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1.  Transcript — 'When  Filed.  In  all  cases  brought  to  this  court  by  appeal,  the 
transcript  of  the  record  shall  be  filed  in  the  clerk's  oflSce  on  or  before  the  first  day  of  the 
term,  or  time  appointed  for  taking  up  the  district  to  which  the  case  may  belong;  and  no 
transcript  not  filed  by  that  day  shall  be  received  by  the  clerk,  unless  ordered  by  the  court 
upon  affidavit  showing  good  cause  for  such  failure. 

2.  Thanscebpt— How  Frepabed.  Every  transcript  of  a  record  brought  to  this  court 
shall  be  distinctly  and  plainly  written  on  one  side  of  every  leaf,  and  bound  together  at  the 
top  or  side,  and  each  page  numbered  in  figures,  and  shall  have  annexed  a  suitable  index; 
and  no  transcript  not  conforming  to  this  rule  shall  be  filed  by  the  clerk;  and  no  clerk  shall 
be  entitled  to  any  fee  for  a  transcript  which  does  not  conform  to  this  rule. 

8.  Transcript — What  to  Contain.  A  transcript  on  appeal  to  this  court  shall  not 
contain  any  part  of  the  case  except  the  pleadings,  evidence,  instructions,  bills  of  exception, 
and  order,  judgment,  or  decree  appealed  from,  unless  the  appellant  shall  by  writing  request 
other  matters  specified  to  be  embraced  in  the  transcript,  a  copy  of  which  request  shall  be 
annexed  to  the  transcript;  and  no  fee  shall  be  allowed  for  anything  besides  those  matters 
required  to  be  embraced  in  the  transcript. 

4.  Agreed  Transcript.  By  agreement  of  parties  or  their  attorneys,  made  in  wilt- 
ing and  attested  by  the  clerk  of  the  court  in  which  any  cause  may  be  pending  or  record  ex- 
isting, (which  agreement  shall  be  filed  and  made  a  part  of  the  transcript  of  such  record,) 
such  parts  of  the  record  and  proceedings  as  shall  be  so  agreed  shall  constitute  the  transcript 
of  the  record  to  be  brought  to  this  court,  and  shall  be  certified  as  such,  and  be  considered 
a  fuU  transcript  in  this  court  for  the  consideration  and  final  adjudication  of  the  cause  here. 

5.  Suggestion  of  Diminution.  If  a  record  be  imperfect,  diminution  may  be  sag- 
geated  by  either  party,  and  certiorari  awarded :  provided.  It  be  done  in  the  first  week  of  the 
term,  or  within  fonr  days  after  the  assignment  of  errors  is  filed. 

6.  Becords  and  Papers — How  Filed.  No  record  or  other  paper  shall  be  considered 
as  filed  until  so  marked  by  the  clerk,  (process  of  this  court  excepted,)  and  the  clerk  shall 
indorse  the  date  of  filing. 

7.  Assignment  of  Errors.  The  appellant  shall  file  on  a  separate  sheet  of  paper  s 
written  or  printed  statement  of  the  grounds  or  points  of  error  relied  on,  before  the  call  of 
the  docket  on  the  first  day  for  it  to  be  called  in  all  cases  where  the  transcript  of  the  record 
is  filed  one  week  before  that  day,  and  within  the  first  three  days  of  the  time  for  calling  .lae 
docket  where  the  transcript  is  filed  within  a  week  of  the  return-day  for  the  appeal,  or  the 
case  shall  be  dismissed;  and  no  error  not  so  distinctly  assigned  shall  be  argued  by  counsel  or 
considered  by  the  court.  In  appeals  returnable  at  any  time,  the  assignment  of  erro/s  shall 
be  filed  two  days  before  the  hearing  of  the  case,  unless  otherwise  ordered  by  the  court;  and 
where  the  transcript  is  filed  by  order  of  the  court  after  the  return-day  for  the  appeal,  the 
assignment  of  errors  shall  be  filed  within  two  days  after  the  transcript  is  filed. 

8.  Abstracts  and  Briefs.  Before  any  cause  will  be  taken  up  on  submission  or 
heard,  the  counsel  shall  furnish  the  court  with  a  full  abstract  of  all  the  material  matters 
involved  in  the  consideration  of  the  cause,  as  they  appear  in  the  record,  printed,  or  writ- 
ten in  a  plain  and  legible  hand;  and  the  counsel  on  each  side  shall  also,  at  the  time  of  the 
submission,  file  copies  of  their  briefs,  printed  or  written,  as  aforesaid,  containing  the 
points  and  authoritips  relied  on ;  and  no  case  will  be  taken  on  submission,  or  considered  by  the 
court,  unless  the  foregoing  requisites  be  complied  with. 

9.  Argttment.  Not  more  than  two  counsel  on  the  same  side,  nor  a  longer  time  for 
argument  than  two  hours  on  a  side,  will  be  allowed  in  any  case,  unless  by  special  leave  of 
the  court.  Where  there  are  two  counsel  on  the  same  side  they  may  divide  the  time  allowed 
for  argument  between  themselves. 
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10.  Petition  foh  Reaegument — Sttogestion  of  Ebrob.  Applications  for  reargu- 
ment  shall  be  presented  in  open  court  by  petition,  and  noted  on  the  minutes  of  the  court 
on  or  before  tlie  Monday  succeeding  tlie  delivery  of  t>ie  opinion;  and  no  reargument  shall 
be  granted  upon  any  point  or  question  not  distinctly  made  and  insisted  upon  at  the  orig- 
inal hearing  or  submission  of  the  cause.  No  extension  of  tlie  time  for  making  such  ap- 
plication will  be  granted  except  on  account  of  sickness  or  other  extreme  cause.  The  court 
will,  at  any  time  during  the  term  at  which  a  judgment  is  rendered,  consider  a  written  sug- 
gestion of  error  of  law  or  fact  therein,  and  will  take  such  action  as  may  seem  proper. 

11.  Petition  for  Reargument — Effect  of  Adjournment.  Where  an  adjournment 
of  the  court  shall  preclude  the  required  presentation  of  the  petition  for  rearf^ument  in  open 
court,  its  presentation  to  the  clerk  and  his  filing  it  within  the  time  prescribed  for  present- 
ing such  petition  to  the  court  shall  stay  all  proceedings  under  the  judgment  until  the  next 
meeting  of  the  court,  when  it  shall  be  acted  on  by  the  court  as  if  it  had  been  presented  to  it 
when  it  was  presented  to  the  clerk,  unless  a  majority  of  the  judges  of  the  court  shall  certify 
in  writing  to  the  clerk  prior  to  the  next  meeting  of  the  court  that  they  have  considered 
the  application  for  a  reargument,  and  have  determined  to  refuse  it;  and  on  receipt  of  such 
certificate  such  proceedings  shall  be  had  as  if  a  petition  for  a  reargument  had  not  been 
presented. 

12.  Petition  fob  Reargument— How  Prepared.  Petitions  for  reargument  most 
be  signed  by  at  least  three  members  of  the  bar,  who  shall  certify  that  they  have  carefully 
read  and  examined  the  record  and  the  briefs  of  counsel,  and  have  read  the  opinion  of  the 
ooart  and  the  authorities  cited,  and  are  satisfied  from  such  examination  and  investigation 
that  auch  opinion  is  erroneous. 

13.  Reargument — When  Heard.  When  a  reargument  is  ordered  the  cause  shall  be 
placed  at  the  end  of  the  docket  of  its  district,  and  heard  at  the  same  term. 

14.  Papers  Out  of  Office.  When  a  cause  is  regularly  called  on  the  docket  for  hear- 
ing, if  the  transcript  of  the  record  be  not  in  court,  tlie  couusel  to  whom  it  is  charged  by  the 
derk  shall  pay  a  fine  of  f25. 

15.  Motions.  Every  Saturday  shall  be  motion-day;  and  if  counsel  be  not  present, 
and  have  no  brief  filed  wheff  their  motions  are  regularly  called,  such  motions  shall  be  dis- 
missed, and  no  motion  once  disposed  of  or  dismissed  shall  be  again  heard. 

16.  Motions  Docketed — Reasons  Fii.ed.  No  motion  shall  be  heard  unless  it  has 
been  entered  on  the  docket,  and  the  reasons  in  support  thereof  filed  with  the  papers  on  at 
least  a  half  sheet  of  paper,  one  entire  day  before  it  is  called. 

17.  Motion  to  Dismiss — When  Waited.  When  a  motion  is  made  to  dismiss,  and 
counsel  for  the  motion  either  withdraws  it  or  suffers  it  to  be  dismissed  for  want  of  prose* 
cotion,  it  shall  be  considered  a  waiver  of  the  defect  on  which  the  motion  was  based,  nnless 
it  be  BO  material  that  no  judgment  can  he  given. 

18.  Dismissed  Cause — How  Reinstated.  No  cause  that  has  been  dismissed  shall 
be  reinstated  without  an  aflSdavit  setting  forth  probable  error  in  the  proceedings. 

19.  Docket — How  Called — Delay  Causes.  At  each  term  of  the  court  the  docket 
of  each  district  shall  be  taken  up  in  its  order;  but  on  regular  motion-day,  by  motion  entered 
for  that  purpose,  causes  may  be  submitted  on  a  suggestion  that  they  were  brought  here  for 
delay,  and,  if  satisfied  of  the  truth  of  such  suggestion,  the  court  will  take  up  such  causes 
first  of  their  district,  and  make  proper  disposition  of  them. 

20.  Failure  to  Prosecute — Cause  Dismissed.  YThen  any  case  shall  be  called  for 
trial  in  its  order,  if  no  counsel  appear,  and  no  brief  be  filed  on  behalf  of  the  appellant,  the 
cause  shall  be  dismissed  for  want  of  prosecution. 

21.  Calculations,  When  a  party  relies  on  an  excess  in  the  calculation  of  Interest  or 
damages  as  a  reason  for  reversing  a  judgment,  a  true  calculation  shall  be  presented  to  the 
court  in  writing  and  figures,  with  a  ceitificate  by  some  counselor  not  interested  in  the 
cause  that  the  <»lculation  is  correct;  and  no  such  error  will  be  noticed  unless  so  presented 
to  the  courtb 

22.  Agreement  of  Counsel.  No  agreement  between  counsel  will  be  regarded  an« 
less  reduced  to  writing,  and  signed  and  filed  by  them. 

23.  AuTHOBiTT  of  COUNSEL — WHEN  Requibed.  On  motlon  supported  by  affidavit, 
any  counsel  may  be  required  to  produce  bis  authority,  or  show  satisfactory  evidence  thereof, 
for  prosecuting  an^  appeal  In  this  court;  and  on  failing  to  produce  such  aotbority  or  fur- 
nish such  evidence  the  appeal  may  be  dismissed. 

24.  State  Cases — When  Heard — Assignment  of  Errors.  In  all  criminal  cases, 
and  in  all  cases  In  which  the  state  shall  be  the  party  interested,  the  docket  containing  such 
cases  sliall  be  taken  up  on  the  second  Monday  of  the  time  for  taking  up  the  district  to  which 
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tb0y  belong,  and  regularly  proceeded  with  in  tl^eir  order  on  the  docket;  and  in  all  such 

cases  the  assignment  of  error  shall  be  filed  on  or  before  the  first  day  of  the  time  for  taking 
up  the  docket  of  the  district  to  which  the  cases  belong. 

25.  Wren  Apfblleb  Mat  Not  Waive  Time.  After  a  case  has  been  called  on  the 
docket,  the  appellee  shall  not  be  permitted  to  waive  the  time  within  which  citation  is  re- 
quired to  be  served,  nor  to  enter  his  appearance  for  trial  of  the  cause  at  timt  term. 

26.  Attorneys  Must  be  Admitted  to  Pbactioe.  Attorneys  at  law  who  have  not 
been  admitted  to  practice  in  this  court  shall  not  be  permitted  to  argue  orally,  or  file  briefs  or 
any  paper,  in  any  cause  in  this  court. 

27.  Fafebs  Not  Filed  after  Submission.  The  clerk  of  this  court  shall  not  file 
with  the  papers  of  any  cause  in  this  court  any  paper,  after  the  cause  has  been  argued  or 
submitted,  except  when  permission  has  been  given  by  the  court:  provided,  that  briefs  may 
be  liled  during  the  day  of  the  submission  of  the  cause. 
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(2(Fla.17) 

Ex  parte  Habbis. 
{Supreme  Court  of  Florida.    Jan.  18, 1800.) 

Jvsas— DnqnAuncATioN— ArmiiTT— Biiu 

1.  The  Interwt  wtaloh  diBqnallflea  a  jndge  un- 
der section  98,  p.  887,  UeOleL  Dig.,  is  a  property 
interest  in  the  action  or  its  result,  in  contradis- 
tinction to  an  interest  of  feeling  or  sympathy  or 
Uas  that  would  disqualify  a  juror. 

S.  AJBnitv  is  the  tie  between  a  husband  and 
the  blood  relations  of  the  wife,  and  between  a 
wife  and  the  blood  relations  of  the  husband,  but  it 
does  not  exist  between  the  blood  relations  of  either 
party  to  the  marriage  and  those  of  the  other  party, 
and  nence  there  is  no  affinity  between  a  brother 
of  a  wife  and  the  brother  of  her  husband,  and  the 
latter  is  not  disqualified  by  affinity  to  preside  in 
the  trial  of  the  former  for  a  crime. 

8.  That  a  judge  has  boarded  with  his  sister-in- 
law,  and  that  she  is  and  has  been  a  dally  visitor 
to  Us  home,  remaining  there  sometimes  for  days, 
and  the  judre  has  always  been  a  great  admirer  ana 
friend  of  a  brother  of  the  sister-in-law,  and  has  al- 
ways regarded  him  as  scrupulously  honest,  and 
these  considerations  lead  blm  to  fear  that  he  might 
not  be  able  to  do  the  state  justice,  do  not  disquali- 
fy the  judge  from  presiding  in  the  trial  of  such 
brother  for  a  criminal  offense. 

4.  Where  a  party  is  in  custody  under  an  in- 
formation charging  him  with  a  bailable  felony,  and 
the  judge  of  the  criminal  court  of  record  before 
which  he  is  charged  refuses  to  take  any  action 
whatever  in  the  case,  either  as  to  bail  or  trial,  on 
the  ground  that  he  Is  disqualified  by  reason  of  inter- 
est and  affinity  to  act,  and  it  does  not  appear  to  the 
supreme  court  on  a  habeas  corpus  proceeding  that 
the  jndge  is  disqualified,  bail  conditioned  for  the 
party's  app^rance  before  the  eriminal  oourt  of 
record  will  be  allowed. 
(SuUatmg  by  the  Court) 

H&beas  corpus. 

Frank  W.  Pope  and  O.  J,  H.  Summers,  for 
petitioner.  Willi&m  B.  Lamar,  Attj.  Gen., 
(or  the  State. 

Ranet,  C.  J.    The  petitioner  was  arrest- 
ed on  a  charge  of  robbery,  and  an  informa- 
tion was  filed  against  bim  in  the  criminal 
conrt  of  record  of  Duval  county,  and  he 
_  was  brought  Into  that  court  for  arraign^ 
'  ment;  whereuponthejudge, theHonorable 
LoTON  M.  Jones,  refused  to  take  any  action 
in  the  cause,  either  to  try  him  or  to  admit 
him  to  bail,  although  the  petitioner  an- 
nounced his  willingness  and  readiness  to 
be  tried,  and  oflered  bail  with  good  and 
sufficient  sureties.    The  reasons  given  by 
the  Judge  for  hia  course  are  that  he  is  the 
brother  of  the  husband  of  a  sister  of  peti- 
v.Tso.no.l — ^1 


tloner,  and  la  therefore  dlsgnalifled  to  take 
any  action  in  the  cause;  and,  further,  he 
has  boarded  with  his  said  sister-in-law, 
and  she  is  and  has  been  a  daily  visitor  to 
bis  home,  remaining  there  sometimes  for 
days,  and  petitioner  has  also  been  a  visitor 
to  his  bouse,  sjid  be,  the  judge,  has  always 
been  a  great  admirer  and  friend  of  the  pe- 
titioner, and  has  always  regarded  blm  as 
scrupulously  honest,  and  these  considera- 
tions lead  him  to  fear  that  he  might  not 
be  able  to  do  the  state  justice. 

Being  In  the  custody  of  the  sheriff  on 
capiaa  issued  upon  the  information,  under 
the  above  circumstances,  Harris  applied  to 
one  of  the  justices  of  this  court  tor  a  writ 
of  habeas  corpus,  which  he  Issued,  making; 
It  returnable  before  the  court,  and  the  sher- 
iff has  made  a  return  In  keeping  with  the 
above  facts,  stated  in  the  petition. 

The  petitioner  asks  to  be  discharged  or 
admit  ed  to  bail. 

The  act  of  December  4,  1862,  provides 
that  "  no  judge  of  any  court  or  justice  of 
the  peax:e  shall  sit  or  preside  in  any  cause 
to  which  he  is  a  party,  or  in  which  he  is  In- 
terested, or  in  which  he  would  be  excluded 
from  being  a  juror  by  reason  of  interest, 
consanguinity,  or  affinity  to  either  of  the 
parties,  nor  shall  he  entertain  any  motion 
In  the  cause  other  thaji  to  have  the  same 
tried."  It  also  makes  It  the  duty  of  the 
judge  or  justice  so  Incompetent  to  retire  ot 
his  own  motion  without  waiting  for  an 
application  to  that  effect,  and  declares 
void  all  judgments,  decrees,  or  orders  made 
by  a  justice  so  disqualified.  Sections  28, 29, 
p.  337,  McClel.  Dig. 

Judge  Jones  1b  not  a  party  to  this  pro- 
ceeding, nor  is  It  the  proper  remedy  for  ob- 
taining an  adjudication  between  the  state 
and  bim,  or  the  prisoner  and  the  judg^e,  up- 
on the  question  of  his  qualiflcatlon  In  the 
premises  or  power  to  try  the  petitioner,  and 
directing  him  to  proceed  in  the  cause  as  It 
is  his  duty  to  do,  It  he  Is  not  disqualified. 
State  V.  Walker,  25  Fla.  — ,  6  South.  Rep. 
169, 172.  Still  it  is  urged  on  behalf  of  peti- 
tioner that  the  jndge  Is  disqualified,  and  for 
this  reason  he  should  be  discharged  or 
bailed,  as,  under  the  circumstances,  hia  de- 
tention will  amount  to  indefinite  Impriaon- 
ment.  If  he  is  disqualified  to  hear  the  cause, 
and  such  disqualification  Is  ground  tor  the 
petitioner's  discharge,  be  should  be  given 
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his  liberty;  bo,  without  meaning  to  con- 
clude Judge  Jones  upon  the  question  in 
any  direct  proceeding  against  him,  bat 
merely  as  an  answer  to  petitioner's  claim, 
we  must  give  our  views  on  the  subject. 

The  interest  that  disqualifies  a  judge  un- 
der the  statute  is  a  property  interest  in  the 
action  or  its  result,  in  contradistinction  to 
an  Interest  of  feeling  or  sympathy  or  bias, 
that  would  disqualify  a  juror.  Salus  v. 
Freeman,  'H  Fla.  209,  4  South.  Rep.  525; 
Ochus  T.  Sheldon,  12  Fla.  138.  There  is,  of 
course,  no  consanguinity  between  Harris 
and  Judge  Jones.  Is  there  any  affinity? 
Not  according  to  any  law  we  can  find  on 
the  subject.  Affinity  is  the  tie  arising  from 
marriage,  between  the  husband  and  the 
blood  relations  of  the  wife,  and  between 
the  wife  and  the  blood  relations  of  thehns- 
band ,  but  there  is  no  affinity  between  the 
kinsmen  of  the  wife  and  those  of  the  bus- 
band,  or  rice  versa.  Thus,  say  the  books, 
the  husband's  brother  and  the  wife's  sister 
have  no  affinity.  The  same  mnst  be  true 
of  the  husband's  brother  and  the  wife's 
brother.  See  title  "Affinity,"  in  the  Law 
Dictionaries  of  Tomlin,  Bouvier,  Abbott, 
and  Rapalje  &  Lawrence.  There  is  no  af- 
finity between  the  blood  relatives  of  the 
husband  and  blood  relatives  of  the  wife. 
Paddock  v.  Wells, 2  Barb.  Ch.831 ;  Carman 
▼.  Newell,  1  Denio,  25;  Spear  ▼.  Robinson, 
20  Me.  631;  "Waterhouse  v.  Martin,  Peck, 
(Tenn.)  S78.  These  authorities  and  those 
cited  in  them  show  beyond  question  that 
there  is  no  affinity  between  Judge  Jonrb 
and  the  prisoner.  Moreover,  in  view  of  the 
doctrine  in  the  Case  of  Leete,  2  Barb.  Ch.  89, 
byChaiicellorWALWORTa, citing  Mooers  v. 
White,  6  Johns.  Ch.  860,  by  Chancellor  Kent, 
It  Is  questionable  whether  the  statute  oper- 
ates as  to  affinity  In  a  case  like  this,  where 
the  constitution  has  created  a  court,  and 
made  no  provision  for  a  trial  by  another 
Judge  or  tribunal.  Theotherctrcumstances 
upon  which  the  judge  bases  hlsfearthat  be 
will  not  be  able  to  do  justice  to  the  state 
are,  as  indicated  above,  not  such  interest 
as  disqualifies  him,  nor  is  the  presence  of 
the  apprehension  any  good  evidence  that 
he  will  not  be  careful  or  able  to  do  justice. 

The  offense  Is  bailable  under  our  consti- 
tution and  laws,  and  the  prisoner  should 
not,  under  thecircumstances,  be  denied  the 
right  of  ball,  particularly  as  no  steps  have 
been  taken  by  the  state  to  test  the  cor- 
rectness of  Judge  Jones'  position.  The 
g roper  order  will.  If  It  shall  be  necessary, 
e  made,  on  application  of  counsel  for  pe- 
titioner, for  inquiry  into  the  circumstances 
of  the  alleged  offense,  with  a  view  to  fixing 
the  amount  of  the  ball,  which  will  be  con- 
ditioned, in  the  form  usual  and  proper  in 
such  cases,  for  his  appearance  before  the 
criminal  conrt  of  record  of  Duval  county  at 
the  time  or  times  to  be  specified,  under  our 
direction.  In  the  ball-piece. 
It  will  be  ordered  accordingly. 

(MFla.  4t)  

Lenfestt  et  inc.  v.  Coe. 
(Supreme  Court  of  Florida..    Jan.  28, 1890.) 

FORBCLOSnBI    PbOCEEDINGS  —  RBOUI.ABITT  —  AP- 
PEAL— Review. 
1.  The  regularityof  a  decree  of  foreclosure  and 
sole  cannot  be  questioned  on  an  appeal  taken  from 
ft  personal  decree  rendered  under  tne  eigbty-ninth 


equity  rale  for  balance  of  amount  reported  by  the 
master  to  be  due  on  the  former  decree,  over  and 
above  the  prooeeda  of  the  sale  of  the  mortgaged 
proper^. 

9.  That  the  original  promissory  note  secured 
by  the  mortgage,  or  other  proper  evidence  of  the 
indebtedness,  is  not  shown  oy  the  record  to  have 
been  filed  or  produced  before  the  master,  is  a  Ques- 
tion affecting  the  regularity  of  the  decree  of  fore- 
closure and  sale,  as  distinguished  from  its  legality 
or  validity. 
(SuUabui  by  the  Court) 

Appeal  from  circuit  court,  Hlllsboroagh 
county;  G.  A.  Hanson,  Judge. 
On  motion  for  evperaedeiu. 
PbUlipg  A  Carter,  tor  the  motioii. 

Ranbt,  C.  J.  Appellee  filed  his  bill  against 
appellants  to  foreclose  a  mortgage  on  real 
estate,  and  decree  pro  eoDfesBO  was  entered 
for  want  of  pleading  thereto,  and  the  cause 
was  referred  to  a  master  to  report  the 
amount  due,  and,  be  having  made  his  r^ 
port,  a  decree  was  rendered  on  the  81st  day 
of  July,  A.  D.  1889,  foreclosing  the  mort- 
gage, and  decreeing  a  sale  of  the  property 
covered  by  it  to  satisfy  the  amoant  lonnd 
due,  which  was  f  1,667.60,  principal  and  in- 
terest, f  32.40,  moneys  expended  bythecom- 
plainant  in  the  protection  of  his  mortgagee 
upon  the  property,  f200  attorney's  fees, 
and  f  13.22  costs,  the  several  sums  aggre- 
gating $1,903.12.  A  salebavlng  been  made, 
the  master  made  a  report  of  the  same,  and 
of  the  balance  remaining  unpaid  of  the 
amount  so  adjudgfed  to  be  due  over  and 
above  the  proceeds  of  the  sale,  and  for  this 
balance,  $626.65,  a  decree  was  rendered  on 
the  7th  day  of  September  last,  confirming 
the  sale,  and  that  appellee  recover  the  bal- 
ance of  the  said  James  Lenfesty,  under  tiie 
dghty-nlnth  equity  rule. 

On  the  4th  day  of  October  the  appellants 
entered  their  appeal  in  the  following  form : 
"Now  come  the  defendants  in  the  above 
cause  on  this  the  4th  day  of  October,  A.  D. 
1889,  and  within  thirty  days  after  the  entry 
of  the  final  decree  therein  rendered,  and  en- 
ter their  appeal  from  the  decree  herein  ren- 
dered to  the  supreme  court  of  the  state  of 
Florida,  to  be  held  at  the  city  of  Talla- 
hassee on  the  second  Tuesday  in  January, 
A.  D.  1890." 

The  citation  issued  npon  this  entry  of 
appeal  calls  the  appellee  to  a'ppear  and 
show  cause  why  the  decree  of  September 
7th,  mentioned  above,  should  not  be  re- 
versed. 

Considering  the  entry  of  appeal  and  the 
citation,  our  conclusion  is  that  the  decree 
of  the  7th of  September  is  the  one  appealed 
from.  It  is  true  that  the  decree  of  foreclos- 
ure of  July  Slst  is  the  final  decree  in  the 
cause  according  to  the  ordinary  meaning 
of  the  term  "final  decree"  when  used  with 
reference  to  appeals  in  foreclosure  cases; 
still  the  term  is  not  so  used  in  the  entry  of 
appeal  before  us.  If  the  word  "  decree,  •*  • 
appearing  subseqnentiy  in  the  entry,  could 
otherwise  be  held  to  refer  not  to  the  same 
decree  as  the  words  "final  decree"  do,  but 
to  the  decree  of  foreclosure  of  July,  we  think 
we  arc  precluded  from  regarding  it  as  do- 
Ingsoby  the  fact  thatappellantahaveclted 
the  appellee  to  answer  simply  an  appeal 
from  the  September  decree. 

An  apt>eal  from  a  petsonal  decree  for  the 
balance  of  the  amount  of  the  decree  of  tore- 
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closore  remaintng  tnipaid  over  and  above 
the  proceeds  of  the  mortgaged  property 
does  not  involve  a  consideration  of  any 
queetloa  as  to  the  r^ularlty,  as  distiln- 
snished  from  the  validity,  of  the  decree  of 
torecloBnre  and  sale,  or  of  any  proceeding 
prior  thereto,  but  only  errors  arising  snb- 
seqnent  to  that  decree.  Mann  v.  Jennings, 
26  Fla.  — ,  6  Sonth.  Kep.  771.  We  are  aslced 
to  grant  a  supersedeas  on  the  ground  that 
the  original  promissory  note  secured  by 
the  mortgage  or  other  proper  evidence  of 
the  indebtedness  is  not  shown  by  the  rec- 
ord to  have  been  produced  before  the  mas- 
ter to  whom  the  cause  was  referred,  and 
upon  whose  report  the  decree  of  foreclosure 
and  sale  of  July  81st  Is  based.  This  is 
properly  an  objection  to  the  Jaly  decree, 
from  which  decree  no  appeal  has  been 
taken,  and  not  one  that  can  be  considered 
On  this  appeal,  as  the  question  does  not 
affect  the  validity  or  legality  of  that  decree 
as  distinguished  from  Its  regularity. 
The  motion  for  a  aupenedeaa  Is  dmled. 

(«S  Ala.  128)  ■ 

Ex  parte  Joice  et  al. 
(Supreme  Court  of  Alabama.  Nov.  88, 1889.) 
Costs  nt  CBinniAL  Cases— Ivpbisonmskt. 
Code  Ala.  1 4608,  provides  that,  if  a  fine  and 
costs  are  not  paid  or  a  judgment  confessed  there- 
for, the  defendant  mast  either  be  imprisoned  in  the 
county  jail,  or,  at  the  discretion  of  the  court,  sen- 
tenced to  hard  labor  for  the  county.  Section  46(M 
Srovidea  that  if,  on  conviction,  judgment  is  ren- 
ered  against  the  accused  that  tie  perform  bard  la- 
bor for  the  county,  and  if  the  costs  are  not  present- 
ly paid  or  judgment  confessed  therefor,  then  the 
court  may  impose  additional  hard  labor  for  such 
period  as  may  be  sufficient  to  pay  the  costs,  eta 
Held,  that  where  defendants  have  been  convicted 
of  carrying  on  a  lotteiy,  which  offense,  under  Code 
Ala.  (  40tS8,  is  imnisbable  by  fine  without  Imprison- 
ment, and  have  paid  the  fine  imposed,  but  refused 
to  pay  the  costs,  payment  of  the  same  may  be  en- 
foreed  by  sentence  to  hard  labor,  under  the  above 
sections.    Cu>ftom,  J.,  dissenting. 

Application  for  habeas  corpus. 

Humes,  Walker,  Sbefl^jr  A  Oordon,tor  pe- 
titioners. W.  L.  Martin,  Atty.  Gen.,  for 
the  State. 

SoMESTii^LB,  J.  The  petitioners  were 
convicted  of  tlie  offense  of  carrying  on  a 
lottery  contrary  to  the  provisions  of  sec- 
tion 4068,  Code  1N86,  which  is  punishable  by 
fine  alone,  without  Imprisonment.  The 
JuHtice  imposed  a  fine  of  $100.  the  least 
amount  authorized  by  the  statute.  Jus- 
tices of  the  peace  in  Madison  county  are 
vested  with  "original  jurisdiction,  concur- 
rent with  the  circuit  court,  of  all  misde- 
meanors committed  in  said  county,"  by 
the  act  approved  February  8, 1877.  Acts 
1876-77,  pp.  1»7, 198.  Pursuant  to  this  au- 
thority the  justice  adjudged  the  defendant 
g:Qilty,  and  awarded,  by  way  of  punish- 
ment, "  a  flne  of  one  hundred  dollars  and 
the  costs  of  the  proceeding."  The  defend- 
ants paid  the  Une,  but  failed  to  pay  the 
cost.  Thecontentionofthepetitionersnow 
is  that,  inasmuch  as  there  was  no  hard  la- 
bor imposed  on  them  as  defendants  to  en- 
force the  payment  of  the  flne,  there  could 
not  be  a  sentence  imposed  on  them  for 
costs.  In  other  words,  as  stated  by  conn- 
sei,  before  there  ccm  be  a  sentence  to  hard 
labor  for  costs  there  must  be  a  preliminary 


sentence  to  bard  labor,  ^tber  In  default  of 
the  payment  of  the  flne  or  In  the  execution 
of  the  original  judgment  of  the  court.  In 
support  of  this  view,  a  strict  adherence  to 
the  letter  of  the  statute  is  involved,  as  it  is 
found  embodied  in  section  4504,  Code  1886. 

The  nalced  question  is  whether  a  defend- 
ant is  to  be  permitted  to  resort  to  the  device 
of  paying  his  flne,  and  thus  entirely  escape 
the  payment  of  the  costs.  If  this  can  be  done, 
the  purpose  can  be  effected  as  well  where  a 
nominal  flne  of  onecent  is  imposed  as  where 
the  flne  is  a  hundred  or  a  thousand  dollars. 
Do  the  statutes  embraced  in  our  Penal 
Code,  relating  to  imprisonment  for  the  en- 
forcement of  flne  and  costs,  contemplate 
this  result?  Was  this  the  legislative  in- 
tention, as  gathered  from  all  the  statutes 
bearing  on  this  subject?  Codel886,§§4501- 
4504.  Imprisonment,  as  a  legal  punish- 
ment for  crime  in  this  state,  Is  authorised 
for  three  distinct  purposes:  (1)  As  a  dis- 
tinct penalty  for  the  particular  offense, 
either  in  the  penitentiary,  the  county  jail, 
or  by  way  of  sentence  to  hard  labor  for 
the  county,  (Code,  §§  4492-4498;)  (2)  to  en- 
force the  payment  or  satisfaction  of  the 
flne  imposed  by  the  court  or  the  jury, 
which  may  be  by  Imprisonment  In  the 
county  jail,  or  by  sentence  to  hard  labor 
for  the  county,  (section  4608;)  and  (8)  to 
enforce  the  payment  of  the  costs,  which  Is 
alone  by  sentence  to  hard  labor  for  the 
county,  (section  4504.)  We  may  add,  just 
here,  that  no  reason  in  the  nature  of  things 
caji  be  perceived  why  the  legislature  should 
made  the  imposition  of  either  of  these  sep- 
arate punishments  a  sine  qua  non,  or  con- 
dition precedent,  to  the  Imposition  of  the 
other.  Each  has  its  own  function  to  per- 
form, and  its  own  sphere  to  fill,  clearly  dis- 
tinct from  that  of  the  other  two. 

Imprisonment,  as  a  satisfaction  of  the 
fine  imposed,  has  always  prevailed  in  this 
state,  and  In  every  otjier  conn  try  where  an 
enlightened  system  of  criminal  jurispru- 
dence obtains.  It  Is  the  only  practical  al- 
ternative, where  the  defendant  refuses  to 
pay  or  secure  the  flne.  The  plain  purpose 
of  the  l^slature  for  the  past  20  years  has 
been  to  place  the  enforced  payment  of  cer- 
tain costs  upon  a  lilie  compulsory  basis. 
Such  of  these  costs  as  are  incurred  by  the 
state  in  the  prosecution  of  the  offender  are 
produced  by  the  fault  of  the  defendant. 
The  justice  of  imposing  them  on  the  cim- 
victed  criminal  is  a  question  purely  of  leg- 
islative policy,  with  which  the  courts  can 
have  no  concern  except  to  ascertain  thein- 
tent  of  the  law-making  power  ob  to  the 
conditions  and  mode  of  their  enforcement. 
The  constitutional  validity  of  statutes  en- 
forcing the  payments  of  such  costs  by  im- 
prisonment of  the  defendant  has  been  raised 
before  th  s  court  time  and  again,  and  they 
have  uniformly  been  held  to  be  constitu- 
tional, and  not  to  violate  that  provision 
of  the  constitution  which  prohibits  impris- 
onment for  debt.  It  was  said  in  Caldwell 
V  State,  55  Ala.  133,  (1S76.)  which  arose 
under  sections  3760,  3762,  and  4061  of  the 
Revised  Code  of  1867,  corresponding  to  sec- 
tions 4503,  4501,  and  4504,  respectively,  of 
the  present  Code,  that  "  the  le^sla  ture  in- 
tended [thereby]  to  make  the  non-payment 
of  costs  imposed  in  a  criminal  cose  the 
ground  of  an  increase  of  punishment."  And 
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agrain:  "It  [the statute]  simply  angment- 
ed,  to  that  extent,  the  punishment  Imposed, 
as  a  consaqnence  of  the  non-payment  of 
fine  and  costs." 

In  Re  Lon)?,  87  Ala.  46,  6  South.  Rep. 
828,  the  origin,,  history,  and  construction 
of  these  statutes  were  fully  discussed. 
The  defendant  in  that  case  had  been  con- 
victed of  vagrancy,  and  fined  f20,  and  was 
sentenced  to  Imprisonment  to  pay  the  fine, 
and  to  hard  labor  in  default  of  the  pay- 
ment of  costs.  It  was  contended  in  his  be- 
half that  inasmuch  as  the  offense  was  pun- 
ishable by  fine  only,  and  no  pi-eliminai^ 
sentence  to  bard  labor  as  a  penalty  for  the 
particular  offense  Itself  vraa  authorized, 
there  could  be  no  Imprisonment  by  hard 
labor  to  enforce  the  costs.  A  strict  and 
technical  reading  of  section  4504  of  the 
Code  (1886)  seemed  to  justify  this  narrow 
interpretation,  but  it  was  repudiated  by 
a  majority  of  the  court,  and  we  held,  in  ac- 
cordance with  the  uniform  practice  of  the 
Blsipriua  courts,  that therecould  be  a  law- 
ful sentence  to  imprisonment  by  hard  labor 
to  satisfy  costs  without  a  previous  or  pre- 
liminary "judgment  against  the  accused 
that  he  perform  hard  labor  for  the  coun- 
ty," as  the  letter  of  the  statute  apparent- 
ly requires.  It  was  thought  that  the  in- 
terpretation contended  for  would  defeat 
the  plain  legislative  purpose  to  enforce  the 
payment  of  costs  by  hard  labor  tor  the 
county  in  all  cases  of  that  character,  and 
tor  this  reason  It  was  rejected,  and  tor  the 
further  reason  that  a  contrary  construc- 
tion had  been  long  ago  adopted  by  thib 
court. 

The  contention  in  the  present  case  is 
based  upon  a  like  attempt  to  adhere  so 
closely  to  the  letter  of  the  statute  as  to  de- 
feat the  obvious  purpose  of  its  enactment. 
There  Is  a  class  of  cases  in  the  Criminal,  not 
less  than  in  the  Christian,  Code,  where 
"the  letter  of  the  law  kllleth,  and  the  spirit 
gtveth  life."  The  present  case  Is  of  that 
class.  It  must  have  been  intended  that 
the  statute,  in  its  strict  letter,  should  ap- 
ply only  to  those  cases  where  a  prelimi- 
nary judgment  can  be  lawfully  rendered 
that  the  accused  "perform  hard  Inbor  for 
the  county,"  not  to  those  where  such  a 
Judgment  is  both  unnecessary  and  unau- 
thorized. Theoflense  in  question  is  punish- 
able only  by  fine.  The  statute  requires 
both  the  fine  and  costs  to  be  paid  or  se- 
cured. Imprisonment  is  the  authorized 
mode  of  enforcing  the  one  as  much  as  the 
other.  "If,"  says  the  statute,  "the  fine 
and  the  costs  are  not  paid,"  etc.  Section 
4508.  The  ofilcer  had  no  authority  to  i-e- 
celve  the  fine  so  as  to  release  the  costs. 
The  rights  of  the  state  could  not,  therefore, 
be  prejudiced  by  receiving  the  one  without 
the  other. 

The  case  of  Nelson  v.  State,  46  Ala.  ISO, 
(1871,)  Is  directly  in  point.  There  the  de- 
fendant was  fined  the  sum  of  f25  by  the 
court.  He  paid  the  fine,  as  here,  and  re- 
fused to  pay  the  costs.  Failing  to  pay  the 
costs,  or  toconfess  judgment  for  the  same, 
he  was  sentenced  to  hard  labor  for  the 
county  to  pay  the  costs.  He  moved  for 
his  discharge  from  this  judgment.  This 
court  refused  the  motion,  but  reversed  the 
Judgment  on  the  ground  that  the  fine  was 
fixed  by  the  court,  while  the  statute  re- 


quired it  to  be  fixed  by  the  Jury.  If  the 
contention  In  this  case  is  correct,  the  de- 
fendant was  entitled  to  his  discharge. 

So,  in  Morgan  v.  State,  47  Ala.  34,  (1872,) 
the  defendant  was  convicted  of  an  assault 
and  battery,  and  fined  one  dollar,  and 
Judgment  was  renderol  for  the  fine  and 
costs  of  prosecution.  She  paid  the  fine, 
tind  refusofi  to  payor  secure  the  costs,  and 
moved  for  her  discharge.  The  motion  was 
denied, and  thecourt  sentenced  herto  hard 
labor  for  the  countyfor  10  days,  to  enforce 
such  payment.  The  judgment  was  affirmed 
by  this  court  on  appeal. 

It  is  nur  opinion  that  these  interpreta- 
tions of  the  statutes,  rendered  17  years 
ago,  ought  not  to  be  disturbed.  They  have 
been  accepted  by  the  legislature.  The  in- 
ferior courts,  charged  with  the  administra- 
tion of  our  Penal  Code,  have  uniformly  act- 
ed on  them,  and  they  have  been  generally 
acquiesced  in  by  the  bar.  Long's  Case,  87 
Ala.  46,  6  South.  Rep.  828. 

In  reaching  this  conclusion  we  have  not 
been  unmindful  of  the  principle  that  penal 
statutes  are  to  be  strictly  construed.  The 
healthy  limitation  on  this  principle  is  that 
an  Interpretation  should  never  be  adopted 
whicli  would  defeat  the  obvious  purpose 
qt  the  statute,  if  any  other  reasonable  con- 
struction can  be  given  to  It.  As  was  ob- 
served by  this  court  in  Thompson  v.  State, 
20  Ala.  54:  "The  inartificial  manner  in 
which  many  of  our  statutes  are  framed, 
the  in  aptness  of  expressions  frequently 
used,  and  the  want  of  perspicuity  and  pre- 
clson  not  unfrequently  met  with,  often  re- 
quire the  court  to  look  less  at  the  letter  or 
words  of  the  statute,  than  at  the  context, 
the  subject-matter,  the  consequences  and 
effects,  and  the  reason  and  spirit  of  the  law, 
in  endeavoring  to  arrive  at  the  will  of  the 
law-giver."  In  that  case  a  statute  was 
under  review  which  provided  that  no  new 
road  should  be  opened  "through  any  in- 
cloBure  while  there  Is  a  crop  growing  oa 
the  same."  It  was  held  that  the  statute 
did  not  embrace  a  crop  planted  or  sowed 
after  the  order  of  the  commissioners' court 
establishing  the  road,  although  suchacase 
fell  within  the  letter  of  the  statute.  Such 
construction,  said  the  court,  would  be  un- 
reasonable, as  it  would  frustrate  the  mani- 
fest object  the  legislature  had  in  view,  inas- 
much as  any  person  could  always  thwart 
the  action  of  the  court  by  always  having 
some  sort  of  crop  sowed  after  its  order  was 
made.  8o,  in  the  case  of  The  Emily  and  The 
Caroline,  9  Wheat.  381,  where  the  statute 
declared  forfeited  any  vessel  "  which  shall 
be  fitted  out"  in  the  United  States  for  car- 
rying on  the  slave  trade,  It  was  contended 
that  the  letter  of  the  statute  required  that 
the  vessel  must  be  completely  fitted  and 
ready  for  sea,  and  not  merely  in  process  of 
construction,  for  the  forbidden  purpose. 
The  court  rejected  this  view,  holding  that 
it  would  defeat  the  purposeof  the  law,  and 
observed :  "  To  apply  theconstructlon  con- 
tended for  on  the  part  ofthe  claimant,  that 
the  fitting  or  preparation  must  be  com- 
plete, and  the  vessel  ready  for  sea,  before 
she  can  be  seized,  would  be  rendering  the 
law  in  a  great  measure  nugatory,  and  en- 
able offenders  to  elude  its  provisions  in  the 
most  easy  manner."  Many  otner  cases 
could  be  cited  to  illustrate  the  principle  In 
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question,  -which  is  thus  stated  by  a  recent 
writer:  "  Where  the  real  design  of  the  leg- 
islature in  ordaining  a  statute,  although  it 
be  not  precisely  expressed,  is  yet  plainly 
perceivable,  or  ascertained  with  reasonable 
certainty,  the  language  of  the  statute  mast 
be  given  such  a  construction  as  will  carry 
that  design  into  effect,  though  in  so  do- 
ing the  exact  letter  of  the  law  be  sacri- 
ficed, or  though  the  construction  be,  in- 
deed, contrary  to  the  letter;"  and  this 
rule, he  concludas,  "holds  good  even  In  the 
construction  of  criminal  statutes."  End. 
Interp.  St.  §  295. 

The  offense  of  carrying  on  a  lottery  is 
punishable  only  by  a  fine.  No  Independent 
term  of  imprisonment  is  affixed,  as  a  sepa- 
rate penalty,  as  In  many  other  cases,  addi- 
tional to  the  fine.  For  myself,  I  see  no  rea- 
son why  a  convicted  defendant  should  not 
be  allowed  to  pay  his  fine  if  he  choose,  and 
still  work  out  the  costs.  This  would  be  a 
humane  construction  of  the  statute,  favor- 
able to  human  liberty.  But  the  payment 
of  the  fine  certainly  can  go  no  further  than 
relief  from  Imprisonment  for  its  satisfac- 
tion. It  cannot  satisfy  the  costs;  and,  in 
the  absence  of  the  costs  being  paid  or  se- 
cured as  required  by  the  statute,  the  plain 
I^Jslative  intent  Is  that  they  shall  be  sat- 
isfied by  sentence  to  hard  labor  for  the 
coanty.  If  the  present  case  were  before  us 
on  direct  appeal,  we  would  have  the  de- 
fendant in  the  attitude  of  absurdly  com- 
plaining of  preiudtcicd  error  in  the  record, 
on  the  grround  that  hehad  been  merely  sen- 
tenced to  hard  labor  to  pay  the  costs,  and 
had  not,  by  preliminary  judgment,  been 
first  sentenced  to  satisfy  a  fine  which  he 
himself  had  paid,  or  to  an  imprisonment 
which  the  law  did  not  authorize  as  an  inde- 
pendent penalty  for  the  offensecharged.  It 
is  apparent  that  any  other  construction  of 
the  statute  under  consideration  than  the 
one  above  adopted  would  practically  op- 
erate to  repeal  the  whole  system  of  hard 
labor  for  the  counties  In  its  bearing  on  a 
large  number  of  offenses  which  have  been 
BO  punished  uniformly  for  the  past  20year8. 

We  think  there  is  no  reasonable  doubt 
as  to  the  constitutionality  of  the  act  of 
February 8, 1877,  (Acts  1876-77,  pp.  197, 198.) 
which  Tests  in  the  justices  of  the  peace  ju- 
risdiction to  try  all  misdemeanors  in  the 
counties  designated.  Thisleglslative  pow- 
er arises  from  section  9  of  article  1  of  the 
present  constitution  of  1875.  The  phrase 
there  used,  of  "other  misdemeanors,"  is 
not  weakened  by  the  previous  enumeration 
of  five  or  six  particular  misdemeanors. 
Anderson  v.  State,  72  Ala.  187. 

The  application  for  the  writ  must  be  de- 
nied. 

Clopton,  J.,  (dissenting.)  Due  respect 
tor  my  conviction  as  to  the  proper  inter- 
pretation of  the  statutes  under  which  the 
justice  of  the  peace  exercised,  in  this  case, 
the  power  to  impose  hard  labor  for  the 
costs,  requires  that  I  briefly  state  the  rea- 
sons which  constrain  me  to  dissent  from 
the  opinion  of  the  majority  of  the  court. 

In  Re  Long,  87  Ala.  48,  6  South.  Rep.  328. 
section  4501  of  Code  1886  was  construed  to 
confer  authority  to  impose  hard  labor  for 
the  payment  of  the  costs  on  conviction  for 
offenses  punishable  or  punished  by  fine  only. 


On  the  application  for  a  rehearing,  the  ex- 
tent of  the  modification  of  the  opinion  ren- 
dered on  the  original  hearing  Is  expressed 
in  the  following  language:  "To  so  modify 
our  former  opinion  as  to  hold  that  in  all 
cases  in  which  the  defendant  is  sentenced 
to  hard  labor  as  a  punishment  for  the  of- 
fense of  which  he  has  been  convicted,  either 
in  default  of  the  payment  of  or  confession 
of  judgment  for  the  fine  assessed,  or  in  exe- 
cution of  the  original  judgment,  the  court 
may  impose  additional  hard  labor,  as  pro- 
vided by  section  4504  of  the  Code,  for  the 
payment  of  costs. "  In  that  case  there  had 
been  a  sentence  to  hard  labor  under  section 
4503.  I  was  constrained  to  dissent  from 
the  construction  then  placed  upon  the  stat- 
ute, but  did  not  anticipate  it  would  be  car- 
ried to  the  extent  now  proposed.  I  then 
suggested,  in  my  dissenting  opinion,  that 
the  construction  in  that  case  would  lead 
to  double  sentences  to  hard  labor  for  the 
costs,  should  a  case  arise  in  which  the  de- 
fendant paid  the  fine,  but  failed  to  pay  or 
confess  judgment  for  the  costs. 

In  this  case  the  defendants  were  fined 
only.  They  paid  the  fine,  but  failed  to  pay 
or  confess  judgment  for  the  costs,  as  pro- 
vided by  sectlrm  4502.  Without  sentencing 
them  to  hard  labor  under  section  4508,  the 
justice  imposed  hard  labor  for  the  county 
for  the  term  of  eight  months  to  pay  the 
costs,  under  section  4504.  The  question  is 
not  whether  a  defendant  is  to  be  permitted 
to  resort  to  a  device  of  paying  the  fine,  and 
thus  entirely  escape  the  payment  of  the 
costs. 

In  Morgan  v.  State, 47  Ala.34,itwtii3  held 
that  under  section 46flK3theaccused  could  be 
sentenced  to  hard  labor  for  the  county,  as 
therein  provided,  on  failure  to  pay  or  con- 
fess judgment  for  the  fine  and  costs,  or 
either  of  them,  the  term  of  the  sentence  be- 
ing graduated  by  the  amount  of  the  fine. 
Under  this  construction,  the  justice  could 
have  sentenced  the  petitioners  to  hard  la^ 
boron  failure  to  payor  secure  the  payment 
of  the  costs  under  section  4.503,  though  they 
may  have  paid  the  fine,  and  then,  under  the 
construction  placed  on  section  4504,  In  Re 
Long,  supra, could  have  imposed  addition- 
al hard  labor  for  the  costs.  This  necessary 
consequence  was  one  of  the  reasons  on 
which  I  based  my  dissent  in  that  case,  and 
my  conclusionthat  section  4504  was  not  in- 
tended to  be  applied  in  case  of  conviction 
for  oBenses  punishable  by  fine  only.  It 
does  not  necessarily  follow  that  the  peti- 
tioners could  have  escaped  the  payment  of 
the  costs  by  paying  the  fine.  The  sole 
question  is  whether  the  justice  can  Impose 
hard  labor  forthe  costs  under  section  4504, 
when  no  judgment  has  been  rendered  that 
the  defendants  perform  hard  labor  for  the 
county. 

The  highly  penal  character  of  section  4504 
requires  that  it  shall  be  construed  with 
"  reasonable  strictness. "  The  rule  of  strict 
construction  should  not  be  so  rigorously 
applied  as  to  restrict  the  language  em- 
ployed in  the  statute  to  Its  literal  meaning, 
to  the  exclusion  of  cases  which  would  be 
comprehended  within  Its  scope,  and  the 
purview  of  the  words  employed,  when  used 
in  their  ordinary  popular  sense,  and  given 
their  generally  accepted  meaning.  Butthe 
rule  requires  that  effect  shall  be  given  to  all 
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the  words,  unless  obviously  mere  surplus- 
age; and  that  no  case  be  held  as  coming 
•within  the  statute  by  construction  which 
does  not  come  within  the  import  of  thelan- 
guage.talrlylnterpreted.  It  has  been  said : 
^The  purpose  of  the  rule  is  to  prevent  acta 
from  being  brought  within  the  scope  of  pun- 
ishment because  courts  may  suppose  they 
fall  within  the  spirltot  the  law,  though  not 
within  Its  terms. "  Com.  v.  Cooke,  50  Pa. 
St.  201.  In  no  case  Is  It  permissible  for  the 
court  to  go  beyond  the  plain  meaning  of 
the  phraseology  in  an  effort  to  discover  a 
legislative  Intention  not  clearly  Implied 
from  the  language  employed .  End.  Interp. 
8t.  §  829,  where  the  rule  and  its  limitations 
are  clearly  defined. 

The  language  of  section  4604  Is  plain  and 
unambiguous.  "If,  on  conviction,  judg- 
ment is  rendered  against  the  accused  that 
tae  perform  hard  labor  for  the  county,  and 
It  the  costs  are  not  presently  paid,  or  judg- 
ment confessed  therefor,  as  providM  by 
law,  then  the  court  may  impose  additional 
hard  labor  for  the  county  for  such  period, 
not  to  exceed  ei?ht  months  in  cases  of  mis- 
demeanor, and  fifteen  months  in  cases  of 
felony,  as  may  be  sufficient  to  pay  the 
costs,  at  a  rate  not  lees  than  thirty  cents 
per  diem. "  By  its  express  provision  a  judg- 
ment against  the  accused  that  he  penorm 
hard  labor  for  the  county  is  preliminary 
and  essential  to  the  exercise  of  the  power 
to  impose  hard  labor  for  the  costs.  The 
imposition  of  hard  labor  for  this  purpose 
Is  contingent  and  dependent  on  the  concur- 
rent happening  of  the  rendition  of  judg- 
ment that  the  accused  perform  hard  labor 
tor  the  county,  either  as  a  penalty  pre- 
Bcrlbed  by  statute  on  conviction  for  the 
particular  offense,  or  as  alternative  pun- 
Mhment,  as  provided  by  section  4503,  and 
the  failure  to  presently  pay  or  confess  judg- 
ment for  the  costs.  It  is  hard  labor  super- 
added to  an  antecedent  sentence  to  the 
same  kind  of  punishment, — additional  hard 
labor.  Neither  of  the  events  required  by 
the  statute  can  be  dispensed  with,  nor  is 
either  mere  surplusage. 

Nelson  v.  State,  46  Ala.  186,  is  cited  as  an 
authority  sustaining  the  construction  put 
upon  the  statute  by  the  majority  of  the 
court.  In  that  case  the  defendant  was 
fined  only.  He  paid  the  fine,  but  refused 
to  pay  the  costs,  and  thereupon  was  sen- 
tenced to  hard  labor  for  the  county  at  the 
rate  of  40  cents  per  diem  to  pay  the  costs, 
the  amount  of  which  and  time  necessary 
to  pay  the  same  were  to  be  ascertained  by 
the  clerk.  The  rulinjt  was  that  if  a  party 
who,  on  conviction,  is  punished  by  fine  on- 
ly, fails  to  pay  or  secure  the  payment  of 
the  fine  and  costs,  he  may  be  sentenced  to 
hard  labor  for  the  county  during  the  time 
prescribed  by  section  8760  of  the  Revised 
Code,  which  corresponds  to  section  4503  of 
Code  1886.  On  the  contrary,  it  is  said: 
"When  both  the  fine  and  costs arcnotpald 
by  a  party  found  guilty  on  an  indictment 
for  a  public  offense  punishable  by  fine  or 
imprisonment  In  the  county  jail,  or  to 
hard  labor  for  the  county,  the  foregoing 
section  [3760]  of  the  Ke vised  Code  pre- 
scribes the  limit  of  the  period  during  which 
he  may  be  sentenced  to  hard  labor  for  the 
county,  If  the  sentence  is  under  this  sec- 
tion."   This  is  the  extent  to  which  that 


case  and  Morgan  v.State,  supra.go.  The 
construction  in  both  is  confined  to  sec- 
tion 3760,  and  neither  makes  any  allusion 
to  or  purports  to  construe  the  section  for 
the  Revised  Code  corresponding  to  section 
4504  of  the  present  Code.  It  may  be  diffi- 
cult to  see  on  what  ground  it  was  held  in 
Nelson's  Case  that  the  circuit  court  did  not 
err  in  refusing  to  discharge  the  defendant; 
but,  to  be  consistent  with  the  opinion,  it 
can  only  be  based  on  the  grouud  that,  the 
sentence  not  being  for  a  definite  period, 
the  defendant  should  be  held  until  he  serves 
the  number  of  days  prescribed  by  section 
3760  of  the  Revised  Code  Neither  of  the 
cases  is  a  Judicial  constmction  ot  section 
4504. 

The  words  of  section  4504,  being  plain 
and  unambiguous,  leave  no  room  for  con- 
struction or  interpretation.  Amblguitr, 
which  does  not  reasonably  arise  from  the 
language  employed,  should  not  be  attrib- 
uted in  search  of  a  case  which  does  not 
come  within  the  scope  and  fair  meaning  of 
the  phraseology.  When  the  words  are 
plain  and  unambiguous,  the  legislature 
must  be  intended  to  mean  what  they  have 
clearly  expressed.  Carlisle  v.  Godwin,  68 
Ala.  137.  To  construe  the  section  as  au- 
thorizing the  imposition  of  hard  labor  for 
the  costs  on  the  assessment  of  a  fine  only, 
and  a  failure  to  pay  or  confess  judgment  for 
the  costs,  necessarily  eliminates  or  makea 
of  no  effect  the  material  and  controlling 
words,  "if,  on  conviction,  judgment  is  ren- 
dered against  the  accused  that  he  perform 
hardlaborforthecounty ; "  and  toconstrue 
it  as  if  to  read,  "if,  on  conviction,  the  costs 
are  not  presently  paid  or  Judgment  con- 
fessed therefor,  as  provided  by  law,  then" 
hard  labor  for  the  county  may  be  imposed 
for  the  costs  for  the  time  and  at  the  rate 
specified.  It  may  be  that  the  legislative 
policy  is  to  enforce  payment  of  the  costs 
by  the  Imposition  of  hard  labor,  but  they 
have  seen  proper  to  restrict  it  to  cases  in 
which  the  accused  is  sentenced  to  perform 
hard  labor  for  the  county.  I  submit,  with 
due  respect,  that  the  construction  now 
placed  on  section  4604,  by  which  a  statute 
highly  penal  in  its  character  Is  extended  to 
cases  which  do  not  come  within  the  scope 
and  fair  meaning  ot  tbelanguageemployed, 
is  unauthorised  by  any  established  canon 
ot  construction  or  the  adjudged  cases. 

Stone,  C.  J.  I  concur  in  the  conclusion 
of  Brother  Somebvillb  mainly  on  the  fol- 
lowing g^rounds  ■ 

First.  His  opinion  follows  the  principle 
declared  in  Nelson  v  State,  46  Ala.  186,  de- 
cided in  1871,  and  in  Morgan  v.  State,  47 
Ala.  34,  decided  in  1872. 

Second.  Since  those  decisions  were  an- 
nounced, there  have  been  many  sessions  ot 
the  legislature,  and  two  codifications  ot 
the  statutes,  and  no  change  has  been  made 
in  the  law  affecting  the  imposition  of  hard 
labor  for  costs,  except  to  fix  limits  beyond 
which  the  terra  cannot  be  extended. 

Tltird.  The  practice  In  the  trial  courts 
has  been  general,  if  not  universal,  to  im- 
pose hard  labor  for  costs,  if  not  paid  or  se- 
cured, and  this  without  reference  to  any 
previous  sentence  to  hard  labor  for  an  un- 
paid fine. 

In  my  opinion,  an  interpretation  ot  the 
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statutes,  and  a  practice  nnder  that  Inter- 
pretation, have  become  establiehed,  and  it 
would  be  Injurious  to  the  administration 
of  the  criminal  law  if  we  were  to  depart 
from  them. 

(»  Ala.  1)  """" 

Statk  ex  nl.  Attorney  General  y.  Sav- 

AOB. 

{Supreme  Court  (tf  Alabama,   De&  la,  18S9.) 

IMPS^CEKEIIT    OV    OmCER— iNTOKHAnOK— JURIS- 
DICTIOH. 

1.  Under  Code  Ala.  1886,  {  4S40,  requiring  the 
attorney  general  to  Institute  proceedings  to  im- 
peach certain  oJBoerg,  when  it  appears  from  the  re- 
port of  any  grand  Jury  that  any  such  officer  ought  to 
oe  removed  for  any  of  the  causes  enumerated  In  seo- 
tlonl818,  which  includes  drunkenness,  the  informa- 
tion, if  it  refers  to  the  report  of  a  grand  jury,  and 
is  aocompanied  by  it  as  the  authori»htion,  is  prima 
fade  sufficient,  without  specifically  setting  forth 
the  contents  of  the  report. 

2.  A  report  of  a  grand  jurv,  which  states  that 
an  officer  should  be  removed  "for  and  on  acoount 
of  his  habitual  drunkenness  while  in  such  t>i&ce 
prior  to  and  down  to  the  making  of  this  report, " 
sufficiently  complies  with  Code  Ala.  {  4839,  requir- 
ing a  grand  jury,  if  it  finds  that  an  officer  should 
be  removed,  to  report  to  the  court,  "setting  forth 
the  facts. " 

8.  The  supreme  court  has  no  original  jurisdic- 
tion to  consider  a  motion  to  quash  an  information 
Impeaching  an  officer,  on  the  ground  that  the  in- 
formation was  not  concurred  In  by  12  jurors,  and 
was  not  based  on  the  evidence  of  witnesses  exam- 
ined or  on  legal  documentary  evidence,  but  such 
objections  must  be  first  raised  in  the  court  to  which 
the  report  is  presented. 

W.  L.  Martin,  Atty.  Gen.,  for  the  State. 
H.  C.  Tompktna  and  Joa.  A.  Waldea,  for 
lespondent. 

Clopton,  J.  This  case,  which  Is  an  im- 
peachment proceeding  against  R.  R.  Sav- 
age, judge  of  probate  of  Cherokee  county. 
Instituted  In  this  court,  is  submitted  on  a 
motion  to  quash  the  Information  on  the 
fourth,  fifth,  ninth,  and  tenth  grounds, 
and  on  a  demurrer  to  the  other  grounds. 

In  respect  to  the  Impeachment  of  public 
ofiScers,  a  jurisdiction  not  theretofore  ex- 
isting is  created  by  the  constl  utlun  and 
statutes,  and  the  mode  of  its  exercise  pro- 
vided, to  which  the  proceeding  must  sub- 
stantially conform.  Section  4840,  Code 
1886,  provides :  "It  shall  be  the  duty  of 
the  attorney  general  to  institute  proceed- 
ings under  this  chapter,  and  prosecute  the 
same  against  any  officer  included  in  sec- 
tion two,  article  seven,  of  theconstitution, 
[which  includes  judges  of  probate,]  when 
the  supreme  court  shall  so  order,  or  when 
the  governor  shall,  in  writing,  direct  the 
same,  or  when  it  appears  from  the  report 
of  any  grand  jury  that  any  such  officer 
ought  to  be  removed  from  office  for  any 
cause  mentioned  in  the  first  section  of  this 
chapter."  The  causes  mentioned  are: 
"Willful  neglect  of  duty,  corruption  In  of- 
fice, habitual  drunkenness,  incompetency, 
or  any  offense  involving  moral  turpitude 
while  in  office,  or  committed  under  color 
thereof,  or  connected  therewith."  Section 
4818.  Whether  such  proceedings  shall  be  in- 
stituted is  not  rested  on  the  diHcretlon  of 
the  attorney  general;  authorization  In  one 
of  the  statutory  modes  is  eseential  to  up- 
hold the  proceeding.    The  present  informa- 


tion purports  to  be  founded  on  the  report 
of  a  grand  jury. 

The  fourth  and  fifth  objections  are  sub- 
stantially the  same,  though  varied  in  form, 
namely.  It  does  not  appear  that  the  al- 
lured report  was  made  by  a  grand  jury  of 
Cherokee  county  to  the  circuit  court  for 
that  county.  The  information  recites  that 
the  proceeding  is  instituted  on  the  report 
of  a  duly  organized  grand  Jury  of  Cherokee 
county;  that  it  was  made  to  the  circuit 
court  at  the  July  term,  1889,  and  entered  on 
the  minutes  of  the  court ;  and  that  a  certi- 
fied copy,  which  accompanies  the  informa- 
tion,  was  transmitted  to  the  attorney  gen- 
era].  When  the  information  refers  to  tiie 
report  of  a  grand  Jury,  and  is  accompanied 
by  it,  as  the  authorization,  this  is  priwa 
facie  sufficient  to  uphold  the  proceeding, 
without  the  contents  being  specifically  set 
forth  in  the  information  itself. 

The  ninth  and  tenth  grounds  of  the  mo- 
tion are  that  the  facts  constituting  the 
misconduct  with  which  the  defendant  is 
charged  are  not  set  forth  in  the  report  of 
the  grand  jury,  as  required  by  the  statute. 
Section  4839  of  the  Code  declares:  "It 
shall  be  the  duty  of  every  grand  jury  to  in- 
vestigate and  make  diligent  inquiry  con- 
cerning any  allrged  misconduct  or  incom- 
petency of  any  public  officer  in  the  county 
which  maybe  broughtto  their  notice;  and 
if,  on  such  investigation  and  inquiry,  they 
find  that  such  officer,  for  any  cause  men- 
tioned in  this  chapter,  ought  to  be  removed 
from  office,  they  shall  so  report  to  the  court, 
setting  forth  the  facts,  which  report  shall 
beentered  on  the  minutes."  It  was  held  In 
State  V.  Seawell,  64  Ala.  225,  that  setting 
forth  the  facts  in  the  report  is  essential  to 
the  authority  of  the  prosecuting  officer  to 
institutesnch  proceeding;  and,  though  the 
facts  need  not  be  set  forth  with  the  accu- 
racy usually  required  in  pleading,  unless 
the  report  contains  a  succinct  statement, 
showing  the  nature  and  descriptiim  of  the 
acts  of  the  official  misconduct  charged,  it 
is  instifficient  to  uphold  the  proceedings, 
in  that  case  the  defendant  was  charged 
with  extortion  and  corruption  in  office, 
which  are  conclusions  of  law  from  facts, 
which  may  differ  In  different  cases.  The  re- 
port of  the  grand  jury,  on  which  the  present 
information  is  based.  Is  as  follows;  "In 
the  discharge  of  our  duties  as  agrand  jury 
we  find,  and  do  hereby  report,  that  R.  R. 
Savage,  judge  of  probate  in  and  for  the 
county  of  Cherokee,  ought  to  be  impeached 
and  removed  from  such  office  for  and  on 
account  of  his  habitual  drunkenness  while 
in  such  office,  prior  to  and  down  to  the 
time  of  making  this  report."  No  greater 
fullness  of  description  of  the  acts  and  less 
accuracy  of  statement  is  required  in  such 
report  than  in  an  indictment.  In  an  in- 
dictment, It  is  sufficient  to  use  the  words 
of  the  statute  creating  the  offense,  v,'hen, 
by  doing  so.  the  fact  or  facts  constituting 
it  are  directly  and  expressly  alleged.  For 
insf  ance,  an  Indictment  for  selling  intoxi- 
cating liquor  to  a  man  of  known  intemper- 
ate habits  is  sufficient,  U  it  describes  the 
offense  in  the  languageof  the  statute ;  and 
a  witness,  having  opportunities  and  ac- 
quaintance, showing  knowledge  of  a  par- 
ticular person,  may  state  that  he  is  a  man 
of  intemperate  habits.    Smith  v.  State.  55 
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Ala.  1.  "When  being  a  common  drunkard 
is  declared  an  offense,  an  Indictment  8i]£Q- 
ciently  ctiarges  it  by  the  use  of  the  term  It- 
self. Com.  V.  Whitney,  5  Gray,  87.  Habit- 
ual drunkenness  is  the  effect  of  frequent 
repetition  of  the  excessive  use  of  Intoxicat- 
ing liquors.  It  Is  a  fact  of  which  the  term 
Itself  is  descriptive.  Speciiic  instances  of 
drunkenness,  or  the  frequency  of  its  repeti- 
tion, or  the  eSect  upon  the  physical  or 
mental  state  of  the  person,  need  not  be 
alleged.  When  the  official  misconduct 
charged  is  a  fact  In  itself,  and  not  a  con- 
clusion of  law  from  facts,  the  report  con- 
forms to  the  statutory  requirement  if  it 
describes  the  oSense  In  the  words  of  the 
statute  by  which  such  act  Is  declared 
a  cause  of  impeachment  and  removal  from 
office.    Trigg  V.  State,  49  Tex.  645. 

The  other  grounds  of  the  motion  to 
which  a  demurrer  was  Interposed  are  that 
the  report  was  not  concurred  In  by  12 
of  the  grand  jurors,  and  was  not  based 
upon  the  evidence  of  witnesses  examined 
before  the  grand  jury,  or  upon  legal  docu- 
mentary evidence.  By  our  statute,  as 
well  as  at  common  law,  the  concurrence 
of  12  grand  jurors  Is  requisite  to  find  an 
indictment.  Code,  §  4353.  And  by  section 
4850  the  grtind  jury,  In  the  investigation 
of  a  charge  for  an  indictable  offense, 
is  forbidden  to  receive  any  other  evi- 
dence than  Is  given  by  witnesses  before 
them,  or  legal  documentary  evidence.  Un- 
der these  statutes,  it  was  ruled  In  Sparren- 
berger  v.  State,  53  Ala.  481,  that  when  It 
appears  that  a  paper,  purporting  to  be  an 
Indictment,  vraa  not  returned  into  court 
with  the  concurrence  of  12  of  the  grand 
Jurors,  or  was  found  without  the  evidence 
of  witnesses,  or  legal  documentary  evi- 
dence, It  should  be  quashed  and  stricken 
fromtheflle.  It  Is  insisted  that  these  rules 
and  statutory  provisions  are  applicable 
to  the  report  of  a  grand  jury  upon  which 
proceedings  are  to  be  Instituted  under  sec- 
tion 4350.  In  respect  to  Impeachment  pro- 
ceedings, the  report  of  the  grand  jury  is  an 
Informal  accusation,  and  Is  In  the  nature 
of  a  presentment  or  instructions  upon 
which  to  base  and  frame  an  Information. 
Whether  it  is  necessary  that  12  of  the 
grand  jury  should  concur  in  such  report, 
or  that  It  should  be  made  upon  other  evi- 
dence than  personal  knowledge.  It  is  un- 
necessary to  decide. 

In  Sparrenberger  ▼.  State,  supra,  It  was 
held  that  inasmuch  as  such  objections  do 
not  go  in  abatement,  but  to  the  legal  ex- 
istence of  the  Indictment,  the  motion  to 
quash  and  strike  from  the  flies  must  bead- 
dressed  to  the  court  upon  whose  records 
or  Into  whose  files  the  paper  has  been  In- 
troduced, without  warrant  of  law,  before 
pleading  to  the  Indictment.  Such  motion 
is  an  invocation  of  the  inherent  power  of 
the  court  over  Its  own  records  to  make 
them  speak  the  truth.  That  court  is 
clothed  with  exclusive  jurisdiction  and 
power  to  expunge  it  from  the  records. 
When  the  proceeding  is  not  void,  no  other 
court  has  authority  to  declare  that  the 
record  speaks  a  falsehood.  Its  verity  can- 
not be  collaterally  assailed.  This  court  is 
without  authority  to  quash  an  indictment, 
or  strike  a  paper  from  the  files  of  the  cir- 
cuit court,  however  illegally  introduced, 


unless  in  the  exercise  of  its  appellate  or 
supervisory  jurisdiction.  So  long  as  It  re- 
mains a  part  of  the  record  we  must,  except 
on  appeal  or  writ  of  error,  receive  and  re- 
gard It  as  absolutely  true.  It  admits  ol 
grave  doubt  whether  the  rule  as  to  quash- 
ing an  indictment  on  the  statutory  objec- 
tions, that  12  of  the  grand  jurors  did  not 
concur  therein,  or  that  it  was  found  with- 
out legal  evidence,  should  be  extended  to 
the  report  of  a  grand  jury,  the  basis  of  an 
Impeachment  proceeding.  The  statute  re- 
quires that  the  report  shall  be  entered  on 
the  minutes  of  the  court.  Judicial  action 
is  not  necessary.  No  notice  to  the  officer 
charged  Is  required  or  provided.  It  Is 
questionable  whether,  after  the  report  has 
been  returned  and  entered  on  the  minutes, 
the  accused  will  be  permitted  to  go  behind 
it,  and  show  that  it  was  not  found  by  the 
requisite  number  of  jurors,  or  without 
legal  evidence.  This  question  we  do  not 
decide.  Be  this  as  It  may,  the  Information 
being  an  original  proceeding  in  this  court, 
we  hold  that  such  objections  cannot  be 
taken  advantage  of.  for  the  first  time,  In 
this  court  by  motion  to  quash  the  infor- 
mation. Jackson  V  State,  74  Ala.  26.  The 
motion  is  overruled  as  to  fourth,  fifth, 
ninth,  and  tenth  grounds,  and  the  demur- 
rer to  the  other  grounds  is  sustained. 


(41  Lk.  Ana.  no 
CoNEBT  et  al.  V.  New  Obleans  Wateb- 
WoBKS  Co.  et  al. 

{Supreme  Court  of  Louisiana.    May  2a,  1889.    41 
La.  Ann.) 

JSvuiatPJiL  CoRFOBiLTioKa  —  Watsb  CouPAims— 

ObLIO^TIONS  or  Ck>NTBAOT. 

1.  Act  No.  56  of  1884  does  not  conflict  with  any 
article  of  the  constitution  of  the  state.  Ordinance 
No.  909,  passed  by  the  city  in  pursuanoeof  said  act, 
is  a  valid  ordinance,  and  the  oontraot  made  be- 
tween the  city  of  New  Orleans  and  the  water-worlta 
company  is  a  leRal  contract. 

2.  There  is  but  one  objeot  embraced  in  the  title 
of  the  act,  and  all  the  subdivisions  of  the  title  re- 
late to  and  are  intimately  connected  with  the  prin- 
cipal object  expressed  in  the  title;  and,  as  all  of 
the  sections  of  the  act  relate  and  are  erermane  to 
the  object  expressed  in  the  title,  the  act  does  not 
confliot  with  article  29  of  the  constitution.  It  does 
not  confliot  with  articles  45, 4G,  57.  and  284,  as  the 
act  does  not  amend  the  charter  of  tne  water-worlta 
company,  or  grant  any  extra  compensation  to  it. 

8.  The  city  of  New  Orleans  had  the  power  to 
contract  for  a  water  supply,  under  the  provisions 
of  her  charter;  and,  having  this  power  to  contract, 
the  price,  the  kind  of  water,  and  the  amount,  are 
matters  of  legislative  discretion,  vested  in  thecity 
council ;  and  when  the  city  conflxies  herself  within 
the  limits  of  her  powers  to  contract,  this  legal  dis- 
cretion exercised  by  the  city  council  will  not  be  in- 
quired into  by  the  courts,  in  the  absence  of  fraud 
and  corrupt  and  extravagant  legislation,  which  are 
beyond  the  legitimate  object  and  purpose  of  munic- 
ipal government. 

4.  To  impose  anv  public  bnrden  upon  a  corpora- 
tion not  warranted  by  its  cliarter,  and  against  its 
consent,  violates  both  the  state  and  federal  consti- 
tutions. 

5.  A  judicial  decree  interpreting  a  contract  au- 
thorized by  legislative  will  cannot  prevent  the  leg- 
islature from  further  legislation,  authorizing  the 
parties  to  alter  or  amend  tliis  contract,  or  to  annul 
the  existing  and  make  a  new  and  a  different  con- 
tract. 

Bbbkudez,  C.  J.,  and  Fbnnbb,  J.,  dissenting. 
(Sl/Uobua  Z>v  the  Court.) 
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Appeal  from  civil  dlHtrlct  court,  parish 
of  Orleans ;  Moxroe,  Judge. 

Mr.  Breaux,  Mr.  Hall,  and  J.  R.  Beck- 
with,  for  appellant.  E.  B.  Farrar  and 
Cartton  Hunt,  City  Atty.,  for  appellees. 

McEnery,  J.  Ed.  Conery  and  other  tax- 
payers, residents  of  the  city  of  New  Orleans, 
brought  suit  against  the  New  Orleans 
Water- Works  Company,  and  the  city  of 
New  Orleans,  to  have  the  existing  con- 
tract for  the  supply  of  water  to  the  corpo- 
ration declared  a  nullity.  They  aver  they 
are  tax-payers  of  New  Orleans  in  amounts 
aggregating  $10,000.  They  recite  the  his- 
tory ol  the  present  charter,  the  obligation 
growing  out  of  the  city's  attempt  to  sub- 
ject the  property  of  the  corporation  to  tax- 
ation, and  the  judgment  in  the  case  of  City 
of  NewOrleans  v.  Water-Works  Co.,  report- 
ed in  36  La.  Ann. 432,  and  that  the  supreme 
court  interpreted  the  legislative  contract 
contained  In  act  83  of  1877,  which  is  the 
charter  of  said  company,  and  that  the 
water-works  company  had  no  power  to 
receive  from  the  city  any  greater  amount 
for  a  free  supply  of  water  than  the  sum  of 
fll,484.87,  allowed  the  company  on  its 
reconventional  demand  in  that  suit,  as  an 
equivalent.  They  allege  that  the  city  had 
no  authority  to  make  the  contract;  that 
the  contract  is  ultra  vires  null  and  void. 
Illegal  and  unconstitutional.  They  also 
aver  that  after  the  termination  of  the  suit 
of  New  Orleans  v.  Water-Works  Co.,  the 
company,  not  satisfied  with  the  judicial 
construction  placed  upon  its  charter,  in  or- 
der to  obtain  an  unjust  ad  vantage  over  the 
dty ,  procured  the  enactment  of  act  56  of  1884, 
and  that,  pretending  to  act  under  this  stat- 
ute, the  city  council  of  New  Orleans  passed 
ordinance  No.  909,  ordering  the  mayor  of 
said  city  to  enter  into  a  contract  with  the 
water-works  company,  and  that  said  or- 
dinance 909,  and  the  contract  made  in  pur- 
suance thereof,  were  not  authorized  by  the 
terms  of  act  66  of  1884,  and  that  the  legis- 
lature never  Intended  that  the  contract  re- 
lations as  interpreted  by  the  supreme  court 
should  be  changed  or  modified,  unless  for 
the  purpose  of  furnishing  the  city  with  clear 
and  filtered  water,  and  that,  if  said  actcon- 
templated  a  contract  between  the  city  of 
New  Orleans  and  the  water-works  compa- 
ny as  to  the  nature  of  the  water  to  be  sup- 
plied, then  said  act  is  unconstitutional  and 
void,  and  conflicts  with  articles  45,  46,  57, 
234,  of  the  constitution  of  thestate.  The  pe- 
tition prays  for  an  injunction.  The  city  of 
New  Orleans  filed  an  exception  to  the  peti- 
tion,—(1)  that  the  plaintiffs'  petition  dis- 
closed no  legal  cause  of  action ;  (2)  that  the 
plalntlBs  disclosed  no  interest  or  authority 
to  institute  and  maintain  the  suit, — and 
prayed  that  it  be  dismissed.  Some  .years 
after  this  exception  was  filed,  on  a  change 
of  the  city  administration  the  attorney  of 
the  city  appeared  and  joined  the  plaintiffs 
in  this  suit.  Complaint  is  made  of  this 
change  of  front  on  the  part  of  the  city, 
and  it  Is  alleged  that  the  clt.y  is  estopped 
from  filing  a  contrary  plea.  While  this 
may  be  true  as  to  the  city  in  its  corporate 
or  political  capacity,  it  cannot  operate  on 
the  plaintiffs  (tax-payers)  who  allege  the 
nullity  of  the  contract.  The  company  also 
filed  an  exception,  alleging  several  grouilds 


for  the  dismissal  of  thesuit.Bomc  of  which 
are  Identical  with  the  exception  filed  by 
the  city.  But  they  are  so  intimately  asso- 
ciated with  the  merits  of  the  case  that  we 
will  not  disturb  the  order  of  the  district 
judge  In  overruling  the  exceptions.  The 
water-works  company  filed  an  answer 
pleading  a  general  denial,  and  also  a  sup- 
plemental answer  alleging  other  matters, 
all  of  -vvhi'ih,  however,  are  summed  up  in 
maintaining  the  integrity  of  the  contract, 
the  authority  of  the  city  to  make  the  con- 
tract, independent  ol  act  56  of  1884,  and  the 
constitutionality  ol  said  act,  and  the  va- 
lidity of  ordinance  909,  and  the  contract 
made  in  pursuance  thereof.  There  was  a 
judgment  in  favor  ol  the  plaintiffs,  and 
the  water-works  company  has  appealed. 
The  city  of  New  Orleans  purehased  from 
the  Commereial  Bank  the  water-works' 
property  and  franchises.  The  city  under- 
took to  supply  the  Inhabitants  ol  the  city 
with  water.  The  experiment  was  disas- 
trous, and  her  experience  was  that  of  all 
great  municipal  corporations  which  have 
attempted  this  scheme,— an  insufficient 
supply  of  water,  debt,  through  extrava- 
gantandbad  management,  and  complaints 
from  her  citizens.  To  rid  hereell  of  this  in- 
cumbrance the  city  appealed  to  theleglsla^ 
ture  for  relief,  and  at  her  instance,  and  in 
ans  wer  to  her  prayers,  the  presen  t  company 
was  composed,  under  the  direction  of  her 
officers.  In  pursuance  of  act  83,  extra  session 
011877.  Section  11  of  that  act  is  as  folio  we: 
"  Be  it  furtherfinacted, etc.,  that  the  city  of 
New  Orleans  shall  be  allowed  to  use  water 
from  the  pipes  and  plugs  of  said  company 
now  laid,  or  hereafter  to  be  laid,  free  of  any 
charge,  for  the  extinguishment  of  fires, 
cleansing  of  the  streets,  and  for  the  use  of 
all  public  building^,  public  markets,  and 
charitable  institutiuns,  and  that  the  said 
company  shall  place,  free  of  any  charge 
whatever,  two  hydrants  of  the  most  ap- 
proved construction  in  front  of  each  square, 
where  a  main  pipe  shall  be  laid,  at  a  suita- 
ble distance  from  each  other,  from  which  a 
sufficient  quantity  of  water  maybe  conven- 
iently drawn  for  the  extinguishment  of  fires, 
for  watering  the  streets,  and  cleansing  the 
gutters,  and  for  any  other  public  purpose; 
that  on  the  squares  which  do  not  front  on 
the  river  the  hydrants  shall  be  placed  on 
opposite  sides  of  the  streets,  at  an  equal 
distance  from  each  other  and  the  comers. 
It  shall  be  the  duty  of  the  said  company, 
whenever  main  pipes  shall  be  laid,  to  sup- 
ply water  for  all  the  purposes  herein  men- 
tioned, at  all  times,  during  the  continu- 
ance of  this  charter ;  and  In  consideration 
thereof  the  franchises  and  property  of  said 
New  Orleans  Water-Works  Company,  used 
in  accordance  with  this  act,  shall  be  ex- 
empted from  taxation, — state,  mtiuicipal, 
and  parochial."  For  several  yeara  the 
company  supplied  the  city  with  water,  and 
no  tax  was  demanded  from  the  company. 
In  1881  the  city  brought  suit  against  the 
company  for  taxes  assessed  against  the 
company,  amounting  to  fll,484.87.  The 
company  claimed  that  If  it  had  to  pay  the 
tax  the  city  was  bound  to  pay  for  the 
amount  of  water  supplied  under  the  above 
section,  and  recovered  for  the  sum  of  $40,- 
281.87.  There  vyas  judgment  for  the  taxes 
due  the  city,  and  in  favor  of  the  company, 
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on  the  reconvention bI  demand,  of  tbe  ex- 
act amoont  of  tlie  taxes,  as  equivalent  for 
tlie  water  already  furnished  the  city.  CSty 
of  New  Orleans  v.  Water- Works  Co., 86  La. 
Ann.  432.  It  Is  contended  by  pjalntiffs  that 
the  decree  in  the  case  fixed  and  determined 
the  respective  obligations  of  theclty  of  New 
Orleans  and  the  water-works  company, 
and  regulated  the  future  sujjply  of  water 
to  the  city,  and  the  amount  which  the 
city  should  pay  annually  for  Its  supply  of 
water,  and  the  amount  of  the  taxes  assessed 
against  the  company  as  fixed  In  said  suit. 
In  this  case  the  sole  question  was  whether 
or  not  the  property  ot  the  company  was 
exempted  from  taxation,  and  it  Involved 
the  determination  whether  or  not  section 
11,  Act.  S3  of  1877  was  void  as  being  In  con- 
flict with  the  constitation  of  1868.  Under 
the  Issues  presented  the  court  could  not 
Interpret  the  legislative  contract  or  char^ 
ter  of  the  company  in  Its  Interests,  becnuse 
tbe  only  question  was  aa  to  the  nullity  ot 
one  section  of  tbe  act.  It  found  up  to  the 
date  of  the  suit  an  executed  contract  to 
deal  with,  the  consideration  of  which  was 
Olegal.  It  declared  the  illegality  of  the 
eonsideration,  and  ordered  the  amount 
paid  on  account  of  It  to  be  returned  to  the 

S arty  who  bad  paid  his  part  of  tbe  obliga- 
on.  The  contract  with  the  city  was  that 
tor  Inmishlng  water,  without  specifying 
tbe  amount,  tbe  city  would  not  collect 
taxes  from  tbe  company.  Tbe  company 
furnished  the  water,  and  the  city  refused  to 
allow  tbe  tax.  The  Judgment  annulled 
tbe  contract,  and  returned  to  the  water- 
works company  the  value  of  the  water 
which  they  had  furnished,  and  which  had 
been  fixed  In  the  contract  annulled  at  $11,- 
484.87,  as  the  only  consideration  for  exemp- 
tion from  the  city  taxes.  To  say  that  the 
decision  in  that  case  regulated  the  con- 
tract of  the  parties  in  the  future  as  to  the 
price  of  the  water  to  be  furnished  by  the 
water-works  company  would  be  .to  main- 
tain that  this  court  has  made  a  contract 
tor  the  parties  which  they  never  Intended, 
and  which  Is  not  warranted  by  any  prom- 
ises In  tbe  water-works  company's  char- 
ter. The  contract  between  the  city  and 
the  water-works  company  was  made  di- 
rectly by  the  state  at  the  solicitation  of 
the  city.  The  statewithdrew  the  privilege 
of  exemption  from  state  taxation,  which 
in  amount  equaled  tbe  city  taxes.  Thus 
one-haU  ot  tbe  consideration  was  with- 
drawn by  the  state  without  giving  any 
equivalent.  To  bave  fixed  the  price  of  the 
water  to  befumtshed  at  tbe  exact  amount 
allowed  the  company  in  Its  reconvention  al 
demand  would  have  been  unjust.  The 
company  now  pays  In  taxes  twice  the 
amount  found  to  be  due  on  the  reconven- 
tlonal  demand.  If  thelncrease  has  been  so 
great  lb  so  short  a  time.  It  is  reasonable  to 
■appose  that  tbe  Increase  will  be  in  great- 
er ratio  in  tbe  future  with  the  acquisition 
of  additional  property  by  the  company, 
the  increase  in  the  value  of  its  present  prop- 
erty with  the  improvement  and  advance- 
ment in  the  commercial  prosperity  of  the 
city,  which  is  BO  confidently  predicted  and 
expected.  From  this  it  will  appear  how 
inequitable  It  would  have  been  had  the  de- 
cree arbitrarily  fixed  an  amount  to  bepald 
by  the  ci  t>  for  her  water  supply.    It  would 


have  been  an  amount  never  contemplated 
by  the  legislature  when  It  made  the  con-> 
tract  for  the  city  and  the  company.  The 
effect  of  the  Judgment  In  the  case  was  to 
destroy  and  annul  section  11  of  act  33  of 
1877,  extra  session.  One  may  look  in  vain 
in  any  other  paragraph  or  section  of  the 
act  for  any  obligation,  express  or  implied, 
which  compels  tlie  water-works  company 
to  furnish  free  water  to  the  city  for  any 
franchise  or  privilege  granted  by  tbestate. 
The  water-works  company  was  organiied 
at  the  instance  and  Invitation  of  the  city, 
and  by  authority  of  law.  The  city  caU' 
not  Im  pose  any  obligation  upon  Ucontraty 
to  tbe  original  grant  without  Its  consent. 
To  impose  upon  it  an  onerous  duty  not 
contained  in  the  charter  would  be  a  vlol»> 
tion  of  state  and  federal  constitutions. 
There  is  no  provision  In  thecharter  requlr. 
Ing  It  to  furnish  water  to  the  city  at  any 
atlpnlated  or  regulated  price. 

In  the  case  of  the  City  of  New  Orleans  v. 
Telephone  Co., 40  La.  Ann.  42, 3  South.  Rep. 
K33,  there  was  almost  a  similar  state  of 
facts.  The  city  had  by  grant  induced  a 
telephone  company  to  establish  an  expen- 
sive  plant,  and  gave  It  certain  privileges  to 
erect  its  poles.  Afterwards  she  attempted, 
in  certain  localities,  to  put  a  charge  upon 
600  of  defendant's  poles  at  95  per  pole. 
There  was  Judgment  for  the  company,  this 
court  deciding  that  the  company  was  pro- 
tected by  the  constitutional  right  against 
the  Impairment  of  its  contract.  In  tbe  In- 
stant case  the  city  promoted  the  organiza- 
tion of  tbe  water^works  company,  and  now 
seeks  to  impose  upon  It  an  obligation  not 
warranted  by  Its  charter.  "Obviously," 
said  the  court  In  the  Telephone  Cose,  "  up- 
on the  closest  consideration  of  law  and  Jus- 
tice, the  grant  ot  authority  to  defendant, 
when  accepted  and  acted  upon,  became  an 
irrevocable  contract,  and  the  city  is  power- 
less to  setit  asideorto  interpolate  new  and 
more onerousconsiderations therein.  Such 
has  been  the  well-recognized  doctrine  since 
the  Dartmouth  Collie  Cnae,4  Wheat.  518." 
In  this  case  we  have  affirmed  the  principles 
resting  upon  the  Dartmouth  College  Case, 
under  which  corporations  have  protected 
their  rights  and  franchises,  the  tities  to  and 
uses  of  property,  safely  from  any  alteration 
or  impairment  of  their  rights  and  freedom 
from  Increased  public  burdens.  It  has  be- 
come fixed  In  Jurisprudence  by  repeated 
afilrmatlons  for  over  60  years,  and  has  be- 
come venerable  bpcanse  announced  and 
maintained  during  this  period  by  the  high* 
est  Judicial  tribunal  in  the  land  through  a 
succession  of  Judges  eminent  for  learning 
and  purity  of  character.  Itwould  not  yield 
to  a  persistent  local  popular  clamor,  and 
will  not  be  reasoned  to  satisfy  local  preju- 
dice and  sentiment.  8  Bep.  Amer.  Bar  Ass'n, 
229.  In  BInghamton  Bridge,  8  WaU.  78,  Mr. 
Justice  Davis  said:  "The  security  ot  prop- 
erty rests  upon  it,  and  every  successful  en- 
terprise is  undertaken  In  the  unshaken  be- 
lief that  it  will  never  be  forsaken.  A  de- 
parture from  It  now  would  Involve  dan- 
gers to  society  not  to  be  foreseen,  would 
shock  the  sraise  of  Justice  of  the  country, 
and  weaken,  if  not  destroy,  the  respect 
which  has  always  been  felt  for  the  Judicial 
departmentot  the  government."  To  place 
theconstruction  upon  the  decree  in  Uic  case 


Digitized  by 


Google 


La.) 


CONEBT  V.  NEW  ORLEANS  WATER-WOKKS  CO. 


11 


of  City  of  New  Orleans  v.  "Water-Works  Co., 
36  La.  Ann.  482,  contended  for  by  plaintiff, 
would  be  to  Imposean  obligation  upoD  the 
company  not  warranted  by  Its  charter, 
and  would  be  In  violation  of  both  the  state 
and  federal  constltutlonB. 

It  will  be  unnecessary  to  go  into  the  spe- 
dflc  details  of  the  existing  contract  of  the 
city  with  the  water-works  company.  If 
the  city  had  the  power  to  make  the  con- 
tract, and  confined  herself  within  the  limit 
of  this  power,  the  quantity  and  kind  of  wa- 
ter, the  price,  etc.,  were  matters  within  the 
legislative  discretion  of  the  city  conncll ,  and 
When  this  is  found  in  the  execution  of  the 
contract,  courts  will  not  inquire  Into  this 
discretion.  1  Dill.  Mun.  Corp.  121 ;  Water- 
Works  Co.  V.  Reed,  16  Atl.  Rep.  10 ;  Intend- 
ant  V.  Pippin,  81  Ala.  546;  Valparaiso  v. 
Gardner,  87  Ind.  2.  When  the  common 
council  of  a  municipal  corporation  is  vest- 
ed with  full  powers  over  a  subject,  and  the 
mode  of  the  exercise  of  such  power  is  not 
limited  by  the  charter.  It  may  exercise  it  in 
any  manner  most  convenient.  And  when 
a  municipality  has  power,  under  its  char- 
ter from  the  legislature,  to  obtain  a  supply 
of  water  fur  Are  and  domestic  purposes,  it 
will  not  be  enjoined  from  levying  a  tax  to 
increase  its  supply  when  It  is  alleged  to  be 
ample.  The  extent  of  the  use  of  such  pow- 
er rests  in  Its  discretion,  and  the  question 
of  expediency  is  for  the  municipality,  and 
not  for  the  courts.  Lucia  v.  Village  of 
Montpeller,  15  Atl.  Rep.  821. 

In  the  case  of  Handy  v.  City  of  New  Or- 
leans, 89  La.  Ann.  107, 1  South.  Rep.  593,  this 
court  said:  "The  serious  charge  Is,  after 
all,  that  the  city  has  maladmlnlstered  the 
public  thing  respecting  the  lease  of  her 
wharves.  Under  such  a  complaint,  can  the 
petitioners  be  heard?  If  it  could  be  ques- 
tioned whether  the  city,  in  the  exercise  of 
tiie  police  power  which  is  Inherent  in  all 
munKipal  corporations,  could  build  and 
keep  wharves,  and  exact  compensation  for 
the  use  of  the  facilities  derived  from  them 
by  those  enjoying  the  same,  or  convey  and 
transfer  unto  another  that  right,  all  dis- 
cussion on  the  subject  would  be  at  once 
hushed  by  the  positive  and  express  delega- 
tion of  authority  in  that  respect  made  to 
the  city  by  the  sovereign,  in  the  charter  un- 
der which  she  breathes,  moves,  and  acts. 
•  •  •  It  is  apparent  that  the  city  was 
formally  vested  by  the  l^slature  with  the 
power  of  administering,  by  herself  or  by  the 
agency  of  others,  the  wharves  and  land- 
ings dedicated  to  commerce.  There  can  be 
no  doubt,  then,  that  what  the  city  has  done 
in  this  regard,  in  the  exercise  of  the  police 
power,  can  no  more  be  questioned  than  If 
thestate  herself  had  acted  directly. "  In  ap- 
proving the  doctrine  expressed  In  First  Mu- 
nicipality V.  Pease,  2  La.  Ann.  638,  the  court 
said:  "The  correctness  of  the  ruling,  and 
the  soundness  of  the  views  supporting  it, 
are  not  questioned,  but  the  material  fact 
on  which  the  same  rest  must  not  be  lost 
sight  of. "  The  fact  referred  to  by  the  court 
was  that  In  the  power  delegated  to  the  mu- 
nicipality there  was  no  restraint  imposed 
upon  its  discretionary  use ;  and.  In  the  lan- 
guage of  First  Municipality  v.  Pease,  "the 
remedy  for  this  can  be  had  elsewhere  than 
from  the  Judicial  power,  "—In  the  Intelligent 
exercise  of  <lectoral  power  devoted  to  leg- 


islative action  to  compel  the  municipality 
to  confine  Itself  within  flxpd  limits.  The 
case  of  Handy  v.  City  of  New  Orleans  was 
remanded  to  be  tried  on  the  merits  solely 
because  the  corporation  of  New  Orleans 
had  transgressed  the  mandatory  prohibi- 
tions of  Its  charter.  In  the  opinion  the 
court  said :  "Courts,  In  parsing  upon  such 
matters,  ought  to  do  so  with  great  caution 
and  due  regard  to  the  legal  discretion 
which  the  sovereign  may  have  vested  in 
such  corporations. "  The  causes  for  whicb 
tax-payers  can  attack  the  acts  of  the  mu- 
nicipality are  succinctly  and  well  defined  in 
this  case.  89  La.  Ann.  107, 1  South.  Rep. 
693.  It  Is  not,  therefore,  even  a  contract, 
nor  the  details  of  contracts  Involving  the 
exercise  of  vested  discretion  In  the  munici- 
pality, that  can  be  attacked  by  the  tax- 
payers outside  of  and  Independent  of  the 
civil  corporation.  To  authorlie  such  a 
cause  would  be  to  put  an  end  to  organized 
local  government,  and  to  vest  the  powers 
of  municipal  government  in  the  bonds  of 
every  irresponsible,  self-constituted  com- 
mittee, noisy  demagogues,  and  profession- 
al tax  reslsters.  TTndersucb  a  system  there 
could  be  no  progress,  improvement,  or 
advancement;  there  would  be  no  well- 
pa  ved  streets  and  proper  sewerage,  or  the 
inauguration  of  effective  sanitary  methods. 
Every  act,  contract,  and  every  exercise  of 
legal  dlsci'etlon,  would  Inevitably  be 
brought  up  for  Judicial  In  ventlgatlon.  De- 
lay and  disorder  would  follow  in  the  track 
of  fruitless  litigation. 

There  is  no  proof  in  the  record  of  any 
fraud  or  undue  advantage  obtained  by  the 
water-works  company  over  the  city.  The 
motives  which  prompted  the  members  of 
the  legislature  to  pass  act  56,  and  of  the 
members  of  the  council  in  passing  ordi- 
nance No.  909,  are  beyond  our  power  to  in- 
vestigate. 1  Dill.  Mun.  Corp.  326 ;  Baird  v. 
Mayor,  96  N.  Y.  567 ;  Villavaso  v.  Barthet,  39 
La.  Ann.  247, 1  South.  Rep.  599.  The  only 
questions  presented  for  consideration, 
therefore,  are,  did  the  city  of  New  Or- 
leans have  the  power  to  make  the  con- 
tract? and,  If  she  had  the  power,  has  she 
executed  any  restraints  Imposed  upon  her? 
And  these  will  Involve  an  Inquiry  Into  the 
power  of  the  city,  In  the  exercise  of  Its  po- 
lice powers,  to  make  the  contract,  and  Into 
the  constitutionality  of  act  56  of  1884,  and 
the  validity  of  ordinance  No.  909,  and  the 
legality  of  the  contract.  A  municipal  cor- 
poration possesses  and  can  exercise  the  fol- 
lowing powers :  (1)  Those  grranted  in  ex- 
press words  in  the  charter;  (2)  those  nec- 
essarily and  fairly  Implied  in  and  Incident  to 
the  powers  expressly  granted;  (3)  those 
essential  to  the  declared  objects  and  pur- 
poses of  the  corporation,  not  simply  con- 
venient, but  indispensable.  1  Dill.  Mun. 
Corp.  §  89.  Among  the  declared  objects  for 
which  the  corporation  of  the  city  of  New 
Orleans  was  create<l  were  to  maintain  the 
health  and  cleanliness  of  the  city,  and  to 
provide  for  the  extinguishment  of  fires. 
City  Charter,  Act  No.  20  of  1882,  §  7.  A  sup- 
ply of  water  is  essential  and  indispensable 
to  accomplish  these  objects.  The  limit  to 
the  exercise  o  this  power  must  be  that  the 
regulations  have  reference  to  the  comfort, 
safety,  or  welfare  of  society;  and  these 
rights  of    police    regulation.   Insured   to 
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municipal  corporations  by  their  charter, 
may  be  from  time  to  time  subject  to  new 
regulations  by  the  state  with  a  view  to 
the  protection  of  the  public  safety,  morals, 
and  health,  provided  the  corporation  Is  not 
deprived  by  such  new  regulations  of  any  of 
Its  essential  rights  and  privileges.  Cooley, 
Const.  Llm.  148,708.  In  the  exercise  of  this 
right  In  their  proprietary  or  private  char- 
acter, as  distinguished  from  their  public 
character  In  their  responsibility  to  the 
state  as  part  of  the  machinery  of  govern- 
ment, municipal  corporations  do  so,  not 
from  considerations  of  state,  but  for  the 
private  advantage  of  the  particular  corpo- 
ration as  a  distinct  legal  personality ;  and 
as  to  the  exercise  of  such  powers,  and  prop- 
erty acquired  thereby,  and  contracts  made 
in  reference  thereto,  they  are  to  be  consid- 
ered as  quo  ad  hoc  private  corporations. 
IDIU.  Mun.  Corp.  §  66.  The  city  of  New  Or- 
leans, by  virtue  of  her  Inherent  police  pow- 
ers, then,  had  a  right  to  contract  with  ref- 
erence to  a  water  supply  for  the  public 
taefilth,  and  to  extinguish  fires;  and,  hav- 
ing the  right,  and  having  made  the  con- 
tract, her  responsibility  Is  to  be  measured 
like  that  of  any  Individual  In  any  civ- 
il or  business  corporation.  The  corpo- 
ration of  New  Orleans  Is  not,  as  urged  in 
argument,  the  ward  of  the  courts.  Her 
contracts  cannot  be  annulled,  except  for 
the  same  causes  that  the  contracts  of 
agents  and  fiduciaries,  and  persons  of  full 
age  and  capacitated,  may  be  declared  void ; 
that  Is,  only  when  she  exceeds  her  legal  au- 
thority as  trustee  of  the  people,  or  there  is 
some  fraud,  either  direct  or  by  Implication, 
In  extravagant  and  corrupt  administra- 
tion, in  which  the  beneficiaries  in  the  con- 
tract were  either  actively  or  constructively 
parties,  orfor  someof  thecauses  specified  In 
Handy  v.  City  of  New  Orleans,  39  La.  Ann. 
107, 1  South.  Rep.  593.  In  making  the  con- 
tract now  attacked,  did  the  city  of  New 
Orleans  exceed  any  limitation  placed  upon 
her  by  the  exercise  of  her  police  power  ?  Her 
charter  Is  silent  as  to  any  restriction.  In 
it  there  Is  no  regulation  of  any  price  as  to 
the  water  to  be  supplied,  nor  Is  there  any 
restriction  as  to  the  quantity  or  the  char- 
acter of  the  water.  Act  56  of  1884  author- 
izes the  city  to  contract  for  either  clear  or 
filtered  water,  and  gives  the  city  full  discre- 
tion as  to  price,  terms,  and  conditions. 
The  only  restriction  which  could  operate 
upon  the  contract  Is  contained  In  section 
15  of  the  charter  of  the  water-works  com- 
pany, which  prohibits  It  from  fixing  the 
price  of  water  so  that  Its  net  proceeds  of 
the  sale  of  water  exceed  this  limit.  This 
court  has  said  that,  "where  a  municipal 
corporation  Is  autliorlzed  to  Impose  a 
wharfage  charge  as  a  compensation  for 
keeping  the  wharves  in  a  proper  condition 
for  the  safe  and  expeditious  shipping  and 
landing  of  merchandise,  a  court  will  not 
undertake  to  fix  any  limit  to  the  amount 
which  the  municipal  authorities  may  exact 
for  that  purpose.  The  question  of  the  ex- 
tent to  which  this  right  may  be  exercised  is 
purely  administrative."  First  Municipality 
v.  Pease,  2  La.  Ann.  538.  And  In  the  in- 
stant case  the  city  of  New  Orleans  had  full 
powerto  contract,  without  restraint  as  to 
the  price,  quantity,  or  kind  of  water,  and 
we  are  not  disposed  to  question  the  ad- 


mlnlstratire  discretion  vested  In  the  city 
In  this  respect.  Mayor  v.  Cabot,  28  Ga.  50 ; 
Wellsv  Atlanta, 43  Ga.  76;  Watson  v.  Turn- 
bull,  34  La.  Ann.  857;  Pickles  v.  Dry  Dock 
Co., 38  La.  Ann. 412.  We  are  of  the  opinion 
that, Independent  of  any  statutory  provis- 
ion subsequently  enacted  authorizing  the 
city  to  contract  for  her  water  supply,  she 
had  lull  and  plenary  power  to  do  so  under 
the  provisions  of  hercharter.  It  is  alleged, 
however,  in  plaintiffs'  petition,  that  the 
power  of  the  city  to  make  the  contract 
fiowB  from  the  provisions  of  act  56  of  1884, 
and  for  certain  alleged  vices  in  the  act  It  is 
unconstitutional  and  void,  and  conferred 
no  authority  on  the  city  to  make  the  con- 
tract. The  unconstitutionality  of  the  act 
is  not  to  be  im  piled .  The  court,  If  possible, 
will  give  the  statute  effect  when  it  Is  not 
clearly  unconstitutional.  State  v,  Shake- 
speare, 41  La.  Ann.  — .  6  South.  Bep.  592.  It 
is  alleged  that  the  act  Is  unconstitutional, 
and  violates  article  29,  which  says  every  law 
enacted  by  the  general  assembly  shall  em- 
brace but  oneobject,  and  that  beexpressed 
in  Its  title.  The  act  Is  entitled  "  An  act  to 
providef  or  the  supply  of  water  to  the  city  of 
New  Orleans  by  the  New  Orleans  Water- 
Works  Company,  in  cases  of  the  municipal 
taxation  of  said  company;  to  authorize 
provision  to  be  made  for  the  payment  of 
water  supplied  and  to  be  supplied ;  to  pro- 
vide for  obtaining  a  supply  of  clear  or  fil- 
tered water  by  the  New  Orleans  Water- 
Works  Company,  and  to  enable  the  city  of 
New  Orleans  to  contract  for  the  same;  to 
regulate  the  payment  of  taxes  Imposed  on 
said  company,  contrary  to  the  exemption 
given  in  its  charter ;  and  to  put  into  effect 
section  11  of  act  No.  33  of  Acts  of  1877, 
extra  session,  in  Instances  of  refusing  or 
contrary  to  the  exemption  therein." 

It  Is  evident  that  the  title  of  the  act  em- 
braces but  one  object, — the  supply  of  wa- 
ter to  the  city  of  New  Orleans, — and  au- 
thorizes the  city  to  make  provisions  for  the 
payment  of  the  water,  and  Indicates  the 
object  and  purposes  of  the  act.  Every 
subdivision  of  the  title  relates  to  and  is 
intimately  associated  with  the  object  of 
the  act.  There  is  no  other  object  expressed 
or  Intended  in  the  title  of  the  act  than  the 
main  object  of  supplying  the  city  with  wai- 
ter, aud  paying  for  it.  The  sections  of  the 
act  are  directly  responsive  to  the  title,  and 
are  germane  and  related  to  each  other. 
No  section  of  the  act  contains  any  object 
different  from  the  one  object  embraced  In 
the  title.  Edwards  v.  Police  Jury,  89  La. 
Ann.  855,  2  South.  P.ep.  804.  The  act  does 
not  violate  article  57,  because  it  does  not 
grant  an  extra  compensation  to  the  water- 
works company.  There  was  no  obligation 
on  the  company  to  supply  the  city  with 
water  at  any  price  or  any  quantity.  The 
city  owed  no  servlcefor  which  the  compen- 
sation was  granted.  Nor  does  the  act  con- 
flict with  article  46,  as  the  act  does  not  in 
any  way  alter  or  amend  the  charter  of  the 
company.  The  act  authorizes  the  city  to 
contract,  and  designates  the  water-works 
company  as  the  party  with  whom  It  may 
enter  into  the  contract.  There  Is  no  priv- 
ilege granted  to  the  company.  It  was  not 
authorized  to  do  any  act  which  it  could 
not  already  do  by  Its  charter;  and  as  the 
charter  of  the  company  was  not  amended, 
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renewed,  extended,  or  explained  by  the  act, 
it  does  not  conflict  with  article  234.  Act 
56  affects  the  city  of  New  Orleans  In  au- 
thorizing It  to  do  acertaln  act, — to  makea 
contract  with  a  corporation.  The  pro- 
vision in  article  46  says  that  the  article  shall 
not  apply  to  the  city  of  New  Orleans.  To 
place  the  conBtruction  on  the  act  contended 
for  by  plaintiffs  would  deprive  every  cor- 
poration of  its  vested  rigiits  with  which 
the  legislature  should  authorize  the  city 
to  contract.  It  Is  difficult  to  see  In  what 
manner  the  act  Is  repugnant  to  artic1^ 
57,  aa  there  was  no  debt  due  by  the  wa- 
ter-works company  to  the  city  which  was 
extinguished  or  released,  or  which  was 
authorized  to  be  extinguished  or  released, 
by  said  act.  Caty  ordinance  909  is  entitled 
"An  ordinance  to  carry  ontthesection  No. 
56  of  1884,  providingfor  afuture  watersup- 
ply  from  the  New  Orleans  Water-Works 
Co.,  to  and  for  the  city  of  New  Orleans 
and  certain  InBtitutlons,  and  regulating 
the  use  of  water  and  the  payment  there- 
for. "  The  (jrdinance  regulated  the  amount 
of  the  supply  of  water,  and  fixed  the  price 
at  $60  per  annum  tor  every  fire-plug,  fire- 
hydrant,  and  fire-well,  to  continue  during 
the  existence  of  the  water-works  com- 
pany's charter.  The  contract  made  in  pur- 
suance of  this  ordinance  makes  It  a  part  of 
the  contract,  and  is  a  substantial  repeti- 
tion of  it.  Act  56  was  provisional  In  Its 
character,  and  could  not  have  effect  except 
upon  certain  conditions,  which  were  un- 
der the  control  of  the  city.  It  was  option- 
al with  the  city  to  make  a  contract  of  the 
Itind  under  consideration  with  the  water- 
works company.  If  the  city  had  the  power 
to  contract  and  execute  a  contract  in  pur- 
suance of  that  power,  no  individual  tax- 
payers, 11  the  city  kept  within  the  extent 
of  her  powers,  can  question  the  exercise 
of  that  power  and  set  aside  the  action  of 
the  city  council  authorizing  a  contract 
within  its  legal  discretion.  There  were  no 
contractualrclations  between  the  city  and 
the  water-works  company  for  supplying 
the  city  with  water  for  the  purposes  of  ex- 
tinguishing fires,  cleansing  the  gutters, 
and  supplying  the  public  schools,  markets, 
and  public  institutions.  The  city  and  the 
water-works  company  were  free  from  obli- 
gations to  each  other,  and  each  had  the 
capacity  to  contract  for  said  purposes.  In 
making  the  contract  to  furnish  the  city 
with  water  with  the  water-works  com- 
pany all  the  requisites  necessary  to  the  va- 
lidity of  a  contract  were  complied  with— 
First,  the  legal  capacity  of  the  parties  to 
make  the  contract;  second,  their  consent 
legally  given ;  third,  a  certain  object  which 
formed  the  matter  of  agreement;  and 
fourth,  a  lawful  purpose.  Rev.  Civil  Code, 
art.  1779.  To  set  aside  the  contract,  tnen, 
there  must  be  errorof  fact  or  of  law, fraud, 
violence,  or  threats.  Id.  art.  1819.  Not 
any  one  of  these  essentials  to  the  illegality 
of  the  contract  Is  found.  It  Is  said  by 
counsel  for  plaintiffs  that  "if  we  had  noth- 
ing before  us  but  the  charter  of  the  city 
and  the  charter  of  the  water-works,  with 
the  eleventh  section  out,  there  would  be 
some  ground  to  defend  a  contract  of  this 
kind;  but  as  long  as  that  eleventh  section 
Is  In  force,  (and  It  will  be  in  force  for  fifty 
years,)  the  legislature  has  covered,  by  posi- 


tive enactment,  the  whole  subject  of  apub- 
lic  water  supply  for  this  city,  and  the 
powers  of  the  city  in  reference  thereto  ai"p 
necessarily  in  abeyance. " 

The  effect  of  the  judgment  in  the  case  of 
City  of  New  Orleans  v.  Water-Works  Co., 
36  La.  Ann.  432,  was  to  annul  and  eliminate 
said  section  from  the  charter.  It  was 
the  section  which  provided  for  a  supply  of 
water  to  the  city.  No  other  section  pro- 
vides for  said  supply  of  water,  and  thesec- 
tion  expressly  says  that  "it  shall  be  the 
duty  of  said  company,  whenever  main  pipes 
shall  be  laid,  to  supply  water  for  all  the 
purposes  hei-ein  mentioned,  at  all  times, 
during  the  continuance  of  this  charter; 
and  in  consideration  thereof  the  franchises 
and  property  of  said  New  Orleans  Water- 
Works  Company,  used  in  accordance  with 
this  act,  shall  be  exempt  from  taxation, — 
state,  municipal,  and  parochial. "  There 
was  but  one  agreement  to  furnish  water, 
for  only  one  consideration,  in  the  section, 
(the  exemption  from  taxation,)  and  this, 
by  said  decree  In  the  case  referred  to,  was 
declared  illegal,  and  the  whole  s.ection  was 
annulled.  There  was  not  a  partial  failure 
of  consideration,  but  a  total  and  entire 
failure,  because  of  its  illegality-  Rev.  Civil 
Code,  art.  2031 ;  New  Orleans  v.  Sugar  Shed 
Co.,  35  La.  Ann.  551.  The  city  of  New  Or- 
leans cannot  repudiate  the  consideration 
which  she  was  to  pay,  and  claim  all  the  ben- 
efits in  her  favor.  As  ageneral  rule,  a  judg- 
ment rendered  by  a  court  of  competent  ju- 
risdiction, directly  upon  a  point  at  issue,  is 
a  bar  between  the  same  parties.  As  we 
have  previously  stated,  the  only  point  at 
issue  in  this  case  of  City  of  New  Orleans  v. 
Water-Works  (3o.,  36  La.  Ann.,  was  the  ex- 
emption from  taxation  of  the  property  of 
the  company,  the  legality  of  section  11  of 
the  charter,  and  the  amount  to  be  restored 
to  the  company,  which  it  had  paid  on  the 
annulled  contract.  Section  11  was  the 
very  section  of  the  charter  directly  at  issue. 
"  But  there  must  be  an  identity  of  parties, 
of  capacity,  of  object,  and  of  cause  of  ac- 
tion. One  of  these,  at  least,  is  lacking 
here. "    State  v.  Jumel,  30  La.  Aim.  863. 

There  is  no  question  presented  In  this  case 
of  the  exemption  of  the  water- works  com- 
pany from  taxation;  nor  is  the  amountal- 
lowed  said  company  on  its  reconventlonal 
demand  atlssue.  There  is  no  fact  at  issueln 
thecaseof  New  Orleans  v. Water-Works  Co., 
referred  to,  at  issue  in  the  Instant  suit.  The 
matter  at  Issue  In  the  instant  case  Is  as  to 
the  authority  of  the  city  to  make  the  con- 
tract now  existing  between  the  city  and 
water  company,  the  constitutionality  of 
act  56  of  1884,  and  the  validity  of  the  con- 
tract made  in  pursuance  thereof.  Itis  not 
doubted,  if  act  56  is  constitutional,  and  the 
contract  is  within  the  legislative  provision, 
that  it  is  a  valid  contract.  If  the  opinion 
in  the  case  of  City  of  New  Orleans  v.  Wa- 
ter-Works Co.,  86  La.  Ann.  432,  interpreted 
the  legislative  contract  in  the  charter  of 
the  company  with  the  city  of  New  Orleans, 
this  certainly  did  not  prevent  the  legisla- 
ture from  authorizing  the  city  to  make  an- 
other contract.  The  new  contract  for  a 
water  supply  differs  in  many  respects  from 
that  which  was  sectlonll  of  the  company's 
charter.  The  preamble  to  the  act  56,  au- 
thorizing the  city  to  contract  with  the  wa- 
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ter-workB  company,  recites  the  reason  for 
Its  enactment.  Thestate,  In  the  exerelse  of 
hersoverelKnty,  had  tbeundoubted  rightto 
act  in  the  matter  of  the  authorization  of 
the  city  to  contract  for  the  purposes  em- 
bodied in  the  act.  State  v.  Shakespeare,  41 
La.  Ann.  — , 6  South.  Bep.  592.  The  legisla- 
ture having  the  power  to  authorize  thecity 
council  to  enact  ordinance  909,  the  ordi- 
nance has  the  effect  of  an  enactment  of 
the  legislature.  Boderick  v.  Whltsou,  4  N. 
Y.  Supp.112.  ItisdifSculttounderstaud  in 
•what  manner  the  decree  in  case  of  New  Or- 
leans V.  Water-Works  Co.  could  estop  the 
legislature  from  enacting  such  lawsasltde- 
creed  necessary  for  the  welfare  of  the  cityln 
authorizing  her  to  make  a  contract.  The 
city,  like  a  person,  having  the  power  to  do 
so,  can  alter,  change,  or  abrogate  her  con- 
tracts with  the  consent  of  the  other  con- 
tracting party.  Therefore,  If  thecity  and  the 
■water-works  company's  relations  were  ea- 
tablishe<l  by  said  decree,  they  could,  with 
legislative  consent,  make  another  and  a 
different  contract.  The  city  was  getting 
her  water  supply  for  the  price  of  the 
amount  oltaxesowed  her  by  the  company. 
In  the  exercise  of  her  prerogative  she  had 
the  contract  annulled.  That  in  a  new  con- 
tract she  has  fixed  a  different  price  tor  her 
water  is  a  matter  which  concerns  her  In 
the  exercise  of  her  administrative  func- 
tions. It  was  her  own  choice,  her  own  act 
of  administration,  and  we  are  not  called 
upon  to  either  commend  or  condemn  this 
exercise  of  this  discretion.  The  city  does 
not  donate  the  price  of  the  water,  as  fixed 
in  the  contract,  to  the  water-works  com- 
pany. The  city  usee  one-third  of  the  active 
amount  of  the  water  pumped  by  the  com- 
pany. Edwards'  report  shows  that  the 
value  of  the  water  used  by  the  city  when 
she  operated  the  water-works  amounted 
to  f90,U00.  The  pressure  was  then  15  feet. 
Now  It  is  50  feet.  Consequently  there  is  a 
greater  supply  now  than  when  the  city 
owned  the  plant,  and  operated  It,  and  the 
city  pays  now  f  24,000  less  than  the  valua- 
tion at  that  time.  It  does  not  appear  that 
the  city  pays  more  for  her  water  supply 
than  any  other  consumer.  The  fact  is  she 
pays  lees,  and  gets  her  water  at  reduced 
rates. 

To  an  Impartial  mind  there  can  be  no 
doubt  but  that  the  city  has  reaped  great 
advantages  from  the  operation  of  the  wa- 
ter-works by  the  present  company.  A 
large  floating  and  bonded  debt  has  been 
extinguished,  aggregating  f  1,516,000.  The 
city  is  saved  an  annual  deficit,  and  owns 
shares  in  the  company  valued  at  over  a 
quarter  of  a  million  of  dollars,  which,  it  is 
probable,  will  increase  in  value,  from  which 
she  derives  a  revenue.  She  also  receives  a 
large  and  increasing  amount  from  a  tax  on 
the  property  of  the  company.  These  ad- 
Tant^iges  resulting  to  the  city  from  the 
charter  granted  to  the  company  would  ap- 
pear to  be  sufflcient  for  the  exclusive  privi- 
lege for  a  term  of  years  of  lumlshing  water 
to  the  inhabitants  of  the  city.  The  privi- 
leges to  the  company  can  scarcely  be  culled 
a  monopoly,  because  it  Is  doubtful  If  the 
city  could  have  allowed  any  company  to 
undertake  the  responsibility  of  furnishing 
the  city  without  at  least  a  guaranty  of 
some  protection,  not  against  competition. 


Imt  against  annoyances  from  Irresponsible 
companks,  whose  existence  wonld  pass 
away  on  the  payment  of  a  price.  The  wa^ 
ter-works  company  undertakes  to  perform 
a  function  of  municipal  government,  and 
the  city,  which  owns  shares  In  the  company, 
and  is  otherwise  interested  pecuniarily. 
Is  represented  on  theboard  of  directors.  The 
water-works  company  is  therefore  a  pub- 
lic corporation, established  and  created  by 
the  state  to  do  and  perform  a  public  work 
for  the  benefit  of  a  political  subdivision  of 
the  state, — a  monopoly  created  for  public 
advantage.  We,  therefore,  are  not  Im- 
pressed with  the  statement  made  by  the 
counsel  that  the  price  paid  by  the  city  for 
her  water  supply  Is  a  disguised  donation. 
Had  It  even  a  semblance  of  such  we  would 
not  hesitate  to  say  that  it  was  corrupt  and 
extravagant  legislation  on  the  part  of  the 
dty  council  that  authorized  the  mayor  to 
make  the  contract,  and  as  such  is  beyond 
the  legitimate objtct and  purposeof  munic- 
ipal government,  and  within  the  rule  ex- 
pressed in  Handy  v.  City  of  New  Orleans, 
referred  to. 

We  conclude  that  act  66  of  1884  does  not 
violate  the  constitution  of  the  state,  and 
that  ordinance  909,  passed  by  the  city 
council  in  pursuance  of  said  act,  is  a  valid 
ordinance,  and  that  the  contract  made  be- 
tween the  city  of  New  Orleans  and  the  wa- 
ter-works company.  In  pursuance  of  the 
power  vested  in  said  city  by  Its  present 
charter,  and  by  said  act  56  of  1884,  and 
said  ordinance,  dated  Sd  day  October,  1884, 
and  passed  before  J .  D.  Taylor,  notary  pub- 
lic, on  said  day,  is  a  legal  and  valid  con- 
tract. It  is  therefore  ordered  and  adjudged 
and  decreed  that  the  Judgment  appealed 
from  beavoidedand  reversed  and  annulled, 
and  it  is  now  ordered  that  plaintiffs'  de- 
mand be  rejected,  the  injunction  issued 
herein  dissolved  and  set  aside,  and  the 
plaintiffs,  tax-payers,  pay  costs  of  both 
courts. 

PocHfi,  J.,  (eoncunlng.)  Under  my  un- 
derstanding of  the  pleadings  the  vital  Is- 
sues in  this  case  involve  the  discussion  of 
the  legal  effect  of  the  Judgment  of  this 
court  In  the  case  of  New  Orleans  v.  Water- 
Works  Co.,  36  1^.  Ann.  432,  on  the  contract 
between  the  city  and  the  company  under 
date  of  October  8,  1884,  on  ordinance  No. 
909,  in  obedience  to  which  the  contract 
was  entered  into,  and  on  act  No.  66  of  the 
legislature  of  1884,  on  which  the  ordinance 
was  predicated,  and,  finally,  the  alleged 
unconstitutionality  of  that  act  of  the  leg- 
islature. The  main  contention  on  the  first 
branch  of  the  discussion  is  that  the  Judg- 
ment in  question  was  a  bar  by  estoppel  or 
res  Judicata,  to  the  execution  of  the  con- 
tract between  the  city  and  the  water- 
works company  herein  sought  to  be  an- 
nulled and  set  aside,  and  incidentally  to 
the  operation  of  act  No.  56,  which  is  in- 
voked asauthorityfor  the  contract.  With- 
out yielding,  but  adding  to,  the  views  ex- 
pressed In  my  dissenting  opinion  in  the  case 
reported  in  36  La.  Ann.  432, 1  fully  recog- 
nize the  effect  of  the  Judgment  rendered  by 
the  majority  of  the  court  in  that  cause, 
and  hence  I  do  not  propose,  as  duty  en- 
Joins  me,  to  ignore  or  avoid  its  absolute 
authority.    From  the  pleadings  In  that 
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case  it  appears  that  the  action  of  the  city 
was  aliuply  and  exehisively  to  recorer  its 
taxes  for  the  year  1881  Irom  the  water- 
works company,  without  any  reference  to 
the  contract  contained  In  section  11  of  act 
No.  33  of  1877,  or  to  any  contractual  rela- 
tions existing  between  the  parties  to  the 
■ult.  The  prayer  ol  the  petition  reads: 
"Wherefore  petitioner  prays  that  the  New 
Orleans  Water-Works  Company,  tor  ac- 
count of  its  shareholders,  be  duly  cited  to 
answer  this  petition,  and,  after  due  course 
of  law.  that  defendant  be  condemned  to 
pay  petitioner  the  sum  of  $11,484.87,  with 
10  per  cent,  per  annum  Interestfrom  March 
81,  1881,  tin  paid,  with  lien  privilege  and 
right  of  pledge  on  the  property  herein  de- 
scribed," etc.  For  defense  the  company 
urged  its  exemption  from  municipal  taxa- 
tion under  the  provisions  of  act  No.  83  of 
1877,  and.  In  case  it  should  beheld  liable  for 
the  taxes  claimed,  it  pleaded  in  reconven- 
tion the  value  of  the  water  furnished  to 
the  city  during  the  year  for  which  the  taxes 
■were  sought  to  be  enforced.  The  prayer 
of  the  amended  answer  was  In  the  follow- 
ing words:  "Wherefore  this  respondent, 
waiving  no  part  of  its  original  answer 
except  as  hereby  amended,  prays  that  it 
have  Judgment  in  its  favor,  declaring  valid 
and  enforcing  said  exemption  from  the 
taxes  of  the  city  of  New  Orieans  of  18S1  in 
this  suit  sought  to  be  recovered  and  re- 
jecting plaintiffs'  demand;  and,  if  this  be 
refused,  then  that  respondent  have  Judg- 
ment condemning  the  city  of  New  Orleans 
to  pay  unto  it  the  sum  of  $40,281.87,  with 
legal  interest  from  December  31, 1881,"  etc. 
The  judgment  of  the  lower  court  was  in  fa- 
vor of  the  city  for  $11,484.87,  and  in  favor 
of  the  company  for  $40,281.87,  and  interest. 
The  decree  of  this  court  was  as  follows: 
"  It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  reducing  the  princlpnl  of  the 
amount  allowed  defendant  on  its  recon- 
ventional  demand  from  $40,281.87  to  $11,- 
484.87,  and  that  as  thus  amended  the  same 
be  now  affirmed,  defendant  to  pay  cost  of 
tills  appeal."  As  grounds  for  itsdecreethe 
court  held,  in  substance,  that  the  exemp- 
tion from  taxation  provided  for  in  the  act 
of  1877  was  null,  and  "  that,  to  the  extent 
that  this  subjection  to  taxation  destroys 
or  impairs  the  consideration  upon  which 
rests  the  contract  of  defendant  to  supply 
free  water  to  the  city,  defendant  Is  un- 
doubtedly entitled  to  relief,  but  to  that  ex- 
tent only."  From  the  consideration  of 
those  premises  it  must  appear  very  clearly 
that  the  court,  in  its  decision,  was  dealing 
with  a  well-deflned  and  restricted  Issue, 
which  it  disposed  of  by  interpreting  the 
contested  routruct  as  it  stood  at  the  time, 
and  that  the  court  did  not.as  it  could  not, 
attempt  to  fix  the  contract  for  the  future 
and  fur  all  time  to  come.  Such  n  preten- 
sion would  have  involved  thecourt  intoju- 
dldal  legislation  of  the  most  reprehensible 
character.  While  the  Judgment  thus  ren- 
dered could  not  have  been  pleaded  techni- 
cally as  res  Judicata  In  a  suit  between 
the  same  parties  for  taxes  of  a  subsequent 
year,  met  by  the  defense  of  exemption  un- 
der the  charter  of  the  company,  it  Is  unde- 
niable, under  well-established  Jurispru- 
dence, that  the  defense  could  have  been  suc- 


cessfully met  by  the  plea  of  estoppel  by  res 
acywdfcata,  predicated  on  the  decision  now 
under  discussion ,  and  that  the  resul  t  would 
have  been  asimllar  Judgment  allowing  the 
city  its  taxes  In  the  amount  according  to 
the  assessment  and  the  rate  of  taxes  for 
that  particular  year,  and  allowing  a  Judg- 
ment in  reconvention  and  for  the  same 
amount  to  the  defendantcompany.  Hence 
it  follows  that  If  the  company  was  before 
the  court  In  this  case,  seeking  to  enforce 
the  provisions  of  the  con  tract  created  by 
act  No.  33  of  1877,  it  would  be  amenable  to 
the  same  plea.  But  is  that  the  case  before 
us?  By  no  means.  From  plaintiffs'  own 
pleadings  it  appears  that  since  the  rendition 
of  thejudgmentin  question  a  new  contract 
has  been  entered  into  between  the  city  and 
the  company,  touching  the  supply  of  water 
by  the  latter  to  the  city;  and  the  very  ob- 
ject of  this  action  is  to  annul  the  contract 
on  the  ground  of  its  alleged  illegality.  As- 
similating this  suit  to  an  action  by  the 
company  tor  the  enforcement  of  its  con- 
tract, which  is  correct,  plaintiffs  contend 
that  the  previous  Judgment  of  tblscourt  is 
a  bar  by  estoppel  of  res  Judteatu  to  the 
right  of  the  company  "  to  recover  a  Judg- 
ment for  the  full  value  of  its  water  supply, 
irrespective  of  the  amount  of  taxes,"  or, 
in  othsr  words,  to  senk  judicial  enforcement 
ot  the  new  contract  executed  in  October, 
1884.  At  the  Inclpiency  of  the  Utigation  the 
city  was  in  fact  and  in  law  a  party  defend- 
ant. Hence  the  suit  did  not  embrace  the 
same  parties,  either  in  fact  or  in  the  same 
character  and  capacity  But  in  the  prog- 
ress of  the  litigation  the  city  shifted  her 
position,  and  now  she  has  practically  made 
herself  a  party  plaintiff , and  It  maybe  con- 
ceded that  the  parties  are  the  same  in  the 
two  suits.  But  the  cause  of  action  and  the 
subject-matter  are  not  the  same. 

In  the  previous  suit  the  subject-matter 
of  the  litigation  was  the  contract  created 
lor  the  parties  by  the  act  of  1877.  In  the 
present  case  the  subject-matter  Is  the  con- 
tract made  by  the  parties  lor  themselves 
on  the  3d  of  October,  1884,  ajid  which  had 
been  voluntarily  executed  by  both  from 
that  day,  at  least  up  to  the  day  that  the 
dty  shifted  her  position.  In  the  previous 
suit  the  cause  of  action  on  the  part  of  the 
city  was  the  enforcement  of  her  taxes,  and 
on  the  part  of  the  company  its  allege<l  ex- 
emption from  taxation  under  the  contract 
as  then  existing,  or,  in  the  alternative,  the 
payment  of  the  value  of  the  water  supplied 
to  the  city  during  the  year  for  which  the 
taxes  were  claimed.  In  the  present  case 
the  cause  for  action  on  the  part  ot  the 
plaintiffs  is  the  alleged  nullity  of  the  con- 
tract of  October  8,  1884,  and  the  defense 
rests  on  its  alleged  validity  and  binding 
force,  and  in  this  case  the  question  of  taxa- 
tion or  exemption  has  entirely  ceased  to 
be  a  factor.  If  the  salt  in  the  case  in  36  La. 
Ann.  had  been  between  natural  persons, 
involving  the  construction  of  an  existing 
contract  between  them,  and  had  resulted 
in  a  judgment  annulling  or  materially 
modifying  the  contract,  there  certainly 
could  have  existed  no  legal  impediment  In 
the  way  of  the  same  parties  to  have  made 
a  new  contract  on  the  same  subject-mat- 
ter. Now,  it  subsequent  litigation  had 
arisen  between  the  same  parties  touching 
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the  construction  or  valUlIty  of  the  new 
contract  executed  by  them,  it  Is  surely  as 
clear  that  neither  ol  them  could  have  been 
met  by  a  plea  in  bar  of  estoppel  by  res  ad- 
Jndicata  to  matters  in  the  new  contract 
not  discussed  or  Judicially  determined  in 
the  previous  litigation  between  the  same 
parties. 

I  have  taken  the  pains  to  examine  the 
authorities  relied  on  in  support  of  the  ap- 
plication of  the  plea  of  estopiiel  by  res  ad- 
Jiidica^a  to  the  defenseurged  in  the  present 
case,  but  I  have  found  none  which  militate 
against  the  views  I  have  hereinabove  ex- 
pressed. They  all  tend  to  establish  the 
familiar  principle  that  a  question  once  Ju- 
dicially determined  will  estop  the  further 
agitation  between  the  same  parties  of  the 
same  question ;  but  they  do  not  extend  the 
rule  to  the  point  herein  contended  for  by 
plaintiffs.  In  our  jurisprudence  the  rule 
has  been  formulated  thus:  "It  matters 
not  under  what  form,  whether  by  petition, 
exception,  rule,  or  intervention,  the  ques- 
tion be  presented ;  whenever  thesameques- 
tion  recurs  between  the  same  parties,  even 
onder  a  different  form  of  procedure,  the 
exception  of  resjudicata,  estops."  Plicque 
V.  Ferret,  19  La.  318;  Sewell  v.  Scott,  35 
La.  Ann.  554.  The  main  reliance  seems  to 
be  on  the  case  of  Beloit  t.  Morgan,  IWail. 
621.  On  that  point  the  court  said:  "On 
the  9th  of  January,  18G1,  the  appellee  re- 
covered a  judgment  at  law  against  the  ap- 
pellant upon  another  portion  of  these  se- 
curities, though  not  the  same  with  those 
in  question  in  this  case.  The  parties  were 
identical,  and  the  title  involved  was  the 
same.  All  the  objections  talcen  in  this  case 
might  have  been  taken  In  that.  The  Judg- 
ment of  the  court  could  have  been  invoked 
upon  each  of  them,  and,  if  it  were  adverse 
to  the  appellant,  he  might  have  brought 
the  decision  here  by  a  writ  of  error  for  re- 
view. The  court  had  full  Jurisdictiou  over 
the  parties  and  the  subject.  Under  such 
circumstances  the  judgment  is  conclusive, 
not  only  as  to  the  rps  of  that  case,  but  as 
to  all  further  litigation  between  the  same 
parties  touching  the  same  subject-matter, 
though  the  rea  itself  may  be  different."  It 
takes  no  effort  to  show  that  the  present 
case  entirely  lacks  one  of  the  essential  ele- 
ments (the  same  subject-matter)  which  Is 
necessary  to  support  the  plea.  The  same 
remark  appliestoallthe  cases  which  I  have 
examined,  and  particularly  to  those  which 
are  the  most  in  point.  Aurora  v.  West,  7 
Wall.  82;  Adams  v.  Board,  39  La.  Ann.  690, 
2  South.  Rep.  508 ;  Heroman  v.  Institute,  34 
La.  Ann.  815;  and  eight  Louisiana  cases 
cited  In  the  last  decision. 

No  language  used  in  the  decision  under 
discussion,  either  in  the  decree  or  else- 
where, can  Justify  the  inference  that  under 
its  effect  the  city  was  compelled  to  there- 
after exact  taxes  from  the  water-works 
company,  or,  In  other  words,  that  she  was 
thereby  coerced  to  abide  by  the  letter  of 
that  decision.  To  ascertain  the  scope  and 
legal  effect  of  a  Judgment  of  the  supreme 
court  reference  must  be  made  to  the  de- 
cree, whose  terms  must  predominate  as  the 
safest  guide.  "  The  decretal  part  of  a  judg- 
ment rendered  by  the  supreme  court,  and 
not  the  opinion  or  the  reasons,  afford  the 
proper  test  to  ascertain  the  matters  which 


became  res  Judicata  nnder  the  decree." 
Succession  of  Hoggatt,  36  La.  Ann.  337; 
Plicque  v.  Ferret,  19  La.  824. 

It  is  conceded  by  plaintiffs  that  the  city 
could  have  given  her  tax  receipts  to  the 
company  in  exchange  for  the  latter's  re- 
ceipts for  water  supply.  Hence  it  follows 
that  the  city  would  have  entered  into  a 
contract  different  in  some  terms  from  the 
previous  contract  as  Interpreted  by  this 
court.  Hence  I  conclude  that  the  Judg- 
ment in  that  casewas  not  an  absolute  bar 
to  the  contract  now  sued  on.  And  the  in- 
ference Is  fairly  deducible  from  the  whole 
contention  that  plaintiffs  would  not  hare 
complained  if  the  contract  which  they  re- 
sist had  contained  the  terms  fixing  the 
price  for  the  annual  supply  of  water  at 
some  ^f21,000,  which  is  the  average  of  the 
annual  taxes  paid  by  the  company  since 
1884.  I  therefore  feel  convinced  that  the 
pith  of  the  complaint  is  leveled  at  the  ex- 
travagance of  the  contract  more  than  at 
the  power  of  the  city  to  make  the  same. 
But,  conceding  for  the  sake  of  argument 
that  the  decision  was  a  legal  impediment 
to  the  city's  action,  without  special  legis- 
lative mandate,  that  authority  is  not  lack- 
ing,  because  it  flows  directly  from  the  pro- 
visions of  act  No.  56  of  1884.  It  surelycan- 
not  be  seriously  urg^ed  that  the  legislature 
is  stripped  of  its  power  to  authorize  a  con- 
tract to  have  effect  in  the  future  by  judicial 
Interpretation  of  a  contract,  and  which  at 
the  time  had  reference  to  the  present  and  to 
the  past  only.  A  very  large  proportion  of 
the  legislation  In  a  11  the  states  is  prompted 
by  the  decisions  of  this  court,  and  is  Intend- 
ed to  remedy  some  mischief  pointed  out  by 
or  resulting  from  the  utterances  of  the 
courts  of  the  country.  Examples  are,  in- 
deed, too  numerous  to  warrant  anenumer- 
tion  of  such  instances.  Now,  in  dealing 
with  the  subject  in  hand,  the  legislature 
must  have  been  impressed  with  the  thought 
that,  througb  her  action,  the  city  had  been 
instrumental  in  procuring  a  judicial  decla> 
ration  of  the  pai^al  failure  of  theconsidera- 
tions  of  a  contract  made  by  the  law-mak- 
ing power  itself.  The  city's  demand  for 
taxes  was  the  first  attempt  made  against 
the  autonomy  of  the  contract  as  framed  by 
the  general  assembly,  and  the  Judgment  of 
the  court  operated  the  first  breach  into  it. 
The  Judiciary  power  interposed  then  no  ob- 
jection to  the  right  of  the  city  to  ask  a 
change  or  a  modification  of  the  solemn  con- 
tract emanating  from  legislative  will,  and 
the  Judiciary  cannot  now  consistently 
abridge  the  unlimited  power  of  the  legisla- 
ture to  provide  a  modeto  mend  the  breach. 
The  law-maker  had  full  warrant  to  consid- 
er that  the  contract  which  he  had  made 
for  the  parties  came  out  of  the  hand  of  this 
court  in  a  maimed  and  mutilated  condi- 
tion. As  a  result  of  the  Judgment  rendered, 
the  water-works  company  was  held  liable 
for  taxes  exig:ible  as  cash  without  the  right 
of  compensating  therefor  the  value  of  its 
water  supplied  for  the  uses  of  the  city.  All 
It  could  obtain  in  satisfaction  of  its  annual 
water  supply  was  a  Judgment  not  execu- 
tory and  not  collectible  within  any  fixed 
or  determined  length  of  time.  Assuredly, 
the  judgment  did  not  do  absolute,  even- 
handed  Justice.  In  the  leading  opinion, 
which  was  unanimous  when  rendered,  it 
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was  said :  "  But  for  the  nature  of  the  city's 
claim  being  for  taxen, compensation  would 
preserve  the  exact  status  quo.  We  regret 
thatthe  city's  financial  condition  prevents 
the  Judgment  against  her  from  being  the 
Immediate  equivalent."  On  the  applica- 
tion for  reheuringthe  opinion  of  the  major- 
ity contains  the  following  significant  lan- 
guage: "Contingencies  of  this  kind  were 
Joreseen,  but  the  principle  was  stamped  In 
the  act  that,  however  unequal  arithmetic- 
ally these  two  sums  might  be,  they  should 
be  equal  In  the  contemplation  of  the  stat- 
ute, and  that  the  one  should  be  the  exact 
equivalent  of  the  other.  •  •  •  It  would 
be  perfect  equity  that  the  one  should  com- 
pensate the  other ;  but  the  law  interposes 
and  declares  a  tax  not  compensable." 
These  considerations  naturally  had  gpreat 
■weight  on  the  legislative  mind,  and  the.y 
doubtless  prompted  the  enactment  of  act 
No.  56  of  1>^,  whose  mission  was  to  re- 
move the  legal  interposition  to  the  admin- 
istration of  absolute  Judgment,  and  to  re- 
store "  perfect  equity  "between  the  parties. 
A  better  and  a  purer  motive  of  legislation 
could  hardly  be  presented.  Hence  the  ob- 
ject of  the  statute,  as  expressed  In  its  title, 
w€i8"to  provide  for  the  supply  of  water  to 
the  city  of  New  Orleans,  by  the  New  Or 
leans  Water-Works  Company,  in  cases  of 
the  municipal  taxation  of  said  company; 
to  authorize  provision  to  be  made  for  the 
payment  of  water  supplied  and  to  be  sup- 
plied; to  provide  for  obtaining  a  supply  of 
clear  or  filtered  water  by  the  New  Orleans 
Water-Works  Company,  and  to  enable  the 
city  of  New  Orleans  to  contract  for  the 
same;  toregulatethepaymentoftaxes  im- 
posed on  said  company  contrary  to  the  ex- 
emption given  in  its  charter;  and  to  put 
into  effect  section  11  of  act  No.  33  of  Acts 
of  1877,  extra  session,  in  instances  of  refus- 
ing, or  contrary  to,  the  exemption  there- 
in." 

An  examination  of  the  provisions  con- 
tained In  the  body  of  the  act  must  satisfy 
the  legal  mind  that  they  each  and  all  tend 
directly  and  exclusively  to  the  primary  ob- 
ject as  foreshadowed  in  the  title  of  the  stat- 
ute, which  is  practically  to  restore  the  per- 
fect equity  between  the  parties  which  had 
been  disturbed  by  the  city's  attack  on  the 
contract  made  by  the  legislature  for  the 
parties  in  the  act  of  1884,  and  by  the  Judg- 
ment of  this  court,  rendered  in  that  case. 
Theactdoesnotpurportto  amend  or  mod- 
ify the  charter  of  the  water-works  com- 
pany, or  to  provide  for  or  confer  any  ad- 
vantage In  the  favor  of  the  company.  The 
latter'spowerto  enterlnto  a  contract  with 
the  city  of  New  Orleans,  or  any  other  per- 
son, for  water  supply.  Is  derived  from  its 
charter,  and  It  did  not  need  any  enabling 
legislation  to  that  end.  Butitwas  consid- 
ered that  the  city  was  in  need  of  legislative 
permissionor  authority  to  mend  the  breach 
which  she  had  made,  or  procured  to  be 
made,  in  the  original  contract.  Hence  the 
authority  is  therein  given.  But  the  man- 
date was  not  compulsory;  it  was  simply 
optional  and  permisBlve.  Under  its  au- 
thority the  city  was  at  full  liberty  to  re- 
turn to  the  original  contract,  by  ceasing  to 
exact  municipal  taxes  from  thecompany,  or 
to  do  what  is  suggested  by  plaintiffs  them- 
selves, who  say :  "All  that  thecity  had  todo 
v.78o.no.2— 2 


to  make  the  equity  perfect  was  to  pass  an 
ordinance  directing  the  treasurer  annually 
to  receive  the  water  bill  of  the  water-works 
in  payment  of  its  tax-bill."  And  she  was 
also  given  the  option.  In  case  she  chose  to 
enforce  payment  of  her  taxes,  to  obtain  her 
water  supply  by  paying  therefor  In  anoth- 
er mode.  In  passing  ordinance  No.  909  the 
city  elected  to  adopt  the  last-mentioned 
option,  and  the  contract  which  she  now 
seeks  to  rescind  was  the  result. 

The  foregoing  analysis  of  the  object  and 
provisions  of  act  No.  56  is  of  Itself  an  an- 
swer to  all  the  objections  urged  against  it 
on  constitutional  grounds.  As  it  is  shown 
to  embrace  but  one  subject.  It  does  not 
violate  article  29  of  the  constitution,  as 
charged  by  plaintiffs.  As  it  gives  an  op> 
tlon  to  the  city  of  New  Orleans  to  abide  by 
the  original  contract  for  its  water  supply, 
or  otherwise  to  provide  for  the  payment 
thereof.  It  is  not  in  conflict  with  article  45, 
which  forbids  the  general  assembly  "to 
authorize  any  parish  or  municipal  author- 
ity to  grant  any  extra  compensation,  fee, 
or  allowance  to  a  public  ofiicer,  agent,  serv- 
ant, orcontractor. "  Nor  does  it  violate  par- 
agraph 18  of  article  46,  which  prohibits  the 
general  assembly  from  passing  any  local 
or  special  law  "creating  corporations,  or 
amending,  renewing,  extending,  or  ex- 
plaining the  charter  thereof. "  As  already 
shown,  the  statute  does  not  purport  in  the 
least  to  amend,  renew,  or  explain  the  char- 
ter of  the  water-works  company.  Its  only 
reference  to  the  charter  is  to  authorize,  or 
almost  to  Invite,  the  city  to  abide  by  the 
terms  of  its  contract  as  therein  stipulated. 
It  must  be  considered  as  a  local  or  special 
law  concerning  a  corporation;  but,  as  New 
Orleans  is  that  corporation,  the  prohibi- 
tion does  not  apply  under  the  terms  of  the 
proviso  contained  in  the  paragraph,  which 
says:  "Provided,  this  shall  not  ap- 
ply to  the  corporation  of  the  city  of  New 
Orleans,  •  *  •, "  The  only  amendment 
ever  made  to  the  charter  of  the  defendant 
company  as  such  resulted  from  the  judg- 
ment of  this  court,  In  so  far  as  it  modified 
the  provisions  of  act  No.  83  of  1877,  §  11, 
which  was  the  contract  regulating  the 
water  supply  to  the  city.  In  passing  act 
No.  56  of  1884  the  legislature  dealt  with  the 
charter  as  It  found  it  then,  altered  from  Its 
original  form,  and  its  avowed  object  was 
to  authorize  the  city,  at  its  option,  to  do 
such  acts  as  were  necessary  to  restore  the 
status  quo  of  the  parties,  disturbed  as 
above  setforth.  The  interpretation  placed 
on  the  statute  by  the  parties  to  the  con- 
tract which  it  authorizes  is  not  the  cri- 
terion of  Its  constitutionality.  Totesttho 
constitutionality  of  a  law  by  the  mode  In 
which  the  act  is  executed  is  surely  a  novel 
canon  of  construction,  which  courts  will 
be  slow  to  adopt. 

As  the  statute  does  not  propose  to  re- 
lease the  defendant  company  "from  any  In- 
debtedn^s,  liability,  or  obligation  •  •  • 
to  this  state,  or  to  any  parish  or  municipal 
corporation  therein,"  it  is  not  amenable 
to  the  charge  of  being  violative  of  article 
57  of  the  Constitution.  It,  on  the  contrary, 
seeks  to  enforce  the  obligation  of  the  com- 
pany to  supply  the  city  with  water,  either 
for  exemption  from  taxation,  or  for  ade- 
quate compensation  otherwise   provided 
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for.  It  la  finally  charged  that  the  statute 
is  violative  of  article  234,  which  reads: 
"The  general  assembly  shall  not  remit  the 
forfeiture  of  the  charter  of  any  corporation 
now  existing,  nor  renew,  alter,  or  amend 
tlie  same,  nor  pass  any  general  or  special 
law  for  the  benefit  of  such  corporation,  ex- 
cept npon  the  condition  that  such  corpora- 
tion shall  thereafter  hold  Its  charter  sub- 
ject to  the  provisions  of  this  constitution. " 
As  the  statute  contains  no  reference  to  the 
charter  of  the  water- works  company, 
coupled  with  the  purpose  of  renewing,  al- 
tering, or  amending  the  same,  it  is  very 
clear  that  the  company  Is  not  in  a  condi- 
tion to  be  affected  by  any  of  the  terms  of 
the  article. 

I  therefore  conclude  that  the  statute  un- 
der discussion  is  constitutional,  just,  and 
proper,  and  that  under  its  provisions  the 
city  bad  ample  authority  to  enter  Into  a 
contract  with  the  defendant  company  for 
its  water  supply.  Having  reached  that 
conclusion,  the  court  Is  powerless  to  con- 
trol the  city  as  to  the  details  of  the  con- 
tract. This  proposition  is  fully  sustained 
by  the  reasons  and  the  authorities  con- 
tained in  the  opinion  prepared  by  Mr.  Jus- 
tice McEneby.  The  price  for  water  supply 
ag^reed  upon  may  be  excessive,  but  thecon- 
tract  is  not  attaclced  as  fraudulent  or  in- 
spired by  corrupt  motives,  and  it  is  not  in 
fairness  amenable  to  the  charge  of  being  a 
donation,  or  to  the  charge  of  being  over 
f  2,000,000  for  water  for  43  years  in  excess 
of  what  it  should  reasonably  hare  been. 
It  is  in  proof  that  the  average  amount  of 
taxes  paid  annually  to  the  city  by  the 
company  is  $21,000,  and  that  she  receives 
an  annual  average  as  dividends  for  her 
stock  in  the  company  of  about  f  14,000,  foot- 
ing up  her  receipts  from  that  source  at 
$35,000  annually.  Deducting  that  sum  from 
the  cost  of  water  under  the  contract, 
($68,840,)  it  appears  that  the  disbursements 
of  the  city  for  her  water  supply  would  be 
$33,840  each  year,  a  sum  much  less  than 
the  value  of  a  year's  water  supply,  as 
found  by  the  district  judge  in  the  suit  of  86 
La.  Ann.  it  also  appears  that  under  the 
present  contract  the  water  supply  of  the 
city  would  cost,  annually,  more  than  $50,- 
000  less  than  it  is  shown  by  the  record  to 
have  cost  her  when  she  owned  and  oper- 
ated the  works  herself.  The  contract  is 
tiierefore  not  fraudulent  or  outrageously 
onerous  and  unreasonable,  so  as  to  war- 
rant judicial  Interference withits continued 
existence  or  execution.  I  therefore  concur 
in  the  deciee  herein  made  and  to  be  ren- 
dered. 

Bermudez,  C.  J.,  (dissentlDg.)  Thlssult 
is  brought  by  citizens  and  tax-payers  for 
the  avowed  purpose  of  preventing  an  in- 
crease of  the  burden  of  taxation,  by  an  un- 
authorized and  Illegal  disbursement  of  a 
fabulous  sum  of  money,  by  the  city  of  New 
Orleans,  in  favor  of  the  wnter-wOrks  com- 
pany. They  claim  that  in  a  controversy 
between  those  two  corporations  in  which 
each  had  a  demand  against  the  other,  the 
city  claiming  taxes  from  the  company  and 
the  company  claiming  the  value  of  water 
supplied  to  the  f-ity,  for  the  year  1881,  this 
court  int«rpreted  the  contract  between 
them  under  act  No.  33  of  1877.  and  declared 


that  the  company  had  no  right  to  recover 
from  the  city,  in  any  year, any  sum  for  the 
water  supply  which  it  was  bound  to  fur- 
nish greater  than  the  amount  of  city  taxes 
for  that  year;  and  they  complain  that  in 
derogation  of  the  judgment  thus  rendered 
an  act  No .  56  of  1884  was  passed  by  the  legis- 
lature, under  which  a  contract  was  entered 
into  by  the  city  of  New  Orleans  and  the 
water-works  company,  the  effect  of  which 
would  be  to  have  the  city  of  New  Orleans 
to  pay  to  the  company,  as  the  value  of  the 
water  furnished,  an  enormous  amount 
over  and  above  that  which,  under  the  leg- 
islative contract  of  1887,  as  interpreted  by 
this  coart,lt  wunldhave  otherwise  to  pay. 
They  chai^  that  the  act  of  the  legislature 
is  unconstitutional,  and  that  the  contract 
under  it  is  illegal  and  void,  and  that,  in 
the  absence  of  t-uch  act,  the  city  would  be 
powerless  to  enter  into  such  an  agreement. 

The  defense  set  up  naturally  is  the  con- 
stitutionality of  the  act  and  the  validity 
of  the  contract  under  it  or  without  it. 
The  city  of  New  Orleans  is  a  party  to  these 
proceedings.  There  is  no  plea  of  reaJudU 
rata,  filed  to  operate  as  such  In  this  suit. 
The  plaintiffs  and  the  city  claim  simply 
that  the  judgment  in  question  could  not 
be  annulled  and  abandoned  and  disr^ard- 
ed  so  as  to  justify  theact  and  contract  at- 
tacked. In  the  suit  mentioned  the  city 
claimed  taxes  as  due  for  the  year  1881. 
The  defense  was  that  under  the  terms  of 
its  charter,  in  consideration  of  its  supply- 
ing the  city  with  water,  all  the  property 
of  the  company  which  would  otherwise  be 
liable  to  taxation  had  been  exempted  form- 
ally from  municipal  taxation,  the  condi- 
tion having  been  fulfilled ;  but  that,  if  the 
exemption  was  unconstitutional,  the  con- 
tract was  broken,  lacked  consideration, 
and  became  null,  and  that,  if  the  city  has 
the  right  to  demaud  her  taxes,  the  com- 
pany is  entitled  to  exact  payment  of  the 
value  of  the  water  it  (umished  to  the  City, 
After  a  consideration  of  the  facts  and  of 
the  law  having  a  bearing  on  the  contro- 
versy, the  court,  in  a  main  and  unanimous 
opinion  which  remained  undisturbed,  not- 
withstanding an  application  for  a  rehear- 
ing, reached  a  conclusion  for  the  reasons 
assigned  that  the  city  could  recover  her 
taxes  and  the  company  the  value  of  the 
water  supplied,  provided  it  did  sot  exceed 
the  amount  of  the  taxes. 

It  Is  not  essential  for  the  purpose  of  the 
present  controversy  to  consider  the  lan- 
guage used  in  both  opinions,  as,  whatever 
it  be,  it  is  binding  on  the  parties  only  so 
far  as  it  may  conduce  to  the  justification 
of  the  judgrment  rendered,  and  is  not  abso- 
lutely exclusive  of  other  determining  mo- 
tives tending  in  the  same  direction.  A  re- 
view of  the  whole  matter  irresistibly  im- 
presses the  mind  that  the  judgment  ren- 
dered is  made  to  rest  on  the  consideration, 
plausible,  just,  honest,  and  proper,  tha.t, 
in  the  legislative  intent,  the  price  or  value 
of  the  water  furnished  was  to  fluctuate  ttc- 
cording  to  circumstances,  but  so  as  never 
to  exceed  the  amount  of  the  taxes  which 
might  become  due  on  the  property  of  the 
company  for  any  snbsequmt  year  what- 
ever. That  judgment  settled  forever  the 
question  of  the  respective  liability  of  both 
corporations,— the  one  for  the  water  sup- 
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plied,  the  other  for  the  taxes  demandable. 
Its  effect,  He  Is  that  of  all  Judgments,  was 
to  close  the  door,  for  all  time,  to  those  lit- 
igants on  the  subject  of  such  reciprocal  lia- 
bility the  one  to  the  other.  The  moment 
that  jodgmentwas  rendered  it  became  the 
property  of  each  party,  who  then  acquired 
the  right  of  usiag  it  as  an  effectual  shield 
for  protection  against  any  demand  for 
more  than  it  allowed  to  each  party.  It 
was  not  a  judgment  intended  merely  to 
settle  the  question  of  amounts  due  for  1881 
for  taxes  and  water  supply,  but  one  de- 
signed to  establish  firmly  for  the  future, 
during  the  term  of  the  existence  of  the  com- 
pany, that  in  no  case  would  it  ever  claim 
from  the  city  for  water  snpoly  any  amount 
tai excess  of  thatwhich  thecity  would  have 
the  right  to  demand  for  taxes  due  her. 
The  title  of  ownenihip  which  rested  to  that 
iodgment  In  the  two  corporations  was  one 
which  could  not  be  divested,  unless  by  a 
mutual  legal  consent;  but,  as  such  con- 
sent was  a  legal  Impossibility,  it  follows 
that  the  judgment  which  was  thus  ren- 
dered has  never  ceased  to  have  its  binding 
force  and  effect,  and  that  it  is  fatally  de- 
stmctive  of  both  the  act  of  1884  and  of  the 
contract  nnder  it. 

It  iaarecognised  princlplethat,  although 
parties  may  renonnce  the  benefit  of  the  au- 
thority of  the  thing  adjudged,  the  courts 
have  the  prerogative  when  such  renuncia- 
tion has  taken  place,  and,  after  ascertain- 
ing that  the  judgment  abandoned  would 
be  conciusi  ve  of  the  new  litigation  before 
them,  to  refuse  to  try  the  issue  de  novo. 
Interest  reipubllcm  ut  sit  Onis  Utium.  It  is 
perfectly  true  that  the  city  of  New  Orleans 
is  a  state  functionary,  created  by  the  sov- 
ereign, vested  with  necessary  inherent  and 
other  expressly  delegated  rights,  powers, 
and  faculties,  but  it  does  not  follow  that, 
on  that  account,  the  sovereign  can  divest 
her  of  her  property,  appropriate  it  to  its 
own  use,  or  give  it  away,  or  Impair  the 
obligations  of  her  contracts  in  her  favor. 
From  that  stand-point  the  legrislature  was 
Incompetent  to  deprive  the  city  of  her 
right  of  ownership  to  the  judgment  ren- 
dered In  her  favor,  whereby  she  was  to  be 
relieved  from  all  amount  exceeding  the 
taxes  due  her  by  the  water-worlts  com- 
pany, and  which  she  might  have  had  to 
pay  had  not  the  judgment  expounding 
the  contract  been  rendered.  Surely,  if  the 
city  could  not,  with  legislative  sanction, 
enter  validly  into  the  contract  assailed,  it 
was  ultra,  vires  for  her  to  do  so  propria 
motu,  under  the  circumstances  of  this  case, 
for  the  plain  reason  that  she  was  thereby 
abdicating  arbitrarily  advantageous  privl- 
l^ee  and  rights  belonging  to  the  public, 
over  which  she  had  no  control,  replacing 
them  by  clearly  ruinous  and  crushing  obli- 
gations. 

Those  considerations  suffice,  in  my  opin- 
ion, to  affirm  the  finding  of  tbelowercourt 
refusing  to  apply  or  enforce  the  act  at- 
tacked, and  avoiding  the  contract  leveled 
against. 

Fennbb,  J.,  {dissenting.)  This  is  a  suit 
by  tax-payers  to  procure  the  judicial  an- 
nulment of  a  contract  passed  between  the 
anthprities  of  the  city  of  New  Orleans  and 
the  New  Orleans  Water-Works  Company, 


by  which  the  city  was  obligated  to  pay 
f«8,340  per  annum  for  her  water  supply  for 
public  purposes  during  the  period  of  48 
years  from  the  date  of  the  contract.  The 
grounds  of  nullity  alleged  are  that  the 
contract  was  fraudulent  ultra,  vires  and 
null,  as  involving  a  practical  donation  la 
disguise  to  the  company  by  payment  to  it 
of  $68,340  per  annum  for  a  water  supply 
which,  under  Its  charter  contract,  the  com- 
pany was  legally  bound  to  furnish  for  a 
sum  not  exceeding  the  annual  taxes  levied 
on  it  by  the  city.  When  this  suit  was 
brought,  the  city,  being  then  represented 
by  the  same  authorities  which  passed  the 
contract,  joined  the  defendants;  but,  the 
personnel  of  the  city  administration  hav- 
ing subsequently  changed,  the  city  now 
joins  the  plaintiffs  in  invoicing  a  nullity  of 
the  contract.  The  New  Orleans  Water* 
Works  Company  was  incorporated  by  an 
act  of  the  general  assembly  of  the  state. 
No.  83  of  1877,  amended  before  acceptance 
by  act  43  of  1878.  The  charter  conferred 
upon  the  corporation  extensive  privileges, 
including  the  exclndve  privll^ce,  or  mo- 
nopoly, of  supplying  thecity  of  New  Orleans 
and  its  inhabitants  with  water,  by  means 
of  pipes  and  conduits,  for  the  term  of  60 
years  from  the  passage  of  the  act. 

The  eleventh  section  of  the  charter  (as 
amended)  Is  as  follows:  "That  the  city  of 
New  Orleans  shall  be  allowed  to  use  water 
from  the  pipes  and  plugs  of  said  company 
now  laid,  or  hereafter  to  be  lald.freeot  any 
charge,  for  the  extinguishment  of  fires, 
cleansing  of  the  streets,  and  for  the  use  of 
all  public  bnlidings,  public  markets,  and 
charitable  institutions ;  and  that  the  said 
company  eh  ill  place,  free  of  any  charge 
whatever,  two  hydrants,  of  the  most  im- 
proved construction,  in  front  of  each 
square,  where  a  main  pipe  shall  be  laid,  at 
a  suitable  distance  from  each  other,  from 
which  a  sufficient  quantity  of  water  may  be 
conveniently  drawn  for  the  extinguish- 
ment of  fires,  tor  watering  the  streets  and 
cleansing  the  gutters,  and  for  any  other 
public  purpose ;  that  on  the  squares  which 
do  not  front  on  theriverthehydrantsshall 
be  placed  on  opposite  sides  of  the  streets, 
at  an  equal  distance  from  each  other  and 
the  comers.  It  shall  be  the  duty  of  the 
said  company,  whenever  main  pipes  shadl 
be  laid,  to  supply  water  for  all  the  parpos- 
es  herein  mentioned  at  all  times  during  the 
conitouanceof  this  charter;  and  in  consid- 
eration thereof  the  franchises  and  property 
of  said  New  Orleans  Water-Works  Compa- 
ny, used  in  accordance  with  this  act,  shall 
be  exempt  from  taxation,  municipal  and 
parochial."  The  act  was  duly  accepted 
by  the  city  and  by  the  water-works  com- 
pany, and  wasexecu'ted  withoutcomplaint 
or  question  for  several  years.  Under  the 
state  constitution  of  1868.  In  force  at  the 
date  of  the  charter,  it  was  repeatedly  held 
by  this  court  that  the  legislative  depart- 
ment could  not  validly  exempt  any  prop- 
erty from  taxation,  either  by  commutation 
or  in  any  other  manner,  unless  the  proper- 
ty was  "  actually  used  for  church,  school, 
or  charitable  purposes."  City  of  New  Or- 
leans V.  Insurance  Co.,  28  La.  Ann.  756; 
Manufacturing  Co.  v.  City  of  New  Orleans, 
31  La.  Ann.  440;  City  of  New  Orleans  v. 
Louisiana  Sav.  Bank,  Id.  S'H;  City  of  New 
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Orleans  T.  Bank  of  Lafayette,  27  La.  Ann; 
876;  City  of  New  Orleans  t.  People's  Bank, 
Id.  646;  City  of  New  Orleans  v.  Metropoli- 
tan, etc..  Bank,  Id.  648:  City  of  New  Or- 
leans v.Railroad  Co.,  28  La.  Ann.498;  City 
of  New  Orleans  v.  Association,  Id.  612; 
City  of  New  Orleans  V,  Asylum,  31  La.  Ann. 
292:  City  of  New  Orleans  v.  Louisiana  Sav. 
Bank,  Id.  637;  State  v.  Southern  Bank,  Id. 
519.  Availing  themselves  of  these  adjudi- 
cations, the  city  authorities  then  in  power 
undertook  in  1881  to  levy  taxes  on  the  prop- 
erty of  the  water-works  company,  and 
brought  suit  to  collect  said  taxes,  amount- 
ing to  the  sum  of  $11,484.87.  In  thatsuit  the 
water-works  answered,  pleading  the  stai> 
utory  exemption  as  a  bar  to  the  city's  ac- 
tion; averring  that  theexemption  was  the 
sole  consideration  of  its  obligation  to  fur- 
nish free  water  to  the  city ;  and  that,  If  the 
exemption  was  denied,  it  was  entitled  to 
recover  from  the  city  the  value  of  the  wa- 
ter supplied  during  the  year,  vis.,  the  sum 
of  $40,000,  for  which  it  prayed  judgment 
in  reconvention.  In  the  court  of  first  in- 
stance there  was  judgment  in  favor  of  the 
city  tor  the  tax,  and  in  favor  of  the  water- 
works company  for  the  whole  amount  of 
its  reconventional  demand.  The  case  was 
then  appealed  to  this  court,  and  our  decis- 
ion therein  is  reported  in  36  La.  Ann.  432. 

There  was  and  could  be  no  doubt  as  to 
the  nullity  of  the  legislative  exemption 
from  taxation.  As  to  that  even  the  dis- 
senting judge  declared  that  there  could  be 
"but  one  opinion.'?  It  had,  indeed,  been 
placed  beyond  controversy  under  the  doc- 
trine of  stRre  decisis.  The  fight  was  on 
the  question  of  theeHect  of  that  nullity  up- 
on  the  obligation  of  the  defendant  to  fur- 
nish free  water.  To  place  beyond  dispute 
the  nature  of  the  question  involved,  and 
the  sharpness'and  clearness  with  which  it 
was  presented,  it  is  well  to  quote  from  the 
opinions  in  the  case.  In  the  leading  opin- 
ion it  is  said :  "The  position  of  defendant 
•  •  •  is  that  the  exemption  from  taxa- 
tion was  the  sole  consideration  of  the  de- 
fendant's obligation  to  furnish  the  city 
with  free  water,  and  that,  when  the  city 
elected  to  claim  its  taxes,  it  released  the  de- 
fendant from  its  entire  obligation  to  fur- 
nish free  water,  and  became  bound  to  pay 
for  all  the  water  used, even  though  exceed- 
ing, as  it  does,  threefold  the  taxes."  An- 
other opinion  was  rendered  on  an  applica- 
tion for  a  rehearing,  (page  436,)  in  which 
it  was  said:  "The  argument  •••  re- 
solves itself  into  a  single  proposition,  /.  e., 
that  the  eleventh  section  of  the  act  dis- 
tinctly and  In  terms  declares  the  water  sup- 
ply to  be  the  consideration  of  the  exemp- 
tion from  taxation,  which  declaration  the 
court  can  neitherenlai'ge,  restrict,  noroth- 
erwise  alter,  and  the  inevitable  conse- 
quence is  that,  the  exemption  having  be- 
come inoperative, therecan  no  longer  be  a 
free  water  supply  of  any  quantity  what- 
ever." This  was  the  proposition  discussed 
and  overruled.  On  the  application  for  re- 
hearing a  dissenting  opinion  was  read,  in 
which  It  was  said :  "  There  is  and  can  be 
but  one  opinion  as  to  the  nullity  of  the  ex- 
emption from  taxation  »  •  »;  but  the 
very  reasoning  which  leads  to  that  con- 
clusion should.  In  my  opinion,  carry  with 
It  a  declaration  of  the  complete  nullity  of 


the  contract  of  which  the  tax  exemption 
was  one  of  the  considerations,  unless  it  can 
be  made  to  appear  that  the  act  provides 
for  or  contemplates  other  and  distinct  con- 
siderations for  the  stipulated  free  supply 
of  water."  The  learned  judge,  tifterfurther 
discussion,  says:  "The  eleventh  section 
must  have  been  intended  to,  and  it  does 
beyond  a  doubt,  create  a  complete  and  in- 
dependent contract  between  the  city  and 
thecompany.  Thecontract  asthnsshaped 
and  created  has  refprence  to  no  other  por- 
tion of  the  act,  which  is  complete  as  an  act 
without  the  contract  contained  In  the  sec- 
tion,— as  complete  as  the  contract  it«eU 
stands  without  any  reference  to  any  or  to 
alloftheother  provisions  of  the  act.  Hence 
follows,  in  my  opinion,  the  irresistible  con- 
clusion that,  the  consideration  furnished 
by  one  of  the  contracting  parties  having 
utterly  failed,  the  entire  conti'act  must 
fall."  These  quotations  suffice  to  show 
the  question  directly  involved  in  that  case, 
that  itwas  a  necessary  and  the  main  ques- 
tion, and  itwas  a  question  propounded  by 
the  water-works  company  itself  as  the  ba- 
sis of  its  reconventional  demand. 

Having  thus  exhibited  the  rem  deciden- 
dum,  let  us  next  inquire  what  were  the  rea 
decisa.  Abstaining  from  further  quota- 
tions, a  reference  to  the  decisions  them- 
selves will  show  beyond  doubt  that  the 
court  held  and  decided  as  follows :  First, 
that  the  exemption  of  the  water-works 
from  taxation  was  unconstitutional ;  sec- 
ond, that  this  exemption  was  not  the  sole 
consideration  of  the  obligation  to  furnish 
free  water,  but  that  additional  considera- 
tion existed  In  all  valuable  privileges  con- 
ferred by  the  act;  third, that  the  failure  of 
the  stipulated  exemption  from  taxation 
was  therefore  only  a  partial  failure  of  the 
conslderatlonforthe  water  supply ;  tonrtb, 
that  the  extent  of  the  failure  of  the  consid- 
eration was  exactly  the  amount  of  the 
taxes  levied  by  thedty;  fl/t/i,that  the  city 
would  not  beheld  to  pay  a  greater  amount 
for  her  water  supply  for  the  year  than  the 
amount  of  the  taxes  collected  from  the  wa- 
ter-works in  that  year;  sixth,  (on  rehear- 
ing:,) that  all  the  privileges  granted  by  the 
charter,  including  the  exemption  from  tax- 
ation, being  considerations  on  one  side 
for  the  free  water  supply  on  the  other,  and 
only  a  part  of  one  consideration  being 
withdrawn,  equity  required  that  only  an 
exact  equivalent  should  be  withdrawn  on 
the  other.  Hence,  while  giving  the  city 
judgment  for  her  taxes,  we  at  the  same 
time  gave  judgment  in  favor  of  the  com- 
pany against  the  city  for  precisely  the  same 
amount  in  paymentfor  water, saying:  "It 
would  be  perfect  equity  that  the  one  Judg- 
ment should  compensate  the  other;  bat 
tlie  law  interposes  and  declares  the  taxes 
not  compensable." 

Every  proposition  above  stated  was  nec- 
essarily involved  in  the  Issues  between  the 
parties,  and  the  decision  thereof  could  not 
have  been  reached  without  considering  and 
determining  them.  A  construction  of  this 
decision  which  confines  attention  to  the 
particular  claim  and  counter-claim  then  in- 
volved, ignores  the  construction  of  the  con- 
tract then  authoritatively  made,  is  narrow 
and  unwarranted,  and  under  the  plain 
terms  of  the  decisions  it  is  extraordfiiary 


Digitized  by 


Google 


La.) 


CONERY  V.  NEW  OELEANS  WATEB-W0BK8  <X). 


21 


that  anyone  Bbould  claim  that  it  annulled 
and  wiped  out  the  entire  Bection  11,  which 
was  the  very  thing  claimed  by  the  cum* 
pany,  and  expressly  denied  by  the  court. 
It  ia  Impossible  to  formulate  any  expres- 
sion of  the  doctrine  of  estoppel  by  res  ad- 
Jadicata,  sustained  by  any  Judicial  or  doc- 
trinal authority,  which  would  not  forever 
bar  the  city  of  New  Orleans,  the  New  Or- 
leans Water-Works  Company,  and  their 
privies,  fromquestloningtheconcluslveness 
of  this  decision,  and  from  ever  again  agi- 
tating the  questions  therein  decided.  All 
Bystems  ot  law  and  all  j  udges  and  Jurists  are 
unanimous  in  the  firm  maintenance  ot  this 
estoppel  as  essential  to  any  reasonable  or 
consistent  administration  of  Justice.  It  was 
formulated  in  the  digest  of  Justinian,  where 
It  is  written,  "Res  adUudicata  pro  reritate 
accipltur."  and,  again,  "Exceptionem  ret 
JudJcatseobstarequotleseademqutBstio  In- 
ter easdem  personaa  rerocatur."  It  was 
Imbedded  in  the  common  law  of  England 
and  has  been  sacredly  respected  by  this 
court,  as  well  as  by  the  supreme  courts  of 
the  United  States  and  of  the  other  states. 
The  estoppel  olres  Judicata  operates  in  two 
ways :  First.  If  the  second  suit  is  based  on 
the  same  cause  of  action,  is  between  the 
same  parties,  and  is  for  the  same  object  or 
thing,  then  the  first  Judgment  is  a  conclu- 
sive bar  to  the  whole  suit.  Second.  But, 
-where  the  res  or  thing  claimed  is  different, 
the  cause  of  action  and  parties  being  the 
same,  the  first  Judgment  is  not  a  bar  to 
the  suit,  but,  none  the  less,  it  operates  as  a 
conclusive  estoppel  as  to  all  questions  of 
law  and  fact  which  were  necessarily  in- 
volved and  determined  in  the  former  con- 
troversy. From  a  mass  of  authorities  sus- 
taining the  latter  principle  the  following 
may  be  referred  to :    Aurora  City  v.  West, 

7  Wall.  96;  Cromwell  v.  County  of  Sac,  94 
U.  S.  85.3;  Doty  v.  Brown,  4  N.  Y.  71;  Ou- 
tram  v.  Morewood,  8  East,  346;  Burt  y. 
Stemburgh,  4  Cow. 559;  Bouchaud  v.Dias, 

8  Denio,  243 ;  Gardner  v.  Buckbee,  3  Cow. 
120;  Lumber  Co.  v.  Buchtel,  101  D.  S.  638; 
Gould  V.  Railroad  Co.,  91  D.  S.  526;  Beloit 
▼.  Morgan,  7  Wall.  623;  Merriam  v.  Whltte- 
more,  5  Gray,  317;  Norton  v.  Huxley,  13 
Gray,  290 ;  Burlen  v.  Shannon,  99  Mass.  203 ; 
Tarns  V.  Lewis,  42  Pa.  St.  402;  Chamber- 
Iain  T.  Gaillard,  26  Ala.  504;  Perkins  v. 
Walker,  19  Vt.  144;  Hayes  v.  Gudykunst, 
11  Pa.  St.  221 ;  Peterson  v.  Lothrop,  34  Pa. 
St.  223;  Jackson  v.  Lodge,  36  Cal.28;  Dan- 
aher  y.  Prentiss,  22  Wis. 311 ;  Barrs v.  Jack- 
son, 1  Young  &  C.  Ch.  585;  CaujoUe  y.  Fer- 
ric, 13  Wall.  469.  The  estoppel  applies, 
whether  the  issue  was  one  of  law  or  fact. 
Bouchaud  v.  Dias,  8  Denio,  243;  Ferrer's 
Case.  6  Coke,  7a;  Aurora  Oty  y.  West,  7 
Wall.  84.  The  rule  of  the  civil  law  is  the 
same.  Thevenin  v.  Dufour.Sirey.Sl,  p. 41; 
Saint  Leonard  v.  Bal,  J.  du  P.  1843,  vol. 
2,  p.  247;  Gleize  v.  Heritlers  Glelze,  J.  du 
P.1859,p.  514;  Cass.lS  fev.l860,(Giudicelll,) 
Sirey,  v.  60,  1,  545;  Cass,  26  aout,  1878, 
(Commune  de  Chaucevigney,)  Sirey,  v.  74, 
1.  294.  After  discussing  all  the  aathorities, 
the  compilers  of  Smith's  Leading  Cases  an- 
nounce the  rule  as  follows:  "It  results 
from  the  authorities  that  an  adjudication 
by  a  competent  tribunal  is  conclusive,  not 
only  in  the  proceedings  in  which  it  is  pro- 
nounced, but  in  every  other,  where  the  right 


or  title  is  the  same,  although  the  cause  of 
action  (meaning,  of  course,  the  res)  is  dif- 
ferent." Duchess  of  Kingston's  Case,  3 
Smith,  Lead.  Cas.  943.  Lord  Kenyon  laid 
down  the  rales  aa  follows:  "If  an  action 
be  brought,  and  the  merits  of  a  ques- 
tion be  discussed  between  the  parties,  and 
a  final  Judgment  obtained  by  either,  the 
parties  are  concluded,  and  cannot  canvass 
the  same  question  again  in  an  other  ac- 
tion, although,  perhaps, some  objection  or 
argument  might  have  been  urged  upon  the 
first  trial,  which  would  have  led  to  a  differ- 
ent Judgment."  Greathead  v.  Bromley.  7 
Term  R.  456.  Mr.  Bigelow  makes  the  fol- 
lowing statement  of  the  rule:  "A  point 
once  adjudicated  by  a  court  of  competent 
Jurisdiction  may  be  relied  on  as  an  estop- 
pel in  any  subsequent  collateral  suit  in  the 
same  or  any  other  court,  when  either  par- 
ty, ortbe  privies  of  either  party,  allege  any- 
thing inconsistent  with  it,  and  this,  too, 
whether  the  subsequent  suit  be  upon  the 
same  or  a  different  cause  of  action."  Bige- 
low, Estop.  45. 

The  foregoing  was  very  recently  quoted 
and  approved  by  this  court.  Adams  t. 
Board,  39  La.  Ann.  693,  2  South.  Rep.  608. 
Mr.  Wells,  in  his  work  on  Res  Adjudicata, 
after  an  exhaustive  discussion  of  authori- 
ties, says :  "  By  the  overwhelming  weight 
of  authority  the  question  resulted  in  the 
rule,  that  while  the  issue  must  be  precise- 
ly the  same,  yet  the  object,  subject,  and 
causes  of  action  do  not  require  to  be  iden- 
tical ;  so  that  if  the  precise  Issue  of  the  for- 
mer suit,  necessary  to  the  determination  of 
the  controversy  therein,  be  again  brought 
between  the  parties  in  the  latter  action, 
even  though  collaterally,  yet  relevantly 
and  materially,  the  former  decision  must 
conclude  the  matter  from  further  dispute." 
Wells,  Res.  Adj.  §  304.  The  supreme  court 
of  the  United  States  sustains  the  same  doc- 
trine, saying :  "  The  parties  were  identical, 
and  the  title  involved  was  the  same. 
*  •  •  The  court  had  full  Jurisdiction 
oyer  the  parties  and  the  subject.  Under 
such  circumstances  a  judgement  is  conclu- 
sive, not  only  as  to  the  res  of  that  case, 
but  as  to  all  further  litigation  between  the 
same  pai^es  touching  the  same  subject- 
matter,  though  the  res  itself  may  be  differ- 
ent." Beloit  Y.  Morgan,  7  Wall.  622.  We 
upheld  the  same  doctrine  very  emphatical- 
ly in  Heromany.  Institute, 34  La.  Ann.  815, 
saying:  "The  estoppel  extends  to  every 
material  obligation  or  statement,  which, 
having  been  made  on  one  side  and  denied 
on  the  other,  weis  at  issue  in  the  cause  and 
was  determined  therein. "  Further  quota- 
tions from  authorities  are  needless,  and 
those  made  were  perhaps  superfluous. 
They  place  it  beyond  dispute  that  the  de- 
cision in  the  36  La.  Ann.  case  forever  con- 
cluded and  estopped  the  parties  thereto 
from  again  agitating  the  question  therein 
determined  in  any  subsequent  action.  In 
any  subsequent  suit  by  the  city  for  the 
taxes  of  succeeding  years  the  water- works 
would  have  been  estopped  to  set  up  the  ex- 
emption of  its  charter.  In  any  subsequent 
suit  by  the  water-works  company  for  the 
value  of  water  furnished,  it  would  have  been 
estopped  from  claiming  more  than  the 
amount  of  the  taxes  levied  during  the  year 
in  which  the  water  was  supplied,  and  the 
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city  would  have  been  equally  estopped  to 
deny  thatshe  owed  the  valueto  the  amouut 
of  Buch  taxes.  Thustba  legal  status  ol  the 
rights  and  obligations  of  the  parties  under 
the  legislative  contract  embodied  In  the 
charter  of  the  water-  works  company  was 
definitely  and  Irrevocably  fixed.  The  city 
was  irrefragably  entitled  to  receive  annual- 
ly the  supply  of  water  stipulated  in  the 
act,  and  it  was  bound  to  pay  therefor  pre- 
cisely the  amount  of  taxes  levied  by  it  on 
the  property  of  the  company  during  the 
same  year;  and  not  a  cent  more  could  be 
claimed  by  the  company. 

A  great  part  of  the  majority  opinions  Is 
taken  up  with  arguments  to  show  that 
the  plea  of  resJadlcHtaioeB  not  operate  as 
a  bar  to  the  present  suit.  I  do  not  under- 
stand any  one  to  contend  that  it  so  oper- 
ates. The  principle  of  rea  Judicata  is  in- 
voked, not  as  a  plea  in  bar  in  the  present 
ftction,  but  as  showing  that  the  decision  in 
98  La.  Ann.  would  ha  veoperated  as  res yud/- 
CHta  in  any  subsequent  suit  betwi«n  the 
parties  touching  the  water  supply  and 
taxes  for  any  subsequent  year,  arising  un- 
derthe  eleventh  section  of  defendant's  char- 
ter, and  that  it  therefore  settled  Irrevoca- 
bly the  rights  and  obligations  of  the  par- 
ties under  the  charter.  This  I  understand 
to  be  conceded,  at  least  in  the  opinion  of 
Mr.  Justice  Pochr;  and,  this  being  so,  the 
quaitiou  is  whether  the  radical  change  in 
those  rights  and  obligations  operated  by 
the  contract  assailed  is  valid,  and  within 
the  powers  confided  to  the  ofiicers  of  the 
city  government. 

Let  us  no^  turn  to  the  contract  assailed 
in  the  instant  suit.  In  September,  1884,  a 
contract  was  entered  into  between  the 
mayor  of  the  city  (Eicting  in  virtue  of  an 
ordinance  passed  by  the  city  council)  and 
the  New  Orleans  Water-Works  Company, 
whereby,  as  a  consideration  for  the  water 
supply  therein  stipulated,  the  city  "engages 
and  contracts  to  pay  unto  said  company 
annually  the  sum  of  sixty  dollars  for  each 
and  every  fire-plug,  fire-hydrant,  and  fire- 
well,  of  which  there  are  now  1,139,  and 
which  number  shall  ever  be  the  least  meas- 
ure of  the  annual  sum  to  be  paid  to  said 
company;  and  to  pay  to  said  company  an- 
nually sixty  dollars  for  every  additional 
hydrant,  flre-well,  or  fire-plug  exceeding 
said  1,139,  and  hereafter  attached  to  said 
mains  or  pipes." 

Thus  itappearstbat  the  city  bound  itself 
to  pay  for  its  water  supply  the  least  sum 
of  f68,340  annually  during  the  whole  re- 
maining term  of  the  company's  charter,  or 
for  about  43  years.  It  appears  that  the 
taxes  paid  by  the  company  to  the  city  were 
In  1885,  $20,619.87;  in  18SR,  $22,093.59;  In 
1887,  »20.118.60;  in  1888,  121,405.78.  Onder 
the  charter  of  the  company,  as  Interpreted 
by  this  court,  these  sums  fixed  the  limits 
of  the  city's  liability  for  the  water  supply 
for  the  respective  years  which  the  company 
was  bound  to  furnish  under  its  charter. 
Nothing  indicates  that  the  taxes  will  ever 
be  greater,  unless  It  results  from  the  exten- 
sion of  the  water-works,  caused  by  the 
grrowth  and  expansion  of  the  city,  in  which 
case  the  amount  to  be  paid  by  the  city  for 
the  necessary  additional  plugs  and  hy- 
drants would  correspondingly  increase. 
Thus  we  find  that  while  the  city  was  legal- 


ly entitled  to  have  her  water  supply  under 
the  charter  for  a  price  of  about  $20,000  per 
annum,  this  contract  obliges  her  to  pay  a 
minimum  price  of  f68,340  per  annum  for 
the  water  supply  stipulated  In  this  con- 
tract, being  a  difference  of  m  ore  than  $2,000,- 
000  for  the  whole  term  of  the  contract. 

The  first  question  that  Inevitably  arises 
under  the  foregoing  statement  is,  what  is 
the  difference  between  the  water  supply 
required  by  the  charter  and  that  stipu- 
lated In  the  ordinance  and  contract?  A 
comparison  of  the  terms  of  the  charter 
provisions  with  those  of  theordlnance  and 
contract  shows  conclusively  that  there  Is 
no  substantial  difference  in  the  obligation 
imposed  on  the  company  by  the  respective 
instruments,  certainly  none  that  conld 
serve  as  the  8iight«rt;  support  tor  the 
enormous  excess  of  price.  The  evidence 
shows,  with  equal  conclusiveness,  that  the 
water  actually  supplied  since  the  date  of 
the  contract  has  not  materially  differed,  in 
quantity  or  quality,  from  the  supply  prior 
thereto.  No  serious  attempt  is  made  to 
show  any  adequate  or  even  approximate 
additional  consideration  for  the  Immensely 
increased  price.  Indeed,  the  preamble  of 
the  ordinance  conclusively  shows  that 
none  such  was  contemplated  or  operated 
as  an  inducement  to  the  contract.  The 
preamble  is  as  follows :  "  Whereas,  the 
city  of  New  Orleans  has  been,  and  is,  and 
will  be,  unable  to  allow  the  New  Orleans 
Water  Works  Company  the  fifty  years  ex- 
emption from  taxation,  helLg  the  consid- 
eration for  a  free  supply  of  water  contem- 
plated by  section  11  of  act  No.  88  of  the 
Acts  of  1877,  and  the  courts  havingdecided 
that  the  exemption  from  municipal  taxa- 
tion granted  in  saJd  act  Is  not,  and  shall 
not  be,  enjoyed,  and  therefore,  as  is  also 
decided,  that  the  city  must  pay  for  the 
water  supplied  by  said  company;  and 
whereas,  it  is  best  to  arrange  for  a  fixed 
annual  price  for  said  water  supply,  rather 
than  leave  the  city  liable  to  an  annual  de- 
mand, the  amount  of  which  cannot  be 
known  in  advance,  and  from  which  the 
city  cannot  be  relieved,  but  is  specially  au- 
thorized and  required  to  provide  for  the 
payment  therefor;  and  whereas,  the  said 
New  Orleaxis  Water-Works  Company  Is 
willing  to  accept  terms,  arranging  for  a 
sum  to  be  determined  in  advance  of  each 
year,  and  which  amount  can  be  readily 
and  equitably  fixed,  according  to  a  mode 
adopted  In  other  cities,  by  refereace  to  a 
number  of  fire-hydrants,  flre-plug:s,  or  fire- 
wells,  now  numbering  eleven  hundred  and 
thirty-nine,  (1,189)  in  this  city,— therefore,." 
etc.  In  the  teeth  of  the  decision  of  this 
court,  the  ordinance  rests  exculsively  on 
the  false  recital  that  the  city  was  bound  to 
pay  the  full  value  of  the  water-supply,  re- 
gardless of  the  amount  of  taxes,  and  the 
change  In  the  terms  of  the  prior  contract 
is  declared  to  be  simply  for  the  purpose  of 
establishing  a  better  mode  of  fixing  the 
compensation.  The  pretense  that  this  or- 
dinance was  intended  as  authorizing  a 
new  contract,  fixing  an  honest  additioncd 
price  for  a  fair  additional  consideration, 
has  no  foundation  either  In  its  terms  or  in 
the  evidence  In  this  case.  By  the  effect  of 
this  contract  the  water-works  company 
furnishes  substantially  the  same  supply  of 


Digitized  by 


Google 


Fla.) 


EL  MODELO  CIGAE  MANUF'G  CO.  e.  GATO. 


water  which  it  waB  bonod  to  fomlBb  un-! 
der  the  terms  of  Its  charter.  It  enjoys  a 
perfect  practical  exemption  from  taxation, 
because  the  city  is  bound  to  furnish  it,  In 
advance,  with  the  money  to  paythe  taxes: 
and,  in  addition,  the  company  receives  a 
contribution  of  about  f 2,000,000,  payable 
In  annual  installments  of  over  $40,000  for 
48  years.  If  this  Is  not  a  dissulRed  do- 
nation, what  shall  it  I>e  called,  unless  we 
choose  to  term  it  an  undisguised  dtma- 
tlon?  For,  indeed,  the  garniture  of  con- 
tract in  which  It  is  clothed  is  too  flimsy 
and  transparent  to  serve  as  a  disguise.  It 
is  vain  to  point  to  the  provisions  of  the 
city  charter  authorising  the  city  council  to 
provide  itself  and  its  inhabitants  with 
pure  and  wholesome  water,  and  to  make 
contracts  for  such  purpose.  Mo  one  would 
be  bold  enough  to  contend  that  those 
powers  cover  donations  of  the  money  ex- 
acted from  the  tax-payers.  Equally  vain 
is  it  to  appeal  to  the  discretion  vested  in 
the  political  authorities  of  the  city  to 
lodge  as  to  the  advisability  of  considera- 
tions. A  donation  placed  In  the  form  of  a 
contract  cannot  find  protection  under  any 
degree  of  respect  due  to  sach  pretended  dis- 
cretion. Bat  it  is  said  that  this  contract 
Is  a  compromise  of  the  conflicting  rights 
claimed,  respectively,  by  the  city  and  the 
company.  It  Is  not,  and  It  does  not  pre- 
tend to  be,  a  compromise.  There  were  no 
conflicting  rights.  The  rights  of  the  par- 
ties had  been  finally  settled  by  the  decree 
of  this  court,  which  had  not  even  been  ap- 
pealed from,  and  which  nothing  shows  tiie 
company  intended  or  threatened  to  ap- 
peal from.  The  appeal  taken  since  the  in- 
stitution of  this  suit  is  too  late  to  affect 
the  status  of  the  case.  The  last  appeal  of 
the  company  is  to  act  66  of  the  general  as- 
sembly of  1884,  passed  after  the  decision 
rendered  by  this  court.  The  act  is  ambig- 
uous In  Its  terms,  and  it  is  needless  to  dis- 
cuss its  provisions  and  its  phraseology. 
It  either  authorized  this  contract,  or  it  did 
not.  If  it  did  not,  there  is  an  end  at  its 
pertinency.  If  it  did, itclearly  violates  the 
following  articles  of  the  constitution,  viz., 
articl<>  46,  which  declares:  "The  general 
assembly  shall  have  no  power  to  grant,  or 
to  aothorize  any  parish  or  municipal  au- 
thority to  grant,  any  extra  compensation; 
fee,  or  allowance  to  a  public  ofiQcer,  agent, 
servant,  or  contractor;"  and  article  57, 
which  declares  that  "the  general  assem- 
bly shall  have  no  power  to  release  or  ex- 
tinguish, or  to  aathorize  the  releasing  or 
extinguishing,  in  whole  or  in  part,  the  in- 
debtedness, liability,  or  obllgutiim  of  any 
corporation  or  Individual  to  this  state,  or 
to  any  parish  or  municipal  corporation 
therein." 

The  applicability  of  these  two  articles  is 
too  patent  to  need  comment.  If,  under  its 
charter  as  interpreted  by  this  court,  the 
water-works  company  was  bound  to  fur- 
nish the  water  annually  for  a  compensa- 
tion not  exceeding  the  amountof  its  taxes, 
how  could  the  legislature  authorize  the 
city  to  pay  to  such  contractor  an  extra 
compensation  of  f45,000  per  annum?  And 
If  such  was  the  "liability"  of  the  water- 
works company,  how  could  It  be  released 
and  extinguished  by  substituting  therefor 
a  different  and  vastly  less  onerous  liabil- 


ity? Moreover,  if  the  act  has  this  effect, 
it  is  clearly  an  amendment  of  thecharterof 
the  company,  because  it  changes  the  whole 
effect  and  operation  of  section  11  theerof 
as  Interpreted  by  this  court.  This  is  a  lo- 
cal and  a  special  law,  and  the  constitution 
(article  46)  declares:  "The  general  assem- 
bly shall  not  pass  any  local  or  special  law 
•  •  •  creating  corporations  or  amend- 
ing, renewing,  extending,  or  explaining 
the  charter  thereof."  If  an  act  of  the  leg- 
islature which  has  the  effect  of  changing 
and  radically  diminishing  the  obligations 
imposed  upon  a  corporation  by  its  char- 
ter Is  not  practically  an  amendment  or  al- 
teration of  the  charter,  what  would  be 
Buch  on  amendment?  Finally,  article  284 
of  the  constitution  declares:  "The  gen- 
eral assembly  shall  not  remit  the  forfeiture 
of  the  charter  of  any  corporation  now  ex« 
Isting,  nor  renew,  alter,  or  amend  the  same ; 
nor  pass  any  g:eueral  or  special  law  for  the 
benefit  of  such  corporation,  except  upon 
the  condition  that  such  corporation  shall 
thereafter  hold  its  charter  subject  to  the 
provisions  of  this  constitution."  The  pro- 
visions last  referred  to  are  those  which  aim 
at  monopolies  and  subject  the  rights  of 
corporations  absolutely  to  the  police  pow- 
er of  the  state,  to  be  controlled  thereby 
whenever  deemed  to  Infringe  the  "general 
well-being  of  the  state."  The  water- 
works company  has  never  accepted  this 
act,  but  has  declined  to  accept  it.  It  has 
contrived  to  obtain  a  most  Important  and 
radical  amendment  and  alteration  of  Its 
charter  rights  and  obligations,  without 
subjecting  itself  to  these  provisions  and 
without  Imperiling  its  monopoly.  Hav- 
ing never  had  the  slightest  ground  of  com- 
plaint except  the  loss  of  its  exemption 
from  city  taxation,  it  has  Secured  an  in- 
demnity for  this  loss,  which  converts  it 
Into  an  enormous  gain ,  because  the  city  not 
only  pays  to  it  in  advance  the  money  with 
which  to  pay  its  taxes,  but  adds  an  an- 
nual gift  of  946,000  per  annum  In  addition. 
Exemption  from  taxation  has  no  senti- 
mental value,  no  pretium  at^ttonia  or 
honoris.  It  is  simple  relief  from  theobliga- 
tion  to  pay  a  certain  amount  of  money. 
If  the  city  had  made  j^rovlsion  to  take  the 
water  bill  in  discharge  of  Its  taxes,  or  if  it 
had  appropriated  and  paid  to  the  com- 
pany the  amount  of  the  taxes  with  which 
to  pay  them,  the  charter  right  of  the  com- 
pany would  have  stood  totus,  terres  atque 
rotundus,  without  a  shadow  of  infringe- 
ment. 

I  have  looked  at  this  case  from  every 
point  of  view,  and  confess  my  inability  to 
discover  any  consideration  of  Justice,  eq- 
uity, or  law  to  support  this  extraordinary 
contract.    I  therefore  dissent. 

Rehearing  refused.  Appealed  to  the  •upreme 
court  of  United  States  on  writ  of  error. 


El 


(IS  Bla.  886) 

MODELO  ClOAR  MaNUF'G  Co.  V.  GATO. 


{Supreme  Court  of  Florida.    Jan.  7, 1890.) 

Eqditt— JuBisDiCTiON— Demdrbbb— Tbasb-Maiiks 
— Damaobs. 
1.  A  general  demurrer  to  a  bill  as  for  want  of 
equity,  will  be  overruled  if  there  is  anv  equitable 
ground  of  relief  stated  in  the  bill,  even  if  there  are 
any  nnmber  of  grounds  of  speoiaJl  demttrrec. 
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3.  Every  manufacturer  has  tbe  nnquestlonabla 
right  to  distinguish  the  goods  that  he  manufact- 
ures and  sells  by  a  peculiar  label,  symbol,  or  trade- 
mark, and  no  other  person  has  a  right  to  adopt  his 
\abol  or  trade-mark,  or  one  so  like  his  as  to  lead  the 
public  to  suppose  the  article  to  which  it  is  affixed 
IB  the  manufacturer's. 

8.  A  man  may  acquire  the  right  of  a  trade-mark 
in  his  own  name  or  the  name  of  any  person,  but  be 
cannot  acquire  the  right  of  a  trade-mark  in  the  use 
of  his  own  name  to  the  exclusion  of  the  right  of 
another  person  by  the  same  name,  and  whoseplace 
of  business  is  in  the  same  place. 

4.  When  a  man  manufactures  his  goods  at  a 
particular  place,  he  may  use  the  name  of  that 
place,  in  combination  with  other  words,  as  a  trade- 
mark to  distinguish  the  origin  or  ownership  of  his 
goods,  and  no  other  person  will  be  permitted  to  use 
the  name  of  the  same  place  upon  goods  manufact- 
ured by  him  at  another  and  different  place. 

6.  A  party  whose  trade-mark  has  been  violated 
Is  entitled  to  recover  all  profits  realized  by  the 
wrong-doer  from  sales  of  the  spurious  articles,  and 
also  all  damages  resulting  from  such  violation. 
{Syllabus  by  the  Court.) 

This  case  comes  here  upon  appeal  and 
cross-appeal  from  the  circuit  court  ot  Du- 
▼aJ  county. 

The  bill  was  filed  August  6, 1885,  and  al- 
leges, among  other  things : 

That  the  complainant  engaged  in  and 
commenced  the  manufacture  and  selling  of 
cigars  at  Key  West,  Fla.,  in  1876.  Thatcom- 
plainant  used  exclusively  Havana  tobacco 
at  his  factory,  and  that  he  established 
among  purchasers,  dealers,  etc.,  a  high 
reputation  for  his  cigars,  and  that  his  ci- 
gars still  maintain  said  high  reputation. 
That  the  climate  at  Key  West  is  more  fa- 
vorable to  the  manufacture  of  Havana  ci- 
gars thajQ  points  north  of  that  place. 
That  to  identi^  his  cigars  among  con- 
sumers, etc.,  years  ago  complainant  adopt- 
ed and  used,  and  still  uses  upon  the  boxes  in 
which  his  cigars  are  packed,  certain  marks, 
names,  labels,  and  pictures,  by  which  his 
cigars  became  known  to  the  trade  and 
public.  That  the  quality,  etc.,  of  his  ci- 
gars. In  the  estimation  of  consumers,  etc., 
depend  upon  the  locality  of  manufacture, 
as  well  as  the  quality  ot  tobacco  used  in 
making. 

That  the  complainant  caused  to  be 
stamped  or  branded  on  his  cigar-boxes  the 
words  "  Key  West,"  and  the  words  "  Key 
West"  printed  upon  the  labels,  pictures, 
and  paper,  both  upon  the  inside  and  otit- 
side  of  such  boxes,  and  caused  to  be  stamped 
or  branded  upon  such  boxes,  and  printed 
upon  the  labels,  pictures,  and  paper,  com- 
plainant's name,  "E.  H.  Gato,"  or  "Edu- 
ardo  H.  Gato." 

That  by  reason  of  having  the  words 
"Key  West,"  and  complainant's  name, 
"E.  H.  Gato,"  and  "Eduardo  H.  Gato," 
upon  such  labels,  etc.,  and  upon  said 
boxes,  his  cigars  became  readily  known 
among  dealers,  etc.  That  in  addition  to 
•the  words,  pictures,  etc.,  upon  complain- 
ant's cigar  bo.xes,  complainant,  upon  cer- 
tain brands  of  his  cigars,  in  the  manufact- 
ure of  which  he  has  made  a  specialty,  and  on 
the  labels  and  pictures  thereon,  has  caused 
to  be  branded  and  printed  the  word  "  Bou- 
quet," both  separate  from,  and  in  connec- 
tion with,  the  words  "E.  H.  Gato,"  "Edu- 
ardo H.  Gato,"  and  "Key  West," and  that 
the  cigars  put  up,  etc.,  as  aforesaid,  have 
(or  many  years  and  are  now  known  to 


the  tracer  etc..  as  "Gato's  Bouquet  Cigars 
of  Key  West,"  "Gato's  Key  West  Cigars," 
and  "Cigars  Bouquet  de  E.  H.  Gato,  Key 
West."  That  on  certain  other  cigars  man- 
ufactured by  complainant  he  has  caused  to 
be  branded  and  printed  on  the  labels,  etc., 
ot  the  boxes,  the  words  "La  Estrella," 
both  separate  and  in  connection  with  the 
words  "Key  West,"  "E.  H.  Gato,"  and 
"Eduardo  H.  Gato,"  and  that  this  brand 
ot  cigars  has  become  widely  known  to  the 
market,  etc.,  as  "Gato's  Estrella  Cigars  ot 
Key  West,"  or  as  "Gato's  Key  West  Es- 
trella Cigars,"  and  that  both  the  Bouquet 
and  Estrella  brands  ot  cigars  made  by 
complainant  at  his  said  factory  have  be- 
come favorites  In  the  market  among  buy- 
ers, etc.,  and  are  known  as  cigars  of  very 
superior  quality,  and  that  said  cigars  are 
made  of  the  best  Havana  tobacco,  etc. 

That  complainant  made  use  of  the  dis- 
tinctive words  "  Bouquet,"  "  La  Estrella," 
and  the  words  "Key  West"  and  "E.  H. 
Gato"  and  "Eduardo  H.  Gato,"  upun  the 
boxes  of  his  cigars  and  labels,  etc.,  as 
trade-marks,  and  to  distinguish  his  cigars 
in  the  market,  etc.,  from  cigars  made  and 
put  upon  the  market  by  other  manufactur- 
ers, long  before  the  defendants  made  use 
of  the  said  distinctive  words  upon  boxes 
ot  cigars,  labeled  and  printed  thereon  as 
hereinafter  stated  and  complained  ot. 

That  the  defendants,  or  one  or  more  ot 
them,  about  the  year  1882,  commenced  to 
manufacture  cigars  at  Jacksonville,  Fla., 
under  the  name  and  styleof  the  firm  of"  El 
Modelo  Cigar  ManufacturingCo."  or  "Com- 
pany," and  that  they  from  that  time  have 
and  are  still  manufacturing  cigars  on  an 
extensive  scale.  That  defendants  use  seed 
tobacco  in  their  business,  and  make  their 
cigars  ot  seed  tobacco,  at  their  factory, 
which  is  a  much  inferior  quality  of  tobac- 
co to  the  Havana  tobacco,  in  the  estima- 
tion of  dealers,  etc.,  and  is  in  point  of  tact 
a  greatly  interior  tobacco  to  the  Havana 
tobacco)  and  well  known  to  all  manufact- 
urers, etc. 

That  the  defendants,  well  knowing  the 
superior  qualities  of  complainant's  cigars, 
and  the  large  and  extensive  trade  therein, 
and  sales  thereof  which  complainant  has 
built  up  and  established  in  the  markets  ot 
the  country,  and  among  consumers,  etc., 
by  his  skill,  etc.,  by  making  his  cigars  at 
Key  AVest,  where  they  were  represented  to 
be  made,  and  ot  Havana  tobacco,  as  they 
were  likewise  represented  to  be  made,  and 
that  complainant  had  thereby  acquired 
and  secured  a  profitable  business  in  the 
making  and  selling  of  his  cigars,  and  con- 
federating and  contriving  to  Injure  com- 
Slainant  in  his  business,  etc.,  in  the  year 
588,  commenced,  by  the  use  ot  divers  and 
sundry  contrivances,  labels,  pictures, 
names,  and  words  identical  with  or  sim- 
ilar to  the  aforesaid  labels,  etc.,  used  and 
employed  by  complainant,  in  such  manner 
and  with  such  combination  upon  some  of 
the  boxes  of  cigars  made  by  them,  to  de- 
ceive and  palm  off  upon  and  sell  to  pur- 
chasers,  etc.,  the  inferior  cigars  ot  the  de- 
fendants' manufacture,  and  as  lor  the  ci- 
gars manufactured  bycomplainantat  Key 
West.  That  defendants  ever  since  about 
the  year  1883  have  deceived,  palmed  ott, 
and  sold   continuously  to  such   traders,. 
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etc.,  the  product  of  their  factory,  at  Jack- 
sonTlIle.aa  and  forthe  cigars  made  by  com- 
plainant at  his  factory  at  Key  West,  to  the 
ipreat  damage  and  Injurv  of  complainant. 

That  the  defendants'  brand  and  stamp 
npon  the  boxes  containing  their  cigars 
manufactured  at  JacksonTille,  and  print 
upon  the  labels,  pictures,  and  paper  upon 
said  boxes,  the  words  "Key  West ''and  "G. 
H.  Gato, "  in  conspicuous  places  upon  said 
boxes,  and  in  form  and  size  of  letters  iden- 
tical with  or  similar  to  the  form  and  size 
of  letters  employed  and  used  by  complain- 
ant upon  his  boxes  of  cigars  and  labels 
and  pictures  thereon,  and  that  the  defend- 
ants stamp,  brand,  and  print  upon  the 
boxes  of  their  cigars,  pictures  and  labels 
thereon,  the  words  "G.H.  Gato  "and  "Key 
West, "  both  separately  and  in  combination 
with  each  other,  and  in  such  manner,  form, 
style,  and  general  appearance  to  the  eye  as 
to  readily  deceive  traders,  purchasers,  and 
consumers,  and  by  such  means  do  cause 
them  to  take,  purchase,  sell,  and  consume 
the  cigars  of  defendants  as  and  for  the  ci- 
gars of  complainant,  and  with  the  Intent 
and  design  so  to  do.  That  the  defendants 
used  and  employed,  upon  their  boxes  of  ci- 
gars the  letters  and  words  "G.  H.  Gato" 
prior  to  the  time  when  the  person  known 
by  that  name  became  a  member  of  said 
firm,  and  the  defendants  so  stamped  and 
printed  upon  the  boxes  of  cigars,  and  upon 
the  labels  and  pictures  thereon,  the  said 
initial  letter  "  G,^'  as  to  make  it  appear  to 
the  eye,  and  cause  it  to  be  readily  read  and 
taken  by  dealers,  etc.,  for  the  letter  "  E, " 
the  Initial  letter  of  complainant's  name; 
and  the  defendants  have  offered  and  sold, 
and  continue  to  offer  and  sell,  their  said  ci- 
gars, stamped,  branded,  and  printed  as 
aforesaid,  and  for  Oato's  Key  West  cigars, 
at  a  price  much  less  than  complainant  has 
sold  or  can  sell  his  cigars  without  loss,  and 
thereby  have  deprived,  and  do  continue  to 
deprive,  complainant  of  his  reasonable  and 
lawful  profits  in  his  said  business. 

That  the  defendants  have  also  used  and 
employed,  for  two  years  and  upwards, 
and  do  now  use  and  employ,  brand,  and 
print  upon  their  boxes  of  cigars,  made  by 
them  at  their  factory  at  Jacksonville,  the 
words  "Bouquet"  and  "La  Estella,"  both 
separately  and  in  combination  with  the 
words  "G.  H.  Gato"  and  "Key  West,"  so 
as  to  appear  like  and  renemble  the  same 
words  upon  the  boxes  of  complainant's  ci- 
gars, and  by  such  means,  and  by  represent- 
ing and  advertising  in  newspapers,  and  by 
their  agents  and  otherwise,  which  defend- 
ants have  done,  and  now  do,  the  said  ci- 
gars as  "Gato's  Key  West  Cigars,"  and  as 
"Gato's  Bouquet  Cigars,"  and  as  "Gato's 
Estella  Cigars  of  Key  West, "  do.  and  for  a 
long  time,  to -wit,  for  two  years  and  up- 
wards, have  palmed  off  and  sold  to  the 
trade,  and  to  dealers,  and  their  agents  and 
purchasers  from  defendants  have  palmed 
off,  and  sold  to  the  trade,  etc.,  defendants' 
said  cigars  in  large  quantities,  as  and  for 
the  complainant's  "Bouquet  "and  "Estrel- 
la  "  cigars,  and  " Gato's  Key  West"  cigars, 
and  that  by  the  fraudulent  practices  and 
means  before  stated  defendants  have  made 
and  realized  large  profits  which  justly  be- 
long to  complainant. 

The  priiyer  of  the  bill  is  for  discovery. 


and  accounting  of  profits,  injnnctloii,  dam- 
ages, and  general  reli^. 

Decree  pro  conftasowas  entered  tor  want 
of  answer,  etc. 

After  decree  pro  eonibsso  was  entered, 
the  bill  was  demurred  to :  (1)  That  the  bill 
contains  no  matter  of  equity  whereon  this 
court  can  ground  any  decree,  or  give  com- 
plainant any  relief,  as  against  these  defend- 
ants. 

(2)  That  the  bill.  In  addition  to  asking 
tor  an  injunction,  an  account  of  profits, 
etc.,  demands  damages  of  the  defendants.' 

The  demurrer  was  overruled  as  to  the 
first  ground,  bat  sustained  as  to  the  sec- 
ond ground. 

On  November  IS,  1886,  the  defendants  an- 
swered. 

The  answer  admits  that  complainant  la 
and  has  been  engaged  in  manufacturing  ci- 
gars at  Key  West,  and  that  they  have  been 
and  are  manufacturing  cigars  at  Jackson- 
ville under  the  firm  name  of  "El  Modelo 
Cigar  Manufacturing  Co. ; "  also  that  they 
sell  a  brand  of  cigars  known  as  their"  Bou- 
quet Cigars, "  yet  they  offer  them  in  boxes 
so  labeled,  and  branded  as  not  only  not 
to  be  easily  mistaken  tor  complfiinant'a 
cigars  "  Bouquet,"  but  entirely  dissimilar; 
and  defendants  further  aver  that,  as  far  aa 
.the  words  "  Key  West"  are  concerned,  they 
make  use  of  said  words  indifferently  on  aU 
the  boxes  of  cigars  they  sell. 

All  the  other  material  allegations  of  the 
bill  are  denied  by  defendants,  except  as  to 
complainant's  "Estrella"  brand,  and  d^ 
fendant's  "Estella"  brand. 

On  the  26th  day  of  October,  1886,  de- 
fendants entered  a  motion  to  strike  com- 
plainant's motion  for  injunction,  "on  the 
ground  that  before  said  motion  was  filed 
these  defendants  had  interposed  a  demurrer 
to  the  bill  for  want  of  equity,  which  had 
been  argued  and  was  buing  held  under  ad- 
visement by  the  said  court,  and  bad  not 
been  disposed  of,  and  upon  which  the  stdd 
court  hoB  not  yet  delivered  a  decision. " 

On  the  16th  day  of  November,  1886,  com- 
plainant moved  fur  injunction  npon  mo- 
tion before  then  filed. 

On  the  14th  day  of  December,  1886,  com- 
plainant filed  his  replication  to  the  answer. 

In  support  of  the  motion  for  injunction, 
afSdavits  were  filed  by  complainant,  and 
counter-affidavits  by  defendant. 

On  the  10th  day  of  January,  1887,  the 
court  granted  a  writ  of  injunction,  and 
from  the  order  of  the  court  granting  the  in- 
junction the  defendant  appealed,  and  by  or- 
der of  the  court  the  appeal  is  to  operate  08 
a  Bupersedeas;  and  on  the  same  day  the 
complainant  took  his  cross-appeal  from  the 
order  of  the  court  sustaining  defendants' 
demurrer  to  that  part  of  the  bill  that 
claims  damages  of  and  from  defendants  In 
excess  of  profits  realized. 

The  errors  assigned  by  appellant  are: 
(1)  The  overruling  of  the  appellant's  de- 
murrer to  the  bill  of  complaint  of  the  said 
appellee,  so  far  as  the  court  overruled  the 
same. 

(2)  In  the  decree  made  on  the  10th  day  of 
January,  1887,  in  which  it  was  ordered  that 
atemporary  injunction  issue,  as  prayed  for 
in  said  bill  of  complaint. 

The  errors  assigned  upon  cross-appeal  by 
complainant  are:  "Comes  now  Eduardo 
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H.  Gato,  who  proaecuteB  a  cross-appeal  In 
the  above-entitled  cause,  and  petitions  the 
Bald  supreme  court  to  reverse  so  much  ol 
the  Interlocutory  decree  of  the  circuit  court 
entered  on  the  demurrer  to  the  bill  aa  de- 
clares be,  as  complainant,  cannot  recover 
any  damages  in  the  cause  beyond  profits 
received  by  defendants  by  the  Infringement 
of  his  trade-mark, "  etc. ;  "and,  as  ground 
of  such  appeal,  says  the  said  circuit  court 
erred  in  so  ruling. " 

Randall,  Walkers  &  Foster,  for  appel- 
lant. G.  B.  Patterson  and  H.  BIsbee,  for 
appellee. 

MiTCBBLL,  J.,  {after  stating  the  facts  aa 
above.)  The  first  question  to  be  decided 
is,  did  thecourt  below errin  overruling  the 
first  ground  of  the  demurrer  to  the  bill? 

In  discnssing  the  demurrer  to  the  bill, 
counsel  for  appellants  insist  that  defend- 
ants  had  the  right  to  use  thename  of  O.  U. 
Gato,  and  that  Gato  had  the  right  to  man- 
nfacture  cigars,  and  that  G.  H.  Gato  had 
the  right  to  use  his  own  name  in  announc- 
ing the  origin  of  his  cigars,  provided  no 
(rand  was  practiced  by  him  in  so  doing, 
and  cite  the  following  authorities  as  sus- 
taining their  position:  Partridge  v. 
Menck,  47  Amer.  Dec.  281,  and  note;  Clark 
T.  Clark,  25  Barb.  76;  BurgeMS  v.  Burgess, 
17  Eng.  Law&  Eq.  257;  Faber  v.  Faber.  49 
Barb.  357;  Wolfe  ▼.  Burke,  7  Lans.  151; 
Meneely  T.  Meneely,  62  N.  Y.  427 ;  Massam 
V.  Cattle  Food  Co.,  86  Law  T.  (N.  S.)  848; 
Alnsworth  v.  Walmesley,  85  Law  J.  Ch. 
852;  Hardy  v.  Cutter.  3  O.  G.  4(58;  Cai^ 
mlchel  y.  Latimer,  23  Amer.  Rep.  481; 
Decker  v.  Decker,  52  How.  Pr.  218;  Gilman 
y.  Hunnewell,  122  Mass.  139. 

Mow,  we  admit  the  soundness  of  the  le- 
gal proposition  as  laid  down  supra;  but 
after  the  complainant,  whose  factory  was 
located  at  Key  West,  had  adopted  his  own 
name  in  combination  with  the  words 
"Key  West,"  "La  Estrella,"  and  "Bou- 
qnet,"and  certain  brands,  labels, and  pict- 
ures as  his  trade-marks,  the  defendants  did 
not,  afterwards,  have  the  right  to  adopt 
the  name  of  "  G.  H.  Gato," in  combination 
with  the  words"  Estella,"  "Bouquet,"  and 
"Key  West,"  and  certain  brands,  labels, 
and  pictures,  in  combination  with  the 
name  of  "G.  H.  Gato,"  as  their  trade- 
marks, when  the  words,  etc.,  so  adopted 
by  them,  so  closely  resembled  the  trade- 
marks BO  adopted  by  the  complainant  as 
to  enable  them  to  palm  off  upon  and  in- 
duce an  ordinary  purchaser  to  buy  their 
cigars  for  those  of  thecomplalnant.  where- 
by the  defendants  might  be  profited,  and 
the  complainant  might  be  injured.  Robert- 
aon  V.  Berry,  Amer.  Trade-Mark  Cas.  153; 
Medicine  Co.  v.  Wen«,  Id.  711;  Tobacco 
Co.  V.  Hynes,  Id.  898;  Manufacturing  Co. 
v,  Ludeman,  Id.  957 ;  Oil-Tank  Co.  v.  Scott, 
89  Amer.  Rep.  286;  Hler  v.  Abrahams.  82 
N.  T.  519. 

It  Is  now  well  established  that  a  man 
may  acquire  the  right  of  a  trade-mark  in 
his  own  name,  or  In  the  name  of  any  per- 
son, but  a  man  cannot  acquire  the  right  of 
a  trade-mark  in  the  use  of  his  own  name, 
to  the  exclusion  of  the  right  of  another 
person  by  the  same  name,  and  whose 
place  of  business  is  in  the  same  place;  yet 
it  is  well  settled  In  the  ^w  of  trade-marks 


that  when  one  person  nses  his  own  name 
to  identify  and  distinguish  the  origin  and 
ownership  of  his  goods,  which  are  manu- 
factured at  a  particular  place,  no  other 
person  by  the  same  name  will  be  permitted 
to  use  his  name  on  his  own  goods,  if  un- 
der such  circumstances  as  are  calculated 
and  designed  to  injure  the  trade  and  bus- 
iness of  another.  In  other  words,  one 
man  will  not  be  allowed,  though  his  name 
be  the  same  as  that  of  another  person  or 
manufacturer,  to  represent  his  goods  aa 
and  for  the  goods  of  another.  Gilman  v. 
Hunnewell,  122  Mass.  139;  Robertson  t. 
Berry,  88  Amer.  Rep.  887.  note  1. 

A  man  may  establish  his  rightto  a  trade- 
mark in  the  name  of  a  place,  city,  or  town, 
and  it  Is  well  established  that  when  a  man 
manufactures  his  goods  at  a  particular 
place,  and  uses  the  name  of  that  place  In 
combination  with  other  words  as  a  trade- 
mark to  distinguish  the  origin  or  owner- 
ship of  his  goods,  no  other  person  will  be 
permitted  to  use  the  name  of  the  same 
place  upon  goods  manufactured  by  him  at 
another  and  different  place.  Canal  Co.  v. 
Clark,  18  Wall.  825;  Congress,  etc.,  Sprine 
Co.  V.  High  Rock,  etc..  Spring  Co.,  45  N.  Y; 
291;  Newman  T.  Alvord,  51  N.Y.189;  Man- 
ufacturing Co.  T.  Hall,  61  N.  Y.  226;  .Sawyer 
v.  Horn,  1  Fed.  Rep.  24;  Gilman  v.  Hunne- 
well, 122  Mass.  139;  Robertson  T.  Beny, 
83  Amer.  Rep.  337,  note  1.  Under  these  de- 
cisions it  will  be  seen  that  the  defendants 
clearly  had  no  right  to  use  the  name  of  the 
place.  Key  West,  or  the  name  of  G.  H. 
Gato,  either  alone  or  in  combination  with 
the  other  words,  as  alleged  in  the  bill  to 
have  been  used  by  them. 

The  defendants  by  their  answer  aver 
that  they  did  not  intend  to  injure  the  com- 
plainant by  any  contrivance,  etc. 

But  do  not  the  facts  and  circumstances 
of  the  case  contradict  such  averments  of 
the  defendants?  If  they  did  not  intend  to 
injure  the  complainant,  why  did  they  aver 
in  their  answer  that  the  atmosphere  of 
Key  West  was  not  more  favorable  (or  the 
manufacture  and  preservation  of  cigars 
than  at  points  north  of  that  place,  when 
they  had  branded  their  boxes  "Key  West," 
and  had  printed  on  their  letter  and  bill 
heads  the  words  "Key  West" and "Oato's 
Fine  Key  West  Cigars,"  thereby  inducing 
the  public  to  believe  that  their  cigars  were 
manufactured  at  Key  West,  when  in  fact 
they  were  manufactured  at  Jacksonville? 
And  why  did  they  use  the  name  of  the  Jun- 
ior member  of  their  firm  in  combination 
with  the  words  "  Key  West,"  "  La  Estella," 
and  "Bouquet,"  the  only  difference  be- 
tween the  name  of  the  said  Junior  member 
of  said  firm  being  the  initial  letter  of  his 
Christian  name,  "  G,"  the  initial  letter  of 
complainant's  Christian  name  being  "E;" 
and  why  did  defendant  so  print  the  name 
of  the  Junior  member  of  their  firm  upon 
their  cigar-boxes  that  it  would  readily  be 
taken  for  the  name  of  the  complainant, 
"  E.  H.  Gato,"  aa  for  that  of  said  Junior 
member,  "G.  H.  Gato?" 

There  can,  we  think,  be  but  one  answer 
to  these  questions,  and  that  is  that  the 
defendants,  by  their  said  actions,  Intended 
to  deceive  the  public  by  palming  oft  their 
cigars  as  and  for  those  of  the  complain- 
ant, as  alleged  in  the  bill. 
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A  general  demnrrer  to  a  bUl,  an  forwant 
of  equity,  w411  be  overruled.  If  there  Is  any 
eround  of  equitable  relief  stated  In  the 
Dill,  even  if  there  are  any  nnmber  of  grounds 
of  special  demurrer.  Thompson  v.  Max- 
well. 16  Fla.  775. 

The  demurrer  to  the  bill  In  the  case  at 
bar  is  general,  and  the  bill  shows  on  its 
face  that  the  complainant  Is  entitled  to  the 
equitable  relief  prayed  for;  wherefore  the 
order  of  the  chancellor  overruling  the  first 
ground  of  the  demurrer  waa  noterroneons. 

In  the  second  place,  did  the  court  below 
err  in  granting  the  temporary  injunction? 

We  have  before  us,  as  exhibits,  (sent  up 
with  the  record  of  the  case.)  empty  cigar- 
boxes  of  tbecomplainant'sLa  Estrella  and 
Bouquet  brands  of  cigars,  and  one  of  the 
defendants'  Bouquet  band,  and,  by  placing 
the  two  Bouquet  boxes  idde  by  side,  the 
dissimilarity  between  the  two  is  apparent, 
and  there  is  sufficient  difference  between 
them,  we  think,  to  enable  an  expert  in  such 
matters  to  distinguish  the  brand  of  the 
complainant  from  that  of  the  defendants 
without  placing  the  boxes  side  by  side,  bnt 
the  general  appearance  of  the  two  boxes, 
and  the  stamps,  brands,  pictures,  labels, 
and  letters  thereon  and  ther^n,  are  so  very 
similar  In  size,  shape,  and  color  that  they 
are  calculated  to  mislead  an  ordinary  pur- 
chaser; and  whenever  this  is  the  case  a 
court  of  equity  will  grant  a  decree  restrain- 
ing a  defendant  from  so  simulating  the 
trade-marks  of  the  complainant.  Robert- 
son V.  Berry,  Amer.  Trade-Mark  Cas.  153; 
Medicine  Co.v.  Wenz,  Id.  711 ;  Tobacco  Co. 
▼.  Hynes,  Id.  8dS;  Manufacturing  Co.  v. 
Lndeman,  Id.  957:  Oil-Tank  Co.  v.  Scott, 
88  Amer.  ftep.  280;  Hier  v.  Abrahams,  82 
N.  Y.  519. 

When  a  trade-mark  is  calculated  to  mis- 
lead, even  If  no  one  has  been  actually  de- 
ceived, an  intention  to  deceive  will  be  pre- 
sumed. Caire's  Appeal,  Amer.  Trade-M  ark 
Cas.  116. 

And,  although  a  man  may  not  intend  to 
Injure  another,  yet  he  will  not  be  allowed 
to  adopt  the  marks  by  which  the  goods  of 
Bach  other  person  are  designated,  if  the  ef- 
fect of  adopting  them  would  injure  such 
other  person,  ijheppard  v.  Utuart,  Id.  193 ; 
Hier  v.  Abrahams,  82  N.  Y.  619;  WiUlams 
V.  Brooks,  60  Conn.  278;  Tobacco  Co.  v. 
Hynes,  20  Fed.  Rep.  883. 

We  have  not  been  furnished  with  any  of 
d^endants' boxes  of  the  Estella  brand,  but 
the  bill  alleges  that  this  brand  of  defend- 
ants soclosely  resembles  the  Estrella  (star) 
brand  of  complainant  that  it  Is  calculated 
to  mislead  the  public  into  believing  the 
brand  of  the  defendant  to  be  that  of  the 
complainant.  The  demurrer  to  the  bill 
admits  these  allegations  of  the  bill,  and 
the  defendants  virtually  admit  the  truth  of 
the  allegations  in  their  answer.  They,  it 
is  true,  deny,  in  a  general  way,  the  allegar 
tions  of  the  bill  in  regard  to  the  said  brand 
so  closely  simulating  complainant's  brand, 
bat  fail  utterly  to  show  wherein  their 
brand  does  not  resemble  the  complain- 
ant's. They  admit  the  manufacture  of  the 
E^tellabrund  of  cigars  at  Jacksonville,  but 
say  that  the  word  "Estella"  is  not  "Es- 
trella, "  as  alleged  in  the  bill.  Is  this  a  de- 
nied of  the  positive  allegations  of  the  bill 


as  to  the  resemblance  between  the  said 
two  brands?  Certainly  not.  Then  why 
did  not  the  deftodants  deny  the  all^ations 
of  the  bill,  if  they  were  not  true  ?  They  ad- 
mit the  allegations  of  the  bill  to  be  true; 
that  is  to  say,  that  they  Intended  to  de> 
ceive  the  public,  profit  by  the  deception, 
and  to  injure  the  complainant.  The  omit- 
ting of  the  letter  "  r, "  as  aforesaid,  was  but 
an  artifice  resorted  to  by  the  defendants, 
under  the  belief  that  it  would  not  be  de- 
tected, but,  if  detected,  it  might  protect 
them  in  a  suit  for  damages  by  the  com- 
plainant against  the  defendants  for  so  pi- 
rating his  trade-mark.  No  otherconclusion 
would  be  consistent  with  the  facts  of  the 
case. 

The  afl9davltsnf  Bishop  &  Co.  and  others 
filed  in  the  case  tend  to  show  that  the  de- 
fendants have  palmed  off  and  sold  their 
said  cigars  as  and  for  those  of  the  com- 
plainant, and  that  the  agents  of  complain- 
ant have  had  to  publish  notices  in  news- 
papers cautioning  the  public  against  the 
deception  thus  practiced  by  the  defendants. 
This  the  defendants  have  attempted  to 
contradict  by  filing  counter-atfidavits, 
stating  that  the  affiants  knew  of  no  such 
efforts,  either  on  the  part  of  the  defendants 
or  their  agents,  to  palm  off  or  use  their 
cigars  as,  of,  and  for  those  of  the  com- 
plainant. This  is  mere  n^ative  evidence, 
and  proves  nothing.  There  was  no  error 
in  granting  the  temporary  injunction. 

This  disposes  of  the  errors  assigned  by 
appellants,  but  counsel  in  their  argument 
further  contend  that  the  complainant  has 
been  guilty  of  such  laches  that  he  is  not 
entitled  to  the  relief  he  pays  for,  and  cite  6 
Wait,  Act.  &  Def.  42,  43;  Beard  v.  Turner, 
13  Law.  T.  (N.  S.)  747. 

The  rule  in  England  in  trade-mark  cases 
is  more  stringent  than  in  this  country ,  and 
a  lack  of  diligence  there  in  suing  deprives 
complainant  in  equity  of  the  right  to  an 
injunction  or  an  account.  But  our  courts 
are  more  liberal  in  this  respect.  A  long 
lapse  of  time  will  not  deprive  the  owner  of 
a  trade-mark  of  an  injunction  against  an 
infringer,  but  a  reasonable  diligence  is  re- 
quired of  a  complainant  in  asserting  his 
rights,  if  he  would  hold  a  wrong-doer  to 
an  account  for  profits  and  damages.  This 
rule,  however,  applies  only  to  those  cases 
where  there  has  been  an  acquiescence  after 
aknowledge  ofthe  infringement  is  brought 
home  to  the  complainant.  Sawyer  v.  Kel- 
logg, Amer.  Trade-Mark  Cas.  564. 

Nor  will  the  acquiescence  o(  any  person 
in  the  wrongful  use  of  his  name  estop  him 
from  asserting  bis  rights  in  equity,  unless 
he  has  notice  during  such  acquiescence  of 
the  facts  rendering  the  use  of  his  name 
wrongful.  Horton  Manuf'g  Co.  N.  Y.  t. 
Horton  Manuf'g  Co.  Ind.,  Amer.  Trade- 
Mark  Cas.  837. 

And  the  laches  of  the  complainant  will 
not  avail  as  a  defense  in  a  proceeding  to 
restrain  the  use  of  a  trade  name  when  the 
defendant  adopted  the  name  with  a  fraud- 
ulent  Intent.    Sanders  v.  Jacob,  Id.  1048. 

The  complainant  was  in  no  such  laches 
as  would  deprive  him  of  his  rights  in  the. 
premises. 

The  only  remaining  question  to  be  con- 
sidered is,  did  the  chancellor  err  in  sus- 
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talnlng  the  second  ground  of  defendants' 
demun-er  to  the  bill? 

This  conrtheld  In  Doggettv.Hart,6  Fla. 
2S0,  that  "In  cases  of  accounts,  of  agency, 
of  apportionment,  of  general  average,  of 
contribution,  of  waste  and  of  partnership, 
where  chancery  once  entertains  a  suit  up- 
on grounds  leg:ltimately cognizable  in  that 
court,  it  will  proceed  to  adjudicate  other 
matters  of  which  itha«  only  incidental  cog- 
nizance, in  order  to  avoid  a  multiplicity  of 
suits.  " 

"  Another  rule, "  says  Mr.  Story,  (1  Story, 
Eq.  Jur.  §  64*,)  "respects  the  exercise  of 
Jurisdiction  when  the  title  is  at  law,  and 
the  party  comes  into  equity  for  a  discov- 
ery, and  for  a  relief,  as  consequent  on  that 
discovery.  In  many  cases  it  has  been  held 
that  where  a  party  has  a  ]ust  title  to  come 
into  equity  for  a  discovery,  and  obtains  it, 
the  court  will  go  on,  and  give  him  the 
proper  relief,  and  not  turn  him  round  to 
the  expenses  and  inconveniences  of  a  double 
Bul  t  at  law.  The  ]  u  risdiction  having  once 
rightfully  attached,  it  shall  be  made  effec1> 
ual,  for  the  purposes  of  complete  relief. 
And  it  has  accordingly  been  laid  down  by 
elementary  writers  of  high  reputation  that 
'the  court,  having  acquired  cognizance  of 
the  suit  for  the  purpose  of  discovery,  will 
entertain  it,  for  the  purpose  of  relief,  in 
most  cases  of  fraud,  account,  accident,  and 
mistake.'" 

In  the  case  at  bar  the  bill  prays  for  dis- 
covery, an  accounting  of  profits,  injunc- 
tion, damages,  and  general  relief,  and  the 
only  ground  of  objection  to  the  bill  raised 
by  the  second  ground  of  defendants'  de- 
murrer is  that  the  bill  prays  damages. 

That  a  man  whose  trade-marks  have 
been  Infringed  upon,  as  in  this  case,  is  en- 
titled to  compensation  for  the  infringe- 
ment, is  unquestionable ;  audit  strikes  us 
that  It  makes  no  difference  whether  the 
compensation  to  which  the  complainant 
is  entitled  is  called  "profits"  or  "dam- 
ages." What  is  an  accounting,  but  the 
method  by  which  to  ascertain  the  com- 
plainant's damages  or  compensation  for 
the  wrong  and  injury  done  him  by  the  de- 
fendants ? 

That  the  complainant  is  entitled  to  dam- 
ages, see  Hostetter  v.  Vowinkle,!  Dill.  329; 
Pitts  ▼.  Hall,  2  Blatchf.  229:  Milling  Co.  v. 
Robinson,  20  Fed.  Rep.  217;  Graham  ▼. 
Plate,  40  Cal.  583;  Marsh  v.  Billings,  7 
Cush.  S22;  Stonebraker  v.  Stonebraker,  83 
Md.  252;  Black  well  v.  Wright,  78  N.  C.  310. 

A  party  whose  trade-mark  has  been  vio- 
lated is  entitled  to  recover  all  the  profits 
realized  by  the  wrong-doer  from  sales  of 
the  spurious  article,  and  also  all  damages 
resulting  from  such  violation.  Graham  v. 
Plate,40Cal.  503;  Pelts  v.  Elchele,  62  Mo. 
171;  Marsh  ▼.  Billings,  7  Cush.  322;  Milling 
Co.  V.  Robinson,  Amer.  Trade-Mark  Cas. 
904;  Hostetter  v.  Vowinkle,  1  Dill.  829; 
Pitts  V.  Hall,  2  Blatchf.  229. 

The  owner  of  a  trade-mark  Is  entitled  to 
nominal  damages  for  the  violation  of  his 
trade-mark,  although  it  is  not  shown  that 
be  has  sustained  actual  damapces,  and  al- 
though the  defendant's  articles  are  not 
inferior  In  quality  to  his  own.  Blofeld  v. 
Payne,  4  Bam.  &  Adol.  410, 1  Nev.  &  Man. 
868;  Thomson  ▼.  Winchester,  19  Pick.  214; 


Rodgers  v.  Nowill,  5  C.  B.  109 ;  Okmrad  v. 
Brewing  Co.,  Amer.  Trade-Mark  Cas.  316. 
The  decree  of  the  court  below  granting 
injunction  Is  affirmed,  but  the  order  sus- 
taining defendants'  demurrer  to  that  part 
of  the  bill  that  claims  damages,  in  excess 
of  profits  realized,  is  reversed,  and  the 
cause  remanded  for  further  proceedings 
consistent  with  this  opinion;  the  appel* 
lant,  £1  Modelo  Cigar  Manufacturing  Com* 
pany,  to  pay  all  costs  of  the  suit. 

ON  BEHEARINO. 

Maxwblt,,  J.  Appellants  are  not  satis- 
fled  with  the  decision  in  this  case,  and  they 
now  come  with  application  for  a  rehearing, 
based  on  mistakes  of  the  court  in  the  opin- 
ion rendered. 

The  first  mistake  complained  of  is  in  re- 
lation to  a  statement  of  the  court  respect- 
ing allegations  of  appellants  in  regard  to 
climatic  and  atmospheric  conditions  In 
Key  West,  as  adapted  to  the  manufacture 
and  preservation  of  cigars.  The  court 
asked  in  argument,  why  did  appellants 
"aver  in  the  answer  that  the  atmosphere 
of  Key  West  was  not  more  favorable  for 
the  manufacture  and  preservation  of  cigars 
than  at  points  north  of  that  place,"  etc.? 
So  far  as  we  can  see,  this  is  but  hypercrit- 
ical, in  that  the  word  "aver"  was  used 
instead  of  the  word  "  deny. "  Whether  it 
was  an  averment  or  denial  made  no  differ- 
ence as  to  the  question  then  under  discus- 
sion, of  intention  to  injure  complainant  by 
the  use  of  simulative  words  and  brands. 

The  next  ground  tor  a  rehearing  is  that 
"there  is  no  allegation  in  the  bill  or  an- 
swer, nor  is  there  any  proof,  that  G.  H. 
Gato  was  the  junior  member  of  the  firm  of 
the  El  Modelo  Cigar  Manufacturing  Com- 
pany, yet  the  court.  In  its  opinion,  asked, 
why  did  they  use  the  name  of  the  junior 
member  of  their  firm  in  combination  with 
the  words  'Key  West,'  'La  Estella,'  and 
'Bouquet?'"  With  all  due  respect  to  coun- 
sel, this  seems  simply  frivolous.  G.  H. 
Gato  was  spoken  of  as  the  junior  member 
of  the  firm  because  in  the  list  of  four  part- 
ners his  name  appeared  last.  But  whether 
he  was  a  junior  or  other  member  did  not 
affect  the  question  involved  in  tbenseof  his 
name;  the  impressive  fact  being  that  his 
name  was  used,  instead  of  any  other  of  the 
four,  or  of  the  firm  name,  to  direct  atten- 
tion to  the  brand  of  cigars. 

The  third  ground  for  rehearing  is  that 
there  was  mistake  of  the  court  in  reference 
to  the  La  Estella  brand  of  cigars,  in  saying 
that  the  defendants  "admit  the  allega^ 
tions  of  the  bill  to  be  true ;  that  is  to  say, 
that  they  intended  to  deceive  the  public, 
profit  by  the  deception,  and  to  injure  the 
complainant. "  Theparagraph of  theopiU'- 
ion  in  which  this  sentence  occurs,  taken 
altogether,  is  such  as  to  render  the  sentence 
susceptible  of  reference  to  the  admission 
of  defendants  under  their  demurrer  to  the 
bill.  In  this  view,  the  statement  is  correct. 
But  without  regard  to  that,  and  even  it 
the  mistake  is  a  substantive  one,  it  cannot 
affect  the  conclusion  of  the  court,  for  there 
is  still  the  Bouquet  brand  not  touched  by 
this  mistake,  which  furniahea  sufficient 
ground  for  that  conclusion. 

A  rehearing  is  denied. 
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Savannah,  F.  &  W.  Rt.  Co.  v.  Dayis. 

(Supreme  Court  of  Florida.    Jan.  10, 1890.) 

R4ILKOAD  Ck>HPANIE8 — RiGHT  OF  WaT  OVEB  FoB- 
UC  LiLNDS— TRBSPABS — LIMITATION    OF  AOTIOKS. 

1.  Where  a  railroad  company  fails  to  comply 
with  the  provisions  of  the  act  of  congress  granting 
the  right  of  way  to  railroads  through  the  publlo 
lands  of  the  United  States,  the  company  has  no 
right  to  run  its  road  through  the  land  of  a  home- 
steader who  had  complied  with  the  terms  of  the 
homestead  law,  although  the  homesteader  bad  not 
at  the  time  received  his  patent  from  the  govern- 
ment; for  the  homesteader's  claim  is,  under  such 
oircumstances,  superior  to  and  not  subordinate  to 
that  of  the  company,  and  if  the  company  runs  its 
road  through  bis  land  it  becomes  a  trespasser,  and 
Is  liable  to  the  homesteader  in  an  action  for  dam- 
ages. 

2.  A  railroad  company  that  has  not  complied 
with  the  terms  of  the  act  of  congress  granting  to 
railroad  companies  the  right  of  way  through  the 
public  lands  is  not  in  a  position  to  assail  the  tlUe 
of  a  homesteader  found  in  possession  of  land 
through  which  the  company  desires  to  run  its 
road. 

3.  An  action  for  trespass  npon  real  property 
must  be  commenced  within  three  years,  otherwise 
it  is  barred  by  the  statute  of  limitations ;  and  a 
charge  that  in  a  continuing  trespass  the  statute 
does  not  begin  to  run  at  the  time  the  cause  of  ac- 
tion accrued,  but  that  the  action  might  be  brought 
at  any  time  during  the  continuance  of  the  trespass, 
and  that  the  plaintiff  could  recover  damages  for 
the  whole  time,  whether  the  suit  was  commenced 
in  the  time  presoribed  by  the  statute  or  not,  is  er- 
roneous. 

4.  Where  there  is  a  continuing  trespass,  the 
party  injured  is  entitled  to  recover  any  damages  he 
may  sustain  in  consequence  of  such  trespass,  at  any 
time  within  three  years  before  the  commencement 
of  suit,  and  he  can  bring  successive  suits  against 
the  defendant  as  long  as  the  trespass  is  continued. 

(,Syllabu»  by  the  Court) 

Appeal  from  circuit  court,  Suwannee 
county ;  John  F.  White,  Judja^e. 

B.  B.  Black  well,  for  appellant.  J.  8. 
White,  for  appellee. 

Mitchell,  J.  The  appellee  (plalntlH  be- 
lowj  declai-ed  aj^alnst  the  defendant  rail- 
way company  In  trespasH  quare  clansaw 
ttegit,  describing  the  land  as  the  E.  j^  of 
the  N.  W  Jii  of  section  29,  township  5  S.,of 
range  14  ET,  situate  In  Suwannee  county. 
The  declaration  alleges  the  cutting  of  tim- 
ber and  corn  on  the  land  growing,  the 
digging  up  of  the  earth,  etc. 

The  defendant  railway  company  pleaded : 

(1)  Not  guilty. 

(2)  That  the  plaintiff  waA  not  seised  and 
possessed  of  the  land  as  the  time  of  the  al- 
leged trespass. 

(3)  That  thealleged  trespasscomplained 
of  by  the  plaintiff  wfis  notcommltted  with- 
in three  years  next  before  the  commence- 
ment of  this  suit. 

(4)  That  the  defendant  is  a  corporation 
duly  organized  under  the  laws  of  the  state 
of  Florida,  and  authorized  to  build,  con- 
struct, and  operate  a  railroad  in  said  state, 
and  that  said  land  in  the  declaration  men- 
tioned belonged  to  the  United  States  at 
the  time  of  the  said  entry  complained  of 
by  the  plaintiff,  and  that  such  entry  was 
for  thepurposeof  constructing  and  operat- 
ing its  railroad. 

The  plaintiff  joined  issue  on  the  several 
pleas,  the  issues  were  submitted  to  a  jury, 
and  they  found  for  the  plaintiff  and  as- 
sessed the  damages  at  $600,  and  the  case 
is  here  upon  appeal  from  the  order  of  the 


circuit  court  overrnling  motion  for  new 
trial. 

The  following  errors  are  assigned : 

(V\  In  refusing  to  grant  a  new  trial. 

(2)  In  refusing  to  give  to  the  jury  the 
first  and  second  instructions  asked  for  by 
defendant,  and  In  qualifying  the  third  in- 
struction. 

(S)  In  charging  the  jury  that  a  corpora- 
tion may  be  a  trespasser  by  ordering  such 
an  act  doneas  makes  the  doer  a  trespasser. 

(4)  In  charging  the  Juiy  that  if  the  orig- 
inal trespass  was  committed  by  the  Live 
Oak  &  Rowlands  Bluff  Railroad  Company 
or  the  Plant  Investment  Company,  and 
that  such  company  was  the  agent  of  de- 
fendant, the  defendant  was  liable  as  fully 
as  though  the  entire  trespa^ss  was  commit- 
ted by  the  defendant. 

The  evidence  in  the  cajse  conduces  to 
show  that  the  plaintiff  moved  upon  the 
land  described  in  the  declaration  in  De- 
cember, 1879,  and  that  the  land  at  the  time 
belonged  to  the  United  States.  That  the 
plaintiff,  on  the  27th  day  of  January,  1882, 
filed  his  application  in  the  United  States 
land-offlce  at  Gainesville,  for  a  homestead 
entry  upon  said  land,  and  that  be  made 
his  final  proof,  and  obtained  his  final  re- 
ceipt under  such  homestead  entry.  May 
81,  1886. 

That  the  preliminary  survey  throagh 
said  land  was  made  In  the  fall  of  1881,  and 
that  the  company's  line  was  permanently 
located  about  the  month  of  May,  in  the 
year  1882,  and  that  the  preliminary  line 
through  the  land  became  the  permanent 
line,  or  nearly  so.  That  the  road  was 
completed  through  said  land  in  July,  1882, 
and  that  it  had  been  operated  by  the  de- 
fendant from  thecompletion  thereof  to  the 
commencement  of  this  suit. 

It  Is  insisted  by  the  appellant  railroad 
company  that  under  the  act  of  congress  of 
March  3, 1875,  granting  the  right  of  way  to 
railroad  companies  throagh  the  public 
lands  of  the  United  States,  it  had  the  right 
to  enter  the  land  described  in  the  declara- 
tion at  the  time  it  did  enter  upon  the  land, 
and  that  any  right  the  complainant  had 
was  subordinate  to  that  of  the  railroad 
company  under  said  act;  and  in  support 
of  this  position  cite  the  cose  of  Van  Wyck 
V.  Knevals,  106  U.  S.  360,  1  Sup.  Ct.  Rep. 
836. 

But  the  decision  In  said  case  does  not 
support  this  proposition  to  the  extent  In- 
sisted upon.  The  decision  In  the  case  of 
Van  Wyck  v.  Knevals  arose  under  the  act 
of  congress  of  July  23,1866,  gran  ting  to  the 
state  of  Kansas,  for  the  use  and  benefit  of 
the  St.  Joseph  &  Denver  City  Railroad 
Company,  alternate  sections  of  land  along 
the  line  of  said  company,  to  aid  In  con- 
structing a  road  from  Elwood,  Kan., 
westwardly,  via  Marysville,  in  the  same 
state,  BO  as  to  effect  a  junction  with  the 
Union  Pacific  Railroad,  or  any  branch 
thereof,  etc. 

The  third  section  of  this  act  provides 
that  the  lands  granted  "shall  inure  to  the 
benefitof  said  company, asfollows :  When 
the  governor  of  the  state  of  Kansas  shall 
certify  that  any  section  of  ten  consecutive 
miles  of  said  road  is  completed  in  a  good, 
substantial,  and  workmanlike  manner,  as 
a  first-class  rtiilroad,  then  the  secretary  of 
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the  interior  shall  Issue  tothesaid  company 
patents  tor  so  many  sections  of  the  land 
hereinbefore  granted,"  etc. 

Thefourth  section declare8''tbat,assoon 
as  the  said  company  shall  file  with  the  sec- 
retary of  theinterlor  maps  of  its  line,  desig- 
nating the  route  thereof,  it  shall  be  the 
duty  of  the  said  secretary  to  withdraw 
from  the  marlcet  the  lands  granted  by  this 
act,  in  such  manner  as  may  be  best  calcu- 
lated to  effect  the  purposes  of  this  act  and 
subserve  the  public  Interest."  14  St.  at 
Large,  211. 

The  company  accepted  the  act,  and  filed 
with  the  secretary  of  the  interior  a  map  of 
the  line  of  its  road. 

Mr.  Justice  Fibi.d  delivered  the  opinion 
of  the  court  in  said  case,  and,  in  constru- 
ing said  act  of  congress,  says :  "  The  grant 
is  one  in  prsesenti,  except  rifi  its  operation 
la  affected  by  that  condition;  that  is,  it 
Imports  the  transfer,  Bubjrat  to  the  limita- 
tions  mentioned,  of  a  present  interest  in 
the  lands  designated.  The  difficulty  in 
Immediately  giving  full  operation  to  it 
arises  from  the  fact  that  the  sections  des- 
ignated as  granted  are  incapable  of  identi- 
fication until  the  rontu  of  the  road  is  'defi- 
nitely fixed.'  When  that  route  is  thus  es- 
tablished, the  grant  takes  effect  upon  the 
sections  by  relation  as  of  the  date  of  the 
act  of  congress.  In  that  sense  we  say  that 
the  grant  is  one  in  prxsentL  It  cuts  o0  all 
claims,  other  than  those  mentioned,  to 
any  portion  of  the  lands  from  the  date  of 
the  act,  and  passes  the  title  as  fully  as 
though  the  sections  had  then  been  capable 
of  identification." 

"The  inquiry  then  arises,  when  is  the 
route  of  the  road  to  beconsidered  as  '  defi- 
nitely fixed,'  so  that  the  grant  attaches  to 
the  adjoining  sections  ?  The  complainant 
In  the  court  below,  who  derives  his  title 
from  the  company,  contends  that  the  route 
Is  definitely  fixed,  within  the  meaning  of 
the  act  of  congress,  when  the  company 
files  with  the  secretary  of  the  Interior  a 
map  of  its  lines,  approved  by  its  directors, 
desig^natlng  the  route  of  the  proposed 
road.  On  the  other  hand,  the  defendant, 
(the  appellant  here,)  who  acquired  his  in- 
terest by  a  subsequent  entry  of  the  lands 
and  a  patent  therefor,  contends  that  the 
route  cannot  be  deemed  definitely  fixed,  so 
that  the  grant  attaches  to  any  particular 
sections,  and  cuts  off  the  right  of  settle- 
ment tliereon,  until  thb  lands  are  with- 
drawn from  marnet  by  order  of  the  secre- 
tary of  the  interior, and  noticeof  the  order 
of  withdrawal  is  communicated  to  the 
local  land-offices  in  the  districts  in  which 
the  land-offlces  are  situated." 

"We  are  of  opinion  that  the  position  of 
the  complainant  is  the  correct  one.  The 
route  must  be  considered  a«  'definitely 
fixed '  when  it  has  ceased  to  be  the  subject 
of  change  at  the  volition  of  the  company. 
Until  the  map  is  filed  with  the  secretary 
of  the  interior,  the  company  is  at  liberty 
to  adoptsucha  route  as  it  may  deem  beat, 
after  an  examination  of  the  ground  has 
disclosed  the  feasibility  and  advantages  of 
different  lines.  But  when  a  route  is  adopt- 
ed by  the  company,  and  a  map  doHJgnat- 
Ing  it  is  filed  with  the  secretary  of  the  in- 
terior and  accepted  by  that  officer  the 
route  is  established.    It  is,  in  the  language 


of  the  act,  'definitely  fixed,'  and  cannot 
be  the  subject  of  future  change,  so  as  to 
affect  the  grant,  except  upon  legislative 
consent." 

The  same  principle  is  also  laid  down  In 
the  following  cases:  Railroad  Co.  v.  U. 
S.,  92  D.  S.  733;  Grinnell  v.  Railroad  Cq^ 
103  D.  S.  739;  Schnlenberg  v.  Harriman,  21 
Wall.  44;  Wood  v.  Railroad  Co.,  104  D.  S. 
829;  Taboreck  v.  Railroad  Co.,  2  McCrary, 
407;  Yosemite  Valley  Case,  (Hutchings  v. 
Low,)  16  Wall.  77. 

In  each  of  the  cases  cited  above  the  rail- 
road company  took  the  necessary  prelim- 
inary steps  to  comply  with  the  act  of  con- 
gress under  which  the  grant  was  made; 
that  is,  the  company  filed  with  the  secre- 
tary of  the  interior  a  map  designating  the 
permanent  or  "fixed"  route  of  the  pro- 
posed road,  made  by  the  surveyors  of  the 
company,  and  adopted  by  its  directors, 
which  was  accepted  by  the  secretary.  The 
several  acts  of  congress  ander  which  these 
grants  were  made  required  such  filing  of 
maps,  etc. 

The  act  of  March  8,  1876,  granting  to 
railroads  the  right  of  way  through  the 
public  lands  of  the  United  States,  in  the 
first  section  provides  "  that  the  right  of 
way  through  thepubllc  lands  of  the  United 
States  is  hereby  granted  to  any  railroad 
company  duly  organized  under  the  laws  of 
any  state  or  territory,  except  the  District 
of  Columbia,  or  by  the  congress  of  the 
United  States,  which  shall  have  filed  with 
the  secretary  of  the  interior  a  copy  of  its 
articles  of  incorporation,  and  due  proofs 
of  its  organization  under  the  same,  to  the 
extent  of  one  hundred  feet  on  each  side  of 
the  ceptral  line  of  said  road." 

The  fourth  section  of  the  act  provides 
"that  any  railroad  company  desiring  to 
secure  the  benefits  of  this  act  shall  •  •  • 
file  with  the  register  of  the  land-office  for 
the  district  where  such  laud  is  located  a 
profile  of  its  road."    18  St.  at  Large. 482. 

To  entitle  the  defendant  railroad  com- 
pany to  the  benefits  of  this  act,  it  was  re- 
quired to  comply  with  the  provisions  of 
the  same,  but.  so  far  as  theevidenceshows, 
the  defendant  company  has  done  nothing 
evincing  an  Intention  to  comply  with  such 
provisions,  and  the  question  is,  by  what 
right  did  it  enter  upon  the  land  In  ques- 
tion, as  it  did  enter? 

It  did  not  enter  under  the  act  of  con- 
gress granting  the  right  of  way  over  the 
public  lands,  because  it  did  not  comply 
with  the  terms  of  the  act.  It  had  no  title 
to  the  land,  and  it  had  no  right  to  enter 
thereon.  When  it  did  so  enter,  it  did  so  as 
a  trespasser,  and  made  itself  liable  to  the 
plnlntitf  in  such  damages  as  he  could 
prove. 

If  the  company  had  complied  with  the 
requirements  of  the  act  by  tiling  with  the 
secretary  of  the  interior  a  copy  of  its  arti- 
cles of  incorporation,  and  due  proofs  of  its 
organization  under  the  same,  and  had  filed 
with  the  register  of  the  land-ofiice  at 
Gainesville,  Fla.,  in  the  district  where  the 
land  is  located,  a  profile  of  its  road,  then 
It  would  be  in  condition  to  claim  the  ben- 
efits of  said  act:  provided,  no  other  claim- 
ant had  in  the  mean  time — that  is,  before 
the  company  permaneutly  located  and 
adopted  its  line — acquired  a  title  to  the 
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land  superior  to  that  of  the  company,  U  It 
had  any. 

Counsel  for  defendant  (appellant  here) 
Insists  that  the  persons  who  accept  the 
bounty  of  the  ^neral  govemmeut.  In  the 
way  of  a  homestead,  accept  it  subordinate 
to  the  general  grant  of  1875. 

Admitting  the  correctness  of  this  propo- 
sition, and  still  the  tact  remains  that  to 
make  the  right  of  the  homesteader  subor- 
dinate to  the  general  grant,  and  to  confer 
upon  the  railroad  company  the  rights  and 
powers  cltiimed  by  It,  It  must  have  com- 
plied with  the  provisions  of  the  act  grant- 
ing it  the  right  of  way  over  the  land.  To 
carry  out  the  doctrine  contended  for  by 
the  defendant  railroad  company,  after  a 
bomesteader  has  complied  with  all  the  re- 
quirements of  the  homestead  laws,  after  he 
has  filed  his  claim,  made  final  proof,  and 
raceived  a  patent  for  his  land,  a  railroad 
company  has  the  right  under  the  act  of 
March  3, 1875,  without  taking  a  single  step 
entitling  it  to  the  benefits  of  said  act,  to 
eoter  upon  the  homesteader's  land  ad  lib- 
itam,  to  damage  his  land,  to  destroy  his 
crops,  and  the  homesteader  is  remediless, 
because  his  claim  is  subordinate  to  the  act 
of  March  8, 1875.  We  can  give  our  assent 
to  no  such  doctrine.  When  the  home- 
steader has  complied  with  the  terms  of  the 
bounty  of  the  government,  he  has  a  right 
in  his  homestead  that  the  laws  will  pro- 
tect. His  claim  isonly  subordinate  to  that 
uf  a  railroad  company  when  that  com- 
pany  has  so  complied  with  the  law  as  to 
make  the  homesteader's  claim  subordinate 
to  its  own.  Failing  Itself  to  comply  with 
the  terms  of  the  grant  of  the  right  of  way 
to  railroad  companies,  the  company  has 
no  right  to  assail  the  title  of  anyone.  The 
evidence,  we  think,  clearly  establishes  the 
fact  t^at,  at  least  three  months  before  the 
defendant  railroad  company  permanently 
located  its  line  through  the  land  described 
tn  the  declaration,  the  plaintiff  made  his 
bomestead  entry,  and  that  be  thereby  ac- 
quired an  interest  in  the  land  that  the 
railroad  company  was  bound  to  respect. 

The  railroad  company  further  insists 
that  the  right  of  the  homesteader  is  only 
an  inchoate  right,"  which  may  never  ripen 
Into  a  perfect  title  or  a  greater  right. 

Admitting  this  proposition  to  be  true, it 
does  not  confer  upon  the  compan.v  the 
rights  contended  for  here.  It  does  not  oc- 
cupy such  a  position  that  it  can  raise  snch 
a  question. 

The  thirteenth  paragraph  of  the  court's 
charge  is,  in  sabstance,  that  if  the  griev- 
ance complained  of  was  a  continuing  tres- 
pass, the  statute  of  limitations  did  not 
begin  to  mn  when  the  cause  of  action  ac- 
crued, but  that  the  action  might  be  brought 
at  any  time  during  the  continuance  of  the 
trespass,  and  that  the  plaintiff  could  re- 
cover damages  for  the  whole  time,  whether 
the  suit  was  commenced  in  the  time  pre- 
scribed by  statute  or  not.  This  charge,  we 
think,  was  erroneous.  The  statute  (Mc- 
Clel.  Dig.  p. 733,  §  10)  provides  that  actions 
of  tresspass  upon  real  property  can  only  be 
commenced  within  three  years.  The  suit 
before  ub  was  commenced  July  7,  18S7,  and 
the  declaration  alleges  that  the  defend- 
ant broke  and  entered  the  plaintiff's  close 
on  July  1, 1882,  and  alleges  a  coutiuuous 


trespass  upon  his  land  by  the  defendant 
from  the  date  of  the  alleged  entry  to  the 
commencement  of  the  suit.  On  the  day  of 
such  entry  by  the  defendant  an  action  ac- 
crued to  the  complainant,  and  he  could 
have  brought  successive  suits  against  the 
defendant  so  long  as  the  trespass  contin- 
ued. 1  Add.  Torts,  §  885,  and  cases  there 
cited. 

But  the  rule  laid  down  in  the  cases  cited 
supra  does  not  authorize  the  plaintiff  to 
recover  in  an  action  for  trespass  commit- 
ted upon  his  land  by  the  defendant,  re- 
gardless of  time,  simply  because  it  was  a 
continuing  trespass,  nor  do  we  know  of 
any  law  authorizing  such  recovery.  All 
claims  of  the  plaintiff  against  the  defend- 
ant for  trespass  npon  plaintiff's  land  were 
barred  by  the  statute  within  three  years, 
and  the  plaintiff  could  not  recover  damages 
which  he  sustained  more  than  three  years 
before  he  commenced  suit.  But  if  there  was 
a  continuing  trespass,  and  the  evidence 
tends  to  show  that  there  was,  the  plain- 
tiff was  entitled  to  recover  any  damages 
he  sustained  in  consequence  of  such  tres- 
pass at  any  time  within  three  years  before 
the  suit  was  commenced. 

The'  amount  of  the  Judgment  rendered 
was  f600,andtbeevidence,  we  think, shows 
conclusively  that  tbedamages  sustained  by 
the  plaintiff,  reenltlng  from  the  acts  of  the 
defendant,  amounted  to  only  f  600.  This 
is  the  estimate  placed  upon  the  damages 
by  the  plaintiff  himself,  and  he  should  be 
bound  by  it,  and  the  defendant  also  should 
be  bound  by  it,  because  thereisnoevldaice 
to  show  that  plaintiff's  estimate  was  not 
correct.  Plaintiff  estimates  the  damages 
for  destruction  of  timber  and  cord-wood 
on  the  right  of  way  at  $130,  com  de- 
stroyed, f30,  and  rails  and  pasturage  de- 
stroyed at  $20,— making,  in  all.  $180.  This 
amount  the  plaintiff  clearly  was  not  enti- 
tled to,  because thedestruction of  the  prop- 
erty occurred  when  the  defendant  first  en- 
tered upon  the  plaintiff's  land,  and  hence 
it  was  barred  by  the  statute.  But  as  it 
may  be  that  the  defendant,  by  its  acts  and 
implied  promises  of  settlement,  Induced 
the  plaintiff  to  postpone  the  commence- 
ment of  his  suit  until  a  large  part  of  his 
claJm  was  barred,  and  as  the  plaintiff,  un- 
der the  evidence,  was  certainly  entitled  to 
some  damages  in  consequence  of  the  de- 
fendant's continuing  trespass,  and  as  we 
do  not  think,  under  all  the  circumstances 
of  the  case,  that  damages  to  the  amount 
of  f  320  would  be  excessive,  and  also  for  the 
purpose  of  saving  the  expense  of  further 
litigation,  we  will  give  the  plaintiff  the 
option  to  save  his  judgment  for  f320,  and 
interest  thereon  from  the  rendition  of  the 
same,  if  he  will  enter  a  remittitur  of  $280 
as  of  the  date  of  said  Judgment.  The  order 
will  be  that  the  Judgment  stand  as  of  the 
date  it  was  rendered,  if  the  plaintiff  enter 
the  remftt/f  or  indicated,  but,  failing  to  do 
this,  within  80  days  after  the  mandate  of 
this  court  is  received  by  the  clerk  of  the 
circuit  court,  the  Judgment  is  reversed  and 
new  trial  granted. 

There  are  other  questions  raised  toother 
parts  of  the  court's  charge,  and  refusals 
to  charge  as  requested  by  defendant,  but 
we  do  not  consider  it  important  to  con- 
sider them. 
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SooTT,  Sberia,  v.  Milton  et  aJ. 
(Supreme  Court  of  Florida.    Jan.  81, 1890.) 
AppbaIi-Bono— Amount. 
Where  an  appeal  is  taken  by  a  sheriff  under 
the  act  of  February  17,  183;i,  (McCleL  Dig.  p.  841, 
a  8,  8,)  from  an  order  directing  him  to  pay  over 
money  to  a  plaintiff  in  execution,  and  the  penalty 
of  the  appeal-bond  is  less  than  the  amount  of  the 
sum  and  costs  ordered  to  be  paid,  the  appeal  will 
be  dismissed  on  the  ground  of  the  insufflc-iency  of 
the  bond. 
(SyUalnu  by  the  Court) 

Appeal  from  circuit  court,  Jaclcson  coun- 
ty; James  F.  McClbi.lan,  Judge. 

D.  L.  McKiunon,  lor  appellant.  Liddon 
A  Carter,  for  appellees. 

Banbt,  C.  J.  Appellees  have  moved  to 
dismiss  the  appeal  on  the  ground  that  the 
appeal-bond  is  insufficient  in  amount,  and 
not  in  accordance  with  the  law  regulating 
appeals. 

The  facts  are.  In  substance,  that  the  ap- 
pellees moved  in  the  circuit  court  for  a  rule 
against  appellant,  as  sheriff  of  Jackson 
county,  to  compel  him  to  pay  overto  them 
$75.19,  their  pro  rata  share  of  the  pro- 
ceeds of  personal  property  levied  upon  un- 
der certain  writs  of  attachment,  and  sold 
by  him  under  an  order  of  court.  The  sher- 
itt  answered,  setting  np  the  prior  rights  of 
other  claimants  to  thesaid  sum  so  held  by 
him,  and,  the  cause  coming  on  to  be  heard, 
the  court  rendered  Judgment  to  the  effect 
that  he  pay  over  to  the  appellees  pro  rata 
the  sum  stated,  to  be  credited  upon  their 
executions,  and  that  appellees  recover  of 
him  the  cost  of  the  proceeding,  taxed  at 
f6.31,  to  be  levied  of  his  goods  and  chat- 
tels, lands  and  tenements,  and  that  execu- 
tion issue  for  the  same. 

From  this  judgment  an  appeal  was  en- 
tered ;  the  bond  given  being  in  the  penalty 
of  $76.19,  and  conditioned  for  the  payment 
to  the  appellees  of  said  "judgment  or  order 
and  coats"  in  case  the  same  should  be  con- 
firmed by  this  court. 

The  second  and  fourth  sections  of  the  act 
of  February  17, 1833, entitled  "An  act  regu- 
lating appeals  In  certain  cases  not  hereto- 
fore provided  for  by  law, "  (sections  8,  9,  p. 
841,  McClel.  Dig. ;  §§  8,  9.  p.  448,  Thomp. 
Dig.,)  provide  (section  2)  that,  "in  all  cases 
In  which  a  rule  of  court  or  other  summary 
order  to  any  of  the  officers  of  court  and  their 
securities  ordeputiesis  In  effect  a  judgment 
for  the  payment  of  money  or  other  thing, 
the  party  aggrieved  may  prosecute  his,  her, 
or  their  appeal  or  certiorari  in  the  follow- 
ing manner:  •  •  •  Appeals  and  writs 
of  error  shall  lie  to  the  supreme  court  from 
the  circuit  courts,  as  in  other  cases;"  and 
(section  4)  "in  such  cases  [in  which  such 
order  shall  be  made  in  future]  the  said  par- 
ties may  proceed,  as  aforesaid,  to  prosecute 
their  said  appeals,  writs  of  error,  or  cer- 
tloraii,  upon  giving  bond,  as  aforesaid, 
and  taking  their  appeal  within  ten  days 
[thirty  by  virtue  of  chapter  3008,  Act  of 
February  27, 1877,  section  2,  p.  840,  McClel. 
Dig.]  after  the  adjournment  of  the  court, 
and  their  writs  of  cn-or  and  certiorari  as 
in  other  cases  provided  for  by  law." 

The  third  section  of  the  same  act  was  as 
follows:  "That  in  all  such  cases  as  those 
described  in  the  second  section  of  this  act, 
heretofore  decided,  In  which  the  order  of 
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the  court  has  not  been  fully  enforced,  the 
writ  of  error  or  certiorari  may  be  taken 
within  six  months  after  the  passage  of  this 
act,  the  party  serving  out  such  writ  of  er- 
ror or  prosecuting  such  appeal  giving  bond 
and  security  to  perform  the  judgment  of 
the  court  to  which  the  appeal  is  taken,  or 
in  which  the  writ  of  error  or  certiorari  is 
prosecuted."    Duval's  Compilation,  111. 

This  section  Is  notto  be  found  in  Thomp- 
son's or  McClellan's  Digest  of  the  statutes, 
and  its  absence  is  explained  in  a  note  on 
page  448  of  the  former  work,  by  the  state- 
ment that  it  was  "temporary,  and  has  ex- 
pired. " 

The  statute  of  February  10,1832,  r^ulat- 
Ing  appeals  in  common-law  actions,  Is  to 
be  found  on  page  446  of  Thompson's,  and 
page  840  of  McClellan's,  Digest,  in  the  same 
chapter  with  the  above  second  and  fourth 
sections,  and  requires  that  the  party  ap- 
pealing, if  defendant,  shall  give  bond  "  In  a 
sum  sufficient  to  cover  the  amount  for 
which  judgment  has  been  given,  •  •  • 
together  with  costs;"  and  conditioned 
that  the  appellant,  if  defendant,  shall  pay 
the  debt,  damages,  or  condemnation  and 
costs,  in  case  the  judgment  of  the  circuit 
court  shall  be  affirmed  by  the  supreme 
court.    Montgomery  v.  Knox,  22  Fla.  676. 

It  is  apparent  that  the  penalty  of  the  ap- 
peal-bond is  notsufflcientto  cover  the  sum 
for  which  judgment  has  been  given,  togeth- 
er with  the  costs,  as  required  by  the  pro- 
vision of  the  act  of  1832,  ajs  to  the  amount 
of  an  appeal-bond,  which  provision  coun- 
sel for  appellees  contends  controls  in  the 
case. 

It  is  evident  from  the  title  of  the  act  of 
1833  that  it  was  passed  to  cover  cases 
which  were  understood  not  to  be  within 
the  act  of  1832;  and  it  is  also  clear  that  the 
case  before  us  is  within  the  act  of  1833,  and, 
being  so,  the  question  is,  what  amount  of 
bond  does  the  last-named  act  require  to  be 
given?  The  view  of  counsel  for  appellees 
is  that  the  amount  is  controlled  by  the 
act  of  1832,  meaning,  we  understand,  that 
the  other  actin  effect  adopts  thatprovislon 
of  it.  This  was  doubtless  the  view  of  Judge 
Thompson  and  the  committee  of  examin- 
ers of  his  work,  which  was  published  in  1847, 
and  includes  the  laws  passed  and  in  effect 
up  to  and  inclusive  of  January  6th  of  that 
year;  for,  reading  the  second  and  fourth 
sections  as  they  appear  in  that  digest,  as 
well  as  In  Judge  McClellan's,  published  In 
the  year  1881,  and  including  the  laws  of  that 
and  prior  years  then  in  force,  no  other  con- 
struction is  natural  or  reasonable;  and,  as 
shown  above,  it  is  expressly  stated  in  the 
former  work  that  the  third  section  of  the 
act  of  1832  was  temporary,  and  had  expired, 
which  indicates  their  view  to  have  been 
that  this  section  was  never  meant  to  regu- 
late in  any  manner  the  bond  to  be  given 
"in  future"  cases,  underthe  fourth  section,- 
and  that  the  words  "  upon  giving  bond  as 
aforesaid,  "in  the  fourth  section,  did  not  re- 
fer to  it. 

That  this  has  been  the  view  of  the  pro- 
fession and  the  practice  since  the  publica- 
tion of  Thompson's  Digest,  to  say  nothing 
of  the  evidence  it  g;!  ves  as  to  former  years,  we 
do  not  uoubt;  and,  though  we  think  there 
is  room  for  seriously  questioning  the  prop- 
osition  that   the  third   section  did   not 


Digitized  by 


Google 


l*-) 


SUCCESSION  OP  LEHMANN. 


stand  asfhe  permanent  definition  or  ex- 
planation ot  tbewordB  "upon  ^vlnK  bond 
a8'aforesald,''of  the  fourth  section,  though 
only  temporary,  in  so  far  as  cases  previous- 
ly "decided,  ♦  •  •  and  not  fully  en- 
forced, "  were  concerned,  yet  oar  opinion  is 
that  even  upon  this  view  the  act  of  1833, 
considered  Independently  of  the  former  act, 
required  a  bond  sufficient  to  cover  the 
amount  of  the  order  and  costs.  In  a  case 
like  this  no  smaller  bond  would  be  suffi- 
cient to  secure  a  performance  of  the  judg- 
ment of  this  court,  if  it  affirmed  the  order 
appealed  from. 

It  is  apparent  upon  the  face  of  the  act  of 
1S33,  as  it  is,  and  has  beon  decided,  of  the 
other  act,  (Simmons  v.  Spratt,  22  Fla.  370, 
372,)  that  there  is  no  appeal  under  It  with- 
out giving  a  bond ;  or,  in  other  words, the 
bond  was  not  required  to  make  an  appeal 
otherwise  given  operate  as  a  aupersedews. 
A  full  answer  to  the  argument  that  the 
legislature  did  not  intend  to  make  an  offi- 
cer already  bonded  give  so  large  a  bond  is 
that  the  second  section  expresses  the  un- 
derstanding of  the  legislature  that  it  was 
dealing  with  such  officers,  and  yet  the  stat- 
ute made  the  requirement  of  a  bond  Indi- 
cated above.  In  making  this  requirement 
it  shows  that  it  did  not  intend  that  the 
official  bond  should  operate,  either  In 
whole  or  In  part,  as  an  appeal-bond  in 
such  cases.  The  presence  of  these  require- 
ments is  also  a  satisfactory  response  to 
anything  that  may  be  said  as  to  the  offi- 
cer's acting  in  his  official  capacity,  or  not 
being  personally  interested.  Although  the 
officer  may  hold  the  money  as  such,  he  is 
deeply  interested  In  paying  it  to  no  one  but 
him  who  is  rightly  entitled  to  It ;  and  the 
statute  has  required,  whether  it  be  con- 
strued to  adopt  the  act  of  1832  or  not,  that 
there  shall  he  a  bond  sufficient  in  amount 
to  cover  the  entire  recovery,  both  Judg- 
ment and  costs,  which  the  officer  may  seek 
to  question  and  stay  the  enforcement  of  by 
an  appeal. 

Without  meaning  to  disturb  a  long-set- 
tled practice,  our  opinion  is  that,  under  ei- 
ther view  to  be  taken  of  the  act  of  1833,  the 
bond  is  insufficient  in  amount,  and  that 
the  appeal  should  be  dismissed,  and  it  will 
be  so  ordered. 
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Succession  of  Lehmann. 


(Supreme  Court  of  Louitiana.    Nov.  IS,  1889.) 

BblBCDTOBS — SAI.a  UNDER  OBDER  OF  COUST — 
RiOHTS  or  PUBCRASEK. 

1.  Inquiry  touching  the  Illegality  of  an  execu- 
tor's appointment  cannot  be  raised  by  a  purchaser 
of  property  of  the  succession  at  judicial  sale,  under 
an  orAet  of  court  apparently  regular,  and  for  the 
purpose  of  discbarging  debts  of  tbe  deceased,  and 
costs  of  administration. 

2.  While  actually  exercising  tbe  ofBce  of  exec- 
utor, be  must  perform  its  duties,  and  the  illegality 
of  his  appointment  will  not  vitiate  his  acts. 

8.  Furcbasers  at  succession  sales  are  not  bound, 
St  tbeir  peril,  to  inquire,  when  the  property  is  ad- 
vertised by  an  executor,  whether  tbe  will  appoint- 
ing him,  which  is  valid  on  its  face,  is  voidable. 

4.  When  a  succession  is  in  the  hands  of  an  ex- 
ecutor, and  in  process  of  liquidation,  the  interest 
of  tbe  heirs  beingmerely  contingent,  they  need  not 
he  consulted  or  heard  before  an  application  for  sale 
Is  made,  ae  a  condition  precedent  to  the  validity  of 
tbe  title  of  a  purchaser. 

&  When  the  procc  els  of  a  sale  made  by  an  ex- 
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ecutor  to  pay  debts,  are  not  greatly  disproportion- 
ate to  the  debts,  the  sale  will  not  be  annulled. 

6.  Acts  of  procuration  under  private  signature 
become  authenticated  when  attached  to  and  form 

garts  of  judicial  proceedings,  or  are  incorporated 
1  an  authentic  act. 
ISylUilrua  by  the  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Monroe,  Judge. 

F.  N.  Butler,  for  appellants.  Alfivd  Grima, 
C.  F.  Chiibome,  and  Jerome  Mennier,  for 
appellees. 

Watkins,  J.  Three  of  the  purchasers  of 
Immovable  property  at  succession  sole 
resist  a  rule,  taken  upon  them  by  the  testa- 
mentary executor,  to  compel  their  com- 
pliance with  the  terms  of  adjudication  and 
acceptance  of  title.    Their  objections  are: 

(1)  That  the  testament  of  tbe  decedent  is 
absolutely  null,  because  she  had  not  at- 
tained the  full  age  of  16  when  it  was  made; 
"  and  therefore  the  appointment  of  the  ex- 
ecutor In  said  will,  and  all  proceedings 
founded  on  same,  as  well  as  tbe  conflrma- 
tion  of  said  executor,  are  null  and  void." 

(2)  That  there  are  heirs  of  the  deceased  who 
are  absent  from  the  state,  and  not  repre- 
sented therein,  who  have  an  interest  in 
contesting  the  validity  of  said  testament, 
and  who  are  not  made  parties  to  the  pro- 
ceedings ancillary  to  sale.  (3)  That  the 
amount  of  property  sold  was  considerably 
In  excess  of  the  debts  of  tbe  succession,  and 
the  sale  was  unwarranted  and  illegal.  In 
addition  to  the  foregoing  defenses,  which 
are  common  to  all  tbe  respondents,  Mrs. 
Adele  Domecq  urges  that  the  piece  of  prop- 
erty which  was  adjudicated  to  her  was 
previously  purchased  for  the  deceased  tes- 
tatrix through  "certain  Judicial  proceed- 
ings" in  the  civil  district  court,  and  that 
title  was  passed  before  a  notary,  in  whicli 
the  vendors  were  ostensibly  represented  by 
attorneys  in  fact,  whose  procurations  were 
not  authentic  in  form,  and  did  not  furnish 
complete  evidence  of  thelrslgnatures.  For 
%11  of  these  reasons,  they  insist  that  tbe 
proffered  titles  are  not  good. 

1.  In  regard  to  lAie  first  objection,  the 
facts  are  these:  Louise  Mathilde  Lehmann 
died,  leaving  a  will,  in  which  she  Instituted 
Widow  E.  H.  Lehmann  her  universal  leg- 
atee, and  appointed  Paul  Lacoste  tenta- 
mentary  executor.  The  will  was  duly  pro- 
\  bated,  and  letters  testamentary  were  is- 
sued to  the  testamentary  executor.  An 
inventory  waa  taken,  and  the  property  ap- 
praised at  $4,500.  On  sb  o  wing  to  the  court 
the  existence  of  about  $3,000  of  debts  due 
by  the  deceased  In  addition  to  the  cost 
and  expenses  of  administration,  and  that 
he  had  no  funds  to  pay  same,  the  executor 
represented  that  a  sale  of  the  movables 
and  so  much  of  the  immovables  of  the  es- 
tate as  would  meet  and  pay  the  same, 
should  be  made;  and  the  judgeso  ordered. 
In  the  petition  of  the  executor  the  univer- 
sal legatee  joined,  alleg^ing  that  she  pos- 
sessed no  means  with  which  to  pay  the 
debts  and  charges  against  the  succession. 
Conceding,  for  argument,  that  the  testa- 
ment is  null  for  want  of  capacity  of  the  in- 
fant testatrix  to  make  it,  this  objection 
goes  to  the  capacity  of  the  testamentary 
executor  only.  Then  we  have  to  answer 
this  question:   Can  a  purchaser  ot  succea- 
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■ion  property  at  ludlclal  sale,  made  tmder 
an  order  of  court,  on  the  joint  petition 
of  a  testamentary  executor  and  universal 
le^ratee,  showing  an  apparent  necessity 
therefor.  In  order  to  meet  and  discharge 
the  debts  of  the  deceased,  and  the  cost  and 
expense  of  administration,  urge  the  nullity 
of  the  testament  appointing  the  testament- 
ary executor  as  a  reason  for  her  non-ac- 
ceptance of  the  tendered  title?  We  thlnlc 
not;  for  it  has  been  held  that  "Inquiries 
touching  the  legality  of  a  syndic's  appoint- 
ment are  irrelevant"  in  an  Inlunction  suit 
by  the  hpirs  of  an  Insolvent  ftgainst  an  ex- 
ecution of  a  12-months'  bond.  Say  the 
court:  "While  actually  exercising  the  of- 
fice, he  must  perform  its  duties ;  and  the 
Illegality  of  bis  appointment  will  not  viti- 
ate his  acts."  Ooutler  r.  Lemee,  83  La. 
Ann.  807. 

It  ha«  been  held  to  be  "elementary  that 
the  mere  illegality  of  the  appointment  [of 
an  administrator]  will  not  vitiate  the  acts 
done  under  It."  Say  the  court:  "This  Is 
so  true  that  the  law  will  not  allow  a  sus- 
pensive appeal  from  a  decree  appointing 
such  officers;  but  declares  tbatsuch  decree 
■hall  have  immediate  effect,  not nrithstand- 
Ing  the  appeal,  and  therefore  regardless  of 
the  I^allty  or  Illegality  of  the  appoint- 
ment." InreEstateofAltemus,82La.Ann. 
887;  Succession  of  Dugart.SO  La.  Ann.  368; 
Turner  v.  Hill,  21  La.  Ann.  543 ;  Oradnigo  v. 
Moore,  10  La.  Ann.  670:  Dorseyv.  Vangban, 
6  La.  Ann.  166;  Beard  v.  Oresham,  Id.  161; 
Code  Prac.  arts.  680,  1069. 

Not  only  is  this  general  proposition  sus- 
tained by  ample  authority,  but  it  has  been 
applied  to  this  particular  class  of  cases ; 
tor  in  Green  v.  Baptist  Church  of  Shreve- 
port,  27  La.  Ann.  663,  the  case  was  stated 
thus:  "Plaintiff  claims  that  her  birth  de- 
stroyed their  father's  will;  that  the  exec- 
utor became  thereby  without  power  to  act ; 
and  that  the  sale  made  by  him  conveyed 
no  title.  It  is  in  evidence  that  Robert 
Green  died  Insolvent.  It  is  admitted  that 
the  proceeds  of  the  property  went  towards 
the  payment  of  his  debts.  Prima  facie,  the 
title  acquired  by  the  first  purchaser  was  a 
good  one.  The  property  had  been  sold  un- 
der an  order  of  a  competent  court  made  at 
the  instance  of  one  apparently  authorized 
to  applyforlt.  The  records  of  the  country 
showed  that  the  executor  was  exercising 
the  functions  of  his  office  at  the  time  he 
asked  forthe  orderof sale.  Purchasers  are 
not  bound,  at  their  peril,  to  Inqalre,  when 
property  is  advertised  for  sale  by  an  exec- 
utor, whether  anything  has  occurred  out- 
side of  court  to  destroy  the  will  under 
which  be  is  acting."  It  is  equally  true 
that  the  purchaser  is  not  bound  to  insti- 
tute inquiries  into  the  validity  of  the  will 
appointing  the  executor,  nor  into  the  ca- 
pacity of  the  testatrix  to  make  the  will, 
when  it  is  valid  on  its  face.  In  Succession 
of  Condon,  28  La. Ann.  755,  the  court  said  of 
a  purchase  of  succession  property  who 
was  ruled  to  accept  the  proffered  title: 
"  It  is  well  settled  that  under  such  circum- 
stances the  purchaser  gets  a  good  title,  all 
incumbrances  being  transferred  from  the 
thing  sold  to  the  proceeds,  which  are  un- 
der the  control  of  the  court.  Appellant 
bafl  raised  objections,  and  discussed  mat- 
ten  in  which  he  has  no  interest,"    The 


defendants  in  this  suit  ooenpy  the  same 
situation.  The  testamentary  executor  w«m 
appointed  in  a  testament  which  was  ap- 
parently valid,  and  which  was  formally  ex- 
ecuted and  probated.  An  order  of  court 
was  petitioned  for  by  him,  and  the  univer- 
sal legatee  named  in  the  will,  and  same  was 
granted  by  the  judge  directing  a  sale  of  the 
property  of  the  succession  to  pay  its  debts 
and  charges.  Thereunder  a  sale  was  made, 
and  the  property  adjudicated  to  the  de- 
fendants In  eeparnte  parcels.  The  vice  in 
the  will  might  divest  the  title  of  the  univer- 
sal legatee  to  the  residuum  of  the  proceeds 
of  sale,  but  the  consequent  illegality  of 
the  executor's  appointment  cannot  affect 
the  title  of  property  sold,  and  constitutes 
the  purchaser  one  in  bad  faith. 

2.  In  this  case  it  is  a  fact  conceded  that 
the  deceased  left  no  forced  heirs ;  and  it  is 
only  contended  that  there  are  some  coIla1> 
oral  relations,  who  are  absent  from  the 
state,  and  unrepresented  therein,  and  who 
were  necessary  parties  to  the  proceedings 
antecedent  to  the  sale.  It  is  not  suggested 
that  absent  heir^  have  any  higher  rights 
than  those  who  are  present  or  represented, 
northatcollaterals  have  any  higher  rights, 
or  are  entitied  to  other  notice  than  are 
forced  heirs.  They  stand  on  a  level.  We 
said  in  Succession  of  Hood,  88  La.  Ann. 
466:  "  When  asuccesslonlsinthebands and 
under  the  control  of  an  executor  or  of  an 
administrator,  and  is  in  process  of  liquida- 
tion, the  interest  of  the  heirs,  minors  or 
majors,  being  merely  contingent,  deducto 
oen  alieno,  neither  must  be  consulted  or 
beard  before  an  application  is  made  bythe 
succession  repiesentative  as  an  essential 
condition  precedent  for  the  validity  of  an 
order  of  sale  to  pay  debts."  This  doctrine 
is  sanctioned  in  repeated  decisions  of  our 
predecessors,  and  is  settled  law.  Heirs  of 
Brown  V.  Jacobs.  24  La.  Ann.  680;  Carter 
V.  McManus,  15  La.  Ann.  676;  Vincent  v. 
D'Aubigne,  19  La.  Ann.  528;  Succession  of 
Hebrard,  18  La.  Ann.  496 ;  Davidson  v.  Da- 
vidson, 28  La.  Ann.  269.  Hence  the  mere 
absence  of  the  collateral  heirs  of  the  deced- 
ent did  not  affect  the  validity  of  the  sale. 
II  a  sale  of  succession  property  could  not 
be  affected  without  the  presence  and  con- 
currence of  the  colla  teral  kindred  of  a  de- 
ceased insolvent,  the  recourse  of  his  credit- 
ors would  be  poor  indeed. 

3.  The  third  ground  of  defendant's  objec- 
tion isnotwell  taken.  The  proceeds  of  sale 
are  not  seriously  disproportionate  to  the 
debts  of  the  deceased,  and  the  costs  a  ad  ex- 
penses of  administration.  The  total  pro- 
ceeds of  sale  are  f  5,085,  and  the  debts  and 
charges  are  f  3,595.24.  The  excess  of  pro- 
ceeds is  $1,490.  In  the  estimate  of  exi)enses 
of  sale,  the  cost  of  advertisement  isnottak- 
enjnto  account,  nor  are  the  future  costs  of 
final  account  and  settlement.  How  was  the 
executor  to  know  that  the  property  would 
bring  at  sale  f  600  over  and  above  its  ap- 
praisement, as  It  did?  Hecouldnot.  Under 
the  circumstances,  theexcess  is  trivial,  and 
doesnotvitiatethesale.  Succession  of  Du- 
me8tre,40  La.  Ann.  672,4  South.  Rep.  328, is 
not  applicable.  In  that  case  the  value  of  the 
property  sold  was  $21,000,  and  the  debts  ag- 
gregated $10,000,  or  less.  Minors  had  a 
half  Intsrest  In  the  property.  We  viewed  it 
as  a  partition  proceeding  in  disguise,  wlth- 
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out  the  prescribed  (orms  of  law  taarlngr 
been  attended  to,  and  that  its  covert  pur- 
pose was  to  direst  Ul^ally  tbe  title  of  tbe 
minors. 

4.  The  complaint  of  the  acts  of  procura- 
tion is  not  well  founded.  According  to  de- 
fendant's own  Judicial  admission  in  her  an- 
swer, the  decedent's  deed  was  the  offspring 
of  certain  Judicial  proceedinKs,  through 
wblcb  her  title  was  evol  ved .  They  certain- 
ly authenticated  tbe  powers  of  attorney, 
and  same  cannot  now  be  questioned. 

The  Judgment  appealed  from  is  erroneous. 
It  is  therefore  ordered  and  decreed  that 
the  judgment  appealed  from  be  annalled 
and  reversed,  tind  it  Is  now  ordered  that 
plaintiffs'  rale  be  made  absolute  atddend- 
ants'  coat  in  both  courts. 

(41  La.  Ann.  1020)         ""~"~ 

Abmant  t.  New  Obleans  &  C.  R.  Co. 
(/Suprenttf  Court  of  LouUiatM.  Dea  16^  1880.> 
Bxsoinxna  —  Appoimtmsmt — Cobfokatioii*— 

STOCKBOUDBIIS— DlTIOSin>«— FBIMBIFTIOlf. 

1.  The  decree  of  the  oonrt  of  competent  Juris- 
diotion,  •ppointing  a  testamentarv  ezeoutor  who 
has  duly  aualifled,  stands  prima  fade  valid,  and 
an  exception  to  the  capacity  of  the  ezeoutor,  not 
putting  at  iBsne  the  regnlsnty  of  his  appointment 
and  qualification,  bnt  based  on  grounds  eztraneoos 
to  tbe  probate  proceeding,  throws  on  tbe  exceptor 
the  burden  of  proving  them,  and,  in  absence  of 
proof,  tbe  exception  is  properly  overruled. 

a.  Dtvldends  declared  on  stock  in  a  corporation, 
like  irregular  deposits  in  banlc,  are  payable  on  de- 
mand, and  until  demand  and  lefusal  prescription 
does  not  begin  to  run  against  the  person  entitled. 

8.  Where  the  stock  of  an  expiring  ooi-poratlon 
is  merged  into  the  stock  of  a  new  one,  organized  as 
its  snooessor,  acquiring  Its  franoUses  and  assum- 
ing its  obUgationa,  a  iffovision  Inserted  in  the 
dftarter  of  the  new  company,  forfeiting  dividends 
not  <d«imed  within  tliree  years  from  tbe  time  when 
declared,  is  not  binding  upon  the  old  stockholders, 
except  from  the  time  when,  expressly  or  by  im- 
plication, they  consent  thereto  oy  assuming  the 
quality  of  stockholders  in  the  new  company.  An 
wd  stobkbolder,  who  has  been  ignorant  of  his  rights 
and  of  tlie  transfer,  and  who  cuaims  his  dividends 
as  soon  as  informed  of  their  existenoe,  cannot  be 
ailected  by  such  provision  except  linjvtviro. 
{,Svl\abu9  hy  the  Cov/rt.) 

Appeal  from  district  court,  parish  of  Or- 
leans; RioHTOR,  Judge. 

JohD  M.  Bonner,  for  appellant.  Semmea 
A  Legendre,  for  appellee. 

Fenner,  J.  An  exception  was  filed  to 
the  right  of  plaintiff  to  stand  in  Judgment 
as  testamentary  executor,  on  the  grounds 
that  the  will  under  which  he  was  appoint- 
ed is  invalid;  that, If  valid, it  is  not  Eihown 
that  it  has  not  been  completely  executed; 
and  that,  as  there  are  no  debts  due  by  the 
succession  in  this  state,  there  is  no  necessi- 
ty for  an  executor  or  administrator.  The 
exception  does  not  deny  that  the  plaintiS 
has  been  regularly  appointed,  and  qualified 
as  executor,  under  the  decree  of  a  court  of 
competent  Jurisdiction.  Such  a  decree 
must  be  treated  as  prima  facie  valid ;  and 
even  If  it  were  conceded,  argument!  gratia, 
that  defendant,  a  mere  debtor  of  the  succes- 
sion, could  attacklt  in  this  collateral  way, 
yet,  as  the  grounds  of  the  attack  are  mat- 
ters extraneous  to  the  probate  proceeding, 
the  burden  of  proof  would  lie  on  him,  and 
he  has  ofleredno  evidence  whatever  on  the 
subject. 


OIT  THE  MKBITB. 

The  suit  is  brought  to  recover  dividends 
for  many  yeais  on  86  shares  of  stock  in  the 
defendant  company.  The  ownership  of 
the  stock  in  decedent  is  fully  proved,  and  It 
is  also  proved  that  the  dividends  have  been 
declared,  have  never  been  paid,  and  stand 
as  due  on  the  books  of  the  company.  The 
prescription  of  three  and  of  ten  years  is 
pleaded.  Dividends  on  stock  are  like  irreg- 
ular deposits  of  money  In  a  bank,  payable 
only  on  demand,  and,  until  demand  and  re- 
fusal, prescription  does  not  begin  to  run 
against  the  peison  entitled.  De  St.  Romes 
V.  Cotton  Press,  20  La.  Ann.  381 ;  Brown  v. 
Pike,  34  La.  Ann .  576 ;  State  v.  Railroad  Co., 
6  Gill,  363;  Railroad  Co.  v.  Hickman,  28  Pa. 
St.  329;  Bank  v.  Gray,  (Ky.)  2  S.  W.  Rep. 
168. 

The  defendant  finally  invokes  tbe  provis- 
ion of  Its  charter,  passed  in  1882,  declaring, 
"Any  dividend  not  called  for  within  three 
years  fromthedateof  its  beingmade  paya- 
ble shall  revert  to  the  company. "  Defend- 
ant is,  ih  effect,  tbe  successor  of  the  former 
corporation  bearing  thesame  name,  whose 
charter  expired  in  1883.  The  stock  of  the 
new  company  was  issued  to  the  old  com- 

gany,  and  distributed  among  Its  stock- 
olders  in  lieu  of  thdr  stock  In  the  latter, 
and  the  new  company  assumed  all  the 
debts  and  obligations  of  the  old,  of  whatso- 
ever nature.  The  provision  above  quoted 
was  not  contained  in  the  charter  of  theold 
company,  and  of  course  the  new  company 
could  not  destroy,  abridge,  or  forfeit  rights 
acquired  by  tbe  stockholders  of  the  old, 
without  their  consent.  The  provision, 
therefore,  cannot  affect  dividends  which 
had  aci-rued  under  the  old  organization, 
and  which  the  new  company  bonnd  Itself 
to  pay. 

It  is  claimed,  however,  that,  as  concerns 
the  dividends  declared  by  the  new  compa- 
ny, the  provision  must  be  enforced.  We 
consider  that  tbe  provision  is  binding 
on  all  stockholders  of  the  old  company 
who  consented  to  the  merging  of  their 
stock  into  the  stuck  of  tbe  new  company, 
from  the  time  of  such  consent,  whether 
g:iven  expressly  or  by  implication  from  acts 
adopting  the  change.  We  hold  that  by 
bringing  this  action  for  dividends  declared 
by  the  newcompanythe  plaintiff  and  those 
represented  by  htm  give  such  consent,  and 
win  be  bound  hereafter  by  all  valid  provis- 
ions of  the  charter;  but  it  fully  appearing 
that  they  were  ignorant  of  the  existence  of 
thelrrighta.andof  all  the  proceedings  had, 
until  shortly  before  the  institution  of  this 
suit,  we  cannot  hold  that  theconsent  shall 
retruact  in  such  manner  as  to  operate  a 
forfeiture  of  rights  of  the  existence  of  which 
they  were  Ignorant.    Judgment  affirmed. 


McQuFF  V.  State. 


(88  Ala.  147) 


(Supreme  Court  of  Alabama.    Ceo.  17, 1889.) 

Rape — Ikdiotment  —  Vbrdiot  —  BxAmNATioN  o» 
PBosxciiTiux—Exci.trDiKO  Witness  vrom  Codbt- 
Boom— CoMPETENOT  o»  Witness— Cokpessions. 
1.  Under  Crim.  Co&»  Ala.  {  8789,  which  pro- 
vides for  tbe  punishment  of  "any  person  who  naa 
carnal  knowledge  with  any  female  under  ten  years 
of  age,  or  abuses  such  female  in  the  attempt  to 
have  carnal  knowledge  of  her, "  an  indictment  is 
sufficient  which  charges  that  defendant  "did  cm- 
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nally  kDOW  or  almae  in  the  sttempt  to  know, 
•   *    •    a  girl  under  the  age  of  ten  years. " 

2.  A  general  verdict  of  "guilty,"  on  an  indict- 
ment which  charges  oftenses  of  the  same  ctascao- 
ter  disjunctively,  as  allowed  by  Crim.  Code  Ala.  ( 
4S85,  Is  not  reversible  error,  nor  ground  tor  motion 
tor  new  trial. 

8.  Averdictof "lmprlBonmentforlife"neednot 
specify  the  place  of  confinement,  where  that  is  pro- 
vided ior  In  the  statute  under  which  defendant  was 
eonvlcted. 

4.  The  refusal  to  exclude  a  witness  from  the 
court-room  during  the  examination  of  another  wit- 
ness Is  disorelionary  with  the  trial  court,  and  not 
reviewable  on  appeaL 

6.  A  child,  7)4  years  of  age,  is  a  competent 
witness,  where  it  appears,  on  Eer  examlnauon  b^ 
the  judge,  that  she  mis  an  intelligent  comprehen- 
•Ion  of  the  belief  that  falsehood  is  not  only  moraUy 
wrong,  but  will  be  severely  punished  in  the  future. 

6.  If  courts  have  power  to  compel  a  personal 
examination  of  the  prosecutrix  in  prosecutions  for 
rape,  it  is  a  matter  of  judicial  dlacretion,  not  re- 
viewable on  appeaL 

7.  Where  confessions  appear  to  be  voluntary, 
and  are  admitted  in  evidence  without  objection, 
it  is  proper  to  refuse  to  give  instructions  which, 
in  effect,  deny  the  right  of  the  jury  to  consider 
them  at  aU. 

Appeal  from  circuit  coart.Cberokeecoun- 
ty ;  John  B.  Tally,  Judge. 

The  indictment  in  this  case  charged  that 
the  defendant,  John  McGutf,  "did  carnally 
know,  or  abuse  In  the  attempt  to  carnally 
know,  Cora  Bishop,  a  girl  under  the  age  ot 
ten  years. "  On  the  trial,  issue  being  joined 
on  the  plea  of  not  guilty,  as  charg:ed  in  the 
indictment,  the  jury  returned  a  verdict 
in  these  words :  "  We,  the  jury,  find  the  de- 
fendant guilty  as  charged  in  the  Indict- 
ment,  and  fix  the  penalty  at  imprisonment 
(or  life ; "  and  thecourt  theretipon  sentenced 
him  to  the  penitentiary  for  life. 

The  defendant  moved  the  court  to  pat 
the  witnesses  tor  the  prosecution  under  the 
rule,  and  the  court  thereupon  required  all 
of  them  to  retire  except  C.  C.  Bishop,  the 
father  ot  the  said  Tora,  who  was  allowed 
to  remain.  The  defendant  asked  that  he 
be  excluded  during  the  examination  of  the 
child,  and  stated  to  thecourt,  as  theground 
of  oaJd  motion,"  that  the  testimony  would 
Show  that  said  Cora  bad  made  different 
Statements  as  to  the  matter,  and  that  her 
testimony,  on  which  the  state  relied,  had 
been  extorted  from  her  by  her  father  un- 
der the  lash,  and  that  she  was  still  under 
the  influence  of  that  duress."  The  court 
overruled  the  motion,  and  allowed  said 
Bishop  to  remain,  and  he  sat  within  eight 
or  ten  feet  of  said  Cora  during  the  whole 
of  her  examination  as  a  witness;  to  which 
ruling  and  action  of  the  court  the  defend- 
ant duly  excepted. 

The  child  on  being  introduced  as  a  wit- 
ness for  the  prosecution,  the  defendant  ob- 
jected to  her  competency,  "on  account  of 
her  tender  years ; "  and,  being  thereupon 
examined  by  the  court  touching  her  com- 
petency and  capacity,  she  said  "that  It  is 
wrong  to  tell  a  lie;  that  she  would  be 
burned  in  flames  it  she  told  a  lie;  and  that 
she  would  go  to  Jesus  when  she  died  if 
she  done  good  all  her  lite. "  She  stated,  al- 
so, on  cross-examination  by  defendant's 
counsel,  "that  she  did  not  know  when  she 
would  be  burned  In  flames,  nor  in  what 
flames. "  She  said  at  first  thatshe  did  not 
know  who  had  told  her  this,  but  then  said 
her  aunt  bad  told  her,  and  that  her  mother 


had  told  her;  that  th^y  had  told  her  be- 
fore she  was  summoned  as  a  witness  in 
this  case;  "that  she  was  sworn  to  tell  tha 
truth;"  "that  it  she  would  tell  the  truth, 
and  be  good,  she  wonld  go  to  Jesus  when 
she  died;  that  it  was  right  to  tell  the 
truth;  that  she  would  be  burned  up  for 
telling  stories;  that  she  did  not  know  it 
any  one  had  told  her  what  to  swear;  and 
that  she  was  seven  and  one-half  years  old." 
The  court  held  her  competent  as  a  witness, 
and  permitted  her  to  testify,  and  the  de- 
fendant thereupon  excepted  to  this  ruling 
by  the  court. 

The  child,  having  testified  to  the  circum- 
stances attending  the  assault,  further 
stated  that  the  defendant  gave  her  a  nickel, 
and  threatened  to  kill  her,  if  she  told  what 
he  had  done;  that  she  went  back  to  her 
father's  house,  and  asked  for  her  purse  to 
put  the  nickel  in;  that  her  father  asked 
where  she  got  it,  and  whipped  her  because 
she  would  not  tell ;  that  she  then  said  the 
defendant  had  given  it  to  her,  and,  on  the 
defendant's  denial,  her  father  whipped  her 
again  for  telling  a  falsehood;  that  she  aft- 
erwards walked  back  to  the  field,  and 
picked  cotton  the  rest  of  the  evening.  The 
child's  mother,  who  made  an  examination 
of  her  person  that  night,  testified  as  to  the 
extent  of  her  injuries;  and  her  grand- 
mother, who  examined  her  several  days 
afterwards,  gave  similar  testimony;  while 
several  physicians,  examined  as  medical 
experts  on  the  part  of  the  defendant,  gave 
testimony  which  tended  to  impeach  their 
statements.  The  defendant  asked  the 
court  "to  appoint  a  committee  of  compe> 
tent  physicians  to  examine  the  person  of 
the  said  Cora,  In  order  that  they  might 
testify  as  to  the  evidences  of  injury,  if  any, 
received  by  her, "  and  he  d  uly  excepted  to  the 
court  refusing  to  appoint  such  committee. 

The  defendant  requested  the  following 
charges  in  writing,  and  duly  excepted  tc 
their  refusal  by  the  court:  (1)  "The  Jury 
cannot  consider  any  confessions  they  may 
believe  the  defendantmade, unless theyflnd 
from  the  other  evidence,  beyond  all  reason- 
able doubt,  that  the  defendant  is  guilty  as 
charged  in  the  Indictment.''  (2)  "Unless 
the  jury  believe  from  the  evidence,  outside 
of  any  confessions  they  may  believe  the  de- 
fendant made,  (If  they  believe  hemade  any.) 
beyond  all  reasonable  doubt,  either  that 
the  defendant  had  carnal  knowledge  of 
said  Cora  Bishop,  or  that  he  injured  her 
sexual  organs  in  the  attempt  to  have  car- 
nal knowledge  of  her,  they  cannot  find 
him  guilty. " 

Matthews  dt  Daniels,  for  appellant. 
W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

SoMERViLLE,  .T.  1.  The  Indictment  is 
found  under  section  3739  of  the  Criminal 
Code,  which  provides  that  "any  person 
who  has  carnal  knowledge  with  any  fe- 
male under  ten  years  of  age,  or  abuses 
such  female  in  the  attempt  to  have  carnal 
knowledge  of  her,  must,  on  conviction,  bs 
punished,  at  the  discretion  of  the  jury, 
either  by  death,  or  by  imprisonment  in  the 
penitentiary  for  life."  Crim.  Code  1886, 
§  3739.  The  indictment  charges  in  proper 
form  that  the  defendant  "did  carnally 
know,  or  abuse  in  the  attempt  to  carnally 
know,  Cora  Bishop,  a  girl  under  the  age  ot 
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ten  years. "  It  follows  the  form  prescribed 
by  the  Code  by  literal  compliance,  and  is 
therefore  sufflclent.  Myers  v.  State,  84  Ala. 
11,  4  South.  Rep.  291. 

2.  It  is  objected  that  the  verdict  of  the 
Jury  should  have  specified  which  of  the 
disjunctive  offenses  charged  in  the  indict- 
ment the  defendant  was  convicted  of,  and 
that  a  general  verdict  of  guilty  is  erroneous 
and  proper  ground  for  reversal  of  the 
Judgment.  The  offenses,  thus  charged  dis- 
junctively, are  of  the  same  character,  and 
subject  to  precisely  the  same  punishment. 
They  could  therefore  be  charged  In  the 
same  count  in  the  alternative.  Crim.  Code 
1886,  §  4385;  HortOn  v.  State,  53  Ala.  488. 
Where  this  form  of  indictment  is  author- 
ized, we  have  uniformly  held  that  a  gen- 
eral verdict  of  guilty  is  not  ground  of  error, 
or  for  motion  in  arrest  of  Judgment.  John- 
Bon  V.  State,  50  Ala.  456 ;  Cawley  v.  State,  37 
Ala.  152. 

3.  The  Jury  had  the  discretion,  under  the 
statute,  to  fix  the  punishment  either  by 
death,  or  by  imprisonment  in  the  peniten- 
tiary for  life.  They  adopted  the  latter  al- 
ternative, fixing  the  penalty  at  "imprison- 
ment for  life,"  without  specifying  the  place 
of  Imprisonment.  The  court  properly  sen- 
tenced the  defendant  to  imprisonment  in 
the  state  penitentiary  for  and  during  his 
natural  life.  The  statute  fixed  the  place, 
and  It  could  not  have  been  elsewhere. 
Crim.  Code  1886,  §§  3739,  4492;  Ganter  v. 
State,  83  Ala.  96,  3  South.  Bep.  600. 

4.  The  refusal  of  the  court  to  put  the  wit- 
ness Bishop,  the  father  of  the  injured  girl, 
under  the  rule,  by  compelling  his  with- 
drawal from  the  court-room  during  the 
child's  examination,  was  a  matter  within 
the  sound  discretion  of  the  trial  court,  and 
Is  not  subject  to  our  review  on  appeal. 
Byan  v.  Couch,  66  Ala.  244;  1  Greenl.  Et. 
(14th  Ed.)  §  431. 

5.  It  Is  objected  that  the  witness  Cora 
Bishop,  upon  whose  person  the  alleged 
abuse  was  practiced,  was  Incompetent  on 
account  of  her  tender  years,  and  her  Ina- 
bility to  comprehend  the  nature  and  bind> 
Ing  obligation  of  an  oath.  She  is  shown 
to  have  been  between  seven  and  eight 
years  old  at  the  time  she  was  examined. 
There  Is  no  particular  age  at  which  a  wit- 
ness may ,  In  all  cases,  be  pronounced  legally 
competent  or  incompetent  to  testify.  This 
would  be  unwise,  not  onlybecausechildren 
differ  greatly  in  powers  of  observation  and 
memory,  but  because  such  a  rule  v^ould 
practically  "proclaim  Immunity  to- certain 
offenses  of  a  serious  nature  against  the 
persons  of  children,  which  it  is  next  to  im- 
possible to  establish  without  receiving 
their  acconnt  of  what  has  taken  place;" 
as  the  one  here  under  consideration.  1 
Best,  Ev.  (Morgan's  Ed.)  §  151.  This  Is  es- 
pecially true  in  view  of  the  frequency  of 
rapes  upon  very  young  children  to  which 
writers  on medlcaljurisprudencehave often 
taken  occasion  to  call  attention,  which  has 
been  accounted  for,  not  alone  by  the  com- 
paratively less  danger  of  exposure  and  con- 
viction attributable  to  the  mental  and  mor- 
al deficiency  of  such  children  as  witnesses, 
but  "by  the  comparative  ease  with  which  a 
child's  resistance  may  be  overcome,  and 
by  Its  entire  Ignorance  of  the  nature  and 
conseqaence  of  the  sexual  act."    3  Whart. 


&  S.  Med.  Jur.  §  217.  These  facts  are  emi- 
nently proper  to  be  considered  by  courts 
in  the  formulation  of  a  correct  rule  of  evi- 
dence on  this  subject.  This  court  has  ac- 
cordingly followed,  in  substance,  the  rule 
laid  down  in  Brasier's  Case,  1  Leach,  199, 
1  East,  P.  C.  448,  where  it  was  held  that 
there  was  "no  precise  or  fixed  rule  as  to 
the  time  within  which  infants  are  excluded 
from  giving  evidence,  but  their  admissibil- 
ity depends  upon  the  sense  and  reason  they 
entertain  of  the  danger  and  Impiety  of 
falsehood,  which  is  to  be  collected  from 
their  answers  to  questions  propounded  to 
them  by  the  court."  Kelly  v.  State,  75 
Ala.  21:  Morea's  Case,  2  Ala.  275;  Wade's 
Case,  50  Ala.  164;  Carter's  Case,  63  Ala.  52; 
Season's  Case,  72  Ala.  191 ;  Rap.  Crim.  Pr. 
§  298.  If  the  promise  to  tell  the  truth,  in 
other  words,  is  made  under  an  immediate 
sense  of  the  witness'  responsibility  to  God, 
and  with  a  conscientious  sense  of  the  wick- 
edness and  danger  of  falsehood,  this  would 
seem  to  be  all  that  is  requisite  for  the  ac- 
complishment of  justice.  1  Greenl.  Ev. 
(14th  Ed.)  §§  328,  368.  The  examination  of 
the  witness  by  the  circuit  judge  disclosed 
on  her  part  a  very  intelligent  comprehen- 
sion of  the  belief  that  falsehood  was  not 
only  morally  wrong,  but  would  be  severe- 
ly punished  in  the  future.  She  was  clearly 
competent  to  testify,  showing,  as  she  did, 
neither  intellectual  nor  moral  deficiency 
which  would  disqualify  her,  and  there 
was  no  error  in  receiving  her  testimony. 

6.  We  do  not  doubt  the  correctness  of 
thecourt's  ruling  in  refusing  to  compel  the 
infant  to  submit  to  an  examination  of  her 
person  by  medical  experts,  on  motion  of 
the  defendant  made  at  the  trial.  Such  a 
practice  has  never  prevailed  In  this  state, 
and.  If  adopted  as  matter  of  right  in  all 
cases  of  prosecution  for  rape,  the  tempta- 
tion to  its  abuse  would  be  so  great  that  it 
might  be  perverted  into  an  engine  of  op- 
pression, to  deter  many  modest  and  virtu- 
ous females  from  testifying  in  open  court 
against  the  perpetration  of  one  of  the 
most  barbarous  and  detestable  of  all 
crimes.  We  have  repeatedly  held  that  a 
conviction  for  rape  may  be  sustained  on 
the  uncorroborated  testimony  of  a  prose- 
cutrix, which  excludes  the  idea  of  any  ne- 
cessity for  corroboration  by  an  examina- 
tion of  her  person  either  by  medical  experts 
or  others.  In  Bamett  v.  State,  83  Ala.  40, 
8  South.  Rep.  612,  we  accordingly  held 
there  was  no  error  in  the  trial  court's  re- 
fusal to  advise  the  jury  not  to  convict  un- 
less the  testimony  was  corroborated  by 
an  examination  of  her  person  by  medicid 
or  other  experts,  and  that  her  refusal  to 
submit  to  such  examination  would  subject 
her  evidence  to  discredit.  "However  forci- 
ble," we  observed, "  such  a  suggestion  may 
be,  under  some  circumstances,  as  an  argu- 
ment to  a  jury,  the  law  does  not  require 
it." 

It  is  true  that  In  divorce  cases  the  courts 
of  this  country  and  of  England,  as  also  of 
Scotland  and  France,  have  exerted  their 
jurisdiction  to  compel  the  parties  to  suits 
to  submit  to  a  surgical  examination  or  in- 
spection of  the  person,  in  order  to  ascer- 
tain the  fact  of  incurable  impotence,  when 
made  the  ground  upon  w^hich  the  dissolu- 
tion of  the  bonds  of  marriage  is  sought. 
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This  is  limited  to  the  necessity  of  the  par- 
ticular case,  and  is  permitted  only  to  pre- 
vent themiscarriaKeofJustice.  2BiBh.  Mar. 
&  Div.  (6th  Ed. )  §§  590-599 ;  Anon,  36  Ala.  226 ; 
Devanbagh  v.  Devanbagh,  5  Paige,  554,  28 
Amer.  Dec.  443,  and  note,  p.  450.  So,  In  a  re- 
centcase,  cited  by  appellant's  counsel,  in  on 
action  of  damages  for  permanent  Injury  to 
the  plaintiff '8  eyes.no  medical  expert  having 
testified,  it  was  held  error  in  tbetrial  court 
to  refuse  to  make  an  order,  on  defendant's 
request,  to  compel  the  plaintiff  to  submit 
to  an  examination  by  a  medical  expert 
who  bad  been  called  as  a  witness,  and 
was  then  present  in  conrt  ready  to  testify. 
Railroad  Co.  v.  Thul,  29  Kan.  466.  There 
are  many  similar  decisions,  made  in  mod- 
em civil  actions  for  physical  injuries,  where 
the  courts,  in  proper  cases,  have  com- 
peiled  the  plaintltf,  or  injured  person,  to 
submit  his  person  to  the  inspection  of  ex- 
perts in  order  to  ascertain  the  nature  and 
extent  of  such  injuries.  1  Thomp.  Trials, 
§  859;  Schroeder  v.  Railroad  Co.,  47  Iowa, 
879;  Sibley  v.  Smith.  46  Ark.  275;  "White  v. 
Railway  Co., 61  Wis.  536,  21  N.  W.  Rep.  524; 
Hatfield  v.  Railroad  Co.,  88  Mhin.  180,  22 
N.  W.  Rep.  176;  Railroad  Co.  v.  Childress, 
9  S.  E.  Rep.  602. 

The  authority  and  soundness  of  these 
cases  need  not  be  challenged,  although 
some  courts  in  this  country  have  declined 
to  follow  them.  They  are  cases  where  the 
court  had  Jurisdiction  of  the  parties  to  a 
litigated  case  pending  before  it,  who  were 
Invoking  the  assistance  of  its  arm  In  aid 
of  their  civil  rights.  In  this  case  the  wit- 
ness is  no  party  to  any  civil  suit,  but  has 
been  summoned  at  the  instance  of  the 
state,  to  testify  in  a  criminal  prosecution 
against  an  alleged  violator  of  the  law.  It 
may  be  well  doubted,  in  cases  of  rape  and 
cognate  offenses,  whether  thecoart  has  the 
power  to  make  an  order  compelling  the 
Inspection  of  the  private  person  of  a  pros- 
ecutrix in  the  event  of  her  refusal  to  sub- 
mit to  such  examination.  If  such  right  ex- 
ists atall,  we  should  hold  it  to  be  amatter 
of  judicial  discretion  with  the  trial  court, 
to  be  exercised  only  in  cases  of  extreme 
necessity,  and  not  a  subject  of  review  on 
appeal  to  this  court.  There  being  other 
corroboration  of  the  local  marks  of  vio- 
lence in  this  case,  made  soon  after  the  in- 
juries, no  such  necessity  is  made  to  appear. 
The  proposed  examination  by  medical  ex- 
perts, moreover,  not  having  been  made  un- 
til more  than  a  month  after  the  occurrence, 
could  not  be  expected  to  afford  any  very 
nseful  results.  3  Whart.  &  S.  Med.  Jur. 
S  212.  The  refusal  of  the  court  to  grant 
this  motion  was  free  from  error. 

7.  The  confessions  of  the  defendant  ap- 
pear to  have  been  made  voluntarily,  and 
■  they  were  allowed  to  go  to  the  jury  as  evi- 
dence without  objection.  It  was  for  the 
court  to  determine  their  admissibility,  and 
this  action  could  not  have  been  reviewed 
by  the  jury,  although  it  was  within  the 
exclusive  province  of  the  jury  to  determine 
the  weight  to  which  they  were  entitled  as 
evidence.  The  charges  requested  by  the 
defendant,  in  effect,  denied  to  the  jury  any 
right  to  consider  these  confessions  as  com- 
petent evidence  in  foi-ming  their  verdict. 
Their  admissibility,  as  voluntary  or  invol- 
untary, could  not  be  raised  in  this  way. 


and  the  court  properly  refused  to  give 
these  charges.  Long  v.  State,  86  Ala.  36,  6 
South.  Rep.  443;  Nolen  v.  State,  46  Amer. 
Rep.  255,  note ;  Redd  v.  State,  69  Ala.  256. 
We  discover  no  error  In  the  record,  and 
the  judgment  is  affirmed. 

(8»  Ala.  ISl) 

McKelton  ▼.  State. 

(Supreme  Court  of  Alabama.    Dec.  18, 1889.) 

Witness— CoMPBTEjfCT. 

A  boy  14  years  of  age,  who  states  upon  Ilia 

examination  that  he  knows  Uiat  it  is  wrong  to  lie, 

but  did  not  know  that  he  would  be  punished  if  bo 

swore  to  a  lie,  is  not  a  competent  witness. 

Appeal  from  circuit  court  Tuscaloosa 
county;  S.  H.  Sphott,  Judge. 

Defendant,  Charly  McKelton,  wajs  indict- 
ed tor  burglary,  and,  being  convicted,  he 
appeals. 

W.L.  Martin,  Atty.  Oen.,for  the  state. 

McOlbllan,  J.  On  the  trial  below  the 
defendant  objected  to  the  examination  of 
one  Henry  Williams  as  a  witness  against 
him,  on  the  ground  of  incapacity.  Being 
examined  by  the  court,  the  witness  testi- 
fied as  follows:  ''I  am  going  on  fourteen 
years  old.  I  do  not  know  who  made  me. 
I  do  not  know  what  will  be  done  with  me 
if  I  lie  and  steal.  I  know  it  is  wrong  to  lie 
and  steal,  but  I  do  not  know  what  will  be 
done  with  me  if  I  steal.  I  did  not  know 
that  they  would  send  me  to  jail  if  I  swore 
a  He.  I  do  not  know  what  will  become  of 
me  when  I  die.  If  I  swear  to  a  lie.  I  know 
it  is  wrong  to  tell  a  He,  but  did  not  knowl 
would  be  punished  for  it."  On  this  show- 
ing as  to  the  capacity  of  the  witness,  the 
court  allowed  him  to  testify,  and  the  de- 
fendant duly  excepted. 

We  think  this  ruling  of  the  court  erron- 
eous. The  rule  is  that  persons  who  have 
no  comprehension  of  the  nature  and  obli- 
gation of  an  oath, and  are  incapableof  ap- 
preciating their  responsibility  for  its  vio- 
lation, should  not  be  admitted  as.  wit* 
nesses;  and  this  without  regard  to  the 
cause  from  which  the  defect  has  arisen,  and 
hence  without  reference  to  the  age  of  the 
witness.  The  witness  Williams,  though 
he  had  attained  an  age  at  which  the  mind 
is  usually  sufficiently  developed  to  under- 
stand the  sanctity  of  an  oath,  and  to  know 
the  consequences  of  false-swearing,  clearly 
did  not  have  the  requisite  capacity.  1 
Greenl.  Ev.  §§  365-367;  State  v.  Morea,  3 
Ala.  276;  Carter  v.  State,  63  Ala.  52;  Rea- 
son V.  State,  72  Ala.  191 ;  Wade  v.  State, 
60  Ala.  164;  McGuff  v.  State,  88  Ala. — » 
ante,  35. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded. 


(88  AltL  IM) 


Babnes  t.  State. 


(Supreme  Court  of  AlaJMmia.   Jan.  7, 1S90.) 

Rapi — Evidence — Exclusion  ov  Witness  rBOM 
ConRT-Booir. 

1.  In  a  prosecution  for  rape  statements  made 
by  defendant  several  months  before  the  offense 
was  committed,  tending  to  show  his  carnal  passion 
for  prosecutrix  and  his  belief  that  she  would  not 
yield  to  his  desire  are  admissible. 

2.  Evidence  that  pruiecutriz's  busband  was 
jealous  of  her,  or  jealous  of  her  and  defendant,  ol 
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ebJMted  to  ^rosecntartx^B  being  with  defendant  or 
other  men,  is  inadmisaible  to  support  defendant's 
claim  of  prior  intimacy  with  her,  it  being  merely 
conjectural  as  to  that  fact 

8.  Bvidence  that  the  husband  of  prosecutrix 
told  witness  of  the  alleged  injury,  and  went  with 
him  to  the  place  where  the  husband  said  it  had 
happened,  that  witness  did  not  know  it  was  the 
place  or  that  the  husband  knew  it  was,  and  that 
they  found  there  no  indications  of  a  struggle,  is 
inadmissible,  the  locus  in  (pio  not  being  properly 
identified. 

4.  The  exclusion  of  a  witness  from  the  court- 
room is  within  the  discretion  of  the  presiding 
Judge,  and  not  reriewable. 

6.  Where oomplaintsweremadebyprosecntrix 
to  her  husband  after  the  alleged  injury,  it  is  per- 
missible for  the  state  to  prove  the  particulars  by 

jlim.. 

Appeal  from  clTcnlt  conrt,  Fayette  conn- 
ty;  S.  H.  Spkott,  Judge. 

Indictment  for  rape.  The  defendant, 
James  B.  Bamee,  was  Indicted  for  a  rape 
on  Mrs.  Adeline  Ballard,  his  wife's  sister, 
convicted,  and  sentenced  to  the  peniten- 
tiary for  life.  The  testimony  of  prose- 
catrlx  showed  that  the  oBense  was  com- 
mitted on  August  2S,188S,  near  defendant's 
house,  where  she  had  been  all  day  helping 
to  discbarge  household  duties  fur  her  sis- 
ter, who  was  sick  in  bed ;  and  on  her  way 
home  In  the  evening,  while  in  the  public 
road,  the  defendant  Interrupted  her,  car- 
ried her  aside  into  the  woods,  and  forcibly 
ravished  her.  The  defendant  admitted  that 
he  had  had  sexual  intercourse  with  the 

grosecutriz  at  the  time  and  place  named, 
ot  said  that  she  met  him  thereby  appoint- 
ment, and  consented  to  the  act ;  and  fur- 
ther, that  he  bad  bad  intercourse  with 
her  on  several  occasions  previous  to  the 
one  here  specified.  The  prosecution  in- 
troduced Gteorge  Ballard,  the  husband  of 
the  prosecutrix, and  thedefendant  objected 
to  his  examination,  "because,  tue  other 
witnesses  having  been  put  under  the  rule, 
the  court  had  excused  him,  and  allowed 
him  to  remain  in  ^e  court-room ;  and  be- 
cause he  was  the  husband  of  the  prosecu- 
trix, and  bis  testimony  could  only  be  hear- 
say. "  The  conrt  overruled  the  objections, 
and  the  "witness  testified  to  a  complaint 
made  to  him  by  his  wife  on  the  second 
ulght  after  the  commission  of  the  alleged 
offense,  they  having  slept  at  defendant's 
house  the  night  before.  Defendant  asked 
said  witness,  on  cross-examinatlou,  "if  he 
was  not  at  tiiattlme,and  had  not  been  be- 
fore, Jeidous  of  his  wife  and  thedefendant;" 
also  if  on  a  certain  day  at  defendant's 
house,  when  one  Stewart  sat  down  near 
Mrs.  Ballard,  "he  (witness)  did  not  order 
said  Stewart  to  get  up,  and  not  to  sit  so 
near  his  wife. "  The  conrt  excluded  each 
part  of  this  evidence,  on  motion,  and  the 
defendant  excepted.  The  defendant  offered 
to  testify,  and  also  to  prove  by  the  moth- 
er of  the  prosecutrix,  that  on  the  morning 
of  the  said  23d  August,  while  he  and  the 
prosecutrix  were  together  at  the  spring 
near  the  house,  where  she  was  washing 
clothes,hermotber  cameup,"and  told  him 
to  go  to  the  house,  and  said  that  George 
Ballard  would  be  mad  if  he  saw  them  to- 
gether;" and  he  excepted  to  the  exclusion 
ot  this  evidence.  John  McCarver,  aa  wit- 
ness for  the  defendant,  testified,  in  sub- 
stance, that  on  the  next  morning  after  the 
rape  was  said  tp  have  been  committed. 


George  Ballard,  the  husband,  told  him  of 
it,  and  they  went  together  to  the  place 
where  he  said  it  was  committed ;  that  the 
ground  was  hard  and  had  some  leaves  and 
tra«h  on  it,  and  he  could  not  see  any  sign 
of  a  struggle;  that  he  did  not  know  it  was 
the  place  where  the  rape  occurred,  and  did 
not  know  that  the  party  who  pointed  it 
out  knew.  Thereupon  the  solicitor  moved 
to  exclude  this  evidence  from  the  Jury,  be- 
cause the  place  examined  was  not  suffi- 
c ently  identified  as  the  place  where. the 
rape  occurred.  The  court  sustained  the 
motion,  and  the  defendant  excepted. 

Nesmttb  &  Saaford,  for  appellant.  W, 
L.  Martin,  Atty.  Gen.  for  the  State. 

McClbllan,  J.  The  testimony  of  the 
witness  Sid  Adams  was  properly  admitted. 
It  tended  to  show  the  desire  of  the  defend- 
ant to  have  carnal  knowledge  of  the  pros- 
ecutrix, as  well  as  his  belief  that  she  would 
not  yield  .to  his  wishes,  and  it  was  rele- 
vant aa  affording  the  Jury  a  basis  for  the 
inference  that  he  had  gratified  bis  passion 
In  the  manner  charged  in  the  indictment. 
Such  evidence,  of  Itself,  is  entitled  to  Uttls 
weight,  especially  when  the  declarations 
deposed  to  were  made  a  great  length  of 
time  before  the  alleged  offense;  but  the 
mere  lapse  of  time  will  not  render  them  in- 
competen  t.  Thus,  on  a  trial  for  murder,  it 
was  held  to  be  proper  to  prove  that  the 
defendant,  two  or  three  years  before  the 
homicide,  had  said  of  the  deceased,  "Thero 
is  a  mani  cannot  get  along  with. "  Evans 
V.  State,  62  Ala.  6 ;  2  Tayl.  Ev.  §  1209.  Ev- 
idence of  the  defendant's  carnal  passion  for 
the  prosecutrix  on  a  charge  of  rape  is 
strictly  analogous  to  unfriendliness  and 
hostility  in  a  prosecution  for  murder.  In 
the  latter  case,  declarations  of  hostility, 
not  amounting  to  threats,  made  at  any 
time  prior  to  the  offense,  are  clearly  admis- 
sible. Hudson  V.  State,  61  Ala.  333 ;  John- 
son V.  State,  S7  Ala.  39,  6  South  Rep.  400. 

The  defendant  was,  of  course,  entitled  to 
prove  prioractsof  undueintlmacy  between 
himself  and  the  prosecutrix  as  furnishing  a 
predicate  for  the  presumption  of  consent 
on  the  occasion  of  the  alleged  crime,  and 
we  do  not  understand  that  thecourt  below 
denied  him  this  right  in  any  degree.  Evi- 
dence that  the  husband  of  the  prosecutrix 
"was  Jealous  of  her, "  or  "  JeeQous  of  her  and 
the  d^endant, "  and  objected  to  her  being 
with  the  defendant,  or  with  the  witness 
Stewart,  in  its  strongest  aspect  for  the  de- 
fense, could  only  show  that  he  suspected 
her  of  improper  conduct  orundue intimacy 
with  those  parties,  and  we  are  unable  to 
conceive  a  case  which  would  authorize  the 
proof  or  disproof  of  a  material  fact  by  ev- 
idence of  the  mere  conjecture  or  suspicion 
of  its  existence. 

There  was  no  error  in  excluding  the  testi- 
mony of  the  witness  McCarver,  to  the  effect 
that  the  place  which  he  supposed  or  had 
been  informed  was  the  scene  of  the  alleged 
offense  disclosed  nothing  to  indicate  a 
struggle.  The  locality  described  by  him 
was  in  no  way  identified  as  that  at  which 
the  crime  had  been  committed. 

It  Is  the  settled  doctrine  of  this  court, 
that  the  discretion  of  the  presiding  Judge 
as  to  the  exclusion  of  witnesses,  or  any 
particular  witness,  from  the  court-room 
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during  the  progrrees  of  the  trial  1b  not  re- 

vlsable.    McGnfl  v.  State,  88  Ala. ,  ante, 

85,  and  cases  cited. 

The  evidence  of  the  husband  of  the  pros- 
ecutrix, as  to  the  fact  that  his  wife  made 
complaint  to  him  In  regard  to  the  alleged 
offense,  and  as  to  the  circumstances  under 
which  the  complaint  was  made,  was  clear- 
ly competent.  Leonl  v.  State,  44  Ala.  110 ; 
Lacy  V.  State, 45  Ala. 80;  GrlfUn  v.  State,  76 
Ala .  29 ;  Bamett  v.  State,  83  Ala.  40, 3  South. 
Rep.  612. 

We  discover  no  error  In  the  record,  and 
the  judgment  of  the  circuit  court  must  be 
affirmed  ' 

(88  Ala.  14)  ""■"" 

Shell,  v.  State. 
{Supreme  Court  of  Alabama.    Doa  18, 1889.) 

EOUIOIDE — DtISO  DBCLABATIONS — ^IUFBAOHiaNT — 

Self-Dbfenbe. 

1.  Where  it  appears,  on  a  trial  'tor  homldde, 
that,  on  the  evening  before  deceased's  death,  wit- 
ness found  him  rational,  as  witness  thought;  that 
he  then  spoke  of  dyin^,  said  he  had  no  hope  of  re- 
covery, and  wanted  witness  to  attend  his  funeral, 
and  write  bis  obituary,  the  dying  declarations  of 
deceased  are  admissible  in  evidence,  though  the 
attending  physicians  testify  that  two  days  Def ore 
death  he  was  getting  irrational,  and  tbat  this 
would  increase  until  death,  and,  in  the  opinion  of 
one,  he  had  l>een  irrational  for  two  or  three  days 
before  death. 

2.  StatemenU  made  by  deceased  on  his  slok-t>ed 
are  competent  evidence  to  contradict  his  dying 
declarations,  though  inadmissible  as  such. 

S.  An  instruction  which  hypothesizes  the  ez- 
tremest  view  in  favor  of  defendant,  and  asserts 
that  even  then  he  could  not  be  acquitted  on  the 
ground  of  self-defense,  if  he  could  have  retreated 
and  avoided  the  necessity  of  striking  the  fatal 
blow,  is  faulty,  where  the  hypothesis  does  not  show 
that  defendant  oould  safely  have  attempted  to  es- 
cape without  Increasing  Us  peril. 

4.  A  request  to  Instruct  that  If  defendantasked 
deceased  about  a  certain  accusation  without  an  in- 
tention to  provoke  a  difBcalty,  and  that  if,  on  de- 
ceased's reiteration,  a  scuffle  ensued  under  ciroum- 
Btances  which  might  reasonably  induce  defendant 
to  believe  that  he  would  losehislifeor  suffer  great 
bodily  harm,  and  that  he  had  no  reasonable  way  to 
retreat,  U  he  then  struck  the  fatal  blow,  he  was  not 
guilty,  is  misleading  as  to  what  constitutes  such 
great  bodily  harm  as  will  justify  the  taking  of  life. 

Appeal  from  circuit  court,  Etowah  coun- 
ty; John  B.  Tally,  Judge. 

The  Indictment  In  this  case  charged  that 
thedefendant,  Tom  Shell,  "  unlawfully,  and 
with  malice  aforethought,  killed  George 
Sargent,  by  stabbing  him  with  a  knife." 
On  the  trial,  Issue  being  joined  on  the  plea 
of  not  guilty,  the  defendant  was  convicted 
of  manslaughter  In  the  first  degree,  and 
sentenced  to  the  penitentiary  for  a  term  of 
10  years.  It  was  shown  that  the  difficulty 
between  the  parties  occured  at  the  mill  of 
the  deceased,  on  the  night  of  December  19, 
1887.  That  the  defendant  had  been  told 
that  day  that  the  deceased  had  charged 
him  with  the  larceny  of  some  eggs  and  oth- 
er things,  and  went  to  the  mill,  in  com- 
pany of  one  Mayo,  for  the  declared  purpose 
of  asking  about  It.  That  the  deceased  ac- 
knowledged that  he  had  made  the  said 
charge,  and  repeated  it.  That  the  defend- 
ant called  him  a  liar,  and  they  Immediate- 
ly engaged  In  combat.  The  light  was  ex- 
ttngulshed  during  the  fight,  several  other 
persons  being  present,  one  or  more  of 
whom  participated  in  the  fight;  and,  when 


another  light  was  procured,  it  was  found 
that  the  deceased  was  badly  cat  on  the 
neck.  The  defendant  was  also  cut  about 
the  face  or  neck,  but  by  whom  It  was  not 
proved,  and  he  denied  that  he  cut  the  de- 
ceased. It  was  shown,  also,  that  the  de- 
ceased "  was  walking  about  the  next  day, 
and  moved  his  family  to  another  .house,  a 
distance  of  one  mile  and  a  half;"  but  blood 
poison  supervened,  and  he  died  on  the 
night  of  January  7, 1888.  Two  practicing 
physicians,  who  were  called  In  about  five 
days  before  the  death  of  the  deceased,  tes- 
tified, on  the  part  of  the  state,  that  blood 
poisoning  had  then  ensued,  and  that  the 
wound  was  In  each  a  condition  that  they 
could  not  do  anything  with  it;  that  they 
prescribed  morphine;  that  two  days  after- 
wards, when  they  saw  him  again,  "the 
morphine  and  the  effects  of  the  blood  pois- 
on made  his  mind  flighty,  his  speech  inco- 
herent, and  tended  to  make  him  Irration- 
al;"  and  one  of  them  further  testified  that 
these  effects  would  necessarily  Increase  un- 
til death  ensued,  and  that.  In  his  opinion, 
"Sargent  waa  not  rational  for  two  or 
three  days  before  his  death."  The  state 
afterwards  Introduced  one  Mabbltt  as  a 
witness,  "  who  was  a  minister  of  the  gos- 
pel, and  who  testified  that  he  went  to  see 
Sargent  the  evening  before  his  death,  and 
thought  he  was  then  rational;  that  Sar- 
gent talked  about  dying,  and  said  he  was 
going  to  die ;  that  he  bad  no  hope  of  get- 
ting well,  and  had  no  fears  of  the  future; 
that  he  was  satisfied  to  die,  and  wanted 
witness  to  attend  his  funeral,  and  to  write 
his  obituary."  On  this  testimony  the  state 
offered  to  prove,  as  dying  declarations, 
statements  made  by  the  deceased  to  said 
witness,  as  to  the  circumstances  attending 
the  difficulty;  and  the  court  admitted 
them,  against  the  objection  and  exception 
of  defendant.  The  defendant  afterwards 
offered  to  introduce,  "  but  not  as  to  dying 
declarations,  evidence  of  statements  made 
by  Sargent  while  on  his  bed  sick,  which 
tended  to  contradict  the  dying  declaration 
Introduced  by  the  state,"  and  he  duly  ex« 
cepted  to  the  exclusion  of  the  evidence  by 
the  court. 

The  court  gave  the  following  charge  to 
the  jury,  at  the  instance  of  the  state :  "  If, 
from  a  survey  of  all  the  evidence,  the  jury 
should  find  and  believe,  beyond  all  reason- 
able doubt,  that  the  defendant  called  on 
the  deceased,  at  the  saw-mlU,  for  no  other 
purpose  than  inquiring  about  the  rumor  as 
to  what  deceased  had  said  about  him,  and 
asked  deceased  as  to  what  he  said  about 
him;  and  that  deceased  admitted  having 
said  that  defendant  had  stolen  eggs,  and 
said  It  again;  ajid  that  defendant  then 
said,  'You  are  a  liar;'  and  that  deceased 
thereupon  struck  the  defendant ;  tuid  if  the 
jury  should  further  find  that  the  circum- 
stances were  such  as  to  reasonably  impress 
the  defendant,  and  did  so  impress  him, 
that  It  was  necessary  to  strike  the  fatal 
blow,  in  order  to  save  himself  from  the  loss 
of  life  or thelnfilction  of  greatbodlly  harm ; 
and  If  the  jury  should  further  believe,  be- 
yond such  reasonable  doubt,  that  the  de- 
fendant could  have  retreated,  and  avoided 
the  necessity  of  striking  the  fatal  blow, — 
then  he  cannot  be  acquitted  on  the  ground 
of  self-defense."  The  defendant  excepted  to 
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this  charge,  and  requested  the  court  to 
gl re  the  following  charge  In  writing:  "It 
the  jury  believe  from  the  evidence  ■that 
Shell,  when  he  asked  Sargent  about  charg- 
ing him  with  stealing  eggs,  did  so  with  no 
Intention  to  provoke  a  difficulty ;  and  that 
Sargent  repeated  the  charge  in  substance; 
and  that  Shell  said  It  was  a  lie;  and  that 
the  parties  then  grabbed  each  other,  and 
scuffled ;  and  that,  alter  this,  the  appear- 
ances and  circumstances  surrounding  the 
defendant  were  such  as  to  produce  in  his 
mind  a  reasonable  belief  that  he  was 
about  to  lose  his  life,  orto  suffer  great  bod- 
ily harm,  and  that  he  had  no  reasonable 
way  to  retreat,— then  defendant  could  cut 
or  strike  Sargent  In  defense  of  his  life,  orto 
save  his  person  from  great  bodily  harm , 
and  if  the  jury  believe  from  the  evidence 
that  defendant  cut  Sargent  under  such  cir- 
curastances,  then  the  law  says  be  Is  not 
guilty,  and  the  jury  should  so  find  by  their 
verdict."  The  court  refused  this  charge, 
and  the  defendant  thereupon  excepted. 

Denson  &  Tanner,  for  appellant.  W.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

Stone, C.  J.  Deceased  recdved  his  death 
wound  December  19,  1887,  and  died  Janu- 
ary 7, 1888  The  dying  declarations  of  de- 
ceased were  Introduced  in  evidence  against 
the  defendant,  and,  as  we  think,  the  circuit 
court  did  not  err  in  receiving  them.  If  the 
testimony  be  believed,  they  were  made  un- 
der a  sense  of  impending  death.  Hussey 
V.  State,  87  Ala.  121,  6  South.  Rep.  420;  3 
Brick.  Dig.  226,  §  663  et  seq. 

Defendant  offered  evidence  of  statements 
made  by  deceased  after  he  had  received  the 
fatal  blow,  "which  tended  to  contradict 
the  dying  declaration  introduced  by  the 
state, "  but  stated  it "  waa  not  oHered  "  as 
a  dying  declaration .  This  evidence,  on  ob- 
jection, was  ruled  out,  and  defendant  ex- 
cepted. There  are  many  reasons  why  dy- 
ing declarations  should  be  received  and 
weighed  with  great  caution.  First.  They 
are  necessarily  wanting  lit  that  greatest 
test  of  the  credibility  of  oral  testimony, 
cross-examination.  Second.  The  ]ury  are 
without  the  opportunity  of  observing  the 
temper  and  manner  of  the  declarant.  Third. 
Such  testimony  is  generally  given  by  rela- 
tives and  friends  of  the  deceased,  who  had 
watched  by  his  bed-side,  and  bias  in  his 
favor  is  to  be  expected.  Fourffc.  All  narra- 
tions of  othermen's  sayings  should  be  scru- 
tinized with  care,  because  what  men  say  is 
so  liable  to  be  misunderstood.  Tliis  is 
sho  wn  in  the  fact  that  when  two  or  more 
witnesses,  no  matter  how  respectable,  at- 
tempt to  repeat  a  conversation  that  was 
heard  by  each,  very  marked  differences  will 
frequently  be  observed  In  their  several  nar- 
ratives. Fifth.  Many  persons,  even  in  se- 
rious conversation,  assert  as  facts  those 
things  of  which  they  have  only  strong  con- 
victions, but  have  no  knowledge  derived 
from  the  senses.  Well  may  we,  in  the  lan- 
guage of  the  judges  and  tex1>- writers,  say 
that  such  evidence  Is  received  from  neces- 
sity, and  to  prevent  the  escape  of  offenders 
who  commit  the  awful  crime  of  murder. 
1  Oreenl.  Bv.  §§  156. 162;  2  Best.  Ev.  §  605; 
Wood.  Pres.  Ev.  §§  115. 118. 

The  question  raised  by  this  record  has  not 
been  heretofore  considered  in  this  co  art.  In 


Maine  v.  People,  9  Hun,  113,  and  InWroe  v. 
State,  20  Ohio  St.  460,  it  was  decided  that 
such  testimony  was  not  admissible.  The 
ground  on  which  the  ruling  was  placed  was 
that  to  receive  the  evidence  would  be  to  al- 
io w  the  testimony  derived  from  thedeceased 
as  a  witness  to  be  Impeached  by  other  vari- 
ant declarations  made  by  him.  without  af- 
fording him  an  opportunitj'  to  deny  or  ex- 
plain what  was  offered  to  be  proved  aa  a 
means  of  contradicting  him.  Inthecasesot 
People  V.  Lawrence,  21  Cal.  368;  Battle  v. 
State,  74  Ga.  101 ;  and  Felderv.  State,  23  Tex. 
A  pp.  477,  6  S.  W.  Rep.  145,  the  ruling  was 
to  let  in  such  testimony.  The  opinion  in 
the  Case  of  Lawrence,  supra,  was  delivered 
by  Justice  Field,  now  of  the  supreme  court 
of  the  Dnited  States,  then  chief  justice  ot 
California.  Speaking  of  the  ruling  of  the  tri- 
al court  which  had  refused  the  evidence,  he 
said :  " It  does  not  appear  from'  the  record 
on  whatground  the  court  based  its  ruling, 
and  we  are  unable  to  perceive  any  which  is 
at  all  tenaJ)le.  The  rule  is  general  that  the 
credit  of  a  witness  may  be  impeached  by 
proof  that  he  has  made  statements  con- 
trary to  what  he  has  testified.  There  is,  it 
is  true,  a  condition  to  the  application  ot 
the  rule  with  reference  to  verbal  state- 
ments; that  the  attention  of  the  witness 
must  be  previously  called  to  the  particular 
occasion  and  circnmstances  under  which 
the  supposed  contradictory  statements 
were  made,  in  order  to  give  him  an  oppor- 
tunity of  making  any  explanation  of  the 
matter  which  he  may  have.  But  this  pre- 
liminary condition,  it  is  clear,  cannot  be 
complied  with,  where  dying  declarations 
are  offered  in  evidence,  except  in  very  rare 
cases.  Such  declarations  are  generally 
made  to  the  physician  or  friends  of  the  de- 
ceased, in  the  absence  of  the  party  against 
whom  they  are  offered,  who,  of  course,  has 
no  opportunity  of  cross-examination,  or  of 
directing  the  attention  of  the  deceased  to 
any  alleged  contradictory  statements 
made  by  him.  Declarationsdbf  this  char- 
acter are  received  with  the  greatest  cau- 
tion. They  are  admissible  on  the  ground 
of  necessity;  but  •  •  •  though  the  con- 
dition of  the  person  making  the  declara- 
tions in  the  last  hours  of  life,  under  a  sense 
of  Impending  dissolution. may  compensate 
for  the  want  of  an  oath,  It  can  never  make 
up  for  the  want  ot  a  cross-examination. 
There  would  be  no  justice,  therefore,  in  any 
rule  which  would  deprive  the  accused,  un- 
der such  circumstances,  of  the  right  to  Im- 
peach the  credit  of  the  deceased  by  proof  of 
his  having  made  contradictory  statements 
as  to  the  homicide  and  Its  cause. "  Mr. 
Wharton  (Crim.  E  v.  §298)  gives  his  sanction 
to  this  principle.  Speaking  of  the  ruling  in 
Wroe's  Case,  20  Ohio  St.  460,  he  says  it  was 
of  doubtful  propriety.  So  Bishop  (1  Crim. 
Proc.  §1209)  says  such  contradictory  state- 
ments are  admissible,  citing  People  v.  Law- 
rence, from  which  we  have  quoted.  In 
Moore  v.  State,  12  Ala.  764,  Daroan,  J., de- 
livering the  opinion.  It  was  held  by  this 
court  that  when  dying  declarations,  made 
at  different  times,  are  in  evidence  before  the 
jury,  and  are  Inconsistent  with  each  other, 
it  is  the  duty  of  the  jury  to  weigh  them,  and 
to  determine  which,  or  whether  either,  Is  to 
be  believed.  The  same  doctrine  was  as- 
serted in  McPberson  v.  State,  8  Yerg.  279. 
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Bee,  also,  Hurd's  Gaae,  26  Micb.  406; 
Knapp'B  Case,  26  Mich.  112;  Rose.  Crim. 
Ev.  31.  Surveying  the  whole  field,  we 
think  the  circuit  court  erred  in  refusing  to 
admit  the  evidence  offered. 

There  was  an  exception  reserved  to  a 
charge  given  at  the  instance  of  the  state, 
and  to  the  refusal  to  charge  as  requested 
by  defendant.  Each  of  these  charges  is 
Bub]ect  to  criticism.  They  are  unduly 
long,  and  are,  therefore,-  to  a  mind  un- 
trained in  legal  learning,  difficult  of  com- 
prehension. Thechargeglven  hypothesizes 
what  we  suppose  was  the  extremest  view 
taken  in  favor  of  the  defendant,  and  as- 
serts that,  even  on  that  hypothesis,  if  "  the 
detendantcouldhave retreated  and  avoided 
tbe  necessity  of  striking  the  fatal  blow, 
then  be  could  not  be  acquitted  on  the 
ground  of  self-defense.  This  charge  is 
probably  faulty  in  instructing  the  jury.  In 
tbe  case  supposed,  that  it  was  the  defend- 
ant's absolute  duty  to  retreat,  if  he  could 
thereby  have  avoided  the  necessity  of  strik- 
ing the  fatal  blow.  The  parties  appear  to 
have  been  engaged  in  close  combat,  and 
there  is  not  enough  hypothesized  to  show 
that  defendant  could  safely  have  attempted 
escape.  He  was  not  required  to  escape,  or 
to  attempt  it,  tf  the  conditions  were  such 
by  that,  by  so  doing,  be  would  increase 
his  peril,  real  or  apparent.  Carter  v.  State, 
82  Ala.  18,  2  South.  Rep.  766.  We  must  not  be 
misunderstood.  There  Is  no  testimony 
found  in  the  record  tending  to  show  Sargent 
had  a  weapon,  or  attempted  to  use  one,  un- 
less it  arise  out  ofthefact,  of  which  there  is 
some  testimony,  that  during  thecombat  tbe 
defend  ant  received  acut  onhlsjaw.  If  Sar- 
gent was  without  a  weapon,  and  was  sim- 
ply engaged  in  afisticuff  flght,  that,  without 
more,  would  not,  In  the  eyes  of  the  law. 
Justify  the  defendant  in  taking  his  life.  It 
might,  in  some  conditionB,  and  in  the  ab- 
sence of  formed  design,  reduce  the  homicide 
to  manslaughter,  but  nothing  more.  Says 
Wharton,  (1  Crlm.  Law,  §  484:)  "A  mere 
assault,  not  directed  at  life  or  chastity,  or 
other  high  right,  cannot  excuse  homicide. 
Hence,  ifadeadly  weapon  benot  used  by  the 
asB^Iant,  or  other  circumstances  do  not 
exist  to  indicate  a  felonious  attempt,  for 
tbe  assailed  to  take  life  is  at  least  man- 
slaughter. " 

There  Is  scarcely  enough  testimony 
shown  to  Justify  the  g:lvlng  of  the  charge 
asked  by  the  daendant.  We  have  shown 
above  what  is  meant  by  the  phrases  "dan- 
ger to  life, "  or  "exposure  to  grievous  bod- 
fly  harm, "  which  will  excuse  the  taking  of 
life  when  there  Is  no  other  reasonable  mode 
of  escape.  We  think  the  charge  was  calcu- 
lated to  mislead,  on  the  Inquiry  of  what  in 
law  constitutes  gp^evous  bodily  harm,  ex- 

Sosnre  to  which  will  Justify  the  taking  of 
te,  the  other  conditions  being  present. 
What  we  have  said  will  be  a  sufficlentguide 
on  another  trial. 
Reversed  and  remanded. 


(88. 


158) 


TooiiB  v.  Statb. 


^Supreme  Cowrt  of  Alabama.    Deo.  16, 1889.) 
IjOCAL  Option— Notice— Bubdek  of  Pboof— Ev- 

IDKNCB— PBEBCMPTION. 

1.  By  Sesa.  Acts  Ala.  1886-87,  p.  671,  (an  act  to 
prvhibit  tbe  sale,  giving  away,  eta,  of  intoxicating 


liquors  in  Calboun  oounty,)  it  Is  provided  (seoUons 
1, 2, 8,  4)  that  on  certain  conditions  an  eleotionmay 
bia  had  to  ascertain  the  wishes  of  tbe  people  as  to 
prohibiting  the  sale  of  intoxicating  liquors  in  the 
coanty,  and  that  if  a  majority  of  the  votes  be  for 
prohibition  it  shall  be  tbe  duty  of  tbe  probate  judge 
to  reonrd  the  result  in  his  ofaoe,  and  to  give  notioe 
for  80  days,  by  publication  In  all  the  newspapers, 
published  in  the  county,  that  a  majority  of  tbe 
qualified  voters  voted  for  prohibition;  and  It  is 
further  provided  (sections  6,  A)  that  after  the  ex- 
piration of  said  80  days'  notice  it  shall  be  unlawful 
to  sell,  give  away,  or  otherwise  dispose  of  intoxicat- 
ing liquors  in  said  county,  and  any  person  violating 
this  provision  shall  be  guilty  of  a  misdemeanor, 
eto.  Held,  that  the  publication  of  the  notioe  of  the 
result  of  tbe  election  in  all  the  papers  designated 
was  a  condition  precedent  to  the  operation  of  sec- 
tions 6  and  6,  and  that  tbe  burden  of  proving  suoh 
publication  was  on  the  state. 

3.  As  there  is  no  provision  in  the  statute  for 
the  making  or  recording  of  an  order  of  publication, 
or  for  tbe  recording  of  tbe  notice,  the  record  of  such 
order  and  notice  is  incompetent  and  immaterial  to 
prove  tbe  publication  of  the  notice. 

8.  There  is  no  presumption  arising  from  the 
fact  that  it  was  the  duty  of  the  judge  to  have  such 
notice  published;  that  it  was  in  fact  published. 

Appeal  from  city  court  of  Annlston ;  W. 
F.  Johnston,  Judge. 

The  indictment  In  this  case  was  tonnd  In 
April,  1889,  and  charged  that  the  defend- 
ant, Harry  Toole,  "did  sell  spirituous,  vin- 
ous, or  malt  liquors  without  a  license,  and 
contrary  to  law."  On  the  trial  it  appeared 
that  the  prosecution  was  founded  on  an 
alleg:ed  violation  of  the  local  law  applica- 
ble to  Calbonn  county,  approved  Decem- 
ber?, 1886,  and  entitled  "An  act  to  prohibit 
the  sale,  giving  away,  or  otherwise  dis- 
posing of,  spirituous,  vinous,  or  malt  liq- 
uors, or  intoxicating  bitters,  or  patent 
medicines,  having  alcohol  as  a  base.  In 
Calhoun  county."  Sees.  Acts  1886-87,  p. 
671.  This  statute  contains  10  sections,  the 
first  of  which  provides  that,  on  the  filing 
of  a  petition  by  50  or  more  resident  house- 
holders and  freeholders  of  the  county, 
praying  for  an  election  to  ascertain  the 
wishes  of  the  people  as  to  prohibiting  the 
sale  of  Intoxicating  liquors  in  the  county, 
it  shall  be  the  duty  of  the  judge  of  probate 
to  order  an  election  for  that  purpose.  The 
second  section  provides  for  notice  of  tbe 
election,  the  appointment  of  inspectors, 
etc.;  and  the  third  section,  that  the  elec- 
tion shall  be  governed  by  the  general  elec- 
tion laws.  The  fourth  section  provides 
how  the  casting  of  voteu  for  and  against 
prohibition  shall  be  made,  and  then  adds: 
"  When  the  votes  so  cast  are  returned  and 
counted  by  the  board  of  supervisors,  as 
now  required  by  law,  if  it  be  found  that 
a  majority  of  all  tbe  votes  cast  and  so 
counted  In  the  county  are  tor  prohlliition, 
then  it  shall  be  the  duty  of  the  probate 
judge  to  record  the  result  In  his  ofilce,  and 
to  give  notice  for  30  days,  by  publication 
in  all  the  newspapers  published  in  the 
county,  that  a  majority  of  the  qualified 
voters,  who  voted  at  said  election,  voted 
for  prohibition."  Section  6  provides: 
"That  after  the  expiration  of  said  thirty 
days'  notice,  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  to  sell,  give 
away,  or  otherwise  dispose  of,  any  spiritu- 
ous, vinous,  or  molt  liquors,  or  intoxicat- 
ing bitters,  or  any  brand  of  bitters  or  med- 
icines with  snfflclent  alcohol  or  spirituous 
liquors  therein  to   make  a  man   drunk, 
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wtthln  the  coanty  of  Calhoun."  Sec.  6. 
"That  any  person  or  persons  who  shaJI 
violate  the  provisions  of  the  preceding 
section  (5)  shall  be  guilty  of  a  miademean- 
or,  and  on  conviction  shall  be  fined,"  etc. 
The  seventh  section  makes  It  a  misdemean- 
or for  any  person  to  sell  or  give  away  any 
spirituous  liquors  on  the  day  of  the  elec- 
tion, or  within  two  days  next  preceding. 
The  eighth  section  declares  exceptions  as 
to  wines  sold  for  sacramental  purposes, 
domestic  wines,  etc.  Sec.  9.  "That  this 
act  shall  be  so  construed  that  If  an  elec- 
tion Is  held,  in  pursuance  of  Its  provisions, 
during  the  year  1887,  the  prohibition  pro- 
vided for  by  the  fifth  and  sixth  sections  of 
this  act  shall  not  take  effect  till  after  the 
30th  day  of  April,  1887;  and  that  the  pro- 
bate Indge  of  Calhoun  county  shall  not  is- 
sue to  any  person  or  persons  a  liquor 
license  from  the  Ist  day  of  January,  1887, 
for  a  longer  period  than  the  30th  day  of 
April,  1887."  The  tenth  section  relates 
only  to  other  prohibitory  laws,  declaring 
that  they  shall  not  be  affected  by  the  pro- 
visions of  said  special  statute. 

On  the  trial,  as  the  bill  of  exceptions 
shows,  the  state  Introduced  a  witness  who 
testified  that  in  the  summer  of  1888  he 
bought  a  glass  of  lager-beer  from  the  de- 
fendant within  the  limits  of  the  county, 
and  then  announced,  in  answer  to  an  in- 
quiry by  defendant,  that  the  state  pro- 
ceeded for  a  violation  of  said  local  law. 
The  defendant  then  moved  "to  exclude 
said  evidence  from  the  Jury  because  it  had 
not  been  shown  that  the  election  provided 
for  In  said  act  had  been  held,  or  that  Its 
result  was  in  favor  of  prohibition."  The 
state  then  offered  in  evidence  a  transcript, 
duly  certified,  from  the  records  of  the  pro- 
bate court,  showing  (1)  a  petition  for  an 
election,  signed  by  more  than  50  citizens, 
which  was  filed  on  the  28th  day  of  Decem- 
ber, 1886;  (2)  an  order  for  an  election 
founded  on  said  petition;  (3)  the  return  of 
the  supervisors  as  to  the  result  of  the  elec- 
tion, showing  1,422  votes  In  favor  of  pro- 
hibition and  1.009  against  it, filed  February 
19, 1887;  (4)  an  order  of  the  probate  judge, 
dated  February  19,  1887,  for  the  publica- 
tion of  notice  of  the  result  of  the  election 
in  all  the  newspapers  of  the  county ;  and 
(5)  a  notice,  or  form  of  notice,"  of  result  of 
prohibition  dectlon,"  signed  by  the  pro- 
bate Judge,  and  dated  February  26, 1887. 
The  defendant  objected  to  the  admission 
of  this  transcript  as  evidence,  and  of  each 
I>aper  contained  in  It,  and  especially  to  the 
notice,  because  it  was  not  shown  that 
said  notice  had  ever  been  published  as  re- 
quired by  said  special  statute.  The  court 
overruled  the  objections,  and  the  defend- 
ant excepted.  This  being  all  the  evidence, 
and  a  Jury  having  been  waived,  the  court 
rendered  Judgment  finding  the  defendant 
guilty  as  charg^ed;  to  which  judgment 
and  rulings  he  duly  excepted. 

H.  C.  Tompkins  and  Gordon  McDonald, 
for  appellant.  W.  L.  Mnrtin,  Atty.  Gen., 
tor  the  State. 

MoClbllan,  J.  Among  the  questions 
prominent  in  this  case,  as  presented  by  the 
record  and  by  admlsBlons  at  the  bar 
are  those  which  involve  the  construction 
of  the  act  to  prohibit  the  sal9  of  liquor  in 


Calhoun  county;  Inrespectto  the  notice  re- 
quired by  section  4  of  that  act;  the  effect 
the  omission  of  that  notice  has  on  the 
provisions  of  sections  6  and  6 ;  and  wheth- 
er, If  the  statutory  requirement  of  notice  is 
imperative,  compliance  with  i  t  had  to  be 
shown  by  the  state  on  the  trial  of  this 
case;  and,  finally,  whether  such  compli- 
ance was  shown. 

The  language  of  the  statute,  in  the  par- 
ticulars under  consideration,  is  entirely 
free  from  ambiguity.  There  can  be  no  mis- 
understanding of  Its  provisions  as  to  what 
notice  should  be  given,  by  whom  it  should 
be  given,  or  the  manner  of  giving  it.  In 
such  cases  there  is  no  room  for  construc- 
tion, the  only  leg^itimate  function  of  which 
is  to  evolve  the  true  meaning  of  the  law- 
makers to  bring  certainty  out  of  doubtful 
expressions,  and  to  replace  ambiguity 
with  clearness.  If  the  expressions  employed 
involve  no  uncertainty,  they  speak  for 
themselves;  and  the  purpose  they  evince 
cannot  be  thwarted  by  any  considerations 
that  may  enter  the  minds  of  judges  affect- 
ing the  wisdom  or  policy  of  the  enactment. 
Hence,  it  is  not  for  this  court  to  say  with 
respect  to  the  matter  in  hand,  that  when 
the  l^slature  required  publication  in  "all 
the  newspapers  published  in  the  county" 
they  did  an  unwise  thing,  by  putting  it  in 
the  power  of  one  newspaper  to  defeat  the 
requirement,  at  least,  if  not  thewholelaw, 
and  therefore  that  they  must  be  held  to 
have  Intended  something  other  than  that 
which  they  haveclearly  expressed.  Wheth- 
er it  was  the  part  of  wisdom  for  the  legis- 
lature to  anticipate  that  the  papers  would 
publish  the  notice,  rather  than  that  they, 
or  any  one  of  them,  would  from  Improper 
motives  refuse  to  do  so,  we  need  not  decide. 
Certain  it  is  that  such  provisions  are  not 
new  to  the  laws  of  this  state.  Several  of 
our  general  statutes  predicate  Important 
proceedings  on  the  publication  of  certain 
notices  in  the  newspaper  or  newspapers  of 
particular  localities ;  and  it  has  never  been 
suggested,  even,  that  such  notices  could 
be  pretermitted  because,  forsooth,  the 
newspaper  proprietors  might  refuse  to 
publish  them.  The  law  is  thus  written  in 
plain  terms;  and  we  are  not  authorized 
to  take  from,  or  add  to,  or  chang^e  those 
terms  in  any  particular  by  construction. 
Carlisle  v.  Goodwin,  68  Ala.  187:  Reese  v. 
State,  73  Ala.  18;  Coffin  v.  Rich,  71  Amer. 
Dec.  559,  563. 

It  is  to  be  next  considered  what  the 
effect  of  the  requirement  of  publication 
was  on  the  prohibitions  of  the  statute. 
"Was  it  directory  merely,  or  mandatory? 
A.nd  was  compliance  with  It  a  condition 
precedent  to  the  criminality  of  the  acts 
specified  in  section  5?  With  regard  to  an 
enactment  which  requires  a  certain  thing 
to  be  done,  or  done  in  a  particular  man- 
ner, without  an  express  declaration  of  the 
consequences  of  non-compliance,  it  will  be 
found,  generally,  correct  to  say  that  nullifi- 
cation is  the  natural  and  usual  result  of  dis- 
obedience, and  that  the  thing  required  must 
be  done  in  the  particular  manner.  Endl. 
Interp.  St.  §  433;  Commissioners  v.  Gains, 
3Brev.396;  Be8tv.Gholson,89I11.466.  And 
while  the  propriety  of  treating  statutory 
provisions,  under  certain  circumstances, 
as  directory  merely,  is  fully  recognised,  it 
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Is  a  power  whtch  verges  so  closely  npon 
letdslative  discretion  as  to  be  exercisable 
by  the  courts  only  with  reluctance,  and  In 
extraordinary  cases.  Koch  v.  Bridges,  45 
Miss.  247.  Another  general  rule  may  he  de- 
duced from  the  mass  of  adjudications  on 
this  subject;  that  is,  that  statutes  are  to 
be  construed  as  directory  merely,  and  as 
admitting  of  departure  from  compliance 
■with  their  terms  only  In  conservation  and 
furtherance  of  their  supposed  spirit  and 
purpose.  Proprietors  v.  Jones,  86  N.  J. 
Law,  206.  And  as  the  legislature  can  in 
no  case  be  held  to  have  Intended  to  perpe- 
trate a  private  wrong,  or  to  work  out  an 
undue  advantage  to  any  Individual,  or  to 
lodge  power  to  affect  such  results,  in  the 
discretion  of  oflacere  charged  with  the  per- 
formance of  prescribed  duties.  It  is  said 
enactments  will  never  be  construed  to  be 
directory  when  "the  act  or  omission  can 
by  any  possibility  work  advantage  or  in- 
^ry  to  any  one  affected  by  It. "  Koch  v. 
Bridges,  supra;  Best  v.  Gholson,  supra. 
This  reference  to  some  of  the  abstract  prin- 
dplee  pertaining  to  the  matter  under  dis- 
cussion may  be  concluded  with  the  gen- 
eralization that  provisions  which  require 
a  thing  to  be  done  at  a  certain  time  or  In 
a  particular  manner  will  be  interpreted  as 
directory  when  the  courts  can  see  and 
know  that  it  may  be  done,  so  as  to  fully 
accomplish  every  substantial  purpose  of 
the  law-makers,  at  or  within  some  other 
time,  or  in  some  other  mode,  than  that 
pointed  out  by  the  statute,  and  that  an 
imperative  construction  will  be  adopted 
whenever  any  right  would  be  preserved  by 
strict  compliance  with,  or,  by  poBBibility, 
prejudiced,  defeated,  or  denied  by  a  de- 
parture from,  the  letter  of  the  enactment. 
These  considerations  apply,  more  especially 
at  least,  to  statutes  which  do  not  by  their 
terms  indicate  the  legislative  purpose  as  to 
whether  or  not  strict  compliance  Is  to  rest 
in  the  discretion  of  those  charged  with 
their  execution.  Conceding  for  the  mo- 
ment that  the  provisions  Involved  here  are 
of  this  class,  and  that  we  must  determine 
the  point  by  a  consideration  of  their  gen- 
eral scope  and  character,  rather  than  from 
the  language  which  expresses  them.  It 
would  seem  that  the  result  must  be  against 
the  exercise  of  this  discretion  in  the  mat- 
ter of  compliance.  It  is  unquestionably 
against  all  public  policy,  and  all  abstract 
conceptions  of  justice,  that  the  citizen 
should  be  punished  for  an  act  not  malum 
to  se,  of  the  criminal  nature  of  which  he  is 
utterly  ignorant  when  it  Is  committed. 
It  is  true,  that  he  may  not  plead  ignorance 
of  the  laws  of  his  country  In  justification, 
or  even  In  mitigation,  of  acts  violative  of 
those  laws.  But  this  doctrine  Is  founded 
on  necessity,  not  upon  any  theory  of  the 
natural  justice  of  the  rule;  and  the  fact 
that  it  exists  is  no  reason  for  emasculat- 
ing a  provision  which  is  intended  to  re- 
place the  harsh,  and  not  Infrequently  most 
unfounded,  presumption  of  knowledge,  by 
a  more  humane  and  just  rule,  of  guilt  only 
after  notice  of  the  Illegality  of  the  thing 
done.  The  purpose  to  make  this  substitu- 
tion, so  to  speaJc,  may  well  be  imputed  to 
the  leg^islature,  with  respect  to  a  highly 
penal  statute,  which  left  their  hands  with- 
ont  being  a  complete  law,  and  depended 


for  Its  final  effect  upon  the  subsequent  ac> 
tlon  of  the  people  of  Calhoun  county, — ac- 
tion of  which,  in  all  theory  at  least,  there 
is  not  that  propriety  of  holding  the  citizen 
to  a  knowledge  which  obtains  to  a  thing 
done  by  all  the  people,  mettogetheringen- 
eral  assembly.  It  is  easily  conceived  how 
the  failure  to  give  the  precise  notice  re- 
quired by  the  act  might  result  to  the  injury 
of  individuals  in  that  county,  whether  res- 
idents there  or  transients.  The  notice 
was  a  natural  and  reasonable  require- 
ment. 1 1  had  a  beneficent  office  to  perform 
In  the  scheme  of  prohibition. 

The  prima  facie  presumption,  as  we  have 
seen,  is  that  the  provision  requiring  it  was 
intended  to  be  executed  according  to  its 
terms.  The  courts  cannot  see  that  the  leg- 
islative purpose  could  be  met  as  well  with- 
out compliance,  nor  that  no  light  would 
be  prejudiced  or  Injury  effected  by  Its  omis- 
sion. It  would  seem  therefore,  that,  guid- 
ed solely  by  the  purpose  of  the  legislature, 
as  gathered  from  a  general  view  of  the 
statute,  we  should  reach  the  conclusion 
that  the  requirement  that  a  certain  notice 
should  be  ^ven  Is  imperative.  But  what- 
ever doubt  might  attend  upon  a  conclusion 
so  attaiued  is  dispelled  when  regard  Is  had 
to  the  pai^Jcular  words  employed.  The 
notice  is  required  in  plain  and  unambigu- 
ous terms,  as  shown  above,  to  be  given  in 
a  certain  way,  for  30  days.  The  succeed- 
ing section  provides  that  "after  the  expi- 
ration of  said  thirty  days'  notice  "  the  act 
for  which  appellant  was  convicted  should 
be  unlawful.  No  other  provision  of  this 
statute  makes  a  crime  of  that  act.  The 
language  imports  criminality  only  in  a  cer- 
tain event.  That  event  is  not  the  vote  of 
the  people  favoring  prohibition.  It  is  not 
the  entry  of  that  result  as  a  record  In  the 
office  of  the  probate  judge.  It  is  the  per- 
fection of  the  notice  of  that  result  by  pub- 
lication in  all  the  newspapers  of  the  coun- 
ty for  30  days.  Before  that  was  done  the 
act  charged  was  not  a  crime.  Here,  also, 
is  the  absence  of  that  ambiguity  which 
alone  authorizes  resort  to  construction. 
"Compliance  with  the  particular  provis- 
ion is  made  In  terms  a  condition  precedent 
to  the  validity  orlegallty  of  what  Isdone," 
or  to  speak  more  aptly,  to  the  illegality  of 
the  act  charged;  and  non-compliance  is 
fatal  to  legality  in  the  one  instance,  and  to 
criminality  In  the  other.  Endl.  Interp.  St. 
§  431.  The  case  is  on  all  fours  to  those  re- 
ferred to  Inthetextclted,inwhich  It  is  held 
that  where  the  deed  of  a  married  woman 
was  to  take  effect  "when"  the  certificate 
of  her  acknowledgment  of  it  was  filed,  or 
where  it  was  provided  that  no  appeal 
should  beentertained  "unless  "certain  rules 
were  compiled  with,  or  where  the  doing  of 
a  thing  was  prohibited  "until"  another 
had  been  done,  (as  here  the  doing  of  the 
thing  charged  is  allowed  until  another 
has  been  done;)  or  where  certain  certifi- 
cates were  transferable  "  only  "  in  a  pre- 
scribed manner, — the  omission  of  the  stat- 
utory requirement  Is  fatal.  Jolly  v.  Hand- 
cock,  7  Exch.  820,  22  Law  J.  Exch.  88;  In 
re  DickinBon,51  Law  J.Cb.736;  Stayton  v. 
UuUngs,  7  Ind.  144 ;  Bank  v.  Laird,  2  Wheat. 
390. 

Another  view:   As  we  have  said,  this 
statute  did  not  come  from  the  hands  of  its 
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makers  an  a  complete  law.  Its  operation 
was  made  to  depend  on  certain  tilings  to 
be  done  by  the  probate  judf^e  and  people 
of  Calhoun  county.  The  presumption 
which  holds  all  the  people  of  the  state 
to  a  knowledge  of  their  own  acts  In  gen- 
eral assembly,  for  such  is  the  theory,  can 
have  no  application  to  the  acts  of  the  peo- 
ple of  a  county,  and  of  the  county  olUcers. 
tatended  to  aHect,  not  only  themselves, 
but  all  the  people  of  the  state  within  their 
borders.  The  power  to  do  these  acts,  and 
thus  put  the  statute  into  operation,  is  cer- 
tainly in  some  sense  the  delegation  of  legis- 
lative functions.  It  Is  Justified  and  taj<en 
out  of  constitutional  inhibitions  upon  the 
same  grounds  that  the  grant  of  legislative 
powers  to  municipal  corporations  is  held 
to  be  constitutional;  that  the  statute  is 
a  police  regulation,  of  local  application, 
in  resp<x:t  to  which  It  is  proper  that  local 
Judgment  should  control.  Cooley,  Const. 
Ldm.  147, 148.  The  authority  to  a  munici- 
pality, strictly  so-called,  or  to  a  eountj',or 
any  otlier  local  subdivision  of  thestate,to 
thus  breathe  life  and  force  into  a  statute 
otherwise  dormant,  is  usually,  if  not 
always,  hedged  about  by  specitlcations  as 
to  bow  the  locality  is  to  act,  and  impart 
efficacy  to  the  regulations.  Among  such 
speciflcations,  the  most  freqnent,  perhaps. 
Is  that  which  requires  notice  to  be  given 
that  the  action  which  has  this  important 
ettect  has  been  had  to  the  end  that  not 
alone  the  community  itself,  and  all  members 
of  it,  but  all  other  citizens  olthe  state, and 
the  public  generally  coming  into  the  local- 
ity, may  be  apprised  of  the  law  to  which 
they  must  conform.  Those  provisions  for 
notice  are  the  substitutes,  as  to  such  local 
matters,  for  the  presumption  the  law  in- 
dulges as  to  knowledge  of  general  stat- 
utes. The  reason  for  them  is  the  same  in 
the  case  of  a  county  proceeding  under  a 
law  like  the  present  one  and  in  the  case  of 
a  town  proceeding  under  its  charter  or  a 
special  law.  They  are  intended  to  accom- 
plish the  same  purpose.  They  meet  the 
same  necessity.  We  can  conceive  no  rea- 
son for  giving  them  a  different  interpreta- 
tion in  the  case  of  the  county  than  would 
be  applied  to  them  with  respect  to  a  town. 
We  accordingly  hold  that  the  notice  re- 
qaired  by  this  act  stands  upon  the  same 
footing,  in  the  relation  it  bears  to  the  op- 
erative force  of  the  statute,  with  notices 
of  the  adoption  of  ordinances  required  to 
be  given  by  municipal  corporations.  As 
to  these  latter,  the  doctrine  is  thoroughly 
established  that  the  publication  required 
is  a  condition  precedent  to  the  validity 
of  ordinances,  and  that  the  burden  of  prov- 
ing such  publication  is  on  t^e  party  seek- 
ing to  enforce  them.  Hoor  &  B.  Mun.  Ord. 
S§  52,  53,  187;  Des  Moines  v.  Gilchrist,  67 
Iowa,  210,  25  N.  W.  Kep.  136;  Ormsby  v. 
Louisville,  4  Amer.  &  Eng.  Corp.  Gas.  342; 
Verona's  Appeal,  108  Pa.  St.  83;  4  Wait, 
Act.  &  Def.  p.  610,  §  7;  Higley  v.  Bunce,  10 
Conn.  436;  Schwartz  v.  Oshkosh,  55  Wis. 
490,  13  N.  W.  Kep.  450.  And  this  doctrine, 
applicable,  as  we  hold,  to  all  statutes  pro- 
viding police  regulations  for  a  given  local- 
ity, s abject  to  the  action  of  the  locality 
in  accepting  or  rejecting  them,  in  the  man- 
ner provided  by  the  statutes  themselves, 
obtains,  also,  with  respect  to  a  general 


law  of  the  state,  containing  a  provision 
thatit  shall  take  effect  from  its  publication 
in  a  certain  number  of  newspapers.  In 
such  case  the  act  does  not  go  into  opera- 
tion until  there  has  been  strict  compliance 
with  this  requirement.  Welch  v.  Battem, 
47  Iowa,  1.50.  Though  a  requirement  to 
the  effect  that  an  act  shall  be  published  in 
the  newspapers  of  certain  towns  by  the 
secretary  of  state,  without  any  indication 
of  legislative  purpose  that  its  operation 
should  not  be  postponed,  or  that  its  penal^t 
ties  should  not  be  imposed,  until  after  such 
publication,  is  directory,  and  non-compli- 
ance with  it  would  not  invalidate  the  en- 
actment.   State  V.  Click,  2  Ala.  26. 

We  do  not  consider  that  section  Oof  the 
act,  which  contains  provision  with  refer- 
ence to  the  issuance  of  licenses  to  sell  llq- 
nors,  exerts  any  influence  on  sections  4,  5, 
and  6.  On  the  contrary,  we  apprehend 
that  section  9  proceeds  on  the  assamption 
that  all  requirements  of  the  law  essential 
to  Its  complete  efficacy  have  been  compiled 
with ;  and  its  restrictions  on  the  power  to 
issue  licenses  depends  upon  the  fact  that 
"the  prohibition  provided  for  by  the  fifth 
and  sixth  sections  "  has  been  put  into  oper- 
ation according  to  the  terms  of  the  act. 

In  considering  the  question  of  whether 
there  was  any  proof  of  compliance  with 
the  law  in  the  matter  of  notice,  we  may  at 
once  discard  the  alleged  order  for  such  no- 
tice entered  by  the  probate  Judge,  and  also 
the  copy  of  the  notice  ,  or  form  of  notice, 
transcribed  and  certified  from  the  books 
of  that  office.  There  is  no  authority  in 
the  statute  for  the  order,  or  for  its  record, 
or  for  the  record  of  the  notice.  They  have 
no  legal  status  or  existence,  and  occupy 
no  higher  piane,  as  evidence  in  this  case, 
than  would  the  certificate  of  an  individual 
that  he  had  made  the  order,  and  drawn  up 
a  form  of  notice,  and  had  entered  both  the 
order  and  notice  on  a  book  kept  by  him. 
Moreover,  they  have  no  tendency  what- 
ever to  prove  the  fact  In  issue,  which  is 
that  the  notice  was  published  for  30  days 
in  all  the  newspapers  of  the  county.  The 
court  erred  in  admitting  copies  of  this  oi^ 
der  and  notice  as  certified  by  the  probate 
Judge. 

There  are  two  controlling  reasons  tor 
our  non-concurrence  in  the  contention  of 
the  appellee  that  the  presumption  of  law, 
that  a  public  officer  has  performed  a  duty 
Imposed  on  him,  avoids  the  necessity  for 
other  evidence  of  compliance  with  the  re- 
quirements that  notice  should.be  given. 
We  understand  the  rule  to  be,  In  this  re- 
gard, that  where  an  officer  undertakes  to 
discharge  a  public  duty,  enters  upon  its 
performance,  and  does  in  fact,  in  some 
manner  or  to  some  extent,  discharge  it, 
the  law  will  presume  that  his  acts  In  that 
behalf  are  free  from  irregularity ;  but  this 
presumption  can  never  extend  to  the  doing 
of  an  independent,  material,  and  substan- 
tive act,  so  as  to  hold  the  thing  done  mere- 
ly because  it  ought  to  have  been  done,  and 
it  was  the  duty  of  the  officer  to  do  it.  2 
Whart.  Ev.  §§  1318, 1319 ;  U.  S.  v.  Ross,  92  U. 
S.  281.  Again,  the  fact  here  involved,  and 
sought  to  be  rested  on  the  presumption  of 
the  performance  of  duty,  lies,  in  the  final 
consummation,  beyond  the  line  of  official 
duty.    The  act  depends  upon  its  efficient 
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completion,  npon  actnal  pabllcation  of  a 
noticein  certain  newspapers.  Wemight  aa- 
Bume  that  the  Judge  of  probate  did  every- 
thing possible  for  him  to  do  under  the  iu;t, 
and  yet,  without  the  further  assumption 
that  the  proprietors  of  the  papers  r^erred 
to  published  the  notice  given  them  by  the 
probate  Judge  to  publish  for  80  days,  we 
could  not  reach  the  conclusion  that  the  re- 
quirement of  the  statute  had  been  complied 
with.  There  is  no  principle  of  law  upon 
which  courts  can  indulge  the  presumption 
that  private  personshave  performed  a  ma- 
terial act  so  as  to  dispense  with  affirmative 
evidence  of  the  fact. 

We  conclude  that  the  publication  of  the 
notice  of  the  result  of  the  election  held  un- 
der this  act.forthe  time  and  in  themanner 
required  by  it,  was  a  condition  precedent 
to  operation  of  sections  5  and  6  that  the 
burden  was  on  the  state  to  show  that  said 
notice  had  been  given;  and  that  It  failed 
to  produce  any  evidence  to  establlBh  the 
fact.  Th'8  view  renders  the  consideration 
of  other  points  presented  by  the  record  un-' 
necessary. 

The  Judgment  of  the  city  court  1b  ro- 
▼ersed,  and  the  cause  remanded. 
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(Supreme  Court  of  Alabama.  Dec.  17, 1889.) 
Cbiminal  Law— Appbai. 
Defendant,  who  was  jointly  indicted  witti 
■DOther  for  selling  Intoxicating  liquors  without  a 
license,  cannot  complain  of  the  aamisslon  of  alleged 
improper  evidence  against  tkis  co-defendant,  who 
was  acquitted,  wtiich  evidence  in  no  way  affected 
defendant. 

Appeal  from  criminal  conrt»  Jefferson 
eouuty;  S.  E.  Greene,  Judge. 

The  indictment  In  this  case  charged,  In  a 
^ngle  count, "  th at  Louis  Segars  and  Phillip 
Begars  sold  spirituous,  vinous,  or  malt  liq- 
uors, without  a  license,  and  contrary  to 
law."  The  defendants  being  Jointly  tried, 
and  a  Jury  having  been  waived,  the  follow- 
ing bill  of  exceptions  was  reserved :  "  The  de- 
fendant being  Jointly  indicted  and  tried 
wlthLouisSegarSithestatelntroduced  one 
Dunford  as  witness,  whose  testimony  tend- 
ed to  show  that  at  Pratt  Mines,  in  said 
county,  within  twelve  months  before  the 
finding  of  theindlctmentlnthlscaae.thede- 
fendant  and  Loais  Segars  keptastore,  and 
that  he,  witness,  had  purchased  from  Phil- 
lip Segars,  at  said  store,  wine  on  several 
occasions,  sometimes  by  the  bottle  and 
sometimes  by  the  drink ;  that  he  did  not 
recollect  ever  to  have  bought  wine  from 
the  defendant  while  Louis  Segars  was  pres- 
ent and  saw  him  buy  it,  but  his  recollection 
was  that  Louis  was  about  the  store ;  that 
be  could  not  say  that  Phillip  and  Louis 
were  partners,  nor  which  was  proprietor, 
or  which  (if  either)  was  clerk ;  that  both 
attended  to  the  business,  but  Phillip  seemed 
to  attend  mostly  to  it,  and  the  store  was 
generally  called  'Segars'  Store.'  The  state 
asked  the  witness  if  he  had  ever  bought 
any  spirituous,  vinous,  or  malt  liquors,  at 
said  store,  from  Louis  Segars.  To  this 
question  the  defendant  objected,  as  being 
vrelevant;  that  the  state  had  charged  the 
defendants  with  one  Joint  act,  and  tliey 
could  not,  under  the  indictment,  be  prose- 


cuted for  two  separate  and  distinct  acts. 
The  court  overruled  the  objection,  and  the 
defendant  excepted.  The  witness  then  tes- 
tified that,  on  several  occasions,  be  had 
bought  from  said  Louis,  tn  said  store,  a 
white  kind  of  liquor,  which  was  intoxicat- 
ing, but  did  not  know  what  it  was ;  and 
that  he  could  not  remember  that  on  any  of 
these  occasions  said  Phillip  wa8pre8ent,or 
knew  of  his  buying  it.  Said  witness  fur- 
ther testified  on  cross-examination,  that 
he  did  not  know  what  kind  of  wine  it  was 
he  bought;  that  it  had  a  red  or  dark  color, 
and  he  paid  26  cents  per  bottle  for  it ,  that 
be  always  bought  it  from  Phillip,  and  nev- 
er from  Louis,  uor  Louis  and  Phillip  to- 
gether; that  thedetendantswere  not  part- 
ners, so  far  as  he  knew,  and  he  did  not 
know  who  owned  or  ran  the  store;  that 
Phillip  seemed  to  be  the  principal  man;, 
that  he  did  not  recollect  ever  seeing  Louis 
around  when  he  was  trading  with  Phillip, 
nor  Phillip  about  when  he  was  trading 
with  Louis ;  that  he  never  bought  any  red- 
colored  liquor  from  -Louis,  nor  any  white 
liquor  from  Phillip,  and  never  bought  any 
kind  while  both  were  present;  and  that 
the  white  liquor  made  him  somewhat  in- 
toxicated. This  being  all  of  the  evidence, 
the  defendant  demurred  to  the  evidence,  as 
not  being  sufficient  to  sustain  the  indict- 
ment. The  court  overruled  the  demurrer, 
and  defendant  excepted.  The  court  ren- 
dered a  verdict  finding  said  Louis  not. 
guilty,  and  said  Phillip  guilty;  to  which 
finding  said  Phillip  excepted." 

Lea.  A  Green,  for  appellant.  W.  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

Stone,  C.  J.  Two  defendants,  Phillip 
Segars  and  Louis  Segars,  were  Jointly  in- 
dicted for  Belling  spirituous,  vinous,  or 
malt  liquors  without  a  license.  The  case, 
by  consent  of  defendant,  was  tried  by  the 
court  without  a  Jury.  Theflndingandjudg- 
ment  of  the  court  were  that  defendant  Phil- 
lip was  guilty,  and  that  defendant  Louis 
was  not  guilty.  The  appeal  is  prosecuted 
by  Phillip,  the  convicted.  Testimony  was 
introduced  against  Louia,  against  bis  ob- 
jection,and  to  the  admission  of  which  here- 
served  an  exception.  If  he  had  been  found 
guilty,  possibly  this  would  have  been  error. 
But  this  testimony  in  no  way  affected 
Phillip,  and  he  had  no  right  to  object  to  It, 
Louis  alone  could  be  injured  by  it,  and  be- 
ing acquitted,  if  an  error,  Phillip  cannot 
complain  of  It.  We  have,  then,  the  simple 
case  of  two  being  Indicted  for  a  misde- 
meanor, of  a  class  which  admits  of  two  or 
more  guilty  participants  in  one  and  the 
same  offense,  one  of  whom  was  acquitted 
and  the  other  convicted.  The  testimony 
against  Phillip  waa  uncontroverted,  and 
was  conclusive,  while  the  testimony 
against  Louis  did  not  satisfy  the  mind  of 
the  trial  Judge. 

The  theory  of  the  present  prosecution,  as 
its  implications  tend  to  show,  was  either 
that  the  two  defendants  were  Jointly  in- 
terested In  the  store  and  in  its  sales,  or 
that  one  was  the  proprietor  and  the  other 
his  salesman.  If  the  first  hypothesis  was 
the  true  one,  then  a  sale  by  either  in  the 
line  of  their  trade  would  fix  the  guilt  of 
each ;  if  the  latter,  then  a  sale  by  the  sales- 
man, with  the  authority,  approbation,  or 
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acquiescence  ol  ble  employer,  would  Jus- 
ttty  tbe  conviction  of  each.  Offensea  of 
thia  kind,  ttaoagh  perpetrated  by  one  act, 
are  separate  offenses,  and  puuislied  sepa- 
rately. Tlie  fruitless,  though  Illegal,  at- 
tempt to  fix  guilt  on  Liouia,  is  no  error 
available  to  Phillip,  whose  guilt  is  uncon- 
troverted.  This  case  is  distinguishable 
from  Elliot  v.  State,  26  Ala.  78;  and  Mc- 
Oehee  v.  State,  58  Ala.  860,  in  that  the  in- 
dictment doea  not  charge  two  separate 
offenses,  and  there  was  no  conviction  of 
separate  oflenses.  If  tbe  separate  testi- 
mony introduced  against  Louis  had  not 
been  received,  no  one  could  question  Pliil- 
lip's  rightful  conviction.  Being,  at  most, 
only  offensive  to  the  rights  of  the  former, 
and  doing  him  no  injury,  it  affords  Phillip 
no  stronger  ground  of  complaint  than  he 
would  have  had  without  such  attempt. 
Affirmed. 

(a  Ala.  107)  """" 

CooPBR  V.  Stats. 

(SupretM  Court  of  Alabama.    "Deo.  18, 1839.) 

CSbhohai.  Iiaw — 'Bvideitoi — iNSTBucnoKa — ^Mo- 
tion m  Akiuist — ^Atpbai. 

1.  On  s  trial  for  bnrgrlary,  it  la  proper  to  ez- 
cinde  testimony  that  tbe  prosecuting  witnesg  had 
made  statementa  ont  of  court  that  be  might  have 
been  mistt^en  in  thinkiug  that  defendant  was  the 
bnrglar,  and  that  tbe  tesumon;  of  one  of  defend- 
ant's witnesses  on  a  former  trial  bad  shaken  him 
np  considerably,  as  these  declarations  of  bis 
tDonghts  and  impressions  could  not  have  been  in- 
consistent with  his  evidence  on  the  trial. 

8.  Where  there  Is  evidence  that  defendant  had 
a  defective  foot,  and  that  tracks  made  by  tbe  burg- 
lar showed  a  similar  deformity,  an  instruction 
that  the  jury  could  not  find  defendant  guilty  from 
this  fact  alone  is  properly  refused,  as  it  singles  out 
one  criminating  circumstance,  tiias  tending  to 
mislead  and  confnse  the  jury,  and  necessitating  an 
explanatory  charge. 

8.  An  instruction  tliat  it  is  as  mnch  the  duty  of 
the  jury  to  aoqnit  in  case  of  reasonable  doubt  as  it 
is  their  duty  to  convict  in  case  of  moral  certainty 
of  defendant's  guilt  is  properly  refused,  as  it  is  a 
mere  argumentative  and  comparative  generaliza- 
tion of  Uie  duty  of  jnrors,  having  a  tendency  to 
confnse  rather  than  enlighten  them. 

4.  A  motion  in  arrest  of  Judgment  baaed  .on 
the  fact  that  the  Jury  took  with  them  in  their  re- 
tirement the  indiotment,  on  which  w^s  indorsed  a 
verdict  of  guilty  rendered  by  a  former  jury,  but 
which  fact  did  not  appear  of  record  in  the  court 
iMlow,  is  properly  overruled. 

6.  The  action  of  tbe  trial  court  in  overruling 
defendant's  motion  for  a  new  trial  will  not  l>e  re- 
viewed by  tbe  supreme  courts 

Appeal  from  criminal  court,  Jefferson 
eoonty ;  S.  £.  Greene,  Judge. 

The  indictment  in  this  case  charged  that 
the  defendant,  Will  Cooper, "  with  Intent  to 
steal,  broke  into  and  entered  the  dwelling- 
house  of  F.  O.  Ferguson."  On  the  first 
trial  the  defendantwas  conyicted ;  but  tbe 
Judgment  was  reversed  by  this  court,  and 
the  cause  remanded.  Cooper  v.  State,  86 
Ala.  610,  6  South.  Rep.  110.  On  a  second 
trial,  as  the  bill  of  exceptions  shows,  F. 
O.  Fergofion  testified,  on  the  part  of  the 
prosecution,  that  his  dwelling-house  in  Bir- 
mtngham  was  broken  and  entered  into  on 
the  night  of  December  16, 1888 ;  that  he  was 
awakened  by  a  noise  made  in  his  room, 
and  saw  a  man  moving  about,  whom  he 
chased  through  the  house,  but  who  es- 
caped; that,  on  examination  of  the  house, 
Im  found  that  the  back  door  had  been  Idt 


open,  and  discovered  In  the  hall,  which 
was  covered  with  a  linen  cloth,  and  also 
on  the  back  porch,  muddy  foot-prints,  the 
night  being  rainy  ;  that  the  prints  made  by 
the  left  foot  were  peculiar,  turning  Inward, 
showing  no  impression  made  by  the  toes; 
that  tbe  defendant  had  for  some  time  been 
visiting  a  servant  girl  at  his  house,  who 
occupied  a  room  over  the  kitchen  in  the 
rear  of  the  house,  which  communicated 
with  tbe  house  through  a  door  in  the  oack 
hall ;  that  he  an  ested  the  defendant  at  bis 
bouse  on  tbe  night  of  January  19, 1889, and 
charged  him  with  the  burglary,  hut  defend- 
ant asserted  his  innocence;  that  the  defend- 
ant,on  his  preliminary  examination  before 
a  committing  magistrate,  "voluntarily  re* 
moved  his  left  shoe,  and  walked  across  the 
floor;  that  he  walked  with  a  limp;  that 
his  left  foot  turned  inward,  the  big  toe 
seemed  to  turn  up,  and  the  others  made  no 
impression  on  the  floor. "  Continuing,  the 
witness  said:  "I  told  him  about  the 
trades  made  by  the  buiglar,  and  said  I'd 
bet  he  had  two  oi  three  toes  off  his  right 
foot;  to  which  be  replied  he  had  as  many 
toes  on  his  right  foot  as  I  had.  I  then  said 
that  it  was  the  left  foot ;  and  he  replied 
that  was  another  matter. "  The  witness 
then  testified,  on  cross-examination :  "  De- 
fendant had  been  at  my  bouse  several  times 
before  the  burglary.  I  had  talked  with 
him,  and  was  familiar  with  bis  features. 
I  did  not  recognise  the  burglar's  features 
as  those  of  the  defendant.  On  tbe  night  of 
the  burglary,  I  did  not  think  of  its  being 
defendant  wbo  came  into  my  room,  and 
did  not  think  of  it  until  some  time  after- 
wards. What  led  me  to  suspect  him  was 
what  the  girl  said  to  my  wife,  who  repeat- 
ed it  to  me.  She  and  the  defendant  had  a 
misunderstanding  of  some  kind  several 
days  before  the  defendant's  arrest,  and  she 
has  slncemarried  anutheryoungman.  De- 
fendant came  to  my  house  several  times 
aiter  the  burglary,  and  I  saw  no  difference 
in  bis  conduct.  I  tfilked  with  him  about 
the  burglary,  and  saw  no  change  in  his  ap- 
pearance or  countenance  while  I  talked  to 
him  about  it. "  The  bill  of  exceptions  than 
adds :  "  On  motion  of  the  state's  solicitor, 
the  court  excluded  the  following  evidence 
of  said  witnei<8  on  cross-examination : '  I  ad- 
mitted to  'defendant's  attorney,  after  the 
first  trial,  that  I  might  have  been  mistaken 
in  thinking  that  the  defendant  was  tbe 
bui^lar;  and  I  also  stated  to  Mr.  S.  M. 
Woods  that  when  I  heard  his  testimony 
on  the  former  trial  It  shook  me  up  consid- 
erably."* To  the  exclusion  of  this  testi- 
mony the  defendant  excepted.  S.  M. 
Woods,  who  was  a  market  gardener  near 
Birmingham,  and  in  whose  employment 
the  defendant  was  at  tbe  time  of  the  burg- 
lary, testified  to  the  defendant's  good 
character  and  good  habits,  and  that  the 
defendant  stayed  at  his  house  the  nighton 
which  the  burglary  was  committed ;  and 
£.  O.  Woods,  his  son,  testified  substan- 
tially the  same  thing.  Tbe  d^endant  re- 
quested tbe  court  to  give  the  following 
charges  in  writing,  and  duly  excepted  to  the 
refusal  of  each :  (1)  "The  facts,  if  proved, 
that  tbedefendant  hasa  defective  foot,  and 
that  tbe  tracks  made  by  the  burgltir  at 
Capt.  Ferguson's  house  showed  a  simUar 
deformity,  will  not  aathorixe  the  Jury  to 
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find  tbe  defendant  gnllty,  unless  there  Is 
other  evidence  before  them,  which,  taken 
In  connection  with  the  similarity  of  tbe 
foot-tracks,  convinces  them  to  a  moral 
certainty  that  he  is  the  person  who  com- 
mitted thecrlme. "  (2)  "  Even  if  the  evdence 
before  the  jury  should  convince  them  that 
the  tracks  made  at  the  bouse  by  the  burg- 
lar were  made  by  a  person  who  had  a  de- 
fective left  foot,  and  that  defendant  has  a 
similar  defect,  they  cannot  find  him  guilty 
from  this  fact  alone;  and,  unless  there  Is 
other  evidence  of  guilt,  they  should  acquit 
the  defendant."  (3)  "It  Is  as  much  their 
duty  as  jurors  to  acquit  tbe  defendant,  if 
from  the  evidence  they  have  a  reasonable 
doubt  of  his  guilt,  as  it  would  be  to  con- 
vict him  if  they  believe  to  amoral  certainty 
that  he  Is  guilty ;  and  if,  from  the  evidence, 
they  are  not  satisfied  beyond  a  reasonable 
doubt  that  he  Is  guilty,  they  would  be  aa 
false  to  their  obligation  as  jurors  if  they 
were  to  convict  him,  as  they. would  be 
should  they  acquit  him  If  the  evidence  con- 
vinces them  of  his  guilt  to  a  moral  cer- 
tainty." After  conviction,  the  defendant 
submitted  a  motion  for  a  new  trial,  and  al- 
so a  motion  in  arrest  of  judgment,  because 
the  jury  took  with  them  In  their  retirement 
the  indictment  In  the  case,  on  which  was 
indorsed  the  verdict  of  guilty  rendered  by 
the  jury  on  the  former  trial.  The  court 
overruled  each  of  these  motions,  and  the 
defendant  thereupon  excepted. 

Jos.  G.  Crews,  for  appellant.  W.L.Mar- 
tin,  Atty.  Gen.,  for  the  State. 

McClellan,  J.  Therewasnoevidenceln 
the  case,  nor  could  there  have  been  any, 
aa  to  what  the  witness  Ferguson  thought 
in  regard  to  the  guilt  of  the  defendant,  nor 
a»  to  the  impression  made  on  his  mind  by 
the  testimony  of  S.  M.  Wood  on  thefor- 
mer  trial.  There  was  nothing  before  the 
court,  therefore,  to  which  the  statements 
of  Ferguson,  that  he  "might  have  been 
mistaken  in  thinking  the  defendant  was 
the  burglar, "  and  that  the  testimony  of 
Wood  "on  the  other  trial  shook  me  up 
considerably, "  could  have  been  contradic- 
tory, and  they  were  properly  excluded. 
The  only  ground  upon  which  such  testimo- 
ny is  ever  received  is  that  it  shows  state- 
ments made  by  the  witness  out  of  court 
which  are  inconsistent  with,  and  therefore 
tend  to  weaken,  his  evidence  on  the  trial. 
That  reason  for  their  admission  does  not 
exist  in  this  case,  and  could  pot  have  exist- 
ed, since  any  evidence  with  which  these  dec- 
larations were  inconsistent  would  itself 
have  been  Immaterial  and  Inadmissible. 

The  first  and  second  charges  set  out  in 
the  record  call  attention  to  onecrimlnating 
circumstance  shown  by  the  evidence,  and 
Involve  an  instruction  to  the  jury  that 
this  fact  or  circumstance  of  itself  is  not 
sufficient  to  authorize  a  conviction.  It  is 
the  settled  doctrine  of  this  court,  that  the 
refusal  of  such  charge,  although  It  may  be 
true,  as  a  legal  proposition,  that  guilt  is 
not  inferable  from  the  one  fact  po8tulate<l. 
Is  free  from  error.  They  tend  to  mislead 
and  confuse  the  jury,  and  necessitate  an 
explanatory  charge;  and  "the  court  nev- 
er errs  in  refusing  a  charge  requiring  ex- 
Slanatlon."  Adams  v.  State,  52  Ala.  379; 
luchanan  t.  State,  55  Ala.  154.    Moreover, 


these  charges  are  argumentative,  and  their 
refusal  may  clearly  be  justified  on  this 
ground.  Hussey  v.  State,  86  Ala.  84,  5 
South.  Rep.  484. 

The  third  charge  requested  by  defendant 
sought  to  impress  on  the  jury  the  duty  of 
acquittal  in  the  event  of  their  entei'tainlng 
a  reasonaole  doubt  of  guilt,  by  a  reference 
to  what  their  duty  would  be  In  the  ab- 
sence of  such  doubt,  and  to  instruct  them 
that  acquittal  is  as  Imperative  in  the  one 
case  as  conviction  would  be  in  the  other. 
This  is  a  mere  argumentative  and  compar- 
ative generalization  of  the  duty  of  jurors, 
having  a  tendency  to  confute  rather  than 
to  enlighten  them;  and  while  its  abstract 
propositions  are  doubtless  correct,  and 
clear  to  the  trained  legal  mind,  the  court 
committed  no  error  in  refusing  to  ^ve  the 
charge. 

The  action  of  the  court  In  overruling  de- 
fendant's motion  tor  a  new  trial  Is  not  re- 
vlsable.  Tyree  v,  Parham,  66  Ala.  424; 
Trammell  v.  Vane,  62  Ala.  301;  Bed  well  v. 
Bedwell,  77  Ala.  587. 

The  motion  in  arrest  of  judgment  was 
predicated  on  facts  which  did  not  appear 
of  record  in  the  court  below.  It  was  prop- 
erly overruled  on  this  ground,  if  not  also 
on  others.  Sparks  v.  State,  58  Ala.  82; 
Brown  v.  State,  52  Ala.  345;  Blount  y. 
State,  49  Ala.  381. 

We  discover  no  error  in  the  record,  and 
the  judgment  of  the  criminal  court  Is  af- 
firmed. 

(87  Ala.  «»1> 

GiLMAN  et  a/.  T.  Jones  et  aJ. 

(Supreme  Court  of  Alabama.   Dec.  Term,  1888.) 

For  majority  opinion,  see  5  South.  Bep. 
785. 

Stone,  C.  J.,  (dissenting:)  I  donot  think 
Jones  shows  such  an  interest  in  the  litiga- 
tion or  8ubjec1>-matter  of  the  suit  as  re- 
lleves  him  of  the  Imputation  of  mainte- 
nance. To  have  that  effect,  I  hold  that  be 
must  have  had  a  pecuniary  or  property  In- 
terest. Mere  benefit  or  assistance  to  some 
other  Independent  enterprise  he  was  pros- 
ecuting is  not  enough.  Few,  if  any,  con- 
tracts would  be  made,  If  the  contracting 
parties  did  not  each  believe  they  were 
thereby  securing  to  themselves  some  profit, 
benefit,  or  pleasure. 


(88 

ALDRinoE  et  al.  y.  State. 


u»> 


(Supreme  Court  of  Alal)ama,    Dec.  18, 1889.) 

BUKOLABT— INDICTHXKT— OWNBBSHIP  OV  FbBXJBBS. 

Where  an  Indictment  for  the  burglary  of  & 
store  lays  the  ownership  of  the  premises  in  "  W. 
H.  B.,  business  manager  "ot  a  private  oorporation, 
while  the  evidence  shows  that  the  store  belonga 
to  the  corporation,  the  variance  is  not  cured  by 
the  fact  that  the  manager  also  used  the  store  as  » 
post-ofBce,  with  which  the  corporation  had  nothing 
to  do ;  the  presumption  being,  in  conformity  to  the 
custom  of  the  country,  that  he  carried  on  the  po^ 
office  as  licensee  of  the  corporation,  and  not  as  its 
tenant. 

Appeal  from  circuit  court,  Lee  county; 
Jesse  M.  (jARMirHASL,  Judge. 

Indictment  of  Henry  Aldridge  and  others, 
under  Crim.  Code  Ala.  §  8786,  which  pro- 
vides: "Any  person  who,  either  in  the 
night  or  day  time,  with  intent  to  steal  or 
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to  commit  a  felony,  breaks  Into  •  •  • 
any  shop,  store,  •  •  •  in  which  any 
goods,  merchandise,  or  other  valuable 
thing  is  kept  lor  use.  sale,  or  deposit, 
•  •  *  is  guilty  of  burglary."  The  indict- 
ment was  In  a  single  count,  and  charged 
that  defendants  "  broke  into  and  entered  a 
building,  to-wlt,  a  store-house  of  Wllbum 
M.  Bass,  business  manager  of  Beulah  Co- 
oi)eration  Store  of  Beulah  Alliance,  in 
which  a  valuable  thing,  to-wit,  goods  or 
merchandise,  was  kept  for  use,  sale,  or 
deposit,  with  the  intent  to  steal."  On  the 
trial,  as  is  shown  by  the  bill  of  exceptions, 
there  was  evidence  tending  to  show  that 
the  store-house  charged  to  have  been 
broken  into  was  the  property  of  a  private 
corporation,  to-wit,  the  Beulah  Alliance; 
that  Wilbum  M.  Bass  was  a  salaried  offi- 
cer or  agent  of  said  corporation,  and  was 
the  business  manager  of  the  same,  and  as 
such  was  in  possession  and  control  of  said 
store-house  at  the  time  of  the  alleged  break- 
ing; that  said  Bass  had  been  in  the  exclu- 
sire  possession  and  control  of  said  build- 
ing for  14  months ;  that,  as  a  member  and 
stockholder  of   Beulah    Alliance,  he  was 

gart  owner  of  said  building,  and  that  he 
ad  a  post-offlce  therein,  with  which  the 
Alliance  had  nothing  to  do.  Upon  such 
evidence  the  defendants  asked  the  follow- 
ing charges  in  writing,  and  duly  excepted 
to  the  refusal  of  each:  "(1)  If  the  Jury  be- 
lieve from  the  evidence  that  W.  M.  Bass 
was  In  possession  of  and  held  said  build- 
ing or  store-house  as  an  agent  or  officer  of 
the  Beulah  Alliance,  a  private  corporation 
under  the  laws  of  Alabama,  they  cannot 
convict  the  defendant  on  this  trial.  (2)  If 
the  jury  believe  from  the  evidence  that  W. 
M.  Bass  was  a  salaried  officer  or  agent  of 
the  Beulah  Alliance,  which  is  a  private  cor- 
poration, and  that  at  the  time  of  the  al- 
leged breaking  he  was  in  possession  of  the 
said  store-house  in  this  capacity,  then  they 
cannot  convict  the  defendants  for  breaking 
into  the  store-house  of  the  said  W.  M.  Bass, 
although  he  may  have  been  the  business 
manafirer  of  the  said  corporation."  These 
were  the  only  exceptions  reserved  by  the 
defendants. 
W.  Li.  Martin,  Atty.  Gen.,  for  the  State. 

SoMEBViLLB,  J.  The  defendant  was  con- 
vlcted  of  the  burglary  of  a  store-house  in 
which  goods  and  merchandise  were  stored. 
Crim.  Code  1886,  §  3786.  The  objection 
urged  is  an  alleged  variance  between  the 
averment  of  ownership  in  the  indictment 
and  the  proof  of  such  ownership.  The  in- 
dictment lays  the  ownership  in  one  "Wil- 
bum M.  Bass,  business  manager  of  Beulah 
Co-operation  Store  of  the  Beulah  Alliance. " 
The  evidence  tends  to  show  that  Bass  was 
the  salaried  agent  of  the  Beulah  Alliance, 
which  was  a  body  corporate,  and  that  he 
had  charge  of  the  store  as  the  servant  of 
the  corporation.  Italso  tends  to  show  that 
he  used  the  store  as  a  ppst-office, — a  bus- 
iness with  which  the  Alliance  bad  no  con- 
nection. Whether  this  occupancy  was  by 
mere  license  or  otherwise  does  not  affirm- 
atively appear  from  the  evidence. 

Where  premises,  belonging  to  a  corpora- 
tion, are  occupied  by  a  naked  agent  or 
servant  of  the  corporation,  the  rule  is  that 
the  ownership  must  be  averred  to  be  in  the 
v.780.no.3 — 4 


corporation,  and  not  intheagent;  and  the 
corporate  name  and  character  of  the  own- 
er must  bestated.  Clark, Grim.  Law,  §  872; 
EmmondB  v  State,  87  Ala.  12, 6  South.  Rep. 
54;  2  Archb.  Crim.  PI.  &  Pr.  (Pom.  Ed.) 
1093-1101 ;  2  Amer.  &Eng.  Cyclop.  Law,  682, 
683;  2  Bish.  Crim.  Law,  (3d  Ed.)  §§  137, 
138. 

The  use  of  the  store-room  for  receiving 
and  distributing  the  United  States  mails 
does  not  appear  to  rise  to  the  dignity  of  a 
tenancy,  estate,  or  other  ownership  in  the 
premises ;  and  this  collateral  business,  be- 
ing carried  on  in  the  mode  known  to  be 
customary  in  this  country,  there  is  no 
pi-esumption  that  there  was  a  letting  of 
the  premises  to  Bass  for  this  purpose,  but 
rather  a  license;  and  this  fact  would  not 
disturb  the  ownership  of  the  corporation, 
or  its  constructive  possession  through 
Bass  as  their  agent.  2  Archb.  Crim.  PI.  & 
Pr.  (Pom.  Ed.)  1098,  note;  2  East,  P.  C.  e. 
15,  §  14,  pp.  501,  602.  The  allegation  of 
the  indictment,  moreover,  is  that  his  occu- 
pancy was  In  the  capacity  of  an  agent  of 
the  Beulah  Alliance,  not  of  thefederal  gov- 
ernment, and  this  negatives  the  idea  of  a 
tenancy  or  ownership  in  himself  person- 
ally. The  alleged  breaking,  in  other  words, 
is  into  a  store-house  as  such,  not  into  a 
post-office.  The  court  erred  in  refusing  to 
give  the  two  charges  requested  by  the  de- 
fendants. 

Reversed  and  remanded. 


Etbess  t.  State. 
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iSupreme  Court  of  Alabama.  Dec.  19, 1889.) 
Cabbtins  Wbapons— Evidbnob. 
As  the  act  of  carrying  a  concealed  weapon 
is  continuous,  the  Introduction  of  evidence  of  pos- 
session and  concealment  at  ditTerent  times,  covered 
by  the  one  oontinuous  act,  does  not  put  the  state  to 
an  election  of  the  particular  moment  of  the  offense 
for  which  it  will  proceed  to  prosecute. 

Appeal  from  county  court,  Shelby  coun- 
ty ;  B.  W.  Cobb,  Judge. 

The  Indictment  in  this  case  charged  that 
the  defendant  carried  a  pistol  concealed 
about  his  person.  On  the  trial  the  state 
introduced  one  Vincent  as  a  witness,  who  • 
testified  that  one  day,  within  12  months 
before  the  finding  of  this  indictment,  while 
riding  In  the  road,  on  his  wagon,  with  a 
load  of  wood,  he  met  the  defendant  at  Ab- 
bott's shop  in  said  county,  shook  hands 
with  him,  and  talked  for  a  few  minutes; 
that  he  was  then  going  totheShelby  Iron- 
Works,  about  one  mlledlstant,  and  defend- 
ant said  he  would  remain  at  the  shop  until 
his  return ;  "that  he  saw,  while  talking  to 
the  defendant,  something  in  the  breast 
pocket  of  his  coat,  which  he  took  to  be  a 
pistol,  though  he  could  not  swear  It  was. " 
The  defendant  then  asked  the  court  to  re- 
quire the  solicitor  to  elect  the  time  and 
place  for  which  he  would  proceed,  and  ex- 
cepted to  the  overruling  of  his  request, 
which  was  in  the  nature  of  a  motion.  The 
witness  then  testified  that  on  his  return, 
about  an  hour  afterwards,  "defendant  got 
into  the  wagon  with  him,  and  drove  off 
towards  home;  that  the  defendant,  when 
they  were  about  a  quarter  of  a  mile  away 
from  the  shop,  exhibited  to  him  a  pistol  in 
his  hand,  which  was  the  first  time  witness 
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bad  seen  it,  to  know  that  it  was  a  pistol; 
that  defendant,  while  ridinsin  the  wagon, 
sat  tacinfc  him  part  of  the  time,  and  at 
other  ttmes  with  liis  left  side  towards  wit- 
ness; and  that  he  did  not  see  any  pistol 
during  that  time. "  The  defendan  t  objected 
to  the  introductton  of  this  evidence  on  the 
ground  that  it  was  at  a  different  time  and 
place  from  the  'first  stated  by  the  witness. 
The  court  overruled  the  objection,  and  the 
defendant  excepted.  The  defendant  asked 
the  court  to  charge  the  Jury  "that  if  they 
believed  from  the  evidence  that  defendant 
had  a  pistol  at  the  time  Vincent  saw  him 
at  the  shop,  while  on  his  way  to  Shel- 
by Iron- Works,  with  a  load  of  wood,  and 
that  It  was  not  concealed  from  ordinary 
observation,  they  must  find  bim  not 
guilty."  The  conrt  refused  this  charge, 
and  instructed  the  Jnry,  of  its  own  mo- 
tion, "that,  if  they  believed  from  all  the 
evidence  that  at  any  time  on  that  day, 
and  on  that  occasion,  the  defendant  carried 
about  bis  person  a  pistol  concealed  from 
ordinary  observation,  then  he  would  be 
guilty  as  charged."  The  defendant  ex- 
cepted to  the  charge  given  by  the  conrt, 
add  the  refusal  to  give  the  charge  requested 
by  him. 
IV.  L.  Martin,  Atty.  Oen.,  for  the  State. 

McClellan,  J.  The  act  of  carrying  a 
concealed  weapon  Is,  ex  vi  termini,  contin- 
uous in  its  nature.  Smith  v.  State, 79  Ala. 
257.  An  act  of  this  character  may  be 
shown  by  testimony  of  the  fact  of  posses- 
sion of  the  weapon  concealed  from  ordi- 
nary observation  at  any  time  during  the 
continuance  of  it ;  and  the  introduction  of 
evidence  of  such  possession  andconcealment 
at  different  times,  covered  by  the  one  con- 
tinuous act,  does  not  present  a  case  on 
which  the  state  should  be  put  to  an  elec- 
tion of  the  particular  moment  of  the  offense 
for  which  It  will  proceed.  Owens  v.  State, 
74  Ala.  401.  The  rulings  of  the  county 
court  were  in  accordance  with  these  princi- 
ples, and  its  Judgment  is  affirmed. 


(88  A1«.U6) 


Penny  ▼.  Statb. 


(Supreme  Court  of  Alabama.  Deo.  20, 188S.) 
Eubbzzlbmbht. 
Defendant  hauled  several  bales  of  cotton  to 
a  gin-mill  for  the  owner  of  the  ootton.  One  of  the 
hues  he  marked  with  his  son's  name,  and  he  lUso 
took  the  receipt  for  it  in  the  same  name.  After- 
wards, on  being  questioned  as  to  the  number  of 
bales  lie  had  taken  to  the  mill,  he  turned  the  re- 
ceipt over  to  the  owner.  Held,  that  defendant  was 
not  guUty,  within  Code  Ala.  1886,  S  8795,  which  re- 
quires that  to  prove  embealement  defendant  must 
DO  shown  to  have  fraudulently  converted  it  to  his 
own  use,  or  fraudulently  secreted  it  with  intent  to 
convert  it  to  his  own  use. 

Appeal  from  circuit  court,  Tuscaloosa 
county;  8.  H.  Sprott,  Judge. 

C.Gantzbom  and  T.X/.Beattj', for  appel- 
lant. W.  L.  Martin,  Atty.  Oen.,  for  the 
State. 

Clopton,  J.  The  first  count  of  the  In- 
dictment charges  the  larceny,  and  the  sec- 
ond count  the  embezzlement,  of  a  bale  of 
cotton,  the  property  of  a  private  person. 
Dtfendtmt  was  convicted  on  the  second 
count,  which  Is  t^tamount  to  an  acquit- 


tal of  the  offense  of  larceny.  Embeszle. 
ment  being  a  statutory  offense,  to  consti- 
tute It  the  statutory  elements  must  concur. 
The  second  count  r>f  the  indictment  is 
founded  on  section  3795  of  Code  1SR6.  Be- 
fore the  offense  with  which  the  defendant 
is  charged  is  made  out,  it  must  be  shown 
that  he  was  the  agent  or  servant  of  the 
owner  of  the  cotton ;  that  it  came  into  hie 
possession  by  virtue  of  his  employment; 
and  that  be'has  embezzled  or  fraudulently 
converted  it  to  his  own  use,  or  fraudulent. 
ly  secreted  it  with  intent  to  convert  it  to 
his  own  use. 

Assuming  the  facte  to  be  as  testified  by 
the  state  witnesses,  and  not  regarding  the 
statements  and  explanations  of  defendant, 
they  are:  The  owner  of  the  cotton  em- 
ployed him  to  haul  seven  bales  from  hie 
gin-house  to  afactory  atCottondale,  about 
ten  miles  distant,  and  deliver  them  to  the 
manager  of  the  factory.  By  virtue  of  his 
employment  he  took  possession  of  and 
earned  the  seven  bales  to  the  factory,  tak- 
ing one  bale  the  first  load,  and  two  at  each 
succeeding  load.  He  delivered  the  seven 
bales  to  the  manager  of  the  factory,  tak- 
ing the  receipt  for  the  bale  first  bauled  in 
the  name  of  his  son.  Lane  Fenny,  which 
bale  was  marked,  after  leaving  the  gin- 
house,  with  the  letters  "L.  P.,"  and  for 
the  other  six  hales  he  took  receipts  in  the 
name  of  the  owner.  On  being  questioned, 
shortly  after  he  finished  hauling,  as  to 
the  number  of  bales  he  had  carried,  he  re- 
plied, "only  six,"  but,  on  being  pressed,  ad- 
mitted he  had  carried  seven.  Soon  after 
this  he  delivered  all  the  receipts  to  the 
agent  of  the  owner.  On  these  facts  defend- 
ant requested  the  court  to  give  theafilrma- 
tive  charge  in  his  favor. 

"Ckin  version"  has  been  defined  to  be  "an 
unautiiorlzed  assumption  and  exercise  of 
the  right  of  ownership  over  goods  or  per- 
sonal chattels  belonging  to  another,  to  the 
alteration  of  their  condition  or  the  exclu- 
sion of  the  owner's  rights."  Conner  v.  Al- 
len, S3  Ala.  616,  Thweat  v.  Stamps,  67  Ala. 
96.  It  is  not  pretended  that  there  was  any 
secretion,  waste,  destruction,  or  wrongful 
t^lng  of  the  bale  of  cotton.  Defendant 
hauled  and  delivered  it  as  directed  by  the 
owner.  The  only  acts  done  by  him,  not  in 
accord  with  his  duty,  were  marking  the 
bale  and  taking  a  receipt  therefor  in  the 
name  of  his  son.  These  acts  do  not  of 
themselves,  constitute  an  exercise  of  do- 
minion in  exclusion  of  the  owner's  rights, 
nor  an  appropriation  to  defendant's  own 
use  and  beneficial  enjoyment,  nor  with- 
holding from  the  possession  of  the  owner, 
nor  an  alteration  of  the  condition  of  the 
cotton.  The  receipt  may  have  armed  de- 
fendant with  power  to  exercise  dominion, 
and  to  withhold  the  cotton  from  the  pos- 
session of  the  owner.  It  maybe  the  asser- 
tion of  an  inconsistent  claim  or  right,  but 
the  acquisition  of  such  power  and  the  as- 
sertion of  such  claim  or  right  do  not  con- 
stitute a  conversion  of  the  cotton  itself. 
To  complete  a  conversion,  the  assumed 
power  must  be  exercised  to  the  alteration 
of  its  condition,  or  to  the  exclusion  of  the 
owner's  rights.  Defendant's  taking  the 
receipt,  and  marking  the  bale,  as  was  done, 
may  be  evidence  of  an  intent  to  claim  and 
appropriate  tlie  cotton  to  his  own  use; 
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bat  the  mere  Intent  is  not  saffldentJ  De- 
llrery  of  the  receipt  to  the  owner  was  an 
abandonment  of  such  purpose. 

The  court  erred  in  relnslng  to  charge  the 
Jnry  that,  If  they  believed  the  evidence, 
tbey  must  find  defendant  not  gaVty. 

Beversed  and  remanded. 

(tt  Ala.  141)  

MONTGOMEBT  T.  STATE. 

(Sxtpreme  Court  of  Alabama.    Dec.  20, 1889.) 

iKTOZIGXTIRa  LiQUOKS — CkjNSTITUTIONAI.  LaW. 

Under  Const.  Ala.  art.  4,  {  S,  providing  that 
"each  law  shall  contain  but  one  subject,  which  shall 
be  dearly  expressed  in  its  title, "  the  provision  of 
Act  Feb.  5, 1886,  entitled  "To  constitute  the  town 
of  Blountsville  and  vicinity,  in  Blount  county,  a 
separate  school-district, "  which  prohibits  the  sale 
of  intoxleating  llqnors  within  the  district.  Is  un- 
constitutional, as  It  is  not  cognate,  pertinent,  or 
gannane  to  the  subject  expressed. 

Appeal  from  circuit  court,  Blount  conn- 
I7:  John  B.  Tally,  Judge. 

Jnxer  A  Ward  and  Dicktaaon  &  Hail,  for 
appellant.  W.  L.  Martin,  Atty.  Oen.,  for 
the  State. 

McClbllait,  J.  By  an  actapproved  Feb- 
ruary B,  1885,  certain  territory  extending 
four  miles  north  and  south,  and  three  miles 
east  and  west,  and  including  the  town  of 
Blountsville,  was  maae  a  separate  school- 
district.  The  titleof  the  act  is  "  Toconsti- 
tnte  the  town  of  BIountSTllle  and  vicinity, 
In  Blount  connty,  a  separate  school-dis- 
trict." The  provisions  of  the  act,  down  to 
the  seventh  and  last  section,  are  such  as 
pertain  to  the  establishment  of  a  school- 
district,  and  to  the  management,  control, 
and  mantenanceof  schools  therein, though 
the  fourth  section,  which  authorises  the 
levy  uf  a  special  tax,  is  probably  obnox- 
ious to  the  constitution,  (Schultes  v.  Eber- 
ly,82  Ala.  242. 2  South.  Rep.  845,)  and  are  ref- 
erable to  and  properly  cohered  by  its  title. 
Section  7,  however,  prohibits  the  sale,  etc., 
of  liquor  within  the  district,  and  makes  an 
Infraction  of  its  provisions  a  misdemeanor, 
punishable  by  a  fine  of  not  less  than  91OO, 
payable  only  in  currency,  to  the  trustees 
of  the  district,  as  a  partof  tbeschool  funds 
thereof.  The  appellant  was  charged  with 
a  violation  of  this  section,  and  onthetrial, 
which  resulted  in  his  conviction,  reserved 
exceptions  which  present  for  our  consider- 
ation the  constitutionality  of  the  prohib- 
itory and  x>enal  section  of  the  act.  It  is 
contended  that  this  part  of  the  statute  is 
offensive  to  that  provision  of  section  2, 
art.  4,  of  the  present  constitution,  which 
declares  that  "  each  law  shall  contain  but 
one  subject,  which  shall  be  clearly  ex- 
pressed In  its  title."  The  settled  construc- 
tion of  this  claose  is  that  while  it  will  not 
be  so  exactingly  enforced  as  to  cripple  leg. 
Jslation,  or  to  require  the  title  of  a  bill  to 
specify  every  provision  of  the  statute,  but 
l£at,  on  the  contrary,  it  is  permissible  to 
Insert  those  matters  which,  though  they 
may  not  be  specifically  expressed  In  the  ti- 
tle, are  proper  to  the  full  accomplishment 
of  the  object  which  is  expressed,  or  are 
natarally suggested  by, or  connected  with, 
that  object;  yet  matters  which  are  not  so 
Bugg^ested  by  the  title,  or  not  so  connected 
with  the  subject  expressed  as  to  Itppear  to 
follow  as  a  natural  and  Intimate  comple- 


ment thereto,  or  which  do  not  appear  to  be 
proper  to  the  accomplishment  of  the  indi- 
cated purpose,  or  pertinent  or  germane  to 
that  purpose,  cannot  be  constitutionally 
embraced  in  the  act.  Ballentyne  v.  Wlck- 
ersham,76  Ala. 533;  Stein  v.  Leeper,  78  Ala. 
517. 

The  expressed  purpose  of  the  act  under 
consideration  was  to  constitute  certain 
territory  a  separate  school-district.  This 
implied  simply  that  the  locality  In  question 
— which  had  theretofore,  perhaps,  consti- 
tuted in  part  several  school  subdivisions, 
or,  it  may  be,  only  a  fraction  of  a  greater 
subdivision,  and  as  such  had  been  gov- 
erned, in  the  matter  of  public  instruction, 
by  general  laws — should  thereafter  be  of  it- 
self a  district  for  school  purposes,  and  as 
such  should  be  regulated  by  the  provisions 
of  the  special  act  as  to  its  participation  In 
and  disbursement  of  school  funds,  and  the 
conduct  and  management  of  its  schools. 
It  did  not  imply  the  establishment  of 
schools  where  there  bad  been  none  before, 
but  only  the  segr^ation  of  the  particular 
locality  from  other  divisions,  and  its  em- 
bodiment in  a  distinct  and  compact  form 
for  more  convenient  administration.  The 
subject  expressed  did  not  suggest  a  neces- 
sity for  police  regulations  in  the  new  dis- 
trict, which  had  not  before  existed  in  the 
subdivisions  from  which  it  was  taken. 
The  prohibition  of  theliquortraffic  was  no 
more  proper  to  the  new  district  than  it 
had  been  to  the  old,  and  no  morea comple- 
ment to  the  avowed  purpose  of  the  special 
act  than  it  had  been  to  the  general  laws 
before  applicable  to  school  matters  in  the 
locality.  Prohibition,  therefore,  was  not 
cognate,  pertinent,  and  germane  to  thesul)- 
ject  expressed ;  and  it  may  well  be  doubt- 
ed whether  a  single  member  of  the  general 
assembly,  who  voted  on  this  bill,  advised 
of  Its  contents  solely  by  its  title,  ever  for 
an  instaint  conceived  one  of  its  purposes  to 
be  the  prohibition  attempted  to  be  estab- 
lished by  its  last  section.  Clearly  this  pro- 
vision was  not  suggested  b.y  the  title.  It 
would  not  present  itself  to  a  mind  seeking 
Information  from  the  title  as  a  matter 
proper  to  the  full  accomplishment  of  the 
purpose  to  carve  oat  a  separate  school-dis- 
trict includlngthe  town  of  BlountsvUle.  It 
Is  therefore,  we  conclude,  a  subject  alien  to 
the  title  of  the  act,  not  expressed,  Indlca- 
ed.or  foreshadowed  thereby,  nor  pertinent 
or  germane  thereto ;  and  the  provision  for 
It  falls  under  the  ban  of  the  constitutional 
requirement  above  quoted. 

This  is  radically  unlike  the  case  of  Ex 
parte  Moore,  62  Ala.  471,  upon  which  reli- 
ance is  had  in  support  of  the  judgment  of 
conviction.  In  that  case  the  title  of  the 
act  was  "to  Incorporate"  a  municipality. 
"Under this  caption,"  says  the  court,  "it 
was  permissible  to  embrace  and  declare 
the  purpose,  powers,  and  duties  of  the  mu- 
nicipal corporation.  Sanitary  and  police 
regulations   are    among   the    customary 

gowers  of  such  corporations,"  and  it  was 
eld  that  a  section  of  the  act  which  pro- 
hibited the  sale  of  liquors  in  the  town,  be- 
ing intended  to  secure  its  peace  and  good 
order,  was  cognate  and  referable  to  the 
title.  The  principle  announced  can  have 
no  application  to  such  a  provision  in  an 
act  whose  title  expresses  a  purpose  wholly 
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foreign  to  police  regulation.  The  case  of 
Asburst  V.  State,  79  Ala.  276,  In  which  a 
similar  provlBlon  in  the  charter  of  a  man- 
ula^taring  corporation  was  suBtalned,  is 
not  in  point,  becanse  the  act  there  in- 
volved was  passed  before  the  requirement 
under  consideration  was  incorporated  in  to 
the  constitution.  Section  7  of  the  a£t  in 
question  is  void.  The  indictment  speclfl- 
cally  charges  a  violation  of  that  section, 
and  the  evidence  malics  a  case  which  is 
not  violative  of  any  other  law.  The  ap- 
pellant can  never  be  convicted  under  that 
indictment,  or  for  the  act  disclosed  by  the 
testimony,  and  be  will  therefore  be  dis- 
charged. 

(88  AlB.  78)  

Smith  t.  State. 
{Supreme  Court  of  Alabama.    Dec.  20, 1889.) 

IIOBDKB— EyiDEKOS— IK8TRUCTIOM8  —  JUKT — WIT- 
NESS. 

1.  Where  the  record  shows  no  error  in  draw- 
ing and  summoning  the  jury,  the  presumption  Is 
that  the  ofBcers  charged  with  such  duty  duly  per- 
formed it. 

2.  On  a  trial  for  marder,  evidence  that  defend- 
ant, immediately  after  inflicting  the  death  wound 
on  the  deceased,  pursued  and  shot  at  another  who 
was  present  and  took  part  in  the  altercation,  is  ad- 
missible, not  only  as  a  part  of  the  res  gestoe,  but  as 
tending  to  show  the  tiostile  spirit  ander  which  de- 
fendant acted. 

8.  A  witness  cannot  be  impeached  by  proof  of 
particular  acts  as  facts,  elttier  criminal  or  immoral. 

4.  On  a  trial  for  murder  the  court  properly  re- 
fused to  charge  that  if  the  jury  believe  that  there 
was  a  general  row,  which  occurred  at  the  house  of 
a  wiluess,  in  wbicn  she  and  several  others  partic- 
ipated, the  ju^  cannot  convict  of  murder  in  any 
degree.  The  tact,  that  a  homicide  occurred  in  a 
melee  does  not  neoessarily  reduce  it  below  the 

■  crime  of  murder. 

5.  On  a  trial  for  murder  occurrinpr  in  a  melee, 
it  is  error  to  refuse  to  charge  the  jury  that,  "if 
they  believe  from  the  evidence  that  deceased  was 
of  a  violent  and  blood-thirsty  character,  they  are 
to  take  such  evidence  into  consideration  In  deter- 
mining the  degree  of  the  defendant's  guilt,  provid- 
ed they  find  bim  guilty. " 

Appeal  from  criminal  court,  Jefferson 
county;  S.  E.  GREE^E,  Judge. 

Henry  Smith  wajs  indicterl.  Jointly  with 
Joe  Gill,  for  the  murder  of  J.  D.  Connelly, 
by  shooting  bim  with  a  pistol ;  and,  being 
tried  separately,  was  convicted  of  murder 
in  the  first  degree,  and  sentenced  to  death. 
No  objection  was  raised  in  the  court  below 
either  to  the  indictment  or  to  the  jury,  and 
therewas  no  motion  in  arrestof  Judgment. 
The  testimony  adduced  on  the  trial,  a^ 
shown  by  the  bill  of  exceptions,  showed 
that  the  homicide  occurred  on  the  evening 
of  January  17,  1888,  at  the  house  of  one 
Mary  Goodwin,  where  the  deceased  and 
one  John  Spears  were  sitting  by  the  fire, 
when  the  defendant  and  Joe  Gill  came  in. 
Spears  testified,  on  the  part  of  the  prosecu- 
tion, that  he  shook  hands  with  the  defend- 
ant and  Gill  when  they  came  in,  but  he  and 
Gill  soon  became  Involved  in  a  slightalter- 
cation,  when  Gill  called  out,  "  Shoot  him, 
Henry;"  that  the  defendant  thereupon 
drew  his  pistol,  but  Mary  Goodwin  rushed 
in  between  them ;  that  the  defendant  im- 
mediately fired,  the  ball  striking  witness 
In  the  right  hip ;  that  the  defendant  then 
turned  towards  the  deceased,  who  threw 
up  bis  hands,  saying,  "  Don't  shoot  me. 
Henry,  I  have  done  you  no  harm,  nor  said 


any ;"  that  the  defendant  then  fired  again, 
shooting  the  deceased  in  the  breast,  and  a 
third  time  as  the  deceased  fell  from  hlB 
chair,  striking  him  in  the  thigh ;  that  he 
(witness)  Immediately  ran  out  of  the  house, 
and  the  defendant  shot  at  him  again  when 
lie  had  gotten  about  30  yards  distant.  The 
defendant  objected  to  the  witness  testifying 
that  defendant  shot  at  him  after  Connelly 
fell,  and  while  pursuing  him  outside  of  the 
bouse.  The  court  overruled  this  objection 
of  the  defendant,  and  he  thereupon  ex- 
cepted. A  similar  objection  was  made  and 
overruled  to  a  part  of  the  testimony  of 
Mary  Goodwin,  and  an  exception  was 
duly  reserved.  The  defendant,  testifying 
In  his  own  behalf,  stated  that  "Spears  first 
advanced  upon  Gill  with  a  knife  making 
threatening  gestures ;  that  Gill  called  out, 
'Shoot  him,  Henry,  he  is  going  to  kill 
me,'  and  he  Cdefendant)  immediately  fired 
at  Spears,  who  at  once  ran  out  of  the  door ; 
that,  as  be  turned  to  watch  Spears,  he 
discovered  deceased  within  three  or  four 
feet  of  him,  advancing  on  him  with  a  drawn 
axe;  that  he  then  fired  at  Connelly,  who 
at  once  fell ;  that  he  then  leaped  out  of  the 
door,  fearing  an  attack  from  Spears,  and 
remained  out  a  few  minutes,  then  returned 
to  the  house,  and  left  in  a  short  time  in 
company  with  Gill ."  The  defendant  offered 
in  evidence  "  a  showing  which  had  been 
admitted  by  the  state,  subject  to  legal  ex- 
ceptions," as  to  the  testimony  which  W. 
Edwards  and  others,  if  present,  would  give 
relative  to  the  character  of  said  Connelly, 
Spears,  and  Mary  Goodwin.  The  prosecu- 
tion objected  to  the  admission  of  a  part  of 
the  statement,  which  was  in  these  words: 
"That  Mary  Goodwin  is  a  woman  of  no 
chastity,  bad,  and  dissolute;  that  she 
kept  a  house  of  ill-fame  at  the  time  of  the 
shooting;  that  she  and  Spears  were  living 
together  at  the  time  of  the  killing;  and 
that  Spears  had  deserted  bis  family,  and 
had  taken  up  his  abode  with  her."  The 
court  sustained  tlie  objection, excluded  the 
evidence,  and  the  defendant  duly  excepted. 
The  defendant  requested  the  following 
charges  in  writing,  and  duly  excepted  to 
the  refusal  of  each :  (1)  If  the  Jury  believe 
from  the  evidence  that  therewas  a  general 
row,  fuss,  or  melee  at  the  house  of  Mary 
Goodwin,  and  that  the  defendant,  deceased. 
Gill,  Spears,  and  Mary  Goodwin  all  engaged 
in  mutual  combat,  they  cannot  convict  the 
defendant  of  murder  in  any  degree."  (2) 
"  If  the  jury  believe  from  the  evidence  that 
the  deceased  was  of  a  violent  and  blood- 
thirsty character,  they  are  to  take  such 
evidence  into  consideration  in  determining 
the  degree  of  tbedefendant'sgniilt.  provided 
they  find  him  guilty." 

Cnrmichael  &  Thacb,  for  appellant.  W. 
L.  Martin,  Atty.  Gen.,  for  the  State. 

Stone,  C.  J.  Questions  affecting  the 
drawing  and  summoning  of  the  Jury  which 
tried  the  defendant  in  this  cause  have  been 
pressed  upon  our  consideration.  No  ob- 
jection was  raised  on  either  of  these 
grounds  in  the  trial  court,  and  the  record 
fails  to  show  an  error  or  irregularity  in 
the  matters  complained  of.  "Act  to  expe- 
dite the  trial  of  capital  cases  In  Jefferson 
county,  "approved  February  11, 1889,  (Sess. 
Acts,  324.)    We  cannot  presume  error  in 
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the  matter  ol  drawing  the  petit  ]urieci  for 
the  courts,  or  for  the  different  weeks  of  the 
term,  nor  that  the  sherllf  failed  in  diligence 
in  summoning  the  personB  drawn  as  jurors. 
Public  officers  are  presumed  to  act  faithful- 
ly in  the  discharge  of  their  official  duties, 
and  whoever  complains  of  any  irregularity, 
unless  it  be  the  omission  of  some  duty 
which  should,  and  yet  does  not,  appear  of 
record,  takes  upon  himself  the  burden  of 
provingthe irregularity.  Uuesnard  v. Rail- 
road Co.,  76  Ala.  453;  3  Brick.  Dig.  p.  264, 
5§  163-165;  Phillips  v.  State.  68  Ala.  469. 

According  to  the  testimony  for  the  pros- 
ecution, the  shooting  of  Spears,  and  of 
Ck>nnelly  the  deceased,  grew  out  of  one  al- 
tercation, and  was  one  continuous  transac- 
tion. And  the  pursuit  of  Spears  by  defend- 
ant, firing  at  him  as  he  ran,  immediately 
after  inflicting  the  death  wound  on  Connel- 
ly, was  not  only  part  of  the  rea  geatse,  but 
tended  strongly  to  show  the  hostile  spirit 
under  which  he  was  acting.  Speaking  on 
a  kindred  subject,  the  general  court  (su- 
preme court)  of  Virginia,  in  Heath's  Case, 
1  Bob.  ( Va. )  735, 743,  said :  " The  fact  of  the 
shooting,  as  being  a  part  of  the  circum- 
stances and  of  the  rea  geatse,  ought  not  to 
have  been  precluded  from  being  Kiven  in 
evidence  to  the  jury,  although  such  evidence 
might  itself  have  tended  to  prove  a  distinct 
felony  committed  by  the  prisoner. "  Whart. 
Crlm.  Ev.  §  31 ;  Walters  v.  People,  6  Parker, 
Grim.  B.  15..  There  was  no  error  in  receiv- 
ing this  evidence. 

There  was  an  admission  by  the  state 
that  certain  witnesses,  if  present,  would 
give  certain  testimony.  This  admission, 
however,  was  with  the  reserved  right  to 
object  to  any  part  of  the  testimony  that 
was  illegal.  Part  of  the  testimony  was 
ruled  out  on  the  objection  of  the  state. 
There  was  no  error  in  this.  Witnesses  can- 
not be  impeached  by  proof  of  particular 
acts,  as  facts,  either  criminal  or  immoral. 
Character,  or  the  estimation  in  the  com- 
munity in  which  the  witness  is  held,  is  a 
legitimate  means  of  impeaching  or  sustain- 
ing him,  and  neither  on  direct  nor  un  cross- 
examination  can  the  testimony  go  further 
than  to  ascertain  such  character  or  repu- 
tation and  the  means  of  knowing  it.  This 
excludes  all  knowledge  of  facts  which  the 
impeaching  or  sustaining  witness  may 
have,  with  the  qualification  that,  being  one 
of  the  community,  he  may  take  Into  the 
account  his  own  estimate  of  the  reputa- 
tion of  the  witness,  who  is  attempted  to 
be  Impeached  or  sustained,  but  cannot 
consider  any  facts  of  which  he  may  have 
knowledge.  De  Annan  v.  State,  71  Ala.  351 ; 
Moulton  v.  State,  88  Ala.  — ,6  South.Bep. 
758. 

The  first  charge  hypothesizes  that  there 
was  a  general  row  at  Mary  Goodwin's 
house,  and  that  she  participated  in  it. 
There  is  no  proof  in  the  record  that  she 
took  any  part,  except  an  attempt  to  pre- 
vent the  shooting.  This  rendered  the 
charge  abstract,  and  required  Its  refusal 
for  that  reason,  if  for  no  other.  3  Brick. 
Dig.  p.  113,  §  106;  Williams  v.Barksdale,58 
Ala.  288.  But  it  is  otherwise  faulty.  A 
homicide  perpetrated  in  a  row  is  not  neces- 
sarily reduced  below  the  crime  of  murder. 

Charges  are  often  asked  in  the  following 
form :  That  thejury,  in  making  up  their  ver- 


dict, may  consider  certain  testimony  or 
parts  of  testimony.  Such  charges  are  fre- 
quently, If  not  generally,  asked  as  a  species 
of  answer  to  some  point  urged  in  argument. 
As  a  general  rule,  to  which  there  are  few  ex- 
ceptions, they  should  be  refused.  When  the 
testimony  In  a  cause  is  made  up  of  several 
facts  or  circumstances,  all  bearing  more  or 
less  on  the  question  of  defendant's  guilt,  our 
rulings  are  that  such  charges  should  be  re- 
fused, for  two  reasons.  First,  that  their 
tendency  is  to  give  uiiiiue  prominence  to 
those  parts  of  the  testimony  on  which  the 
ruling  is  invoked ;  and,  aecond,  that  they, 
at  beet,  are  but  an  argument  to  the  jury. 
Murphy  v.  State,  55  AlS.  252;  3  Brick.  Dig. 
pp.  Ill,  112,  §§  88,  84;  Hussey  v.  State,  86 
Ala.  34,  5  South.  Bep.  484.  We  have  no 
wish  to  qualify  this  general  principle. 
There  Is,  however,  a  limited,  exceptional 
class  of  cases,  which  does  not  fail  within 
the  principle  of  the  rule  stated,  and  there- 
fore does  not  fall  within  the  rule.  Testi- 
mony Is  sometimes  admissible  only  for  a 
specific  purpose, — such  as  the  peaceable 
character  of  a  defendant,  who  is  accused 
of  a  crime  involving  violence;  or  testimony 
Impeaching  or  sustaining  a  witness;  or 
testimony  of  previous  threats,  communi- 
cated or  uncommunicated,  made  by  the 
person  on  whom  the  Injury  was  inflicted ; 
or  testimony  proving  or  disproving  the 
character  of  the  person  alleged  to  have 
been  injured  for  turbulence,  violence,  or 
blood-thirstiness.  In  such  cases,  It  is  but 
right  that  the  jury  should  be  told  to  what 
extent  this  exceptional  testimony  should 
be  weighed  by  them.  In  the  last  two  of 
the  cases  supposed,  if  the  jury  finds  the  de- 
fendant guilty,  the  character  of  the  de- 
ceased for  violence  or  blood-thirstiness 
may  be  considered  by  them  in  determining 
the  degree  of  the  homicide.  This,  because 
in  altercations  with  persons  of  such  char- 
acter, doubts  are  more  readily  Indulged, 
and  prompter  defensive  measures  may  be- 
come necessary,  than  would  be  permitted 
between  persons  of  peaceable  habits.  "  On 
ail  doubtful  questions  as  to  who  was  the 
aggressor,  the  violent  or  blood-thirsty 
character  of  the  deceased,  If  such  be  his 
character,  enters  into  the  account.  More 
prompt  and  decisive  measures  of  defense 
are  justified,  when  the  assailant  is  of 
known  violent  and  blood-thirsty  nature. 
But  this  principle  is  confined  to  defensive 
measures.  It  furnishes  no  excuse  or  pallia- 
tion for  aggressive  action. "  De  Arman  v. 
State,  71  Ala.  .351,  -361. 

Thesecond  charge. asked,  simply  declared 
the  proper  scope  and  function  of  the  testi- 
mony, as  applied  to  this  case,  and  should 
have  been  given,  whether  asked  by  the 
prosecution  or  the  defense.  For  this  error 
the  judgment  of  the  criminal  court  must 
be  reversed. 

Reversed  and  remanded. 


Archer  v.  WniTiNa, 


I  Ala.  24»J 


(Supreme  Court  of  AlalMma-    Dec.  18, 1889.) 

GABNIBHMBNT— SkT-OFF— CONSTBUOTlOIf  ot  Bt- 

1.  Where  defendant  is  in  the  employ  of  the 
garnishee  under  a  contract  for  one  year,  but  by 
agreement  U  allowed  to  draw  his  salary  a  week  it 
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advHnoe,  and  tbe  answer  of  the  earn isbee,  glrlng 
a  statement  of  the  dates  on  which  defendant  drew 
his  salary,  shows  that  he  did  not  always  draw  his 
salary  In  advance,  bnt  sometimes  after  it  was 
earned,  and  that,  too,  since  service  of  the  Kamish- 
ment,  a  charge  that  if  the  jury  believe  tbe  evi- 
dence they  must  find  for  the  garnishee  is  erroneous. 

2.  Where  the  agreement  is  that  defendant's 
salary  is  to  be  paid  by  the  garnisbee  weekly  in  ad- 
vance, a  debt  which  defen&nt  owes  the  garnisbee 
cannot  be  used  as  a  setK>fF,  unless  there  is  some 
agreement  by  which  the  debt  is  to  be  paid  out  of 
defendant's  salary. 

3.  Under  a  by-law  of  a  corporation  providing 
that  "the  directors  shall  elect  from  their  number 
a  president,  vice-president,  and  such  other  assist- 
ants as  are  necessary,  said  assistants  to  bold  their 
office  at  the  pleasure  of  the  directory, "  tbe  presi- 
dent is  not  included  in  the  term  "assistants. " 

Appeal  from  circuit  coart.  Mobile  conn- 
ty;  William  E.  Clarke,  Jad^e. 

This  was  a  gamlabment  proceeding. 
The  appellant.  Archer,  recovered  a  Judg- 
ment against  a  firm,  of  which  J.  W.  Whit- 
ing was  a  member,  in  May,  1885,  and  on 
that  Judgment  made  affidavit,  gave  bond, 
and  had  the  garnishment  In  this  case 
served  on  the  People's  Savings  Bank  on 
July  20, 1886.  In  response  to  this  writ  of 
the  garnishment,  the  garnishee.  People's 
Savings  Bank,  filed  Its  answer  In  writing 
December  16, 1885.  On  motion  of  the  plain- 
tiff, the  court  made  an  order  requiring  the 
garnishee  to  answer  further  In  open  court, 
and  continued  the  cause  for  such  answer. 
In  obedience  to  this  order  of  the  court,  the 
garnishee,  by  agreement  of  counsel,  filed 
another  further  answer  In  writing  to  cer- 
tain questions  propounded  to  It  by  the 
plaintiff,  on  June  14,  1888.  The  answers 
were  contested,  and  Issue  thereon  was  duly 
made.  These  answers  show  that  the  de- 
fendant, Whiting,  was  elected  presldentot 
the  garnishee  corporation ;  that  said  posi- 
tion is  an  annual  salaried  office;  that  its 
term  Is  one  year  from  the  date  of  each  an- 
nual election;  that  Whiting  was  first 
elected  to  that  office  on  February  5,  1884, 
to  fill  the  unexpired  office  of  one  Peter 
Stark,  and  that  he  had  been  elected  to 
that  office  either  on  the  1st  or  2d  of  July 
of  each  year  since.  The  third  by-law  of 
the  garnishee,  which  pertains  to  the  elec- 
tion of  officers.  Is  In  thefoUowing  language: 
"  The  directors  shall  elect  from  their  number 
a  president,  vice-president,  and  such  other 
assistants  as  are  necessary,  said  assistants 
to  hold  their  office  at  the  pleasure  of  the 
directory.  The  directors  shall  fix  all  sal- 
aries, and  require  such  bonds  for  the  faith- 
ful performance  of  duties  as  they  may  deem 
best. "  When  Whiting  was  first  elected  on 
February  6, 1884,  the  amount  of  his  salary 
was  not  fixed ;  but,  by  a  resolution  of  the 
board  of  directors  adopted  February  9, 
1884,  the  salary  of  the  president  was  fixed 
at  f 300  per  month  from  the  Ist  of  Febru- 
ary, 1884.  On  November  19, 1884,  said  Whit- 
ing asked  the  consent  of  the  board  of  di- 
rectors to  be  allowed  to  draw  his  salary  a 
week  in  advance,  which  consent  wa«  grant- 
ed bytheboard.  Upon  his  re-election  on  July 

1. 1886,  his  salary  was  Increased  to  $3,000 
pier  annum :  and  upon  his  re-election  on  July 

1. 1887,  his  salary  was  again  fixed  at  f  8,000 
per  annum.  On  July  81, 1885, 11  days  alter 
the  service  of  the  writ  of  garnishment  on 
the  People's  Savings  Bank,  the  board  of 
directors  of  the  garnishee,  at  the  request 


of  Whiting,  adopted  a  resolatlon  to  the 
effect  that  the  garnishee  enter  Into  a  writ- 
ten contract  with  Whiting  to  the  effect 
that,  so  longasheshould  remain  the  presi- 
dent of  the  bank.  It  will  pay  him  weekly, 
in  advance,  his  salary  as  such  president: 
provided,  that  the  bank  may  at  any  time, 
upon  one  month's  notice  to  him,  revoke 
this  resolution,  and  cancel  such  contract; 
and  on  the  same  day  the  terms  of  said  res- 
olutlnn  were  embodied  in  a  written  instra- 
ment,  and  was  signed  and  executed  by 
Whiting  and  a  duIy-anthoriEed  agent  o( 
the  bank.  Attached  to  the  answer  of  the 
garnishee,  in  response  to  a  demand  by  the 
plaintiff,  there  were  statements  showing 
the  dates  at  which  J.  W.  Whiting  drew  his 
salary.  It  was  contended  by  the  plaintUt 
that  these  statements  showed  that  Whit- 
ing did  not  always  draw  his  salary  in  ad- 
vance, but  sometimes  after  the  same  had 
heea  earned,  and  that,  too,  after  the  service 
of  the  garnishment.  The  answer  of  the 
garnishee  also  alleged  that  when  the  writ  of 
garnishment  was  served  on  it  Whiting  was 
Indebted  to  the  bank  in  the  sum  of  f  7,!)82.61. 
for  which  they  held  specified  collaterals  as 
securities.  This  am  ount  had  been  reduced . 
when  the  second  answer  was  filed,  to  a 
balance  of  $7,170,  by  the  proceeds  of  such 
collaterals.  But  the  answer  further  states 
that  there  was  no  contract  between  Whit- 
ing and  the  bank  that  the  salary  of  the 
former  should  be  subject  or  should  not  be 
subject  to  the  satisfaction  of  this  Indebted- 
ness of  his  to  the  bank ;  but,  on  the  con- 
trary, the  bank  had  not  attempted  to  nor 
had  it  retained  any  part  of  his  salary  on 
account  of  this  said  indebtedness.  Upon 
this  evldence.thecourtcharged  the  Jury,  at 
the  request  of  the  garnishee,  that,  "if  the 
Jury  believe  the  evidence,  they  must  find 
for  the  garnishee. "  The  plaintiff  excepted 
to  this  charge,  and  now  appeals  from  the 
Judgment  rendered  by  the  court,  and  as- 
signs the  same  as  error. 

J.  Little  Smith,  for  appellant.  Clarke  A 
Webb  aadPillara,  Torrey  dk  Hanaw.torap- 
pellee. 

SoMGBViLLX,  J,  If  the  garnishee,  at  the 
time  of  service  of  the  garnishment,  or  at 
the  time  of  making  the  answer,  or  at  any 
time  Intervening  between  these  two  pe- 
riods, was  Indebted  to  the  defendant.  Whit- 
ing, or  If  there  was  then  existing  a  valid 
andblndlngcontract  by  which  such  indebt- 
edness would  accrue  In  theftiture,  this  debt, 
unless  exempted  from  legal  process,  was 
subject  to  garnishment,  and  the  garnish- 
ing creditor  would  obtain  a  lien  on  It  from 
the  time  of  the  service  of  the  summons  on 
the  garnishee.  Code  1876,  S§  3268,  3269; 
Code  1886,  §§  2946,  2946.  The  test  must  be. 
as  uniformly  and  many  times  settled, 
whether  the  bank,  as  garnishee,  owed  the 
defendant  such  a  moneyed  demand  as  could 
Justly  have  beeu  the  basis  of  a  recovery  in 
an  action  of  debtor  IndebltatvsassampBit. 

If  such  a  contract  existed  for  a  definite 
time,  not  by  its  terms  dissolvable  at  l^e 
pleasure  of  one  or  both  parties,  it  is  per- 
fectly manifest  that  no  chang:e  or  modifi- 
cation could  be  made  in  the  terms  of  such 
contract,  so  as  in  any  manner  to  destroy 
the  acquired  lien  of  the  garnishing  credit- 
or, or  otherwise  prejudice  his  rights.  Fow- 
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Iw  ▼.  WilliamBon,  62  Ala.  16;  Wap.  At- 
tachm.  865.  And  U  any  part  of  the  gar- 
nished debt  was  paid  by  the  garnishee  to 
the  debtor  In  attachment,  during  the  pen- 
dency of  the  garnishment  proceeding,  such 
payment  was  at  the  risk  of  the  garnishee, 
and  can  avail  nothing  against  the  garnish- 
ing creditor,  U  he  is  ultimately  held  liable  on 
bis  answer.  Skipper  v.  Foster,  29  Ala.  880 ; 
Drake,  Attachm.  (6th  Ed.)  §§  452.  453. 

It  Is  perfectly  competent  for  an  employer 
to  stipulate  with  an  employe,  by  bona,  tde 
agreement,  that  he  will  pay  his  wages 
weekly  or  monthly,  or  for  any  other  rea- 
sonable time.  In  advance;  and  such  agree- 
ment, when  free  from  fraudulent  collusion, 
wUl  be  upheld  by  the  court;  and,  so  long 
UB  these  payments  are  made  in  advance, 
no  debt  can  accrue  for  wages  or  salary  due 
to  such  employe,  and  hence  the  employer 
cannot  be  held  liable  as  garnishee  under 
such  state  of  facts.  Alexander  v.  Pollock, 
72  Ala.  137;  Callaghan  v.  Manufacturiug 
Co.,  119  Mass.  178 ;  Worthington  v.  Jones. 
23  Vt.  546. 

The  questio'ns  arising  in  the  present  case 
can  be  solved  by  the  proper  application  of 
the  foregoing  principles.  Taking  the  facts 
as  set  out  in  the  garnishee's  answer  as 
prima  facie  correct,  it  is  a  fair  Inference, 
from  all  the  evidence,  that  the  implied 
agreement  between  Whiting  and  the  bank 
was  that,  after  his  election  on  July  1, 1885, 
as  president  of  that  institution,  he  was  to 
be  employed  for  the  period  of  one  year  at 
an  annual  salary  of  93,000,  with  the  privi- 
lege of  drawing  such  salary  by  the  week, 
and  each  week  In  advance.  We  do  not 
construe  by-law  numbered  three  in  the  rec- 
ord to  have  the  effect  of  rendering  the  of- 
fice of  president  a  position  held  at  the 
mere  pleasure  of  the  board.  It  Is  only  "  as- 
sistants" who  might  be  employed  to  aid 
the  president  in  carrying  on  the  buBinessof 
the  bank  who  are  declared  to  hold  their 
positions  at  the  pleasure  of  the  board. 
The  use  of  the  word  "other"  in  describing 
"assistants"  means  no  more  than  other 
persons  employed  as  assistants  to  the  pres- 
ident and  vice-president.  Thereis  no  room 
here  for  application  of  the  rule  of  construc- 
tion that  general  words  are  to  be  re- 
strained to  things  of  the  same  kind  with 
those  particularized,  under  the  principle  of 
tinadem  geneiia. 

The  memorandum  entered  on  the  minutes 
of  the  board  of  directors  on  November  10, 
1884,  to  the  effect  that  Whiting  had  asked  the 
consent  of  the  board  to  be  allowed  "to 
draw  bis  salary  a  week  in  advance," 
which  was  granted,  was  competent  evi- 
dence of  the  fact  of  mutual  assent  to  this 
feature  of  the  contract;  and,  having  been 
made  before  the  service  of  the  writ  of  gar- 
nishment, which  was  on  July  20,  1885, 
would  prevail  against  the  lien  of  such  writ, 
provided  the  installments  of  the  salary  were 
actually  collected  in  advance.  The  privi- 
lege of  so  collecting,  in  other  words,  must 
have  been  asserted  before  a  debt  accrued. 
But  If  allowed  to  remain  uncollected  until 
a  debt  shall  have  become  due,  though  but 
for  a  single  day,  such  debt  would  at  once 
become  subject  to  the  lien  of  the  garnish- 
ment; and  any  subsequent  election  of  the 
same  officer  for  another  term  would  Impli- 
edly confer  the  same  privilege  as  to  the  ex- 


ercise of  this  right,  unless  the  terms  of  the 
contract  as  to  the  time  of  collection  were 
changed. 

The  written  contract  of  employment 
made  between  the  bank  and  Whiting  on 
July  31,  1885,  after  the  service  of  the  gar- 
nishment, could  not  affect  the  terms  of  the 
contract  already  existing  between  them, 
as  Implied  by  Whiting's  election  as  presi- 
dent on  July  1,  1885,  to  the  prejudice  of  the 
garnishing  creditor's  rights.  Thatelection, 
as  we  have  seen,  was  for  the  term  of  one 
year,  at  a  cumpensation  of  $3,000  per  an- 
num, with  the  implied  privilege  of  draw- 
ing such  salary  in  advance  in  weekly  in- 
stallments. But  this  isno  reason  why  this 
modification  might  not  operate  on  any 
subsequent  term  of  Whiting's  presidency, 
alter  the  lapse  of  the  one  extending  be> 
tween  July  1,  1885,  and  July  1,  1886.  It 
would,  unless  fraudulent,  control  the  terms 
of  theemployment  after  the la><t mentioned 
date.  Alexander  v.  FoUock,  72  Ala.  187, 
and  cases  cited;  Drake,  Attachm.  (6th  Ed.) 
§  694.  A  contract,  as  we  have  said,  may 
lawfully  be  made  to  pay  wages  in  advance, 
and  the  amount  cannot  be  reached  by  gar- 
nishment; for,  as  has  been  Justly  observed, 
this  "  wo  uld  be,  in  eff  ect,the  attachment  and 
forced  sale  of  the  debtor's  personal  services, 
condemning  him  to  involuntary  servitude 
for  the  payment  of  his  debts."  2  Wade,  At- 
tachm. §  473,  p.  295,  and  cases  cited  in  note 
16.  But  the  observation  again  becomes 
pertinent  that  the  privilege  of  collecting 
his  salary  in  advance  would  be  waived  by 
Whiting,  unless  promptly  claimed  and  ex- 
ercised by  him,  and  if  waived  for  a  single 
day,  BO  as  to  create  a  debt  due,  the  lien  of 
the  pending  garnishment  would  at  once  at- 
tach, and  the  amoimt  thus  becoming  due 
would  presumptively  besubject  to  such  lien, 
so  as  to  cut  ott  the  right  of  payment  to  the 
debtor;  and  we  further  hold  that  no  debt 
for  weekly  services  would  become  due  ex- 
cept in  one  of  the  following  contingencies : 
(1)  Either  the  services  for  the  given  week 
must  have  been  performed,  or  (2)  the  op- 
tion to  draw  the  amount  in  advance  must 
have  been  asserted  by  a  request  to  pay. 

The  set-off  interposed  by  the  bank,  as 
garnishee,  against  Whiting,  cannot, in  our 
Judgment,  be  sustained  on  the  facts.  It 
Whiting  had  sued  the  bank  for  his  salary, 
this  set-off  would  have  been  no  defense  on 
the  ground  of  an  implied  agreement  by 
the  bank  not  to  claim  it.  The  agreem^it, 
as  above  stated,  was  to  pay  an  annual 
salary,  and  to  pay  weekly  in  advance,  if 
desired;  and  the  evidence  shows  that  it 
was  paid  without  any  consideration  of  the 
set-off.  The  necessaiy ,  f air,  and  honest  im- 
plication is  that  the  set-off,  based,  as  It 
was,  on  an  old  debt  due  by  a  partnership 
of  which  Whiting  was  a  member,  was  not 
to  be  claimed  against  this  agreed  compen- 
sation for  his  services.  The  very  motive 
which  induced  its  payment  in  advance,  and 
a  fact  which  would  tend  to  rebut  the 
charge  of  fraudulent  collusion,  may  have 
been  the  implied  need  of  the  money  for  the 
maintenance  of  the  debtor.  Hall  v.  Magee, 
27  Ala.  414;  Wap.  Attachm.  367. 

It  follows  from  these  views  that  the  clp. 
cult  court  erred  in  giving  the  charge  re- 
quested by  the  garnishee.  Reversed  and 
remanded. 
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Pbentiss  et  nx.  v.  Paisley  et  aJ. 

(Supreme  Court  of  Florida.    Jan.  18, 1890.) 

Bill  of  Rbvibw— Husband  asd  Wife— Con- 
tracts OP  Wife— Personal  Judgment. 

1.  A  bill  of  review,  for  error  of  law  apparent 
upon  the  record,  will  lie,  although  the  decree 
sought  to  be  reviewed  is  a  final  decree,  consequent 
upon  a  decree  jjro  confesso,  for  failure  of  the  de- 
fendant to  plead. 

2.  Where  the  bill  does  not  justify  the  final  de- 
cree following  the  decree  pro  confesan,  a  bill  of  re- 
view for  error  apparent  upon  the  record  is  a  prop- 
er remedy  for  relief  in  the  court  rendering  suctl 
decree,  and  an  appeal  the  remedy  through  the  ap- 
pellate court. 

8.  A  married  woman  is  by  the  common  law  in- 
capable of  making  a  contract  that  will  bind  her 
personally,  either  in  law  or  equity ;  and  for  this 
reason  there  cannot,  in  the  al>sence  of  legislation 
changing  the  common  law,  be  a  judgment  or  decree 
against  her  personally  for  the  recovery  of  money, 
as  distin^ished  from  a  decree  charging  her  sep- 
arate equitable  estate,  or  other  property,  with  the 
payment  of  money.  No  exception  to  this  rule  is 
creat«d  by  the  existence  of  a  marriage  contract  be- 
tween husband  and  wife  giving  her  the  right  to 
control  and  manage  her  separate  estate  and  prop- 
erty the  same  as  if  she  bad  remained  unmarried. 

4.  A  married  woman  is  personally  liable  for 
her  civil  torts,  including  such  frauds  as  do  not 
grow  ont  of,  or  are  not  directly  connected  with,  or 
a  part  of,  a  contract  which  she  has  undertaken  to 
make. 

5.  Wherever  coverture  avoids  a  contract  which 
s  wife  has  attempted  to  make,  it  likewise  bars  a 
personal  recovery  against  the  wife  on  the  ground 
of  the  fraud  connected  therewith;  and  the  bar 
cannot  be  overcome  by  suing  her  in  cm  action  ex 
delicto. 

0.  It  is  error  to  decree  a  recovery  of  money  of 
or  against  a  married  woman  personally,  in  a  suit 
in  equity  instituted  to  set  asii^  a  contract  for  the 
sale  of  land  on  the  ground  of  fraud,  and  to  recover 
the  amount  of  a  casli  payment  made  thereon  by  the 
complainant. 

7.  The  marital  relation  does  not  of  itself  dis- 
qualify a  husband  from  acting  as  the  agent  of  his 
wife  with  reference  to  her  separate  estate. 

8.  The  person  in  whom  the  legal  title  to  prop- 
erty is  vested  in  trust  for  a  married  woman  is  a 
necessary  party  to  a  bill  seeking  to  charge  the 
property  with  the  payment  of  money  paid  to  her. 

(SyUabut  by  the  Court.) 

Appeal  from  circuit  court,  Marlon  coun- 
ty; tf.  J.  FiNLEY,  Judge. 

Miner  &  Spencer,  for  appellants.  8.  D. 
MeConnell  and  W.  H.  Ineram,  for  appel- 
lees. 

Baney,  0.  J.  This  Is  an  appeal  from  an 
order  denying  an  Injunction  and  dlsmlBS- 
ing  a  bill  ol  review. 

The  bill  ol  review,  considered  as  one  for 
error  ol  law  apparent  upon  the  face  of  the 
record.  Is  maintainable.  The  term  "rec- 
ord," as  used  In  connection  with  such  bills, 
means  the  pleadlnf^s  and  decree  In  the 
cause  as  to  which  the  complaint  Is  made. 
Whiting  V.  Bank,  13  Pet.  6;  Shelton  v.  Van 
Kleeck,  106  U.  S.  532, 1  Sup.  Ct.  Rep.  491. 
Looking  at  the  Paisley  decree,  complained 
of,  we  perceive  one  ol  Its  features  to  be  a 
personal  recovery  against  Mrs.  Prentiss, 
and  the  pleading  or  bill  shows  the  claim  to 
be  for  a  money  demand  growing  out  of  a 
contract;  the  sum  recovered  being  the 
amount  of  acash  payment  alleged  to  have 
been  made  on  a  contract  lor  the  sale  of 
land.  In  which  the  complainant  charges  he 
has  been  defrauded. 

A  married  woman  is  by  thecommon  law 
incapable  of  making  a  contract  that  will 


(Fla. 


bind  her  personally,  dtber  in  law  or  eq- 
uity ;  and  for  this  reason  there  can  be  no 
personal  Judgment  or  decree  ol  recovery 
against  her.  Goss  v.  Furmau,  21  Fla.  406; 
Randall  v. Bourgardez, 23  Fla.  264, 2  South. 
Rep.  810;  Dollner  v.  Snow,  16  V\r..  86;  1 
Blsh.  Mar.  Worn.  §  601;  Pilcher  v.  Smith, 
2  Head,  208;  McQuald  v.  Fontane,  24  Fla* 
509,5  South.  Rep.  274,  Cfaoppln  v.  Harmon, 
46  Miss.  304;  Bank  v.  Williams,  Id.  618; 
Cary  v.  Dixon,  61  Miss.  593;  Mallett  v. 
Parham,  52  Miss.  921;  Bank  v.  Partce,  99 
D.  S.  326;  Wallace  v.  Rlppon,  2  Bay, 
112;  Rodemeyer  v.  Rodman,  6  Iowa,  426; 
IjOwIs  v.  Perkins,  36  N.  J.  Law,  1.33; 
Pentz  v.  Slmonson,  13  N.  J.  Eq.  232;  Pier- 
son  V,  Lum,  25  N.  J.  Eq.  890.  Several 
of  the  above  authorities  are  to  the  effect 
that  where  she  has  been  given  authority 
by  statute  to  make  personal  contracts  the 
proceedings  must  show  the  existence  of  the 
special  circumstances  as  to  or  uuderwhlch 
the  power  has  been  conferred  or  may  be 
exercised;  and  others  of  them  adjudicate 
that,  when  it  is  sought  to  charge  her  prop- 
erty with  liability,  the  bill,  or  other  prop- 
er pleading',  must  show  the  character  of 
her  estate  In  the  property  sought  to  be 
charged,  in  order  that  thecourt  may  know 
that  it  Is  chargeable.  The  decree  assailed 
does  not  adjudicate  a  charge  upon  any 
particular  estate  or  property  of  Mrs.  Pren- 
tiss, but  the  feature  of  it  in  question  is  a 
personal  recovery.  If  it  be  that  a  personal 
judgment  or  decree  may  be  rendered 
against  amarrled  woman  licensed  as  afree 
trader  under  our  statute  of  March  11, 1879, 
(Mcael.Dlg.756,757,)  It  is  sufficient  on  this 
point  to  say  that  Mrs.  Prentiss  Is  not 
sued  as  such. 

A  married  woman  Is  personally  liable 
for  her  wrongful  civil  acts  or  actual  torts, 
including  frauds  not  growing  out  of,  or 
founded  upon,  or  directly  connected  with, 
or  a  part  of,  or  the  means  of  effecting,  a 
contract  which  she  has  undertaken  to 
make;  and  she  may  be  sued  jointly  with 
her  husband  in  respect  to  such  acts,  or 
separately,  If  she  survives  him.  His  liabil- 
ity for  her  torts  Is  a  result  ol  the  mere  fact 
that  by  the  common-law  rules  a  suit  can- 
not be  maintained  against  the  wife  alone 
during  coverture.  If,  before  or  pending 
the  action,  she  dies,  the  right  of  action 
against  him  falls.  Whenever  her  covert- 
ure avoids  the  contract,  it  Is  likewise  a 
bar  to  a  personal  recovery  for  the  fraud ; 
and  this  cannot  be  overcome  by  suing  ex 
delicto.  2  Blsh.  Mar.  Wom.  §§  254-256,  261, 
263;  1  Blsh.  Mar. Wom. §§842,905-908;  Owens 
V.  Snodgrass,  6  Dana,  229;  Smith  v.  Tay- 
lor, 11  Ga.  20;  Kowlng  V.  Manly,  49  N.  Y. 
192;  Association  v.  Fairhurst,  9  Exch.  422; 
Wright  V.  Leonard,  11  C.  B.  (N.  S.)  258; 
Capel  V.  Povrell,  17  C.  B.  (N.  S.)  743.  As  to. 
when  a  tort  will  be  deemed  the  wile's,  and 
when  the  husband's,  Yide\  Bish.  Mar.  Wom. 
§  905,  and  2  Bish.  Mar.  Wom.  §§  257-260. 
The  fraud  in  the  case  before  us.  In  so  far  as 
it  Is  Imputable  to  the  wile.  Is  not  one 
sounding  in  tort,  but  is  a  part  of,  and 
directly  connected  with,  the  contract  lor 
the  sale  of  the  land,  and  hence  not  one  as 
to  which  there  is  a  personal  money  liability, 
or  can  be  such  a  personal  decree  or  Judg- 
ment, as  to  her. 

The  bond  for  title  executed  by  Prentiss- 
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and  wlte  not  being  a  baslB  for  tbe  money 
recovery  agalnBt  Mrs.  Frentiss  personally, 
(Norton  v.  TurvlU.  2  P.  Wms.  144;  Dollner 
T.  Snow.  Bupra ;  1  Blsh.  Mar.  Worn.  §  842,) 
the  order  of  the  chancellor  was  erroneous. 
Still  It  Is  proper.  In  view  of  possible  future 
proceedings,  to  notice  another  feature  of 
theproceediugs  before  remanding  the  cause. 
The  Paisley  bill  states.  In  effect,  that  tbe 
land  involved  In  this  controversy  was  in- 
eluded  in  a  deed  of  trust  made  by  Dr.  Butte, 
tbe  former  husband  of  Mrs.  Prentiss,  to 
Mrs.  Simmons,  and  providing  that  the 
landcould  not  be  conveyed  by  Mrs.  ButLe, 
but  could  be  conveyed  by  the  trustee  up- 
on the  written  request  of  Mrs.  PreuHss. 
Tbe  bill  of  review  represents  that  on  July 
11,  1885.  prior  to  the  marriage  between 
Mrs.  Butte  and  Prentiss,  they  entered  in- 
to a  marriage  contract,  whereby  the  lat- 
ter agreed  to  relinquish  and  surrender  to 
the  former  his  right  to  control  and  man- 
age her  separate  estate  and  property  de- 
ecribed  in  tbe  above  deed  of  trust,  which  Is 
dated  August  23, 1883,  and  any  other  sep- 
arate property  then  owned,  or  that  she 
might  thereafter  own,  and  that  be  would 
suffer  and  permit,  and  it  authoriees  her, 
without  let,  hindrance,  molestation,  or  in- 
terference on  his  part,  to  hold,  occupy, 
"exert,"  and  enjoy  the  absolute,  unquali- 
fied control  and  management  of  all  such 
property  owned  or  to  be  owned  by  her, 
with  all  the  rents,  issues,  and  profits,  and 
all  the  receipts  and  income  therefrom  by 
sale,  mortgage,  lease,  or  otherwise,  as  ful- 
ly and  absolute,  and  as  free  from  bis  debts, 
as  If  she  remtilned  single  and  unmarried ;  he 
surrendering  and  relinquishing  all  his  mari- 
tal rights,  and  also  the  management  and 
control  of  her  property  as  her  husband,  un- 
der the  laws  of  this  state,  and  it  being  stip- 
ulated that  she  does  not  part  With  the 
right  to  dispose  of  the  interest  surrendered 
to  her  by  Prentiss. 

These  allegations  would  not  have  the 
effect  to  create  any  exception  to  the  doc- 
trine announced  above  as  to  the  money  de- 
cree, and  the  only  further  observation  nec- 
essary to  be  made  as  to  them  now  is:  If 
It  be  that  a  cash  payment  was  made  to 
Mrs.  Prentiss,  or  to  her  husband  for  her, 
with  her  consent  or  as  her  authorized 
agent,  which  relation  he  could  sustain  to 
her.  (Tresch  v.  Wirtz,  84  N.  J.  Eq.  124; 
Baum  v.  Mullen,  47  N.  Y.  577;  Pentz  y. 
Simonson,  supra,)  and  under  the  circum- 
stances of  the  case,  as  they  may  be  shown 
to  exist,  the  land  involved,  or  her  other 
property,  if  she  have  any,  can  be  charged 
with  such  payment,  the  trustee  is,  as  sug- 
gested by  counsel  for  appellants,  a  neces- 
sary party  to  any  proceeding  seeking  to 
charge  any  property  included  in  that  trust, 
(Lewis  V.  Yale.  4  Fla.  418 ;  Dollner  v.  Snow, 
supra.)  Whether  or  not  her  propertyls  so 
charg»EU>le  is  a  question  we  do  not  feel 
called  upon  to  discuss,  in  the  absence  of 
both  proper  pleadings  and  necessary  par- 
ties. 

Though  the  decree  assailed  is  one  abso- 
lute upon  a  decree  pro  coDfesso.vre  think  a 
bill  of  review  for  error  apparent  is  a  prop- 
er remedy.  Stribling  v.  Hart,  20  Fla.  235; 
Maynard  v.  Pereault,  30  Mich.  160.  The 
purpose  of  a  bill  of  review  for  error  appar- 
ent is  to  have thecourt  rendering thedecree 


give  the  same  relief  that  the  appellate 
court  might  under  the  samecircumstances. 
Evans  V.  Clement,  14  111.  206.  Where  the 
bill  does  not  Justify  the  final  decree  which 
has  been  taken  upon  a  decree  procontesso, 
relief  may  be  had  from  the  appellate  court 
on  an  appeal,  (Hart  v.  Stribling,  21  Fla. 
136;)  and  the  same  may  be  secured  through 
a  bill  of  review  from  the  court  rendering 
tlie  decree. 

The  decree  appealed  from  should  be  set 
aside.  If  Paisley  shall  desire  to  amend  his 
bill,  he  should  be  permitted  to  do  so,  and, 
as  a  consequence,  bis  decree  should  be  va- 
cated, and  his  cause  proceed  on  the  bill  as 
It  may  be  amended ;  but,  should  he  elect 
rather  to  stand  upon  his  deoree,  modifled 
to  the  extent  of  the  personal  money  recov- 
ery against  Mrs.  Prentiss,  his  decree  should 
be  modified  merely  as  to  such  relief  against 
her. 

The  cause  will  be  remanded  for  proceed- 
ings not  inconsistent  with  this  opinion. 


(42  La.  Ann.  1) 

Fkenandez  V.  City  of  New  Gki.eans. 
{Swpreme  Court  of  LoiUsiana.  Jan.  6, 1890.) 

MnNICIFU.  CiOBFORATIONS— INDKBTBONBSS— IMTKR- 
EST. 

The  oit^  of  New  Orleans  owes  legal  Interest 
on  claims  against  her.  only  where  there  is  money 
in  the  municipal  treasury  out  of  which  the  same 
can  be  paid,  and  where,  notwithstanding  demand, 
she  refuses  to  pay;  particularly  is  such  the  case 
when  it  has  been  agreed  that  payments  shall  be 
made  as  soon  as  it  may  be  properly  ordinanced  for. 
(Syllai)us  by  the  Cov/rt.) 

Appeal  from  civil  district  court,  parish 
of  Oi  leans ;  Kino,  Judge. 

B.  K.  Miller,  for  appellant.  Sam.  L.  OH- 
more,  for  appellee. 

Bermcdez,  C.  J.  The  only  question  pre- 
sented in  this  controversy  is  vvhether  the 
plalntifl  is  or  not  entitled  to  interest  on 
his  claim  for  fl0,876.13  against  the  city, 
which  interest  the  lower  court  declined 
to  allow.  The  claims  which  the  plaintiff 
presses  arose  under  contracts  made  in  1884 
and  1886  by  the  city  and  the  Brush  Electric 
Light  &  Power  Company,  in  which  it  was 
stipulated  that  the  amounts  to  become 
due  were  "to  bepald  in  equal  and  monthly 
installments,  in  cash  current  money,  on 
the  first  day  of  each  and  every  month,  or 
as  soon  thereafter  as  such  amounts  may 
be  properly  ordinanced  for,  in  the  usual 
manner."  It  appears  that  accordingly  ap- 
propriations were  made  monthly  to  meet 
such  engagements,  and  the  comptroller 
was  directed  to  warrant  on  tbe  treasurer 
in  payment  of  the  same,  whenever  there 
shall  be  money  in  the  city  treasury  to  the 
credit  of  the  appropriated  fund,  proper  or- 
dinances being  adopted  In  furtherance. 
The  testimony  shows  that  there  has  never 
been  any  money  in  the  treasury,  or  money 
collected  which  ought  to  have  gone  Into 
it,  out  of  which  the  claims  could  be  legally 
paid,  and  also  that  no  demand  was  made 
for  payment  to  the  city.  In  order  to  de- 
termine whether  the  plaintiff  is  entitled  to 
the  interest,  it  becomes  necessary  to  ascer- 
tain if  thecity  is  or  not  in  default.  The  law 
says  that"  the  damages  due  for  delay  in  the 
performance  of  an  obligation  to  pay  money 
are  called  interest,"  (Rev.  Civil  Code,  art. 
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1936;)  andthatthepeiialtylsforfelted  only 
when  he  who  has  obligated  hlmaelf  ia  In 
default,  (article  2126.)  Hence  it  is  that 
legal  interest  nins  on  a  claim,  only  when 
payment  is  demandable  and  exigible. 

la  the  present  instance,  the  agreement  as 
to  payment  was  that  the  amounts  due 
were  to  be  paid  in  equal  and  monthly  in- 
stallments on  the  first  day  of  each  and  ev- 
ery month,  or  as  soon  thereafter  as  such 
amounts  may  be  properly  ordlnanced  for 
in  the  usual  manner.  Those  who  deal 
with  municipal  corporations  are  bound  to 
know,  at  their  peril,  what  are  the  rights 
rested  in  them,  and  in  what  manner  and 
nnder  what  circumstances  the  power  con- 
ferred can  be-  exercised.  Dill.  Man.  Corp.  § 
457.  The  electric  company,  from  whom 
the  plaintiff  derives  the  claims  which  he 
preserves,  therefore  well  knew  that,  under 
Act  80  of  1877,  which  must  be  read  into  the 
contract,  no  city  officer  could  issue  any 
warrant  for  payment  of  money,  unless 
against  money  already  In  the  treasury  of 
the  corporation.  It  is  true  that  the  city 
council  has  passed  ordinances  for  the  pay- 
ment of  several  items  constitatlng  the  claim 
of  the  plaintiff;  but  the  council  has  been 
cartful,  in  each  and  every  ordinance,  to  di- 
xect  payment  of  the  same,  whenever  there 
shall  be  money  in  the  city  treasury  to  the 
creditof  the  appropriated  fond.  Thecomp- 
troUer  could  issue  a  warrant,  and  the  treas- 
urer could  pay  the  same,  only  In  the  contin- 
gency that  there  would  be  money  in  the  mu- 
nicipal coffers  out  of  which  the  same  could 
he  satisfied.  -It  did  enter  in  the  considera- 
tion of  the  contract  that  the  amounts 
would  be  paid  monthly,  or  as  soon  as  the 
amounts  would  beproperly  ordlnanced  for, 
in  the  usual  manner.  The  contract  meant: 
The  city  will  pay  in  the  month  following,  if 
there  Is  money  in  the  treasury,  and.  If  there 
is  none,  as  soon  after  that  time  of  pay- 
ment as  there  shall  be  money  in  the  treasury 
on  which  a  warrant  can  be  drawn  legally. 
The  ordinances  were  therefore  very  guard- 
ed, and,  aa  they  are  relied  on  by  the  plain- 
tiff, they  conclude  him. 

It  is  therefore  clear  that  when  the  com- 
pany, in  whose  place  the  plaintiff  stands, 
contracted  with  the  city,  It  did  so  on  the 
faJth  that  it  would  be  paid  out  of  expected 
revenues  to  be  appropriated  for  its  pay- 
ment, and  merely  acquired  rights  to  be  paid- 
out  of  such  fund,  contingent  upon  its  being 
realized  and  paid  into  the  treasury,  and 
upon  a  warrant  being  drawn  therefor 
only  when  actually  deposited  there.  Asso- 
ciation V.  Mew  Orleans,  83  La.  Ann.  671; 
Fire  Engine  Co.  v.  New  Orleans,  89  La.  Ann. 
982,  3  South.  Rep.  17T. 

Since  there  has  not  been  any  money  In 
the  treasury  on  which  warrants  could 
have  been  drawn,  how  can  it  therefore  be 
said  that  the  city  Is  In  default?  It  is  evi- 
dent that  the  city  could  have  been  consid- 
ered guilty  of  a  breach  of  contract,  only  if 
there  had  been  funds  In  the  treasury,  and  if 
a  demand  by  plaintiff  to  be  paid  out  of  It 
bad  been  declined  by  the  city.  Had  there 
been  funds,  and  had  the  city  refused, there 
would  have  been  a  delinquency,  and,  as  a 
penalty  for  falling  to  perform  her  obllga^ 
tlon.the  city  would  have  been  liable  for  Ju- 
dicial interest  to  the  plaintiff  as  damages. 
Under  the  showing  made,  the  city  was  not 


in  default,  and  the  plaintiff  cannot  recover 
the  interest  claimed. 
.Tudgment  affirmed. 

'  (4J  La.  Ann.  ») 

City  of  New  Orleans  v.  Clakk  et  al. 

(Supreme  Court  of  Louisiana.  Jan.  6, 1890.) 
iNTOXioATHfo  Liquors— LicBiTBi!. 
1.  While  persons  transacting  business  both  as 
wholesale  and  retail  dealers  are  liable  to  license 
In  each  capacity,  the  evidence  in  this  case  does  not 
satisfy  us  that  defendants  carry  on  a  wholesale 
business  within  the  meanine  of  the  law. 

S.  The  proviso  in  the  license  act  to  the  eitect 
that  retail  grocers  who  sell  licjuors  in  loss  quan- 
tities than  five  gallons  shall  pay  additional  license, 
as  provided  in  section  11  of  the  act,  cannot  be  ap- 
plied, because  section  11  regulates  several  distinct 
klDds  of  business,  with  different  systems  of  license, 
none  of  which  embraces  the  business  of  defend- 
ants, and  therefore  it  furnishes  no  certain  rule 
applicable  to  the  latter. 

8.  Hence  the  only  rule  applicable  is  that  found 
in  the  clause  fixing  the  additional  license  at  "not 
less  than  fifty  dollars. " 

4.  This  constmetlon  does  not  make  the  license 
unconstitutional  for  want  of  graduation,  because 
the  business  of  retail  grocer,  of  which  this  addi- 
tional business  only  forms  part,  is,  as  a  whole, 
dttlv  classified,  and  the  addition  of  a  fixed  sum  to 
each  class  does  not  destroy  the  graduation. 

ISullcUms  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Kino,  Judge. 

IV.  B.  SominervlUe,tor  appellant.  J.MO' 
Conhell,  for  appellee. 

Fenneb,  J.  This  case  involves  a  con> 
troversy  as  to  the  amount  of  license  due 
by  defendants  to  the  city  nhder  the  license 
ordinance  of  1889,  which  ia  a  transcript  of 
the  state  license  law.  Act  101  of  1886.  The 
points  of  the  controversy  are  two:  (1) 
Whether  defendants,  who  bare  paid  license 
as  retail  grrocers,  are  liable  for  an  addi- 
tional license  as  wholesale  grocers;  (2) 
the  amount  of  license  due  by  them  as  retail- 
ers of  liquors  in  less  quantities  than  five 
gallons. 

1.  We  have  decided  that  merchants  who 
transact  business  both  as  wholesale  and 
retail  dealers  are  liable  to  a  license  iu  each 
capacity.  City  of  New  Orleans  v.  Koen,  M 
La.  Ann.  828.  We  sec  no  reason  to  disturb 
the  finding  of  the  district  Judge  that  the 
evidence  in  thiscasedoes  not  establish  that 
defendants  carry  on  a  wholesale  business 
within  the  meaning  of  the  ordinance  or  the 
statute. 

2.  The  law  contains  the  following  pro- 
viso: "Provided,  that  If  any  distilled,  vi- 
nous, malt,  or  other  kind  of  mixed  liquors 
be  sold  in  connection  with  the  business  of 
retail  merchant, grocer, restaurant,  oyster- 
house,  confectionery,  or  druggist,  in  less 
quantities  than  five  gallons,  the  license  for 
such  additional  business  shall  be  as  here- 
inafter provided  forin  sectionllof  this  act: 
provided,  further,  that  no  lluense  shall  issue 
to  sell  liquors  in  less  quantities  than  five 
gallons  for  less  than  $60. "  Defendants  ad- 
mit that  they  sell  liquors  in  less  quanti- 
ties than  five  gallons,  and  concede  their 
liability  for  a  license  of  f  50  for  this  addi- 
tional business.  The  city  claims  that  the 
license  must  be  regulated  according  to 
section  11  of  the  act,  and,  if  we  could  find 
any  means  of  applying  such  regulation, 
we  should  enforce  it.   But,  referring  to  sec- 
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tlon  11  we  find  that  It  regulates  three 
classes  of  buslnesB,  each  by  a  different  sys- 
tem of  graduated  licenses,  vis.:  (1)  The 
bosinees  of  "keeping  a  hotel;"  (2)  the''bTis- 
inees  of  bar-room,  cabaret,  cotfee-houBe, 
ea&,  beer  saloon,  liquor  exchange,  drink- 
ing saloon,  grog-shop,  beer-house,  beer- 
farden,  or  other  place  where  anything  to 
e  drank  or  eaten  on  the  premises  Is  sold, 
directly  or  Indirectly;"  (3)  the  business  of 
"persons  •  •  •  engaged  in  tlie  sale  of 
soda-water,  mead,  confections,  cakes,  etc., 
exi-lusirely."  Now,  defendantsdo  not  keep 
an  hotel ;  they  do  not  keep  a  soda-water 
and  confectionery  establishment ;  and  it  Is 
positively  proved  that  they  do  not  keep  a 
cabaret,  bar-room,  or  any  other  class  of  es- 
tablishment nominated  in  the  section,  and 
that  nothing  "  to  be  drunk  or  eaten  on  the 
premises  is  sold,  directly  or  indirectly." 
There  is  no  better  reason  for  requiring  de- 
fendants to  pay  the  license  exacted  of  a 
bar-room  than  to  pay  that  exacted  from 
a  soda-water  and  confectiunery  shop ;  and, 
as  to  the  latter,  the  highest  license  im- 
posed is  f  50.  No  consideration  of  reason, 
poUcy,  or  morals  suggests  a  preference  be- 
tween the  several  classes  of  licenses  pro- 
vided for  In  section  11.  When,  therefore,  we 
obey  the  direction  of  the  statute,  and  refer 
to  section  11,  we  find  there  no  certain  rule 
by  which  to  regulate-  defendants'  license. 
We  therefore  fall  back  on  the  other  proviso, 
which  unambiguously  declares  thatlt  shall 
not  be  less  than  $50,  and  approve  the  find- 
ing of  the  district  judge  in  fixing  it  at  that 
amount.  The  suggestion  of  the  city,  that 
this  would  have  the  effect  of  making  the 
licenses  unconstitutional  for  want  of  grad- 
uation, is  not  correct.  This  additional  bus- 
iness Is  only  paxtof  defendants' business  as 
retail  grocers,  the  license  on  which  busi- 
ness as  a  whole  Is  duly  graduated,  and  the 
addition  of  $50  xo  each  class  incases  where 
liquors  are  sold  does  not  destroy  the  grad- 
uation. 
Judgment  aflSnned. 

Eehearing  refused. 


(4t  La.  Ann.  1) 

GiTT  OF  Nkw  Orleans  v.  Obleans  B.  Co. 
(Supreme  Court  of  LoWMcma.    Jan.  6, 1890.) 
Ki7iTicn>ii.  CoRPoBATioNg— Taxation— Boiros. 

1.  A  contract  between  a  municipal  oon>ora- 
tlon  and  a  railroad  company,  by  which  the  latter 
pays  a  bonus  for  the  franohise  therein  conferred 
by  the  city,  cannot  be  construed  as  conferring  an 
immanity  from  the  payment  of  a  license  on  its  bus- 
iness by  the  company,  in  the  absence  of  an  ex- 
press stipulation  to  that  effect  In  the  contract. 

8.  No  exception  of  a  particular  institution  is 
to  be  implied  from  the  payment  of  a  bonus,  as  that 
would  be  to  set  up  judicial  implications  against  an 
.  express  exercise  of  the  taxing  power. 
{SjUabua  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans ;  Voorhies,  Judge. 

F.  N.  Butler,  for  ai)peliant.    W.  B.  Sow 
merrllle,  for  appellee. 

PoGBB,J.  The  defendant  corporation  ap- 
peals from  a  judgment  enforcing  the  claim 
of  the  city  of  New  Orleans  for  a  license  of 
t250  for  the  privilege  of  conducting  the 
business  of  operating  and  running  a  street 
railroad  for  the  transportation  of  passen- 


gers within  the  limits  of  the  city  for  the 
year  1888.    Its  grounds  of  resistance  are: 

il)  The  unconstitutionality  of  Act  101  of 
886,  under  which  the  city  predicates  its 
rights  to  enforce  the  license  under  discus- 
sion, on  the  ground  that  tlie  statute  does 
not  rate  or  grade  licenses  in  compliance 
with  the  provisions  of  article  20(i  of  the 
constitution.  (2)  That,  by  tne  terms  of 
its  contract  with  the  city  of  New  Orleans, 
the  company  had  acquired  its  right  to  op- 
erate its  road  for  and  in  consideration  of 
the  sum  of  f  10,000,  payablein  five  equal  an- 
nual Installments,  and  that  thereby  the  city 
had  exhausted  its  power  to  lay  any  further 
tax  on  the  defendant's  franchise. 

The  identical  defenses  were  set  up  in  the 
Case  of  the  New  Orleans  City  &  Lake  R. 
Co.,  decided  adversely  to  the  defendant  by 
this  court  last  year,  and  reported  in  40  La. 
Ann.  587,  4  South.  Rep.  612.  On  the  pres- 
ent appeal  the  defend  ant  does  not  press  the 
first  point  of  its  defense,  as  hereinabove 
stated;  l)ut  its  counsel  solicits  considera- 
tion of  our  views  on  the  second  point  of 
the  controversy,  and  suggests  that  our 
conclusions  on  the  question  are  antago- 
nized by  several  deciidonsoftbe  highest  au- 
thority and  respertabllity,  which  he  sub- 
mits for  our  consideration. 

We  have  carefully  examined  those  decis- 
ions, and  we  found  in  them  no  utterance 
or  principle  announced  at  variance  with 
our  reasoning  in  the  case  assailed  as  erro- 
neous, but  a  great  deal  to  establish  and  to 
confirm  the  correctness  of  our  conclusions, 
to  which  we  shall  adhere.  We  shall  now 
refer  to  the  cases  relied  upon. 

The  case  of  Gordon  v.  Tax  Court,  8  How. 
183,  (16  Curt.  Dec.  83b,)  presented  the  at- 
tempt  of  the  state  of  Maryland  to  levy  a 
tax  on  the  stockholders  of  a  bank  for  their 
stock,  in  the  face  of  a  previous  act  of  the 
legislature,  which  had  accepted  a  bonus 
from  the  bank  in  lieu  of  taxation,  and  the 
supreme  court  of  the  United  States  held 
the  state  to  Its  contract.  The  syllabus 
reads:  "Where  the  legislature  of  a  state 
accepted  from  banking  corporations  8 
bonus  as  a  consideration  for  the  franchise 
granted,  and  pledged  the  faith  of  the  state 
'not  to  impose  any  further  tax  or  burden 
upon  them  during  the  continuance  of  their 
charters  under  this  act,'  held,  that  a  tax 
upon  the  stockholders,  by  reason  of  their 
stock,  was  a  violation  of  this  contract,  and 
the  tax  was  illegal. " 

The  following  extract  from  the  syllabus 
of  decision  inBank  v.  Knuop,  16  How.  376, 
(4  Abb.  Nat.  Dig.  872,)  is  sufficient  to  show 
that  the  case  has  no  bearing  on  our  pres- 
ent discussion :  "  The  legislature  of  a  state, 
if  not  restrained  by  its  constitution,  may 
make  a  valid  and  binding  contract  with  a 
banking  corporation,  by  a  provision  in  Its 
charter  that  no  more  than  a  specified 
amountof  taxes  shall  be  levied  onlts  prop- 
erty during  a  term  of  years,  and  a  succeed- 
ing legislature  has  not  power  topassa  law 
impairing  the  obligation  of  such  contract. " 

The  issue  decided  in  the  case  of  Bank  v. 
Skelly,  1  Black.  436,  Is  sufficiently  stated  in 
thefollowing  extracts  from  the  head-notes 
of  the  decision :  "  The  charter  of  a  bank  is 
a  franchise  which  is  not  taxable,  as  such, 
if  a  price  has  been  paid  lor  it,  which  the 
legislature  has  accepted  with  a  declaration 
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that  it  ia  to  he  tn  Heu  of  all  other  taxa- 
tion. "  The  Italics  are  ours,  and  the  words 
thus  emphasized  actually  demonstrate  the 
striking  dlOerence  between  that  and  our 
case. 

In  the  caae  of  Railroad  Co.  v.  Sabin,  26 
Pa.  St.  242,  the  supreme  court  of  Pennsyl- 
vania recopnized  in  very  clear  language 
the  legal  difference  between  a  "bonus"  and 
a  "  tax, "  which  underlies  our  decision  now 
under  discussion,  when  it  said:  "It  some- 
times happens  that  a  bonus  is  demanded 
and  received  from  a  bank  or  other  corpo- 
ration at  the  granting  of  its  charter,  and 
afterwards  all  that  class  of  corporations 
are  expressly  subjected  to  another  rate  of 
taxation.  No  exemption  of  a  particular 
Institution  is  to  be  Implied  from  the  pay- 
ment of  the  bonus,  for  that  would  be  to 
set  up  judicial  implications  against  an  ex- 
press exercise  of  the  taxing  power. " 

In  our  case  we  are  called  on  to  set  up  a 
judicial  implication  of  the  exemption  from 
the  license  for  which  there  Is  not  the  slight- 
est stipulation  In  the  contract  by  which 
the  company  acquired  a  removal  of  its  ex- 
pired franchise,  simply  for  the  reason  that 
the  contract  stipulated  the  payment  of  a 
bonus  for  a  valuable  franchise  for  a  term 
of  twenty-five  years."  It  is  a  principle 
clearly  deducible,  from  the  very  decisions 
quoted  by  defendant's  counsel,  that  no 
corporation  can  claim  Immunity  from  tax- 
ation or  from  a  license  because  It  paid  a 
consideration  for  its  charter  or  franchise, 
in  the  absence  of  a  stipulation  on  the  part 
Of  the  state  or  other  taxing  power  that 
the  bonus  was  received  in  lieu  of  any  fur- 
ther or  future  taxation.  We  therefore  con- 
clude that  ourformerdecislonmust  remain 
untouched,  and  that  this  case  was  cori'ect- 
ly  decided  below. 

Judgment  afSrmed. 

(42  La  Ann.  82)  ^~~~ 

Statk  V.  Mat. 
(Supreme  Court  of  Louisiana.    Jon.  0, 1890.) 
Rape — Assault  with  Iktbht  to  Couhit. 
On  an  indictment  for  rape,  a  verdict  of 
"gnilty  of  an  assault  with  intent  to  commit  rape" 
is  authorized  by  section  1053,  Rev.  St.,  and  is  re- 
sponsive to  the  charge,  its  meaning  and  eilect  be- 
ing to  find  the  defendant  not  guUtyoX  rape,  but 
gmlty  of  the  attempts 
(Svlldbua  bv  the  Court) 

Appeal  from  district  court,  parish  of  St. 
John  Baptist. 

Gervaia  Leche  and  Walter  H.  Rogers, 
Atty.  Gen.,  for  the  State.  Clias.  A. Baquie, 
for  defendant. 

Fenner,  J.  Defendant  wa«  indicted  for 
rape,  and  the  verdict  of  the  Jury  was: 
"  Guilty  of  an  assault  with  Inten  t  to  com- 
mit rape."  Such  verdict  is  authorized  By 
section  1053,  Rev.  St.,  which  provides  that 
•  when  a  person  Is  Indicted  for  any  crime  or 
misdemeanor  "the  jury  shall  be  at  liberty 
to  return  as  their  verdict  that  the  defend- 
ant is  not  gnilty  of  the  crime  or  misde- 
meanor charged,  but  is  guilty  of  an  at- 
tempt to  commit  the  same, "  etc. 

The  defendant  complains,  on -motion  in 
arrest,  that  the  verdict  is  not  responsive 
to  the  charge,  and  does  not  comply  with 
the  statute,  in  that  it  does  not  pass  upon 


his  innocence  or  guilt,  of  thecrlmecharged. 
This  is  a  quibble.  The  meaning  and  effect 
of  the  verdict  are  to  find  the  accused  not 
guilty  of  the  crime  charged.  Mr.  Wharton 
lays  it  down  as  a  fundamental  rule  that"a 
verdict  of  guilty  on  onecount.saylng  noth- 
ing as  to  the  other  counts, Is  equivalent  to 
a  verdict  of  not  guilty  as  to  such  other 
counts."  SWhart.  Crim.  Law,  §3180.  The 
same  principle  clearly  applies  to  this  case. 
Judgment  affirmed. 


(42  La.  Ann.  40) 
Succession  of  Bobb. 
(Supreme  Court  of  Louisiana.   Jan.  6, 1890.) 
Wilis— Revocation. 
A  subsequent  will,  showing  by  its  whole 
tenor  tbat  it  was  intended  to  contain  all  the  testa- 
mentary dispositions  of  the  deceased,  reTokes  a 
prior  will,  in  so  far  as  it  contains  dispositions  in- 
compatible with  those  contained  in  the  will  last 
made. 
(SylUibiis  by  the  Court,) 

Appeal  from  civil  district  court,  parish  of 
Orleans ;  Riohtob,  Judge. 

Bayne.  Denegre  &  bayne,  for  appellants. 
Henry  c.  Moller  and  Ourley  <ft  Mellen,  for 
appellee. 

PocmE,  J.  The  question  involved  in  this 
controversy  grows  out  of  the  decision  of 
this  court  in  the  same  succession,  reported 
in  41  La.  Ann.  247,  5  South.  Rep.  757.  In 
that  case  the  main  question  under  discus- 
sion Involved  the  proper  distribution  of  the 
residuum  of  the  property  after  the  pay- 
ment of  debts  and  the  satisfaction  of  special 
legacies  under  the  will  of  the  deceased,  dat- 
ed December  15, 1884.  On  that  point  the 
decision  of  the  court  was  to  the  effect  that 
the  residuum  of  the  estate  had  not  been  dis- 
posed of  bythete8tatrix,and  thatlt should 
go  to  her  heirs  at  law  in  equal  shares.  On 
the  part  of  Mrs.  Josephine  Hamilton  and 
of  Mrs.  Lucie  E.  Reeder  it  was  there  con- 
tended that,  under  a  proper  construction 
of  the  will,  they  had  been  Instttuted  residu- 
ary legatees,  and  that  as  such  they  were 
entitled  to  the  residuum  of  the  succession. 
Subsequently  to  the  rendition  of  our  judg- 
ment the  same  parties  opposed  the  distri- 
bution of  said  residuum  by  the  executor  un- 
der  the  terms  of  our  decree,  on  the  ground 
that  by  the  dispositions  of  a  will  of  the  de- 
ceased of  dateof  March  11, 1884,  which  they 
had  in  the  mean  time  caused  to  be  probat- 
ed, they  were  entitled,  as  residuary  lega- 
tees, to  the  balance  of  the  funds  in  the 
hands  of  the  executor.  Their  opposition 
was  met  by  Mrs.  A.  H.  Crichton,one  of  the 
four  heirs  at  law  of  the  deceased,  by  (1)  an 
exception  of  estoppel  by  rea  Judicata;  (2) 
in  the  alternative,  the  defense  that  the  will 
of  the  11th  of  March,  1884,  in  so  far  as  it 
tended  to  Institute  residuary  legatees,  had 
been  revoked  by  the  will  of  December  15, 
1884,  which  had  been  probated,  and  had 
been  recognized  by  opponents  themselves 
as  the  only  and  last  will  of  the  deceased, 
and  which  contained  no  such  disposition. 
Opponents  prosecute  this  appeal  from  a 
judgment  which  dismissed  their  opposi- 
tions. 

1.  By  agreement  between  the  parties,  tho 
record  of  the  case  previously  decided  by 
this  court  is  made  part  of  the  transcript  in 
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the  present  controversy.  From  that  rec- 
ord It  appears  that  the  will  of  March  11, 
1884,  was  offered  In  evidence  intbepreviotiB 
case,  and  In  argument  here,  both  In  brief 
and  orally.  Certain  dispusitionB  in  that 
will  were  held  up  by  opponents'  counsel  as 
indicating  the  Intention  of  the  testatrix  to 
Institute  the  then  and  the  present  oppo- 
nen  ts  as  her  residuary  legatees.  And  in  de- 
termining the  issue  there  tendered  tbecourt 
considered  together  the  clauses  in  the  two 
•wills  which  were  set  up  by  opponents  as 
containing  the  intention  of  making  a  test- 
amentary disposition  of  the  whole  estate. 
It  was  conceded  on  all  sides,  and  it  was 
considered  by  the  court,  that  the  clause  of 
the  will  of  December  15,  1884,  which  was 
the  main  subject  of  discussion  In  our  opin- 
ion, was  somewhat  ambiguous,  and  hence 
the  court  was  invited  and  requested  by  op- 
ponents' counsel  to  in  volte  the  meaning  of 
the  corresponding  clause  in  the  will  of 
March  11, 1884,  tis  a  guide  to  properly  In- 
terpret the  will  of  the  testatrix  touching 
the  residuum  of  her  estate.  The  argument 
was  pointed  and  strenuous  that  any  doubt 
on  the  subject  resulting  from  the  language 
used  in  the  will  of  December  would  be 
quickly  dispelled  by  reference  to  the  corre- 
sponding clause  in  the  will  of  March,  1884. 
Referring  to  that  clause,  opponents*  coun- 
sel said  In  their  brief:  "This  language  is, 
to  our  minds, clear,  and  in  accord  with  the 
construction  given  by  the  court,  [a  goo.] 
The  other  wills  made  by  Mrs.  Boob — one 
made  during  the  same  year,  and  the  other 
made  a  year  before — substantially  agree 
with  the  will  probated. "  Now,  tills  asser- 
tion is  either  true  In  law  and  in  fact,  or  the 
corresponding  clauses  in  the  wills  of  March 
and  of  December,  1884,  clashed  with  each 
other  on  the  subject  of  the  residuum  of  the 
estate.  As  stated,  both  wills  were  before 
the  court,  and  both  were  construed  In  the 
decision  of  the  mooted  question.  If  the 
clauses  of  the  respective  wills  agreed  on 
the  snbject,  the  decision  of  the  court  must 
be  construed  as  holding  that  the  residuum 
was  not  disposed  of  by  either  will.  If  they 
clashed,  and  were  therefore  Incompatible, 
or  entirely  different,  the  decision  of  the 
court  must  be  construed  as  meaning  that 
the  disposition  in  the  prior  will  had  been 
revoked  by  the  disposition  on  the  same 
subject  contained  in  the  "  posterior  testa- 
ment." Civil  Code.  art.  1693.  Andltlselear 
that  under  either  horn  of  the  dilemma  the 
present  opponents,  who  were  opponents 
there,  contending  for  the  same  relief.  In- 
voked under  the  posterior  testament, 
propped  and  supported  by  an  invoked  con- 
struction otthepriorwill,  must  be  estopped 
from  again  presenting  the  Identical  Issue 
lor  Judicial  determination. 

2.  It  is  true  that  in  its  opinion  the  court 
makes  no  reference  to  the  prior  will,  and 
restricts  the  discnsslon  of  the  posterior  or 
last  testament;  but  therecord  shows  that 
both  wills  were  before  the  court,  and  the 
fact  is  that  in  dealing  exclusively  with  the 
will  of  December  15, 1884,  the  court  consid- 
ered that  as  the  sole  will  of  the  deceased, 
and  that  from  its  whole  tenor,  as  com- 
pared with  the  previous  wills,  it  appeared 
clearly  to  have  been  Intended  by  the  testa- 
trix to  have  been  madein  lieu,  and  to  have 
been  substituted  in  the  place,  of  all  other 


and  prior  wills  made  by  her,  all  of  which 
had  been  thus  and  thereby  revoked  and 
annulled. 

8.  We  are  satisfled,  from  inspection  of  all 
the  proceedings  had  In  this  succession,  and 
from  a  comparison  of  the  various  wills 
with  each  other,  that  such  Is  the  case,  and 
thatsuchwastheunderstandingof  all  par- 
ties, from  the  Inclpiency  of  the  differences 
and  troubles  which  have  grown  out  of  this 
succession.  Hence  it  was  that  these  op- 
ponents, while  they  offered  the  prior  wills 
in  evidence  in  the  first  suit,  and  sought  to 
fortify  their  position  by  means  of  such 
wills,  as  guides  for  construction  of  the  last 
will,  never  thought  of  seeking  to  probate 
the  will  of  March  11, 1884,  until  they  had 
reaped  all  the  advantages  of  special  lega- 
cies from  the  posterior  testament,  and 
until  It  had  been  judicially  determined  that 
they  could  not,  in  addition,  be  recognizee! 
as  residuary  legatees  under  Its  terms.  W© 
therefore  conclude  that  their  oppositions 
werp  properly  dismissed. 

Judgment  aflBnned. 

(42  La.  Ann.  81) 
IvERB  V.  Ryan. 
(Supreme  Court  of  LouMana.    Jan.  6, 1880.) 

Maucioub  Fbosecction  —  Rent  —  Pbovisionai. 

SEizans. 

1.  The  principle  has  been  definitely  and  wen 
settled  that  an  action  cannot  be  assimilated  to 
and  treated  as  a  malicious  prosecution,  and  the 
plaintiff  therein  held  liable  for  exemplary  dam- 
ages, unless  it  discloses  a  want  of  probable  cause. 

3.  The  judgment  of  the  court,  in  suoh  sultj  dis- 
solving a  writ  of  provisional  seizure.  Is  final  and 
conclusive  as  to  the  illegality  of  its  issuance. 

S.  In  such  case  the  defendant  in  the  rent  suit 
is   limited   to  the   recovery  of   actual   damages, 
in  case  the  proof  shows  that  plaintiff  therein  had 
probable  cause  for  resort  to  the  writ. 
{Syllaima  hy  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans ;  Rightor,  Judge. 

E.  N.  Whittemore,  for  appellant.  E. 
Skianerand  W.  R.  Richardson,  for  appellee. 

Watkins,  J.  The  plaintiff  was  the  de- 
fendantln  the  suit  entitled  Phillip  Ryan  v. 
Mrs.  Dolhonde.in  the  first  city  court  of  the 
city  of  New  Orleans,  In  which  demand  was 
made  for  an-ea rages  of  rent,  and  her  effects 
were  provisionally  seized.  On  the  trial 
thereof  the  writ  was  dissolved,  but  the 
Judgment  condemned  thedefendant  to  pay 
the  sum  of  $15.60,  and  the  cost  of  the  main 
demand,  and  the  plaintiff  to  pay  the  cost 
of  the  provisional  seizure.  Soon  after  this 
Judgment  was  rendered  this  suit  was 
brought,  for  f  2,500  damages,  remunerative 
and  exemplary.  The  items  are  as  follows, 
viz. :  (1)  Actual  damages,  for  attorney's 
fees,  $25:  (2)  loss  of  time  in  attending 
court  and  annoyance,  $475;  (3)  exemplary 
or  vindictive  dam  ages,  $2,000,— $2,500.  The 
case  was  tried  by  a  jury,  and  there  was  a 
verdict  and  judgment  for  $225  in  plaintiff's 
favor;  and  the  defendant  has  appealed. 

An  examination  of  the  statement  of  facts 
and  the  record  of  the  suit  in  flrstcity court 
shows  the  latter  was  "  filed  on  the  12th  of 
April,  1888,  and  demand  was  made  for  $32, 
as  the  balance  of  rent  due,  and  a  writ  of 
provisional  seizure  was  issued,  and  a  Con- . 
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■trnctlre  aelsare  waa  made  of  the  tenant's 
household  effects,  which  were  fonnd  In  a 
house  In  a  different  neighborhood,  to  which 
she  had  removed  on  vacating  the  leased 
premises.  On thefirsttrial  therewas  Judg- 
ment in  favor  uf  the  plaintiff  for  f  13  only, 
but  on  the  new  trial  the  allowance  was 
increased  to  916.60.  The  two  decrees  are 
in  other  respects  the  same. 

The  plaintlO  was  a  tenant  of  defendant's 
premises,  No.  S68  Tchoupltoolas  street,  by 
the  month ;  each  month  of  tenancy  ending 
on  the  4tb  of  the  month.  On  April  6, 1888. 
$13  rent  was  tendered  by  the  plaintiff,  and 
samewaf  by  defendant  refused ;  and  his  re- 
fusal waa  accompanied  by  a  demand  made 
on  her  to  vacate  the  leased  premises.  She 
remained  in  possession  until  the  9th  of 
April;  and,  having  made  another  ineffect- 
nal  tender  of  flS,  she  removed  from  the 
premises,  at  the  same  time  making  a  third 
tender  of  that  sum,  and  returned  the  keys 
uf  the  house,  which  were  accepted.  At  the 
time  of  this  occurrence  the  rent  was,  and 
for  months  previous  it  had  been,  fl3 
per  month;  and  this  the  plaintiff  paid 
promptly. 

While,  under  this  state  of  facts,  a  provis- 
ional seizure  was  unjustifiable  in  law,  as 
the  contract  of  lease  had  actually  termi- 
nated beforesuit  was  brought,  and  the  ten- 
ant had  tendered  all  that  was  due  there- 
under, and  had  removed  from  the  leased 
premises,  yet  she  owed  her  former  landlord 
something  for  thetimeshecuntlnued  to  oc- 
cupy the  bouse  after  the  rent  expired.  In 
the  Judgment  of  the  city  court  there  is  an 
allowance  on  that  score  of  f2.60.  It  is 
apparent  that  the  plaintiff  in  that  case 
had  probable  cause  for  a  resort  to  the 
writ,  as  his  claim  was  nut  wholly  ground- 
less ;  for  it  is  easy  to  see  how  he  and  his 
counsel  might  have  made  a  mistake  in  re- 
gard to  the  continuance  of  the  lease  by 
tacit  reconduction,  resulting  from  the  ten- 
ant's continued  occupancy  of  the  leased 
premises.  The  effect  of  recognlxiug  the  ap- 
plicability of  this  principle  is  the  disallow- 
ance of  all  the  plaintiff's  demands  except 
for  actual  damages  Incident  to  the  provis- 
ional seizure  of  her  furniture.  Barrlmore 
T.  McFeely,  82  La.  Ann.  1182. 

The  principle  has  been  definitely  settled 
that  an  action  cannot  be  assimilated  to 
and  treated  as  a  malicious  prosecution, 
and  the  plaintiff  therein  held  liable  for  ex- 
emplary and  punitory  damages,  unless  it 
was  wholly  groundless,— without  probable 
cau  e;  for,  though  a  plaintiff  bear  ill  will 
or  malice  towards  the  defendant,  a  cause 
of  action  for  such  damages  does  not  exist, 
it  there  be  grounds  for  the  suit.  Coleman 
T.  Insurance  Co.,  86  La.  Aun.  92;  Boos 
▼.  Goldman,  Id.  133;  Dearmond  v.  St. 
Amant,  40  La.  Ann.  874,  4  South.  Rep. 
72;  Grant  v.  Deuel, 3  Bob.  (La.)  17 ;  Dlgard 
T,  Michaud,  9  Rob.  (La.)  387;  Penny  v. 
Taylor,  5  La.  Ann.  714;  Gould  v.  Gardner, 
6  La.  Ann.  11;  Barton  v.  Kavanaugh,  12 
La.  Ann.  832;  McCormick  v.  Conway,  Id. 
68;  York  v.  Chilton,  4  La.  Ann.  377;  Kear- 
ney V.Holmes,  6  La.  Ann.  377;  Transit  Co. 
v.  McCerren,  13  La.  Ann.  214;  Talbert  v. 
Stone,  10  La.  Ann.  637. 

Thedecisionof  the  Judge  of  the  city  court 
is  final  and  conclusive  as  to  the  Illegality 
of  the  Issuance  of  the  writ  of  vrovisional 


seisnre.  Cretin  v.  Levy,  KT  La.  Ann.  188; 
Boos  V.  Goldman,  86  La.  Ann.  183. 

The  defendant  in  the  rent  suit  Is  entitled 
to  no  damages  except  counsel  fees  incurred 
in  relation  to  the  dissolution  of  the  writ 
of  provisional  seizure.  Cretin  v.  Levy,  87 
La.  Ann.  182.  Transit  Co.  y.  McCerren,  IS 
La.  Ann.  214;  Barrlmore  v. McFeeIy,82lA. 
Ann.  1182.  The  seizure  of  her  furniture  con- 
sisted merely  in  the  appointment  of  a  keep- 
er, who  was  stationed  at  the  door  of  the 
house  or  apartment  which  contained  It. 
No  part  of  it  was  removed  therefrom.  It 
was  bonded  and  released  almost  imme- 
diately. No  actual  damages  could  have 
been  suffered  on  that  score,  \mder  the  cir- 
cumstances. 

We  think  ap  allowance  of  $25  is  a  liberal 
compensation  for  attorney's  fees  in  that 
suit,  and  to  that  amount  Judgment  should 
be  reduced.  It  is  therefore  ordered  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  and  reduced  to  $25,  and,  as 
amended,  same  be  affirmed,  and  the  plain- 
tiff and  appellee  taxed  with  costs  of  ap- 
peal. 

(42  La.  Ann.  Bt) 
GciNAULT  ▼.  LomsviLue  ft  N.  B.  Co. 
{Supreme  Court  tuf  Xouteiafio.    Jan.  0,  UBO.) 
Kemotjll  of  Caubks— Pbactiox. 
1.  Under  the  removal  of  causes  act,  the  right 
of  removal  Is  determined  on  the  face  oi  the  peti- 
tion as  matter  of  law. 

ii.  The  facta  aUegod  are  taken  aatme,  and  can- 
not be  contested  in  toe  state  court. 

8.  It  disputed,  their  truth  mar  he  put  at  issne 
in  the  Unitea  States  court  on  a  moUon  to  remand, 
i.  The  law  does  not  provide  for  verifloation  of 
the  application  by  affidavit. 

5.  Perhaps  an  affidavit  is  unnecessary,  hn^  If 
otherwise,  the  affidavit  of  the  attorney  for  a  for- 
eign corpontUon  is  sufficient. 
(SyUoinu  hv  th«  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans ;  Voorbius,  Judge. 

W.  E.  Murpby,  for  appellant.  Bajae, 
Deaegre  &  Bayne,  for  appellee. 

Fenner,  J.  In  May  last  this  case  was 
before  us  on  appeal  from  an  order  of  re- 
moval to  the  United  Statescircultcourt.  6 
South.  Rep.  850.  We  then  found  the  ap- 
plication for  removal  defective,  in  that  It 
did  not  affirmatively  contradict  theallf^a- 
tion  in  the  original  petition  of  plaintiff,  to 
the  effect  that  defendant  was  a  citizen  ol 
and  domiciled  in  the  state  of  Louisiana, 
and  we  therefore  reversed  the  order,  and 
remanded  the  cause,  reserving  to  defendant 
the  right  to  remedy  this  defect.  Defendant 
thereupon  filed  a  new  petition  for  remov- 
al, wherein  it  is  alleged,  not  only  that  it  is 
a  citizen  of  Kentucky,  but  that  it  is  not  a 
citizen  of  Louisiana,  and  has  no  domicile 
therein.  On  this  petition  the  Judg^e  a,  quo 
granted  a  new  order  of  removal,  from 
which  the  present  appeal  is  taken. 

The  fact  that,  under  the  laws  of  this  state, 
defendant  has  appointed  a  resident  agent 
upon  whom  process  may  be  served,  does 
not  affect  the  question  of  its  domicile  and 
citizenship.  Weconsidered  and  determined 
this  point  very  recently  In  the  case  ol  Pav- 
ing Co.  V.  City  of  New  Orleans,  8  South. 
Bep.  794,  (not  yet  officially  reported.) 

The  same  point,  as  applicable  to  the  ra> 


Digitized  by 


Google 


La.)        CITY  OF  NEW  ORLEANS  v.  CARONDELET  as  CANAL  NAV.  CO. 


moval  of  caases,  hae  been  repeatedly  adja- 
dicated  by  the  federal  supreme  court. 
Railroad  Co.  t.  Koontz,  104  U.  S.IO;  Oood- 
lett  V.  Railroad  Co.,  122  D.  S.891,7  Sup.  Ct. 
Rep.  1254. 

The  Tight  of  remoTal  is  determined  on 
the  face  of  the  application,  aa  matter  of 
law.  The  facta  alleged  must  be  accepted, 
pro  bac  vice,  as  true.  They  cannot  be 
contested  In  the  state  court.  It  they  are 
disputed,  the  United  States  court,  to  which 
the  cause  is  removed,  is  the  proper  forum 
to  settle  the  controversy,  where  the  truth 
of  the  fact  may  be  put  at  issue  on  a  motion 
to  remand.  Railway  Go.  v.  Dunn,  122  U. 
S.  517,  7  Sup.  Ct.  Rep.  1262. 

The  application  and  bond  complied  with 
all  requirements  of  the  law,  and  the  Judge 
a  quo  performed  his  simple  duty  In  grant- 
ins  the  order  of  removal. 

The  objection  that  the  petition  for  the 
removal  is  only  verified  by  the  affidavit  of 
counsel  has  no  force.  The  law  does  not 
provide  specially  for  any  verification  by 
affidavit;  and,  if  aflldavit  be  essential,  in 
absence  of  any  provision  to  the  contrary, 
the  authority  of  the  attorney  to  make  it 
would  be  presumed  and  held  sufficient. 

Judgment  affirmed. 

(42  Liu  Ann,  »)  ~~^~" 

City  or  New  Orleans  t.  Cabondrlbt 

&  Canal  Nav.  Co. 

(Supreme  Court  of  Lauiaia/na.    Jan.  S,  1890.) 

Cahal  (^om-AmBS— Dutt  to  Brnj>  Lbveib. 

1.  No  contract  and  no  law  imposeB  on  the  de- 
fendant company  tfae  particular  duty  of  building 
levees  along  the  oanks  of  Its  canal. 

2.  'Whether  or  not,  as  the  operator  and  ooa- 
todlan  of  a  canal,  it  is  bound  under  general  law  to 
restrain  its  waters  within  the  banks,  and  is  an- 
swerable for  damages  occasioned  by  their  escape, 
responsibility  for  snch  damageff  would  be  the  sole 
sanction  of  snch  an  obligation,  and  the  dty  would 
not  be  authorized  to  buud  an  expensive  system  of 
levees  along  its  banks,  and  claim  from  defendant 
the  cost  thereof. 

(SyUabus  by  the  Court) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Voobhiks,  Judge. 

FranciB  B.  Lee,  for  appellant.  H.  D.  Og- 
den  and  C2ar7es  Louqne,  for  appellee. 

Fennbb,  J.  The  city's  demand  rests  on 
the  following  allegations,  vie. :  (1)  That 
the  defendant  company,  by  virtue  of  its 
charter  and  the  franchise  contended  upon 
it  by  the  state,  has  assumed  the  obliga- 
tion of  maintaining  the  banks  of  the  canal 
Carondelet  in  such  condition  as  to  prevent 
the  waters  thereof  from  overflowing  and 
faijnrlng  adjacent  property:  (2)  that  the  de- 
fmdsnt  had  failed  to  perform  this  obliga- 
tion, and  that.  In  1886,  the  city,  in  order  to 
protect  Its  InhabitantB.had  expended  $18,- 
709.33  in  repairing  and  buildingrevetments 
and  levees  along  said  canal,  which  work 
was  necessary  to  prevent  overflow  of  its 
waters;  (8)  that  the  work  bo  done  was 
what  the  defendant  was  under  obligation 
to  do,  and  was  useful  and  necessary  to  de- 
fendant, and  saved  it  from  the  responsibil- 
ity which  it  wouM  have  Incurred  for  inju- 
ries which  the  overflow  would  have  occa- 
Fioned,  and  that,  therefore,  defendant  is 
bound  to  reimburse  said  expenditure. 

Jifi  exception  of  no  cause  of  action  was 


filed  In  the  lower  court,  and  was,  as  wr 
think,  properly  maintained.  The  plaintiff's 
pleadings  set  forth  the  various  legislative 
acts  and  other  proceedings  under  which 
the  defendant  derived  its  rights  and  obliga- 
tions. They  have  heretofore  been  consid- 
ered by  this  court,  and  a  succinct  history 
of  them  will  be  found  in  our  opinion  ren- 
dered in  Singer's  Case,  89  La.  Ann.  478,  2 
South.  Rep.  102.  Theyexhibitnocontract- 
ual  relation  between  thedefendant  and  the 
<?ity  of  New  Orleans.  They  contain  no 
stipulation  pour  autrut  In  favor  of  the  city. 
They  neither  express  not  suggest  any  ob- 
ligation on  the  part  of  defendant  to  build 
leveeti  along  the  banks  of  Its  canal  so  as  to 
prevent  overflows. 

The  canal  Carondelet  communicates  di- 
rectly, through  the  bayou  St.  John,  with 
Lake  Pontchartrain,  whose  waters.  In 
times  of  storm,  have,  from  time  Imme- 
morial, flooded  the  region  through  which 
this  canal  passed.  When  this  canal  was 
built  it  passed  through  an  unbroken 
swanip.  It  api>ears  on  the  face  of  the  act 
of  1805,  the  original  charter,  that  the  cor- 
poration was  authorized  only  "to  enter  in- 
to and  upon  all  and  singular  the  land  and 
lands  covered  with  water,  wherethey  shall 
deem  it  proper  to  carry  the  canals,  naviga- 
tion," etc.  Surely  such  grant  did  not 
contemplate  the  building  of  levees ;  and  no 
subsequent  alteration  has  imposed  such 
obligation.  It  thus  appears  that  defend- 
ant had  not  agreed  to  assume  this  obliga- 
tion, and  that  no  express  provision  of  law 
had  imposed  upon  it  the  particular  duty 
of  building  levees  along  its  canal.  We  can 
discover  no  source  of  any  obligation  for 
failing  to  do  so,  unless  It  arise  from  a 
breach  of  those  general  duties  imposed  on 
all  persons,  and  which  are  treated  of  in  our 
Code,  under  the  title,  "  Offenses  and  Qu&si 
Offenses. " 

Article  2317  provides  that  "we  are  re- 
sponsible, not  only  for  the  damage  occa- 
sioned by  oor  own  act,  but  for  that  which 
Is  caused  by  the  act  of  persons  for  whom 
we  are  answerable,  or  of  the  things  which 
we  have  in  oor  custody. "  If  it  were  ad- 
mitted that  the  owner  or- custodian  of  a 
canal  was  bound  to  keep  Its  waters  from 
escaping,  and  would  be  answerabletor dam- 
ages occasioned  by  such  escape,  would 
that  authorise  a  third  person,  not  threat- 
ened with  any  personal  damages,  to  build 
expensive  levees  along  the  canal, andclaim 
the  cost  thereof,  on  theground  that,  if  they 
had  not  been  built,  the  waters  would  have 
escaped,  and  would  have  damaged  others, 
which  damage  the  custodian  would  have 
been  bound  to  repair?  There  is  no  author- 
ity sustaining  such  a  right.  The  case 
quoted  of  Police  Jury  v.  McDonogh,  10 
La.  Ann.  895,  rested  especially  on  the 
ground  that  the  law  of  the  state  and  the 
police  regulations  of  the  parish  imposed 
upon  defendant  the  particular  duty  of 
building  the  levee;  audit  was  therefore  held 
that,  as  the  police  Jury  had  built  the  levee 
which  defendant  was  bound  to  build,  it 
was  entitled  to  recover  the  value  of  the 
work.  The  difference  between  the  cases  is 
too  obvious  to  require  further  comment. 

We  must  not  be  understood  as  holding 
that,  under  the  particular  features  of  this 
case,  the  defendant  would  be  bound  for 
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damages  resulting  from  oyerflows  of  Its 
eanal  resulting  from  the  flooding  by  the 
lake;  but,  If  It  were,  the  city's  case  would 
be  unmaintainable.     Judgment  affirmed. 

B«hearing  ref naed. 
(42  La.  Ann.  85) 

State  y.  Ck)OK. 

(Supreme  Court  cf  Louisiana.    Jan.  8, 1890.) 

Wounding — ^Indictmbnt — Joindxb  of  Codnts. 

1.  Under  an  indictment  charging  the  offense  of 

inflicting  a  wound  less  than  mayhem,  under  Act 

17  of  18^,  amending  Rev.  Si.  i  794,  it  was  the  duty 

of  the  tiial  judge  to  give  the  jury  Instruction  as  to 

the  tme  meaning  and  signlflcanoe  of  the  word 

"maliciously"  as  It  occurs  in  that  statute,  and  in 

thia  respect  nothing  more  was  required. 

3.  When  two  or  more  crimes  result  from  a 
single  act,  but  one  indictment  will  lie,  but  the  dif- 
ferent offenses  may  be  separately  charged  in  dis- 
tinct and  different  counts,  in  the  same  indictment. 
{SyUainu  In/  the  Court,) 

Appeal  from  district  court,  parish  of  As- 
■umptlon;  Walter  Ouion,  Judge. 

W.  E.  Howell,  for  appellant.  Walter H. 
Rogers,  Atty.  Gen.,  for  the  State. 

-  Watkins,  J.  This  appeal  presents  for 
consideration  three  questions :  (1)  The  re- 
fusal of  the  trial  Judge  to  give  to  the  jury  a 
requested  special  charge;  (2)  his  declina- 
tion to  grant  a  new  trial ;  (S)  annulling  a 
motion  in  arrest  of  judgment. 

The  indictment  charges  In  onecountthat 
the  accused  willfully,  feloniously,  and  of 
his  malice  aforethought  did  shoot  and 
wound  one  Allen  Warren  with  a  danger- 
ous weapon,  with  intent  to  kill  and  mur- 
der him ;  and  in  another  count  it  charges 
that  the  accused,  In  and  upon  the  said  Al- 
len Warren,  feloniously,  willfully,  and  ma- 
liciously did  Inflict  a  wound  less  than  may- 
hem, with  a  dangerous  weapon.  Upon 
the  trial,  the  Jury  pronounced  a  verdict  of 
guilty,  and  in  general  terms  the  Judge  sen- 
tenced the  accused  to  imprisonment  athard 
labor  In  the  penitentiary  for  four  years, 
and  from  that  sentence  and  decree  he  ap- 
peals. ^ 

1.  Counsel  requested  the  court  to  charge 
the  Jury  as  follows,  viz. :  "  That,  in  order 
to  find  the  accused  guilty  under  the  second 
count  of  the  Indlctmeitt,  malice  must  have 
been  proved  beyond  a  reasonable  doubt'; 
and  the  word  "malice,"  as  used  in  section 
794  of  the  Revised  Statutes  as  amended  by 
Act  No.  17  of  the  general  assembly  of  1888, 
must  be  understood  and  interpreted  by  the 
same  definition  as  is  set  forth  by  the  law- 
writers  of  approved  authority  under  the 
head  of  'murder;'  and  unless  suchmaliceis 
proven  as  would  have  made  the  offense 
murder,  had  death  ensued,  the  accused  can- 
not be  convicted. " 

This  charge  the  judge  declined  to  give,  In 
terms,  but  in  lieu  thereof  he  gave  the  jury 
the  following  instructions,  viz. :  "That  the 
accused  could  not  be  convicted  under  the 
second  count  of  the  indictmeut  unless  [the 
Jury]  should  find,  beyond  all  reasonable 
doubt,  that  Allen  Warren  had  been  shot 
and  wounded  by  the  accused,  and  that  the 
accused  had  acted  willfully  and  malicious- 
ly In  so  doing;  that  by  the  word  'mali- 
ciously' was  meant  with  evil  intent  and 
design,  and  with  the  intent  to  Injure,  and 


not  accidentally  or  lawfully;  that  it  was 
not  necessary  that  [the  jury]  should  find. 
In  order  to  convict,  that  had  death  ensued 
the  accused  would  only  have  been  guilty  ol 
murder. " 

Act  17  of  1888  amends  section  794  of  thf 
Revised  Statutes  by  making  It  read  thus: 
"  Whoever  shall  willfully  and  maliciously, 
with 'a  dangerous  weapon,  •  •  •  inflict 
a  wound  less  than  mayhem,"  etc.  The 
amendment  consists  in  the  addition  of  the 
words  "willfully  and  maliciously "  to  the 
original  statute.  The  indictment,  in  the 
second  count,  distinctly  charges  a  wound- 
ing less  than  mayhem.  In  the  words  of  th3 
amendment.  It  is  therefore  quite  apparent 
that  the  charge  given  to  the  Jury  was  per- 
tinent and  appropriate. 

The  question  In  regard  to  which  the  Judge 
was  required  by  the  law  to  give  the  jury 
instruction  was  the  meaning  and  true  sig- 
nificance of  the  word  "maliciously,"  as  it 
occurs  in  the  act  under  which  the  indict- 
ment was  found,  and  to  this  question  his 
charge  was  responsive.  It  was  his  duty  to 
do  that,  and  It  was  not  his  duty  to  do 
more.  We  think  he  properly  refused  to 
charge  that  unless  such  malice  is  proven  as 
would  have  made  the  offense  murder,  in 
case  death  had  ensued,  the  accused  cannot 
be  convicted ;  because  that  would,  in  all 
probability,  have  been  a  misleading  in- 
struction, as  there  was  no  question  of  an 
attempt  to  murder  raised  by  this  count  of 
the  Indictment  or  the  law.  For  it  has  been 
frequently  held  that  a  judg:e  should  refuse 
to  charge  an  abstract  proposition  of  law 
which  has  no  bearing  on  the  case  upon 
trial,  whether  that  proposition  be  correct 
or  Incorrect.  State  v.  Klculfl,  85  La.  Ann. 
770;  State  v.  Garic,  Id.  970;  State  v.  Ham- 
ilton, Id.  1043;  State  v.  Ford,  37  La.  Ann. 
443;  State  v.  Labuzan,  Id.  489;  State  t. 
Daly.  Id.  670;  State  v.  Durr,  39  La.  Ann. 
751,2South.  Rep.  546. 

2.  The  second  bill  of  exceptions  apper- 
tains to  the  judge's  refusing  to  grant  the 
accuseda  new  trial,  which  was  based  solely 
on  the  ground  that  the  verdict  of  the  jury 
was  contrary  to  law  and  evidence.  It  is 
elementary  that  we  have  no  jurisdiction  to 
review  the  facts  on  which  the  verdict  de- 
pends. State  V.  Nelson,  32  La.  Ann.  845; 
State  V.  Seily,  41  La.  Ann.  143,  6  South. 
Rep.  571.  If  the  verdict  is  contrary  to  la  w, 
the  errors  complained  of  should  be  set  out 
fully  and  distinctly  in  the  motion,  so  that 
the  lower  judge  may  be  advised  of  what 
they  are  alleged  to  be,  and  in  order  that 
we  may  judge  of  the  correctness  and  pro- 
priety of  bis  ruling  thereon.  Hence  we  have 
often  held  that  we  could  not  examine  and 
pass  upon  the  ruling  of  a  Judge  in  refusing 
to  grant  a  new  trial,  when  the  only  ground 
assigned  was  that  the  verdict  of  the  Jury 
is  "contrary  to  law  and  evidence. " 

8.  The  third  bill  of  exceptions  is  grounded 
upon  the  refusal  of  the  judge  to  sustain  a 
motion  in  arrest  of  judgment.  The  motion 
is  somewhat  involved  in  Its  verbiage,  and 
somewhat  difficult  of  aaalysls,  but  the  pur- 
port is  this :  That  tlie  indictment  in  one 
count  charges  the  accused  with  shooting 
with  Intent  to  murder,  and  in  a  second 
count  it  charges  him  with  inflicting  a 
wound  less  than  mayhem;  that  these  two 
offenses  are  charged  to  have  been  commit 
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ted  upon  one  and  the  same  person,  and 
upon  the  same  day;  and  that  said  charses 
are  the  result  or  conseqaence  of  one  act. 

He  complains  that  the  Indictment  charges 
tyro  separate  and  distinct  offenses,  under 
two  separate  and  distinct  statutes,  (sec- 
tions 791, 794,  Rev.  St. ,)  and  for  the  breach  of 
each  of  which  there  is  a  separate  and  dis- 
tinct penalty  attached ;  and  no  Judgment 
can  be  rendered  thereunder,  because,  if  any 
Clime  was  committed  at  all,  it  resulted 
from  a  single  act,  and  was  the  breach  of 
one  single  statute,  and  could  not  and  does 
not  constitnte  a  breach  of  two  separate 
statutes.  It  is  further  to  the  effect  that, 
if  said  verdict  be  carried  into  effect,  he 
would  virtually  have  been  twice  tried  and 
punished  for  the  commission  of  the  same 
act,  and  his  liberty  would  have  been  twice 
put  In  Jeopardy,  contrary  to  the  provision 
of  article  5-  of  the  constitution. 

The  sense  of  the  motionis  that  the  record 
discloses  an  error  in  this,  vis. :  That  the 
indictment,  in  two  counts,  charges  two 
separate  and  distinct  offenses,  as  flowing 
from  a  single  act,  and  that,  as  the  accused 
cannot  be  twice  tried  for  the  same  offense, 
it  is  obnoxious  to  the  quoted  constitatlonal 
provision. 

In  support  of  this  proposition  we  are  cited 
to  the  case  of  State  v.  Augustine,  29  La. 
Ann. 119.  In  that  case  the  court  said:  "The 
question  presented  by  this  appeal  is  wheth- 
er, when  a  party  steals  a  wagon,  and  horse 
harnessed  in  it,  and  is  indicted,  tried,  con- 
victed, and  sentenced  for  the  larceny  of  the 
wagon  alone,  he  can  be  afterwards  prose- 
cuted for  the  theft  of  the  horse.  The  horse 
and  wagon  being  harnessed  together  the 
taking  of  them  was  a  single  act,  and  con- 
stituted but  one  fact.  We  thinlt  that  nn- 
der  these  clrcamstances  there  was  but  one 
theft.  To  hold  otherwise  would  be  to  per- 
mit an  unlimited  number  of  indictments  to 
be  predicated  upon  one  single  fact, — one 
taking."  After  detailing  the  particulars, 
the  conrt  expresses  the  opinion  "that, 
where  two  or  moracrimes result  fromasin- 

fleact  or  fact,  but  one  indictment  will  lie." 
'he  court  cited  in  support  of  its  theory 
section  1056  of  the  Revised  Statutes,  the 
sense  of  which  is  stated  to  be  "that  no  per- 
son tried  and  acquitted  of  an  offense  can  be 
tried  for  another  different  offense  arising 
from  the  same  state  of  facts.  We  have 
quoted  at  length  from  that  opinion  for  the 

gurpose  of  showing  that  its  full  force  may 
e  conceded,  auA  the  validity  of  the  indict- 
ment under  consideration  maintained.  The 
effect  of  that  opinion  is  that,  when  two  or 
more  crimes  result  from  a  single  act,  but 
one  indictment  wlU  lie,  or,  as  the  defend- 
ant's counsel  puts  it,  the  accused  cannot 
be  twice  tried,  or  his  liberty  be  twice  put 
in  jeopardy ;  but  it  does  not  result  there- 
from that  the  two  or  more  crimes  which 
result  from  the  same  act  cannot  be  cumu- 
latively charged  in  one  indictment,  in  sev- 
eral counts. 

This  question  was  definitely  settled  in 
State  V.  Oreen,  37  La.  Ann.  882,  in  which 
an  indictment,  containing  two  counts, 
charged  the  accused  with  two  distinct  of- 
fenses as  arising  out  of  one  act,  and  which 
was  founded  upon  the  identical  sections  of 
the  Revised  Statutes  under  which  the  dls- 
,  trict  attorney  framed  the  bill  tn  the  instant 
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case.  In  that  case  we  said :  "  It  is  too  cleai 
for  argument  that  both  offenses  could  grow 
out  of  the  same  act,  Hence  it  follows  that 
they  are  kindred  offenses,  and  belong  to 
the  same  generic  class,  and  jurisprudence 
has  crystallized  the  rule  that  such  offenses 
may  be  charged  in  the  same  indictment, 
provided  they  be  incorporated  in  separate 
counts. "  Cited  in  support  of  that  opinion 
are  State  v.  Malloy,  30  La.  Ann.  61 ;  State 
V.  Depase,  81  La.  Ann.  487 ;  State  v.  Jolnis, 
82  La.  Ann.  812;  State  v.  Gilkie,  35  La. 
Ann.  63. 

In  one  of  those  cases  (State  v.  Johns) 
the  accused  was  charged  with  two  distinct 
offenses,  as  arising  out  of  one  single  act, 
under  sections  791,794,  Rev.  St.,  and  the  in- 
dictment was  held  to  be  vicious  because  it 
contained  but  one  count.  But  the  counsel 
for  the  defendant  insists  that  because  there 
was  but  one  verdict,  and  the  Judge  im- 
posed but  one  sentence,  the  indictment 
must  be  construed  accordingly;  but  the 
validity  of  the  indictment  must  be  deter- 
mined, as  a  matter  of  fact,  from  an  exami- 
nation of  its  provisions  only.  It  is  within 
the  discretion  of  the  Judge  to  sentence  the 
accused  under  each  of  the  two  charges, 
as  he  was  authorized  to  havedoneunder  a 
general  verdict  of  guilty.  Such  was  the 
course  pursued  by  the  district  Judge  in  State 
V.  Robinson,  40  La.  Ann.  730,  5  South. 
Rep.  20,  and  we  approved  his  action. 

We  have  taken  the  pains  to  examine  this 
question  with  special  care,  for  the  purpose 
of  showing  that  our  jurisprudence  thereon 
Is  plain  and  free  of  doubt,  and  that  the  in- 
dictment ia  valid,  and  consistent  therewith. 

Judgment  affirmed. 

— ^  (42  La.  Ann.  W 

State  ex  rel.  Femble,  President  Police 

Jury,  V.  BccKNER,  Judge. 
(Supreme  Court  ctf  Louisiana.  Jan.  20, 1890.) 

Bulb  asainst  Dblinquent  Tax  CoLiiSOTOiis  — 
Statutbb — Rbpbal. 
1.  As  a  rule,  a  statnte  without  negative  words 
will  not  repeal  the  particular  provisions  of  a  for- 
mer one,  unless  the  two  are  irreconcilably  incon- 
sistent. 

3.  When  the  mind  of  the  legislator  has  been 
turned  to  the  details  of  a  subject,  and  he  has  acted 
upon  it,  a  subsequent  statute,  treating  the  subject 
in  a  different  manner,  and  not  expressly  contra- 
dicting the  original  act,  will  not  be  considered  as  in- 
tended to  affect  the  more  particular  or  positive  pro- 
visions, unless  it  is  absolutely  necessary  to  give 
the  latter  such  a  construction,  in  order  that  its 
words  may  have  any  meaning  at  all. 

3.  The  act  of  1873,  No.  102,  which  provides  that 
a  rule  by  the  district  attorney  against  a  defaulting 
tax  collector  shall  be  tried  at  chambers  when  it 
cannot  be  tried  in  term-time,  has  not  been  re- 
pealed or  amended  in  that  respect. 

4.  Acts  96  of  1882,  and  85  of  1888,  have  merely 
Sbortoned  the  time  of  notice  from  10  days,  provid- 
ed in  the  act  of  1878,  to  8  days. 

5.  The  purpose  of  the  law  is  to  accelerate  the 
trial,  at  all  times,  of  proceedipgs  against  delin- 
quent collecting  revenae  officers,  for  the  greater 
protection  of  the  fisc  of  the  state. 

6.  It  is  the  ministerial  duty  of  the  distriot 
judge  to  try  such  rules  at  chambers  when  they 
canndt  be  heard  and  determined  in  term-time. 

(Sylldbus  by  the  Court.) 

Mandamus. 

W.  R.  Rutland,  for  relator. 

Bermudez,  C.  J.  This  is  an  application 
for  a  ma.ada.muB  to  compel  the  defendant 
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Judge  to  tiy  at  chambers  a  mle  taken  by 
the  district  attorney  against  a  defaulting 
tax  collector.  The  district  judge  returns 
that,  although  the  law  provides  for  a  sum- 
mary proceeding,  it  does  not  state  that 
snch  proceeding  shall  be  tried  out  of  term- 
time  at  chambers,  and  that  therulecannot 
be  heard  and  determined  unless  in  regular 
term-time. 

Act  102,  of  1873,  p.  181,  is  to  the  effect  that 
the  judges  of  the  several  district  courts  in 
this  state,  outside  of  the  parish  of  Orleans, 
shall  have  authority  to  try  at  chambers  rule 
upon  any  delinquent  or  defaulting  tax  col- 
lector and  sureties,  as  provided  by  law, 
and  that  It  shall  be  their  duty,  on  the  ap- 
plication of  the  district  attorney,  within 
10  days,  to  proceed,  in  a  summary  man- 
ner, to  try  and  determine  the  same.  Sec- 
tions 1,  2.  In  1882,  by  Act  No.  96,  §  76,  the 
legislature,  considering  that  the  delay  of 
10  days  was  too  long,  shortened  it  to  8; 
and  in  1888,  by  Act  No.  85,  S  T8.  provided 
likewise. 

Laws  are  repealed  or  amended  either  ex- 
pressly or  impliedly.  As  a  rule,  a  general 
statute,  without  negative  words,  will  not 
repeal  the  particular  pro  visions  of  a  former 
one,  Tinleea  the  two  acts  are  irreconcilably 
inconslBtent.  The  reason  and  philosophy 
of  the  rale  is  that  when  the  mind  of  the 
Ic^rlslator  has  been  turned  to  the  details  of 
a  subject,  and  be  has  acted  upon  It,  a  sub- 
sequent statute.  In  general  terms,  or  treat- 
ing the  subject  in  a  different  manner,  and 
not  expressly  contradicting  the  or^nal 
act,  shall  not  be  considered  as  intended  to 
affect  the  more  particular  or  positive  pre- 
vious provisions,  unless  it  is  absolutely 
necessary  to  give  the  latter  such  a  con- 
struction in  orderthat  its  words  may  have 
any  meaning  at  all.  Sedg.  St.  &  Const. 
Law,  (Ed.  1874.)  p.  98;  State  v.  Kitty,  12 
La.  Ann.  805;  St.  Martin  v.  New  Orleans, 
14  La.  Ann.  118. 

There  is  nothing  In  the  acts  uf  1882  and 
188«  from  which  it  can  be,  to  any  extent,  de- 
duced that  when  the  legislature  enacted 
them  it  Intended  to  do  away  with  that 
portion  of  the  act  of  1873  which  required 
the  trial  of  rules  against  tax  collectors  at 
chamberswhenitcould  not  take  place  dur- 
ing term-time.  Those  acts  were  not  de- 
signed to  repeal,  (/no /7a tn,  all  previous  leg- 
islation, but  to  affect  only  anterior  Incon- 
sistent laws,  and  left  unimpaired  laws  on 
the  same  subject-matter.  Far  from  com- 
plying with  the  act  of  1878,  they  are  in  per- 
fect harmony  with  It,  and  must  therefore 
co-exist,  and  be  construed  together.  Sec- 
tion 64  of  the  act  of  1888,to  which  the  dis- 
trict judge  alludes,  does  not  sustain  bis 
course.  It  gives  to  a  tax  collector  the 
right  to  proceed  summarily,  by  rule 
against  a  person  assessed,  as  well  during 
vacation  as  In  term-time.  It  is  not  legis- 
lation relative  to  proceedings  against  de- 
linquent tax  collectors;  and,  if  it  were,  it 
would  warrant,  expressly,  such  proceed- 
ings at  chambers.  It  regulates  only,  pro- 
ceedings against  a  person  assessed.  In- 
deed, if  the  legislature  wills  that  such  par- 
ty shall  be  proceeded  against  summarily, 
even  during  vacation,  how  much  more  rea- 
son is  there  that  a  delinquent  tax  collector 
should  be  brought  to  account  as  summari- 
ly and  promptly  as  practicable,  in  order 


to  protect  and  save  aa  much  as  possible 
the  public  revenue  and  the  state  treasury. 

The  defendant  judge  relies  also  on  the 
ruling  in  the  case  of  Police  Jury  v.  Man- 
ning, 16  La.  Ann.  182;  but  It  does  not  bear 
out  his  position.  The  law  left  a  district 
Judge  a  discretion  to  try  cases  of  expropria- 
tion either  in  term  or  during  vacation,  al- 
though they  were  to  be  heard  and  deter- 
mined summarily,  while  under  the  act  of 
1878  It  is  made  his  duty  to  try  rules  against 
defaulting  tax  collectors  during  vacation, 
when  the  same  cannot  be  tried  during 
term-time.  The  previous  court  well  said 
that  the  purpose  of  the  law  In  permitting 
the  trial  of  such  rules  either  in  terms  or  be- 
tween terms,  in  court  or  in  chambers,  was 
celerity,  (Police  Jury  v.  Brookshier,  81  La. 
Ann.  739 ;)  and  the  present  court.  In  a  kin- 
dred case,  has  said  that  the  law  regulating 
the  relations  between  the  state  and  the 
gathering  of  her  revenues  is  of  extreme 
gravity,  and  must  be  strictly  enforced, 
(State  V.  Guilbeau,  87  La.  Ann.  718.) 

The  law  leaves  no  discretion  to  a  district 
]udg(»  as  to  the  time  when  such  rules  must 
be  tried .  If  the  court  is  not  in  session,  the 
district  attorney  has  a  right  to  demand, 
and  it  Is  the  ministerial  duty  of  the  Judge 
to  order,  that  the  rule  be  tried  at  cham- 
bers, after  three  days'  notice. 

It  is  therefore  ordered  that  the  mandai' 
mOA  herein  asked  be  made  peremptory. 


(42  La.  Ann.  tS) 

Cline  V.  Ceescbnt  City  B.  Co. 
(Supreme  Court  of  Louisiana.    Jan.  20, 1890.) 
Costs  or  Appb^u. — PBi^mNO  BBixys. 
Outlays  for  printing  the  brief  required  by 
the  mles  of  the  supreme  oonrt  are  not  oharges 
susceptible  of  being  taxed  as  costs  of  appeal,  whudi 
the  party  cast  is  condemned  to  pay. 
(Syllabtu  by  the  Court.) 

Rule  for  taxation  of  costs.  For  opinion 
on  the  merits,  see  6  South.  Rep.  851. 

B.  R.  Forman,  for  appellant.  J.M.Bon- 
ner,  for  appellee. 

Bbrmtjdrz,  C.  J.  The  plaintiff,  having 
recovered  a  judgment  taxing  the  costs  of 
appeal  against  the  defendant  company, 
claims  that  she  is  entitled  to  receive,  as 
part  thereof,  the  amount  expended  by  her 
for  the  printing  of  the  brief  required  by  the 
rules  of  this  court,  and  which  was  used  In 
this  cajBo. 

The  costs  which  a  party  maybe  judicial- 
ly condemned  to  pay  are  made  up,  with 
the  charges  which  accrua  in  the  course  of 
the  proceedings,  in  favor  of  the  clerk  and 
the  sheriff;  and,  if  any,  the  disbursements 
of  the  successful  party  to  the  suit,  neces- 
sarily incurred  for  the  prosecution  or  defense 
of  the  same,  and  which  are  allowed,  by 
some  poBltive  provision  of  law,  to  be 
taxed  on  the  docket  of  the  court.  Prima- 
rily, the  costs  are  always  due  by  the  plain- 
tin  to  the  oflScers  of  the  court,  who  must 
make  all  required  advances,  subject,  how- 
ever, to  a  right  of  reimbursement  by  the 
defendant,  when  mulcted  In  same.  Hence 
it  is  that,  in  his  Law  Dictionary,  Abbott 
defines  "  costs "  to  be  a  pecuniary  allow- 
ance, made  by  positive  law,  to  the  success- 
ful party  to  a  suit,  or  distinct  proceeding 
within  a  suit,  in  consideration  of,  and  to- 


Digitized  by 


Google 


!•.) 


STATE  V.  SCHUCHARDT. 


67 


rolmbnnie,  his  probable  espenees.  It  is 
therefore  an  allowance  by  positive  law; 
that  1b,  by  a  tariff,  or  some  statutory  pro- 
Tision,  or  authorized  rnle  of  court,  specify- 
ing the  nature  and  amount  thereof.  Arti- 
cle 552,  Code  Prac,  which  refers  to  costs 
before  courts  of  original  jurisdiction,  how- 
ever, says  that  the  costs  to  be  paid  by  the 
part^  cast  include  not  only  the  taxed 
coste,  bat  also  the  expense  Incurred  In  tak- 
ing testimony  by  commiseion,  and  thecom- 
pensation  allowed  for  thdr  services  to 
such  experts,  auditors,  or  Judicial  arbitra- 
tors as  may  have  been  appointed  in  the 
suit,  and  also  the  costs  of  copies  of  nota- 
rial acts,  of  Judgment,  and  other  copies  of 
the  record  of  public  officers  necessary  In 
the  cause.  Sometimes  fees  allowed  to  cu- 
rators sul  boe  are  taxed  as  costs  in  the  case. 
The  Code  of  Practice  is  silent  as  to  what 
shall  be  the  costs  in  the  supreme  court; 
bnt  section  766,  Rev.  St.,  specifies  what 
charges  the  clerk  of  that  court  is  author- 
ised to  make  in  cases  before  it.  Under  the 
beading  of  "Proceedings  before  the  Su- 
preme Court"  there  Is  to  t>»  found  article 
908,  Code  Prac,  under  which  -'-he  defendant 
here  was  condemned  to  paj  the  costs  of 
appeal;  but  it  does  not  state  that  among 
these  shall  be  Included  those  of  brief  print- 
ing. It  has  been  held  several  times  that 
the  costs  which  are  taxable  In  a  Judicial 
proceeding  do  not  embrace  attorney's  fees; 
no  doubt,  because  the  services  of  each  at- 
torney are  to  becompensated  by  the  party 
by  whom  he  has  t>een  employed.  It  Is  true 
that  article  145,  Code  Prac.,  authorizes 
courts  to  enact,  respectively,  rules  estab- 
lishing the  mode  of  proceeding  before  them 
In  all  cases  not  provided  for  by  the  Code, 
provided  the  same  be  not  contrary  to  the 
rules  there  prescribed ;  bnt  this  provision 
does  not  confer  the  power  of  determining 
what  shall  constitute  costs  in  a  case,  and 
of  having  the  same  taxed  to  the  party  cast, 
over  and  above  those  which  the  law  may 
have  specially  provided  for.  The  rules  of 
this  court  require,  under  the  authority  of 
that  article,  as  a  mode  of  proceeding,  a 
printed  brief.  In  the  Interest  of  the  parties 
litigant,  to  assist  It  In  the  examination  and 
determination  of  controversies;  but  they 
do  not  authorize  the  taxing  of  the  cost  of 
the  printing  of  the  same  among  the  costs 
of  the  suit.  This  has  never  been  done. 
There  Is,  indeed,  no  more  reason  to  have 
the  party  cast  pay  the  costs  of  putting 
in  print  the  argument  of  opposite  counsel 
than  there  would  be  to  have  him  to  pay  for 
the  oral  argument.  In  the  absence  of  any 
positive  law,  or  of  any  authorized  rule  or 
line  of  precedents,  supporting  the  preten- 
sion of  the  plaintiff,  this  court  cannot  rec- 
ognise it,  without  usurping  the  powers 
T^ted  in  another  branch  of  the  govern- 
ment. 

It  is  therefore  ordered  that  the  rule  here- 
in be  dismissed,  with  costs. 


(tt  iM.  Ann.  «) 

State  v. 


SCHTJCHAKDT. 


(Supreme  Court  of  Lonisiana.    Jan.  20, 1890.) 
HmnoiFAi.  CkJBFORATioirs  —  Rboulatiok  or  Com- 

STHCCnOS  OF  BUILDINOS. 

1.  The  power  of  a  municipal  corporation  to 
control  the  owners  of  properly  In  the  mode  or  man- 
ner of  constructing  their  buildings,  within  certain 


designated  limlta,  Is  not  one  of  the  incidental  or 
implied  powers  which  such  corporations  may  ex- 
ercise in  the  absence  of  express  legislative  author- 
ity, 

2.  The  exercise  of  such  power  must  be  author- 
ized by  the  legislature,  either  by  special  legislation 
or  by  means  of  a  charter,  which,  in  such  matters, 
is  the  measure  of  the  authority  to  be  exercised. 

8.  A  legislative  mandate  authorizing  a  munici- 
pal corporation  to  prevent  the  reconstruction  in 
wood  of  old  buildings,  within  certain  limits,  does 
not  include  the  mandate  to  prevent  the  repairing 
with  shingles  the  roofs  of  buildings  originally  cov- 
ered with  similar  materials. 

4.  Hence  a  prosecution  under  such  an  oidl- 
nanoe  cannot  be  maintained. 
(SyUaJnu  by  the  Court.) 

Appeal  from  recorder's  court,  parish  of 
Orleans;  Got  Dreux,  Judge. 

T. MoC.  HjrmHB,tor  plaintiff.  SHmboIa  A 
Dueroa,  for  defendant. 

PocHB,  J.  Defendant  appeals  from  a  sen- 
tence to  a  fine  by  a  recorder'scourt  for  the 
violation  of  a  city  ordinance,  which  was 
enacted  In  1888,  for  the  purpose  of  estab* 
llsblng  fire  limits  for  the  city  of  New  Or- 
leans. The  section  of  the  ordinance  in- 
volved In  the  case  reads  as  follows:  "That 
it  shall  not  be  lawful,  and  all  persons  are 
forbidden,  to  Increase  or  add  to  the  dimen- 
tlons  of  anybullding  already  erected,  under 
the  pretense  of  repairing,  or  cause  the 
same  to  be  done,  within  the  limits  de- 
scribed In  sections  12  and  4  of  this  ordi- 
nance, or  to  repair  the  roof  of  any  such 
building,  or  cause  the  same  to  be  done,  ex- 
cept by  using  In  such  repairs  nou-combus- 
tlble  materials."  The  chat-ge  against  the 
defendant  was  that  In  July,  18S9,  he  caused 
the  roof  of  a  house  which  he  owned,  with- 
in the  fire  limits,  to  be  repaired  with  shin- 
gles. The  facts  alleged  in  the  charge  were 
substantiated  by  the  evidence,  which 
showed,  at  the  same  time,  that  from  the 
date  of  Its  original  construction  the  house, 
which  was  a  frame  building,  bad  always 
been  roofed  with  shingles. 

The  point  made  In  defense  Is  thatthe sec- 
tion of  the  ordinance  herein  sought  to  be  en- 
forced is  ultra  vires  for  want  of  l^slative 
sanction,  orauthority  In  the  city  council  to 
enactthe  same.  Thesource  of authorityin- 
voked  by  the  city  attorney  is  the  eighth 
paragraph  of  the  eighth  section  of  the  city 
charter,  known  as  "Act  No.  20  of  1882," 
which  provides :  "  The  council  shall  also 
have  power  •  •  •  to  determine  within 
what  Umltswooden  buildings  shall  not  be 
erected,  and  to  prevent  the  reconstruction 
In  wood  of  old  buildings  within  such  lim- 
its." It  Is  very  clear,  and  it  Is  conceded 
on  both  sides,  that  the  object  of  this  legis- 
lation is  to  do  away,  as  much  as  possible, 
with  wooden  buildings  In  that  portion  of 
thecity  described  and  known  as  "  Fire  Lim- 
its," with  the  view  of  dimiuisl.ing  the  dan- 
ger and  the  occurrence  of  large  and  de- 
structive confiagrations.  One  portion  of 
the  paragraph  Is  intended  to  prohibit  the 
construction  in  the  future  of  wooden 
buildings  within  certain  prescribed  limits; 
and  the  law-maker,  having  no  intention 
to  delegate  the  power  of  removing  or  de- 
molishing wooden  buildings  in  existence 
previous  to  the  adoption  of  such  an  ordi- 
nance, contemplated,  by  the  means  of  the 
latter  portion  of  the  paragraph,  to  em- 
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power  the  city  councfl  to  forbid  the  recon- 
struction of  wooden  buildings  within  the 
limits  to  be  designated  by  the  council. 

But  the  question  presented  for  discus- 
sion is  whether  the  power  conferred  by 
the  latter  part  of  the  paragraph  Includes 
the  authority  to  forbid  necessary  repairs 
to  such  buildings  with  the  same  kind  of 
materials  used  In  the  original  construc- 
tion. If  "repairs"  and  "reconstruction" 
were  synonymous  terms,  the  power  would 
undoubtedly  be  Included ;  but  a  very  wide 
difference  exists  between  the  meaning  of 
the  two  terms,  and,  besides,  the  ordinance 
does  not  only  forbid  the  repairs  of  the  build- 
ing, but  eyen  of  a  portion  of  the  same.  In 
the  legislative  enactment  no  reference  Is 
made  to  repairs,  and  the  power  therein 
conferred  Is  in  terms  restricted  to  the  pro- 
hibition of  the  reconstruction  of  a  former 
wooden  building  with  the  same  similar 
materials.  The  r^onstruction  of  a  build- 
ing presupposes  a  previous  destruction  or 
demolition  of  such  building ;  and  in  snch  a 
case  the  operation  could  In  no  sense  be 
deemed  or  said  to  be  a  repairing  of  such 
building,  for  the  repairing  of  a  building 
must,  In  the  very  nature  of  things,  pre- 
suppose the  contemporaneous  existence  of 
the  building.  Hence  It  follows  that  the 
sole  object  contemplated  by  the  law-maker 
was  to  authorize  the  city  council  to  pro- 
hibit the  reconstruction  in  wood,  within 
the  limits  to  be  by  It  prescribed,  of  build- 
ings originally  built  of  wood,  and  existing 
as  such  at  the  date  of  the  ordinance,  but 
which  might  subsequently  be  destroyed  by 
Are  or  otherwi^,  or  which  might  be  there- 
after demolished  by  the  owners.  But,  act- 
ing under  that  legislative  mandate,  which 
avowedly  was  Its  only  authority  In  the 
premises,  the  council  went  a  great  step 
farther,  and  it  proposed  to  forbid  the  re- 
pairing of  the  roofs  of  such  buildings,  ex- 
cept by  using  in  such  repairs  non-com- 
bustible materials.  Hence  came  the  pres- 
ent prosecution  of  this  defendant  for  hav- 
ing replaced,  on  the  roof  of  his  building, 
old  shingles  by  new  ones.  Evidently,  the 
danger  from  fire  was  not  Increased  by 
that  operation ;  and  therefore  Itcannot  be 
argued  that  he  acted  In  violation  of  either 
the  spirit  or  the  letter  of  the  statute,  from 
wlilcb  the  city  could  derive  Its  sole  power 
In  the  premises.  It  is  therefore  clear  that 
the  prohibition  contained  In  the  city  or- 
dinance was  not  contemplated  by  the  law- 
maker, as  It  is  greater  than,  and  materi- 
ally different  from,  the  only  power  or  au- 
thority which  he  intended  to  delegate  or 
confer. 

Now,  the  power  in  a  municipal  corpora- 
tion to  control  the  owners  of  property 
within  Its  limits  in  using  or  building  their 
property,  in  the  manner  dlBerent  from 
their  inclination,  desire,  or  convenience, 
cannot  be  ranked  among  the  implied  and 
incidental  powers  which  such  corporations 
may  exercise  in  the  absence  of  express  leg- 
islative mandate.  It  Is  a  useful  power, 
presumably  necessary,  to  provide  lor  the 
greatest  good  of  the  greatest  number;  but 
it  Is  at  the  same  time  a  power  in  deroga- 
tion of  common  right,  and,  unless  it  be  ex- 
pressly conferred.  It  will  never  be  presumed 
to  exist.  Succession  of  Irwin,  .33  La.  Ann. 
68,  and  authorities  therein  cited.   "  Except 


as  to  Incidental  power,  and  which  need 
not  be,  though  they  usually  are,  mentioned 
in  the  charter,  the  charter  itself,  or  the 
general  law  under  which  they  exist.  Is  the 
measure  of  the  authority  to  be  exerc-ised. 
And  the  general  disposition  of  the  courts 
in  this  country  has  been  to  confine  rouni- 
clpali ties  within  thelimitsthat  astrict  con- 
struction of  the  grants  of  powers  in  their 
charters  will  assign  to  them ,  thus  applying 
substantially  the  same  rule  that  is  applied 
to  charters  of  private  incorporations." 
Ck)oley,  Const.  Llm.  233. 

We  consider,  and  we  therefore  hold,  that 
so  much  of  the  ordinance  under  consider- 
ation as  is  intended  to  prohibit  the  own- 
ers  of  a  wooden  building  within  the  fire 
limits  of  the  city  from  repairing  the  roof 
thereof  with  the  same  ma  terials  with  which 
it  was  covered  at  the  date  of  the  passage 
of  the  ordinance  is  null  and  void,  as-  being 
altra  vires,  and  hence  that  it  cannot  be  en- 
forced by  the  courts. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  annulled,  avoided,  and 
reversed,  and  that  the  charge  propounded 
against  the  defendant  be  dismissed,  at  the 
costs  of  the  city  in  both  courts. 

(«  La.  Ann.  ») 
Succession  of  Gast. 
{Suprane  Court  of  Louisiana.    Jan.  30, 1890.) 
AppBAif— TRAifsowPT— Tnra  o»  Fujko. 
When  the  retnm-day  for  filing  a  transcript 
has  been  extended,  and  the  transcript  is  filed  after 
the  expiration  of  the  extension,  the  appellant  is 
not  entitled  to  the  three  days  of  grace  which  fol- 
lows a  retarn-day. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parisli 
of  Orleans ;  King,  Judge. 

On  motion  to  dismiss. 

F.  McMahon,  for  appellant.  Ous.  A. 
Breaux,  for  appellee. 

McEnert,  J.  The  appeal  in  this  case 
was  made  returnable  on  the  first  Monday 
In  November,  1889.  On  the  5th  day  of  No- 
vember, on  the  application  of  theappellant, 
a  delay  of  30  days  was  granted  to  file  the 
appeal.  The  transcript  of  appeal  was  filed 
on  the  9th  of  December,  1889,  after  the  ex- 
piration of  the  30-days  extension .  No  days 
of  grace  are  allowed  when  the  time  is  ex- 
tended for  bringing  up  the  appeal.  Succes- 
sion of  Quin,  37  La.  Ann.  391.  It  is  there- 
fore ordered  that  the  appeal  be  dismissed. 


Hi 
State  v.  Lubin. 


79) 


(Supreme  Court  of  Xoufsiana.    Jan.  0, 1890.) 

CBIMINAI.  La.W— ApFSAL — OfFIOBB'S  £iXTOBTIOir— 

Indictment. 

1.  An  objection,  made  for  the  first  time  on  ap- 
peal, that  a  pleading  made  below  had  been  pre- 
sented too  late,  cannot  be  considered  by  the  appel- 
late court,  for  the  reason  that  the  guestioD  there- 
in involved  had  not  been  submitted  to  or  decided 
by  the  trial  judge. 

2.  In  a  prosecution  under  section  868,  Rev.  St., 
which  provides  for  the  punishment  of  "any  judge, 
justice  of  the  peace,  sheriff,  coroner,  constaole,  or 
other  civil  officer, "  for  oppression  or  extortion  un- 
der color  of  his  office,  ft  is  essentitd  to  charge  and 
prove  that  the  accused  was  an  "officer, "  as  desig- 
nated in  the  statute. 
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8.  The  omission  in  an  Indictment  or  informa- 
tion of  such  an  averment  is  a  defect  of  substanoe, 
which  is  not  waived  by  pleading  to  the  indictment 
or  cured  by  the  verdict..  Hence  the  defect  can  be 
■et  up  in  a  motion  in  arrest  of  judgment. 
(SvUabua  l/y  the  Court.) 

Appeal  from  district  court,  parlsb  of  Or- 
leaTts. 

Charles  A.  Baqvie,  lor  appellant.  Oer- 
ruiaLeche,  Dlst.  Atty.,  and  The  Attorney 
Qeaeral,  for  the  State. 

PocHE,  J.  Defendant  appeals  from  a 
conviction  under  an  Information  charging 
that  he  had  "exacted  and  extorted,  under 
color  of  his  ofQee,  the  sum  of  three  dollars, " 
and  from  a  sentence  to  a  fine  of  $!f01.  His 
complaint  is  from  the  ruling  of  the  trial 
•Judge  in  rejecting  his  motion  In  arrest  of 
judgment,  which  was  based  on  the  omls- 
Bion  of  the  pleader  to  state  or  mention  in 
the  Information  that  the  accused  held  any 
office  at  the  time  that  he  is  charged  with 
having  extorted  money  under  color  of  his 
office.  The  judge  held  that  the  defect  of 
the  information  was  one  of  form,  and  not 
of  substance,  and  that,  therefore,  the  objec- 
tion came  too  late  after  the  jury  had  been 
impaneled.  On  appeal,  the  state  makes 
the  point  that  the  motion  in  arrest,  having 
been  filed  more  than  four  days  afterconvic- 
tlon,  was  not  presented  within  a  reasona- 
ble time,  ai^d  that,  therefore.  It  should  not 
be  considered.  But  as  this  Is  not  one  of 
the  proceedings  which  takes  place  or  orig- 
inates In  this  court,  we  have  no  other 
power  to  review  it  but  underour appellate 
Jurisdiction.  Andtherecord  shows thatthe 
objection  now  urged  was  not  made  below, 
and  that,  therefore,  no  ruling  was  made 
thereon  by  the  trial  judge.  Hence  we  can- 
not consider  the  point  made  here  for  the 
first  time.  In  the  case  of  State  v.  Romano, 
87  La.  Ann.  98,  this  court  took  occasion  to 
reaffirm  the  pre-existing  rule  on  this  ques- 
tion, and  which  was  formulated  thus: 
"The  appellate  court  cannot  consider  and 
determine  questions  of  law  which  werenot 
submitted  to  and  passed  upon  by  the  trial 
Judge."  State  V.  Arthur,  10  La.  Ann.  265; 
State  V.  Bass,  12  La.  Ann.  862.  In  the 
cases  quoted  by  the  attorney  general  in 
support  of  the  principle  which  he  invokes, 
the  point  bad  been  submitted  to  and  dis- 
posed of  by  the  trial  judge.  State  v.  Fritz, 
27  La.  Ann.  380 ;  State  v.  Gotten,  86  La. 
Ann.  980. 

On  the  merits  of  the  motion  in  arrest,  the 
question  presented  for  solution  Is  to  deter- 
mine whether  the  defect  complained  of  Is 
one  of  form  or  of  substance.  The  statute 
on  which  the  prosecution  Is  predicated 
reads:  "Any  judge,  justice  of  the  peace, 
sheriff,  coroner,  constable,  or  other  civil 
officer,  who'  shall  be  guilty  of  oppression 
or  extortion  In  the  administration  or  under 
the  color  of  his  office,  shall,  on  conviction, 
suffer  fine  or  imprisonment, or  both, at  the 
discretion  of  the  court. "  Rev.  St.  §  868. 
From  the  plain  language  of  the  statute,  It 
is  very  clear  that  it  is  of  the  very  essence 
of  a  prosecution  thereunder  that  the  ac- 
cused must  be  charged  and  proved  to  hold 
one  of  the  offices  therein  designated.  Un- 
der that  statute,  it  Is  too  clear  for  argu- 
ment that  one  who  is  not  a  "judge,  justice 
of  the  peace,  sheriff,  coroner,  constable,  or 


other  civil  officer"  cannot  be  guilty  of  op- 
pression or  extortion  under  color  of  Hs 
office.  Now,  in  the  Information  under  dis- 
cussion, the  district  attorney  used  the  fol- 
lowing language:  "  That  one  Pierre  Lubin, 
late  of  the  parish  of  St.  John  the  Baptist, 
on  or  about  the  17th  day  of  August,  In  the 
year  of  our  Lord  1889,  with  force  and  arms, 
in  the  parish  aforesaid,  and  within  the  Ju- 
risdiction, etc.,  did  unlawfully  exact  and 
extort,  under  the  color  of  his  office,  the 
sum  of  $3. "  The  information  is  through- 
out entirely  reticent  as  to  what  office,  if 
any,  the  accused  held  at  the  time  that  he 
exacted  and  extorted  money.  It  is  thus 
very  apparent  that  the  information  lacked 
an  essential  ingredient,  without  which  no 
crime  was  charged  and  no  conviction  could 
be  legally  obtained.  We  are  clear  in  the 
conviction  that  the  omission  was  not  of 
the  kind  which  is  cured  by  joinder  of  is- 
sue and  by  verdict.  The  omitted  averment 
is  a  matter  of  substance;  hence  we  hold 
that  It  was  not  waived  by  pleading  to  the 
information  or  cured  by  the  verdict.  State 
V.  Palmer,  82  La.  Ann.  566;  State  v.  Dur- 
bln,  20  La.  Ann.  408;  Statev.Edson,10  La. 
Ann.  229;  State  v.  Stiles,  5  La.  Ann.  324. 
Wethereforeconclude  that  tbelnformation 
was  essentially  and  fatally  defective,  and 
that  the  motion  in  arrest  of  judgment 
should  have  prevailed. 

It  is  therefore  ordered  that  the  verdict 
and  sentence  appealed  from  be  annulled 
and  set  aside,  that  the  information  pre- 
sented in  this  case  be  quashed,  and  that 
the  d^endant  be  discharged. 


(42  La.  Ann.  71) 
State  ex  rel.  Wiluamb  v.  Jcoob  Tenth 
Judicial.  District. 

{Supreme  Court  of  Louisiana,.    Jan.  6, 1890.) 

JuDOKBKTB— Vacation  — Wbit  of  Pkohibition. 

1.  A  court  cannot  entangle  its  powers  so  as  to 
bring  them  to  a  dead-look. 

3.  The  court  which  has  rendered  a  judgment 
has  exclusive  jurisdiction  over  a  suit  to  annul  it. 

8.  An  order  staying  proceedings  rendered  on 
an  application  for  a  respite  does  not  Btrlp  the  low- 
er court,  which  rendered  it,  of  jurisdiction  over  a 
suit  by  creditors  to  annul  It,  coupled  with  a  prayer 
for  conservatory  process. 

4.  The  only  object  of  such  seizure  would  be  to 
secure  the  property  of  the  applicant  for  the  com- 
mon good  of  all  the  creditors. 

6.  Prohibition  does  not  He  to  prevent  such 
court  from  hearing  and  determining  such  suit, 
over  which  it  alone  has  jurisdiction. 
{Syllatyas  by  the  Court) 

S.  A.  Hull  and  J.  C.  Pugb,  for  relator. 
Respondent,  pro  se, 

Bermddez,  C.  J.  This  is  an  application 
for  a  prohibition.  The  relator  complains 
that,  although  the  respondent  judge  has, 
in  this  application  for  a  respite,  granted 
him  a  stay  of  proceedings  against  his  cred- 
itors, said  judge  has,  on  the  petition  of  cer- 
tain parties  claiming  to  be  his  creditors, 
and  who  are  entitled  to  neither  privilege 
nor  mortgage,  authorized  the  Issuance  of 
an  attachment  directing  the  sheriff  to  seize 
and  detain  all  his  property.  The  charge  Is 
therefore,  that,  by  reason  of  the  previous 
order  staying  proceedIng:s,  the  district 
court  divested  itself  of  all  Jurisdiction  over 


Digitized  by 


v^oogle 


70 


SOUTHERN  BEPOBTER,  Vol.  7. 


(La. 


all  suits,  acta^  or  contingent,  against  the 
relator  and  his  propei-ty,  and  that  the 
Judge  of  said  court  exceeded  the  bounds  of 
his  authority,  and  usurped  jurisdiction, 
when  he  entertained  the  petition  of  certain 
creditors  for  an  attachment.  The  district 
Judge  elaborately  returns  that  the  order 
did  not  divest  him  of  jurisdiction;  that, 
under  grave  averments  made  by  his  credit- 
ors, chaiglng  the  illegality  of  said  order, 
and  fraudulent  practice  by  the  applicant, 
the  purpose  of  which  Was  to  dispose  of  bis 
property  to  their  prejudice  pending  the 
proceedings  following  the  order,  he  was 
authorized  to  entertain  a  petition  for  the 
nullity  of  the  whole  order  made  on  the  ap- 
plication for  a  respite,  and  to  award  con- 
servatory remedy,  to  preserve  meanwhile 
the  property  ol  the  applicant  for  the  bene- 
fit of  aU  the  creditors,  as  their  common 
pledges. 

The  question  to  be  determined  presently 
Is  not  whether  the  decree  on  the  petition 
for  a  respite  was  or  not  legal,  or  whether 
the  order  for  an  attachment  should  be  an- 
nulled; but  it  Is,  simply,  whether,  after 
granting  the  order  staying  proceedings, 
the  district  judge  could  or  not  entertain  a 
suit  In  nullity  of  said  order,  and  by  appro- 
priate remedy  prevent  the  applicant  for  a 
respite  from  disposing  fraudulently  of  his 
property,  to  the  prejudice  of  his  creditors. 

Conceding  that  the  order  staying  pro- 
ceedings was  such  as  the  law  authorized, 
it  is  clear  that  it  could  produce  no  greater 
^ect  than  a  similar  order  in  Insolvency 
proceedings.  Section  1790,  Rev.  St.,  pro- 
vides that,"  when  issuing  the  order  for  the 
meeting  of  the  creditors,  the  judge  shall 
order  that  all  the  proceedings,  as  well 
against  the  person  as  against  the  proper- 
ty of  the  debtor,  be  stayed. "  Section  1816 
Is  to  the  effect  that  "all  the  suits  which 
may  have  been  brought  anterior  to  the 
failure  shall  be  transferred  to  the  court  in 
which  the  insolvent  debtor  shall  have  pre- 
sented his  schedule  and  shall  be  continued 
against  his  syndic. "  In  both  cases,  respite 
and  surrender,  the  order  Is  designed  to  pro- 
tect as  well  tbe  applicant  and  his  property 
as  his  creditors,  by  maintaining  provision- 
ally the  utatu  quo.  It  operates  like  an  ex- 
traordinary injunction,  to  which  the  law 
attaches  the  exceptional  effect  of  arresting 
proceedings  pending  before  courts  other 
than  that  before  which  the  application, 
either  tor  a  respite  or  for  a  cession.  Is 
made,  and  is  not  intended  to  prevent  the 
Institution  of  future  suits,  either  against 
the  applicant  or  his  property,  In  proper 
cases. 

In  cases  of  surrender  the  pending  suits 
do  not  abate,  but  must  be  transferred  to 
tbe  court  seised  of  the  insolvency  proceed- 
ings. State  V.  Ellis,  41  La.  Ann.  44, 6  South. 
Rep.  65. 

In  the  early  case  of  Pecquet  v.  GoIIs,  1 
Mart.  (N.  S.)  438,  it  was  held  that  credit- 
ors could  proceed  against  one  who  had 
obtained  a  respite,  and  meditated  a  re- 
moval, to  havehim  arrested,  and  his  goods 
seized  and  placed  in  gremio  legls.  In  the 
later  case  of  Jeffries  v.  Iron-Works,  15  La. 
Ann.  19,  the  then  supreme  court  held  that 
creditors  of  an  insolvent  bad  the  right,  by 
a  direct  action,  to  seek  the  nullity  of  the 
order  or  writ  accepting  a  surrender  of  prop- 


erty by  an  insolvent  by  contradictory  pro- 
ceedings In  the  same  court. 

Indeed,  not  only  had  the  court  Jurisdic- 
tion, but  it  was  the  only  one  which  could 
have  and  had  authority  to  annul  one  of  Its 
judgments  Code  Prac.  art.  608;  Hen.  Dig. 
p.  746,  par.  2. 

The  Code  (Rev.  Civil  Code,  art.  3098.) 
declares  that  "  when  the  creditors  refuse  a 
respite  tbe  cession  of  property  ensues,  and 
the  procee<iings  continue  as  if  the  cession 
had  been  offered  in  theflrst  instance. "  Sec- 
tion 1805,  Rev.  St., etseq.,recognizein cred- 
itors, in  the  cases  stated,  the  right  to  pro- 
ceed judicially.  In  the  manner  and  form  pre- 
scribed, to  have  their  debtor  arrested  and 
punished,  in  difffirent  ways. 

It  is  right  and  proper,  particularly  la 
cases  of  respite,  that  creditors,  notwitb- 
standing  the  order  staying  proceedings, 
should  retain  the  privil^e  of  protecting 
themselves,  In  proper  cases,  not  only  by 
the  arrest  of  their  debtor,  but  also  by  the 
seizui-e  of  his  property  tor  their  common 
good. 

By  the  application  for  a  respite  tbe  own- 
ership and  possession  of  the  property  of 
the  applicant  was  not  divested  from  him, 
and  did  not  pass  to  his  ci'editors,  as  in 
cases  of  surrender.  They  both  continue  in 
him  at  least  until  the  meeting  of  tbe  cred- 
itors has  been  held. 

A  court  cannot  entangle  Its  powers  so 
as  to  bring  them  to  a  dead-lock. 

Were  the  creditors.  In  consequence  of  the 
order  staying  proceeding^,  stripped  of  the 
right  of  sf  U-protectlon,  an  d  they  paralyzed, 
the  result  would  be  that  a  debtor  In  bad 
faith  could,  under  the  shield,  of  the  law, 
take  advantage  of  the  Intervening  delay, 
and  fraudulently  dispose  of  his  property. 
In  various  ivays,  to  their  injury.  It  is 
therefore  plain  that  creditors  have  a  right 
to  sue  their  debtors,  and  notwithstanding 
the  order  staying  proceedings,  and  on  the 
proper  showing,  secure  his  property,  and 
have  the  preliminary  order,  and  sometimes 
the  final  orders  and  decrees  themselves, 
annulled. 

The  authorities  referred  to  by  the  relator 
have  no  bearing.  There  Is  no  attempt  In 
this  case,  as  was  soughtto  bedonein  those 
to  which  our  attention  Is  called,  to  attttck 
collaterally  the  proceedings,  or  to  nullify 
them  by  the  authority  of  another  tribunal. 
The  action  in  this  case  is  decreed,  and  is 
brought  before,  tbe  same  court  that  made 
the  preliminary  staying  order. 

In  acting  as  he  has  done,  the  district 
judge  has  not  transgressed,  but  has  kept 
himself  within  the  bounds  of,  his  jurisdic- 
tion. 

It  Is  therefore  decreed  that  tbe  prelimi- 
nary i^estralnlug  order  herein  made  be  re> 
sclnded,  and  that  the  application  tor  a 
prohibition  be  refused,  with  costs. 


(tf  L*.  Aan.  Of 
Barthk  v.  City  of  Nkw  Oblbans  et  at. 
{Supreme  Court  of  Louialana.    Jan.  6, 1890.) 
Malicious  Fbosbcdtion — Abaitooricxot  o*  Ur- 

JUKCnON. 

1.  In  an  action  for  damages  for  a  malicious 
prosecution,  an  exception  ot  no  cause  of  action 
will  be  maintained  if  it  appears  from  pluintifTs 
own  petition,  and  from  tbe  judgment  set  up  as  tiis 
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•oqalttal,  thatUie  proBeontlon  was  not  actuated  by 
malice  or  nithout  probable  cause. 

2.  But  If,  in  the  same  petition,  the  pleader  cu- 
mulates a  demand  for  damages  against  the  same 
parties,  for  an  injunction  alleged  to  have  been 
wrongfully  obtained,  he  discloses  a  cause  of  action 
by  alleging  that  the  plaintiff  in  injunction  had  yol- 
nntarily  abandoned  nis  writ,  and  had  discontinued 
bis  action. 

8.  The  voluntary  abandonment  of  an  injnno- 
tion  has  the  same  legal  effect  as  a  judgment  ren- 
dered contradictorily,  and  decreeing  t£e  injunc- 
tion to  have  been  wrongfully  obttdned. 
ISyUabtit  by  the  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  KiNO,  Jud^e. 

Branch  K.  Miller,  for  appellant.    T.  M. 
C.  Hyman,  Asst.  City  Atty.,  for  the  City 
jF*.  N.  Btitler  and  Semmes  &  Legendre,  for 
H.  Larqule. 

PocHB,  J.  In  a  salt  tor  f  10,000  damages 
UKainst  thecity  of  New  Orleans,  Henry  I^ar- 
quie,  John  Trlsconl,  and  Pierre  Ader,  in  boN- 
do,tor  aUeged  false  imprisonment  and  ma- 
licious prosecution  of  plaintiff  as  keeper  of 
a  private  marlcet,hl8  action  was  dismissed 
on  Ibegnround  that  his  petition  disclosed 
no  cause  of  action.  Hence  the  only  ques- 
tion which  this  appeal  presents  is  one  of 
law  or  of  pleading. 

His  petition  sets  forth  two  distinct  com- 
plaints. One  of  his  grounds  is  that  he  was 
prosecuted  before  a  recorder,  and  sentenced 
by  the  latter  to  pay  numerous  fines  for  the 
repeated  violation  of  the  city  ordinance 
which  prohibits  private  markets  within  a 
radius  of  six  squares  from  apublic  market. 
He  then  avers  that,  on  appeal  tothiscourt, 
the  several  Judgments  rendered  against 
him  by  the  recorder  were  reversed  and  set 
aside,  on  the  ground  that  bis  private  mar- 
ket was  not  situated  within  the  prohibit- 
ed distance, under  aproper  construction  of 
the  city  ordinance  therein  sought  to  be 
enforced.  He  charges  that  the  numerous 
affidavits  made  against  him  were  so  made 
under  the  special  authoriKation  and  direc- 
tion of  the  mayor,  therein  acting  at  the  In- 
stigation and  in  the  interest  of  the  other 
defendants,  who  were  then  the  lessees  of 
all  the  public  markets  of  the  city  of  New 
Orleans.  His  other  ground  of  complaint  is 
that,  while  the  various  prosecutions  above 
mentioned  were  being  pressed  against 
him,  the  city  of  New  Orleans,  still  acting 
at  the  instigation  and  In  the  interest  of  the 
aforesaid  lessees  of  the  public  markets, 
sued  out  and  obtained  an  Injunction,  un- 
der date  of  July  28, 1888,  restraining  him 
from  carrying  on  his  private  market  at  a 
certain  designated  place,  on  the  ground 
that  the  same  was  within  six  squares  of  a 
public  market;  and  that  notwithstanding 
the  decision  of  this  court  by  which  it  had 
been  settled  that  his  market  was  not  with- 
in the  prohibited  distance,  which  decision 
became  final  on  January  7,  1889,  and  had 
been  rendered  on  December  17, 1888,  the  in- 
junction thus  obtained  against  him  was 
maintained  in  force  until  the  15th  of  Feb- 
ruary, 1889,  when  the  city  discontinued  its 
suit.  Plaintiff  finally  charges  that,  during 
the  pendency  of  the  injunction  proceed- 
ings, a  rule  wa«  taken  against  him  by  the 
defendants  for  aji  alleged  disobedience  of 
the  injunction  aforesaid,  in  consequence  of 
which  he  was  sentenced  to  imprisonment 


for  10  days,  and  actually  tacarceratod  for 
6  days,  for  all  of  which  he  claims  damaged 
In  the  sum  of  910,000. 

1.  In  testing  the  sufficiency  of  the  plead- 
ings in  an  action  for  damages  growing 
out  of  the  prosecution  of  Barthe  for  a  fine 
or  imprisonment  before  the  recorder,  we 
find  it  settled  in  Jurisprudence  that  malice 
and  want  of  probable  cause  in  the  instlgs/- 
tlon  of  the  prosecution  are  essential  aver- 
ments. Those  allegations  are  contained 
In  plaintiff's  petition,  but,  in  averring  the 
termination  of  theprosecution  in  his  favor, 
he  refers  to  the  decision  rendered  in  the  case 
in  his  favor  by  this  court,  which  is  report- 
ed in41La. Ann.4«,6South.Bep.531.  Turn- 
ing to  that  cause,  we  find  that  the  pivotal 
issue  on  which  the  case  was  tried  was  as 
to  the  mode  of  measuring  the  distance 
within  which  thecity  ordinance  prohibited 
private  markets  from  a  pubUc market.  On 
the  part  of  the  city  and  of  the  lessees  of 
the  public  markets,  the  contention  was 
that  the  distance  should  be  measured  on 
air-line;  whereas,  Barthe,  the  defendant 
therein,  and  plaintiff  here,  contended  that 
the  distance  was  to  be  measured  by  the 
route  which  persons  would  walk.  His  con- 
tention prevailed,  and  the  case  went  in  bis 
favor. 

But  the  point  under  discussion  Involved 
a  difference  of  opinion  based  on  a  nice  dis- 
tinction, and  the  error  found  against  the 
city  and  the  market  lessees  did  not  impli- 
cate them  with  malice,  or  prove  that  they 
had  no  probable  cause  for  the  prosecutions 
which  they  had  instigated  against  Barthe. 
as  an  offender  under  the  city  ordinance,  as 
they  erroneously,  but  honestly,  construed 
it.  The  fact,  as  shown  by  that  decision, 
that  the  members  of  this  court,  entirely 
disinterested,  divided  on  the  question,  is  a 
very  significant  suggestion  that  the  pros- 
ecutors, like  the  dissenting  Justices,  were 
not  actuated  by  malice,  or  acted  in  the 
matter  of  the  prosecution  without  proba- 
ble cause. 

In  the  case  of  Godfrey  v.  Soniat,  33  La. 
Ann.  915,  the  defendants  were  sued  in  dam- 
ages for  a  malicious  prosecution.  It  was 
in  proof  that  Godfrey  had  been  acquitted 
of  thecharge  brought  against  him,  and  bis 
contention  was  that  his  discbarge  was 
proof  of  malice  and  of  wtint  of  probable 
cause ;  but  this  court  held  othei-wlse,  and 
ruled  that  all  the  circumstances  under 
which  the  charge  had  been  made  should  be 
considered  in  determining  the  Issue  of  mal- 
ice vel  Bon.  In  that  case  thefoUo  wing  rule 
was  announced:  "The  mere  fact  that  the 
accused,  under  a  criminal  prosecution,  htis 
been  acquitted,  does  not  entitle  him  to 
damages  against  the  prosecutor,  and  he 
should  recover  none,  when  the  evidence 
shows  that  therowas  a  probable  cause  for 
the  prosecution,  and  no  malice  on  the  part 
of  the  prosecutor. " 

And  in  tbe  case  of  Plassan  v.  Lottery 
Co.,  84  La.  Ann.  246,  in  which  the  decision 
of  the  court  hinged  upon  similar  pleadings 
and  circumstances,  the  rule  was  afilrmed 
in  the  following  language:  "In  a  suit  for 
damagesfor  mallciousprosecutlon,  the  pre- 
sumption of  want  of  probablecause  tollow- 
ing  from  the  acquittal  or  discharge  on  pre- 
liminary examination  of  the  accused  can 
be  successfully  rebutted  by  evidence  show- 
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log  that  the  party  provoking  the  prosecu- 
tion acted  on  information  reasonably  cal- 
culated to  cause  and  lead  a  man  of  ordi- 
nary caution  and  prudence  to  believe,  or 
entertain  an  honest  and  strong  suspicion 
of,  the  guilt  of  the  party  accused. " 

For  the  purposes  of  this  discussion,  it  is 
fair  and  proper  to  consider  the  decision  in- 
voked by  the  plaintiff,  as  his  allegation  of 
the  termination  of  the  prosecution  in  his 
favor,  as  forming  part  of  his  pleadings, 
and  from  that  decision,  as  one  of  his  alle- 
gations, flows  theconclusion  that  the  pros- 
ecution Is  not  eJleged  to  have  been  actuat- 
ed by  malice,  or  instigated  without  prob- 
able cause.  Hence  we  hold  that  the  com- 
plaint on  that  branch  of  the  case  is  defi- 
cient, and  that  it  cannot  be  the  legal  basis 
of  a  claim  for  damages. 

2.  But  the  same  principle  does  not  apply 
to  or  control  that  part  of  the  demand 
which  ispredicated  on  the  damages  alleged 
to  flow  from  the  wrongful  issuance  of  the 
Injunction  against  Barthe.  The  pivotal 
allegation  on  that  branch  of  the  pleadings 
is  that  the  injunction  obtained  by  the  city 
and  its  abettors  was  voluntarily  aban- 
doned, and  its  suit  discontinued  on  Its 
own  motion.  On  that  score  the  rule  Is 
firmly  imbedded  in  our  jurisprudence  to 
the  effect  that  the  dissolution  of  an  injunc- 
tion is  prima  facte  evidence  that  damages 
have  been  sustained  by  the  defendant  in 
Injunction.  Florance  v.  Nixon.  3  La.  289 ; 
Hudson  V.  Plunket,  4  La.  G24;  Whitehead 
▼.  Tulane,  11  La.  Ann.  802.  In  the  latter 
case  the  ruling  was  as  follows :  "  In  an  in- 
junction suit,  where  there  is  judgment  of 
nonsuit,  on  the  plaintiff's  being  called 
and  not  appearing,  the  injunction  bond  is 
forfeited. "  In  the  case  of  Conery  v.  Coons, 
33  La.  Ann.  372,  the  following  rule  was 
adopted:  "Thedissolution  of  an  injunction 
Isprfma/iicieevidenceof  an  injury  sustained 
by  the  party  enjoined,  and  entitles  blm  to 
actual  damages. "  See,  also,  Barrlmore  v» 
McFeely,  32  La.  Ann.  1179;  Decoux  v. 
Lieux,  83  La.  Ann.  392;  Estophial  v.  Pey- 
roux,37  La.  Ann. 477;  Wenti  v.  Bernhardt, 
Id.  636 ;  Canal  Co.  v.  Touche,  38  La.  Ann.  888. 
In  the  last  case  just  quoted  the  rule  was 
promulgated  thus:  "The  dismissal  of  an 
Injunction  suit  on  an  exception  is  equiva- 
lent in  law  to  a  judgment  decreeing  the  in- 
junction to  have  been  wrongfully  obtained. 
An  action  in  damages  following  such  a 
Judgment,  by  the  defendants  in  the  Injunc- 
tion suit,  involves  but  one  question,  and 
that  Is  the  quantum  of  damages  to  be  al- 
lowed. " 

If  the  rule  applies  to  a  case  in  which  the 
injunction  was  disposed  of  by  means  of  an 
exception, it  will  certainly,  and  with  great- 
er force,  support  a  claim  for  damages  in  a 
case  which  terminates  by  the  voluntary 
abandonment  of  the  plaintiff  in  Injunction. 
His  action  can  be  reasonably  construed  as 
an  admission  or  confession  that  the  writ 
bad  been  wrongfully  obtained. 

The  city  and  its  alleged  abettors  can  find 
no  relief,  on  this  branch  of  the  case,  in  the 
contention  that  our  decision  in  the  case  re- 
ported in  41  La.  Ann.  — ,  6  South.  Kep. 
631,  justifies  the  presumption  that  the  writ 
was  not  obtained  with  malice  or  without 
probable  cause.  Even  if  the  rule  could  ap- 
ply to  a  case  of  injunction, — which  seems 


not  to  be  the  case  under  our  well-settled 
Jurisprudence,— it  appears  from  the  plead- 
ings that  while  the  decision  in  question 
was  rendered  on  the  17th  of  December, 
1888,  the  injunction  was  maintained  and 
enforced  until  the  15th  of  February,  1889. 
The  contention  of  appellees'  counsel,  that 
the  Inaction  of  the  city,  and  its  failure  to. 
shape  its  course  on  the  decision  of  this' 
court,  cannot,  under  the  pleadings,  be  con- 
sidered as  elements  of  damages,  because 
they  ai-e  not  specially  alleged.  Is  not  well 
founded.  After  the  recitals  hereinabovere- 
ferred  to,  the  petition  contains  the  follow- 
ing averments:  "That  said  prosecutions 
before  said  recorder,  and  all  the  proceed- 
ings relating  thereto, "  said so/t and  injunc- 
tion, said  imprisonment.  In  loss  of  time, 
loss  of  business,  distress  of  mind,  the  wan- 
ton and  reckless  and  unlawful  and  mali- 
cious Invasion  and  violatUm  of  petition- 
el's  rights,  have  caused  him  actual  dam- 
ages to  the  extent  of  ten  thousand  dol- 
lars. "    ( Italics  are  ours. ) 

It  would  seem  that  the  fact  of  the  inac- 
tion of  the  plaintiffs  In  injunction,  after 
the  decision  of  this  court  which  radically 
stripped  their  Injunction  of  all  possible  le- 
gality or  justification,  is  the  most  aggra- 
vating circumstance  In  the  whole  proceed- 
ings; and  It  must  be  considered  as  the 
strongest  cause  of  action  on  the  part  of  the 
defendant  In  injunction,  whose  business 
continued  to  be  paralysed  long  after  the 
rendition  of  ajudgment  by  thecourtof  last 
resort,  which  had  settled  the  question  of 
its  legal  and  legitimate  character.  '  Our 
conclusion  is  that  that  branch  of  the  de- 
mand Is  amply  supported  by  the  pleadings, 
and  that  thejudgmentappealed  from  must 
be  amended  accordingly. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
reversed,  in  so  far  as  it  dismisses  plaintiff's 
action  for  damages  on  account  of  the  in- 
junction sued  out  against  him  by  the  city 
of  New  Orleans  and  the  other  defendants; 
that  the  exception  of  no  cause  of  action  as 
to  that  part  of  the  demand  be  overruled; 
and  that  the  case  be  remanded  for  trial  on 
that  branch  of  the  case.  And  it  is  further 
ordered  that  the  judgment  appealed  from 
be  afiirmed  in  so  far  as  it  dismisses  plain- 
tiff's demand  for  damages  on  account  of 
the  alleged  malicious  prosecution  before 
the  recorder;  costs  of  appeal  to  be  taxed  to 
defendants  and  appellees,  all  other  costs  to 
abide  the  final  determination  of  the  cause. 

Behearisg  refused  JanuEU?  20,  1890. 

(42  La.  Ana.  77) 
State  ex  re/.  Fhehrt  t.  Kmo,  Judge. 

{Supreme  Court  of  Xoutetona.    Jan.  36,  1890.) 
Hakdamus — ^To  JusioiAL  OrricEBS — ^Affbiaatb 

COUKTS. 

1.  Mandamus  does  not  lie  to  compel  a  district 
Judge,  who  has  afilrmod  a  judgment  sustaloing  a 
plea  to  the  jurisdiction,  to  (>asB  upon  the  merits  of 
the  controversy  in  the  suit  brought  before  the 
lower  court.  Such  merits  are  not  before  him  for 
review  on  an  appeal  from  a  judgment  on  the  plea 
by  the  Inferior  tribunal. 

3.  An  appellate  court  tries  cases  before  It  only 
in  the  manner  and  to  the  extent  that  they  were 
tried  below. 
{SuUaini*  by  the  CowrU) 
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B.  R.  Forman,  tor  relatriz.    Respond- 
ent, In  pro.  per. 

BERMT7DEZ,  C.  J.  TMs  Is  an  application 
tor  a  mandamus.  The  relatrix  complains 
that  the  district  judge  illegally  refuses  to 
pass  upon  the  merits  of  a  controversy 
pending  before  him  on  appeal  from  a  city 
court;  that  liis  duty  is  to  determine  the 
matterat  issuein  said  litigation;  and  that 
his  failui-e  to  do  so  is  a  denial  of  Justice. 
The  district  Judge  returns  that  he  has  de- 
termined the  only  matter  broDght  up  for 
review,  by  affirming  the  judgment  rendered 
below;  and  he  refers  in  amplification  to 
the  reason  assigned  by  him,  In  writing, 
conclusive  to  his  decree. 

It  appears  that  relatrix,  claiming  to  be 
the  owner  of  certain  real  property  occupied 
by  one  Balfour,  instituted,  before  a  city 
court,  proceedings  to  eject  him  therefrom, 
and  that  In  defense  he  claimed  to  have  a 
lease  thereto  for  one  year  more,  at  $32  per 
month,  and  thereupon  pleaded  to  the  juris- 
diction of  the  city  court.  After  hearing, 
the  defense  weiA  sustained,  and  this  suit 
dismissed.  The  plaintiff  then  appealed  to 
the  district  court;  and  the  defendant  Judge, 
to  whom  the  case  had  been  allotted,  con- 
cluded, after  hearing,  to  afiSrm  the  Judg- 
ment appealed  from. 

It  is  settled  by  repeated  rulings  of  this 
court,  that  whenever,  in  an  ejectment  suit, 
the  defendant  sets  up  a  lease,  the  city  court 
has  jurisdiction  to  determine  of  the  exist- 
ence and  extent  of  such  lease,  and  to  take 
or  not  jurisdiction  over  the  merits  of  the 
controversy,  according  to  circumstances. 
State  V.  Sliinner,  33  La.  Ann.  146 ;  State  v. 
'Voorbie8,34  La.  Ann.  1142;  State  v.  Judge, 
37  La.  Ann.  S80.  This  court  cannot  be 
called  upon  to  determine  now  whether 
the  city  court  decided  correctly  or  not 
when  it  held  that  it  had  no  Jurisdiction, 
or  whether  the  district  court  erred  '^r  not 
In  affirming  the  judgment  complained  of. 
A  party  dissatisfied  with  the  Judgment  of 
a  city  court  refusing  to  talte  jurisdiction  is 
not  left  without  a  remedy.  He  can  appeal 
from  such  judgment, if  the  case  is  appeala- 
ble, and  have  it  reviewed  by  the  appellate 
tribunal,  which  would  be  bound  to  affirm, 
or  reverse,  and  then  remand. 

When  such  a  court  has  passed  upon  such 
matter,  it  has  exhausted  its  powers,  and 
It  cannot  be  aslced  to  determine  the  merits 
of  the  controversy,  in  any  contingency, 
when  such  are  not  before  it  on  the  appeal. 
State  V.  Monroe,  89  La.  Ann.  665,  2  South. 
Rep.  216. 

A  district  court  la  both  an  appellate 
court  and  a  court  of  original  Jurisdiction, 
vented  tn  each  instance  with  marlced,  dis- 
tinct attributions.  The  powers  which  it 
exercises  as  the  one  it  cannot  exercise  as 
the  other.  State  v.  Voorhies,  41  La.  Ann.' 
540,  6  South.  Rep.  821. 

An  appellate  court  tries  cases  before  it 
only  in  the  manner  and  to  the  extent  that 
they  were  tried  below.  Code  Prac.  arts. 
598, 895,  1129.  In  case  of  a  reversal,  in  a 
suit  lilce  the  instant  one,  it  conid  not  pass 
upon  the  merits  of  the  litigation,  for  the 
reason  that  the  merits  have  not  been  de- 
termined below,  and  would  have  to  re- 
mand. In  case  of  affirmance,  there  would 
be  no  merits  to  be  determined,  as  by  its 


Judgment  the  district  court  would  simply 
say  that  the  city  court  was  right  in  declin- 
ing jurisdiction.  Should  the  party  con- 
cluded by  the  affirmed  judgment  sustain- 
ing the  plea  to  the  jurisdiction  still  remain 
dissatisfied,  he  would  not  be  remediless. 
If  the  city  court  has  no  Jurisdiction,  the 
district  court  would  surely  have,  as  one  of 
original  jurisdiction;  and  it  would  be  its 
duty  to  pass  upon  the  merits  of  the  eject- 
ment suit.  The  district  Judge  is  therefore 
beyond  reproach. 

It  is  therefore  ordered  and  decreed  that 
the  application  herein  formaiic/an2ti.sbe  re- 
fused, with  costs. 


(ttlA.  AIULS) 

WssTiNOHonsE  Electric  Go.  t.  Wsbtbbn 

ASSUR.  Co.  OF  TOHONTO. 
(Swpreme  Court  of  LauAsiana.    Jan.  6, 1890.) 

iNgnsANCB— Tbb  Contract— Appobtionmbnt 
or  Loss. 
1.  Where  8eyeral  policies  are  talcen  out  In  dif- 
ferent companies,  without  any  relatioD  to  each 
other,  on  the  same  property,  they  are  Independent 
contracts,  and  the  policy  in  one  company  cannot 
be  received  In  evidence  to  explain  or  vaty  what  is 
oontaiaed  in  the  other. 

-  2.  When  property  is  valued  at  190,000,  and  an 
insurance  effected  on  1-S6  of  said  amount,  and  there 
is  a  total  loss,  the  company  Is  responsible  for  the 
amount  insured,  12,500,  upon  which  it  received  a 
premium.  The  policy  cannot  be  construed  to  mean 
that  the  insurer  is  liable  only  for  1-86  of  the  loss. 

{SyllainM  by  the  Cov/rWi 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Monboe,  Judge. 

Harry  H.  Hall,  for  appellant.  Farrar, 
Jonas  &  Krattacbnitt,  for  appellee. 

McEneey.  J.  This  Is  a  suit  to  recover 
from  the  defendant  companyinsuranoe  to 
theamount  of  $2,500 on theplalntitf's prop- 
erty. 

The  facts  are  as  follows :  In  the  year  1887 
the  Southwestern  Brush  Electric  Light  Sc 
Power  Company  of  New  Orleans  employed 
Charles  L.  Dhlhom,  insurance  broker,  to 
pi  ace  f  90,000  of  insurance  upon  their  plant. 
This  $90,000  of  insurance  was  placed  at 
various  times,  for  various  amounts,  in  va- 
rious companies  r  the  policies  being  sub- 
stantially of  the  same  form  and  effect  as 
the  extracts  from  the  hereinafter  set  forth 
policies.  Prior  to  the  26th  of  March,  1888, 
|30,000  of  the  insurance  expired  by  limita- 
tion, and  was  not  renewed.  On  the  26th 
of  March,  1888,  plaintiff  in  this  cause,  the 
Weetinghouse  Electric  Company,  under  a 
6.  fa.  from  the  circuit  court  of  the  United 
States,  levied  upon  all  the  property  insured 
belonging  to  the  Southwestern  Brush  Elec- 
tric Light  &  Power  Company.  Fifty  thoa. 
sand  five  hundred  dollar^  of  the  then  exist- 
ing insurance  was  continued,  pending  seiz- 
ure  upon  the  property,  by  proper  indorse- 
ments by  the  companies  on  each  policy. 
The  other  $9,600  of  existing  insurance  was 
not  renewed,  because  the  companies  hold- 
ing policies  refused  to  renew  while  the  prop- 
erty was  under  seizure.  On  the  1st  of  May, 
1888,  under  the  0.  ta.  aforesaid,  the  whole 
of  the  property  insured  was  adjudicated  to 
the  Westinghouse  Electric  Company,  plain- 
tiff in  this  cause,  and  the  then  existing  $50,- 
500  of  insurance  was  continued  in  favor  of 
the  Westinghouse  Electric  Company,  as 
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owners  of  the  property,  by  proper  Indorse*- 
ments,  such  as  those  which  appear  upon 
the  policy  sued  on  In  this  cause.  The  fol- 
lowing is  the  manner  in  which  the  risk  was 
described  in  the  policies  malcinK  up  the 
f  50,500  of  Insurance  thus  continued  in  favor 
of  the  Westlnghouse  Electric  Company: 
Springfield  Insurance  Company:  "Against 
loss  or  damage  by  Are  to  the  amount  of 
$2,500  on  one  thirty-sixth  of  each  of  the  fol- 
lowing items :  On  their  brick-slated  build- 
ing, situated  on  Dryades  street,  between 
Union  and  Gravier  streets.  In  the  city  of 
New  Orleans,  and  known  as  the '  Soath- 
eastem  Brush  Electric  Light  &  Power 
Company,*  $6,000.  On  all  machinery,  en- 
gines, boilers,  appurtenances,  and  appli- 
ances used  in  said  work,  and  contained  in 
the  above-described  building,  f84,000,  with 
privilege  to  make  necessary  alterations 
and  repairs.  Other  concurrent  insurances 
permitted  without  notice,  until  required." 
Fbcenix  Insurance  Company:  "Against 
loss  or  damage  by  fire  to  the  amount  of 
$2,600,  or  25-900  of  each  of  the  following 
items."  (Balance  same  as  above.)  Home 
Insurance  Company,  New  Orleans: 
"Against  loss  or  damage  by  fire  to  the 
amount  of  $26,000,  as  per  form  attached." 
(Balance  same  as  above.)  Hamburg  & 
Bremen  Insurance  Company:  "Against 
loss  or  damage  by  fire,  to  the  amount  of 
$3,500,  on  7-180  of  each  of  the  following 
Items."  (Balance  same  as  above.)  Home 
Insurance  Company  of  New  York: 
"Against  loss  or  damage  by  Are  to  the 
amount  of  $3,500,  being  35-900  In  the  fol- 
low^ing  risks  and  amounts."  (Balance 
same  as  above.)  Western  Insurance  Com- 
pany of  Toronto :  "  Description  contained 
In  original  policy  made  part  of  this  state- 
ment." On  July  16. 1888,  the  property  was 
totally  destroyed  by  fire. 

Dae  notice  of  loss  was  given  to  all  the 
companies,  and  proofs  of  loss  in  due  form 
of  law  were  transmitted  to  the  defendant 
on  the  6th  of  August,  1888.  Controversy 
having  arisen  about  the  amount  of  the 
loss,  arbitrators  were  appointed  by  both 

J>arties,  and  on  the  16th  of  August,  1888,  the 
OSS  was  adjusted  bytheunanimous  report 
of  these  arbitrators  at  the  sum  of  $75,413.75, 
of  which  .$71,763.70  was  theloBS  adjusted  up- 
on the  machinery,  and  $3,650  was  the  loss 
adjusted  upon  the  building.  Thereupon 
the  plaintiff  demanded  payment  of  the  de- 
fendant of  the  full  amount  of  the  policy, 
the  sum  of  $2,500,  which  sum  defendant  re- 
fused to  pay,  and  this  suit  was  brought. 
The  defendant  denies  liability  until  the 
award  contained  In  the  condition  of*  the 
policy  has  been  compiled  with.  The  above 
statement  of  tacts  disposes  of  the  objec- 
tion. 

The  defendant  seta  tip  specifically  that 
the  liability  cannot  be  greater  than  1-36  of 
$76,413.75,  the  actual  value  of  the  property 
destroyed  and  loss  sustained.  The  defend- 
ant appeals.  The  plaintiff  has  filed  a  mo- 
tion to  amend  by  increasing  the  Judgment 
tu  $2,500. 

The  policy  is  as  follows :  "  This  policy  of 
assurance  witnesseth  that.  In  considera- 
tion of  the  sum  of  fifty  dollars  net,  tlie  West- 
em  Assnrance  Company  does  by  these  pres- 
ents cause  the  South  western  Brush  Electric 
Light  and  Power  Company  and  their  le- 


gal representatives  to  be  assured  twenty- 
five  hundred  dollars  onl-36th  of  the  follow- 
ing risk  and  amounts,  as  per  printed  form 
attached  to  this  policy :  The  Southwest- 
ern Brush  Electric  Light  and  Power  Com- 
pany, on-  their  brick-slated  building,  situ- 
ated on  Dryades  street,  between  Union  and 
Gravier  streets,  in  the  city  of  New  Orleans, 
and  known  as  the 'Southwestern  Brush 
Electric  Light  and  Power  Company,' $6,- 
000.  On  all  machinery,  engines,  boilers,  and 
appurtenances  and  appliances  used  in  said 
works,  and  contained  in  above-described 
building,  $84,000."  There  were  other  poli- 
cies in  different  companies  taken  out  on  the 
same  property  for  various  amounts.  The 
form  of  these  policies  were  offered  In  evi- 
dence, and  admitted,  over  the  objection  of 
defendant,  on  the  ground  that  they  were 
res  inter  alios  Hctn,  and  irrelevant.  Each 
policy  was  a  distinct,  separate,  and  inde- 
pendent obligation,  and  it  had  no  reference 
whatever  to  any  other.  The  obligation 
In  one  could  not  explain  the  doubts  and 
uncertainties,  if  they  existed,  in  the  other. 
This  evidence,  therefore,  was  improperly 
admitted.  Thelnsurance  was  1-36  of  a  risk 
valued  at  $90,000.  The  policy  is  plain  and 
unambiguous  in  langrnage,  and  evident  in 
meaning.  The  plaintiff  insured  with  the 
defendant  company  property  to  the  value 
of  $2,500,  forwhlch  risk  he  paid  a  premium 
of  $50.  The  language  employed  will  not 
admit  of  any  other  construction.  There 
was  a  total  loss  of  the  property  insured, 
and  the  defendant  is  responsible  for  the 
amount  of  the  insurance  effected  on  the 
property,  and  upon  which  it  received  a 
premium.  Any  otherinterpretatlon  of  this 
policy  would  be  to  destroy  the  object  and 
purpose  of  this  policy  to  Indemnify  the  as- 
sured for  the  loss  sustained.  In  the  policy 
there  is  no  stipulation  that  the  assured 
shall  bear  any  portion  of  the  loss. 

The  judgment  appealed  from  is  therefore 
amended  so  as  to  allow  plaintiff  $2,500  as 
Indemnity  for  the  loss ;  in  all  otherrespects 
it  is  affirmed.  The  defendant  to  pay  costs 
of  appeal. 

(41  La,  Ann.  65) 

Succession  of  Corbioan. 

(Supreme  Court  (if  LouUiana.    Jan. «,  1890.) 

PABTmoK — Jddoicent — Clekioal  Erbob — ^FuiAi>. 
ma — Wilis — Res  Adjudicate. 

1.  A  judgment  rendered.  In  •  partition  suit, 
In  favor  of  plaintiffs,  who  are  thereby  correctly 
named,  and  against  the  only  defendant  therein, 
who  is  incorrectly  named  In  part,  is  a  valid  and 
binding  judgment  against  the  party  alleged  to 
be  co-owner,  and  asked  to  be,  and  who  was,  cited. 
A  rule  taken  to  correct  the  clerical  error  commit- 
ted, although  superfluous,  may  be  made  absolute, 
even  after  the  judgment  of  partition  lias  been  ex- 
ecuted by  the  sale  of  the  property  held  in  indivis- 
ion. 

3.  An  answer  filed  in  a  case  after  a  final  judg- 
ment has  been  therein  regularly  rendered  and 
signed  is  entitled  to  no  notice. 

3.  Exceptions  of  eetoppel  and  res  judicata 
are  well  founded  to  a  suit  brought  to  annul  a  will 
after  the  plaintiff  therein  has  freely  aclinowledged 
the  capacities  of  the  legatees,  and  after  those  have 
been  judicially  recognized  as  such  by  a  judgment 
contradictorily  rendered,  which  has  been  executed 
Without  opposition,  which  has  passed  l>eyond  re- 
view. 
(SvllaDutbu  the  Cowrt,) 
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Appeal  from  civil  district  court,  parish  of 
Orieajis;  Ellis,  Judge. 

Posey,  Ker  &  Durigneaud,  for  T.  Ryan, 
appellant.  Sambola,& Ovcroa&n&E.J .Me- 
raJ,  tor  appellen. 

Behmtjdei,  C.  J.  It  Is  dlfBcult  to  an- 
nounce briefly  the  nature  of  the  compound 
proceedings  in  which  the  judgment  ap- 
pealed from  was  rendered.  The  main  ob- 
ject in  view  may,  however,  be  stated  to  be 
the  homologation  of  a  partition,  and  the 
distribution  of  the  proceeds  of  sale  of  real 
estate,  in  furtherance  of  the  will  of  the  de- 
ceased. It  appears  that  thesurvlvinghua- 
band  of  the  deceased  and  a  child  of  age, 
claiming  to  own,  the  former  one-half,  the 
latter  one-fourth,  of  certain  real  estate, 
not  susceptible  of  a  convenient  division  in 
kind,  brought  suit  against  their  co-pro- 
prietor, Thomas  Ryan,  anotherchlld  of  the 
deceased,  owner  of  the  remaining  fourth. 
He  was  cited,  and  failed  to  answer.  A  de- 
fault was  then  taken,  and  subsequently 
confirmed,  against  him,  decreeing  the  sale 
of  the  property,  and  the  distribution  of  the 
proceeds  of  sale  as  prayed  for.  The  prop- 
erty was  advertised  and  sold, the  proceeds 
being  deposited  with  the  notary  for  distri- 
bution. At  this  stage,  Thomas  Ryan  filed 
an  answer  in  the  partition  proceedings, 
and  brought  suit  to  annul  his  brother's 
win,  to  which  exception  is  now  taken.  On 
the  refusal  of  Thomas  Ryan  to  approve 
and  sign  the  act  of  partition  prepared  by  the 
notary,  the  surviving  husband  and  his  co- 
plaintiff  took  a  rule  on  him  to  homologate 
the  proposed  distribution.  As  defenses, 
he  urged  that  the  judgmejit  of  partition 
was  a  nullity,  as  it  had  not  been  rendered 
against  him,  bat  against  Stephen  Ryan: 
that  he  had  filed  an  answer  to  the  peti- 
tion in  the  case,  which  had  not  been  passed 
upon;  that  he  had  instituted  a  suit  to  an- 
nul the  will  of  his  mother,  which  was  pend- 
ing. The  plaintiff  in  rule  then  took  a  rule 
on  Thomas  Ryan  to  show  cause  why  the 
Judgment  of  partition,  containing  thecler- 
Ical  error  charged,  should  not  be  correct- 
ed nunc  pro  tane  by  substituting  the 
name  "Thomas"  to  that  of  "Stephen," 
therein  found.  The  rule  to  homologate, 
that  to  correct,  and  the  exceptions  to  the 
suit  for  the  nullity  of  the  will  were  cumu- 
lated, and  tried  together.  The  district 
court  made  the  rules  absolute  homologat- 
ing the  partition,  correcting  the  error, 
and  sustained  the  exceptions,  dismissing 
the  suit  to  annul.    Thomas  Ryan  appeals. 

1.  The  first  question  to  be  considered  is 
whether  or  not  the  judgment  decreeing  the 
partition  is  a  valid  judgment,  binding  on 
Thomas  Ryan.  It  appears  beyond  doubt 
that  the  plaintiff  in  that  suit,  namely,  the 
husband  and  one  of  the  two  heirs  of  the  de- 
ceased, alleged  ownership  in  common  of 
certain  pieces  of  real  estate  with  Thomas 
Ryan,  the  other  child  of  the  deceased,  by  a 
previous  marriage  with  Stephen  Ryan,  de- 
ceased ;  tb  at  they  ask  ed  th  at  T  h  o  m  as  Ry  an 
be  clt«d :  that  the  citations  issued  to  and 
were  served  on  Thomas  Ryan ;  that  Thom- 
as Ryan  was  the  only  defendant  in  the 
suit;  that  the  default  was  taken  against 
■"the  defendants;"  and  that  Jadgment  on 
confirmation  was  rendered  in  favor  of  the 
plaintiff   against  the  defendant,  naming 


him  as  "Stephen "Ryan,  Instead  of  "Thom- 
as" Ryan,  decreeing  the  partition  by  sale 
by  an  auctioneer  on  certain  terms,  and  dis- 
tributing the  proceeds,  one-half  to  the  sur- 
viving husband,  one-fourth  to  his  co-plain- 
tiff, one  of  the  two  heirs  of  the  deceased, 
and  one-fourth  to  the  only  other  heir,  who 
was  Thomas  Ryan,  but  who  was  named 
as  "Stephen"  Ryan,— his  father's  name. 
There  is  evidence  to  show  that  this  was  a 
clerical  error,  as  no  one  but  Thomas  Ryan 
could  have  been,  and  was,  the  defendant. 
It  is  manifest  that,  had  the  judgment 
been  simply  one  In  favor  of  plaintiff  and 
against  defendant,  without  giving  any 
name,  it  would  have  been  a  valid  and  bind- 
ing jadgment,  for  the  plain  reason  that 
by  reference  to  the  petition  It  would 
have  been  most  easily  ascertained  who 
the  plaintiffs  and  the  defendants  were.  Id 
certum  est,  quod  certum  reddi  potest. 
Now,  instead  of  omitting  the  names,  the 
judgment  was  rendered  in  favor  of  plain- 
tiffs, naming  them  correctly,  and  against 
the  defendant,  naming  lilm.  Incorrectly, 
"  Stephen  "  instead  of  "  Thomaa  "  Ryan.  A 
judgment  is  always  read  by  tbelightof  the 
proceedings.  Referring  to  the  petition.  It 
would  have  been  easy  to  determine  that  a 
clerical  error  had  been  committed,  because 
the  defendant  named  In  the  judgment  as 
"Stephen"  could  not  have  been  any  one 
but  Thomas  Ryan,  who  was  the  only  de- 
fendantln  the  case.  Naming  the  defendant 
in  the  judgment  was  not  an  essential  req- 
uisite, as  the  judgment  would  have  been 
valid  against  him  without  his  being  named 
at  all  therein.  It  therefore  follows  that 
the  mention  of  the  names  was  superiiuous, 
and  that  the  judgment  must  be  read  as 
against  Thomas  Ryan,  the  only  defendant 
named  In  the  petition,  asked  to  be  cited, 
and  summoned  to  answer. 

The  rulings  invoked  by  Thomas  Ryan 
(Formento  v.  Robert,  27 La.  Ann.  445;  Shel- 
ly V.  Dobbins,  31  La.  Ann.  530)  show  that  a 
judgment  which  contained  an  Improper 
name,  the  Insertion  of  which  is  the  result 
of  laadvertence,  may  be  corrected  by  a  rule 
taken  and  tried  contradictorily.  They  ac- 
knowledge, therefore,  the  validity  of  said 
judgment, as  a  Judgmentwhich would  not, 
on  the  face  of  the  papers,  have  been  valid, 
could  not  be  corrected  at  ail,  but  would 
have  to  be  ignored  as  a  nullity  patent  on 
the  record.  In  the  first  case,  the  judgment 
had  been  rendered  against  J.  N.R.,  Instead 
of  F.  J.  R.  In  the  other,  it  had  been  ren- 
dered against  P.  L.  and  M.  W./nsof/cfo,  in- 
stead of  P.  L.  and  M.  S.  Execution  having 
issued  as  though  the  judgment  had  correct- 
ly named  the  parties  condemned  to  pay, 
proceedings  were  taken  to  arrest  the  same. 
The  judgment  of  the  lower  court  in  the 
first  case  sustained  a  rule  to  quash  the  exe- 
cution, and  in  the  second  case  dissolved 
the  execution  issued.  On  appeal  the  first 
Judgment  was  affirmed,  and  the  second  re- 
versed; the  right  of  the  appellee  to  have 
the  clerical  error  corrected  being  reserved. 
Pretermitting  any  opinion  as  to  the  cor- 
rectness of  these  rulings,  it  Is  apparent 
that  the  cases  In  which  they  were  made 
and  the  instant  one  are  essentially  dissim- 
ilar, in  this :  that  the  execution  of  the  writs 
in  both  cases  had  been  arrested,  while  in 
the  present  controversy  there  was  no  writ 
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at  all,  bnt  only  a  judgment  directing  a 
Bale,  and  that  the  carrying  out  of  that 
judgment  was  not  at  all  obstructed  by 
Thomas  Ryan,  who  allowed  It  to  be  exe- 
cuted, and  who  was,  as  he  still  Is,  a  resi- 
dent of  the  parish  In  which  the  Judgment 
waa  rendered  and  executed.  It  is  a  well- 
settled  princlplethat  no  action  lies  against 
a  Judgment  voluntarily  executed  or  ac- 
quiesced In  by  the  debtor,  (Code  Proc.  art. 
&S7,)  or  when  the  debtor  has  been  guilty  of 
laches,  (Id.  art.  612;  Norrls  v.Fri8toe,3  La. 
Ann.  646;  Swain  v.  Sampson,  6  La.  Ann. 
799.)  It  is  upon  this  princlplethat  the  Code 
of  Practice  provides  that  a  party  against 
whom  ajudgment  has  been  rendered  with- 
out his  having  been  cited  cannot  demand 
its  nullity  when  such  party  was  present  in 
the  parish,  and  yet  suffered  the  judgment 
to  be  executed  without  opposing  the  same. 
Code  Prac.  art.  612.  In  the  present  In- 
stance It  appears  from  the  record  that  the 
property  ordered  to  be  sold  to  effect  a  par- 
tition was  advetHsed  by  the  designated 
auctioneer  as  property  belonging  to  the 
succession  of  the  deceased,  and  as  ordered 
to  be  sold  by  the  judgment  in  partition 
rendered  In  the  matter.  The  defendant 
was,  and  still  la,  a  resident  of  the  parish 
of  Orleans,  In  which  the  judgment  was 
rendered  and  executed.  Hehaa  not  shown 
that  good  conscience  was  opposed  to  the 
execution  of  the  judgment,  and  that  be 
could  not  have  averted  its  execution.*  Nor- 
rls v.  Fristoe,  8  La.  Ann.  646;  Swain  y. 
Sampson,  6  La.  Ann.  799.  He  was  certain- 
ly guilty  of  fatal  laches,  and  cannot  be  re- 
lieved. 

2.  The  next  question  Is  whether  or  not 
the  plaintiffs  have  the  right  to  have  the 
judgment  corrected  none  pro  tunc.  This 
Inquiry  is  solved  by  the  mere  statement 
that,  as  the  particular  judgment  was  valid 
and  binding  on  Its  face,  it  was  strictly  un- 
necessary to  correct  the  clerical  error  com- 
mitted in  drawing  it  u  p,  and  that,  un  der  the 
very  authorities  relied  on  by  the  defendant 
lu  rules, the  judgmentcould  have  been  cor- 
rected summarily,  but  contradictorily. 
Utile  per  inutile  noa  vitl&tur.  It  is  hardly 
necessary  to  say  that,  as  the  judgment  was 
valid,  the  answer  filed  by  Thomas  Ryan, 
long  after  its  rendition  and  signature,  is 
entitled  to  no  notice  whatever. 

3.  The  last  question  remaining  for  con- 
sideration relates  to  the  exceptions  filed  by 
the  husband  andoneof  tfaetwoheirs  to  the 
petition  of  Thomas  Ryan  for  the  nullity  of 
the  will.  The  averments  of  the  petitioner 
brutally  asperse  the  character  of  his  de- 
ceased mother,  by  accusing  her  of  adultery, 
and  attempting  to  brand  her  daughter  and 
his  sister  as  an  adulterous  bastard, — the 
whole  on  the  ground  that  when  her  pre- 
tended second  marriage  was  celebrated 
StephenRyan,  his  father,  was  living.  The 
exceptions  pleaded  are  estoppel  and  res 
Judicata.  The  record  shows  that  at  the 
talcing  of  the  Inventory  the  surviving  hus- 
band and  the  daughter,  who  brought  the 
suit  in  partition,  assumed  those  qualities, 
as  well  as  that  of  the  legatees  under  the 
will  of  the  deceased,  and  that  Thomas 
Byan  was  present  at  the  taking  of  the  In- 
ventory, voluntarily  signed  the  act,  rec- 
ognizing both  in  those  r-npacl  ties,  although 
true  it  be  that  be  protested.   But  this  pro- 


test was  not  as  to  the  capacity  assumed 
by  the  husband  and  daughter.  It  was  re- 
stricted to  the  alleged  fact  that  a  piece  of 
real  estate  and  some  money  not  mentioned 
In  the  Inventory  should  have  been  Included 
In  It.  It  also  shows  that  although.  In  the 
petition  for  a  partition,  the  plain  tiffs  there- 
in had  fully  asserted  their  respective  capac- 
ities and  pretensions  under  the  will  of  the 
deceased  and  the  law,  and  although 
Thomas  Ryan  was  duly  cited,  and  had 
every  opportunity  to  charge  counter  the 
claims  of  the  plaintiffs,  he  did  not  gain- 
say them,  but  allowed  a  judgment  by  de- 
fault to  be  confirmed  and  executed  against 
him  without  opposing  the  same.  The 
judgment  thus  rendered  contradictorily 
with  him  recognizes  the  capacities  and  pre- 
tensions of  the  plaintiff's  petition ;  and,  as 
it  has  not  been  appealed  from,  and  was 
signed  much  more  than  a  year  ago.  It  baa 
acquired  the  force  and  effect  of  a  sovereign 
judgment,  and  concludes  Thomas  Ryan 
absolutely.  It  Is  good  that  the  mouth  of 
the  defamer  be  closed. 

It  is  therefore  ordered  and  decreed  that 
the  judgment  appealed  from  be  affirmed, 
vlth  costs. 

""""  (tt  lA,  Ann.  109) 

BbINKHAN  y.  HUTOHBI. 

(Supreme  'Court  <tf  LouiiUina.    Jan.  6,  1890.) 
Nkw  Tbiai/— Remotai.  ov  Judob— Fabtitioh— 

JtmiBDICTION. 

X.  The  trial  of  a  cause  having  been  commenoed, 
and  a  portion  of  the  evidence  taken,  when  the  sit- 
ting Judge  was  displaced  by  the  appointment  of  his 
saccessor,  a  question  was  raised  by  the  defendant 
as  to  his  right  to  require  a  trial  de  novo.  BeUL, 
that  the  remtrodactlon  of  the  testimony  tliat  was 
adduced  before  the  judge  ex  oi^tcio  was  all  the  de- 
fendant could  require. 

2.  The  plaintiff,  being  the  adjudlcatee  of  cer- 
tain property  at  a  judlciaTsale,  to  effect  a  partition 
thereof  aiLong  the  heirs  of  a  deceased  person,  and 
having  received  an  authentic  aot  thereto,  Is  the 
bolder  of  a  just  and  translative  title,  and  entitled 
to  a  judgment  in  a  petitory  action  against  a  pos- 
sessor without  title. 

8.  The  second  district  court  of  the  parish  of  Or- 
leans had  jurisdiction,  in  1878,  to  order  a  partition 
of  property  of  a  succession  between  the  widow  and 
heirs  of  a  deceased  person,  under  administration 
therein. 
(SyUabus  by  the  Court.i 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Ellis,  Judge. 

Alfred  Goldtliwaite,  for  appellant. 
Bayne,  Deaegre  &  Bayne  and  Buck,  Dinkel- 
spiel  &  Hart,  for  appellee. 

WATKl^s,  J.  This  suit  Is  the  sequel  of  a 
protracted  litigation  between  these  par- 
ties, which  has  been  the  subject  ol  numer- 
ous adjudications  by  tbls  court.  1  South. 
Rep.  300,  303.  It  Is  a  petitory  action,  in 
which  the  plaintiff  claims  the  ownership  of 
a  piece  of  real  estate,  and  thebuUdlngsand 
Improvements  thereon, situated  at  thecor- 
ner  of  First  and  Division  streets  In  this 
city,  by  virtue  of  an  act  passed  before  Oc- 
tave Morel,  notary  public,  on  the  17th  of 
June,  1878, in  pursuance  of  an  adjudication 
made  by  P.  J.  Spear,  auctioneer  in  the  suit 
of  Robert E.  Huyghe  v.  Alberto.  Huyghe  et 
al.,  in  the  late  second  district  court  of  tho 
parish  of  Orleans,  in  certain  partition  pro- 
ceedings. 
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The  defendant's  counsel  first  filed  three 
exceptions:  (1)  No  cause  of  action;  (2) 
prematnilty  of  action ;  (S)  no  Jurisdiction. 
They  haying  been  overruled,  he  answered, 
and  pleaded  the  general  Issue.  On  the 
trial  there  was  Judgment  In  favor  of  the 
plaintiff,  decreeing  him  to  have  been  the 
legal  owner  of  the  propertjin  controversy 
since  the  17th  of  June,  1878,  with  the  Im- 
provements tJiereon,  and  that  the  proper- 
ty was  acquired  by  him  by  the  act  of  sale 
set  out  in  the  petition.  It  further  decrees 
that  defendant  do  surrender  the  posses- 
slon,  and  pay  to  the  plaintiff  the  rents  and 
revenues  of  the  property  at  the  rate  of  $30 
per  month  for  each  and  every  month  since 
November  2, 1878,  until  the  delivery  of  pos- 
session, with  interest.  Defendant  has  ap- 
pealed. 

1.  The  brief  of  defendant's  counsel  con- 
tains a  concession  which  virtually  disposes 
of  the  first  two  exceptions.  It  is  as  fol- 
lows: "The  exceptions  to  the  i>etitlou  of 
no  cause  of  action  and  prematurity  of  ac- 
tion had  been  filed  under  what  was  sup- 
posed to  be  the  Jurisprudence  of  the  state 
at  that  time.  The  partition  suit  in  which 
Brinkman  acquired  title  was  an  original 
suit  In  the  late  second  district  court  for  the 
parish  of  Orleans.  The  cases  of  Boutte  v. 
Bouttn,  30  La.  Ann.  181,  and  Bnddeclce  v. 
Buddeclce,  81  La.  Ann.  572,  were  the  latest 
expressions  of  this  tribunal,  and  were  relied 
upon  by  the  pleader  to  sustain  bis  excep- 
tions. The  case  of  Levy  v.  Hitscbe,  40  La. 
Ann.  600,4South. Rep.  472,  was  not  decided 
until  May,  1888,  after  thiecasehad  been  con- 
tinued until  December,  1^,  in  the  court  a 
quo. "  The  Inference  is  that  since  the  opin- 
ion was  rendered  in  Levy  v.  Hltsche,  there 
can  be  no  question  as  to  the  Jurisdiction  of 
the  second  district  court  of  the  parish  of 
Orleans  in  the  matter  of  the  partition  suit 
and  proceedings  through  which  plaintiff's 
title  was  derived.  Therefore  the  exceptions 
were  correctly  overruled.  It  is  perhaps 
worthy  of  observation  that  the  ground  as- 
signed In  defendant's  motion  for  the  pre- 
maturity of  this  action  Is  that  same  was  in- 
stituted before  plaintiff  had  discharged  the 
Judgment  shehad  obtained  against  him  for 
the  rents  and  revenues  of  the  property  dur- 
ing the  period  of  Its  occupancy.  Huyghe  v. 
Brinckman,87La.Ann.240.  ButBrlnckman 
availed  himself  of  a  suggestion  and  reser- 
vation of  this  conrt  made  in  the  case,  (88 
La.  Ann.  836,)  and  enjoined  the  execution 
of  that  Judgment,  In  order  to  obtain  a 
stay  of  proceedings  until  his  rights  could 
be  ascertained  and  determined.  Mrs. 
Buyghe  sought  to  arrest  these  injunction 
proceedings  by  moDdamua,  but  that  relief 
was  refused.  State  v.  Judge,  39  Ala.  Ann. 
99, 1  South.  Rep.  300.  All  of  these  opinions 
clearly  Indicate  that  the  rights  of  the  par^ 
ties  litigant  touching  the  titie  as  well  as 
the  rents  of  the  property  must  find  solution 
lit  this  form  of  action. 

2.  Itappearsfromtherecordthatthecase 
was  taken  up  for  trial  on  the  26th  of  April, 
1888,  Judge  Tisbot  presiding;  and  consid- 
erable testimony  was  taken  before  the 
same  Judge.  Again,  on  the  10th  of  May, 
1888,  the  trial  was  proceeded  with;  and 
additional  testimony  was  taken  before  the 
same  Judge.  On  the  11th  of  December,  1888, 
thfl  case  was  again  called  for  trial,  the 


same  to  be  proceeded  with  as  an  open  ease, 
before  7udg:e  Ellu;  he  having  In  the  in' 
terlzD  superseded  Judge  Tissot.  At  this 
Juncture,  and  before  proceeding  with  the 
trial,  counsel  for  the  defendant  objected  to 
the  trial  as  of  an  open  case,  and  Insisted 
upon  a  trial  de  aorot  because  of  thechange 
In  the  personnel  of  the  court ;  but  this  ob- 
jection was  overruled,  and  counsel  reserved 
a  bill  of  exceptions.  The  counsel  tor  plain- 
tiff then  offered  and  filed  in  evidence  anew 
the  parol  and  documentary  evidence  that 
had  lieen  previously  offered  In  evidence. 
The  argument  pressed  herein  support  of  the 
defendant's  right  to  a  trial  de  novo  Is  that 
counsel  had  framed  his  answer  with  a  view 
to  the  Jurisprudence  respecting  the  jurisdic- 
tion of  the  second  court,  as  It  was  prior  to 
the  decision  of  Levy  v.  Hltsche,  and  that 
the  fault,  if  fault  there  was  in  doing  so,  was 
in  no  wise  attributable  to  the  defendant 

gersonally,  and,  as  the  case  Is  one  of  great 
ardsblp,  she  ought  not  to  suffer  the  con- 
sequences thereof.  The  record  shows  that 
the  defendant's  answer  was  filed  on  the 
25th  of  November,  1887,  some  months  prior 
to  the  decision  of  Levy  v.  Hltsche,  It  Is 
true;  but  the  record  fails  to  show  that 
counsel  demanded  the  right  to  a  trial  de 
novo  for  the  purpose  of  reforming  his 
pleadings,  or  of  supplementing  his  answer, 
nor  did  be  tender  any  supplemental  an- 
swer, disclosing  any  new  or  additional  de- 
fense or  tItie  to  the  property  in  the  defend- 
ant. A  trial  de  novo  did  not  Imply  any 
such  thing,  necessarily.  The  case  counsel 
relies  upon,  Ealer  v.  Freret,  11  La.  Ann.  455, 
does  not  go  to  that  extent.  At  the  begin- 
ning of  the  trial  of  thatcasebefore  the  retir- 
ing judge  airthe  testimony  bad  been  intro- 
d  uced,  evidence  closed,  and  a  portion  of  the 
argument  heard.  When  his  successor  com- 
menced the  hearing,  plaintiff's  counsel  op- 
posed any  further  proceedings,  and  de- 
manded that  the  testimony  should  be  of- 
fered anew.  This  request  was  refused  by 
the  Judge  a  quo,  and  this  court  held  his 
ruling  erroneous.  But  the  spirit  of  that 
decision  was  complied  with  by  plaintiff's 
counsel  In  this,  in  offering  anew  on  the  last 
trial  all  thetesllmonythatwas offered  and 
filed  on  the  first.  We  think  the  Judge  prop- 
erly OTerruled  the  defendant's  objection. 

3.  On  the  merits,  the  sole  question  for  us 
to  determine  Is  whether  the  plaintiff  ac- 
quired a  good  and  valid  title  to  the  prop- 
erty In  dispute  by  virtue  of  the  adjudica- 
tion at  public  auction,  in  the  partition  pro- 
ceedings above  recited,  on  the  17th  of  June, 
1878.  The  Judge  below  thought  he  did,  and 
so  decided.  In  Huyghe  v.  Brinkman,  38 
La.  Ann.  836,  the  possessory  action,  on  Its 
second  hearing  in  this  court,  the  leading 
and  Important  facts,  as  appertaining  to 
the  source  and  character  of  the  defendant's 
possession  of  the  property,  as  owner,  an- 
tecedent to  his  surrender  thereof  under  a 
prior  decree  of  this  court,  are  recited. 
They  are  extracted  from  the  same  record 
that  is  now  before  us.  Those  pertaining 
to  Brinkman's  title  are  as  follows,  vis.: 
That  he  purchased  the  property  at  a  parw 
titlon  sale  made  between  the  heirs  of  Rob- 
ert Huyghe,  the  former  husband  of  the 
defendant,  who  continued  in  possession 
aitat  hiB  death.  This  sale  and  adjudica- 
tk>n  ooenrred  on  the  1st  of  Jvam,  1878;  and 
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the  partition  proceedinRSwere  dniy  homol- 
ogated, DotwithatandlDg  the  defendant's 
opposition  thereto.  Thereupon  a  fonnal 
title  waa  executed  in  the  presence  of  Octave 
Morel,  notary,  on  the  17th  of  July,  1878, 
and  delivered  to  plaintiff,  as  purchaser. 
He  then  procared  a  wiit  of  ejectment,  and 
dispossessed  the  defendant.  Huyghe  v. 
Brinkman,  84  La.  Ann.  831.  Subsequent- 
ly, Mrs.  HuyRhe  was  restored  to  posnes- 
eion  by  a  decree  of  this  court.  HuyRlie  v. 
Brlnclcman,  87  I>a.  Ann.  2M.  This  title  of 
tlie  plaintiff,  Brinkman,  is  perfect  in  form, 
and  nviteH  all  the  necessary  elements  of  a 
valid  sale;  and  hets  shown  to  have  paid  a 
larffe  portion  of  the  price  in  cash,  ami  to 
have  executed  notes  for  the  reHliliie.  It  is 
In  form  an  authentic  act,  and  three  of  the 
heirs  of  the  deceased  signed  it.  It  pos- 
sesses all  of  the  inaifrnlH  of  a  Just  title,  in 
the  sense  of  Kev.  Civil  Code,  arts.  84S4- 
848(1.  The  defendant,  Mrs.  Huyiorhe,  was  a 
party  to  the  partition  proceedlnRS,  and 
UtlRate<l  her  rights  In  the  second  court 
with  the  plaintiff  by  opposing  their  homol- 
OKatlon,  and  otherwise.  To  those  pro- 
ceedings Brinkman  was  a  stranger,  and 
onl.v  became  connected  therewith  as  the 
adjudtcateeof  theproperty.  Thepartition 
■ale  was  made  In  pursuanre  of  a  Judgment 
of  the  second  court;  and  the  decree  of  the 
same  court  homologating  the  partition 
proceedings.  In  terms  declared  ''that  the 
act  of  partition  passed  before  Octave 
Morel,  notary  public,  on  the  12th  of  July, 
187K,  be,  and  the  same  is  hereby,  declared 
to  he  as  binding  to  all  parties  to  this  suit 
as  If  same  had  been  signed  by  the  defend- 
ant in  the  above  rule,  Mrs.  Widow  Anne 
Huygbe."  All  of  the  proceedings  were 
taken  and  determined  in  the  Succession  of 
Robert  Huyghe,  deceased,  and  contradic- 
torily with  and  against  his  widow  and 
heirs.  The  second  district  court  for  the 
parish  of  Orleans  had  undoubted  Jurisdic- 
tion of  the  Succession  of  Huyghe,  and  of 
the  partition  suit  and  sale ;  and  its  Judg- 
ment and  decree  therein  rendered  were 
valid.  legal,  and  binding.  Since  the  decis- 
ion of  this  court  in  Levy  v.  Hitsche,  40  La. 
Ann.  600,  4  South.  Kep.  472,  this  has  not 
been  an  open  question. 

Onr  conclusion  is  that  the  plaintiff  has  a 
Kood  and  valid  title  to  the  property  in  dls- 

Sute,  and  that  thejndgment  appealed  from 
I  correct. 
Jndsment  afBrmed. 

Behaarlng  refnaed  Febmaiy  10,  IBM. 


(4  lA.  Ann.  160) 

McCLENDON  T.  BBAOrORD. 

(Supreme  Court  of  XouMono.   Jan.  t,  18M.) 
FloroirAi.  um  Asiht— Dsas — Commnunov. 

1.  An  agent  cannot  acquire  an  Interest  adirerae 
to  bta  princtpaL  If  be  pnrchaaes  property  of 
wblob  be  baa  tb«  management,  and  which  belonga 
to  hla  principal,  be  must  be  considered  as  holding 
it  aa  oonatmctive  trust  for  bis  prinoiinl.  He  can- 
not denv  the  title  of  the  principal  to  the  property 
of  wblob  be  baa  the  agency,  nor  can  he  dispute  the 
oapacitv  of  the  principal  to  sue. 

S.  A  oonnter-letter,  retained  by  the  agent  who 
sells  property  for  his  principal,  showing  that  a 
less  sum  was  received  than  that  actually  expressed 
in  Ibe  deed,  baa  no  effect  against  the  prindpid,  not 


a  party  thereto,  who  snea  te  reeovec  the  pdoe  of 
the  property. 
{.SuUabut  l/\i  the  Court) 

Appeal  from  civil  district  conrt,  parlsli 
of  Orleans;  Kin'o,  Judge. 

Singleton,  Browae  &  Choate,  for  appel- 
lant.   W.  S.  Parkerson,  for  appellee. 

McEnrrt,  J.  The  plaintiff  sues,  aa  the 
administratrix  of  her  husband's  successioii, 
to  recover  from  the  defendant  the  sura  of 
98,000,  the  value  of  certain  lands  Illegally 
sold  by  defendant  as  the  agent  and  attor- 
ney of  said  succession.  The  defense  is  a 
general  denial,  the  prescription  of  five  and 
ten  years.  He  siieclally  (lenles  that  the 
plaintiff  istheadnilnlHtratrixof  the  succes- 
shm  of  McCIendon,  and  has  any  authority 
to  bring  this  suit.  Healso  alleges  that  he 
purchaHe<l  the  scrip  with  which  the  land 
vraa  lucnted  at  the  succesHlon  sale  of  Ro- 
sanna  Harris,  for  the  benefit  of  the  firm  of 
R.  H.  &  J.  L.  Bradford,  of  which  the  de- 
fendant was  a  member;  that  patents'  for 
snid  land  iRsued  to  said  firm,  who  had  a 
righttodlHiioseof  Mnid  land;  andthatsald 
firm  sold  the  same,  and  Is  in  no  way  ac- 
countable to  the  BucceHslon  of  McClendon 
for  the  proceefls  of  the  sale. 

The  following  facts  are  conclusively  es- 
tablished by  the  record :  R.  H.  Bradford, 
an  attorney  at  law  and  land  agent  and 
the  brother  of  the  defendant,  had  for  col- 
lection. In  scrip,  the  land  claim  against  the 
federal  government  of  the  heirs  of  Kusanna 
Harris  and  J.  B.  McClendon,  each  for  840 
acres.  In  I870thedefendant  fomietl  a  part- 
nership with  his  brother,  R.  H.  Bradford ; 
and  this  Arm  undertook  the  collection  and 
location  of  the  scrip  for  the  succession  of 
McClendon,  which  had  become theownerof 
the  same  through  the  purchase  by  J.  B. 
McClendon,  in  bis  llfe-tlnie,  of  the  interest 
of  the  heirs  of  Rosanna  Harris.  Although 
it  is  denied  with  vigor  and  earnestness, 
and  with  apparent  sincerity,  we  are  satis- 
fied, from  the  correspondence  of  the  defend- 
ant with  the  heirs  of  Rosanna  Harris,  the 
widow  McClendon.  and  her  attorney,  O.  P. 
Amicar,  that  be  had  been  informed  of  the 
purchaseof  the  Rosanna  Harris  claim  by  J. 
B.  McClendon,  and  that  said  land  firm,  R. 
H.  &  J.  L.  Bradford,  engaged  to  obtain 
the  scrip,  and  locate  the  same,  for  one-halt 
thereof,  for  the  succession  of  McClendon. 
The  contract  of  R.  H.  Bradford  with  the 
heirs  of  Rosanna  Harris  and  J.  B.  McClen- 
don was  for  25  per  cent.  The  authority 
of  said  firm  went  no  further  than  to  locate 
the  scrip.  It  had  no  authority  to  sell  the 
land  selected,  and  upon  which  the  scrip 
was  located.  The  selections  were  made  in 
Nebraska,  and  the  land  sold  by  the  defend- 
ant for  five  dollars  per  acre;  patents  tor 
the  same  having  issued  to  the  Hrm  of  R. 
H.  &  J.  L.  Bradford,  In  pursuance  of  their 

Eurchsse  of  the  land  claim  of  Rosanna 
[arris  at  succession  sale.  The  claim  of 
McClendon  was  satisfactorily  adjusted 
and  accounted  for  to  the  succession  of  Mc- 
Clendon by  thedefendant.  There  has  been 
protracted  delay  in  settling  the  Rosanna 
Harris  land  claim,  caused  in  some  measure 
by  the  parties  in  Interest  failing  to  com- 
municate with  each  other,  and  the  failure 
on  the  part  of  the  succession  ot  McClendon 
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to  tamlafa  proof  of  ownersbip  of  the  Bo- 
sanna  HarriB  claim,  so  that  patents  fur  the 
selected  land  could  issue  to  aaid  succession. 

Under  these  circumstances,  it  was  but 
natural  for  the  defendant  to  beome  impa- 
tient. This  firm  has  expended  labor,  time, 
and  money  in  the  proseution  of  the  claim ; 
and,  to  save  his  firm  these  expenditures,  he 
no  doabt  thought  it  expedient  to  purchase 
the  claim  uf  Rosanna  Harris  at  the  succes- 
sion sale.  But  as  the  agent  and  attorney, 
at  first,  of  the  heirs  of  Roaanna  Harris, 
and  afterwards  of  the  succession  of  McClen- 
don,  the  land  firm  of  B.  H.  &  J.  L.  Brad- 
ford could  not  acquire  any  title  adverse  to, 
the  interest  of  either.  The  title  they  ob- 
tained to  said  Bosanna  Harris  land  claim, 
and  through  which  they  had  obtained  pat- 
ent. Issued  to  them  as  the  owners  of  the 
same,  must  innre  to  the  benefit  of  the  par- 
ties whom  they  represented.  It  was  a 
constructive  trust,  which  they  held  for  the 
benefit  of  their  prlndpai.  Bingo  v.  Binns, 
10  Pet.  270 ;  Michoud  v.  Girod,  4  How.  503 ; 
Meeker  v.  York,  13  La.  Ann.  18 ;  Downard 
▼.  Hadley,  18  N.  E.  Bep.  457. 

The  deed  iu  the  record  shows  that  the 
land  was  sold  by  defendant  for  five  dollars 
per  acre.  A  counter-letter  was  retained  by 
R.  H.  &  J.  L.  Bradford,  stating  that  the 
land  sold  for  a  less  sum  than  that  ex- 
pressed in  the  deed  as  its  price.  This  was 
offered  In  evidence  by  defendant,  and  re- 
jected. This  letter  could  have  no  effect 
against  the  succession  of  McClendon,  which 
was  a  stranger  to  the  sale.  This  suit  is 
for  the  purpose  of  obtaining  the  price  of 
the  property  illegally  sold,  and  the  firm  of 
R.  H.  &  J.  L.  Bradford  cannot  be  heard 
to  allege  a  different  price  from  that 
stated  in  the  deed.  There  is  no  evidence  in 
the  record  that  the  land  was  worth  any 
more  or  less  than  that  for  which  it  was 
sold.  The  price  stated  in  the  deed  must 
therefore  be  accepted  as  the  value  of  the 
property. 

Since  the  demand  made  upon  the  defend- 
ant, and  the  institntion  of  this  suit,  the 
necessary  time  for  prescription  has  not 
run. 

There  is  no  error  in  the  Judgment  ap- 
pealed from,  and  It  Is  therefore  affirmed. 

Behesring  refosed  February  10, 1890, 


(U  La  Ann.  lOS) 

Shebwood  v.  His  CREDrroRS. 

{fiupreme  Cowrt  of  Louisiana.    Jan.  6,  1890.) 

Lnans  FAKTMBssHipa— Insoltxhot. 

1.  In  Insolvency  proceedings  to  wind  up  the 
tmslness  of  an  Insolvent  commercial  partnership, 
a  partner  in  ctrmmendam,  who  claims  to  be  a  cred- 
itor of  his  copartner,  does  not  occupy  a  different 
and  better  position  than  a  full  or  active  partner, 
and  benoe  he  cannot  be  allowed  to  enforce  a  pledge, 
granted  to  blm  by  bis  copartner,  on  the  latter's 
lormei  share  of  the  partnership  property. 

2.  His  rights  as  a  creditor  of  ms  partner  in- 
diridnally  must  be  subordinated  to  those  of  cred- 
itors of  the  partnership. 

8.  In  liquidating  an  insolvent  commercial  part- 
nership, the  only  duierenoe  between  a  partner  in 
eommendamaai  an  active  partner  consists  in  the 
former's  immunity  from  liability  for  the  debts  of 
the  oonoem  beyond  the  sums  which  he  has  agreed 
to  furnish  by  bis  contract, 
(S]/llaJbu<  by  the  Court) 


Appeal  from  civil  district  court,  t^arlsh 
of  Orleans ;  Ellis,  Jndge. 

Frank  y.  Butler,  for  appellant.  Rice  & 
ArmatroBg,  for  appellee. 

PocHE,  J.  This  appeal  involves  the  dis- 
cussion of  the  validity  of  a  pledge  granted 
by  the  insolvent  to  Francis  Martin,  his 
partner  in  comweDdam,  on  all  of  theinsolv- 
ent's  share  in  the  partnership  property, 
to  secure  an  indebtedness  of  $5,000.  The 
contest  is  between  the  partner  In  com- 
aiendam.  as  a  creditor  of  the  insolvent  in- 
dividually, and  the  creditors  of  the  part- 
nership. Thepartner /n  coznmeDC/am  pros* 
ecutes  this  appeal  from  a  judgment  which 
refused  to  recognise  and  enforce  his  rights 
of  pledge. 

The  pertinent  facts  are  as  follows.  A 
pre-existing  partnership,  carrying  on  the 
business  of  manufacturing  doors,  blinds, 
sash,  etc.,  under  the  style  and  name  of  the 
"  Enterprise  Sash,  Door  &  Blind  Factory," 
and  composed  of  Alexander  Smith,  Fran- 
cis Martin,  and  Philip  W.  Sherwood,  was 
dissolved  in  the  early  part  of  November, 
1887  and  Sherwood  bought  out  Smith's  In- 
terest in  the  concern  for  95,000  cash,  which 
he  paid  with  money  loaned  him  by  Martin. 
Immediately  thereafter  Sherwood  executed 
an  act  of  pledge  of  his  two-thirds  inter- 
est in  the  factory  in  favor  of  Martin,  to  se- 
cure his  indebtedness  of  f  5,000  to  the  lat- 
ter. Onthe  same  day  the  two  entered  into 
a  copartnership,  under  an  authentic  act, 
with  Martin  as  a  partner  in  commendam, 
to  continue  the  same  kind  of  business,  un- 
der the  same  style  and  name  as  heretofore. 
In  the  new  business,  Sherwood  coDtrlbnted 
his  undivided  two-thirds  interest  in,  a-an 
Martin  his  third  of,  the  factory,  wita  a 
stipulation  of  equal  shares  in  profits  and 
losses,  limiting  Martin's  losses  to  his  con- 
tribution. On  the  19th  of  April,  1888.  Sher- 
wood made  a  surrender  of  the  (lartnership 
assets,  and  a  syndic  was  appointed  on 
June  6,  1888.  Martin's  claim,  under  its 
terms,  and  in  accordance  with  the  act  of 
pledge,  having  matured,  he  obtained  an 
ex  parte  order  on  June  12,  1888,  for  the  sale 
of  Sherwood's  interest  in  theconeem,  which 
had  been  pledged  to  him.  Before  a  sale 
could  be  effected,  his  proceeding  was  en- 
joined by  the  syndic  on  numerous  grounds, 
one  of  which  was  that  as  Martin  was  a 
partner  his  pledge  was  of  no  effect  towards 
thecreditorsofthepartnership.  Tbesyndic 
having  thereafter  proceeded  to  a  sale  of  all 
the  assets  of  the  concern,  he  presented  an 
account,  on  which  he  placed  Martin  as 
an  ordinary  creditor  only.  By  way  of  op- 
position, Martin  urged  his  rights  of  pledge 
on  the  proceeds  of  two-thirds  of  the  part- 
nership assets.  Whereupon  Shakspeare, 
Smith  &  Co.,  creditors  of  the  partnership, 
opposed  Martin's  right  of  being  considered 
as  a  creditor  of  the  partnership  at  all  on 
the  ground  that  he  was  only  a  creditor  of 
Sherwood  lindividually.  The  various  op- 
positions and  the  injunction  proceedings 
were  consolidated,  and  tried  together,  re- 
sulting in  judgment  by  which  the  syndic's 
Injunction  was  .  perpetuated,  Martin's 
pledge  was  denied  and  rejected  In  so  far  as 
it  could  affect  the  rights  of  the  creditors 
of  the  partnership,   his   opposition   dis 


Digitized  by 


Google 


80 


SOUTHERN  REP0BTEK,V0L.  7. 


(La. 


missed,  and  the  opposition  of  Shakspeare, 
Smith  &  Co.  maintained. 

From  the  foregoing:  statement  of  facts, 
tested  under  well-settled  principles  ol  law 
and  of  Jurisprudence,  it  Is  apparent  that  the 
lodgment  thus  rendered  is  correct  in  every 
particular.  The  fallacy  of  appellant's  con- 
tention consists  in  his  assuming  the  atti- 
tude of  a  third  party,  or  of  a  stranger,  In 
dealing  with  the  insolvency  proceedings  of 
Philip  W.  Sherwood,  for  the  purpose  of 
winding  up  the  business  of  the  concern 
known  as  the  "Enterprise  Sash,  Door  & 
Blind  Factory."  It  is  elementary  in  com- 
mercial law,  as  well  as  under  the  provis- 
ion of  the  Civil  Code,  that  "the  partner- 
ship property  is  liable  to  the  creditors  of 
the  partnership,  in  preference  to  those  of 
the  individual  partner."  Article2823.  And 
for  such  purposes  the  partner  in  commen- 
dtan  is  no  better  position  than  an  active 
partner.  As  a  member  of  an  insolvent 
partnership,  his  only  immunity  consists  in 
the  restriction  of  his  liability  for  the  debts 
of  the  concern  to  the  amount  which  hehad 
agreed  to  furnish  by  his  contract.  Civil 
Code,  art.  2S42. 

A  partnership  with  a'partner  in  com- 
menaam  may  exist  in  every  association 
known  as  partnerships,  and  it  cannot  be 
treated  as  a  separate  division  of  partner- 
ships. Id.  art.  2840;  Dlman  v.  Briggs,  32 
La.  Ann.  660;  Marshall  v.  Lambeth, 7  Rob. 
(La.)  471.  Hence  It  follows  that,  in  deter- 
mining the  rights  of  Martin  In  and  to  the 
partnership  assets  as  a  creditor  of  Sher- 
wood, he  must  be  treated  with  the  same 
measure  which  would  be  meted  out  to  a 
simple  commercial  partner,  whose  share  in 
the  concern  is  liable  for  partnership  debts, 
and  whose  claims  as  a  creditor  of  his  part- 
ner must  be  subordinated  to  the  claims  of 
creditors  of  the  partnership.  Gueringer 
V.  Creditors,  33  La.  Ann.  1279. 

As  soon  as  the  partnership  bet  ween  Sher- 
wood and  Martin  was  formed,  their  respect- 
ive previous  and  individual  interests  or 
shares  in  the  factory  were  vested  in  the  ideal 
being  known  as  the  "partnership;"  and 
no  portion  thereof  could  again  become  the 
property  of  the  partners,  but  the  residuum 
after  the  payment  of  the  partnership  debts. 
Succession  of  Pllcher,  39  La.  Ann.  362,  1 
South.  Rep.  929.  Hence  the  district  judge 
was  correct,  not  only  in  holding  that  the 
pledge  set  up  by  Martin  on  the  previous  in- 
terest or  share  of  Sherwood  in  the  concern 
could  not  be  enforced  to  the  detriment  of  the 
creditors  of  the  partnership,  but  that,  as 
he  was  only  a  creditor  of  Sherwood,  he 
had,  as  such,  no  right  to  participate  In 
the  distribution  of  the  proceeds  of  the 
partnership  assets.  His  only  recourse  Is 
on  the  residuum  which  might  accrue  to  his 
debtor  after  the  full   liquidation   of   the 

gartnership.  As  he  had  no  pledge  which 
e  could  enforce  adversely  to  the  creditors 
of  the  concern,  it  follows  that  he  had  no 
legal  right  to  wrench  the  property  from 
the  possession  of  the  syndic  for  thepurpose 
of  effecting  a  sale  of  the  same  independent- 
ly of  the  insolvency  proceedings.  Hence 
the  Injimction  sued  out.  to  stay  his  pro- 
ceeding was  properly  perpetuated. 
Judgment  affirmed. 

BebearlDg  refused  February  10, 1890i 


(41  La.  Ann.  Ul) 
Barthe  y.  Larquib  et  al. 

(Supreme  Court  of  LouiMcma.    Jan.  6, 1890.) 

CoKTBMPT— Violation  of  Injunction  bi  Oini 
NOT  A  Pabtt— Faub  Imfbisonhbnt. 
I.  One  not  a  party  to  a  suit  In  which  an  injuno. 
tion  has  issued,  and  to  whom  such  Injunction  is 
not  directed,  cannot  be  held  in  contempt,  or  be  pun- 
ished for  the  violation  of  the  writ,  although  the  act 
prohibited  be  illegal  in  itself. 

3.  A  party  puniiihed  by  Imprisonment,  nnder 
such  circumstances,  is  illegally  condemned,  and  he 
has  a  right  of  action  against  those  at  whose  in- 
stance, and  for  whose  benefit,  the  order  of  impris- 
onment was  made  and  obtained. 
Fbnner,  J.,  dissenting. 
(,Syllabu»  by  the  Court.) 

Appeal  from  civil  district  conrt,  parish 
of  Orleans ;  Ellis,  Judge. 

Action  by  E.  J.  Barthe  against  Henry 
Larqule  and  others  forfalseimprisonment. 
There  wa«  a  Judgment  for  defendants,  and 
plaintiff  appeals. 

B.  K.  Miller,  for  appellant.  Semmea  Ss 
Legendre  and  Fraak  M.  Butler,  for  ap- 
pellees. 

PocBE,J.  This  is  an  action  in  damages, 
in  the  sum  of  f  1.5,000,  for  false  imprison- 
ment, the  order  for  which  is  alleged  to  have 
been  Instigated  and  procured  by  the  defend- 
ants, and  made  for  their  benefit.  Plaintiff 
appeals  from  a  judgment  which  dismlBsed 
bis  suit  on  an  exception  of  no  cause  of  ac- 
tion. 

The  substantial  and  pertinent  allega- 
tions of  his  petition  are  to  the  effect  that 
in  the  suit  entitled  City  of  New  Orleans 
7.  Bernard  Barthe  an  injunction  had  Is- 
sued in  July,  1888,  prohibiting  the  defend- 
ant therein  from  caiTylng  on  a  private 
market  at  No.  149  Terpsichore  street,  in 
this  city,  on  the  ground  that  said  market 
was  within  the  prohibited  limits  from  a 
public  market;  that  on  the  14th  of  Sep- 
tember, 1888,  plaintiff,  who  was  then  keep- 
ing a  private  market  at  the  place  herein- 
above designated,  was  arrested  on  a  pro- 
cess for  contempt  of  court  by  reason  of  his 
alleged  violation  of  the  injunction  issued  as 
hereinabove  stated,  and  that  for  said  rea^- 
son  he  was  sentenced  by  the  judge  of  the 
court  whence  the  injunction  had  emanated 
to  Imprisonment  for  the  term  of  10  days, 
which  be  served.  He  avers  that  the  process 
resultingin  his  imprisonment  had  been  ma- 
liciously, unlawfully,  and  wantonly  pro. 
cured  by  the  defendants,  who  were  then  the 
lessees  of  all  the  public  markets  of  the  city 
of  New  Orleans,  and  that  said  process  was 
obtained  and  was  issued  for  their  special 
benefit.  And  he  finally  charges  that,  be- 
ing in  no  way  or  manner  a  party  to  the 
pending  suit  in  which  the  injunction  had 
been  sued  out,  he  was  not  amenable  to 
said  writ,  and  that  his  imprisonment  for 
contempt  thereunder  was  therefore  unwar- 
ranted and  unlawful. 

We  have  not  been  favored  with  a  brief 
on  the  part  of  defendants'  counsel,  and  we 
have  not  had  the  advantage  of  being  fur- 
nished with  a  statement  of  the  reasons 
which  led  the  district  judge  to  the  decree 
rendered  by  him  in  this  case.  We  are  there- 
fore left  to  surmise  and  conjecture  in  our 
search  for  the  g:rounds  of  law  on  which  the 
judgment  could  be  rested ;  and  we  are  con- 
stramed   to  conclude,  after  a  thorough 
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study  of  the  case,  and  anexhaastlTeexani- 
inatlonof  the  authorities  within  our  reach, 
that  the  judgment  can  find  no  eanetion  ei- 
ther in  law  or  in  equity.  Thequestlon  pre- 
sented Is  apparently  new  In  our  own  Juris- 
prudence, in  which  we  find  no  cases  directly 
In  point.  But  the  judgment  which  would 
hold  that  plaintiff's  petition  in  this  case  dis- 
closes no  cause  of  action  tor  damages  in- 
Tolves  the  proposltioo  that  one  who  has 
been  held  In  contempt,  and  imprisoned  for 
the  violation  of  an  injunction  not  ad- 
dressed ,or  directed  to ,  or  served  on  him ,  and 
Issued  In  acase  to  which  he  is  not  aparty.is 
without  redress  under  the  law,  or  that  the 
parties  on  whose  inatigation  and  procure- 
ment, and  for  whose  benefit,  the  process 
was  inaugurated  and  conducted,  cannotln 
law  he  held  responsible  for  their  acts  In  the 
premises.  Wehastentosaythatwe  cannot 
Bnbscribe  to  such  a  doctrine.  The  only  au- 
thority in  our  law  for  the  imprisonment  of 
any  person  as  a  result  of  an  injunction  pre- 
Tionsly  gran  ted  is  to  befonnd  in  article  308 
of  the  Code  of  Practice,  which  reads :  "  If 
one  against  whom  the  injunction  is  direct- 
ed violate  the  same,  or  refuse  to  obey,  the 
court  may  either  cause  to  be  destroyed 
whatever  may  have  been  done  In  contra- 
vention to  the  Injunction,  if  it  be  practi- 
cable, or  they  may  pnnlsh  him  byanimpris- 
onraent  not  exceeding  ten  days."  (Italics 
are  ours.)  The  grant  of  power  from  the 
sovereign  to  punish  in  such  a  case  Is  con- 
ditioned in  a  manner  to  restrict  its  exer- 
cise towards  one  against  whom  the  injunc- 
tion is  directed;  and  courts  are  clearly  pow- 
erless to  extend  such  a  power,  by  impli- 
cation or  by  any  other  means,  beyond  its 
well-defined  limits.  All  laws,  in  derogation 
of  common  rights,  and,  above  all,  affecting 
the  freedom  or  liberty  of  the  citizen,  must 
be  strictly  construed. 

It  is  a  fair  construction  of  the  writ  of  in- 
junction Issued  against  Bernard  Barthe 
that,  within  the  meaning  of  the  court,  the 
keeping  of  a  private  market  at  No.  149 
Terpsichore  street  was  forbidden  by  the 
city  ordinance  then  in  process  of  execution, 
and  that,  until  otherwise  decided  by  the 
coui^,  it  was  illegal  for  plaintiff  In  this 
case,  or  any  one  else,  to  open  and  attempt 
to  carry  on  a  private  market  at  that  place. 
And  it  is  quite  certain  that  by  his  attempt 
in  the  premises  plaintiff,  E.  J.  Barthe,  had 
become  amenable  to  prosecution,  and  to 
punishment  by  fine  or  Imprisonment,  un- 
der the  provisions  of  the  city  ordinance. 
But  how  could  he  be  held  in  contempt  and 
punished  for  the  violation  of  the  process  of 
the  court,  which  was  not  directed  to  him  ? 
In  the  case  of  State  v.  Judge,  84  La.  Ann. 
741,  this  court  held  that  an  Injunction  em- 
anating from  a  court  having  no  power  to 
grant  it  is  an  absolute  nullity,  and  that 
the  condemnation  of  the  defendantforcon- 
tempt  falls,  with  the  injunction,  the  mo- 
ment such  nullity  has  been  pronounced.  A 
fortiori  must  it  be  apparent  that  an  in- 
junction, not  described,  to  a  party  who  is 
condemned  in  contempt  forlts  violation.  Is 
an  absolute  nullity  quoad  the  party  thus 
de€dt  with.  And  hence  It  follows  that  the 
condemnation  thus  pronounced,  and  the 
Imprisonment  thus  ordered,  are  unjustifia- 
ble and  unwarranted  in  law.  Both  are 
tber^ore  torts,  for  which  the  perpetrators 
T.7so.no.8 — 6 


thereof  are  and  must  be  held  responsible. 
Such  responsibility  flows  from  the  textual 
provisions  of  article  235  of  the  Cl-\il  Code. 
This  doctrine  has  been  enforced  in  our  sis- 
ter states,  under  the  principles  of  the  com- 
mon law.  The  circumstances  and  proceed- 
ings in  the  case  of  Johnson  v.  Von  Kettler, 
66  111.  65,  are  strikingly  similar  to  the  case 
in  hand, and  the  decision  therein  made  is  of 
itself  ample  authority  for  the  views  which 
we  have  just  announced.  The  appellee  in 
that  case,  together  with  his  wlfe,.who  was 
the  administratrix  of  an  estate,  were  im- 
prisoned for  contempt  in  not  complying 
with  an  order  which  had  been  previously 
entered  against  the  administratrix,  requir- 
ing her  to  pay  ont  a  certain  sum  of  money. 
In  an  action  by  the  husband  for  false  im- 
prisonment, against  the  party  at  whose 
instance  the  condemnation  in  contempt 
bad  been  pronounced,  it  was  held  that  the 
defendant  was  liable  In  damagesforthear- 
rest  and  imprisonment  of  the  husband,  for 
the  reason  that  he  had  procured  the  same, 
and  because  the  court  was  without  juris- 
diction to  render  an  order  against  the  hus- 
band, as  be  was  not  a  party  to  the  man- 
date previously  dli"ected  to  his  wife,  the 
administratrix.  To  the  contention  that 
the  husband  was  amenable  to  the  order 
because  he  administered  jointly  with  his 
wife,  the  supreme  court  of  Illinois  an- 
swered :  "  Assuming  that  the  position  tak- 
en by  counsel  can  be  maintained,  and  that 
appellee  received  the  assets  of  the  estate  in 
the  capacity  of  administrator,  still  it  was 
as  indispensable,  before  he  could  be  put  In 
default  for  non-payment  of  the  claims 
against  the  estate,  that  he  should  first  be 
required,  by  an  order 'lawfully  made,'  to 
pay  such  claims  as  though  he  had  been  the 
actual  administrator.  There  was  in  fact 
no  order  on  appellee  to  pay  the  claim  of  the 
creditor.  The  only  cause  specified  in  the 
statute,  in  this  regard,  for  which  he  could 
be  Imprisoned,  was  for  thenon-compliance 
with  an  order  of  court  after  the  proper 
demand  had  been  made  on  him  to  do  so. 
It  is  difiBcult  to  comprehend  on  what  prin- 
ciple a  party  can  be  committed  for  not 
complying  with  an  order  of  court,  when 
none  has  been  entered,  against  him.  The 
proposition  itself  is  absurd,  and  need  not 
be  elaborated.  It  is  not  sufficient  that  an 
order  was  entered  against  the  administra- 
trix. The  appellee  was  no  party  to  that 
proceeding,  on  the  record  or  otherwise. " 
See,  also.  Spice  v.  Stelnruck,  14  Ohio  St.  218; 
Hauss  V.  Koblar,  25  Kan.  640.  The  prin< 
ciple  under  which  a  party  who  has  pro- 
cured such  a  process,  orfor  whose  benefit  it 
had  been  issued,  is  liable  in  damages  to  one 
who  has  thereby  been  illegally  or  unjustly 
Imprisoned,  is  equally  well  settled  by  ju- 
risprudence. Vaughn  v.  Congdon,  56  Vt. 
Ill ;  Cody  v.  Adams,  7  Gray,  69 ;  Dlehl  v. 
Fricster,87  Ohio  St.  473;  Webber  v.  Kenny, 
1  A.  K.  Marsh.  256 ;  Fenelon  v.  Butts,  63 
Wis.  344,  10  N.  W.  Eep.  501;  Hallock  v. 
Dominy,  7  Hun,  52. 

We  are  clearly  of  the  opinion  that  plain- 
tiff's petition  does  disclose  a  cause  of  ac- 
tion, and  that  his  right  to  recover  dam- 
ages must  be  determined  by  a  trial  on  the 
merits.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed;  and  it  is 
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now  ordered  that  the  exception  of  no  cause 
of  action,  herein  interposed  by  defendants, 
be  overruled  and  dismissed,  and  that  tliis 
case  be  remanded  for  trial  on  its  merits, 
according  to  law  and  to  the  view  herein 
expressed.  Costs  of  this  appeal  to  be  taxed 
to  appellees.  All  other  costs  to  abide  the 
final  determination  of  the  cause. 

Fennbr,  J.,  (diascntlnfir.)  This  Is  an  ac- 
tion forfalse  imprisonment.  It  clearly  ap- 
pears on  the  face  of  the  petition  that  though 
defendants  are  charged  with  Instigating 
the  proceeding,  yet  the  imprisonment  for 
which  damages  are  claimed  was  effected 
in  execution  of  a  judgment  of  the  civil  dis- 
trict court,  which  found  plaintiff  guilty  of 
a  contempt,  and  sentenced  him  to  the  pun- 
ishment. On  this  point  the  petition  is  un- 
ambiguous. I  quote  the  allegations:  That 
"plaintiff  was  arrested  on  a  process  for 
contempt  of  court,  which  said  contempt 
was  treated  as  consisting  and  made  of  a 
violation  of  an  injunction  issued  in  a  suit 
against  one  Bernard  Barthe,  and  to  which 
plaintiff  was  in  no  respect  a  party ;  that 
under  said  process  petitioner  was,  by  the 
judge  of  the  civil  district  court,  in  which 
said  suit  wa€  pending,  found  guilty  of  said 
contempt,  and  for  the  name  sentenced  to 
an  Imprisonment  in  the  parish  prison  for 
the  period  of  ten  days. " 

Upon  these  allegations  the  judge  a  gvo 
sustained  an  exception  of  no  cause  of  ac- 
tion, and,  as  I  think,  correctly.  Defendant 
cannot  be  mulcted  in  damages  for  simply 
Bubmittiog  to  the  court  thequestion  wheth- 
er or  not  the  plaintiff  had  committed  a 
contempt  of  its  authority.  The  finding 
and  sentence  of  the  court  would  be  a  com- 
plete bar  to  an  action  for  malicious  prose- 
cution of  a  civil  suit;  and  I  think  it  equal- 
ly bars  this  suit  forfalse  Imprisonment. 

Itis  claimed  that  this  finding  and  order  of 
the  court  were  absolute  nullities,  because 
article  808  of  our  Code  of  Practice  only  au- 
thorizes punishment  tor  disobedience  of 
an  Injunction  when  committed  by  "one 
against  whom  the  injunction  is  directed. " 
But  article  181  confers  upon  courts  the 
much  broader  authority  to  "  punish  all  con- 
tempts of  their  authority  "  by  fine  and  im- 
prisonment. This  powerls  notconfined  to 
parties  to  cause;  and  I  can  well  conceive 
that  a  third  person  might  knowingly  and 
intentionally  so  act  with  reference  to 
something  prohibited  by  its  injunction  as 
to  constitute  "  a  contempt  of  its  authori- 
ty." The  judgment  finding  plaintiff  guilty 
of  contempt  was  one  within  the  jurisdic- 
tion of  the  court,  rendered  on  a  question 
which  it  was  bound  to  determine,  which 
was  unappealable,  and  which  has  never 
l>een  annulled  or  set  aside  by  any  appeal 
to  thesupervisory  jurisdiction  of  this  court. 
Its  validity  cannot  be  q  nestioned  collateral- 
ly; and  it  should  stand  as  valid  until  set 
aside  by  competent  authority,  as  was  done 
In  the  case  of  Liversy  and  Hero,  (State  v. 
Judge,  84  La.  Ann.  741.)  But,  if  it  were  con- 
ceded that  the  judgment  was  an  absolute 
nullity,  yet,  having  been  rendered  by  a 
court  of  general  jurisdiction,  I  think  it  still 
operates  a  competent  protection  to  defend- 
ants. 

It  B6ems  to  me  self-evident  that,  it  the 
nullity  were  so  absolute  that  it  could  not 


protect  defendants,  who  merely  snggested 
it,  still  less  could  it  avail  as  a  protection 
to  tlie  judge  who  rendered  and  caused  it 
to  be  executed :  and,  if  plaintiff  had  a  case 
for  damages  here  against  the  defendants, 
he  has  a  better  case  against  the  learned 
judge  who  Incarcerated  him.  But  it  is 
now  well  settled  that,  while  judges  of 
inferior  courts,  vested  only  with  limited 
and  special  jurisdiction,  are  held  answera- 
ble at  law  to  all  persons  injured  by  their 
acts  in  excess  of  their  jurisdiction  and 
power,  a  contrary  rule  prevails  with  ref- 
erence to  the  judges  of  superior  courts  of 
general  jurisdiction.  This  distinction  was 
fully  considered  and  enforced  by  the  federal 
supreme  court  in  the  case  of  Bradley  v. 
Fisher,  13  Wall.  335,  and  the  reasons  on 
which  it  is  based  are  well  expounded  by 
Mr.  Cooley  in  his  work  on  Torts.  Pago 
419.  This  removes  the  case  from  the  oper- 
ation of  the  authorities  quoted  in  the  ma- 
jority opinion.  In.Tohnsonv.Von  Kettler, 
66  III.  63,  the  judicial  order  rejected  as  a  pro- 
tection was  rendered  by  a  county  court;  in 
Spice  V.  Stdnruck.l4  Ohio  St.  218.  by  a  jus- 
tice of  the  peace;  in  Diehl  v.  Friester,  37 
Ohio  St.  473,  by  a  probate  court.  These 
are  all,  generally  and  presumably.  Inferior 
courts  of  limited  jurisdiction,  and  do  not 
fall  under  the  protection  granted  to  courts 
of  general  jurisdiction.  The  civil  district 
court  is  a  court  of  the  broadest  and  most 
greneral  jurisdiction,  and,  under  the  welt-set- 
tled principles  abovereferred  to.theordera 
and  decrees  rendered  by  its  judges,  in  the 
exercise  of  judicial  power  and  uf  jurisdic- 
tion which  is  invoked  by  lltigaats,  and 
which,  rightl.v  or  wrongly,  they  decide 
that  it  possesses,  form  a  complete  shield 
against  a  civil  action  of  account  thereof, 
for  the  judges  themselves,  for  the  officers 
executing  the  orders,  and  for  the  parties  in- 
voking them.  It  need  hardly  be  said  that 
actions  for  wrongful  issuance  of  conserva^ 
tory  process  rest  on  absolutely  different 
principles. 

For  these  reasons,  I  dissent  from  the 
opinion  and  decree. 

Behearing  refused  February  10, 1800. 


(tt  La.  Ann.  U«) 

CiTT  OF  New  Orleans  v.  Firemen's 
Ins.  Co.         « 

(Supreme  Court  of  Louisiana.   Jan.  31,  IfiSS. 
41  La.  Ann.) 

MuinCIFAI.   COBPOBATIOKS — ^T.lXATIOIt — Pbhaioih 
— CoNSTITtTTIOSAL  LaW. 

1.  The  power  conferred  by  tbe  legislature  on 
the  city  of  new  Orleans  In  one  act  to  impose  a 
license  tax,  united  to  tbe  power  conferred  in  an- 
other to  enforce  the  collection  of  any  and  all  taxes 
due  to  any  political  corporation,  carry  with  tbem, 
neoossaruy,  the  power  to  impose  just  sncb  a  pen- 
alty as  may  be  imposed  by  state  laws;  and  it 
further  authorizes  the  city  council  to  adopt  the 
state  license  law  as  its  own. 

3.  Tbe  intention  of  tbe  f  ramers  of  the  constitu- 
tional article  (318)  conferring  on  muncipalities  tbe 
same  power,  in  connection  with  matters  of  taxa- 
tion, as  Is  conferred  upon  tbe  state,  was  to  bring 
about  barmonions  and  uniform  action  therein. 

8.  Tbe  grant  of  full  power  to  tax  oarries  with 
it  authority  to  use  all  means  to  accomplish  the  ob- 
ject; and  tbe  Imposition  of  penalties,  after  due 
noUncation  of  the  non-payment  of  taxes,  Is  a  le- 
gitimate means  of  collecting  revenues. 

4.  Article  46  of  the  constitution,  prohibiting 
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the  eeneral  Msemblj  from  paulng  may  local  or 
•pedal  law  fixing  the  rate  of  Interest,  ezclaslTely 
applies  to  oontesta  between  indiyidxials.  Taxes 
we  not  debts. 

5.  Different  provislonsof  the  oonstitntlon  must 
be  construed  together  and  harmonized.  The  limit- 
ations contained  in  article  46  cannot  be  considered 
as  in  any  way  Interfering  with  the  legislature's 
unlimited  control  of  the  chartered  rights  and  pow- 
ers of  the  city  of  New  Orleans. 
(Sl/II"i>u«  by  the  Court) 

Appeal  from  civil  district  court,  parish 
d  Orleans;  Riqbtor,  .Tud^e. 

BntiifirhD,  Buck,  Dlnkelsplel  &  Hart,  for 
appellcuits.  W.  B.  SommerrWe,  AB8t.Cit7 
Atty.,  for  appellee. 

Watkins,  J.  This  Is  a  proceeding  by  rule 
against  the  defendant  for  the  recovery  of 
the  amount  nf  Its  city  licensee  of  f  550  for 
the  year  1X87,  with  2  per  cent,  per  month 
Interest  from  the  1st  of  March,  1887,  and  a 
Uke  sum  for  the  year  1888,  with  like  inter- 
est, from  the  1st  of  March,  1«88.  The  an- 
swer  uf  the  defendant  is  substantially  em- 
bodied In  one  phrase,  viz:  "That  tlie  im- 
position of  any  greater  interest,  by  way  of 
penalty  or  otherwise,  by  the  city  of  New 
Orleans,  [than  five  per  cent.,]  is  Illegal,  and 
in  violation  of  article  46  of  the  constitu- 
tion." It  does  not  contest  the  capital. 
There  was  ajudgment  in  favor  of  the  plain- 
tiff for  the  sum  of  $1,100  for  licenses  for  the 
years  18K7  and  1888,  with  2  per  cent,  per 
month  interest  from  the  Ist  of  March,  1888. 
In  her  answer  to  the  appeal,  the  city  asks 
an  increase  of  the  Judgment  so  as  to  give 
intereston  the  amountof  thelicense  of  1887 
from  the  1st  of  March,  1887,  as  claimed. 
It  is  admitted  that  the  license  ordinances 
of  the  city,  for  1887  and  1888,  were  copies  of 
the  state  license  law  of  1886.lt  being  act  101 
of  that  year.  Section  25  of  that  act  is  ro- 
lled upon  by  the  city  treasurer  for  the  col- 
lection of  2  per  cent,  per  month  interest.  It 
is  in  these  words,  viz.:  "That  all  unpaid 
licenses  shall  bear  interest  at  the  rate  of 
two  per  cent,  per  month  from  the  Ist  day 
of  March,"  etc.  But  the  contention  of  de- 
fendant's counsel  is,  that  "  a  municipal  cor- 
poration can  impose  no  penalties  unless  by 
positive  legislative  permission  or  grant," 
and  they  Insist  that  such  permission  has 
not  been  given  the  plaintiff  in  this  instance, 
and  hence  the  municipal  ordinance  in  ques- 
tion to  null.  On  the  other  hand,  the  con- 
tention of  plaintiff's  counsel  is  that  the 
corporation  was  given  the  power  by  the 
h^slative  Act  No.  119  of  1882,  and,  if  that 
to  not  true,  ample  power  was  conferred  by 
the  terms  of  the  city  charter,  viz.,  section 
68,  Act  20  of  1882.  Weregard  Act  119ofl882 
as  an  enabling  act,  for  "the  political  cor- 
porations of  the  state,"  and  that  its  sole 
object  was  to  empower  such  corporations 
to  "enforce  the  collection  of  any  and  all 
taxes  doe  to  them,  within  such  time  and  In 
tlie  manner  provided  by  existing  state 
laws."  It  to  purely  and  simply  a  remedial 
law,  pertaining  to  the  collection  of  taxes, 
and  does  not  purport  to  confer  upon  said 
corporation  any  legislative  authority 
whatever.  Section  63,  Act  20  of  1882,  con- 
fers upon  the  dty  council  the  power  to  "im- 
pose an  annual  Ucense  tax  on  trades,  pro- 
fessions, and  callings,"  but  it  maks  no  men- 
tion of  either  penalty  or  Interest. '  But, 
while  It  to  perfectly  true  that  there  to  no 


special  mention  made  of  either  penalty  or 
interest,  we  incline  to  the  opinion  that  the 
power  conferred  in  one  act  to  impose  a 
license  tax,  united  to  the  power  conferred 
in  the  other  to  enforce  the  collection  of 
"any  and  all  taxes"  due  ^  any  political 
corporation,  carries  with  it,  necessarily, 
the  power  to  impose  just  such  a  penalty 
as  may  be  imposed  by  state  laws;  and  it 
further  authorizes  the  city  council  to 
adopt  the  state  license  law  as  Its  own. 
We  entertain  no  duubt  of  the  fact  that 
such  was  the  intention  of  the  frnniers  of 
the  constitutional  article  (218)  which  con- 
fers upon  municipalities  the  same  power, 
under  the  sanction  of  the  legislature,  of 
course,  in  connection  with  matters  of  tax- 
ation, as  Is  conferred  upon  the  state.  Such 
was  doubtless  the  object  ha<l  In  view  by  the 
legislature  In  passing  Act  119  ot  18K2,  cited 
supra.  This  view  is  well  borne  out  in  the 
opinion  of  the  court  in  Slack  v.  Ray,  26  La. 
Ann.  674,  in  which  this  language  is  em- 
ployed, viz. :  "  The  g^ant  of  full  power  to 
tax  carries  with  it  authority  to  use  all 
means  necessary  to  accomplish  the  object; 
and  the  Imposition  of  penalties,  after  due 
notice,  for  non-payment  of  taxes,  is  a  legit- 
imate means  of  collecting  revenue."  The 
contention  of  defendant's  counsel,  that  ar- 
ticle 46  of  the  constitution,  prohibiting  the 
general  assembly  from  passing  "  any  local 
or  special  law  fixing  the  rate  of  interest," 
is  tantamount  to  a  prohibition  against 
such  a  rate  of  interest  as  is  contained  In  the 
license  law  and  ordinance  under  consider- 
ation, when  applied,  or  sought  to  be  ap- 
plie<l,  to  the  corporation  ot  New  Orleans, 
is  untenable.  We  regard  it  as  clearly  and 
exclusively  applicable  to  con  tracts  between 
indlviduato  and  especially  those  appertain- 
ing to  matters  of  indebtedness ;  and  It  has 
been  frequentiy  decided  that  taxes  are  not 
debts.  Reed  v.  Hte  Creditors,  39  La.  Ann. 
121,  1  South.  Rep.  784. 

But  different  provisions  of  the  constitu- 
tion must  be  construed  together  and  hap- 
mouized,  and  in  so  doing  we  find,  in  'the 
same  article  above  cited,  a  provisiun  ex- 
cepting the  city  of  New  Orleans  from  the 
operation  and  effect  of  the  limitations 
thereby  Imposed,  and  explicitly  conferring 
upon  the  general  assembly  full  authority 
to  deal  with  her  chartered  rights  and 
power  at  will.  The  Judgment  Is  correct 
in  all  respects,  except  with  regard  to  the 
Interest  on  the  amount  of  the  1887  license. 
This  should  be  changed  so  that  it  should 
be  computed  from  the  let  of  March,  1888, 
the  date  of  defendant's  default.  It  to 
therefore  ordered  that  the  judgment  ap- 
pealed from  be  so  amended  that  the  2  per 
cent,  per  month  Interest  on  the  sum  Ot 
f650  due  by  the  defendant,  for  license  ot 
1887,  shall  be  computed  from  the  1st  of 
March,  1887,  and  as  thtu  amended  the  same 
be  affirmed. 


(41  La.  Ann.  S19) 

CrFT  or  New  Oblbans  v.  Pontchabtbadi 
R.  Co.  et  al. 

(.Supreme  Court  of  LouieUina.     May,  1889.    41 
La.  Ann.) 

KvinciFAi.  CoBPoainoNS— LiosKBB  Tax. 

1.  Article  217  of  the  constitution  has  no  raf«(k. 
•noe  to  domestic  oorporatlona. 
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S.  License  taxes  must  be  graduated,  and  there- 
fore need  not  be  equal  and  uniform. 

3.  Where  the  license  tax  levied  by  the  city 
does  not  exceed  that  levied  on  the  same  occupa- 
tions in  the  city  by  the  state,  it  is  valid,  even  if 
the  state  should  have  invalidated  her  own  license 
tax  by  illegal  discripiination  between  persons  pur- 
suing the  same  business  in  diilerent  subdivisions 
of  the  state.  Such  objection  must  be  urged  against 
the  state's  tax  and  contradictorily  with  her. 

4.  The  penalty  of  2  per  cent,  per  month  im- 
posed by  the  city  on  delinquent  licenses,  being  the 
same  as  that  imposed  by  the  state,  is  legal. 

Appeal  frmn  civil  district  court,  parish 
ol  Orleans;  King,  Judge. 

Harry  H.  Hall  and  Bayne,  Penegre  & 
Bayne,  for  appellants.  W.  B.  Sommer- 
vOIe,  Aast.  City  Atty.,  for  appellee. 

Fennee,  J.  TliiB  suit  Involves  a  contes- 
tation aa  to  the  constitutionality  and  le- 
gality ol  the  license  taxes  levied  on  the  de- 
fendants bv  the  city  of  New  Orleans  under 
her  ordinances  Nob.  2035  of  1887  and  2661  of 
1888.  The  answer  of  defendants  sets  up 
various  grounds  of  Illegality  and  unconsti- 
tutionality, but  all  have  been  abandoned 
in  this  court  except  the  following: 

1.  It  is  charged  that  the  license  taxes 
claimed  are  not  graduated,  and  are  not 
equal  and  uniform,  as  to  all  corporations 
transacting  the  same  kind  of  business,  be- 
ing thereby  violative  of  article  217  of  the 
constitution.  A  reference  to  article  217  will 
show  that  it  applies  exclusively  to  foreign 
corporations,  and  not  to  domestic  ones, 
such  as  the  defendants.  The  other  objec- 
tions to  the  mode  of  graduation  and  want 
of  equality  and  uniformity  are  met  and 
silenced  by  our  recent  decisions  on  these 
questions.  State  v.  Bank,  41  La.  Ann.  — , 
6  Sonth.  Bep.  682;  State  v.  Insurance  Co., 
40  La.  Ann.  464,  4  South.  Rep.  504;  Police 
Jury  V.  Marrero,  38  La.  Ann.  897 ;  State  v. 
Schonhausen,  37  La.  Ann.  42;  State  v. 
O'Hara,  36  La.  Ann.  94;  State  v.  Chap- 
man, 35  La.  Ann.  76. 

2."  The  next  objection  is  that  the  license 
taxes  imposed  by  the  city  are  Invalid  be- 
cause there  was  no  valid  state  law  levying 
licenses  on  such  corporations.  Article  206 
of  the  constitution  provides  that  "no  po- 
litical corporation  shall  impose  a  greater 
license  tax  than  is  imposed  by  the  general 
assembly  for  state  purposes."  This  pro- 
vision has  been  construed  to  mean  that, 
when  the  state  levies  no  license  on  a  par- 
ticular business,  the  city  can  exact  none. 
It  Is  not  denied  that  the  general  assembly 
has  levied  a  license  on  the  occupation  of 
defendants,  and  that  the  city  exacts  no 
greater  sum  for  its  own  license.  But  it  is 
said  that  the  provision  of  the  state  license 
law  on  this  subject  is  invalid,  because  it 
has  made  an  unconstitutional  discrimina^ 
tion  between  persons  pursuing  the  same 
occupation  in  cities  having  population  ex- 
ceeding 50,000  and  in  those  having  a  less 
population.  If  there  be  any  merit  in  such 
aja  objection  to  the  validity  of  the  license 
imposed  by  the  state,  it  must  be  urged 
when  the  state  seeks  to  enforce  her  license, 
and  contradictorily  with  her.  It  Is  very 
clear  that  it  has  no  application  to  the 
license  imposed  by  the  city,  which  makes 
no  snch  discrimination,  and  which  has  not 
levied  a  greater  license  than  that  imposed 


by  the  general  assembly  on  these  defend- 
ants. 

8.  The  final  objection  Is  that  the  ordi- 
nance of  1888  allows  a  penalty  of  2  per 
cent  per  month  on  delinquent  licenses.  We 
have  quite  recently  at9rmed  the  validity  of 
this  penalty.  City  of  New  Orleans  v.  In- 
surance Co.,  41  La.  Ann.  — ,  ante,  82.  But 
the  defendants  claim  that  they  have  dis- 
covered a  statute  prohibitlngsuchacharge, 
which  has  escaped  our  attention.  They 
refer  to  section  9  of  Act  48  of  1871,  amend- 
ing section  21  of  the  city  charter  of  1870. 
But  a  reference  to  the  two  laws  shows 
that  the  amendment  embraces  taxes  only, 
and  not  licenses;  that  it  limits  penalties 
on  delinquent  taxes  to  10  per  cent,  per  an- 
num, butlea  ves  those  on  delinquent  licenses 
untouched.  The  state  imposes  the  penal^ 
of  2  per  cent,  per  month  on  her  delinquent 
licenses,  and  the  city  simply  adopts  the 
same, conforming  therein  to  the  authority 
vested  in  her  by  Act  119  of  1882,  which  vesta 
the  political  corporations  with  all  the 
means  of  enforcing  their  taxes  which  are 
provided  in  state  laws,  among  which  are 
included  the  right  to  exact  the  same  pen- 
alties for  delinquency. 

Judgment  affirmed. 

——'         (4J  Lb.  Ann.  U) 
State  ex  rel.  City  op*  New  Obleans  v. 

New  Orleans  &  N.  £.  R.  Co. 

(Supreme  Ctrurt  of  LowlsUina,    Jan.  6, 1890.) 

Fbdbsai.  CotntTS  —  Fbdsbal  Question  —  Abatb- 

HENT — Suit  PbKDINO — UiLNDilHUS. 

1,  Both  the  parties  to  the  suit  being  citizens 
of  Louisiana  it  cannot  be  removed  unless  there  is 
some  federal  question  involved.  Conceding  that 
the  defendant's  charter  is  a  protected  contract  ia 
the  sense  of  the  United  States  constitution,  and 
that  the  ordinance  sought  to  be  enforced  is  such  a 
law  as  may  impair  its  obligation,  yet  the  facts  do 
not  sustain  such  contention. 

2.  It  has  frequently  been  held  in  the  supreme 
court,  as  well  as  in  the  circuit  courts  of  theUnlted 
States,  that  the  pendency  of  a  suit  in  a  state  conrt 
is  no  ground  for  a  plea  in  abatement  to  a  suit  upon 
the  same  matter  in  a  federal  court.  This  being  a 
recognized  rule  of  federal  jurisprudence,  it  should 
be  adhered  to  in  our  own  court,  as  matter  of  judi- 
cial reciprocity. 

8.  This  is  a  suit  by  mandamus,  under  the  pro- 
visions of  Act  133  of  1888,  for  the  purpose  of  co- 
ercing the  defendant's  compliance  with  one  of  its 
obligations  to  and  in  favor  of  the  city  of  New  Or- 
leans, and  which  is  contained  in  section  i  of  city 
ordinance  No.  7483,  A.  H. ;  it  being  an  ordinance 
granting  said  railroad  company  the  right  to  con- 
struct, operate,  and  maintain,  by  steam,  a  railroad 
for  the  transportation  of  freight  and  passengers, 
from  a  designated  point  on  the  shore  of  Lake 
Pontchartrain  to  a  point  designated  on  the  shor^ 
of  the  Mississippi  river,  within  the  limits  of  the 
city  of  New  Orleans;  and  also  granting  it  theright 
to  occupy  a  portion  of  the  river  front,  on  certain 
conditions  stipulated  therein.  The  contention  on 
the  part  of  the  city  is  that  she  granted  the  railroad 
company  the  right  to  occupy  for  its  purposes  and 
uses  that  portion  of  the  levee,  batture,  and  wharf, 
beginning  at  Port  street,  and  extending  down  the 
river  to  Montegut  street,  a  distance  of  1,000  feet, 
and  the  right  to  erect  and  maintain  thereon,  at  its 
own  expense,  such  ferry  facilities,  wharves,  piles, 
machinery,  and  other  structures  as  shall  be  neces- 
sary and  convenient  for  the  transaction  of  the  busi- 
ness of  the  company;  but  that,  in  consideration 
therefor,  the  railroiid  company  obliged  itself  to 
keep  said  wharves  which  hwl  been  constmoted  by 
the  city,  and  occupied  by  it,  at  such  point  as  might 
be  designated,  and  to  pave  Levee  street,  from  I^n- 
isa  to  Poland  street,  with  square  blocks  of  granite. 
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This  iMt  (AURation  is  the  one  sought  to  Iw  enforced 
1iy  the  city.  There  was  a  judgment  in  the  court 
a  quo  in  favor  of  tiie  respondent,  which  Is  re- 
versed, and  the  fnandamus  made  peremptoiy. 

FBNMm,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  cItH  district  court,  parisb  of 
Orleans ;  Monroe,  Judge. 

F^ocla  B.  Ltte.  tor  appellant.  Robt. 
Mott,  euid  H.  H.  Hall,  for  appellee. 

Watkinb,  J.  This  Is  a  proceeding,  by 
way  otmandamuB,  against tbe New  Orleans 
&  Northeastern  Railroad  Company,  for 
the  purpose  of  coercing  its  compliance  with 
one  of  its  obligations  to  and  in  favor  of 
the  city  of  New  Orleans,  and  which  is  con- 
tained in  section  2  of  ordinance  No.  748S, 
A.  8.,  adopted  by  the  city  council  on  the 
9th  of  December,  1881;  it  being  on  ordi- 
nance gran  ting  said  railroad  company  the 
right  to  construct,  operate,  and  mamtaln 
by  steam,  a  railroad  for  the  transporta- 
tion of  freights  and  passengers,  from  a  des- 
ignated point  on  the  shore  of  Lake  Pont- 
chartrain  to  a  point  designated  on  the 
shore  of  the  Mississippi  river,  within  the 
limits  of  the  city  of  New  Orleans,  and  also 
granting  it  the  right  to  occupy  a  portion 
of  the  river  front,  on  certain  conditions 
■tlpalated  therein.  The  Interpretation 
placed  upon  the  contract  rights  and  obliga- 
tions of  the  parties,  respectively,  as  flow- 
ing from  said  ordinance,  on  the  part  of  the 
d'^  attorney,  is  that  the  city  granted  the 
railroad  company  the  right  to  occupy,  tor 
its  purposes  and  ases,  the  portion  of  the 
levee,  b&tture,  and  wharf,  beginning  at 
Port  street,  and  extending  clown  the  river 
to  Montegut  street,  a  distance  of  1,000  feet; 
and  the  right  to  erect  and  maintain  there- 
on, at  its  own  expense,  such  ferry  facili- 
ties, wharves,  piles,  machinery,  and  other 
structures  as  shall  be  necessary  and  con- 
venient tor  the  transaction  of  the  business 
ot  the  company;  butthatln consideration 
therefor  the  railroad  company  obliged  it- 
self to  keep  said  wharves  in  repair ;  to  re- 
place the  wharves  which  had  been  con- 
structed by  the  city  and  occupied  by  it,  at 
such  point  as  might  be  designated;  to  pave 
Levee  street  from  Louisa  to  Poland  street 
with  square  blocks  ot  granite,  the  lay- 
ing ot  this  pavement  to  be  commenced  im- 
mediately after  it  obtains  posBeesion  ot 
said  1,000  feet  of  levee  front  and  bat- 
tare,  and  to  be  completed  within  one  year 
thereafter.  That  the  ordinance  provided 
that  the  grant  concerning  the  wharves 
and  levees  is  not  to  go  into  effect  until  the 
consent  ot  the  wharf  lessees  is  first  ob- 
tained. Thepetltlon  alleges  that  1,000  feet 
ot  levee  front  and  wharves  was  released  to 
the  railroad  company  by  the  whart  lessees 
on  the  18th  of  May,  1887,  and  that  it  ob- 
tained possession  and  control  of  the  same 
at  that  time,  but  has  made  no  attempt  to 
comply  with  the  stipulations  ot  its  con- 
tract, notwithstanding  the  delay  within 
which  the  work  ot  paving  was  to  be  com- 

gleted,  expired  several  months  prlorto  tlie 
isUtution  ot  this  suit.  Before  the  delays 
for  answering  had  expired,  the  detendaiit 
filed  a  petition  tor  removal  ot  the  suit  to 
the  United  States  circuit  court,  and.  same 
baring  been  refused,  It  filed  an  exception 
of  lis  pendens.    On  the  following  day  the 


respondent  filed  an  answer  or  return,— first 
fully  reserving  all  ot  its  rights  under  its 
motion  to  remove  and  plea  of  lia  pendens, — 
In  which  Act  138  of  1888  Is  assailed  as  uncon- 
stitutional and  void,  in  that,  if  enforced, it 
would  Impair  the  obligations  of  respond- 
ent's charter  contract,  and  the  pro  visions  ot 
the  constitution  ot  the  United  States ;  and. 
In  the  alternative,  a  general  denial  Is  plead- 
ed. The  judgea  QUO  overruled  the  plea  of  U/t 
pendens,  maintained  the  constitutionality 
of  the  law,  and,  on  the  evidence,  decided 
that  "as  the  respondent  did  not  •  •  • 
acquire  or  accept  possession  under  ordl- 
nance7483,  A.  S.,andas  the  possession  which 
It  enjoys  is  not  the  character  of  possession 
contemplated  by  that  ordinance,  the  ohll- 

fation  to  pave  cannot  be  enforced. "  He 
ischarged  the  rule  nlst,  refused  a  per- 
emptory mandamus,  and  the  relator  naa 
appealed. 

or  THK  MOTION  TO  REMOTB. 

1.  Both  the  parties  to  this  suit  being  cit- 
izens of  Louisiana,  it  cannot  be  removed 
unless  there  is  some  federal  question  in- 
volved. Defendant's  counsel's  contention 
Inthlsregardistwo-told,  vis. :  First.  That 
dty  ordinance  4788,  A.  S.,  imposes  on  the 
railroad  company  certain  onerous  "condi- 
tions tor  the  privilege  of  doing  that  which 
It  had  a  right  to  do"  under  its  charter 
without  the  sanction  ot  the  city,  and  to 
that  extent  its  contract  would  be  impaired 
Usfdd ordinance beenforced.  Second.  That 
Act  138  of  1888,  under  which  the  mantfamiis 
proceeding  was  instituted,  impairs  the 
obligation  ot  said  company's  contract  with 
the  city  as  found  in  said  ordinance  4783,  A. 
S.,  and  with  the  state  and  city,  as  found 
in  its  leglcdative  charter,  (Act  106  of  1871,) 
by  altering  and  changing  the  remedies  ex- 
isting at  we  Inception  of  said  contracts  toi 
the  enforcement  ot  the  obligations  thereof ; 
defendant's  contention  in  respect  to  the 
latter  being  that  at  the  time  said  contractv 
were  entered  into  its  obligations  thereun- 
der could  only  be  enforced  by  suit  tor  com- 
pensatory damages  for  non-performance 
thereof,  and  this  statute  authorizes  the 
enforcement  ot  specific  performance  by 
mandamus,  and  that  the  addition  of  this 
remedy  Impairs  the  contract  obligations  ot 
its  charter  and  city  ordinance.  Counsel 
for  the  city  replies  that,  it  defendant's 
charter  is  a  protected  contract  in  the  sense 
ot  the  United  States  constitution,  and  the 
ordinance  is  such  a  law  as  may  impair  its 
obligation,  yet  the  tacts  do  not  sustain  de- 
fendant's contention:  n)  Because  itschar- 
ter  only  authorized  the  company  to  enter 
the  city  by  way  otLake  Pontchartraln,  and 
extend  its  tracks  to  a  point  below  CanaJ 
street  not  nearer  to  the  Mississippi  river 
than  Claiborne  street;  (2)  because  the  city 
ordinance,  tor  the  first  time,  conferred  on 
the  defendant  any  riparian  right,  or  right 
to  occupy  any  portion  ot  the  levee  or  bat- ' 
tare  on  the  river  front. 

An  attentive  examination  and  careful 
comparison  ot  the  charter  and  ordinance 
have  perfectly  satisfied  us  ot  the  correct- 
ness ot  this  assertion.  The  charterconlers 
no  riparian  right  whatever,  and,  in  this 
respect,  the  ordinance  4783,  A.  S.,  is  itssole 
dependence.  Such  being  the  case.  Act  ISS 
of  1888  does  not  impair  in  any  way  the  d^ 
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tendant'a  charter  obligations,  and  ordi- 
nance 4783,  A.  S.,doe6  not  iropoee  any  con- 
dttions  upon  the  exercise  of  a  previously 
granted  charter  right.  The  motion  to 
transfer  was  therefore  properly  refused  by 
the  judge  a  quo.  But  it  appears  from  an 
exenipUticatlon  from  the  records  ot  the 
United  States  circuit  court  that,  subse- 
quently to  this  refusal,  the  respnudent 
caused  a  certified  copy  of  the  record  of  the 
court  A  qno  to  be  died  therein,  but  on  the 
bearing  ot  a  motion  of  relator  to  that 
effect  the  cause  was  remanded.  It  is  ia 
Btata  quo. 

2.  The  ground  ot  tbe  renpondent's  plea 
of  Ha  pendens  is  the  pendency  of  another 
suit  for  the  same  object,  before  the  Dnlted 
States  circuit  court,  entitled  City  ot  New 
Orleans  v.  New  Orlenr.s  and  Northeastern 
Railroad  Company,  (No.  11,87.5.)  Our  law 
declares  that  "the  same  cause  cannot  be 
brought  before  two  separate  courts, 
though  they  be  possessed  of  concurrent 
jurisdiction,  except  by  discontinuing  the 
suit  first  brought,  before  the  answer  is 
flletl."  Code  Prac.  art.  94.  It  ai>pears 
that  the  suit  above  referred  to  was  first 
filed  In  the  civil  district  court,  and  was 
nnmhered  therein  16,444,  and  was  snlme- 
quently  tranHferred  to  the  circuit  court, 
and  was  therein  transformed  in  to  an  equity 
proceeding,  and  given  the  present  number, 
11 ,375.  That  suit  had  for  i  ts  object  to  coerce 
the  railroad  company  to  comply  with  Its 
contract  made  In  pursuance  of  ordinance 
74«3,  A.  S.,  and  particularly  with  the  pro- 
visions ot  section  2,  which  confers  on  the 
company  the  right  to  occupy  and  use  por- 
tions of  the  levee  and  ftatt«re between  Port 
and  Montegut  streets,  and  obligee  it  to  erect 
thereon  certain  wharves,  piles,  etc.;  to  re- 
place certain  wharves  constructed  by  said 
city;  and  to  pave  Levee  street  with  square 
granite  blocks.  The  averment  is  made 
therein  that  "the  company  has  failed  to 
commence  or  prosecute  the  construction " 
of  said  works,  and  its  prayer,  Inter  aJta,  Is 
that  It  shall  "be  ordered  to  pave,  at  its 
own  expense,  with  square  blocks,  Levee 
street  from  Louisa  to  Poland  streets;"  but 
there  Is  no  allegation  in  the  petition  to  the 
effect  that  the  wharf  lessees  had  ever  re- 
leased to  and  in  favor  of  the  railroad  com- 
pany the  levee  front  and  existing  wharves, 
at  the  place  Indicated  aud  set  apart,  and 
which  release  was  stipulated  in  ordinance 
7483,  A.  S.,  to  be  a  condltlcm  precedent  to 
its  taking  possession  thereof,  and  without 
which  release  the  company  was  not  In  de- 
fault, and  the  city  without  a  right  of  ac- 
tion pro  tanto. 

The  failure  of  the  plaintiff  In  that  suit 
to  set  out  specifically  such  a  release  was 
made  a  matter  of  special  defense  In  that 
cause,  after  It  had  been  transformed  In- 
to an  equity  cause  in  the  United  States 
.circuit  court.  That  suit  was  filed  In  Jan- 
uary, 1886,  and  It  was  removed  in  May  fol- 
lowing. The  release  of  the  wharf  lessees 
was  not  granted  until  the  18th  of  May, 
1887,  subsequent  to  the  filing  of  defend- 
ant's cross-bills  and  answer  in  the  equity 
case.  It  is  clear  that  that  suit  was  pre- 
mature, and  afillcted  with  an  incurable 
defect,  which  would  have  defeated  it  in 
that  respect,  and  resulted  In  a  Judgment 
for  the  defendant.    In  addition,  we  have 


the  defendant's  own  admission  that  Act 
133  of  1888  confers  the  right  on  the  city  to 
enforce  specific  performance  tj  mandamus, 
and  that  such  right  was  not,  therefore, 
conferred  by  ordinance.  These  are  most 
material  differences  in  respect  to  the  legal 
means  of  enforcing  the  city's  rights,  and 
there  is  In  the  confection  of  the  pleadings 
a  corresponding  difference.  But  it  ap- 
pears from  an  exhibit  that  is  annexed  to 
the  record,  that  the  United  States  clr- 
cult  court  has  remanded  that  suit  to  the 
civil  district  court  for  want  of  Jurisdiction 
of  that  court,  and  that  the  interference 
has  ceased  to  exist.  It  also  appears,  by 
another  exhibit,  that  said  suit  was  dis- 
missed as  of  nonsuit,  after  it  was  so  re- 
manded. This  tlie  city  attorney  had  the 
undoubted  right  to  do,  under  the  circum- 
stances of  the  case. 

In  Schmidt  v.  Braunn,  10  La.  Ann.  26, 
our  predecessors  decided  this  Identical 
question,  and  held:  "Litis  pendentia  Is 
not  necessarily  a  peremptory  exception. 
It  Is  disposed  of  by  the  termination  of  the 
suit  mentioned' In  the  plea.  Such  was  tbe 
case  In  the  present  Instance. " 

In  Adnms  v.  Lewis,  7  Mart.  (N.  8.)  401, 
this  question  was  agitated  and  decided, 
and  the  court  said:  "First,  it  is  said 
that,  the  suit  being  pending  In  another 
court,  he  has  no  longer  any  control  over 
It,  and  could  not  dismiss  it.  But,  though 
be  could  not  dismiss  the  suit,  he  might 
renounce  all  advantages  under  It.  The 
place  where  he  made  the  inconsistent  de- 
mands cannot  affect  his  right  of  decid- 
ing between  theui.  It  is  suttlclent  if  he 
does  so  before  the  court  where  one  ot 
the  causes  are  pending,  to  enable  that 
court  to  proceed  with  the  claim  to  which 
he  gives  a  preference.  All  that  it  should 
require  isthatthe  election  be  made  In  such 
a  manner  as  would  prevent  the  plaintiff's 
taking  advantage  of  the  contrary  de- 
mand. " 

These  decisions  are,  to  onr  minds,  con- 
clusive of  the  present  controversy  on  the 
subject.  We  have  taken  the  pains  to  dis- 
cuss It  as  res  nova,  because  it  was  not  fully 
considered  in  Mix  v.  His  Creditors,  39  La. 
Ann.  626  2  South.  Rep.  391,  as  it  was  not 
distinctly  an  Issue  therein,  on  account  of 
defendant's  answer.  In  that  opinion  we 
merely  cited  Stanton  v.  Embrey,  93  U.  S. 
653,  and  Gordon  v.  Gllfoil,  »9  U.  S.  169,  In 
support  of  the  dicta  that,  on  the  question 
of  litis  pendentia,  the  federal  jurluprudence 
was  in  consonance  with  our  own.  But 
that  the  purport  of  those  opinions  may 
not  be  misunderstood  we  quote  from 
them.  In  the  former  the  court  say :"  Sup- 
pose it  were  otherwise,  still  it  is  insist- 
ed by  the  defendant  in  error  that  tbe 
pendency  of  a  prior  suit  In  another  Ja- 
rlsdiction  Is  not  a  bar  to  a  subsequent 
suit  in  a  circuit  court,  or  in  the  court  be- 
low, even  though  the  two  suits  are  for  the 
same  cause  of  action,  and  the  court  here 
concurs  in  that  proposition. "  In  the  lat- 
ter, at  page  178,  the  court  say:  "But  it 
has  been  frequently  held  that  the  pending 
of  a  suit  in  a  state  court  is  no  ground  even 
for  a  plea  in  abatement  to  a  suit  upon  the 
same  matter  In  a  federal  court. "  This  be- 
ing a  recognized  rule  of  federal  Jurlspm- 
dence,  It  should  be  adhered  to  in  our  owA 
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eoDrt  as  a  matter  of  Judicial  reciproclly. 
The  plea  was  correctly  overruled. 

8.  On  the  merits,  the  first  qaestion  that 
occnrs  for  examination  and  decision  is 
whether  or  not  the  respondent  acquired 
possesston  of  the  battvre,  levee,  and 
wharves  by  the  ordinance  7483,  A.  S. ;  and 
the  second  is  whether  the  character  of  its 
possession  is  such  as  was  contemplated  by 
that  ordinance,— lor  it  Is  upon  the  solu- 
tion of  these  two  propositions  that  the  Is- 
sue depends.  The  defendant's  counsel  for- 
mulates in  his  brief  this  statement,  vis. : 
"But  underlying  all  these  minor  objections 
Is  the  well-ascertained  fact  that  the  defend- 
ant has  not  taken  possession  of  the  1,000 
feet  of  river  front  under  ordinance  7483,  A. 
8.,  which  sought  to  impose  the  obligation 
of  paving',  but  it  took  possession  under 
the  ordinance  2246,  which  did  not  Impose 
paving,  and  with  the  distinct  agreement 
embodied  In  that  ordinance  and  Its  attend- 
ant contract  that  the  question  of  liability 
should  be  held  in  abeyance,  and  should  not 
be  in  any  manner  affected  by  the  qualified 
possession  under  this  ordinance  2246. "  Or, 
in  other  words,  "that  the  possession  of  the 
one  thousand  feet  of  river  frontand  batture 
described  in  section  2  of  ordinance  7483,  A. 
S.,  was  to  be  undisputed, in  order  that  the 
obligation  to  pave  should  become  effective 
and  executory  on  the  part  of  the  defend- 
ant. "  The  proof  is  that  the  respondent's 
occupancy  commenced  in  August  and  Sep- 
tember, 1887,  and  on  the  18th  of  May,  1887, 
the  whari  lessees  executed  a  release  in 
which  was  stated,  viz.:  "That  whereas, 
ordinance  No.7483,  A.S.,  provides  that  no 
grants  therein  made  of  wharves  or  wharf- 
age facilities,  etc.,  shall  go  into  effect  with- 
out the  consent  of  the  whari  lessees:  now, 
therefore,  la  pursuance  thereof,  •  •  • 
they  hereby  consent  that  the  whari  priv- 
H^i^es  and  grants  made  in  said  ordinance 
No.  74S3,  A.  S.,  shall  at  once  go  Into  effect. " 
That  is  clear,  concise,  absolute,  and  unmis- 
takable in  terms.  This  release  is  made  un- 
der and  in  conformity  with  the  conditions 
stipulated  In  ordinance  7483,  A.  S.,  and  was 
Intended  to  and  did  put  Its  provisions  into 
operation.  Not  until  that  release  was  ex- 
ecuted, andimmedlatelyafterit  was  execut- 
ed, the  respondent  took  formal  possession 
of  said  battnre,  levee,  wharves,  and  other 
terminal  facilities  and  franchises  on  the 
Mississippi  river  front. 

Tbe  second  section  of  the  ordinance  No. 
7483,  A.  S.,  provides  that  the  respondent 
"shall  have  the  right,  and  the  same  is  here- 
by confirmed,  to  occupy,  for  its  purposes 
and  uses,  that  portion  of  the  levee,  batture, 
and  wharf  •  •  •  beginning  at  Port 
street,  and  [extending]  a  distance  of  one 
thousand  feet  down  the  river  to  Montegut 
street,  and  to  erect  and  maintain  thereon, 
at  its  own  expense,  such  ferry  facilities, 
wharves,  piles,  machinery,  elevators, 
yards,  tracks,  depots,  stations,  sheds,  and 
other  structures  [as]  shall  be  necessary 
and  convenient  for  the  transaction  of  its 
business,"  etc.,  "provided,  •  •  •  that 
the  said  company  shall  replace  the  wharves 
constructed  by  the  city,  and  occupied  by 
said  company,  at  such  point  as  may  be 
designated  by  the  administrators  of  com- 
merce and  improvements  and  city  survey- 
or,and  shall  pave  Levee  street  with  square 


granite  blocks  from  the  extremity  of  the 
paving  on  that  street,  or  from  Louisa 
sti%et  to  Poland  street;  and  the  city  of 
New  Orleans  shall  be  entltied  to  remove 
all  the  cobble-stones  now  on  said  street; 
•  •  •  and  thesqaare  block  pavement  on 
Levee  street  shall  be  commenced  immediate- 
ly after  said  company  obtains  possession  of 
the  one  thousand  feet  of  river  front  and  levee 
conceded  and  allowed  to  them  by  this  or- 
dinance, and  continue  and  finish  the  same 
within  one  year. "  That  section  concludes 
with  the  final  proviso  "that  no  privilege 
or  grant  concerning  or  referring  to  the 
wharves  and  levees  herein  granted  shall  go 
into  effect  until  theconsent  and  permission 
of  the  wharf  lessees  be  had  and  obtained," 
etc. 

The  provisions  of  that  section  of  the  ordl-  ' 
nance  seem  to  be  quite  as  clear,  and  equally 
as  free  from  ambiguity,  as  the  written  r&- 
lease  of  the  wharf  lessees  is.  The  query, 
then,  is,  in  what  respect  does  ordinance  No. 
2246,  Ck>uncil  Series,  alter,  amend,  modify, 
or  change  the  terms  and  conditions  of  the 
grants  and  privileges  contained  in  section  3 
of  ordinance  7483,  A.  S.,  just  quoted,  ante? 
In  order  that  we  may  be  concise,  and  com- 
mit noerror,nr  make  no  mistake,  we  quote 
it  in  its  entirety,  riz. : 

"Mayoralty  of  New  Orleans,  City  Hall, 
April  80th,  1887. 

"  (No.  2246,  Council  Series.) 

"Whereas,  there  is  now  existing  a  litiga- 
tion between  the  city  of  New  Orleans  and 
the  New  Orleans  and  Northeastern  Kail- 
road  Company,  as  appears  by  the  suit  of 
the  city  of  New  Orleans  against  the  New 
Orleans  and  Northeastern  Railroad  Com- 
pany, No.  11 ,376,  on  the  docket  of  the  circuit 
court  of  the  United  States  for  the  fifth  cir- 
cuit and  eastern  district  of  Louisiana, 
which  is  not  likely  to  be  terminated  in  a 
short  time;  and  whereas,  there  are  now 
no  snfiScient  wharves  in  front  of  the  depot 
property  of  said  railroad  company,  and  be- 
low Port  street,  in  thetbird  district  of  New 
Orleans,  and  it  is  desirable  that  wharves 
should  be  constructed  there;  and  whereas, 
the  said  New  Orleans  and  Northeastern 
Railroad  Company  are  willing  to  construct 
wharves  on  the  river  front  below  Port 
street,  and  advance  the  necessary  outtay 
of  money  for  that  purpose  on  certain  condi- 
tions, notwithstanding  the  pending  of  the 
said  suit,  which  is  not  to  be  affected  there- 
by ;  and  whereas,  the  consent  of  the  whari 
lessees,  as  required  in  paragraph  three  ol 
section  two  of  ordinance  No.  7483,  A.  8.« 
has  been  obtained : 

"Section  1.    Be  it  ordained  by  the  city 
council  of  New  Orleans  that  the  mayor  be, 
and  he  is  hereby,  authorized  and  directed 
to  enter  into  a  contract  by  notarial  act 
with  the  New  Orleans  and  Northeastern 
Railroad  Company  for  the   construction 
and  maintenance  of  wharves  on  the  river 
front,  from  the  prolongation  of  the  lower 
property  line  of  Port  street  to  tbe  prolong- 
atioQ  of  the  upper  property  line  of  Mont^ 
gut  street,  in  the  manner  and  under  BJaa 
within  the  terms  and  conditions  container 
in  the  said  ordinance  No.  7483,  A.  S.,  r®*^ 
tive  to  the  occupation  and  the  use  of  aaitl 
river  front  provided  by  said  ordinance  No. 
74S3,  under  the  following  conditions,    -too- 
wit:  (1)  The  said  New  Orleans  and  Nortlk- 


Digitized  by 


Google 


88 


SOUTHEKBT  EEPORTEB,  Vot.  7. 


{IM, 


eastern  Hatlroad  Company  shall  rebuild, 
without  unnecessary  delay,  not  to  exceed 
toar  months,  at  any  other  place  within  the 
third  district  of  this  city  as  may  be  desig- 
nated by  the  city  coancil  of  New  Orleans, 
new  wharyee  equal  in  extent,  square  for 
square,  as  per  measurement  of  the  city 
surveyor,  to  replace  the  wharves  which 
are  or  may  be  on  said  river  front  at  the 
time  the  said  New  Orleans  and  Northeast- 
ern Railroad  Company  takes  possession  of 
the  same.  (2)  That  should  the  right  to 
the  use  of  said  space  of  river  front  and  the 
said  wharves  thereon  be  adjudicated  and 
decreed  as  not  conferred  on  the  said  rail- 
road company,  then  and  in  that  case  the 
next  wharf  lessees  shall,  out  of  the  funds 
tor  new  wharves  provided  in  their  con- 
tract with  the  city,  repay  said  railroad 
company  the  entire  amount  and  value  of 
all  wharves  constructed  by  them. 

"Sec.  2.  Be  it  further  ordained  that, 
should  the  right  to  said  space  of  riverfront 
and  said  wharves  to  be  constructed  be- 
tween Port  and  Montegut  streets  be  adju- 
dicated and  decreed  as  not  legally  conferred 
on  said  railroad  company,  then,  and  in  that 
case,  the  whole  amount  of  money  outlaid  by 
said  railroad  company  shall  be  paid  out  of 
the  first  money  to  be  appropriated  to  new 
work  in  the  construction  of  wharves  In 
New  Orleans,  under  a  renewal  of  the  pres- 
ent lease,  or  any  other  lease  that  may  here- 
after be  made  of  the  wharves;  and  the  city 
of  New  Orleans  subrogates  the  said  rail- 
road company  to  its  rights  against  any 
wharf  lease  to  have  such  appropriation  of 
new  work,  and  in  default  thereof  the  city 
of  New  Orleans  shall  pay  said  moneys  to 
the  said  railroad  company. 

"Sec.  8.  Be  It  further  ordained  that  it 
shall  be  specially  stipulated  in  said  con- 
tract that  nothing  in  this  ordinance  shall 
In  any  way  relieve  the  said  railroad  com- 
pany of  any  obligations  imposed  by  the 
provision  of  said  ordinance  No.  748S,  A.  S., 
or  in  any  way  impair  or  prejudice  the 
rights  of  the  city  of  New  Orleans  now  In 
contestation  in  the  suit  of  the  City  of  Now 
Orleans  v.  said  Railroad  Company,  No.  11,- 
875.  on  the  docket  of  the  circuit  court  of 
the  United  States  for  the  fifth  circuit  and 
eastern  district  of  Louisiana;  nor  shall  the 
rights  of  said  railroad  company,  as  set 
forth  by  said  suit  No.  11,876,  be  prejudiced 
In  consequence  of  this  ordinance  and  the 
said  notarial  agreement,  which  shall  be 
according  as  the  said  case  may  be  deter- 
mined, and  as  the  rights  of  said  railroad 
company  may  be  adjudicated  and  decreed 
therein  on  final  decree  in  the  appellate 
court,  which  said  suit  shall  proceed  to  a 
final  termination  thereof  for  the  purpose 
of  fixing  t.he  rights  of  the  parties  thereto; 
nor  shall  this  agreement  be  offered  in  evi- 
dence or  referred  to  in  said  suit. 

"Adopted  by  the  council  of  the  city  of 
New  Orleans,  April  26, 1887." 

The  ground  that  this  ordinance  was  in- 
tended to  and  did  cover  may  be  summa- 
rized thus,  vis. :  (1)  Whereas,  suit  No.  11,- 
875,  supra,  is  not  likely  to  be  terminated  in 
a  short  time.  (2)  That  there  are  no  sufS- 
clent  wharves  in  front  of  the  depot  prop- 
erty of  the  respondent.  (8)  That  the  re- 
spondent ia  wiUlng  to  construct  wharves 
on  the  river  front  below  Port  street,  and 


advance  the  necessary  outlay  of  mooeyfor 
that  purpose,  notwithstanding  the  pend- 
ing of  said  suit.  (4)  That  the  consent  of 
the  wharf  lessees  has  been  obtained  in  ac- 
cordance with  section  2  of  ordinance  No. 
7483,  A.  S.  (5)  That  the  mayor  is  author- 
ized to  enter  into  a  notarial  contract  with 
the  respondent  for  the  construction  and 
maintenance  of  wharves,  etc.,  In  the  man- 
ner and  under  the  written  terms  and  con- 
ditions contained  in  said  ordinance  No. 
7488,  A.  S.,  relative  to  the  occupation  of 
said  river  front,  under  the  following  con- 
ditions, viz.:  (6)  The  respondent  shall 
build  certain  new  wharves  to  replace  those 
taken  possession  of  by  the  company.  (7) 
That  should  the  right  to  the  use  of  said 
space  of  river  front,  and  said  wharves 
thereon,  be  decreed  and  adjudicated  as 
not  legally  conferred  on  said  railroad  com- 
pany, then,  and  in  thatcase.thenext  wharf 
lessees  shall  repay  the  said  railroad  com- 
pany the  entire  amount  and  ralae  of  all 
wharves,  etc.  (8)  Thatabould  the  light  to 
said  space  of  river  front  and  said  wharves 
be  adjudicated  and  decreed  as  not  legally 
conferred  upon  said  railroad  company, 
then,  and  in  that  case,  the  whole  nmount 
of  money  oatlald  by  said  railroad  compa- 
ny shall  be  refunded,  etc. 

The  foregoing  are  all  the  points  covered 
by  the  ordinance  2245,  A.  S.,  and  they  do 
not  cover  the  question  of  paving  Levee 
street.  That  seems  to  have  been  left  un- 
interrupted entirely. 

Simplified,  the  tenor  and  substance  of  It 
is,  that  the  respondent  was  willlag  to  do 
the  work,  and  accept  the  grants  and  con- 
cessions that  were  stipulated  in  its  favor, 
provided  that  should  its  use  to  the  quota 
of  battiire,eto.,  be  adjudicated  in  that  suit 
as  not  legally  conferred,  it  should  be  fully 
compensated  and  reimbursed  the  amount 
of  its  outlay. 

The  final  clause  of  section  8  of  the  ordi- 
nance No.  2245,  A.  S., is  a  saving  clause,  and 
provides:  That  the  contract  between  the 
mayor  and  the  respondent  shall  specify 
"that  nothing  in  this  ordinance  shall  in 
any  way  relieve  the  said  railroad  company 
of  any  of  the  obligations  Imposed  by  the 
provisions  of  said  ordinance  No.  7483,  A. 
S.,  "and  that  it  shall  not  interfere  with  the 
rights  of  either  party  in  the  pending  suit, 
"  which  shall  be  according  as  the  said  case 
maybe  determined,  and  as  the  rights  of 
said  railroad  company  maybe  adjudicated 
and  decreed  thereon  on  final  decision  of  the 
appellate  court,  which  said  suit  shall  pro- 
ceeid  to  a  final  termination  thereof  for  the 
purpose  of  fixing  the  rights  of  the  parties 
thereto,  nor  shall  this  agreement  be  offered 
in  evidence  or  referred  to  in  that  suit. " 

'j'his  was  Intended  to  operate  as  a  mut- 
ual shield  and  safeguard  against  danger 
arising  out  of  that  suit  to  either  party 
thereto;  whUe  the  contract  stipulations  . 
enabled  the  respondent  to  do  the  work 
with  the  assurance  of  being  fully  rdm- 
bursed  for  itsraoney outlay, and  thecityto 
have  her  wharves  and  streets  put  in  repair 
according  to  the  contract.  As  we  have 
seen,  there  was  in  that  suit  an  Incurable 
vice,  and  it  has  been  dioconttnued  and  ter- 
minated, and  this  suit  is  in  its  stead.  We 
do  not  regard  the  stipulation  that  said 
suit  shall  proceed  to  a  final  termination 
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as  In  thenatureof  a'contractthat  it  should 
not  be  abated  or  dismissed,  but  mernly 
that  the  ordinance  should  not  have  the  ef- 
fect of  discontinuing  or  abating  it.  This 
clause  stands  apart  from  the  contracting 
clauses  quoted. 

In  pursuance  of  ordinance  No.  2245,  C.  S., 
the  relator  and  respondent  entered  into  a 
notarial  contract  on  the  25th  of  May,  1887, 
—only  a  few  days  subseqaent  to  the  execu- 
tion of  the  release  of  the  wharf  lessees, — 
wherein  It  was  stipulated  on  the  part  of 
the  city  that  she  gran  ted  to  respondent  the 
light  to  construct  and  maintain  wharves 
on  the  riverfront  from  Port  street  to  Mon- 
tegut  street,  in  the  manner  and  under  the 
written  terms  and  conditions  in  ordinance 
No.  7483,  A.  S.,  and  wherein  it  was  likewise 
stipulated  on  the  par(  of  the  respondent 
that  it  would  cause  to  he  constructed  and 
maintained  wharves  on  the  river  front 
"from  ^'ort  to  Monteg^it  streets,"  in  con- 
formity to  the  pro  visions  and  requirements 
of  ordinance  No.  7483,  A.  S.  Both  ordi- 
nances are  incorporated  in  full  in  the  con- 
tract, and  then  follow  stipulations  precise- 
ly in  conformity  thereto,  as  outlined 
above. 

After  making  a  most  careful  examination 
and  comparison  of  said  ordinances  and 
contents,  we  feel  satisfied  that  there  is 
nothing  precarious  or  uncertain  in  the  re- 
spondent's possession  of  tiie  terminal  facil- 
ities granted  It  by  the  city ;  that  the  com- 
pany acted  in  view  of  all  stipulations  in 
those  two  ordinances  in  its  favor,  and  of 
the  obligations  and  conditions  they  im- 
posed upon  it.  They  were  willing  to  take 
possession  and  to  erect  wharves,  etc.,  on 
the  sole  condition  that  it  should  be  remu- 
nerated in  case  of  eviction  by  a  decree  in 
that  suit.  The  position  of  the  railroad 
company,  condensed,  is  that  the  possession 
of  the  1,000  feet  of  levee,  which  was  disput- 
ed and  precarious,  because  ordinance  7483, 
A.  S.,  is  assailed  as  illegal  in  circuit  court 
suit  11,375,  and  that  the  effect  of  that  suit 
was  suspended  by  ordinance  2245,  C.  S.,  un- 
der which  it  went  Into  possession.  That 
suit  was  brought  by  the  city  to  coerce  the 
railroad  company's  full  compliance  with 
ail  obligations  under  the  former  ordinance, 
and  inter  alia  the  obligation'  to  pave 
Levee  street.  In  that  suit  the  defendant's 
answer  was  that  the  dty  was  seeking,  by 
that  ordinance,  Illegally  to  enforce  certain 
conditions  upon  the  use  of  her  streets,  and 
Its  prayer  was  that  the  stipulation  in  said 
ordinance  in  relation  to  paving  Levee 
street  be  annulled,  on  the  ground  that  it 
Is  entitled  under  its  charter  to  all  of  the 
rights  that  are  purported  to  be  conferred 
by  said  ordinance,  and  that  the  petition  be 
dismissed,  with  costs. 

In  the  first  place,  we  have  found  and  de- 
cided the  riparian  rights  and  franchises 
purporting  to  have  been  conferred  by  that 
ordinance  were  not,  as  a  matter  of  fact, 
conferred  by  the  charter  of  the  railroad 
company,  and  therefore  the  supposed  Ille- 
gality of  said  ordinance  did  not,  as  a  mat- 
ter of  la  w,  exist.  We  have  thereby  disposed 
finally  of  the  question  of  the  alleged  illegal- 
ity of  said  ordinance  which  was  set  up  in 
the  former  suit,  as  a  reconventional  de- 
mand, though  it  was  not,  as  a  matter  of 
f.^ct.  such  a  demand.    Meyers  v.  Hurtle,  8 


South.  Bep.  607.  In  the  second  place,  we 
have  found  and  decided  that,  as  in  that 
suit  there  was  no  averment  that  the  wharf 
lessees  had  made  the  required  release  of 
the  wharves  in  question,  that  suit  dis- 
closed no  right  In  the  city  to  compel  the 
defendant  to  pave  Levee  street,  and  that 
this  lack  of  essential  averment'  was  an  in- 
curable defect  therein,  in  this  particular, 
and,  upon  trial  thereof,  judgment  would 
have  necessarily  gone  against  the  city  on 
that  issue,  as  of  nonsuit.  Hence  the  right 
of  the  company  to  occupy  Levee  street,  and 
its  obligation  to  do  the  paving,  were  not 
issues  in  that  case,  and  could  not  have 
been  decided  therein.  We  have  also  found 
and  decided  that  the  question  of  paving 
Levee  street  is  not  mentioned  in  ordinance 
2246, C.  S.,underwbich  defendant  claims  to 
have  acted  in  entering  into  possession  of 
its  battniie  rights  and  franchises,  and  hence 
its  possession  of  the  1,000  feet  of  levee  was 
in  pursuance  of  ordinance  7483,  A.  S.,  and 
wa«  not  only  unquestioned,  but  express- 
ly affirmed,  by  the  city.  But  that  suit  was 
voluntarily  discontinued  by  the  city,  and 
the  company's  charge  of  Illegality  against 
said  ordinance  passed  out  of  court  with  It. 
This  suit  has  for  its  sole  object  to  coerce 
the  defendant  to  pave  Levee  street,  and  It 
is  met  with  a  general  denial  as  an  answer. 
There  can  be  no  serious  question  as  to  the 
right  of  the  city  to  insist  on  the  respond- 
ent's performance  of  this  part  of  the  con> 
tract  according  to  the  provisions  of  ordi- 
nance 7483,  A.  S.,  and  the  city  surveyor's 
specifications. 

It  is  thereforeordered  that  the  Judgment 
appealed  from  be  reversed,  and  it  is  now 
ordered  and  decreed  that  the  provisional 
mandamus  be  made  peremptory, and  that 
the  respondent  be  taxed  with  all  costs.  In 
both  courts. 

Fbnner,  J.,  (di^enting.)  1.  Ordinance 
No.  74fi8  shows  that  the  matters  here  In- 
volved are  included  only  In  the  second  sec- 
tion, and  that  the  provisos  touching  the 
paving  and  wharves  relate  exclusively  to 
the  wharf  levee  privileges,  and  have  nocon- 
nectlon  with  other  privileges  conferred  In 
other  parts  of  the  ordinance. 

2.  It  Is  clear  that  the  obligation  to  pave 
cannot  be  Imposed  on  the  railroad  com- 
pany without  its  assent,  express  or  plainly 
implied. 

3.  It  Is  equally  plain,  from  suit  No.  11,- 
785,  that,  prior  to  ordinance  2245,  the  rail- 
road company  did  not  consent  to,  but  de- 
nied, this  obligation,  and  had  never  taken 
poBsession  of  the  "levee,  batture,  and 
wharf,"  and  could  not  do  so,  because  the 
wharf  lessees  refused  their  consent. 

4.  If  the  railroad  company  bad  beenwUl- 
Ing  to  accept  ordinance  7483,  nothing  would 
have  been  necessary  but  to  obtain  the 
consent  of  the  wharf  lessees,  and  there 
was  no  necessity  whatever  for  ordinance 
2285. 

5.  That  ordinance  shows  that,  independ- 
ent of  the  consent  of  the  lessees  as  recited 
In  its  preamble,  it  was  necessary,  in  order 
to  Induce  the  railroad  company  to  act,  to 
embody  other  new  and  additional  condi- 
tions and  stipulations,  not  only  In  the  or- 
dinance Itself,  but  in  an  express  contract 
between  the  parties. 
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6.  Among  those  erHpulations  is  found  the 
following:  "Nor  shall  the  rights  of  the 
■aid  railrodd  company,  as  set  forth  In  said 
suit  No.  11,375, beprejudiced  Inconsequence 
of  this  ordinance  and  the  said  notarial 
agreement,  which  shall  be  according  as  the 
said  case  may  be  determined,  and  as  the 
right  of  the  said  railroad  company  may 
be  adjudicated  and  decreed,  therein  on 
final  decree  In  the  appellate  court,  which 
said  suit  shall  proceed  to  a  final  termina- 
tion thereof  for  the  purpose  of  fixing  the 
rights  of  the  parties  thereto;  nor  shall  this 
agreement  be  offered  in  evidence  or  referred 
to  In  said  suit."  And  in  the  contract  entered 
into  between  the  parties  the  meaning  of 
these  words  "  final  termination  "  was  more 
fully  expressed,  as  being  until  said  suit 
"shall  be  adjudicated  and  decreed  on  final 
decree  in  the  appellate  court,"  and  that 
"said  suit  shall  proceed  to  a  final  termina- 
tion thereof,  for  the  purpose  of  fixing  the 
rights  of  the  parties  thereto. " 

7.  Only  after  and  under  the  foregoing  or- 
dinance and  contract  did  the  railroad  com- 
pany take  possession  of  the  warehouses 
and  levee. 

8.  It  cannotbe  disputed  that  the  right  of 
the  city  to  Impose,  and  the  obligation  of 
the  defendant  to  perform,  the  duty  of  pay- 
ing Levee  street,  were  directly  at  issue  in 
suit  No.  11,875.  I  quote  from  the  prayer  of 
the  city's  petition  therein  the  folio  wing : 
"  That  said  company  be  ordered  to  pave, 
at  its  own  expense,  with  square  granite 
blocks.  Levee  street  from  Louisa  to  Po- 
land streets;"  and  from  the  prayer  of  de- 
fendant's answer  and  defendant's  recon- 
vention the  following:  "That  the  require- 
ments of  said  ordinance  No.  7483,  for  the 
paving  of  Levee  street  with  square  granite 
blocks,  from  Louisa  to  Poland  streets,  be 
decreed  Illegal,  null,  and  void." 

9.  Unless  the  voluntary  dismissal,  by  the 
city,  of  the  suit  No.  11,876,  can  be  accepted 
as  a  termination  thereof,  for  the  purpose 
of  fixing  the  rights  of  the  parties  thereto, 
I  do  not  see  how  the  city  can  prosecute  the 
present  action,  without  violating  her  clear 
and  solemn  contract.  If  the  words  quoted 
have  any  meaning  or  purpose,  it  is  to  pre- 
vent the  very  thing  which  the  city  has 
dune,  VIZ., the  dismissal  of  the  suit,  and  to 
require  a  final  settlement  by  Judicial  de- 
cree, in  that  suit,  of  this  contested  right, 
as  a  condition  precedent  to  such  an  action 
as  the  one  now  brought. 

10.  The  sole  purpose  of  ordinance  2245,  C. 
S.,waB  to  enable  defendant  to  take  posses- 
sion of  the  wharves  and  levee  without 
thereby  accepting  the  provisions  of  ordi- 
nance 74Kd,  A.  S. ,  and  to  suspend  all  con- 
flicting claims  upon  the  latter  until  finally 
adjudicated  in  the  pending  suit ;  and  to  hold 
that,  by  acting  under  the  later  ordinance, 
defendant  accepted  the  former,  seems  to 
me  to  contradict  and  obliterate,  not  only 
the  terms,  but  the  sole  object  and  purpose, 
of  the  later  ordinance  and  contract.  How- 
ever Improvident  may  be  the  suit  No.  11,- 
875;  however  untenable  may  be  the  posi- 
tion taken  therein  by  the  company;  how- 
ever clear  it  may  be  that  the  company  can- 
not retain  the  wharf  and  levee  privileges 
granted  In  the  second  section  of  ordinance 
No.  7488,  without  performing  the  condi- 
tions attached  to  the  grant., — the  stubborn 


facts  remain  that  the  company  had  the  op- 
tion to  accept  or  decline  the  grant,  and,  by 
declining,  to  escape  the  conditions ;  that  she 
has  never  accepted  the  grant,  except  anb 
modo,  and  subject  to  new  conditions  ex- 
pressly stipulated  in  a  solemn  contract; 
and  that  the  city,  being  a  party  to  and 
bound  by  that  contract,  is  powerless  to  re- 
pudiate it,  to  convert  the  company's  con- 
ditional acceptance  into  an  absolute  ac- 
ceptance, and  to  deprive  the  company  of 
Its  option  to  abandon  the  wharf  and  levee 
privileges,  and  thereby  to  escape  the  con- 
ditions of  the  grant.    For  these  reasons 

1  cannot  concur  in  the  view  taken  by  the 
tower  conrt,  and  dissent  from  the  opinion 
and  decree  herein. 

— —  (8T  Ala.  828) 

MoRBra  V.  OLsmf. 
(iSuprettM  Court  of  AUibama.    ]>eo.  Term,  18S8.) 

COBPORATION»— StOCKBOLDSRS— ASSIONMEKT. 

One  who  subscribes  for  stock  of  a  corpora- 
tion does  80  with  reference  to  the  laws  of  the  state 
under  which  the  corporation  is  organized;  and  a 
•ubacriber  for  stock  in  a  Virginia  corporation  is 
liable  for  an  assessment  thereon  made  uterhe  haa 
transferred  the  stock,  as  Code  Va.  VSti,  o.  67,  (  90, 
provides  that  "no  stock  shall  be  assigned  on  the 
books  without  the  consent  of  the  company  antil  all 
the  money  which  has  become  payable  thereon  shall 
have  been  paid,  and  on  any  assignment  the  aa- 
slgnee  and  assignor  shall  each  be  Ifable  for  any  in- 
stallment)! which  may  have  aocrned,  or  which  may 
thereafter  aoorue,  and  may  lie  proceeded  against, 
in  the  manoer  before  provided, "  by  action  or  mo- 

ttOD. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Action  by  John  Glenn,  trustee,  against 
Morris,  to  recover  an  assessment  on  stock 
of  the  Nation  Elxpress  &  Transportation 
Company,  a  corporation  organisied  under 
the  laws  of  Virginia.  Judgment  for  plain- 
tiff, and  defendant  appeals.  For  a  more 
extended  statement,  see  Lehman  t.  Olenn, 
6  South.  Rep.  44. 

Troj',  roHipfr/nSfftl/ondon.forappellant. 
W.  S.  Tboiington,  for  appellee. 

SoifBRViLLE,  J.  All  the  assignments  ot 
error  in  this  case,  except  a  single  one,  will 
be  overruled,  on  the  authority  of  Lehman 
V.  Glenn,  6  South.  Rep.  44,  and  Semple  v. 
Qlenn,Id.40,  (decided  at  the  present  term.) 

One  other  question  is  raised,  by  reason 
of  the  fact  that  the  appellant,  Morris,  is 
shown  to  have  accepted  and  transferred  bis 
certificate  of  stock  prior  to  the  time  the 
assessment  here  sued  for  was  made,  by  or- 
der of  thechancery  court  of  Richmond,  Va., 
on  March  26,  1886.  This  transfer  did  not 
discharge  his  liability  to  be  further  as- 
sessed, by  reason  of  the  provisions  of  the 
Virginia  statute.  The  corporation  being 
organized  In  that  state,  the  subscriptions 
of  stockholders  must  be  held  to  have  refer- 
ence to  the  laws  of  Virginia,  as  fully  as  if 
these  laws  were  a  part  of  the  subscription. 

2  Mor.  Priv.  Corp.  {2d  Ed.)  §  874;  McDon- 
nell ▼.  Insurance  Co.,  86  Ala.  401,  5  South. 
Rep.  120.  The  Virginia  statute  provides 
that  "no  stock  shall  be  assigned  on  the 
books  without  the  consent  of  the  company 
until  all  the  money  which  has  become  pay- 
able thereon  shall  have  been  paid,  and  on 
any  assignment  the  assignee  and  assignor 
shall  each  be  liable  for  any  installments 
which  may  have  accrued,  or  which  may 
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thereafter  accme,  and  may  be  proceeded 
against  In  the  manner  before  provided,  "by 
action ormotlon.  CodeVa.  (1849, I860,) c 57, 
S24;  (1878,)c.57,§26.  The  precise  point  arose 
in  McKlm  v.  Glenn,  66  Md.  479,  8  Atl.  Rep. 
130,  and  again  in  Olenn  v.  Scott,  28  Fed. 
Bep.  804,  (decided  by  the  United  States  cir- 
cuit court  of  the  western  district  of  Virginia 
in  September,  1886;)  and  in  each  case  the 
statute  was  construed  to  continue  in  eOect 
the  liability  of  a  transferrer  of  stock,  Just 
as  if  no  transfer  had  been  made. 
Tite  Judgment  is  affirmed. 


(87  Ata.  US) 

Barnes  et  al.  y.  Alabama  State  Bank. 
(Supreme  Court  of  Alabama.  Dea  Term,  188S. ) 
BQVRABUt  IdXMS  — Chattsl  MoBTOAeas— ArfiB- 

ACQUIRID  PrOPBBTT. 

1.  An  •greement  nnder  which  defendants  were 
to  make  advances  to  a  firm  of  ootton  brokers,  to  be 
used  in  paying  for  cotton  to  be  purobased  by  them 
darlns  the  ensuing  cotton  season,  on  condition  that 
•11  the  cotton  boueht  and  paid  for  should  he  the 
property  of  defendants  until  they  were  repaid  all 
money  advanced,  with  the  right  to  ship  and  sell  it 
whenever  deemed  necessary  (or  their  protection, 
creates  neither  a  mortgage  at  lav)  nor  a  pledge  of 
specific  ootton,  though  It  gives  defendants  an  equi- 
table lien  on  the  cotton  as  It  is  bought. 

a.  A  subsequentagreement,  made  nearly  ayear 
afterwards,  —  another  agreement  intervening. — 
that  defendants  should  pay  a  note  given  by  the 
brokers,  and  cancel  a  bill  of  lading  on  cotton  given 
to  secure  it;  that,  in  consideration  thereof,  tbe 
brokers  should  hold  all  the  ootton  then  on  hand,  to 
pay  for  which  defendants  had  advanced  the  mon- 
ey, until  a  designated  date ;  tbaL  if  the  cotton  was 
not  then  sold  by  the  brokers,  defendants  should 
have  tbe  right  to  sell  it,  and  apply  the  proceeds  in 
discharge  of  the  brokers'  indebtedness,  including 
the  note, — is  a  distinct  and  independent  contract, 
made  without  referenceto  the  first  agreement,  and 
designed  to  meet  new  and  different  conditions; 
aod It  also  creates  only  an  equitable  lien. 

8.  Before  defendants  had  acquired  their  eqai- 
table  lien,  an  unindorsed  warehouse  receipt  for  100 
bides  of  cotton,  given  by  the  brokers,  bad  come 
Into  plaintifTs  possession  as  collateral  security  for 
money  loaned  the  brokers .  The  100  bales  had  been 
set  apart,  but,  after  defendants  had  made  their  ad- 
▼anoes,  without  notice  of  the  plaintifPa  claim,  34 
of  the  bales  were  sold,  and  others  substituted. 
field,  that  the  brokers'  indorsement  of  the  receipt, 
made  a^ter  defendants'  seizure  of  the  cotton,  did 
not  pass  to  plaintifis  the  legal  title  to  the  substi- 
tnted  cotton,  so  as  to  out  off  the  intervening  equity 
of  defendants. 

Appeal  from  circuit  court,  Greene  coun- 
ty :  Sam.  U.  Spbott,  Judge. 

Detinue  by  the  Alabama  State  Banlc 
against  B.  B.  Barnes  and  others,  doing 
business  as  partners  under  the  name  of  the 
Bank  of  Eutaw,to  recover  100  bales  of  cot- 
ton. Tbe  facts  are  fully  stated  by  Judge 
Cix>PTON  in  a  former  decision,  reported  in  2 
South.  Rep.  349.  The  agreement  of  May, 
1884,  referred  to  in  the  following  opinion, 
was  stated  by  him  to  be  substantially  as 
follows,  (page  363:)  "  The  defendants  were 
to  pay  a  note  of  Cleage  Bros,  for  $5,000 
held  byabanlc  inChattanooga,  as  security 
for  which  Cleage  Bros,  had  delivered  a  bill 
of  lading  for  100  bales  of  cotton,  and  were 
to  take  up  and  cancel  tbe  bill  of  lading; 
and. in  consideration  thereof,  Cleage  Bros. 
agreed  that  delendants  should  hold  all  the 
cotton  then  on  hand,  to  pay  for  which  de- 
fendants had  advanced  the  money,  until 
Jane  15,  1884,  tbe  quantity  of  which  was 


estimated ;  and.  If  not  then  shipped  or  sold 
by  Cleage  Bros.,  tlie  defendants  should 
bare  the  right  and  authority  to  take,  ship, 
and  sell  the  same,  and  apply  the  proceeds 
to  the  payment  of  Cleage  Bros.'  indebted- 
ness to  them,  the  amount  of  which  was 
computed,  including  the  amount  paid  tbe 
bank  in  Chattanooga.  The  amount  was 
paid  as  agreed  on;  •  ♦  •  and  in  July 
thereafter  tbe  defendants  took  possession 
of  the  cotton  in  controversy,  without  the 
consent  and  against  the  objection  of  Cleage 
Bros."  Plaintiff  claimed  the  100  bales  of 
cotton  on  an  unindorsed  warehouse  receipt 
erlven  by  Cleage  Bros,  as  security  for  mon- 
ey borrowed  from  the  National  Bank  of 
BirmiDgham,  and  transferred  by  it  to 
plaintiff.  The  100  bales  bad  been  set  apart 
b^ore  the  above  agreement  with  defend- 
ants had  been  entered  into ;  but  after  that 
agreement,  on  or  about  June  15,  1884, 
Clea«e  Bros,  sold  24  of  these  bales,  and 
substituted  others  in  their  stead.  After 
defend  ant's  seizure  of  these  100  bales,  Cleage 
Bros,  indorsed  the  warehouse  receipt  to 
plaintlS,  and  it  instituted  this  action. 
The  court  charged  the  jury  to  find  for  de- 
fendants as  to  the  substituted  cotton,  and 
for  plaintiff  as  to  the  balance.  Both  par- 
ties appeal. 

Webb  A  Tillma.n,  tor  plaintifl.  J.  B. 
Head  and  E.  W.  de  Oraffeureid,  for  defend- 
ants. 

Clopton,  J.    Tbe   present  record,  and 
the  record  which  was  before  us  on  the  for- 
mer appeal,  do  not  materially  vary  as  to 
the  facts.  '  By  the  cross-appeals,  substan- 
tially the  same  questions  which  we  then 
decided  are  again  presented ;  and  we  are 
asked  to  reconsider  the  conclusions  then 
announced.    Bank  v.  Barnes,  82  Ala.  607,  2 
South.  Rep.  349.    On  the  former  appeal  we 
held  that  the  agreement  of  August,  1883, 
created  neither  a  mortgage  nor  a  pledge  of 
specific  cotton.    Not  controverting  that  a 
raortgaa:e  upon  property  to  be  acquired  in 
the  future  does  not  operate  to  convey  the 
legal  title,  if  it  be  to  secure  any  antecedent 
debt,  but  is  only  an  agreement  to  convey 
when  the  property  is  acquired,  counsel  now 
insist  that,  as  there  was  no  existing  debt 
at  the  time  the  agreement  was  made.  It 
was  simplya  contractprescribing  rules  for 
the  government  and  construction  of  future 
transactions  when  had,  and  that  the  cot- 
ton, underthe  agreement,  became  the  prop- 
erty of  defendants,  and  tbe  legal  title  vested 
In  them,  as  and  when  the  cotton  was  pur- 
chased and  paid  for.    The  terms  of   the 
agreement  were  that  defendants  would  a^ 
vance  money  to  pay  for  cotton  purchaaed 
by  Cleage  Bros,  in  Greene  county  during 
the  ensuing    cotton   season,   by   paying 
checks  drawn  by  them  on  defendant  as  the 
cotton  was  purchased,  on  the  condition 
tind   understanding   that   all    cotton    ao 
bought  and  paid  for  should  be  tbe  proper- 
ty of  defendants  until  they  were  repaid  aU 
money  advanced,  and  that  they  shpum 
have  the  right  to  take,  hold,  ship,  and  Bell 
the  same  whenever  deemed  necessary  lor 
their  protection,  otherwise   Cleage  Bros. 
could  ship  and  sell  the  cotton  to  such  per-- 
sons  as  they  desired ;  but  whenever  a  sblp- 
ment  was  made  they  should  give  defexni- 
ants  a  draft  tor  the  proceeds,  with  bill  ol 
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lading  attached.  The  advances  were  to  be 
made,  and  the  property  acquired,  In  the  fut- 
ure. It  Is  manifest,  from  the  terms  of  the 
ag^reement,  It  was  not  Intended  that  the 
cotton  should  become  the  absolute  prop- 
erty of  defendants,  or  that  the  title  there- 
to should  vest  In  them,  but  merely  a  secu- 
rity for  money  advanced,  not  for  a  present, 
subsisting  debt,  but  for  future  advances. 
Had  Cleage  Bros.,  at  the  time  the  agree- 
ment -was  made,  ovk-ned  the  cotton.  It  may 
be  that  the  words,  "  should  be  the  proper- 
ty of  defendants, "  would  have  been  suffl- 
clent  to  have  constituted  a  legal  mort- 
gage. At  law,  a  mortgage  can  operate 
only  on  property  actually  or  potentially 
belonging  to  the  mortgagor.  If  he  does 
not  own  the  property, there  is  nothing  up- 
on which  theconveyance  can  operate.  The 
rale  Is  otherwise  in  equity;  but,  even  in 
equity,  a  contract  to  transfer  property  to 
be  subsequently  acquired  does  not  operate 
as  a  present  alienation,  but  merely  to 
transfer  the  beneficial  Interest  immediately 
on  the  acquisition  of  the  property.  On  the 
principle  that  a  future  acquisition,  merely 
expected  orcontemplated,l8nottbe  subject 
of  a  mortgage  at  law,  rest  all  our  decisions 
holding  that  a  mortgage  on  an  unplanted 
crop  does  not  pass  the  legal  title,  even 
when  the  crop  comes  into  existence,  unless 
the  mortgagor  does  some  new  act  for  the 
purpose  of  carrying  It  Into  effect,  though 
It  creates  an  equitable  interest  which  at- 
taches when  the  crop  comes  Into  existence, 
and  which  a  court  of  equity  will  protect 
and  enforce.  The  same  principle  controls 
the  effect  and  operation  of  the  agreement 
under  consideration. 

It  is  further  contended  that  the  agree- 
ment of  May,  1884,  was  made  with  refer- 
ence to  the  agreement  of  August,  1883,  and 
for  tiie  purpose  of  carrying  the  latter 
agreement  Into  effect.  The  terras  of  the 
agreement  are  stated  in  the  opinion  deliv- 
ered on  the  former  appeal,  ajid  need  not 
be  repeated.  Wethen  ruled  that  it  created 
only  an  equitable  lien,  sucl]  as  may  exist 
without  the  delivery  of  possession,  and  did 
not  authorize  defendants  to  take  posseB- 
slon  of  the  cotton  against  the  objection  of 
Cleage  Bros.,  so  as  to  defeat  the  legal  title 
which  plain  tiff  acquired  by  the  indorsement 
to  the  warehouse  receipt.  The  contract  of 
May,  1884,  is  a  separate,  distinct,  and  inde- 
pendent contract,  designed  to  meet  new 
and  different  conditions,  without  reference 
to  the  contract  of  August,  1883,  except  to 
originate  an  additional  equitable  lien  for 
the  balance  due  on  account  of  the  money 
previously  advanced.  This  becomes  man- 
ifest when  the  contract  of  October  1, 1883, 
an  Intervening  contract,  is  considered.  By 
this  last  agreement,  B.  B.  Barnes,  one  of 
the  defendants,  and  who  was  cashier  of 
the  Bank  of  Eutaw,  stipulated  that  the 
bank  should  pay  for  all  cotton  purchased 
by  Cleage  Bros,  at  designated  places  in 
Greene  county,  and  would  not  furnish  oth- 
er cotton  buyers  wllh  funds  with  which  to 
purchase  cotton.  Cleage  Bros,  were  to 
keep  a  regular  buyer  in  the  market,  and 
use  efforts  to  throw  thecotton  business  in- 
to the  hands  of  the  bank.  The  bank  was  to 
charge  the  usual  exchange,  and  the  profits 
to  be  divided  between  Cleage  Bros,  and  B. 
B.  Barnes.    This  agreement  continued  only 


a  few  days,  when  it  was  changed;  the 
change  being  that, In  lieu  of  one-half  of  the 
profits,  Cleage  Bros,  agreed  to  pay 
Barnes  fSOO.  It  is  said  that  this  was  a 
private  agreement  with  Barnes,  with 
which  the  otherdefendants  had  no  connec- 
tion. It  is  apparent,  however,  that  It  was 
made  also  for  the  benefit  of  the  bank, 
which  was  bound  by  the  stipulations  of 
the  cashier  a.nd  managing  partner.  The 
agreement  waa  intended  to  supersede,  and 
did  supersede,  the  agreement  of  August, 
1883,  or,  at  least,  operated  to  break  any 
possible  connection  which  might  otherwise 
have  existed  between  the  latter  agreement 
and  the  agreement  of  May,  1884. 

On  the  cross-appeal  plaintiff  contends 
that  the  indorsement  of  the  warehouse  re- 
ceipt related  back  to  the  time  of  the  substi- 
tution of  other  cotton  for  a  portion  of  the 
100  bales  originally  included  in  the  receipt, 
which  had  been  sold  by  Cleage  Bros.,  and 
vested  in  plaintiffs  a  title  to  the  substitut- 
ed cotton  sufficient  to  maintain  detinue. 
The  argument  is  that  by  the  substitution 
plaintiff  acquired  an  equitable  claim  to  the 
substituted  cotton;  and  having  such  in- 
terest, and  Cleage  Bros,  having  an  interest 
in  upholding  its  validity,  they  could,  with- 
out committing  maintenance,  put  the 
plaintiff  in  a  position  to  maintain  its  lien 
on  the  cotton.  This  may  beconceded ;  but 
the  equitable  interest  of  the  plaintiff  was 
inchoate,  and  not  Itself  acquired  until  rat- 
ification. Defendants  had  previously  ac- 
quired an  equitable  interest,  without  no- 
tice of  plaintiff's  claim ;  and  a  subsequent 
ratification,  by  which  only  an  equitable  In- 
terest is  acquired,  does  not  operate  to  cut 
oti  the  intervening  equity  of  defendants. 
Whatever  may  have  been  the  operation  of 
the  indorsement  of  the  warehouse  recdpt 
as  between  plaintiff  and  Geage  Bros.,  it 
does  not  pass,  as  against  the  equity  of  de- 
fendants, the  legal  title  to  cotton  not  orig- 
inally included  in  the  receipt.  After  care- 
ful consideration  of  the  questions  raised 
and  argued,  we  adhere  to  and  affirm  the 
rulings  on  the  former  appeaL    AfSrmed. 


C88  Al<u«M) 
Knabb  V  Burden. 

(Supreme  Court  of  AUibama.    Dea  20, 1889.) 

Patbhts— BviDBNca — Official  Dott — ^Pbebukp- 

TIOS. 

A  patent  issued  by  the  state,  under  Act  Ala. 
Jan.  15, 1828,  authorizing  the  sale  of  public  school 
lands  granted  to  the  state  by  congress,  is,  under 
Code  Ala.  S  8781,  providing  that  "patents  •  •  • 
must  be  reoeived  in  evidence  without  further 
proof, "  admissible  in  evidence,  and  raises  a  pre- 
sumption that  all  required  preliminary  proceedings 
as  to  the  selection  of  the  lands  by  the  general  gov- 
ernment, and  for  their  sale,  have  been  properly 
oompUed  with,  and,  when  accompanied  by  uu- 
interrupted  and  notorious  possession  for  SO  years, 
will  prevail,  as  a  legal  title,  against  a  certificate  of 
entry  subsequently  issued  by  the  United  States 
land-office. 

Appeal  from  circuit  court,  Randolph 
county ;  .T  R.  Dowdbll,,  Judge. 

Ejectment  by  Julian  C.  Knabe,  appellant, 
against  Calvin  J.  Burden,  appellee.  The 
claims  to  title  by  both  plaintiff  and  de- 
fendant, respectively,  are  set  out  at  length 
in  the  opinion.  After  plaintiff  Introduced 
in  evidence  his  certificate  of  entry  Issued 
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by  the  register  of  the  United  States  land- 
offlceatMon1%omery,AIa.,he  rested.  The 
defendant  offered  In  evidence  the  patent 
from  the  state  of  Alabama  to  C.  J.  Dssery, 
referred  to  in  the  opinion.  The  plaintiff 
objected  on  the  following  grounds:  "(1) 
The  said  patent  Is  illegal  evidence ;  (2)  It 
fails  to  show  any  right  in  the  state  of  Ala- 
bama to  grant  the  said  patent ;  (3)  it  fails 
to  show  that  the  lands  therein  described 
were  ever  selected  or  set  apart  by  the  state 
of  Alabama  as  required  by  law ;  (4)  it  falls 
to  show  that  the  United  States  ever  parted 
•with  the  title  to  said  lands  to  the  state  of 
Alabama. "  The  court  overruled  each  ob- 
jection, and  plaintiff  moved  to  exclude  the 
patent  from  the  jury  as  evidence,  which 
the  court  overruled.  Upon  the  evidence 
disclosed,  the  court,  at  defendant's  request. 
Instructed  the  jury  that  "the  jury  is 
charged,  if  they  believe  all  the  evidence  In 
this  case,  they  will  find  for  the  defendant;" 
to  which  plaintiff  excepted.  There  was 
verdict  and  judgment  for  defendant,  and 
plaintiff  appeals. 

Samuel  Henderson,  W.  M.  Smith,  and  W. 
M.  Lackey,  for  appellant.  N,  D.Deson,toT 
appellee. 

SoMBKViLLK,  J.  The  title  of  the  plaintiff 
to  the  land  in  controversy  is  based  on  a 
certificate  of  entry  issued  by  the  register  of 
the  United  States  local  land-oflBce  at  Mont- 
gomery, which  instrument  bears  date  De- 
cember 2, 1885.  The  statute  provides  that 
such  a  certificate,  when  lawfully  issued, 
shall  "  vest  the  legal  title  in  the  holder  or 
his  assignee,  and  must  be  received  as  evi- 
dence of  such  title."  Code.  1886,  §2782;  Case 
V.  Edgeworth,  87  Ala.  204,  5  South.  Rep. 
783.  This  statute  does  not  differ  In  sub- 
stance from  the  act  of  1812,  which  was  con- 
strued to  confer  on  the  holder  of  the  certif- 
icate such  a  title  as  to  maintain  an  action 
of  ejectment,  which  is  a  possessory  action, 
and  capable  of  being  sustained  on  the  right 
of  possession.  It  was  held  not  to  confer 
the  fee  of  the  land,  which  remained  vested 
In  the  government,  in  trust  for  the  holder 
of  the  certificate,  until  the  patent  was  is- 
sued. Bullock  V.  Wilson, 2 Port.  (Ala.)436; 
Masters  v.  Eastis,  8  Port.  (Ala.)36S;  Deffe- 
back  V.  Hawke,  115  U.  S.  392,  6  Sup.  Ct. 
Rep.  95.  The  statute  was  not  Intended  to 
determine  that  the  holder  of  such  certificate 
held  more  than  an  equitable  title,  as 
against  the  United  States  government,  be- 
fore the  patent  was  issued.  As  evidence  of 
such  title,  it  can  only  be  prima  facte,  or 
merely  presumptive.  The  legislature  bad 
neither  the  power  nor  the  intention  to 
make  it  conclusive.  Sedg.  &  W.  Tr.  Title 
Land,  (2d  Ed.)  §§  890,  891;  Wilcox  v.  Jack- 
son, 13  Pet.  498 ;  Tied.  Real  Prop.  §  746. 

Upon  this  evidence  the  plaintiff  was 
prfina /3acie  entitled  to  recover  the  land,  and 
the  onvs  was  cast  on  the  defendant  to 
show  a  better  title.  This  he  attempted  to 
do  by  Introducing  in  evidence  a  patent  from 
the  state  of  Alabama,  Issued  in  due  form, 
on  January  21, 1858,  to  one  Ussery,  through 
whom  defendant  claims  title  by  unbroken 
chain.  It  Is  also  shown  that  the  defend- 
ant, and  those  through  whom  he  claims, 
have  been  in  the  open,  notorious,  and  ad- 
verse possession  of  the  land,  exercising  acts 
of  ownership  over  it,  since  the  issue  of  the 


patent,  or  for  more  than  30  years.  To  the 
Introduction  of  this  instrument  It  was  ob- 
jected that  there  was  no  preliminary  evi- 
dence of  any  right  in  the  state  of  Alabama 
to  make  a  grant  of  the  lands  described,  or 
that  the  state  had  ever  acquired  the  title 
to  the  lands  from  the  general  government. 
Such  a  patent  is  made  evidence  by  statute, 
without  further  proof.  Code  1886,  §  2781. 
It  is  commonly  said  to  be  the  highest  evi- 
dence of  title,  and  raises  a  presumption 
that  all  preliminary  proceedings  have  been 
taken  which  justify  Its  issue.  3  Washb. 
Real  Prop.  (3d  Ed.)  205;  Polk  v.  Wendal, 
9Crancb,87;  Minter  v.Crommelin,18  How. 
87. 

The  defendant's  contention  is  that  the 
lands  were  granted,  by  act  of  congress,  to 
the  state  of  Alabama,  for  the  support  of 
public  schools,  by  virtue  of  the  statute  ap- 
proved May  20, 1826,  (4  U.  S.  St.  at  Large, 
179,)  having  been  selected  by  the  secretary 
of  the  treasury  pursuant  to  the  duty  im- 
posed upon  him  by  section  2  of  that  act. 
There  can  be  no  doubt  of  the  legal  propo- 
sition that  a  title  to  government  lands 
may  pass  by  leg:islative  grant  as  effectually 
as  by  a  patent.  Such  a  grant,  therefore, 
by  congress,  necessarily  prevails  over  a 
subsequent  title  asserted  by  the  holder  of  a 
subsequent  patent,  or  certificate  of  entry, 
from  the  general  government.  Megerle  v. 
Ashe,  27  Cal.  322.  And  in  such  case  the 
subsequent  title  maybe  assailed  collateral- 
ly, at  law,  in  an  action  of  ejectment.  The 
principle  being  that  a  patent  from  the  Unit- 
ed States  cannot  affect  a  pre-existing  title 
in  a  third  person,  it  is  held  to  be  void  as 
against  a  prior  title  acquired  from  the 
same  source,  either  by  l^slative  grant, 
by  patent,  treaty,  or  otherwise;  and,  be- 
ing a  mere  nullity,  it  may  be  declared  so 
at  law,  without  resort  to  a  court  of  equi- 
ty. Sherman  v.  Buick,  93  U.  S.  209;  City 
of  New  Orleans  v.  De  Armas^  9  Pet.  224; 
Bates  V.  Herron,  35  Ala.  117,  and  cases  cit- 
ed; Stoddard  V.Chambers,  2  How.  317;  Pat- 
terson V.  Winn,  11  Wheat.  380:  Sedg.  &  W. 
Tr.  Title  Land,  (2d  Ed.)  §  887.  To  prove 
his  title,  then,  it  is  necessary  for  the  defend- 
ant not  only  to  show  a  grant  from  the 
general  government,  but  that  the  grant 
has  attached  to  the  particular  lands  in 
controversy.  If  the  taking  effect  of  the 
grant  depends  upon  any  condition,  pre- 
cedent or  subsequent,  the  performance  of 
this  condition  must  be  made  to  appear, 
either  positively  or  presumptively.  Me- 
gerle V.  Ashe,  27  Cal.  322,  supra.  The  patent 
from  the  state  of  Alabama,  dated  January 
21, 18.58,  purports  to  have  been  executed  un- 
der the  authority  of  the  act  of  the  Alabama 
legislature,  approved  January  15,  1828, 
which  authorized  the  sale  of  the  sixteenth 
section  granted  by  congress  for  the  sup- 
port of  public  schools.  This  act  was 
passed  in  exact  conformity  to  the  aet  of 
congress  approved  March  2,  1827,  whjch 
permitted  such  sales  by  consent  of  the  in- 
habitants of  each  township  or  district.  4 
U.  S.  St.  237.  The  mode  of  giving  consent 
was  by  an  election,  to  be  held  on  a  fixed 
day,  to  take  the  sense  of  the  legal  voters 
on  the  subject.  The  Issue  of  the  patent, 
under  the  principle  above  announced,  raises 
a  presumption  that  this  election  was  legal- 
ly held,  and  that  the  requisite  consent  was 
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^ven  to  the  sale.  Stringer  v.  Yonng,  8 
Pet.  820;  Stark  T.  Mather,  12  Amer.  Dec. 
565,  note. 

It  may  be  said,  however,  that  the  land  in 
controversy  Is  no  part  ol  the  sixteenth  sec- 
tion, and  was,  therefore,  not  subject  to  sale 
under  the  act  of  1828.  It  is  described  as  "  f  rac- 
tlonCof  fractional  section  17,  township  22, 
ran^e  13  E.,  containing  46  acres,  more  or 
less."  We  are  authorized  to  take  Judicial 
notice  of  the  Onited  States  government  sur- 
veys In  this  state,  and  of  the  location  and 
relative  situation  of  the  lands  officially  sur- 
veyed and  mapped  out  undertbeauthorlty 
of  the  laws  enacted  by  congress.  Lanfear 
V.  Mestler,  89  Amer.  Dee.  689,  and  note; 
Chambers  v.  Rlngstaff,  69  Ala.  140.  We 
therefore  know  judicially,  as  the  trial  court 
Is  presumed  to  have  known,  that  this  land 
wa^  a  part  of  a  fractional  township,  in 
which  the  sixteenth  section  contained  but 
foar  40'8  on  the  south  line,  or  something 
over  160  acres.  The  act  of  congress  ap- 
proved May  20, 1826.  (4  D.  S.  St.  179,)  appro- 
priating lands  for  the  support  of  schools 
in  certain  townships  and  fractional  town- 
ships not  before  provided  for,  authorizes 
the  selection  of  a  specified  quantity  of  un- 
appropriated lands,  proportioned  to  the 
entire  quantity  in  each  fractional  town- 
ship. The  total  area  of  fractional  town- 
ship 22,  in  question.  Is  known  by  the  gov- 
ernment survey  to  be  8,703  49-100  acres. 
This  Is  greater  than  one-fourth,  and  less 
than  one-half,  of  an  ordinary  township, 
which  we  know  contains,  approximately, 
23,040acree.  Tbequantityauthorizedto  be 
selected  by  the  act  is  therefore,  by  its  ex- 
press terms,  one-half  section,  or  320  acres. 
The  law  made  it  the  duty  of  the  secretary 
of  the  treasury  of  the  general  government 
to  sflect  these  lands  out  of  "  any  unappro- 
priated lands  in  the  land-district  where  the 
township  for  which  any  tract  is  selected 
may  be  situated;"  and  when  so  selected 
they  are  to  be  "  held  by  the  same  tenure, 
and  upon  the  same  terms,  for  the  support 
of  schools  in  such  township,  as  section 
number  sixteen  (16)  is  or  maybe  held. "  4 
U.  S.  St.  §  2,  p.  179.  They  would,  therefore, 
when  selected,  be  subject  to  sale  under  the 
authority  given  by  the  act  of  the  Alabama 
legislature  approved  January  16, 1828. 

The  question,  then,  is  reduced  to  this: 
Can  we  presume  a  selection  of  the  lands  in 
controversy  by  the  secretary  of  the  treas- 
ury, pursuant  to  his  ofHcial  duty  under 
the  act  of  congress  approved  May  20, 1826, 
from  the  fact  that  the  state  of  Alabama 
has  in  a  most  emphatic  manner  asserted  a 
right  to  the  land  as  school  land.  Issued  a 
patent  to  it  more  than  30  years  ago,  and 
there  has  been  an  uninterrupted,  open,8md 
adverse  occupancy  by  the  defendant,  and 
those  under  whom  he  claims  title,  for  this 
great  length  of  time?  The  cases  are  nu- 
merous where  like  presumptions  hare  been 
made  to  furnish  a  connecting  link  in  the 
title  of  the  property  held  and  claimed  for  a 
period  of  20  years  or  over,  as  a  "means 
of  maintaining  peace,  order,  and  harmony 
in  the  relations  of  civil  society."  And,  un- 
der the  past  decisions  of  this  court,  we  feel 
authorized  to  hold  that,  under  the  facts  of 
this  case,  the  presumption  is  legitimate 
that  the  proper  selection  of  the  land  In  con- 
troversy must  have  been  made  before  the 


state  asserted  title  to  It,  and  issued  the 
patent  to  Ussery,  in  January,  1858.  Iron 
Co.  V.  Fullenwlder,  87  Ala.  684,  6  South. 
Rep.  197;  Bozeman  v.  Bozeman,82  Ala.889, 
2  South.  Rep.  732;  Long  v.  Parmer,  81  Ala. 
384, 1  South.  Rep.  900;  Gosson  v.  Ladd,  77 
Ala.  223;  Mattbews  v.  McDude,72  Ala.  377; 
Kelly  V.  Hancock,  75  Ala.  229;  McArthur 
V.  Carrie,  32  Ala.  75;  2  Whart.  Ev.  §  1338. 

The  circuit  court  did  not  err  either  in  ad- 
mitting tbe  patent  In  evidence  or  in  the 
Charge  given,  and  the  judgment  is  affirmed. 

(88  AU.  Gtl} 

RouB  &  D.  R.  Co.  T.  Cbabtken. 
(Supreme  Court  of  Alabama.    Dec.  19, 1889.) 

iNDBFIITDEaT  COXTB&CTOM — LlABILITT    OF    FKIK- 
CIPAJy— InSTROOTIOWS. 

1.  A  railroad  company  Is  not  liable  to  a  person 
iajured  through  the  negligence  of  a  contractor  or 
his  servants  engaged  In  constructing  Its  road, 
where  it  appears  that  the  contractor  had  the  gen. 
eral  control  and  direction  of  the  manner  of  doing 
the  work. 

2.  Plaintiff  was  injured  while  oonpling  oars  In 
a  train  transporting  materials  foroonstruoting  de- 
fendant's road,  and,  with  others  operating  the 
train,  was  employed  by  the  contractor,  who  was 
building  the  road.  Held,  that  an  instruction  "  that 
if  the  jury  believe  from  the  evidence  that  tbe  de- 
fendant, by  the  negligence  of  its  agents  in  operat- 
ing its  train,  injured  the  plaintiff  •  •  •  sq^ 
that  this  was  done  withoat  any  negligenoe  on  the 
part  of  the  plaintiff,  then  the  verdict  of  the  jury 
must  be  for  tbe  plaintiff, "  is  misleading  in  assum- 
ing that  defendant's  negligenoe  was. the  primary 
Issue  in  the  case. 

8.  An  Instruction  that  If  the  J  ury  believe  "from 
the  evidence  that  [the  contractor]  was  operating 
the  defendant's  road  from  Oadaden  to  Alalia, 
and  conveying  freight  and  passengers  between 
those  points  and  receiving  reward  therefor,  then 
the  defendant  is  responsible  for  the  negligence 
of  the  agents  and  servants  of  said  [contractor,] 
if  the  jury  believe  from  the  evidence  there  was 
any  negligence  on  their  part, "  is  erroneous,  in  as- 
suming that  the  contractor  was  operating  the  road 
under  an  unauthorized  contract  with  defendant, 
and  that  he  could  not  have  operated  the  road  for 
the  purposes  specified,  and  at  the  same  time  exer- 
cised an  independent  oooupation  as  to  tbe  work  of 
ooustructioD. 

4.  The  court  refused  to  charge  that  defendant 
was  not  liable  for  plaintiff's  injuries  if  they  were 
sustained  while  C.  (tbe  coatraotor)  was  operating 
the  road,  without  regard  to  the  olrcumstanoes  un- 
der which  the  operations  were  carried  on.  HeU 
that,  as  the  request  was  not  predicated  on  the 
hypothesis  that  the  Jury  would  find  that  0.  was  aa  ■ 
independent  contractor,  the  refusal  was  proper. 

Appeal  from  circuit  court,  Etowah  coun- 
ty;   John  B.  Tally,  Judge. 

Action  by  R.Chasteen  against  the  appel- 
lant, the  Rome  &  Decatur  Railroad  Com- 
pany, for  personal  injuries.  Tbe  case  was 
tried  on  the  general  issue  and  a  special 
plea  of  contributory  negligence.  The  es- 
sential facts  of  the  case  are  sufficiently 
stated  in  the  opinion  of  this  court,  and 
need  not  be  repeated  here. 

The  court  instructed  the  Jury,  at  plain- 
tiff's request,  as  follows:  (1)  "The  court 
charges  the  jury  that  If  they  believe  from 
the  e^■Idencethat  the  defendant,  by  the  neg- 
ligence of  its  agent  in  operating  its  train, 
injured  the  plaintiff,  by  mashing  two  of 
his  fingers,  so  that  it  was  necessary  to  have 
them  amputated,  and  that  this  Wfus  done 
without  any  negligence  on  the  part  of  the 
plaintiff,  then  the  verdict  of  the  jury  must 
be  for   the   plaintiff."     (2)    "The  court 
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ttb&TgeB  the  Jury  that  If  they  believe  from 
the  evidence  that  plaintiff,  at  time  of  Injury, 
was  In  the  employ  of  Daniel  Callahan  and 
under  the  authority  of  the  conductor,  and 
bad  been  used  In  coupling  cam  before,  and 
the  conductor  ordered  him  to  couple  the 
carB.  and  the  coupling  of  the  cars  was  not 
manifestly  dangerous, then  Itwas  not  neg- 
ligence in  him  In  obeying  said  order  and  at- 
tempting to  executesald  order."  (3)  "The 
court  charges  the  Jury  that  If  the  jury  be- 
lieve from  the  evidence  that  Daniel  Cal- 
lahan was  operating  the  defendant's  road 
from  Gadsden  to  Atalla,  and  conveying 
fright  and  passengers  between  these 
points,  and  receiving  reward  therefor, then 
the  defendant  is  responsible  for  the  negli- 
gence of  the  agents  and  servants  of  said 
Callaban,  it  the  jury  believe  from  the  evi- 
dence there  was  any  negli^nce  on  their 
part."  (4)  "The  court  charges  the  Jury 
that  although  they  may  believe  that  Chas- 
teen  went  in  to  couple  the  cars  against  the 
ordersof  LunBden,yet  if  theenglneerknew, 
or  ought  to  have  known,  the  position  of 
perD  in  which  Cha^teeu  placed  hlmsef,  if  he 
placed  himself  In  such  position,  and  the  en- 
gineer failed  to  exercise  due  care  and  skill 
to  avoid  injuring  Chasteen,  and  Chasteen 
waa  Injured  thereby,  the  contributory  neg- 
ligence of  Chasteen  would  he  no  defense,  and 
he  would  be  entitled  to  recover  if  he  has 
made  out  his  case  otherwise." 

The  court  refused  to  liistruct  the  jury,  at 
defendant's  request,  9S  follows :  (1)  "  The 
court  charges  the  jury,  at  the  request  of 
the  defendant,  that,  if  they  believe  all  the 
evidence  in  this  case,  they  must  find  their 
verdict  for  the  defendant."  (2)  "The  court 
charges  the  jury  for  the  defendant  that  if 
they  believe  from  the  evidence  that  there 
was  no  contract  between  Callahan  and  de- 
fendant to  build  the  road,  and  Callahan 
was  not  building  the  road,  yet  If  the  jury 
believe  from  the  evidence  that  the  train 
that  injured  plaintiff  was  being  operated 
by  Callahan  through  his  agents  and  serv- 
ants, and  the  Jury  further  believe  that  the 
plaintiff  was  a  servant  of  said  Callahan, 
employed  on  said  train  to  aid  In  operating 
It  and  in  loading  at  the  time  the  Injury  oc- 
curred, then  the  jury  must  And  for  the  de- 
fendant." (3)  "The  court  charges  the 
jury,  at  the  request  of  defendant,  that,  be- 
fore the  plaintiff  can  recover  in  this  case, 
the  plalntin  must  show  by  the  evidence  in 
the  case,  to  the  reasonablu  satisfaction  of 
the  Jury,  that  at  the  time  the  alleged  Injury 
occurred  to  plaintiff,  by  his  attempting  to 
couple  cars,  the  train  was  being  operated 
by  defendant  or  under  its  control,  that  the 
persons  operating  said  train  w^ere  the  serv- 
ants or  agents  of  defendant  in  operating 
said  train,  and,  if  the  plaintiff  has  failed 
to  reasonably  satisfy  the  jury  of  these 
things  by  the  evidence,  then  tne  verdict  of 
the  jury  must  be  for  the  defendant."  (4) 
"The  court  charges  the  Jury,  at  the  request 
of  the  defendant,  that  building  a  railroad 
by  a  railroad  corporation  is  not  a  corpo- 
rate act,  and  such  railroad  corporation 
may  employ  an  Individual  or  company  to 
build  such  railroad  for  such  corporation ; 
and  if  the  jury  believe  from  the  evidence 
that  the  defendant  employed  one  Callahan 
to  build  its  railroad,  and  the  Jury  further 
believe  from  the  evidence  that  the  alleged 


Injury  occurred  to  plaintiff  while  he  was 
attempting  to  couple  cars,  and  that  the 
train  of  said  cars  was  being  operated  by 
said  Callalian  through  his  agents  to  aid 
him  In  building  said  railroad,  that  the 
plaintiff  was  employed  by  said  Callaban 
to  work  on  or  about  said  train  at  the  time 
of  the  alleged  Injury,  and  at  such  time  the 
engineer  and  conductor  were  the  agents 
and  servants  of  said  Callahan  to  operate 
said  train,  then,  in  such  case,  the  defend- 
ant is  not  liable  for  such  Injury,  and  the 
verdict  of  the  jury  must  be  for  the  defend- 
ant." (6)  "  The  court  charges  the  jury,  at 
the  request  of  the  defendant,  that  if  they 
believe  from  the  evidence  that,  at  the  time 
of  the  alleged  Injury,  Callahan  was  en- 
gaged in  building  the  defendant's  railroad, 
whether  under  contract  with  defendant  or 
not  to  build  said  road,  and  thejuryfurther 
believe  from  the  evidence  that  the  alleged 
Injury  occurred  to  plaintiff  by  his  attempt- 
ing to  couple  cars,  and  that  the  train  of 
said  cars  was  being  operated  by  said  Cal- 
laban, through  his  agents,  to  aid  him  In 
building  said  railroad,  that  Lunsden  and 
the  engineer  were  the  agents  of  Callahan 
to  operate  said  train  at  the  time  of  the  in-' 
jt^ry,  and  at  the  time  of  said  Injury  the 
plaintiff  was  the  servant  of  Callahan,  em- 
ployed to  work  on  or  about  said  train, 
then,  and  in  such  case,  the  defendant  is 
not  liable,  and  the  verdict  of  the  jury  must 
be  for  the  defendant."  (6)  "The  court 
charges  the  jury,  at  the  request  of  the  de- 
fendant, that  if  they  believe  from  the  evi- 
dence that,  at  the  time  of  the  alleged  in- 
jury, Callahan  was  not  employed  by  the 
defendant  to  build  Its  railroad,  and  was 
not  engaged  in  building  any  railroad,  yet 
if  the  Jury  believe  from  the  evidence  that, 
at  the  time  of  the  allied  Injury,  CaJlahan, 
through  his  servants  and  agents,  was  oper- 
ating said  train  of  cars  for  his  own  benefit 
or  use,  and  that  the  alleged  Injury  occurred 
to  plaintiff  while  he  was  attempting  to 
couple  cars  composing  a  part  of  said  train, 
and  at  such  time  the  plaintiff  was  a  servant 
or  agent  of  the  said  Callahan,  employed  to 
work  on  or  about  said  train,  then,  in  such 
case,  the  defendant 'is  not  liable,  and  the 
Verdict  of  the  jury  must  be  for  the  defend- 
ant." (7)  "  The  court  charges  the  Jury,  at 
the  request  of  the  defendant,  that  In  as- 
certaining whether  the  plaintiff,  conductor, 
or  other  persons  were  the  servants  or 
agents  of  Callahan  in  operating  said  train, 
and  whether  the  train  was  being  operated 
by  Callahan  to  aid  him  in  constructing  the 
railroad,  or  for  any  other  purpose,  for  his 
own  use  or  benefit,  at  the  time  the  alleged 
Injury  occurred,  the  Jury  may  look  to  the 
evidence  to  ascertain  whether  Callahan  em- 
ployed and  paid  the  plaintiff  and  other  per- 
sons engaged  In  operating  said  train,  and 
If,  at  the  time  of  Injuiy,  the  train  was 
loaded  and  carrying  Its  load  for  Callahan's 
use  or  benefit,  and  to  aid  him,  and  what 
kind  of  property  or  things  the  load  con- 
sisted of;  and  if  the  jury,  after  considering 
these  things,  If  they  appear  in  the  evidence, 
in  connection  with  all  the  other  testimony 
in  the  case,  are  reasonably  satisfied  that 
the  plaintiff  was  a  servant  employed  by 
Callahan  to  aid  In  operating  or  working 
about  said  train,  and  said  train  was  being 
operated  by  said  Callaban,   through  his 
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serranta  or  agentB.for  his  own  use  or  ben- 
efit, and  that  the  alleged  Injury  occurred 
to  plalntiB  by  his  attempting  to  couple 
cars  of  said  train  while  it,  was  being  so 
operated  or  worked  on  by  plaintiff  and 
others  as  the  servants  of  said  Callahan, 
then,  In  such  case,  the  defendant  is  not 
liable,  and  the  verdict  of  the  jury  must  be 
for  the  defendant."  (8)  "If  the  jury  be- 
lieve from  the  evidence  that  the  plaintiff 
was  In  a  place  of  danger, yet  If  the  jury  be- 
lieve from  the  evidence  that  the  plaintiff 
took  such  place  of  danger  at  such  a  time, 
and  undersuch  circumstances,  that  the  en- 
gineer, although  he  saw  plaintiff ,  could  not 
have  prevented  the  injury  by  the  exercise 
of  due  skill  and  care,  then  the  plaintlfl  can- 
not recover;  and  in  determining  this  ques- 
tion the  jury  will  look  to  the  evidence  to 
determine  how  close  the  cars  were  to  each 
other,  whether  they  were  moved  down  by 
engineer,  and  whether  the  engineer  coald 
have  given  such  force  to  cars  as  stated  by 
plaintiff,  tiie  distance  they  were  apart,  or 
the  distance  the  evidence  of  defendant's 
witnesses  show  the  cars  were  from  each 
other,  and  the  speed  they  were  moved 
down,  and  where  the  plaintiff  was  before 
he  went  between  the  cars,  and  taking  these 
matters  in  consideration,  withall  theoth'er 
evidence  in  the  case,  the  jury  are  reason- 
ably satisfied  from  the  evidence  that  the 
plaintiff  took  the  place  of  danger  on  such 
a  sudden  ajid  short  time  as  not  to  give  the 
engineer  the  power  to  prevent  the  injury 
by  exercise  of  due  care,  then  the  defendant 
Is  not  liable,  and  the  Jury  must  find  verdict 
tor  defendant." 

Judgment  for  the  plaintiff,  and  defend- 
ant appealed. 

Denson  &  Tanner,  for  appellant.  Dortcb 
A  Martin,  for  appellee. 

Clopton,  J.  Plaintiff's  right  to  i-ecover 
(or  the  personal  Injuries  complained  of  is 
based  on  the  alleged  negligence  of  the  en- 
gineer, while  he  was  attempting  to  couple 
cars  in  obedience  to  the  order  of  the  con- 
ductor of  the  train.  At  the  time  of  the  in- 
jury the  train  was  engaged  in  transport- 
ing iron  and  cross-ties  to  be  used  in  the 
construction  of  the  road  of  the  defendant, 
the  Rome  &  1>ecatnr  Railroad  Company. 
The  main  defense  is  that  the  conductor, 
engineer,  and  plaintiff  were  not  the  em- 
ployes and  servants  of  the  company,  but 
were  employed  and  paid  by  one  Callahan, 
who  was  engaged  inconstructingtheroad, 
and  that  the  defendant  Is  not  responsible 
for  his  or  bis  servant's  wrongful  acts  or 
omissions.  The  decisions  of  this  court  are 
in  line  with  those  authorities  which  hold 
that  a  person  who  contracts  for  the  erec- 
tion of  a  structure,  though  for  his  own 
use,  is  not  liable  for  Injuries  caused  by  the 
neglience  of  the  contractor  or  of  his  serv- 
ants, when  he  is  exercising  an  independent 
employment, — when  he  is  an  independent 
contractor.ln  contradistinction  to  an  agent 
or  servant.  Mayor,  etc.,  v.  McCary,  84 
Ala.  469,  4  South.  Rep.  630;  Myerv.  Hobbs, 
67  Ala.  175.  A  railroad  corporation,  being 
Clothed  with  full  authority  to  construct  its 
road  In  a  manner  suitable  to  its  purposes 
and  uses,  may  have  the  work  performed  by 
the  employment  of  its  own  agencies  and 
Instrumentalities,  or  by  independent  con- 


tract. In  respect  to  liability  for  the  negli- 
genceof  the  contractors  and  theirservants, 
the  law  makes  no  distinction  between  nat- 
ural persons  and  corporations.  A  railroad 
company,  which  contracts  with  a  third  per- 
son lorthe  construction  of  its  road  in  such 
a  manner  that  thecontractor  hasthe right 
to  direct  the  details  of  construction,  and  to 
control  the  mode  in  which  the  work  shall 
be  done,  and  the  agencies  employed,  the 
company  only  reserving  the  right  to  insist 
that  the  result  shall  be  in  compliance  with 
the  terms  of  the  contract,  is  not  liable  for 
injury  caused  by  the  negligence  of  the  con- 
tractor or  of  his  employes.  Liability  for 
injuries  suffered  during  the  process  of  con- 
struction depends,  as  in  the  case  of  natural 
persons,  on  the  existing  relation, — whether 
of  maater  and  servant,  or  contractor  and 
contractee.  Gunningham  v.  Railroad  Co., 
51  Tex.  503;  Railway  Co.  v.  Fitzsimmons, 
18  Kan.  34;  Hughes  v.  Railway  Co.,  39 
Ohio  8t.  461.  The  test  most  comprehensive 
and  generally  applicable,  which  includes 
the  several  special  tests  suggested,  is  stat- 
ed in  1  Shear.  &  R.  Neg.  §  164,  as  follows: 
"  The  true  test,  as  it  seems  to  us,  by  which 
to  determine  whether  one  who  renders 
service  to  another  does  so  as  a  contractor 
or  not,  is  to  ascertain  whether  he  renders 
the  service  in  the  course  of  an  independent 
occupation,  representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work, 
and  not  as  to  the  means  by  which  it  is  eic- 
compllsbed." 

The  evidence  establishes  without  dispute 
that  Callahan  was  engaged  in  building  the 
road,  and  was  In  possession  of  and  using 
the  engine  and  cars  fur  the  transportation 
of  iron  and  cross-ties,  and  of  freight  and 
passengers,  to  and  from  Gadsden  and  At- 
alla,  receiving  the  toll  therefor,  and  em- 
ployed and  paid  the  workmen.  Whether 
or  not  these  facts  are  prima  /2tc/e sufficient 
to  show  that  Callahan  was  an  independent 
contractor  the  members  of  the  court  are 
divided  in  opinion.  Some  of  them  deem 
them  sufficient,  and  hold  that  the  affirma- 
tive charge  requested  by  defendant  should 
have  been  given.  Speaking  for  myself,  as 
no  con  tract  was  produced  or  proved ,  which 
was  in  the  power  of  the  defendant,  evidence 
that  the  engine  and  cars  behmged  to  the 
company,  and  that  the  roar  was  being 
constructed  for  its  benefit,  if  beucved,prfnia 
facie  shows  that  those  employed  in  the 
work  of  construction  were  the  agents  and 
servants  of  the  company,  and  devolves  the 
burden  to  prove  that  the  road, engine,  and 
cars  were  in  the  possession  and  under  the 
control  of  Callahan  as  a  contractor,  and 
that  those  employed  were  exclusively  his 
agents  and  servants.  As  an  inference  may 
be  reasonably  drawn  that  the  company 
retained  the  right  to  direct  what  should  be 
done  and  how, — the  general  mode  of  per- 
formance,— though  Callahan  may  haveem- 
ployed  and  paid  the  workmen,  the  suffi- 
ciency of  the  undisputed  facts  mentioned  to 
overcome  the  presumption  arising  from 
ownership  was  a  question  for  the  jury,  on 
consideration  of  all  the  circumstances 
proved.  All  of  us  concur,  if  they  should 
find  that  the  persons  employed  by  Calla- 
han were  his  agents  and  servants,  whom 
defendant  had  no  right  to  dismiss  or  oth- 
erwise control,  the  company  would  not  be 
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raBponsible  for  an  injury  cansed  by  the  neg- 
ligence of  the  engineer.  1  Shear.  &  B.  Neg. 
§  158;  Ballroad  Co.  v.  Hannlng,  15  Wall. 
649:  SpeedT.RallroadCo..71Mo.303.  Bat 
as  the  caae  mast  be  reversed  on  otherpolnts, 
a'nd  as  additional  proof  may  be  adduced 
on  another  trial,  we  shall  leave  this  ques- 
tion undecided. 

As  a  material  issue  was  whether  the  per- 
sons employed  were  the  servants  and 
agents  of  Callahan  or  of  the  company,  the 
first  charge  requested  by  the  plaintiff  is  ob- 
noxious to  the  criticism  that  it  is  calculat- 
ed to  draw  the  minds  of  the  jury  from  such 
issue,  and  to  create  the  impression  that 
negligence  ve/  non  was  the  pivotal  issue  in 
the  case. 

The  third  charge  given  at  the  Instance  of 
plaintiff  bases  the  responsibility  of  defend- 
ant upon  the  Isolated  fact  that  Callahan 
was  transporting  freight  and  passengers  to 
and  from  Gadsden  and  Atalla  for  reward. 
The cbarge is defecti relntworespects:  (1) 
It  does  not  claim  that  the  company  had 
made  any  nnanthorised  surrender  of  the 
road,  engine,  and  cars,  or  that  Callahan 
was  operating  them  under  any  contract 
which  the  corporation  had  no  authority 
to  make,  tinder  the  charge,  the  jury  were 
authorized  to  hold  the  company  liable, 
though  Callahan  may  hare  been  operating 
'Uie  road  without  defendant's  permission 
and  against  its  objection ;  or  though  hemay 
have  been  an  independent  con  tractor,  hav- 
ing possession  and  control,  and  operating 
the  finished  portion  in  aid  of  the  further 
construction  of  the  road  under  a  contract 
with  the  company.  Railway  Co.  t,  Fitz- 
Bimmons, supra.  (2)  Plaintiff  was  injured 
while  the  engine  and  cars  were  employed  in 
transporting  Iron  and  cross-ties  for  the 
purpose  of  construction.  Callahan  may 
have  transported  freight  and  passengers 
under  an  arrangement  with  defendant 
which  did  not  avail  to  Exempt  from  liabil- 
ity lor  his  or  his  servants'  negligence  while 
rendering  that  particular  service,  and  at 
the  same  time,  in  respect  to  the  woric  of 
construction,  have  exercised  an  independ- 
ent.occupation,  which  avoided  responsibil- 
ity on  the  part  of  the  company  while  ren- 
dering that  particular  service.  As  plain- 
titt  was  not  injured  while  freight  or  pas- 
sengers were  being  transported,  such  use 
of  the  road,  engine,  and  cars  does  not  con- 
stitute a  sufficient  ground  on  which  to 
mal^e  defendant  liable  for  his  injury,  if 
Callahan  was  an  independent  contractor 
tor  the  construction  of  the  road. 

The  second,  fifth,  and  sixth  charges  re- 
quested by  the  defendant  assert  the  prop- 
osition that  the  company  is  not  liable  if 
Callahan  was  operating  the  engine  and 
cars  by  his  agents  and  servants;  though 
he  wa£  not  employed  to  construct  the  road, 
or  engaged  in  its  construction.  The  prop- 
osition of  the  charge  is  that  arallroad cor- 
poration Is  not  responsible  for  the  torts 
of  any  person  actually  operating  its  line, 
whatever  may  be  the  circumstances  under 
which  he  is  so  operating  it.  Actual  oper- 
ation by  the  corporation  at  the  time  of  an 
injury  is  not  essential  to  liability.  A  rail- 
road corporation  does  not  avoid  responsi- 
bility for  an  Injury  caused  by  the  negli- 
gence of  the  agents  or  servants  of  another 
corporation,  or  of  a  natural  person,  to 
v.780.no.3 — 1 


whom  It  may  lease  or  voluntarily  surren- 
der Its  property  and  franchises  without 
competent  authority.  Blcl^etts  t.  Ball- 
way  Co.,  85  Ala.  601,  5  South.  Bep.  858. 
The  charges  should  have  predicated  exemp- 
tion from  liability  as  part  of  the  hypothe- 
sis, on  the  Jury  finding  that  Callahan  was 
an  independent  contractor. 

As  to  contributory  negligence,  we  may  re- 
mark thatif  plaintiff  was  an  employe  of  de- 
fendant, subject  to  the  control  of  the  con- 
ductor, an  attempt  to  couple  the  cars  in 
obedienceto  his  order  would  notconstitute 
negligence  on  his  part;  but  if  he  attempted 
to  do  so  In  violation  of  the  order  of  the  con- 
ductor, and  without  occasion  or  necessity 
placed  himself  In  a  condition  of  peril,  from 
which  hecould  not  escape  by  the  exercise  of 
ordinary  care,  this  would  be  contributory 
negligence.  The  secon  d  charge  given  at  the 
instance  of  the  plaintiff  in  relation  to  this 
question  is  abstract,  being  based  on  the 
hypothesis  that  plaintiB  was  in  the  em- 
ploy of  Callahan,  and  not  of  defendant. 
The  eighth  charge  requested  by  defendant 
1b  argumentative,  and  for  this  reason,  if 
no  other,  was  properly  refused. 

Reversed  and  remanded. 
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{Supreme  Court  of  Aldbamct.    Jan.  7, 1890.) 
Cbiminal  Law — Ck>irTE8siON8 — Ihbtrcotions. 

1.  If  information  derived  from  a  confession  ot 
crime  leads  to  the  disoovery  of  material  facte, 
which  go  to  prove  the  commission  of  the  crime,  so 
much  of  the  confession  as  strlotly  relates  to  the 
facts  discovered  will  be  received  in  testimony, 
though  the  confession  may  not  be  shown  to  have 
been  voluntary. 

a.  Where  the  bill  of  exceptions  sets  out  only 
part  of  the  evidence,  it  will  be  presumed,  if  nec- 
essary in  order  to  sustain  the  admission  of  the 
confession,  that  the  facts  were  discovered  after 
the  confession,  and  from  the  information  derived 
therefrom. 

8.  Defendant,  having  excepted  generally  to  the 
refusal  of  the  court  to  exclude  an  entire  oonfes- 
sion,  part  of  which  was  admissible,  cannot  com- 
plain that  some  parts  of  the  confession  should  have 
been  excluded. 

4.  Where  the  court  has  charged  the  jury  that  be- 
fore they  can  conviot  defendant  of  murder  they 
must  be  satisfied  that  he  has  been  proven  guilty  of 
the  otTense,  "fully,  dearly,  conclusively,  satisfac- 
torily, and  that  to  a  moral  certain  ty ,  and  beyond  all 
reasonable  doubt, "  it  is  not  error  to  explain  that  the 
terms  used  meant  the  same  as  that  they  must  be 
convinced  of  his  guilt "  beyond  a  reasonable  doubt. " 

5.  It  is  not  error  to  refuse  to  charge  that  "If  a 
witness  has  willfully  testified  falsely  to  any  mate- 
rial fact  the  jury  should  disregard  his  evidence  al- 
together, "  as  this  would  be  an  invasion  of  the  prov- 
ince of  the  jury. 

6.  The  tendency  of  a  charge,  unexplained,  that 
"it  is  better  that  ninety-nine  guilty  men  should 
escape  than  that  one  innocent  man  should  be  pun- 
ished "is  to  mislead;  and  it  is  not  error  to  refuse 
to  charge  it. 

Appeal  from  criminal  court,  Jefferson 
count.v ;  S.  E.  Ghbenb,  Judge. 

Gilbert  Lowe  was  indicted  for  the  mur- 
der of  John  W. Meadows,  and  foundguUty, 
and  appeals. 

S.  M.  *  W.  a  Meek,  for  appellant.  W. 
L.  Martin,  Atty.  Gen.,  for  the  State. 

Clopton,  J.  The  first  matter  com- 
plained of  is  the  refusal  of  the  court  to  ex- 
clude the  entire  confession  of  defendant  on 
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.tbe  {protind  that  Itwas  not  shown  to  have 
been  freely  and  voluntarily  made.  The 
necessities  of  the  case  do  not  call  for  a  de- 
cision of  the  question  whether  or  not  the 
confession  was  voluntary.  In  his  confee- 
Bion  defendant  described  the  kind  of  clothing 
which  the  deceased  wore  when  killed,  and 
the  place  where  he  was  killed,  and  stated 
that  the  body  wa«  left  in  a  sink  covered 
with  leaves,  and  also  some  keys,  a  watch- 
chain,  a  broken-handled  kuife,  and  a 
brown,  soft  hat.  The  conrt  excluded  all  of 
the  confession,  except  the  statements  de- 
scribing the  dress  of  deceased,  tbe  place 
where  the  killing  occurred,  and  the  man- 
ner in  which  the  body  was  left. 

A  modification  of  the  rule  which  excludes 
a  conleesion  not  shown  to  be  voluntary  is, 
U  information  derived  therefrom  leads  to 
the  discovery  of  material  facts,  which  go 
to  prove  the  commission  of  the  crime,  so 
much  of  the  confession  as  strictly  relates 
to  the  facts  discovered,  and  the  facts  them- 
selves, will  be  recdvedin  testimony, though 
the  confession  may  not  be  shown  to  have 
been  voluntary,  for  the  reason  that  the  dis- 
covery of  tbe  facts  corroborates  the  truth 
of  the  confession  to  that  extent.  Banks  v. 
State,  84  Ala.  430,  4  South.  Rep.  882;  Mur- 
phy V.  State,  63  Ala.  1.  There  is  evidence, 
showing  that  the  body  of  the  deceased  was 
found  at  the  place  where  accused  stated  it 
was  left,  partially  covered  with  leaves,  as 
were  also  a  broken-bandied  knife,  watch- 
chain,  keys,  and  a  brown,  soft  bat,  near 
the  body.  The  record  does  not  affirma^ 
tlvely  disclose  whether  the  body  and  other 
articles  were  discovered  before  the  confes- 
sion was  madeorafterwards,  as  a  sequence 
of  the  Information  derived  from  the  ac- 
cused. But  the  bill  of  exceptions  does  not 
purport  to  set  out  all  tbe  evidence.  In 
this  state  of  the  record,  we  must  presume, 
If  necessary  to  sustain  the  ruling  of  the 
criminal  court,  that  they  were  discovered 
after  the  confession.  It  is  true  that  tbe 
clothing  which  the  defendant  stated  de- 
ceased wore  was  not  discovered.  He  was 
stripped  of  apparel,  except  the  underwear. 
The  only  identifying  testimony  as  to  tlie 
clothing  is  that  thedeceased  wore  such  the 
last  time  he  was  seen  before  the  killing.  It 
may  be  that  the  statement  of  defendant  as 
to  the  coat,  vest,  pantaloons  and  shoes  of 
deceased  do  not  come  within  the  rule  of  ad- 
missibility. This  question  we  do  not  de- 
cide. The  motion  was  to  exclude,  and  the 
exception  goes  to  the  refusal  of  the  court 
toexclude.theentireconfesslon.  When  gen- 
erad  exceptions  are  made  to  evidence  part- 
ly admissible  and  partly  inadmissible,  the 
court  is  not  bound  to  separate  the  legal 
and  illegal  parts.  Tbe  criminal  coai-t 
could  have  properly  overruled  the  entire 
motion,  a  portion  of  the  statements  of  de- 
fendant being  admissible.  No  objection 
having  been  made  separately  and  specially 
to  the  ijortlon  of  the  statement  describing 
the  dress  of  deceased,  which  may  be  of 
doubtful  admlMsibility,  and  as  the  court 
could  have  properly,  on  the  luotion  to  ex- 
clude the  entire  confession,  retained  the 
whole  of  It  in  evidence,  defendant  cannot 
complain  that  thecourt  failed  to  nicely  sep- 
anite  the  legal  and  Illegal  parts. 

The  court,  having  charged  tbe  Jury,  at 
the  instance  of  defendant,  that  before  they 


can  convict  of  murder  th^  must  be  satis- 
fied that  be  has  been  proven  guilty  of  the 
offense,  "fully,  clearly,  conclusively,  satis- 
factorily, and  that  to  a  moral  certainty, 
and  beyond  all  reasonable  doubt,"  tbe 
prosecuting  solicitor  requested  tbe  couH 
to  instruct  the  Jury  that  the  terms  used  in 
the  foregoing  charge  meant  the  same  as 
that  they  must  be  convinced  of  his  guilt 
"  beyond  a  reasonable  doubt. "  Thecharge 
given  at  the  Instance  of  the  defendant  was 
probably  calculated,  by  the  conjunctive 
use  of  cumulative  words  and  expressions, 
to  create  upon  the  mind  of  the  average 
Juror  the  erroneous  impression  that  a  high- 
er d^ree  of  proof  is  essential  to  conviction 
for  murder  than  is  meant  by  the  phrase 
"beyond  a  reasonable  doubt."  The  ex- 
planatory charge  was  proper,  to  prevent 
the  jury  from  being  misled.  McKleroy  v. 
State,  77  Ala.  95. 

There  is  no  error  in  the  refusal  of  tbe 
conrt.to  charge  the  Jury  that  if  a  witness 
has  willfully  testified  falsely  to  any  materi- 
al fact  the  Jury  should  disregard  his  evi- 
dence altogether.  Of  the  weight  and  cred^ 
ibility  of  all  oral  prouf,  whether  given  for 
or  against  the  accused,  the  Jurors  are  the 
sole  Judges.  They  may  disregard  alto- 
gether the  evidence  of  a  witness  who  baa 
willfully  sworn  falsely,  or  they  may  credit 
portions  of  his  testimony,  especially  if  cor- 
roborated by  other  witnesses,  or  by  cir- 
cumstances clearly  proved.  Thecourt  can- 
not, as  matter  of  law,  instruct  them  to 
disregard  altogether  tbe  testimony  of  any 
witness.  The  charge  would  have  invaded 
the  province  of  the  Jury.  Moore  v.  State, 
68  Ala.  860;  Jordan  v.  State,  81  Ala.  20, 1 
South.  Rep.  677. 

It  cannot  be  said  that  the  trite  expres- 
sion, "it  is  better  that  ninety-nine  guilty 
men  should  escape  than  that  one  innocent 
man  should  be  punished,  "is an  established 
maxim  of  the  law.  The  law  recognizes  no 
such  comparison  of  numbers.  Its  sole  ob- 
ject is  to  punish  the  guilty,  and  that  the 
Innocent  be  tkcquitted.  The  tendency  of 
such  a  charge,  unexplained.  Is  to  mislead. 
We  have  heretofore  ruled  in  several  cases 
that  it  is  n  ot  error  to  refuse  simil  ar  charges. 
Ward  V.  State,  78  Ala. 441;  Garden  v. State, 
84  Ala.  417, 4  South.  Rep.  823. 

Affirmed. 
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(Supreme  Court  cf  Alabama.    Jan.  7. 1890.) 
HouicioB — Belt-Defesbx. 

Where  one  charged  with  homicide  is  the  orig- 
inal aggressor,  he  cannot  ordinarily  justify  on  the 
ground  of  necessity  forthekiUing;  but  U  he  with- 
draws from  the  conflict  in  good  laitta,  and  clearly 
sbowB  his  desire  for  peace,  bis  right  of  self-de- 
fense revives,  and  if  he  is  pursued,  and  taking  life 
becomes  Inevitable  to  save  life,  be  is  justified. 
The  question  of  good  or  bad  faith  of  the  retreating 
party  is,  however,  of  tbe  utmost  importance,  and 
should  generally  be  submitted  to  the  jury  in  con- 
nection with  tbe  fact  of  retreat  Itself;  especially 
where  there  is  any  room  for  conflicting  inferenoea 
on  this  point  from  the  evidence. 

Appeal  from  criminal  court,  JefTeraon 
county;  S.  E.  Greene,  Judge. 

The  defendant  in  this  case,  Scott  Parker, 
was  indicted  for  the  murder  of  Simon  An- 
dci  son,  by  shooting  taim  with  a  gun,  was 


Digitized  by 


Google 


m) 


PARKER  r.  STATE. 


9d 


convicted  of  m  order  In  the  second  degree, 
and  sentenced  to  the  penitentiary  for  the 
term  of  50  years.  The  dlflSculty  between 
them  occurred  In  May,  1889,  on  the  prem- 
ises of  the  Coaldale  Mining  Company,  in 
the  presence  of  sereral  persons,  who  testi- 
fied, in  substance,  that  when  the  parties 
met,  being  about  10  or  12  feet  apart,  they 
began  to  curse  and  abuse  one  another,  the 
defendant  having  his  g^in  in  bis  hand,  and 
the  deceased  having  his  hand  on  his  pistol 
pocliet;  that  the  defendant  threw  up  his 
gon,  and  pulled  the  trigger,  but  the  "gun 
snapped;"  that  be  then  retreated  back- 
wards very  slowly,  while  be  put  new  caps 
on  his  gun,  still  holding  it  in  a  position  to 
shoot,  and  followed  by  the  deceased ;  that 
after  the  defendant  had  thus  moved  back- 
wards about  40  or  6G  feet,  followed  by  the 
deceased,  cursing  and  abusing  each  other, 
the  deceased  said,  "  I'll  take  no  more  from 
you,"  and  pulled  out  his  pistol,  when  the 
defendant  fired  and  killed  him  instantly. 
The  defendant  introduced  evidence  of 
threats  made  against  him  by  the  deceased 
on  the  morning  of  the  difiBculty,  declaring 
his  intention  to  kill  defendant  that  day, 
which  threats  were  communicated  to  de- 
fendant about  two  hours  before  the  par- 
ties met;  and  he  testified  in  his  own  behalf 
to  other  threats  previously  made  to  him 
in  person  by  the  deceased. 

The  defend  ant  requested  theconrt  tog^lve 
the  following  charges  in  writing,  and  duly 
excepted  to  the  court's  refusing  to  give 
each  one  of  them.  (1)  "Even  If  the  jury 
sliould  find  from  the  evidence  that  the  de- 
fendant was  in  the  wrong  in  the  first  in- 
stance, yet  a  space  for  repentance  is  al- 
ways open ;  and  When  a  combatant  with- 
draws as  far  as  he  can  without  putting 
himself  in  greater  peril,  and  his  adversary 
pursues  him,  it  the  taking  of  life  becomes 
necessaiy  to  save  his  own  he  will  be  justi- 
fied." (2)  "  When  a  person  has  reasonable 
cause  to  apprehend  a  design  on  the  part 
of  another  to  do  him  great  bodily  harm, 
and  there  is  cause  to  apprehend  immediate 
danger,  be  may  act  upon  appearances,  cmd 
may  kill  his  assailant, if  necessaryto  avoid 
the  danger."  (3)  "Although  the  jury  may 
believe  from  the  evidence  that  the  defend- 
ant first  drew  his  gun  on  the  deceased,  yet  if 
they  further  believe  from  the  evidence  that 
afterwards,  before  the  fatal  shot  was  fired, 
he  attempted  to  withdraw  from  the  con- 
flict by  retreating  or  otherwise,  then  the 
right  of  the  deceased  to  follow  him  up,  and 
to  use  or  to  threaten  violence  against  him, 
ceased;  and  if  the  deceased  did  not  then 
desist;  from  attempting  to  use  violence  to- 
-wards  the  defendant,  then  defendant's 
right  to  defend  himself  revived;  and  if  he 
then  found  himself  in  apparent  danger  of 
losing  bis  life,  or  of  sustaining  great  bodi- 
ly injury  at  the  hands  of  the  deceased,  he 
hadthesamerighttodefend  himself  thathe 
would  have  had  If  he  had  not  commenced 
the  conflict."  (4)  "Justifiable  homicide  is 
the  killing  of  a  human  being  in  self-defense ; 
and  if  the  Jury  believe  from  the  evidence 
that  thedefendant,  at  the  time  heshot  and 
kUled  Anderson,  had  reasonable  cause  to 
believe  from  the  act,  threats,  and  demon- 
strations of  the  deceased  that  his  life  was 
in  peril,  or  that  the  deceased  would  inflict 
great  bodily  harm  upon  him,  then  he  was 


justifiable  in  shootlngthedeceased ;  and  the 
law  did  not  require  that  he  should  wait 
until  struck  or  wounded  by  the  deceased, 
but,  if  he  had  reasonable  cause  to  believe 
the  same,  he  was  justifiable  in  shooting, 
and  the  Jury  must  acquit  him."  (5)  "If  a 
person's  life  is  actually  threatened,  and 
there  Is  imminent  danger  of  losing  bis  life, 
or  of  suffering  great  bodily  harm,  the  per- 
son thus  endangered  will  be  justified  in  de- 
fending himsell,  even  to  the  taking  of  the 
assailant's  life,  although  the  danger  be 
only  apparent.  A  person  need  not  be  in 
actual  imminent  peril  of  his  life  or  of  great 
bodily  harm  before  he  may  slay  his  assail- 
ant. It  is  sufficient  If,  in  good  faith,  from 
the  facts  as  they  appear  to  him  at  the 
time,  he  has  a  reasonable  belief  that  he  is 
in  such  imminent  peril." 

J.  J.  AJtman,  for  appellant.  W.  L.  Mur- 
tin,  Atty.  Gen.,  for  the  State. 

SoMKRViLLi:,  J.  The  general  rule  has 
often  been  declared  that  the  accused, 
charged  with  homicide,  must  always  be 
reasonably  free  from  fault  in  having  pro- 
voked or  brought  on  the  difficulty  In  which 
the  killing  was  perpetrated ;  and  if  he  was 
the  aggressor  he  cannot  be  heard  to  urge, 
in  his  own  justification,  a  necessity  for  the 
killing,  which  was  produced  by  his  own 
wrongful  act.  Storey's  Case,  H.  Ala.  330. 
This  rule,  however,  is  not  of  absolute  and 
universal  application.  An  exception  to  it 
exists  In  cases  where,  although  the  defend- 
ant orig:lnally  provoked  the  conflict,  "he 
withdraws  from  It  in  good  faith,  and 
clearly  announces  his  desire  for  peace."  II 
be  be  pursued  after  this,  his  right  of  self- 
defense,  though  once  lost,  revives.  "Of 
course,"  says  Mr.  Wharton,  in  referring  to 
this  modification  of  the  rule,  "there  must 
be  a  real  and  bnn&Me  surrender  and  with- 
drawal on  bis  part,for,if  there  benot.then 
he  will  still  continue  to  be  regarded  as  the 
aggressor."  1  Whart.  Crim.  Law,  (9th 
Ed . )  §  4^6.  The  meaning  of  the  principle  is 
that  the  law  will  always  leave  the  original 
aggressor  an  opportunity  to  repent,  before 
he  taken  the  life  of  his  adversary.  Where, 
therefore,  as  said  by  Mr.  Bishop,  "a  com- 
batant In  good  faith  withdraws  as  far  aa 
he  can,  really  Intending  to  abandon  the 
confiict,  and  not  merely  to  gain  fresh 
strength  or  some  new  advantage  for  an 
attack, but  theotherwlll  pursue  him,  then, 
if  taking  life  becomes  Inevitable  to  save  life, 
he  is  Justified.  But  a  mere  colorable  with< 
drawal  avails  nothing."  1  Bish.  Crlm. 
Law,  (7th  Ed.)  §  SH. 

This  exception  to  the  general  rule  under 
dlscuRslon  we  recognize  as  a  just  one,  and 
we  fully  approve  It.  But  due  caution  must 
be  observed  by  courts  and  Juries  in  its  ap- 
plication, as  it  Involves  a  principle  which 
is  very  liable  to  abuse.  The  question  of 
the  good  or  bad  faith  of  the  retreating 
party  is  of  the  utmost  importance,  and 
should  generally  be  submitted  to  the  jury 
in  connection  with  thefact  of  retreat  Itself, 
especially  where  there  is  any  room  for  con- 
flicting inferences  on  this  point  from  the 
evidence.  The  first  and  third  charges  r». 
quested  by  the  defendant  were  faulty  in 
withdrawing  this  question  from  the  con- 
sideration ol  the  Jury,  and  they  were  there- 
fore  properly  refused.    Saxjkett,   Instruo- 
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tion  toJarie8,580.  TheotberthreecharKes 
were  entirely  mlEdcadlng  In  ignoring  tbe 
qnestlon  as  to  who  was  the  original  ag- 
gressor In  the  conflict,  and  no  facts  ai-e 
hypothesized  which  tend  to  bring  the  case 
within  the  exception  abo  re  stated.  Stor- 
ey's Case,  71  Ala.  330,  supra. 

We  discover  no  error  in  the  record,  and 
the  Judgment  is  affirmed. 


(8» 
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Anonymous. 


(SuprenM  Court  of  Alabama.    Jan.  7, 1890.) 

DlYOBOE — PHTBICAIi  iNCAPiOITT. 

1.  Code  -Ala.  1886,  S  3822,  provides  that  either 
party  to  a  marriage  la  entitled  to  a  divorce  from 
the  bonds  of  matrimony  "when  the  other  was,  at 
the  time  of  tbe  marriage,  physicaUy  and  Incurably 
incapacitated  from  entering  into  tbe  marriage 
state. "  Held,  that  "physically  incapacitated, "  as 
here  nsed,  means  substantially  tbe  same  as  "im- 
potent. " 

2.  On  a  bill  for  divorce  on  the  ground  of  phys- 
ical Incapacity,  it  was  decreed  that  complainant 
and  defendant  be  required  to  submit  their  persons 
to  examination  by  physicians. 

Appeal  from  chancery  court,  Butler  coun- 
ty; John  A.  Fobtre,  Chancellor. 

Richardson  &  Steioer,  for  appellant. 
Cbaa.  WllkinnoB,  for  respondent. 

Stonb,C.J.  The  averments  of  the  bill  in 
this  case  are  too  offensive  to  modesty  to 
allow  their  publication  in  our  reports. 
But,  as  said  by  Sir  William  Scott  In  Briggs 
V.  Morgan,  3  Phillim.  Ecc.  SZ.";,  1  Eng.  Ecc. 
B.  408:  "Courts  of  law  are  not-  invested 
With  thn  powers  of  selection;  they  must 
take  the  law  as  it  is  imposed  on  them. 
Courts  of  the  highest  Jurisdiction  must 
often  go  into  cases  of  the  niostodious  nat- 
ure, where  the  proceeding  is  only  for  the 
punishment  of  the  offender.  Here  the  claim 
is  for  a  remedy ;  and  tbe  court  cannot  re- 
fuse to  entertain  it,  on  any  fastidious  no- 
tions of  its  own." 

Our  statute  (Code  1886,  §  2322)  declares 
that  either  party  to  a  marriage  is  entitled 
to  a  divorce  from  the  bonds  of  matrimony 
"when  the  other  was,  at  the  time  of  the 
marriage,  physically  and  Incurably  inca- 
pacitated from  entering  into  the  marriage 
state. "  The  meaning  of  the  words  "  phy- 
sically incapacitated, "  as  here  used,  is  sub  - 
stantially  the  same  as  that  of  the  word 
"impotent,  "frequently  met  with  in  divorce 
proceedings.  Itmeans  powerless,  or  want- 
ing in  physical  power,  to  consummate  the 
maiTiage.  Animal  desire  between  the  sexes 
is  one  of  the  Incitements  to  matrimony,  the 
lawful  gratification  of  which  is  encouraged 
and  protected  alike  by  moral  sentiment 
and  municipal  regulation.  Copulation  or 
coition,  the  act  of  gratifying  sexual  desire. 
Is  the  consummation  of  marriage;  inabil- 
ity to  accomplish  which,  when  It  proceeds 
from  incurable  physical  imperfection  or 
malformation,  is  precisely  what  our  stat- 
ute means  and  expresses  by  the  words 
"  physically  Incapacitated. "  "  Barrenness, " 
however,  is  in  no  sense  the  synonym  of  "im- 
potency. "  We  consider  it  unnecessary,  at 
this  stage  of  this  case,  to  go  further  into 
detaUs.  1  Bish.  Mar.  &  Uiv.  (Gth  Ed.) 
§§  322^338a,  inclusive,  treats  the  subject  at 
length,  and  collates  and  reviews  the  ad- 
Judged  cases.    We  approve  his  statement 


of  the  American  doctrine  as  set  forth  Iq 
said  section.  Devanbagh  v.  Devanbagh, 
28  Amer.  Dec.  443,  note. 

The  chancellor  overruled  the  defendant's 
demurrer,  and  his  motion  to  dismiss  the 
bill  for  want  of  equity ;  and  the  present 
appeal  by  tbe  defendant  Is  from  his  ruling. 
It  is  here  contended  that  before  seeking  a 
divorce  complainant  should  have  sub- 
mitted to  a  triennial  test,  sometimes  re- 
quired in  the  English  ecclesiasiical  court. 
That  being  a  rule  of  the  canon,  and  not 
of  the  common,  law,  it  is  doubtful  if  it 
could  exei't  any  influence  in  our  delibera- 
tions, even  if  uninfluenced  by  statute.  We 
think,  however,  that  our  statute  forbids 
us  to  consider  that  rule  in  passing  on  this 
statutory  ground  of  divorce. 

It  is  contended  for  appellant  that  the 
averments  in  the  present  bill  are  not  suffi- 
ciently specific.  We  think  there  is  nothing 
in  this,  for  very  obvious  reasons.  We 
know  not  how  the  charges  could  be  made 
more  definite. 

Questions  are  raised  on  the  form  of  relief, 
and  on  the  right  to  allow  the  amendment 
to  the  bill,  which  was  made  in  the  court 
below.  There  is  nothing  in  these  objec- 
tions. However  a  sentence  annulling 
marrlnge  on  account  of  impotency  may 
have  been  classified  or  regarded  under  the 
canon  law,  such  marriages  were  not  abso- 
lutely void.  They  were  only  voidable  at 
the  request  of  the  Injured  party.  If  not 
annulled  by  judicial  sentence  during  the 
life  of  the  parties,  they  entailed  all  the  le- 
gal consequences  of  a  valid  marriage;  and 
until  such  sentence  of  annulment  neither 
party  could  contract  other  marriage.  But 
we  need  not  pursue  this  inquiry.  Our 
statute,  in  terms,  makes  it  a  ground  for 
divorcefromthe  bonds  of  matrimony;  and 
that  fixes  its  class  and  status  for  us. 

Is  the  malformation  or  physical  incapac- 
ity charged  in  the  bill,  if  true,  sufficient 
ground  for  divorce?  Can  we,  as  matter  of 
law,  or  of  Indisputable  fact,  affirm  that 
the  charge  Is  preposterous,  and  therefore 
untrue'  Are  the  abnormal  proportions 
which  are  chared  impossible,  in  the  nat- 
ure of  things?  We  know  of  no  rule  of  law 
or  logic  by  which  we  can  reach  such  con- 
clusion. We  hold  that  the  chancellor,  in 
his  decretal  order  overruling  the  demurrer 
and  refusing  to  dismiss  the  bill,  did  not  err. 

The  briefs  of  counsel  give  evidence  of  dil- 
igent research;  and  they  furnish  no  ad- 
judged case  in  which  the  malformation 
here  complained  of  was  the  ground  of  com- 
plaint. We  suppose  such  cases,  if  they  ex- 
ist at  all,  are  very  rare.  To  authorize  the 
relief  prayed,  the  proof  should  be  very  sat- 
isfactory, and  the  most  direct  which  the 
nature  of  the  question  is  susceptible  of. 
The  complainant  must  be  required  to  sub- 
mit her  person  to  examination  by  physi- 
cians, or  matrons  skilled  in  such  matters,  to 
be  appointed  by  the  chancellor ;  and  proof 
of  such  examination  by  the  persons  so  ap- 
pointed, showing  that  the  fault  is  not  with 
her,  must  be  made  an  indispensable  condi- 
tion of  relief.  If  she  refuse  to  submit  to 
such  examination,  then  let  her  bill  be  dis- 
missed. The  defendant,  also,  should  sub- 
mit to  skillful  examination  as  a  condition 
of  his  defense,  if  he  contests  the  complain- 
ant's right  of  relief.    But  IX  the  defense  is 
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not  made  as  herein  Indicated,  tlie  chancellor 
should  scrutinize  the  testimony  narrowly, 
and  have  recourse  to  any  other  legal 
means,  with  a  view  of  ascertaining  if  the 
proceedings  have  not  become  consentive 
and  collusive.  Findingsuch  to  bethe  case, 
i-elief  should  be  denied,  except  on  clear 
proof  or  the  charge  preferred  in  the  bill, 
namely,  that  for  the  reason  stated  the  de- 
fendant "was  at  the  time  of  the  marriage 
physically  and  incurably  incapacitated 
£rom  entering  Into  the  marriage  state." 
AfSrmed. 


(8S  Ala.  78) 


MosBB  V.  Statb. 


(Supreme  Cowrt  of  Alabama.    Jan.  0, 1890.) 

ROBBEHT— HBABSAT— CoinRASiaiOBT  Btxtb- 
MBNTS. 

1.  On  the  trial  of  an  indictment  for  robbery, 
unsworn  statements  by  the  vioUm  of  the  robbery, 
which  she  was  heard  to  make  several  hours  after 
the  aU^;ed  robbery,  purporting  to  be  explanatory 
of  the  transaction,  are  inadmissible  in  evidence. 

a.  A  witness  was  permitted  to  testify  that  de- 
fendant had  made  three  several  statements  to  him 
as  to  where  she  had  obtained  the  articles  of 
jewelry  discovered  in  her  possession.  The  first 
was  that  she  had  gotten  them  from  her  hnsband. 
The  other  two  statements  he  did  not  remember, 
"except  that  they  were  different  from  each  other 
and  from  the  first  statement."  Seld,  that  the 
testimony  shonld  have  been  excluded. 

Appeal   from  criminal   court,  Jefferson 
county ;  S.  E.  Gbeene,  Judge. 
Indlctiuent  tor  robbery. 
Atty.  Oen.  Martin,  tor  the  State. 

SoMERvn.LE,  J.  Thedefendant  was  con- 
victed of  the  crime  of  robbery,  and  was 
sentenced  to  death  by  hanging.  Crim .  Code 
1886.  §  8742.  The  bill  of  exceptions  taken 
in  the  case  raises  no  question  tor  our  con- 
slderaljon  except  the  rulings  of  the  court 
on  the  evidence. 

1.  The  person  robbed  was  a  female,  and 
was  not  Introduced  as  a  witness  on  the 
trial,  possibly  for  some  good  reason  not 
shown  by  the  record.  But  the  state  was 
allowed  to  prove  certain  unsworn  state- 
meats  which  she  was  heard  to  make  some 
time  after  the  alleged  robbery,  purporting 
to  be  explanatory  of  the  transaction. 

It  appeared  from  the  evidence  that  she 
was  seen  on  the  day  of  the  robbery  In  com- 
pany with  the  defendant,  and  between  12 
and  1  o'clock  they  entered  the  woods  to- 
gether. A  witness  tor  the  state  was  al- 
lowed to  testify  that  about  1  o'clock, 
while  walking  in  the  woods,  he  saw  the 
Egyptian  woman  [the  victim  of  the  rob- 
bety]  coming  towards  him  out  of  the 
woods,  all  bruised,  wounded,  and  bleed- 
ing, and  her  clothes  badly  torn ;  that  she 
was  gesticulating  and  trying  to  talk,  but 
he  did  not  understand,  and  did  not  sutler 
ber  to  come  near  him,  but  went  off,  and  a 
short  time  afterwards,  with  others  to 
whom  he  had  reported  the  incident,  he  re- 
turned, and  found  the  woman  badly  cut 
and  beaten ;  and  they  asked  her  who  had 
cut  her,  and  she  replied  and  gesticulated, 
"The  woman  that  went  with  ber."  This 
was  objected  to  as  the  mere  statement  of  the 
persqn  robbed.  Asimilar  statement  made 
by  the  woman  robbed  to  another  witness, 
abont  4  o'clock  p.  m.  of  the  same  day,  or 


about  three  hours  after  the  robbery,  was 
allowed  to  go  to  the  Jury,  against  the  ob- 
jection of  the  defendant. 

The  court  clearly  erred  inadmlttingthese 
unsworn  statements  of  the  person  robbed, 
which  were  mere  hearsay,  and  not  compe- 
tent evidence  of  the  facts  stated.  Even  dy- 
ing declarations  are  inadmissible  in  prose- 
cutions for  robbery.  So,  in  rape  cases, the 
complaint  of  the  prosecutrix,  unless  it  con- 
stitutes a  part  of  the  res  gestm,  is  not  ad- 
missible on  her  direct  examination  by  the 
state  to  identify  the  peipetrator  of  the 
crime.  Bamett  v.  State,  83  Ala.  40,  8 
South.  Bep.  612.  The  time  elapsing  be- 
tween the  alleged  act  of  robbery  and  the 
declarations  made  by  the  person  robbed  in 
explanation  of  it  is  not  sufficiently  brief, 
nor  are  the  two  transactions  otherwise  so 
cleariy  connected,  as  to  bring  the  declara- 
tions within  the  principle  of  res  gestae. 
The  statement  is  rather  a  narrative  of  a 
by-gone  transaction,  past  and  completed. 
Kennedy  v.  State,  85  Ala.  328,  5  South. 
Bep.  800;  Bailroad  Co.  v.  Hawk,  72  Ala. 
112;  Diamukes  v.  State,  83  Ala.  287, 3  South. 
Bep.  671 ;  Bums  v.  State,  49  Ala.  370. 

2.  The  objection  taken  to  the  witness 
"Wright's  testimony  should, in  our  opinion, 
have  been  sustained.  He  asserted  that  the 
defendant  had  made  three  several  state- 
ments to  him  as  to  where  she  had  obtained 
the  articles  of  Jewelry  discovered  in  herpos- 
sesslon.  The  first  was  that  she  had  got- 
ten them  from  her  husband.  The  other 
two  statements  he  did  nut  remember,  "ex- 
cept that  they  were  different  from  each 
other  and  from  the  first  statement." 
Wherein  they  differed,  or  In  what  respect 
their  alleged  contradiction  consisted,  the 
witness  did  not  pretend  to  recollect.  If  the 
statements  had  been  before  the  Jury,  they 
might  have  come  to  another  conclusion 
than  that  reached  by  the  witness.  His  as- 
sertion savored  rather  of  an  opinion  than 
a  fact,  and  shonld  have  been  excluded. 

For  the  errors  above  pointed  out  the 
Judgment  is  reversed,  and  the  cause  re- 
manded tor  a  new  trial.  The  prisoner,  in 
the  meanwhile,  will  be  retained  in  custody 
until  discharged  by  due  process  of  law. 

Reversed  and  remanded. 


WiLUAMB  T.  State. 


8(0 


(Supreme  Otmrt  of  Alabama.    Jan.  0, 1890.) 
IiiKOEST — Complaint  ahd  Wakrajjt. 

1.  Code  Ala.  1886,  S  4286,  provides  that  "the 
forms  for  proceedings  before  the  county  court,  un- 
der the  provisions  of  the  preceding  article,  or  other 
substantially  the  same,  maybe  used  by  a  Justice 
of  the  peace,  in  cases  tried  before  him. "  Section 
4304,  a  section  of  the  preceding  article,  prescribing 
the  constituents  of  the  requisite  affidavit  to  bring 
a  criminal  accusation  before  the  county  court,  de- 
clares that  when  a  party,  desiring  to  bring  a 
charge  of  misdemeanor  before  the  county  court, 
makes  affidavit  in  writing  before  the  judge  thereof 
or  some  justice  of  the  peace  of  the  county  that  he 
htis  probable  cause  to  believe,  and  does  believe, 
that  an  offense,  designatincr  it  by  name,  or  by 
some  other  phrase,  which,  in  common  parlance, 
designates  it,  has  been  committed  by  some  person, 
(naming  the  offender,)  on  the  person  or  property 
of  another,  (naming  tlie  person  injured,)  the  judge 
of  the  court  or  justice  of  the  peace  shall  issue  his 
warrant  of  arrest.  Held,  that  an  affidavit  before 
a  justice  of  the  peace,  charging  that  defendant 
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•tole.  In  tbe  county  of  Honteomery,  certain  per- 
Bonal  chattels  from  the  premiaes  of  the  complain- 
ant, settine  forth  the  property,  but  averring  nei- 
ther the  value  nor  ownership,  was  sufficient  to  give 
the  justice  jurisdiction  so  as  to  constitute  his  judg- 
ment tbe  proper  basis  of  appeal. 

2.  And  suoh  appeal  cuts  off  all  inquiry  into  the 
Inaccuracies  of  tbe  affidavit,  and  the  city  court  has 
authority  to  try  the  case  de  novo,  witnont  an  in- 
dictment or  presentment  by  a  grand  jury;  Code 
Ala.  1886,  ^  4231,  relating  to  cases  taken  bjr  appeal 
from  the  indgment  of  a  justice,  provldmg  that 
"the  trial  in  the  circuit  or  city  court  shall  oe  de 
novo,  and  without  indictment  or  presentment  by 
tbe  grand  jury,  but  tbe  solicitor  smdl  make  a  brief 
statement  of  the  cause  of  complaint. " 

Appeal  from  city  court  of  Montgomery , 
Thomas  M.  Arrinoton,  Judge. 

Prosecution  for  petit  larceny.  The  defend- 
ant in  tbia  case  was  arrested  under  a  war- 
rant issued  by  a  Justice  of  the  peace,  "  on 
a  charge  ot  petit  larceny  alleged  to  have 
been  committed  by  him  In  said  county,  on 
or  about  the  12th  day  ot  June,  1S89,  on  the 
premises  of  J.  W.  James,  said  charge  being 
preferred  by  suld  James."  Tbe  affidavit 
on  which  said  warrant  was  Issued  was 
madeb^ore  the  justice  by  said  James,  and 
stated  that  "  In  said  county,  on  or  about 
the  12th  ot  June,  1889,  one  Henry  Williams 
did  steal  from  his  premises  one  plow-stock, 
sweep,  single-tree,  and  set  of  gearing, 
against  the  peace,"  etc.  On  the  trial  be- 
fore the  justice  of  the  peace,  tbe  defendant 
was  found  guilty,  and  sentenced  to  hard 
labor  tor  the  county  tor  six  months,  trom 
which  Judgment  he  took  an  appeal  to  the 
city  court.  In  that  court  the  solicitor 
filed  a  statement  or  complaint  In  thename 
of  the  state,  charging  the  defendant  with 
the  larceny  ot  tbe  articles  named,  alleging 
that  they  were  the  personal  property  of  J. 
W.  James,  and  ot  the  agg^regate  value  ot  0  ve 
.dollars.  To  this  complaint  the  defendant 
pleaded  not  guilty,  but  was  found  guilty 
by  the  verdict  of  the  Jury;  and  he  then 
moved  in  arrest  of  judgment,  on  theground 
that  the  proceedings  were  void  for  want 
ot  jurisdiction ;  that  tbe  affidavit  was  void 
because  It  does  not  aver  the  value  or  the 
ownership  ot  the  stolen  property ;  and  that 
the  city  court  had  no  jurlBdiction  ot  the 
case.  The  court  overruled  the  motion  in 
arrest  of  Judgment,  and  rendered  Judgment 
on  the  verdict,  to  which  ruling  the  defend- 
ant excepted. 

John  Gindrat  Winter,  for  appellant. 
Atty.  Gen.  Martin,  tor  tbe  State. 

Clopton,  J.  After  a  verdict  of  guilty 
bad  been  returned,  appellant  moved  for 
arrest  ot  Judgment,  on  the  ground  that  the 
affidavit  on  which  the  justice  of  the  peace 
Issued  his  warrant  of  arrest  charges  no 
criminal  oBense  ot  which  the  justice  bad 
Jurisdiction,  by  reason  whereof  the  proceed- 
ings before  him,  including  the  judgment  of 
conviction  and  sentence,  trom  which  the 
defendant  took  an  appeal  to  thecity  court, 
are  void.  The  contention  is  that,  the  Juris- 
diction oi  a  justice  ot  the  peace  to  try  crim- 
inal offenses  being  statutory,  the  facts  out 
of  which  the  jurisdiction  proceeds  must 
affirmatively  appearfrora  the  proceedings; 
and  as  the  Justice  has  Jurisdiction  of  lar- 
ceny only  when  the  value  of  the  property 
taken  does  not  exceed  flO,  the  value  is  a 
Jurisdictional  tact.    In  respect  to  the  trial 


ot  caaes  taken  by  appeal  from  the  Judg- 
ment  ot  a  Justice,  section  4231,  Code  1886, 
provides:  "The  trial  In  the  circuit  or 
city  court  shall  be  de  novo,  and  without 
any  Indictment  or  presentment  b.v  tbe 
grand  Jury,  but  the  solicitor  shall  make  a 
brief  statement  ot  the  cause  of  complaint." 
It  is  well  settled  that  when  the  defendant 
falls  to  make  any  objection  to  the  sufficien- 
cy of  the  affidavit  before  the  justice,  and 
takes  the  case  by  appeal  into  theclrcuit  or 
city  court,  where  the  trial  is  de  novo,  a 
complaint  may  be  filed  by  the  solicitor, 
properly  charing  the  offense  with  which 
the  accused  was  charged  before  the  Justice, 
and  no  objection  can  be  made  to  any  in- 
accuracies or  impeifectlon  in  the  proceed- 
ings before  him  Tatum  v.  State,  66  Ala. 
465 ;  Blankenshlre  v.  State,  70  Ala.  10.  Tbls 
general  rule  is  not  controverted,  but  it  is 
insisted  that  the  city  court,  being  prohib- 
ited by  the  constitution  to  try  any  person 
for  an  indictable  olfense  by  information, 
does  not  acquire  ]uri8<liction  by  ap|:)eal  to 
try  a  case  de  novo,  without  an  indictment 
or  presentment  by  a  grand  Jury,  tvhen  tbe 
proceedings  before  the  justice  are  void ;  and 
that  in  such  case  thecity  court  hasjurisdic- 
tion  to  hear  and  determine  the  case,  only 
by  virtue  ot  its  original  Jurisdiction  over 
the  subject-matter.  Whether  in  this  con- 
tention counsel  have  failed  to.  observe  the 
distinction  between  Jurisdiction  ot  tbe  sub- 
ject-matter and  tbe  mode  by  which  a  par- 
ticular case  may  be  brought  within  the  Ju- 
risdiction of  the  court,  or  whether,  after 
appeal,  complaint  filed,  and  conviction  In 
the  city  court,  the  objection,  that  the  affi- 
davit made  before  the  Justice  ot  the  peace 
is  void,  can  be  taken  advantage  ot  by  mo- 
tion for  arrest  ot  Judgment,  it  is  unnecessary 
to  decide.  The  question  is  not  whether  tbe 
affidavit  and  warrant  should  have  been 
quashed  on  direct  and  seasonable  objec- 
tion, but  whether  it  is  sufficient  to  uphold 
the  judgment  ot  tbe  justice  tor  the  purposes 
of  an  appeal  to  the  circuit  or  city  court. 
Section  4236,  Code  1886,  provides:  "The 
forms  tor  proceedings  before  the  county 
court,  under  the  provisions  ot  tbe  preced- 
ing article,  or  othersubstantiallythesame, 
may  be  used  by  a  Justice  ot  the  peace  in 
cases  tried  before  him. "  And  section  4204, 
being  a  section  ot  the  preceding  article, 
prescribes  the  constituents  of  tbe  requisite 
affidavit  to  bring  a  criminal  accusation  be- 
fore the  county  court.  It  declaresthat  up- 
on a  party,  desiring  to  bring  a  charge  of 
misdemeanor  before  the  county  court,  mak- 
ing affidavit  in  writing  before  tbe  Judge 
thereof,  or  some  Justice  of  the  peace  of  the 
county,  that  he  has  probable  cause  to  be- 
lieve, and  does  believe,  that  an  offense,  des- 
ignating it  by  name,  or  by  some  other 
phrase  which,  in  common  parlance,  desig- 
nates it,  has  been  committed  by  some  per- 
son, (naming  the  offender,)  on  the  person 
or  property  ot  another,  (naming  the  per- 
son injured,)  the  judge  of  the  court  or  Jus- 
tice ot  tbe  peace  shall  issue  bis  warrant  of 
arrest.  It  is  obvious  that  the  statute  dis- 
penses with  the  fullness  and  accuracy  ot 
description  ot  the  offense,  and  altogether 
with  some  averments  necessary  and  ob- 
served in  Indictments.  A  complaint  for 
petit  larceny,  if  it  designates  theoftense  by 
name,  or  by  an  equivalent  plirase  used  m 
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common  dfaconrae  to  describe  It,  names  the 
oflender,  sets  forth  the  property,  and  a  vera 
the  ownerBhip,  sabstantlally  conforms  to 
the  statute,  and  is  sufficiently  certain,  on 
objection  belnf?  made  before  the  Justice. 
Bell  T.  State,  75  Ala.  25;  Brown  v.  State, 
63. Ala.  97;  Brazleton  v.  State,  66  Ala.  96. 

The  affidavit  in  the  present  case  charges 
that  the  defendant  stole,  In  the  county  of 
Montgomery,  certain  personal  chattels 
from  the  premises  of  the  complainant,  set- 
ting forth  the  property.  There  Is  no  aver- 
ment of  either  value  or  ownership,  except 
as  may  be  inferred  from  the  kind  of  proper- 
ty, and  the  statement  that  it  was  taken 
from  the  premises  of  the  affiant.  The  war- 
rant of  arrest  recites  the  offense  of  petit 
larceny.  Neither  the  value  nor  the  owner- 
ship is  a  Jurisdictional  fact  essential  to  be 
stated.  The  statute  does  not  require  the 
former  to  be  alleged ;  and  the  latter  being 
for  purpose  of  identification  and  notice, 
and  the  exclusion  of  an  inference  that  the 
accused  may  be  the  owner,  is  material  on- 
ly as  matter  of  pleading,  to  bring  the  case 
properly  before  the  Justice,  not  to  confer 
Jarisdiction  to  try  it.  The  capacity  to 
hear  and  determine  criminal  offenses  is  con- 
ferred in  these  terms:  "Justices  of  the 
peace  have,  in  their  respective  counties.  Ju- 
risdiction of  the  following  offenses, "  draig- 
nating  them  by  name.  A  warrant  of  arrest 
issued  by  a  Justice  of  the  peace,  command- 
ing the  officer  to  arrest  the  accused , "  to  an- 
swer the  criminal  offense  of  larceny, "  has 
been  held  to  be  sufficiently  regular  on  its 
face  to  Justify  the  officer  in  executing  it. 
Mnrphy  v.  State,  66  Ala.  252.  Also  that  a 
warrant,  reciting  the  offense  of  obtaining 
goods  by  false  pretenses,  need  not  recite  an 
intent  to  injure  or  defraud,  though  such  in- 
tent isan  essential  constituentof  thecrime. 
Bhodes  v.  King,  62  Ala.  272.  The  offense  and 
its  commission  in  the  county  of  the  Justice 
are  the  essential  Jurisdictional  facts ;  and, 
as  we  haveshown,theoffenBemay  be  desig- 
nated by  name, or  otherequivalentphrase, 
when  given  its  ordinary  signification..  To 
"steal,"  as  defined  in  the  law-books  and 
by  lexicographers,  means  thefelonloustak- 
Ing  and  carrying  away  the  personal  goods 
of  another.  In  leged,  as  well  as  In  com- 
mon, parlance,  it  designates  the  offense  of 
larceny.  Parker  v.  Lewis,  2  G.  Greene,  311 ; 
Winfleld,  Adj.  Words  &  P.  It  may  be  con- 
ceded that  the  affidavit  and  warrant 
abound  in  irregularities  and  inaccuracies, 
shovrlng  a  want  of  observance  of  the  stat- 
utes, which  rendered  them  fatally  defective 
if  directly  assailed  before  the  Justice;  yetif, 
upon  a  fair  and  reasonable  interpretation 
of  the  language.  Imputing  its  ordinary  sig- 
nifications, a  charge  of  petit  larceny  and 
the  commission  of  the  offense  In  the  coun- 
ty, ran  be  gathered,  the  jurisdiction  of  the 
Justice  attached  to  the  complaint.  Heard 
▼.  Harris,  68  Ala.  44.  The  defects  were 
cored  by  the  complaint  filed  by  the  solicit- 
or. The  Jurisdiction  of  the  Justice  suffi- 
deaitly  appears  to  constitute  his  Judgment 
the  proi>er  basis  of  appeal,  which  cutoff  all 
inquiry  into  Its  inaccuracies,  and  on  ap- 
pnl  the  statute  conferred  authority  on 
the  city  court  to  try  the  case  de  novo, 
without  an  indictment  or  presentment  by 
8  grand  Jury. 

Affirmed. 


Smith  v.  Statb. 


(Supreme  Court  of  A  labama.    Jan.  18, 1890.)  ' 

ASUUI/r  WITH  ISTBNT  TO  KnAj — IN8TKCCTION8. 

1.  To  support  a  conviction  for  assault  with  In- 
tent to  murder,  speciflo  intent  to  take  life  is  not 
essential.  An  aasaalt  with  intent  to  do  grievous 
harm  to  the  pei-son  of  another,  accompanied  with 
ability  to  effect  it,  without  legal  excuse  or  sufficient 
provocation,  constitutes  the  offense. 

is.  Where  a  charge  is  susceptible  of  two  oon- 
■tructions,  the  constmctlon  will  be  adopted  by  the 
supreme  court  whloh  is  least  favorable  to  the  party 
asking  it. 

8.  A  charge  Instmcting  the  Jury  that  they 
must  put  upon  any  part  of  the  testimony  a  coo- 
strucUon  favorable  to  the  defendant,  if  reasonable, 
invades  their  province,  and  is  calculated  to  mis- 
lead them. 

Appeal  from  circuit  court,  Pike  county ; 
John  P.  Hubbard,  Judge. 

Indictment  for  an  assault  with  intent  to 
murder. 

W.  L.  Palis,  for  appellant.  Atty.  Oen. 
Martin,  fur  the  State. 

Ct>opton,  J.  The  defendant,  who  was  in^ 
dieted  and  convicted  for  an  assault  with 
intent  to  murder  Henry  White,  requested 
the  court  to  charge  the  Jury:  "Before  the 
Jury  can  find  the  defendant  guilty,  they 
must  beliere,  beyond  a  reasonable  doubt, 
that  at  the  time  of  the  firing  of  the  pistol 
the  defendant  had  a  specific  intent  to  mur- 
der Henry  White."  Substantially  the  same 
proposition  was  asserted  by  the  second^ 
third,  ana  fourth  charges  requested  by  the 
defendant. 

The- statute  does  not  create,  but  merely 
converts  the  offense  of  assault  with  intent 
to  murderfrora  a  misdemeanor  to  a  fdlony, 
by  inflicting  severer  punishment.  It  na- 
ther  adds  to  nor  diminishes  the  constitu- 
ents of  the  offense,  as  known  to  the  com- 
mon law.  Malice  is  an  essential  ingredi- 
ent ;  and  the  expression  that  a  wrongful 
act,  and  the  specific  intent  to  murder,  must 
concur,  as  used  in  the  law  books  in  defin- 
ing the  crime,  is  merely  intended  to  distin- 
guish it  from  that  class  of  cases  In  which  a 
8:eneral  felonious  intent  is  sufficient.  The 
specific  Intent  to  take  life  is  not  essential. 
An  assault  with  Intent  to  do  grievous 
harm  to  the  person  of  another,  accompa-' 
nied  with  ability  to  effect  it,  without  legal 
excuse  or  sufficient  provocation,  constir 
tutes  the  offense.  The  particular  intent 
may  be  inferred,  as  the  specific,  malicious 
intent,  in  murder,  from  the  character  of 
the  assault,  the  use  of  a  deadly  weapon, 
and  the  absence  of  excusatory  facts  and 
circumstances. 

While  the  phrase,  that  the  specific  intent 
to  murder  must  be  alleged  and  satisfac- 
torily proved,  may  be  sufficiently  accurate 
and  definite  In  defining  the  offense,  when 
used  in  a  charge,  there  being  no  evidence  of 
an  Intent  to  take  the  life  of,  or  do  bodily 
harm  to,  any  person  other  than  the  one 
named  tn  the  Indictment,  It  renders  the 
charge  susceptible  of  two  constructions, 
one  of  which  is  that  an  express  or  positive 
intent  to  murder  the  particular  person,  as 
contradistinguished  from  an  intent  inferred 
or  presumed  from  the  circumstances,  must 
be  proved.  It  Is  settled  that  where  acharge 
Is  susceptible  of  two  constructions  the  con- 
struction will  be  adopted  by  the  appellate 
court  which  Is  least  favorable  to  the  party 
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asbing  It,  and  If,  when  so  construed.  It  as- 
serts an  Incorrect  legal  proposition,  being 
calculated  to  mislead  the  Jury,  it  should  be 
refused.  Rosa  v.  Ross,  20  Ala.  105;  Carter 
V.  Chambers,  70  Ala.  223.  The  decisions  in 
Meredith  v.  State,  60  Ala.  441,  Allen  v. 
State,  62  Ala.  391,  and  Moore  v.  State,  18 
Ala.  532,  are  express  to  the  point,  where 
similar  charges  were  held  to  hare  been 
properly  refused. 

There  is  no  error  In  refusing  to  charge 
the  jury,  as  asked  by  defendant,  that  they 
"are  not  required,  under  the  law.  to  draw 
un]u8t  or  unreasonable  inferences  from  the 
testimony ;  and  if  any  of  the  evidence  [by 
which  weunderstand  any  of  the  testimony] 
in  the  case  admits  of  two  or  more  con- 
structions, one  of  which  is  favorable  to  the 
defendant  and  one  unfavorable  to  him,  the 
Jury  must  put  the  construction  upon  it,  if 
reasonable,  that  is  favorable  to  defend- 
ant." The  first  clause  of  the  charge  as- 
serts a  correct  proposition,  but  the  latter 
clause  is  not  based  upon  the  relative  rea- 
sonableness of  the  two  constructions. 
The  testimony  in  support  of  the  construc- 
tion favorableto  theaccusedmay  bewealc, 
and  yet  not  so  weak  as  to  render  the  con- 
struction unreasonable.  It  may  be  strong- 
er in  support  of  the  construction  unfavor- 
able to  the  accused.  Besides,  the  jurors 
are  the  sole  Judges  of  what  construction 
shall  be  placed  upon  the  testimony,  and  of 
what  inferences  shall  be  drawn  therefrom. 
In  consideration  of  the  whole  evidence, 
they  may  conclude  that  the  unfavorable 
construction  is  proper.  The  charge  in- 
structiag  the  Jury  that  they  must  put  up- 
on any  part  of  the  testimony  a  construc- 
tion favorable  to  defendant,  if  reasonable, 
invades  their  province,  and  is  calculated  to 
mislead  them. 

Affirmed. 

(88  Ala.  188)  — ^ 

RiLBY  ▼.  STATB. 

{Supreme  Court  of  Alabama.    Jan.  18, 1890.) 

B1IBOI.ABT  —  iNBTBUCTIONg  —  ReASOKABLB    DOUBT. 

1.  A  charge  that,  "anless  the  evidence  against 
the  prisoner  should  be  such  as  to  exclude  to  a  mor- 
al certainty  every  hypothesis  hut  that  of  his  guilt 
of  the  offense  imputed  to  him,  tbey  must  find  the 
defendant  not  guilty,  "is  correct. 

2.  On  a  trial  for  burglary,  a  requested  charge, 
that  "the  jury  may  look  to  the  fact  that  the  de- 
fendant worked  with  Mr.  Black  [the  owner  of  the 
bouse  entered]  after  this  alleged  offense,  to  see 
whether  or  not  this  shows  guilty  coDscieoce  on  his 
part;  and,  if  they  think  it  tends  to  show  innocence 
on  liis  part,  then  they  ought  to  consider  such  evi- 
dence, and  give  the  defendant  the  benefit  of  all 
proper  Inferences,  "—is  properly  refused,  as  being 
merely  argumentative. 

Appeal  from  circuit  court,  Butler  county; 
John  P.  Hubbard,  Judge. 

Indictment  for  burglary.  The  defendant 
in  this  case,  Paul  Riley,  was  indicted  for 
burglary.  In  breaking  and  entering  the 
dwelling-house  of  Hugh  Black  with  the 
Intent  to  commit  a  felony,  was  convicted, 
and  sentenced  to  the  penitentiary  for  the 
term  of  five  years.  On  the  trial,  as  is 
shown  by  the  bill  of  exceptions,  it  was 
proved  on  the  part  of  the  prosecution  that 
the  house  of  said  Black  was  broken  and 
entered  into  one  Saturday  night,  in  the  fall 
of  1888,  by  two  persons,  who  were  seen  by 
some  members  of  the  family;  and  the  evi- 


dence for  the  prosecution  tended,  farther, 
to  show  that  these  persons  were  the  de> 
fendant  and  his  brother,  Stiepherd  Riley. 
The  testimony  for  the  defendant,  on  the 
other  hand,  tended  to  show  that  he  was 
not  one  of  the  persons  wlio  so  broke  and 
enttred  said  house ;  that  he  did  not  leave 
the  community,  but  came  back  to  Black's 
house  on  the  Monday  after  the  alleged 
bu"glary,  and  was  arrested  at  his  own 
home  on  the  Tuesday  or  Wednesday  after- 
wards. The  defendant  i-equestedthecourt 
to  give  two  charges  in  writing,  and  duly 
excepted  to  the  refusal  by  the  court  to  give 
either  one  of  theni.  The  first  charge  is 
copied  in  the  opinion  of  the  court,  and  the 
second  was  in  the  following  language: 
"The  Jury  may  look  to  the  fact  that  the 
defendant  worked  with  Mr.  Black  after 
this  alleg3d  offense,  to  see  whether  or  not 
this  shows  gruilty  conscience  on  his  part; 
and,  if  they  think  it  tends  to  show  inno- 
cence on  his  part,  then  they  ought  to  con- 
sider such  evidence,  and  give  the  defendant 
the  benefit  of  all  proper  inferences." 

Richardson  dk  Steiner,  for  appellant. 
Atty.  Gen.  Martin,  for  the  State. 

SoMERViLLE,  J.  The  court  erred  In  re- 
fusing to  give  the  first  charge  requested  by 
the  defendant,  which  was  that, "  unless  the 
evidence  against  the  prisoner  should  be 
such  as  to  exclude  to  a  moral'  certainty 
every  hypothesis  but  that  of  his  guilt  of 
tiie  oSense  imputed  to  him,  they  must  find 
the  defendant  not  guilty."  A  failure  to 
give  this  precise  charge  was  held  reversible 
error  in  Mose  v.  State,  36  Ala.  212,  decided 
as  far  back  as  1860 ;  and  this  ruling  was 
approved  in  Coleman  v.  State,  59  Ala.  62. 
In  theformer  case  it  was  said :  "  Uniessthe 
Jury  are  morally  certain  of  the  defendant's 
guilt,  it  cannot  be  said  that  they  have  no 
reasonable  doubt  of  his  guilt.  The  propo- 
sition, therefore,  that  the  Jury  miistbe  con- 
vinced to  a  moral  certainty  of  the  defend- 
ant's guilt,  is  substantially  the  same  with 
the  proposition  that  tbey  must  be  con- 
vinced beyond  a  reasonable  doubt. "  The 
case  of  Blackburn  v.  State,  86  Ala.  695,  6 
South.  Rep.  96,  is  distinguishable  from  the 
cases  above  cited.  On  the  authority  of 
these  cases,  we  reverse  the  Judgment  in  the 
present  case. 

The  second  charge  was  properly  refused 
as  being  merely  argrumentatlve.  Hussey 
V.  State,  86  Ala.  34.  5  South.  Rep.  484;  Sni- 
der V.  Burks,  84  Ala.  53,  4  South.  Rep.  225. 

The  remaining  question,  arising  on  the 
action  of  the  coui-t  in  sustaining  the  chal- 
lenge of  the  state  to  the  Juror  Dreaden,  will 
not  arise  on  another  trial,  in  all  probabil- 
ity, and  need  not  be  considered. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  The  defendant. 
In  the  mean  while,  will  be  retained  in  cus- 
tody until  discharged  byduecourseof  law. 


Duncan  t.  State. 


(88  Ala.  3t) 


(Supreme  Court  of  Alabama.    Jan.  18, 1890.) 

HOMIOISB— EVIDENCB  TO  SHOW  MoTrvB— Ebbobs 
NOT  Afpabent  on  Reoobd. 

1.  On  a  trial  for  wife  murder,  evidence  as  to 
the  conduct  and  conversation  of  the  defendant  in 
reference  to  a  girl  with  whom  he  was  infatuated. 
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done  and  had  both  before  and  after  the  death  of 
his  wife,  and  his  conduct  and  remarks  tending  to 
show  dissatisfaction  -with  his  wife,  is  competent, 
as  tending  to  prove  a  motive  for  the  commission 
of  the  crime. 

2.  The  supreme  court  will  not  presume  a  fact 
not  shown  by  the  record,  and  make  it  a  ground  of 
reversal. 

Appeal  from  circuit  court,  Dale  county ; 
J.  M.  Carmicuael,  Judge. 

Indictment  for  murder.  The  drfendant 
in  this  case,  Henry  Puncan,  was  indicted 
for  the  murder  of  Mb  wife,  "by  giving  her 
morphine,"  or,  aH  alleged  In  the  second 
count  ol  the  indictment,  "a  poison,  the 
precise  kind  of  which  is  unknown  to  the 
grand  Jury,"  was  convicted  of  murder  in 
the  first  degree,  and  sentenced  to  death. 
The  body  of  the  deceased  was  exhumed  the 
day  after  the  burial,  and  the  contents  of 
the  stomach  were  analyzed  by  Dr.  Lupton, 
of  Auburn,  who  testified  that  they  con- 
tained "one  grain  and  six-tenths  of  mor- 
phine. "  The  prosecution  proved  that  the 
d^endant  had,  with  the  assistance  of  a 
friend,  bought  a  bottle  of  morphine  about 
a  week  or  10  days  before  the  death  of  his 
wife;  but  he  testified  in  his  own  behalf 
that  he  had  given  the  bottle  to  his  wife, 
and  she  had  locked  it  up  in  a  trunk,  and 
be  denied  that  he  administered  any  mor- 
phine to  her.  He  adduced  evidence,  also, 
ol  declarations  made  by  his  wife,  who  was 
far  advanced  in  pregnancy,  showing  that 
she  was  very  despondent,  complained  of 
ber  condition  and  her  hard  lot,  and  said 
she  would  destroy  her  unborn  child,  if  she 
knew  how  to  do  it.  Alexander  Dean,  a  wit- 
ness for  the  state,  testified  to  a  conversa- 
tion had  by  him  with  the  defendant,  while 
standing  by  the  grave,  on  the  evening 
of  the  day  of  his  wife's  death,  (Thurs- 
day,) in  which  the  defendant  told  him  "he 
was  going  to  do  something  that  might  be 
a  leap  In  the  dark ,  but  he  was  going  to  risk 
it,"  and  asked  him  to  take  a  note  to 
Georgia  Balderee,  and  a  message  asking 
her  to  meet  him  Saturday  evening, "  at  the 
big  gate  near  the  plum  tree , "  that  he  was 
to  go  to  the  house,  "  and  take  up  a  book, 
and  ask  ber  if  it  was  hers,  when  she  would 
understand,  and  he  was  to  give  her  the 
note. "  The  witness  further  testified  that, 
"about  three  or  four  weeks"  before  the 
death  of  Mrs.  Duncan,  he  had  another  con- 
versation with  defendant,  in  which  the  lat- 
ter told  him  oi  an  Interview  between  him- 
self and  Georgia  Balderee,  In  which  he  ad- 
vised her  not  to  marry  one  Miller  unless 
she  loved  him ;  that  he  then  asked  witness, 
"What  would  you  think  if  she  gave  me  to 
understand  that  she  loved  me  better  than 
any  other  man?"  and  witness  answered 
"that  he  would  not  be  surprised."  The 
defendant  moved  to  exclude  this  conversa- 
tion from  the  Jury  as  evidence,  "on  the 
ground  that  It  was  irrelevant  and  mislead- 
ing, "  and  he  excepted  to  the  overruling  of 
bis  motion  by  the  court.  J.  S.  Judah,  a 
witness  for  the  ntate,  testified  that  he  bad 
a  conversation  with  the  defendant  on  Fri- 
day, tbeday  after  his  wife's  death.  In  which 
the  defendant  asked  him  "to  carry  him 
and  the  Balderee  woman  to  Ozark  the 
next  night  to  marry, "but witness  refused; 
that  the  d^endant  "then  set  the  next 
Thursday, "  but  on  Saturday, "  after  gohig 


to  Balderee's, "  he  came  to  witness,  and 
told  him  "  they  had  decided  to  leave  on 
Saturday  night,  and  would  probably  go 
to  Headlands. "  The  defendant  moved  to 
ezcludefrom  the  jury  what  was  said  about 
marrying  the  Balderee  womau,  and  he 
again  excepted  to  the  overruling  of  his 
motion  by  the  court.  William  Windham, 
another  witness  for  the  prosecution,  testi- 
fied that,  "about  two  months  before  the 
death  of  defendant's  wife,  he  heard  the  de- 
fendant say  that  the  Balderee  woman  was 
a  nice,  pretty  girl,  and  that  he  would  like 
to  have  her. "  The  defendant  objec  ted ,  and 
excepted  to  the  admission  of  this  evidence. 
The  prosecution  proved,  also,  that  the  de- 
fendant and  "the  Balderee  woman  ran  oft 
together  on  said  Saturday  night,  but  were 
pursued  by  her  father  and  others,  overtak- 
en in  Florida,  and  brought  back;  and  the 
defendant  admitted,  in  his  statement  to 
the  Jury,  that  he  Intended  to  marry  the 
girl  the  next  day  after  they  were  overtak- 
en and  brought  back.  The  defendant  re- 
served another  exception,  which  is  thus 
stated  in  the  bill  of  exceptions:  "On  the 
first  day  of  the  tiial  the  defendant  objected 
to  the  introduction  of  experts  to  testify  as 
to  the  cause  of  the  death  of  the  deceased, 
based  upon  the  testimony  of  witnesses  as 
to  her  symptoms  during  her  last  Illness; 
such  objections  being  founded  upon  the 
conflicting  nature  of  the  said  testimony  as 
to  symptoms.  Thecourtoverruled  the  ob- 
jections, and  allowed  the  expert  testimony 
to  go  to  the  jury ;  to  which  ruling  the  de- 
fendant excepted.  On  the  second  day  of 
the  trial  this  expert  testimony  was  ex- 
cluded from  the  Jury,  and  the  same  expert 
witnesses  were  allowed  to  testify  upon  an 
hypothesis.  The  hypothetical  case  stated 
to  experts,  and  their  answer  should  go 
in  ( ?),  which  thesollcltor  was  prevented  to 
prove  and  state  to  them,  and  said  experts 
testified  precisely  as  they  did  on  the  pro- 
ceding  day.  The  defendant  objected  to  the 
introduction  of  each  expert  witness,  and 
afterwards  moved  to  exclude  the  testimony 
of  all  the  experts  so  examined ;  which  mo- 
tion and  objection  the  coartoverruled,  and 
the  defendant  excepted." 

Borders  &  Ca,rmicbael,  for  appellant. 
Atty.  Gen.  Martin,  for  the  State. 

Stone,  C.  J.  Many  exceptions  were  re- 
served In  this  case,  but  they  naturally  re- 
solve themselves  into  two  groups :  First, 
the  conduct  and  conversation  of  the  de- 
fendant in  reference  to  the  girl  Georgia 
Balderee,  done  and  had  both  before  and 
after  the  death  of  Mrs.  Duncan ;  and,  in 
tills  connection,  the  conduct  and  remarks 
of  the  defendant  tending  to  show  dissatis- 
faction with  his  wife,  for  whose  murder  he 
was  tried  and  convicted.  Each  and  all  of 
this  testimony  was  competent  and  legal, 
as  tending  to  prove  a  motive  for  the  com- 
mission of  the  offense.  Baalam  v.  State, 
17  Ala.451;  Johnson  v.State,  Id.  618;  Hall' 
V.  State,  40  Ala.  698;  Same  v.  Same,  61  Ala. 
9;  Marler  v.  State,  67  Ala.  55,  Same  v. 
Same,  68  Ala. 580;  Phillips  v.State,  Id.  469. 

There  was  expert  testimony  Introduced, 
but  what  It  was.  or  to  what  it  related,  we 
are  not  Informed,  save  the  single  fact,  de- 
posed to  by  Dr.  Lupton,  that  he  found 
more  than  a  grain  of  morphine  In  the 
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stomach  of  the  deceased.  We  can  Imagine 
many  subjects  to  which  expert  testimony, 
on  such  investigation,  would  relate,  such 
as  the  quantity  ol  morphine  lllcely  to  pro- 
duce a  fatal  result.  There  was  a  motion 
made  to  exclude  the  exi>ert  testimony  in  a 
mass,  which  the  court  overruled.  There 
are  many  reasons  why  an  exception,  taken 
as  this  was,  cannot  worlt  a  reversai.  We 
name  but  one.  We  do  not  Icnow  what  the 
testimony  was,  whether  legal  or  illegal. 
We  can  not  presume  a  fact  not  shown  by 
the  record,  and  make  it  a  gronnd  of  re- 
versal. 1  Brick.  Dig.  p.  336,  §  13;  Id.  p.  337. 
§  23,  Id.  p.  886,  §  1186;  Gayle  v  Railroad 
Co.,  8  Ala.  586:  3  Brick.  Dig.  p.  443,  §  670, 
Id.  p.  406,  §  40.  We  find  no  error  in  the 
record,  and  the  Judgment  of  the  circuit 
court  is  afiSrmed. 

In  giving  directions  for  the  execution  of 
the  prisoner,  the  trial  Judge  employed  this 
language:  "At  which  tlme[the  day  he  had 
fixed  for  the  execution]  the  sheriff  of  said 
county  shaJl  conduct  you  from  said  Jail  to 
some  proper  place,  and  there  hang  you  by 
the  neck  until  yon  are  dead. "  This  may 
mislead  the  sheriff,  as  the  statute  is  spe- 
cific as  to  the  place  of  inflicting  capital 
punishment.  The  day  fixed  by  the  trial 
court  for  the  execution  of  the  prisoner  be- 
ing passed,  it  is  ordered  and  adjudged  that 
Friday,  the  Zlst  day  of  Februarr  1880,  be 
the  day  fixed  and  set  apart  for  the  execution 
of  the  prisoner,  and  on  that  day,  between 
the  hours  of  10  a.  m.  and  4  p.  m.,  he  be 
hanged  by  the  neck  until  he  is  dead,  and 
the  sheriff  of  Dale  is  charged  with  the  eze- 
cntlon  of  this  sentence.  In  carrying  this 
order  into  eSect,  the  sherlB  is  commanded 
to  conform  to  the  requirements  of  the  stat- 
ate.    Code  1886,  §S  4667-4669,  Inclusive. 


<8T  Ala.  6M) 

Shakpb  v.  National  Bank  of  Bibmino- 

QAM. 

(ijupreme  Court  of  Alabama.    Dea  Term,  1888. ) 
Plbdob— SAI.B— RATinaATTOii— FoBK  or  AcnoM. 

1.  A  complaint  which,  after  stating  that  shares 
of  stock  had  been  pledKcd  to  defendant,  avers  that 
"defendant,  in  consideration  of  the  premises,  then 
and  there  undertook  and  promised  plaintiff"  to 
hold  the  stock  only  as  pledgee,  but  that,  in  viola- 
tion of  its  promise,  defendant  sold  and  converted 
the  stock  to  its  own  use,  without  giving  plaintiff 
notice  of  the  sale,  and  in  which  plaintiff  seeks  to 
recover  as  damages  the  full  value  of  the  shares 
alleged  to  have  been  converted,  though  informal, 
is  good  as  a  complaint  in  case. 

2.  Where  a  case  is  tried  as  if  the  action  was  in 
form  ex  delicto,  a  new  trial  will  not  be  granted 
because  the  trial  Jud^e  refused  a  motion  to  amend 
the  complaint  by  addmg  a  coant  formally  and  snb- 
stantially  in  case. 

8.  A  purchase  of  pledged  stock  by  the  pledgee 
at  a  private  sale,  made  without  notice  to  the 
pledgeor,  and  of  which  stock  the  pledgee  retains 
possession,  does  not  transfer  the  title,  or  dissolve 
the  relation  of  pledgeor  and  pledgee. 

4.  In  the  absence  of  knowledge  that  the  sale 
was  private,  and  that  the  pledgee  was  the  pur- 
chaser, the  execution  of  a  note  by  the  pledgeor  for 
the  QDSatisfied  balance  due  the  pledgee  after  re- 
oeiving  information  that  the  stock  had  been  sold, 
does  not  amount  to  a  ratification  of  the  sale,  unless 
the  pledgeor*8  intent  in  so  acting  was  to  ratify,  ir- 
respective of  the  character  of  the  sale,  and  of  who 
was  the  purchaser. 

B.  Where  a  part  owner  of  stock  pledges  it  for 
his  individual  benefit,  with  the  authority  and 
consent  of  his  own  co-owner,  the  pledgee  is  es- 


topped to  set  np  the  co-owner's  title  as  a  defense 
to  an  action  by  the  pledgeor  for  its  conversion. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty ;  1/EHOY  F  Box,  Judge. 

Thomas  Sharpe  filed  his  complaint  to 
two  counts  against  the  National  Bank  of 
Birmingham.  The  first  count  alleged  that 
plaintiff  pledge  20  shares  of  stock  to 
defendant  to  secure  a  loan  of  $1,200;  that 
defendant,  in  consideration  of  the  prem- 
ises, then  and  there  undertook  and  prom- 
ised plaintiff  "to  hold  the  stock  only  as 
pledgee,  and  not  to  sell  and  convert  the 
same  to  its  own  use,  without  notifying 
plaintiff  of  its  intention  so  to  do;  that  de- 
fendant violated  ita  promise,  and  convert- 
ed and  sold  the  shares  without  notice  to 
plaintiff,  to  his  damage  $16,000,  the  value 
of  the  stock.  The  second  count  was  for 
dividends  declared  on  the  stock  since  its 
sale.  There  was  judgment  for  defendant, 
and  plaintiff  appeals. 

W.  O.  Hutcheson,  James  Weatberty,  and 
Ward  H  Head,  for  appellant.  ,  Hewitt, 
Walker  &  Porter,  for  appellee. 

CI.OPT0N,  J.  Beforethetrial  was  entered 
upon,  plaintiff  moved  to  amend  the  com- 
plaint by  adding  acount  formally  and  sub- 
stantially In  case.  The  court  refused  to 
allow  the  amendment,  evidently  on  the 
idea  that  the  original  complalntcounts  on  a 
breach  of  the  contract,  and  is  inaaanmpslt. 
In  cases  where  the  plaintiff  has  an  election 
to  sue  in  aaanmpalt  for  a  breach  of  thecon- 
tract,  or  to  bring  an  action  on  the  case  for 
a  violation  of  duty  growing  out  of  the 
contract.  It  is  often  difficult  to  determine 
whether  a  count  is  in  form  ex  contracta  or 
ex  delicto.  The  same  facts  have  to  be 
averred,  substantially,  in  both  instances, 
the  difference  being  that  in  one  the  com- 
plaint declares  on  thecontract,  and  assigns 
breaches  of  the  contractual  stipulations, 
and  in  the  other  the  contract  is  stated  as 
mere  Inducement,  and  the  cause  of  action 
is  founded  on  a  breach  of  duty  growing 
out  of  the  contract,  and  imposed  by  law. 
In  Whilden  v.  Bank,  64  Ala.  1,  the  test  is 
stated  as  follows:  "It  Is  from  the  facts 
stated  in  the  body  of  the  count  the  ques- 
tion must  be  determined ;  and,  when  these 
indicate  that  the  plaintiff  is  proceeding 
for  a  measure  of  recovery  adapted  only  to 
the  one  form  of  action,  it  must  be  Intended 
that  the  count  belongs  to  that  form  of 
action,  whether  it  is  ex  delicto  or  ex  cod- 
tractu."  Though  the  transaction  may 
have  had  its  origin  in  a  contract,  If  the 
facts  stated  show  that  the  cause  of  action 
is  a  violation  or  disregard  of  duties  which 
the  law  implies  from  the  contractual  rela- 
tions and  conditions  of  the  parties,  the 
count  will  be  r^arded  as  tn  case.  Insur- 
ance Co.  T.  Randall,  74  Ala.  170.  The  test 
of  certain  and  easy  application  is  the 
measure  of  recovery  to  which  the  count  is 
adapted. 

It  may  be  conceded  that  the  counts  in 
the  original  complaint  are  not  formally 
and  technically  In  case.  After  stating  the 
pledge  contract,  Inapt  words  are  used  tD 
aver  the  duties,  growing  out  of  the  con- 
tract which  the  law  devolved  on  defend- 
ant, such  as  "  the  defendant.  In  considera- 
tion of  the  premises,  then  and  there  under- 
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took  and  promlped  the  plaintiff,"  followed 
by  averments  of  violation  and  disregard 
of  the  legal  duties  which  devolved  on  de- 
fendant as  pledgee.  But,  considering  all 
the  averments,  it  seems  that  the  contract 
la  stated  aslnducement.and  thatthe plead- 
er did  not  Intend  by  these  words  to  allege 
that  what  follows  them  were  express  stlp- 
nlatlons  of  the  contract,  but  duties  implied 
by  law.  The  counts  d  o  not  proceed  for  the 
recovery  of  the  excess  oJ  the  proceeds  of  the 
sale  of  the  stock  pledged,  but  for  Its  value, 
as  the  measure  of  recovery.  The  anjend- 
ment  should  have  been  allowed. 

Its  refusal,  however,  would  not  operate 
a  reversal,  as' it  appears  from  the  recoi*d 
that  the  whole  case  was  tried  as  it  the  ac- 
tion was  In  form  ex  delicto.  The  plaintiff 
having  had  the  same  and  as  full  benefit  un- 
der the  complaint,  as  It  stood,  as  if  the 
amendment  had  been  allowed,  we  regard 
Its  rejection  as  error  without  injury. 

The  undisputed  facts  are:  About  Feb- 
ruary. 1878,  the  plaintiff  placed  with  the 
National  Bank  of  Birmingham  20  shares  of 
the  capital  stock  of  the  Newcastle  Iron  & 
Coal  Company,  as  collateral  security  for 
debts  due  the  bank  and  Its  president  indl- 
Tidoally.  The  debts  were  renewed  or  ex- 
tended from  time  to  time,  the  stock  re- 
maining in  pledge.  In  October,  187U,  the 
demands  having  matured,  the  president  of 
the  bank  instructed  the  cashier  to  give  the 
plaintiff  par  for  his  stock,  credit  him  for 
the  amount,  and  render  him  a  statement 
of  his  account.  The  sale  was  private,  and 
no  notice  thereof  was  given  to  the  plain- 
tiff, nor  was  there  any  demand  of  pay- 
ment. When  the  debt  for  which  shares  of 
stock  are  pledged  matures,  and  Is  unpaid, 
the  pledgee  may  file  a  bill  In  equltj'  for  a 
foreclosure  of  the  pledge,  and  a  sale  under 
the  order  of  the  court,  or  he  may  exercise 
the  implied  power  to  sell  without  resort- 
ing to  Judicial  proceedings.  If  he  elects  to 
gnrsue  the  latter  remedy, the  lawrequires, 
t  the  absence  of  an  agreement,  that  the 
sale  shall  be  made  at  public  auction,  and 
reasonable  notice  of  the  time  tmd  pletce 
j^ven  to  the  pledireor,  that  he  may  have 
opportunity  to  redeem  the  pledge.  If  there 
Is  a  stipulated  day  for  payment,  demand 
of  payment  is  not  required;  notice  of  the 
sale  being  considered  as  equivaleut  to  a 
demand.  Nabrlng  v.  Bank,  68  Ala.  S04. 
The  sale  of  the  stock,  having  been  made 
privately  and  without  notice,  was  inoper- 
ative to  transmute  the  title,  or  to  dissolve 
the  relation  of  pledgeor  and  pledgee;  the 
bank  being  the  purchaser,  and  retaining 
its  possession.  Insurance  Co.  v.  Dalrym- 
ple,25Md.24z;  Bank  v.Mlnot,  4  Metc.326; 
Cook,  Stocks,  §§  477-479. 

These  principles  are  not  controverted; 
but  defendant  contends,  that  plaintiff, 
with  knowledge  that  the  sale  was  unau- 
thorized and  inoperative,  ratified  it.  The 
ratification  is  claimed  on  the  undisputed 
facts  that  in  December,  after  the  sale,  plain- 
tift  was  informed  that  his  stock  had  been 
Bold  at  par,  received  a  statement  of  his  ac- 
count, showing  a  credit  of  the  proceeds  of 
the  sale,  and  a  few  days  afterwards,  with- 
out objection  or  further  inquiry,  settled 
with  the  bank,  by  giving  his  note  for  the 
unsatisfied  balance  due  by  him.  Unques- 
tionably, plaintiff  had  the  right,  at  hla 


election,  to  ratify  the  sale,  and  receive  the 
benefit  of  the  credit  of  the  proceeds,  there- 
by relieving  It  of  any  imputation  of  tor- 
tlousnesH,  or  to  treat  it  as  futile,  and  be  re- 
mitted to  his  rights  as  they  existed  before 
the  attempted  sale.  By  giving  his  notes 
for  the  deficiency,  after  deducting  the  pro- 
ceeds, without  objection,  and  after  being 
informed,  and  receiving  his  account,  was 
a  ratification,  if  the  other  essential  ele- 
ments existed.  Child  v.  Hugg,  41  Cal.  519. 
Plaintiff,  admitting  that  he  knew  his 
stock  had  been  sold,  and  that  notice  of  the 
sale  was  not  given,  seeks  to  avoid  the  rat- 
ification on  the  alleged  ground  that  It  was 
made  In  ignorance  ofthefact  thatthe  bank 
was  the  purchaser,  and  that  It  was  a  pri- 
vate sale  by  the  bank  to  Itself.  Defendant 
does  not  claim  or  pretend  that  this  .fact 
was  communicated  to  plaintiff,  or  that  he 
was  otherwise  Informed  of  It,  at  the  time 
of  the  alleged  ratification.  As  to  this  ques- 
tion, the  court  Instructed  the  Jury  that  ft, 
at  the  time  the  sale  was  reported  to  plain- 
tiff, it  was  impeachable,  and  he  knew  It 
was  Impeachable,  and  elected  not  to  im- 
peach it,  but  to  accept  and  enjoy  its  bene- 
fits, he  cannot  now  impeach  the  sale. 
When  referred  to  the  evidence,  the  charge 
Imported  to  the  Jury  that  if  plaintiff  had 
knowledge  of  the  Invalidity  of  the  sale,  on 
the  ground  only  that  the  notice  of  the  time 
and  place  had  not  been  given,  and  elected 
to  assent  to  and  ratify  it,  he  cannot  after- 
wards disaffirm  it,  though  he  was  not  In- 
formed that  the  pledgee  became  the  pur- 
chaser at  a  private  sale. 

The  salutary  doctrine  that  trustees  and 
others  holding  fiduciary  relations  are  in- 
competent to  purchase  the  trust  property 
at  their  own  sales  applies  with  full  force  to 
pledges.  Knowledge  of  all  the  material 
facts  and  circumstances  is  essential  to  an 
efiicient  and  valid  ratification  of  a  sale 
made  by  the  pledgee  In  disregard  of  the 
requirements  of  the  law,  and  of  the  rights 
of  the  pledgeor.  It  is  readily  supposable 
that  a  pledgeor  might  be  willing  to  abide 
by  a  sale,  though  made  without  notice, 
and  even  a  private  sale,  If  made  In  open 
market,  where  there  may  be  competition, 
and  yet  be  unwilling  to  assent  to  a  sale 
made  by  the  pledgee  to  himself,  without 
affording  others  an  opportunity  to  buy. 
A  confirmation,  to  be  effectual  and  bind- 
ing, must  be  tantamount  to  a  valid  and 
binding  agreement.  Partial  knowledge  of 
the  facts  Is  Insufficient;  and  the  knowledge 
of  some  of  the  grounds  on  which  asale  may 
be  avoided,  there  being  others,  is  not  the 
equivalent  of  information  of  all  the  mate- 
rial facts  necessary  to  enable  the  party  to 
form  acorrect  Judgment.  The  ratification 
may  be  subject  to  objections  and  dlsabill- 
tles,  as  well  as  the  attempted  sale;  and  Is 
BO  subject,  If  made  In  ignorance  of  some 
of  the  material  facts,  unless  it  was  done 
with  the  intent  to  ratify  Irrespectiveof  the 
character  of  the  sale,  and  of  who  was  the 
purchaser.  When  plaintiff  received  Informa- 
tion of  the  material  facts,  of  which  he  waa 
Ignorant  at  the  time  he  ratified  the  sale,  he 
was  entitled  to  disaffirm  the  ratification. 
Bannon  v.  Warfield,  42  Md.  22;  Miller  v. 
Board,  44  Cal.  166.  If  promptly  disaf- 
firmed, the  dlsaflarmance  would  relate  back, 
and  operate  to  avoid  the  sale. 
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On  the  case  as  presented  by  the  record, 
the  real  matter  of  controversy  between  the 
parties  arises  at  this  point.  The  entire 
case  would  be  simplified,  and  rendered 
easier  of  solution,  II,  assuming  the  uncon- 
troverted  facts,  the  investigation  of  the 
Jury  were  directed  to theinquiries,  whether 
the  ratification  in  December,  1879,  was 
made  with  the  intentto  ratify,  withoutfull 
knowledgeot  allthematerial  facts;  and, if 
not,  of  ratification  rel  hob,  after  plaintiff 
received  Information  of  the  character  o^ 
the  sale,  and  the  purchase  by  the  bank. 
Theevidence  leaves  indonbt  the  time  when 
plaintiff  obtained  this  information  and 
cousequentlyit  is  an  inference  to  be  drawn 
by  the  jury.  Having  once  ratified,  it  was 
especially  incumbent  on  plaintiff,  on  ob- 
talnlnginformation  of  thesematerial  facts, 
to  act  with  promptness,  and  wlthont  un- 
reasonable delay.  Having  assented  to  the 
sale,  and  having  recognized  it  as  valid  and 
operative  by  obtaining  and  retaining  its 
benefits,  he  will  not  be  permitted  to  con- 
tinue to  retain  them,  acting  inconsistently 
with  the  repudiation  of  his  former  ratifica- 
tion, speculating  upon  theconsequences  of 
affirmance  or  disafilrmance,  and  inducing 
the  defendant  to  regard  it  as  in  force,  for 
an  unreasonable  time,  and  then  repudiate 
It,  when  it  may  suit  his  convenience  or  ad- 
vantage. Unreasonable  and  undue  acqui- 
escence, under  circumstances,  is  tanta- 
mount to  a  ratification. 

Itls  admitted  that  Linn, the  presidentof 
the  bank,  died  in  August,  1882;  and  there 
Is  evidence  tending  to  show  that  plaintiff 
was  informed  of  the  facts  prior  to  his 
death.  If  the  Jury  should  so  find,  and  fur- 
ther find  that  he  retained  the  benefits  of 
the  sale,  without  objection  brought  home 
to  the  defendant,  until  shortiy  prior  to  the 
commencement  of  tills  suit,  in  October, 
1883,  his  former  ratification  should  be  re- 
garded as  unimpeachable.  But,  if  he  did 
notreceive  the  information  until  the  spring 
or  summer  of  1883,  the  question  of  ratifica- 
tion should  be  submitted  to  the  jury,  to  be 
determined  by  the  conduct  of  the  plaintiff, 
and  on  the  entire  evidence. 

It  appears  that  L.  P.  Worl  owned  a 
part  interest  in  the  stock,  which  was 
pledged  by  plaintiff,  for  his  individual  ben- 
efit, by  Worl's  authority  and  consent.  The 
pledge,  under  such  circumstances,  did  not 
create  any  relation  of  pledgeor  and  pledgee 
between  defendant  and  AVorl,  and  de- 
volved on  defendant  no  duty  to  him.  The 
relation  existed  alone  between  plaintiff 
and  defendant,  and  estopped  the  latter  from 
disputing  the  title  of  the  former.  If  plain- 
tiff is  entitled  to  recover,  his  right  of  recov- 
ery extends  tu  the  entire  B*^ock  pledged. 

Reversed  and  remanded. 


(88  Ala.  630) 
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(Supreme  Oouri  of  Alabama.    Dec  12,  1889.) 

BIOOKHOZiDEBB— Ml  NOBrTT— IN  JUHCTIOH— 

rucADiHa. 
1.  TlTtaereone  corporation  acquires  a  majority 
ef  tlie  stoclc  of  another  corporation,  and  the  two 
have  snbstantiaHv  the  same  field  of  operation,  so 
that  the  profits  of  one  may  be  enhanced  by  a  dim- 
inution of  those  of  the  other,  or  where  there  is  a 
conflict  of  Inteieat  between  the  two  in  the  matter 


of  expenditures,  or  In  the  division  of  earnings,  the 
corporation  owning  the  majority  of  stock,  its 
agents  and  employes,  avd  all  other  persons  acting 
in  ita  int«rest,  may  be  enjoined  from  voting  its 
stock  in  the  election  of  oOloers  of  the  rival  corpo- 
ration, or  from  ezeroising  the  power  a  majority  of 
stock  confers  in  controlling  Euid  governing  Bttoh 
corporation. 

2.  Where  stockholders  sue  in  their  own  names, 
an  averment  that,  before  filing  the  bill,  they  re- 
quested the  corporation  to  bring  suit,  which  it  ne;;- 
ieoted  to  do,  is  sufficient  to  authorize  them  to  sue 
m  their  own  names. 

Appeal  from  chancery  court,  Madison 
coarity ,  Thomas  Cobbs,  Chancellor. 

Humes,  Walker,  SbetTey  &  Gordon,  for 
Memphis  &  C.  E.  C!o.  R.  C.  Brickell,  for 
East  T.,  V.  &  G.  Ry  Co.  John  W.  Weed 
and  John  M.  McKleroy,  for  Wood  and 
others. 

Stonb,  C.  J  This  suit  was  commenced 
October  27, 1887,  and  is  prosecuted  by  stock* 
holders  of  the  Memphis  &  Charleston  Rail- 
road Company,  representing  a  minorily  of 
I  the  stock.  The  case  was  submitted  in  the 
'  court  below  on  a  demurrer  to  the  bill,  and 
on  a  motion  to  dism  iss  it  for  want  of  equity. 
From  the  chancellor's  decree  overruUns 
the  demurrer,  and  refusing  to  dismiss  the 
bill,  or  to  dissolve  the  injunction,  the  pres- 
ent appeal  is  prosecuted.  Coming  bet  ore  us 
in  this  form,  we  must  treat  as  true  all  the 
averments  of  the  bill  which  are  well  plead- 
ed, and  in  the  further  progress  of  tUs  opin- 
ion they  will  be  stated  as  facts. 

The  Memphis  &  Charleston  Railroad  was 
constructed  under  charters  obtained  from 
the  states  of  Tennessee  and  Alabama,  and 
extends  from  Memphis,  in  Tennessee,  to 
Stevenson,  in  Alabama,  running  partiy 
through  Mississippi.  One  hundred  and 
fifty  miles  of  the  track  are  in  Alabama. 
The  entire  length  of  the  road  is  not  shown. 
The  capital  stock  is  $5,312,725,  divided  into 
212,509  shares,  of  $25  each.  Of  these  shares. 
106,261,  being  a  majority  of  the  wholenum- 
ber,  stand  on  the  books  in  the  name  of  the 
East  Tennessee,  Virginia  &  Georgia  Rail- 
road Company,  anothercorporntion, which 
does  not  connect  with  or  touch  the  Mem- 
phis &  Charleston  Railroad  at  any  point. 
i  The  complainants  hold  8,800  of  the  shares, 
representing  f  220,000  of  the  capital  stock ; 
and  they  sue  in  their  names,  and  in  the 
names  of  such  other  of  the  stockholders  as 
may  Join  in  the  suit.  The  Memphis  & 
Charleston  Railroad  has  been  in  operation 
for  a  third  of  a  century.  Theprofitsof  the 
corporation,  if  any,  prior  to  the  time  of  its 
passing  under  the  control  of  the  East  Ten- 
nessee, Virginia  &  Georgia  Railroad  Com* 
pany,  hereafter  shown,  we  have  no  certain 
means  of  ascertaining,  further  than  that 
from  June,  1858,  two  years  after  the  com- 
pletion of  the  road,  to  June  1861,  the  net 
earnings  were  never  less  than  10,  and  once 
as  high  as  16,  per  cent.  We  have  no  ac- 
count of  any  earning  during  the  civil  war, 
from  1861  to  1865,  and  suppose  not  onlj'- 
that  there  were  no  net  profits,  but  the 
cessation  of  hostilities  left  the  road  very 
much  out  of  repair.  Extraordinary  ex- 
penditures became  necessary  to  repair 
and  equip  the  rof^d ,  and  up  to  June  30, 
1867,  the  expenditures  exceeded  the  receipts. 
Between  the  years  ending  Jane,  1868,  and 
June,  1874,  surplus  profits,  amounts  not 
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shown,  were  earned  by  the  road  each  year, 
except  the  two  years  1871  and  1872.  The 
Bnm  of  the  deficiency  lor  these  two  years 
was  about  $150,000.  The  East  Tennessee, 
Virginia  &  Georgia  Railroad  Company  ob- 
tained its  charters  from  the  states  of  Ten- 
nessee and  Alabama,  and  had  been  many 
years  in  operation.  It  extended  easterly 
far  beyond  Knoxville,  Tenn. ;  and  having 
absorbed,  or  otherwise  obtained  control 
of,  the  Selma,  Home  &  Dalton  Bailroad.an 
Alabama  corporation,  extended,  in  a 
south-westerly  direction,  150  miles  or  more 
into  Alabama,  terminating  at  Selma,  in 
this  state.  It  also  operated  a  line  which 
touched  at  Chattanooga,  in  the  state  of 
Tennessee,  eastward  from  Stevenson,  and' 
distant  from  it  25  or  more  miles.  There 
was,  however,  a  connecting  line  between 
the  respective  termini,  but  it  belonged  to 
another  railroad  corporation.  The  East 
Tennessee,  Virginia  &  Georgia  Railroad 
Company  had  probably  many  other  exten- 
sions and  connections,  not  necessary  to  be 
noticed  here.  The  extent,  distances,  and 
connections  of  the  East  Tennessee,  "Vir- 
ginia &  Georgia  Railroad  Company  are 
stated  partly  on  general  knowledge.  About 
1874,  one  Wilson  was  elected  president  of 
the  Memphis  &  Charleston  Railroad  Com- 
pany, and  was  continued  tn  the  ofiSce  un- 
til 1881.  His  election  was  procured  through 
the  instrumentality  of  the  East  Tennessee, 
Vii^nia  &  Georgia  Railroad  Company, 
and,  although notexactly  coterminous,  the 
two  railroads  have  been  operated  substan- 
tially under  one  management  ever  since. 
In  the  first  instance,  the  Memphis  &  Charles- 
ton Railroad  was  let  by  lease  to  the  East 
Tennessee,  Virginia  &  Greorgia  Company; 
the  rent  agreed  on  being  the  net  income 
of  the  former  road  above  expenses.  In  a 
suit  instituted  for  the  purpose  of  testing 
the  legality  of  that  lease,  it  was  set  aside 
as  being  ultra  vires.  Another  suit,  be- 
tween the  Knoxville  &  Ohio  Railroad  Com- 
pany and  the  East  Tennessee,  Virginia  & 
Georgia  Company,  to  which  the  Memphis 
&  Charleston  Company  was  not  a  party, 
resulted  in  the  acquisition  by  the  East 
Tennessee,  Virginia  &  Georgia  Company 
of  a  large  volume,  nearly  one-half,  of  the 
shares  of  stock  in  the  Memphis  &  Charles- 
ton Railroad  Company.  Later  acquisitions 
placed  a  majority — abare majority — of  the 
entire  stock  of  the  latter  company  in  the 
name  and  asserted  ownership  of  the  East 
Tennessee,  Virginia  &  Georgia  Company. 
The  bill  insinuates  that  each  of  the  two 
suits  named  above  was  collusive,  at  least 
in  part;  and  facts  averred  point  in  that 
direction.  It  is  also  averred  that  certain 
shares  of  the  stock  which  were  held  by  the 
Memphis  &  Charleston  Company  in  its  own 
right  were  transferred  by  the  common 
president  of  the  two  companies  to  theEast 
Tennessee,  Virginia  &  Georgia  Company, 
without  any  authority  therefor.  Marked 
bias  and  partiality  in  favor  of  the  latter 
company  are  charged  to  have  prevailed  in 
these  transactions ;  and  it  is  also  chtirged 
that  the  East  Tennessee,  Virginia  &  Georgia 
Company  was  without  the  power  to  ac- 
quire and  own  stock  in  another  railroad 
company.  Itisexpressly  charged  that  the 
intent  and  purpose  of  the  said  purchase  of 
stock  was  to  give  to  the  East  Tennessee, 


Virginia  &  Georgia  Company  a  controlling 
vote  in  the  management  of  the  Memphis  & 
Charleston  Company;  and  the  exhibit 
taken  from  the  record  of  the  suit  with  the 
Knoxville  &  Ohio  Railroad  Company,  U 
correctly  set  forth,  proves  this  charge  to 
be  true.  The  bill  further  charges  that 
after  the  agreement  of  lease  noted  above, 
which  was  in  1877,  the  two  railroads  have 
been  operated  under  one  and  the  same 
president,  and  under  one  and  the  same 
management.  Inequality  and  fraud  are 
charged  in  the  combined  management  of 
the  two  roads,  greatly  to  the  profit  of  the 
East  Tennessee,  Virginia  &  Georgia  Com- 
pany, and  to  the  equal  detriment  of  the 
Memphis  &  Charleston  Company.  The 
bill  makes  specific  charges  of  partiality 
and  maladministration,  as  follows :  First. 
When  the  East  Tennessee,  Virginia  & 
Georgia  Company  acquired  controlling 
power  over  the  Memphis  &  Charleston 
Railroad,  the  repair-shops  of  the  latter 
had  been  partially  destroyed,  but  could 
have  been  rebuilt  at  a  small  expenditure. 
They  were  not  rebuilt.  The  rolling  stock 
of  the  Memphis  &  Charleston  Company 
was  carried  to  the  shops  of  the  East  Ten- 
nessee, Virginia  &  Georgia  Company,  at 
Knoxville,  Tenn.,  "where  the  repairing 
was  done  at  extravagant  prices,  and  mUe- 
age  was  charged  for  all  the  distance  the 
rolling  stock  was  carried  over  the  road  of 
the  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company."  Second.  "The  roll- 
ing stock  [of  the  Memphis  &  Charleston 
Company]  was  unnecessarily  increased,  at 
exorbitant  cost,  [$500,000  at  one  time,] 
and  was  used  by  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railroad  Company  upon 
its  own  road,  without  any  compensation" 
to  the  Memphis  &  Charleston  Railroad 
Company  for  such  usci  Third.  "The  Mem- 
phis &  Charleston  Railroad  was  renewed 
with  steel  rails,  iron  bridges,  and  ballast, 
in  advance  of  the  needs  of  the  railroad,  to 
keep  down  the  apparent  net  earnings." 
Fourth.  "Less  than  the  pro  rata  mileage 
share  of  through  passenger  and  freight  re- 
ceipts from  passengers  and  goods  passing 
over  both  roads  was  allowed  to  the  Mem- 
phis &  Charleston  Railroad  Company." 
The  bill  then  proceeds  to  show,  by  tabu- 
lated statement  and  otherwise,  that  the 
percentage  of  net  earnings,  compared  with 
the  gross  income  of  the  Memphis  &  Charles- 
ton Company,  was  much  less  than  that  of 
the  East  Tennessee,  Virginia  &  Georgia 
Company,  while  the  former  was  more 
favorably  circumstanced  for  cheap  opera- 
tion than  the  latter.  The  bill  charges 
that  at  the  election  of  ofiicers  of  the  Mem- 
phis &  Charleston  Company,  held  in  No- 
vember, 1886,  the  East  Tennessee,  Virginia 
&  Georgia  Company  succeeded  in  electing 
seven  of  its  own  directors  to  be  directors 
of  the  Memphis  &  Charleston  Company; 
seven  being  a  majority  of  the  board.  The 
directors  then  elected  Thomas  to  be  presi- 
dent of  their  board ;  he  being  at  the  same 
time  president  of  the  board  of  directors  of 
the  East  Tennessee,  Virginia  &  Georgia 
Company.  The  two  railroads  were  thus 
placed  substantially  under  one  and  the 
same  government.  As  we  have  said,  the  bill 
in  this  case  was  filed  on  the  27th  day  of  Oc- 
tober, 1887;  and  it  charges  that  another 
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tf  ectlon  of  directors  wonld  be  held  on  the 
17th  day  of  November  then  next  ensnlng,— 
21  dajH after theflUnKOfthebill.  Itcbarees, 
further,  that  "If  said  East  TenneBsee,  Vir- 
ginia &  Geor^a  Company,  ItB  directors,  or 
any  person  on  Its  behalf,  shall  be  permitted 
to  participate,  or  take  any  part,  In  said 
election,  or  any  meeting  of  thn  stockhold- 
ers of  the  Memphis  &  Charleston  Railroad 
Company,  the  baneful  control  of  the  Eattt 
TennsKHec,  Virginia  &  Georgia  Company 
over  its  affairs  will  be  continued  for  aji- 
other  year,  and  its  legitimate  earnings  will 
be  divert<vi  from  its  etockboldeng,  and,  un- 
der various  devices,  absorbed  by  the  East 
TennesHee,  Virginia  &  Georgia  Company. " 
The  prayer  for  injunction  Is  twofold: 
First,  that  the  East  TenneRnee,  Virginia  & 
Georgia  Company  be  enjoined  from  voting 
the  stock  standing  in  Its  name,  either  in 
the  election  of  directors  of  the  Memphis  & 
Charleston  Company  or  In  any  other  meet- 
ing of  thn  stockholders;  and,  snconc/,  that 
It  be  enjoined  from  disposing  of  its  stock 
except  with  the  knowledge  and  approval 
of  the  chancery  court.  The  reason  urged 
in  favor  of  the  second  of  the  above  prayers 
is  that  without  such  restraining  order  the 
Stock  might,  and  probably  would,  be 
trauHfern'd  to  some  other  name,  and  still 
-held,  and  its  voting  power  exercised  in  the 
tnterent  of  the  East  Tennessee,  Virginia  & 
Georgia  Company.  Under  some  reorgani- 
sation, the  present  corporate  name  of  the 
latter  company  is  "The  East  Tennessee. 
Virginia  &  Georgia  Railway  Company." 

Under  the  statutes  of  this  state,  (('ode 
1888,  §§  15«3, 1586, 15N7,)  a  general  power  Is 
conferred  to  consolidate  two  or  more  rail- 
roads which,  when  completed,  "may  ad- 
mit the  passage  of  burden  or  passenger 
cars  over  any  two  or  more  of  such  roads 
continuously,  without  break  or  interrup- 
tion." Section  1588.  A  railroad  corpora- 
tion "may  at  any  time,  by  means  of  sub- 
scription to  the  capital  stock  of  any  other 
corporation  or  company,  or  otherwise,  aid 
such  corporation  or  company  in  the  con- 
struction of  Its  railroad,  for  the  purpose 
of  forming  a  connection  with  the  road 
owned  by  such  corporation  or  company 
furnishing  aid ;  or  any  railroad  corpora- 
tion organised  in  parsaance  of  law  may 
lease  or  purchase  any  part  or  all  of  any 
railroad  constructed  by  any  othercorpor  i- 
tion  or  company,  if  the  lines  of  such  roads 
are  continuous  or  connected."  Section 
1586.  "A  corporation  now  existing,  or 
which  may  hereafter  be  organized,  for  the 
bnilding,  constructing,  and  operating  a 
railroad,  has  authority,  for  the  purpose  of 
extending  its  line  or  forming  a  connection, 
to  acquire,  bold,  and  operate  a  railroad 
without  the  state;  or,  within  the  state, 
may  extend  its  road,  or  may  bnild,  con- 
struct, and  operate  branch  roads  from  any 
point  or  points  on  Its  line. "  Section  1587. 
It  is  not  contended  that  any  of  these  sec- 
tions,  or  all  of  them  combined,  confer  in 
terms  the  powers  which  the  bill  alleges 
tbattbeEastTennessee,  Virginia  &  Georgia 
Company  claims  and  exercises  In  the  man- 
agement and  control  of  the  Memphis  & 
Charleston  Company.  Theconductcbarged 
and  complained  of  was  not  the  consoli- 
dation of  two  or  more  roads ;  for  consoli- 
Aation  was  neither  effected  nor  attempted, 


nor  were  any  of  the  steps  taken  which  tii* 
statute  prescribes  as  conditions  precedent 
to  lawful  consolidation.  Nor  was  U  the 
connecting  of  two  roads  over  which  cars 
could  pass  "continuously,  without  break 
or  interruption."  It  was  not  giving  aid 
by  one  corporation  to  another  "in  the  con- 
Btruction  of  its  railroad,  for  the  purpose  of 
forming  a  connection  with"  it.  Neither 
the  aid  nor  the  purpose  existed  in  this 
case,  if  the  averments  of  the  bill  be  true. 
It  was  not  a  lease  or  purchase  of  the  Mem- 
phis &  Charleston  Railroad,  or  any  part  of 
It;  and,  if  such  lease,  or  purchase, or  other 
arrangement  had  been  attempted,  the  lines 
of  the  two  roads  are  not  connected.  And 
the  averments  of  the  bill  negative  the  Idea 
that  any  of  these  arrangements,  connected 
operation,  or  consolidation.  If  claimed  to 
be  such,  were  agreed  to  or  consummated 
by  the  corporations,  acting  as  such.  Nor 
was  there  any  agreement,  or  attempted 
arrangement,  either  express  or  implied, 
that  the  one  railroad  should  acquire,  hold, 
and  opera  te  the  other.  Nor  is  the  Memphis 
&  Charleston  Railroad,  In  any  sense,  a 
bram-h  road  from  any  point  on  the  line  of 
the  East  Tennessee,  Virginia  &  Georgia 
Company.  It  is  not  a  branch  road,  accord- 
ing to  the  averments  of  the  bill. 

We  repeat,  tlie  sections  of  the  Code  we 
have  been  commenting  on  do  not  expressly 
confer  tlie  powers  which  the  complainants 
complain  of  as  abuses,  nor  does  the  East 
Tennessee,  Virginia  &  Georgia  Company 
contend  that  they  do.  It  could  not  so 
contend.  Its  precise  contention  Is  that 
those  statutes  "evidence  a  settled  policy 
of  the  state  to  encourage  consolidations 
or  combinations  of  connecting  lines."  It 
Is  manifestly  true  that  long  connecting 
lines  of  railroad  are  a  benefaction.  They 
economize  time  and  labor,  and  thereby 
lessen  expense.  Common  observation,  and 
the  simplest  processes  of  reasoning,  show 
this  to  be  too  clear  to  require  argument  in 
support  of  it.  But  does  the  conduct  com- 
plained of  In  this  case  encourage  or  pro- 
mote theconsolidatlon  of  connecting  lines? 
Is  it  a  legitimate  means  of  accomplishing 
that  end  ?  Private  corporations  can  exer- 
cise only  such  powers  as  are  conferred  up- 
on them,  and  such  as  are  necessary  and 
proper  to  carry  the  granted  powers  Into 
effect.  In  this,  however,  Is  Included  the  in- 
herent incidental  power  of  doing  and  per* 
forming  such  acts  as  are  necessarily  im- 
plied in  the  line  of  trade  or  business  of  the 
corporation,  as  shown  by  the  charter  or 
law  of  its  creation.  iVllks  v.  Railway  Co., 
79  Ala.  180 ;  8  Brick.  Dig.  169.  Based  on  this 
principle,  it  is  contended  for  appellee  that 
the  East  Tennessee,  Virginia  &  Georgia 
Company  had  no  power  to  acquire  and 
hold  shares  of  stock  in  the  Memphis  & 
Charleston  Company;  that  Its  purchase 
of  the  stock  was  ultra  rites  and  void  and 
that,  as  a  consequence.  It  should  not  be  al- 
lowed to  exercise  the  powers  which  tiie 
rightiul  ownership  aloneconfers.  In  other 
words,  that,  to  authorize  the  exercise  of 
the  privileges  of  a  stockholder,  the  stock 
must  have  been  lawfully  acquired.  On  this 
ground  It  is  contended  that  the  ruling  of 
the  chancellor  in  continuing  the  Injunction 
Is  free  from  error.  May  it  not  be  answered 
to  tills  contention— First,  that,  conceding 
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the  pnrcbaBe  of  the  ftock  by  the  Eaat  Ten- 
neesee,  Virginia  &  Oeoi^a  Company  to 
have  been  ultra  vires,  are  the  complain- 
ants In  this  Butt  In  any  position  to  raise 
that  question  ?  They  are  not  stockholders 
In  the  East  Tennessee,  Virginia  &  Georgia 
Company,  and  can  they  be  heard  to  com- 
plain that  a  corporation  to  which  they  are 
strangers  has  misapplied  its  funds?  Seo- 
ond.  Does  not  the  bill  show  on  its  face 
that  the  East  Tennessee,  Virginia  &  Geor- 
gia Company  purchased  the  stock,  not  as 
an  investment  of  its  funds,  butin  the  collec- 
tion of  a  debt  due  to  it  from  another  rail- 
road corporaljon?  The  power  of  a  corpo- 
ration to  acquire  property,  real  or  person- 
al, as  a  means  of  collecting  a  debt  other- 
wise doubtful,  stands  on  a  very  different 
principle  from  that  which*  determines  its 
power  to  purchase  such  property  as  an  in- 
vestment of  its  funds  or  capital.  Bank  v. 
Bank,   92  D.  3.  122;  1  Mor.  Prlv.  Corp.  § 

We  come  then,  to  the  naked  inquiry,  can 
one  corporation  acquire  a  majority  of  the 
stock. of  another  corporation,  and,  by  the 
exercise  of  the  voting  power  the  majority 
of  stock  confers,  govern  and  control  the 
management  of  such  corporation?  This 
question,  in  its  naked  form,  has  rarely 
been  presented  to  thecourts,  although  it  is 
generally  known  that  such  transactions 
are  not  Infrequent.  In  1  Mor.  Priv.  Corp. 
§  431,  It  is  said:  "The  right  of  a  corpora^ 
tion  to  invest  in  shares  of  another  com- 
pany cannot  be  implied  merely  because 
both  companies  are  engaged  in  a  similar 
kind  of  business.  A  corporation  must  car- 
ry on  its  bosinesB  by  Its  own  agents,  and 
not  through  the  agency  of  another  corpo- 
ration." And  this  doctrine  is  stated  with- 
out dissent  in  4  Amer.  &  Eng.  Cyclop. 
Law,  ^9,  note  2.  In  Railroad  Co.  v.  Col- 
lins, 40  Ga.  582,  will  be  found  a  very  fall, 
and  somewhat  pioneer,  discussion  of  the 
power  and  right  of  a  railroad  company  to 
acquire  and  hold  amajorityof  the  stock  of 
another  railroad  corporation,  with  a  view 
of  controlling  its  management.  It  is  an 
able  discussion,  and,  although  not  pre- 
sented precisely  in  the  form  in  which  the 
present  bill  raises  it,  it  enunciates  principles 
whlchbearon thequestioninhand.  Among 
many  other  wise  and  conservative  princi- 
ples declared  In  that  opinion,  we  transcribe 
and  approve  thefoUowing:  "I  amstrong- 
ly  impressed  with  theconvlctlonthat  much 
of  their  [the  railroads']  success  in  develop- 
ing the  resources  of  the  country  is  due  to 
the  very  Jealousy  which  has  ever  held  them 
strictly  to  their  charters,  and  has  con- 
stantly been  careful  to  prevent  an  undue 
accumulation  of  interest  under  one  man- 
agement. The  certainty  that  each  stock- 
holder has  that  his  funds  will  be  applied 
to  known  and  declared  purposes  has 
made  them  favorite  investments  for  pru- 
dent men,  while  the  rlvali-y  which  oppos- 
ing interests  engender  oegets  an  energy, 
economy,  skill,  and  enterprise  that  have 
bad  much  to  do  with  the  remarkable  prog> 
ress  which  such  enterprises  have  ma^e.  A 
colossal  enterprise,  assured  of  handsome 
dividends  by  the  possession  of  a  monopoly, 
may  well  rest  upon  its  position,  knowing 
that,  however  the  country  may  suffer  from 
tts  exactions,  its  own  profits  are  secure. 


It  Is  the  rivalry  of  opposing  Interests,  the 
struggle  for  success,  nay,  even  for  life, 
with  dangerous  opposition,  that  gives  life, 
enterprise,  and  success  to  railroad  as  to 
other  human  undertaking's.  It  has  been 
the  conflict  with  30  state  lines,  each  with 
its  opposing  interests,  and  with  numer- 
ous eea^board  cities,  each  seeking  to  at- 
tract the  rich  outpourings  from  the  great 
interior,  that  has  begotten  the  mighty  net- 
work of  iron  which  interlaces  our  exten- 
sive territory;  and  I  am  convinced  that 
there  is  no  public  policy  more  striking  than 
that  which,  while  It  fosters  every  such  un- 
dertaking, is  yet  careful  ever  to  keep  In 
view  the  danger  of  a  monopoly,  and  the 
good  effect  of  rivalry  and  conflict  between 
different  companies.  TheCentral  Kailroad 
is,  and  has  long  been,  the  prideof  Georgia. 
The  skill,  energy,  and  prudence  with  which 
its  affairs  have  been  managed  reflect  great 
credit  upon  the  men  who  have  had  thesd 
affairs  in  their  control ;  and  the  state  may 
well  be  grateful  for  the  success  that  has 
followed.  Yet  we  cannot  but  think  it 
would  be  a  measure  fraught  with  great 
public  evil  to  give  to  that  company  per- 
mission to  control  and  manage  its  great 
rival,  the  Atlantic  &  Gulf  road."  In  the 
case  of  Hazlehurst  v.  Railroad  Co.,  43  Ga. 
13,  the  principles  of  the  foregoing  case  are 
reaffirmed.  The  case  of  Mil  bank  v.  Rail- 
road Co.,  64  How.  Pr.  20,  was  like  the 
present  one  in  most  of  its  bearings.  In 
that  case,  as  in  this,  one  railroad  corpora- 
tion had  purchased  a  majority  of  the  cai>l- 
tal  stock  of  another,  and  proposed  to  vote 
the  stock  so  purchased  in  the  election  of 
directors.  Certain  stockholders  of  the  lat- 
ter company,  owning  a  small  minority  of 
its  capital  stock,  filed  a  bill  to  enjoin  the 
purchasing  company  from  voting  the  stock 
it  had  acquired,  being  a  majority  of  the' 
shares.  The  court,  in  delivering  its  opin- 
ion, said :  "  In  the  case  under  considera- 
tion, the  New  York,  Lake  Erie  &  Western 
Company  have  acquired  by  purchase  the 
majority  of  all  the  stock  issued  by  the  Buf- 
falo, New  York  &  Erie  Railroad.  If  its  offi- 
cers are  permitted  to  vote  thereon,  they 
can  elect  a  ooard  of  directors  of  their  own 
choosing.  It  would  then  be  for  the  inter- 
est of  the  New  York,  Lake  Erie  &  Western 
Railroad  Company  to  have  the  Buffalo, New 
York  &  Erie  Company  managed  and  con- 
trolled in  the  interests  of  the  former  com- 
pany. This  would  be  liable  to  result  in  In- 
Jury  to  these  plaintiffs,  and  their  fellow- 
stockholders  ;  and,  if  so,  they  have  a  right  to 
complain.  My  conclusions,  therefore,  are 
that,  while  the  New  York,  Lake  Erie  & 
Western  Railroad  Company  is  the  owner  of 
the  stock  in  question,  and  has  the  right, 
whileit  remains  the  o  wner,  to  collect  and  re- 
ceive the  dividends  thereon,  and  has  the 
right  to  sell  and  dispose  of  the  same,  it  has 
not  the  right  to  vote  thereon,  and  that  the 
stockholders  of  the  Buffalo,  New  York  St 
Erie  Railroad  Company  have  the  right  to 
have  it  enjoined  from  so  voting,  in  case  it 
threatened  to  do  so.  Judgment  should  be 
ordered  for  the  plaintiffs,  in  accordance 
with  the  views  herein  expressed,  with 
costs."  It  is  true  that  this  was  not  a  decis- 
ion by  the  court  of  last  resort.  It  was  by 
the  supreme  court,  anhitermediatecottrtia 
that  state.   It  appears  to  have  been  acqul< 
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esced  in,  for  no  appeal  is  staown  to  have 
been  taken.    See,  also,  Franklin  Co.  v.  Insti- 
tution,  68   Me.  4.3;   Sumner  v.  Marey,  3 
Woodb.  &  M.  105;  Bank  v.  Agency  Co.,  24 
Conn  .159.  Corporations  aggregate  are  gov- 
erned, and  must  be  governed,  and  made 
efficient,  through  the  instrumentality  of 
agents.  These  agents,  in  cases  of  pecuniary 
corporations,  are  called  "  directors,"  who 
areelectedat  stated  intervals,  by  theetock- 
holders,  for  such  term  aa  the  charter  or  reg- 
ulations may  prescribe.    Theymaynotbe 
"trustees,"  in  the  technical  sense;  but  their 
functions  are  largely  and  essentially  fidu- 
ciary.   Hoyle  V.  Railroad  Co.,  54  N.  Y.  328. 
Says  Mr.  Morawetz,  (1  Priv.  Corp.  §517:) 
The  directors  "impliedly  undertake  to  give 
the  company  the  benefit  of  their  best  care 
and  Judgment,  and  to  use  the  powers  con- 
ferred upon  them  solely  in  the  Interest  of 
the  corporation.    They  have  no  right,  un- 
der any  circumstances,  to  use  their  official 
positions  for  their  own  benefit,  or  the  ben- 
efit of  any  one  except  the  corporation  it- 
self.   It  is  for  this  reason  that  the  direct- 
ors have  no  anthority  to  represent  the  cor- 
poration in  any  transaction  In  which  they 
are  personally  interested  in  obtaining  an 
advantage  at  the  expense  of  the  company. 
The  corporation  would  not  have  the  ben- 
efit of  their  disinterested  judgment,  under 
these  circumstances,  as  self-interest  would 
prompt  them  to  prefer  their  own  advan- 
tage to  that  of  the  Company."    A  director 
"  falls  within  the  great  rule  by  which  eq- 
uity requires  that  confidence  shall  not  be 
abused  by  the  party  in  whom  it  is  reposed, 
and  which  it  enforces  by  imposing  a  dis- 
ability, either  partial  or  complete,  upon 
the  party  intrusted  to  deal  on  his  own  be- 
half in  respect  to   any  matter  involved  in 
such  confidence."    Hoyle  v.  Railroad  Co., 
supra,  and  authorities  cited.    So, in  1  Mor. 
Priv.  Corp.  §  528,  is  this  language:  "A  per- 
son who  is  agent  for  two  parties  cannot, 
in  the  absence  of  express  authority  from 
each,  represent  them  both  in  a  transaction 
in  which   they  have   contrary   interests. 
•    •    •    It  follows,  therefore,  that  the  di- 
rectors or  other  agents  of  a  corporation 
have  no  implied  authority  to  bind  the  com- 
pany by  making  a  contract  with  another 
corporation,  which  they  also  represent." 
Section  629 :    "  It  is  well  settled  that,  if  the 
same  persons  are  appointed  to  act  as  di- 
rectors of  differentcompanies.theyhaveno 
authority  to  represent  both  companies  In 
transactions  in  which  their  interests  are 
opposed.    It  matters  not  that  the  acts  of 
the  directors  are  in  the  interest  of  a  ma- 
jority of  the  shareholders  in  each  company, 
and  have  received  their  approval.    Noth- 
ing can  be  more  unjustiflable  and  dishon- 
orable than  an  attempt  on  the  part  of 
those  holding  a  majority  of  the  shares  in  a 
corporation  to  place  their  nominees  in  con- 
trol of  the  company,  and  then  to  use  their 
control  for  the  purpose  of  obtaining  ad- 
vantage to  themselves  at  the  expense  of 
the  minority.    It  would  be  a  conspiracy  to 
commit  a  breach  of  trust.    The  directors 
of  a  corporation  are  bound  to  administer 
its  affairs  with  strict  impartiality,  in  the 
Interest  of  all  the  shareholders  alike;  and 
the  inability  of  the  minority  to  protect 
themselves  against  unauthorized  acta,  per- 
formed with  tiie  connivance  of  the  major- 


ity, renders  their  right  to  the  protection 
of  the  courts  the  clearer."  State  v.  Rail- 
road Corp.,  18  Amer.  &  Eng.  R.  Cas.  94; 
Pearson  v.  Same,  Id.  102,  and  numerous 
cases  cited ;  Marsh  v  Whitmore,  21  Wall. 
178;  1  Mor.  Priv.  Corp.  §  530,  and  note  3; 
Cook,  Stocks,  §§  614,  615.  Although,  as  we 
havesaid,  directors  of  a  pecuniary  corpora- 
tion ma.ynot  be  "trustees,"  inthetwhnical 
sense  of  that  term,  they  are  under  the 
same  restraints,  and  labor  under  the  same 
disabilities,  which  rest  on  ti-ustees  proper, 
so  far  as  questions  raised  by  the  present 
bill  are  concerned.  When  personal  interest 
antagonizes  the  disinterestedness  and  im- 
partiality which  the  law,  as  well  as  moral- 
ity, exacts  in  the  exercise  of  fiduciary 
trusts,  this  is,  per  ae,  a 'disqualification, 
not  by  reason  ef  any  abuse  committed,  but 
in  fear  that  weak  human  nature  will  yield 
to  temptation.  Justice  Field,  speaking 
of  the  conflict  between  duty  and  Interest, 
says :  "Constituted  as  humanity  is,  in  the 
majority  of  cases,  duty  would  be  over- 
borne in  the  struggle."  Marsh  v.  Whit- 
more, 21  Wall.  178;  Nathan  v.  Tompkins, 
82  Ala.  437,2  South.  Rep.  747;.  Railway  Co. 
v.  Magnuy,  25  Beav.  586. 

The  averments  of  the  bill  In  tills  case 
show  great  wrongs  done  to  the  Memphis  & 
Charleston  Company  by  reason  of  the  con- 
trol exercised  in  its  management  by  the 
Eaat  Tennessee,  Virginia  &  Georgia  Com- 
pany. It  also  charges  that  it  is  the  inten- 
tion of  the  latter  company  to  so  vote  its 
stock  as  to  maintain  its  control  of  the 
Memphis  &  Charleston  Railroaid.  Whether 
the  charges  of  past  abuses  be  true  or  false, 
they  bring  prominently  to  the  notice  of  the 
court  the  character  and  extent  of  wrong 
and  oppression  which  one  corporation 
may  inflict onanother,whencircumstajiced 
as  these  are.  It  is  scarcely  necessary  that 
we  should  specify  in  what  manner  the  op- 
pression may  be  inflicted.  The  board  of 
directors  elected  by  and  for  the  East  Ten- 
nessee, Virginia  &  Georgia  Company,  we 
must  suppose,  owe  their  election  to  all  the 
stockholders,  representing  all  the  stock  in 
that  company.  The  duties  of  fidelity  and 
impartiality  in  administering  the  affairs  of 
that  company,  Implied  in  the  relation  they 
sustain  to  it,  we  have  stated  above.  They 
require  severe  disinterestedness,  as  be- 
tween the  several  shareholders,  and  un- 
biased fidelity  to  the  prosperity  and  success 
of  the  corporation.  Now,  when  the  direct- 
ors of  theMemphis  &  Charleston  Company, 
or  a  controUliig  majority  of  them,  owe 
their  election  to  the  East  Tennessee,  Vir- 
ginia &  Georgia  Company,  and  to  that 
company  alone,  it  is  manifest  that  ques- 
tions may  and  will  arise  on  which  there 
will  be  a  confilct  of  interest  between  the 
two  companies.  It  is  but  human  nature 
that  in  such  confilct  directors  thus  chosen 
will  give  their  votes  and  influence  In  favor 
of  the  company  they  represent  in  full,  and 
in  whose  entire  income  and  emoluments 
they  participate,  rather  than  to  the  com- 
pany they  represent  only  to  the  extent  of  a 
trifle  above  a  moiety  of  its  stock.  An  in- 
teger against  a  fraction.  Both  law  and 
reason  force  the  implication  that,  in  the 
governing  body  of  acorporation,  duty  and 
interest  shall  not  point  in  opposite  direc- 
tions.   We  bold  that  It  is  equally  against 
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pnblic  policy,  and  against  tbat  Bonnd  rule 
TPhlch  dlBableB  trnstecs,  or  quasi  trustees, 
to  act  when  their  duty  and  interest  con- 
flict, that  the  East  Tennessee,  Virginia  & 
€Keorg:la  Compeiny  should  be  allowed  to 
vote  Its  majority  stock  in  matters  pertaln- 
lag  to  the  management  and  control  of  the 
Memphis  &  Charleston  Company.  Wecon- 
flne  our  ruling, however, for  the  present, to 
cases  like .  thin  one,  where  a  conflict  of  in- 
terest may  arise  in  the  matter  of  expend- 
itures and  their  apportionment,  in  the  di- 
vision of  patronage  or  of  earnings,  and  to 
riyalshlps  between  diflerent  companies, 
having  substantially  the  same  field  of 
operation ,  or  where  the  profits  of  one  en- 
terprise may  be  enhanced  by  the  diminu- 
tion of  those  of  the  other.  There  may  be 
other  cases  to  which  the  rule  will  apply, 
but  we  decline  to  consider  them  now. 

This  case  has  been  very  ably  argued: 
and  we  are  not  -unmindful  of  the  grave 
consequences  that  may,  and  probably  will, 
ensue  from  our  decision,  not  alone  to  the 
East  Tennessee,  Virginia  &  Georgia  Com- 
pany, but  to  many  other  corporations  sim- 
ilarly circumstanced.  Wehavenot  declared 
that  the  law  does  not  authorize  that  com- 
pany to  acquire  and  hold  stock,  or  shares  of 
stock, in anotherrallroadcorporation.  Its 
charters  not  being  before  us,  we  have  no 
means  of  ascertaining  what  its  corporate 
powers  are,  further  than  the  implications 
which  naturally  arise  from  its  name  and  Its 
lines  of  business  inform  us.  Wehuvenotde- 
dared  that  if  the  East  Tennessee,  Virginia 
&  Georgia  Company  is  without  power  to 
acquire  and  hold  shares  of  stock  In  another 
railroad  corporation,  the  complainants  in 
this  suit  have  shown  any  right  to  contro- 
vert the  question  of  its  rightful  ownership. 
Hence  we  have  not  decided  that  the  Knox- 
vllle  &  Ohio  Ballroad  Company  were  not 
the  rightful,  lawful  owners  of  the  stock 
which  the  East  Tennessee,  Virginia  & 
Georgia  Company  acquired  from  it,  nor 
that  the  latter  company  did  not  acquire  a 
irood  title  by  its  purchase.  We  have  not 
attempted  to  set  aside,  or  to  declai-e  Inval- 
id, rfther  of  these  sales.  We  do  not  con- 
trovert the  general  Inherent  right,  result- 
ing from  the  ownership  of  stock  in  a  cor- 
poration, to  exercise  the  elective  power 
snch  ownership  confers,  and  to  exercise  it 
wisely  or  unwisely,  alone,  or  pursuant  to 
an  agreement  with  other  stockholders; 
and  that  no  one  save  the  former  owner  can 
question  the  right  to  vote  such  stock. even 
when  obtained  by  fraud,  or  other  illegal 
means.  Moses  v.  Scott,  84  Ala.  608,  4 
South.  Rep.  742.  This,  we  repeat,  is  the 
general  rule;  and  lees  than  this,  in  an  or- 
dinarj'  case,  would  be  an  unauthorized 
abridgement  of  the  stockholder's  property 
rights. 

Enjoyment  and  the  right  of  disposition 
are  general  attributes  of  property  owner- 
ship. Property  rights,  however,  cannot  be 
classed  as  absolutely  independent  of  social 
and  municipal  regulation.  "So  use  your 
own  as  not  to  invade  the  equal  rights  of 
others,"  is  a  maxim  as  sound  In  law  as  it  Is 
in  the  conduct  of  social  intercourse.  Its 
observation  and  preservation  are  the  end 
and  aim  of  mnch  wise  lefj^slation,  of  much 
Jtidiclal  administration.  But  men  must  be 
dealt  with,  not  as  faultless,  but  as  frail, 
v.7so.no.4 — 8 


and  subject  to  temptation  too  strong  foi 
their  powers  of  resistance.  Civil  liberty  is 
but  natural  liberty  shorn  of  its  power  to 
transgress  the  boundary  which  separates 
meum  and  tvnm,  in  Its  comprehensive 
sense.  Henceitis  that  the  law,  with  inflexi- 
ble purpose,  has  placed  restraints  on  trans- 
actions in  which  duty  and  interest  conflict. 
Hence  It  is  that,  when  any  relation  of  trust 
or  confldence  subsists,  the  law  scrutinizes 
with  earnest,  if  not  severe,  vigilance  any 
pecuniary  transaction  that  may  be  had 
between  parties  thus  circumstanced. 
Hence  it  is  that,  when  one  man  stands  In  a 
fiduciary  relation  to  another,  any  contract 
or  bargain  and  sale  had  with  the  bene- 
ficiary is  Invalid  at  the  mere  option  of  the 
latter,  if  seasonably  expressed.  The  dan- 
ger of  abuse  in  such  conditions  dominates 
the  power  of  disposition ;  and  the  power 
to  make  binding  contracts,  which  wehave 
classed  as  among  the  general  attributes  of 
property  ownership,  must  submit  to  rea- 
sonable restraints.  Thompson  v.  Lee,  81 
Ala.  292;  Moses  v.  Micou,  79  Ala.  664;  Hu- 
guenin  v.  Baseley,  14  Ves.  273. 

It  is  contended  for  appellants  that  it  a 
majority  of  the  capital  stock  of  the  Mem- 
phis &  Charleston  Company  had  belonged 
to  an  individual,  or  to  a  combination  of 
individuals,  instead  of  being  the  property 
of  the  East  Tennessee,  Virginia  &  Georgia 
Company,  thesame  power  of  control  could 
have  been  exerted  as  Is  complained  of  in 
this  case.  It  is  possible  that  there  might 
be  an  exceptional,  extreme  case,  in  which 
it  would  advance  the  Interest  of  the  own- 
er or  owners  of  a  majority  of  the  stock  in 
a  corporation  to  diminish  its  income,  that 
the  emoluments  of  another  enterprise,  in 
which  he  or  they  are  more  largely  inter- 
ested, may  be  thereby  enhanced.  Snch 
case,  however,  is  extremely  Improbable, 
and,  if  found  to  exist,  might  possibly  pre- 
sent a  case  of  wrong  for  which  injunction 
could  furnish  no  preventive  relief.  This  is 
a  question  we  need  not  decide.  As  a 
rule,  stockholders,  in  voting,  aa  in  other 
acts  which  they  are  called  to  perform, 
attempt  to  promote  the  welfare  of  the 
corporation;  for  on  its  success  depend 
their  profits.  Whether  they  act  wisely  or 
not,  no  one  can  be  heard  to  complain  of 
their  conduct;  for  the  success  of  the  enter- 
prise and  their  Individual  interests  are  pre- 
sumed to  be  identical.  In  ordinary  elec- 
tions by  stockholders,  the  presumption  is 
that  men  will  act  as  their  interests  prompt 
them  to  act,  and  that  their  aim  Is  to  bene- 
fit the  corporation  in  which  they  arestock- 
holders.  Should  a  case  atise  in  which 
there  is  bad  faith  in  the  management,  and 
consequent  loss  to  the  stockholders,  there 
would  seem  to  be  no  doubt  that  redress 
could  be  obtained  from  the  faithless  gov- 
erning body. 

The  case  in  which  the  votes  are  cast  by 
Individual  stockholders,  and  the  one  in 
hand,  are,  presumptively  at  least,  essen- 
tially different.  In  that,  duty  and  interest 
are  in  complete  accord.  In  this.  If  the 
averments  of  the  bill  be  true,  they  are  in  pal- 
pable antagonism.  In  the  one,  the  presump- 
tion is  that  the  vote  will  be  cast  solely  in 
the  interest  of  the  corporation  holding  the 
election.  In  the  other,  that  the  greater  op- 
posing interest  will  prevail  over  the  lesser. 
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em  It  Is  BO  apt  to  do  In  all  bum  an  conduct. 
"We  think  it  is  no  answer  to  tlie  relief  prayed 
in  this  case  that  in  another  possibly  sup- 
poaable  case  a  wrong  very  like  the  one 
here  complained  of  mijiht  be  inflicted,  and 

Set  the  same  measure  of  redress  could  not 
e  accorded. 

It  is  contended  that  if  relief  be  srranted 
In  this  case  it  will  ;n^«atly  embarrass  rail- 
road corporations  In  the  matter  of  main- 
taining: continuous,  connecting  lines,  so 
con<luclye  to  public  convenience  und  to 
economy  in  transportation.  It  cannot  be 
dffliied  that  steam  has,  in  many  respects, 
revolutionized  the  world,  and  that  rail- 
roads are  among  the  more  potent  Instru- 
mentalities which  haveeffected  that  revoln- 
tion.  The  nations  of  the  earth  have  been 
broughtlnto  closer  neighborhood  and  bet- 
ter acquaintance,  while  Christian  civiliza- 
tion has  been  much  more  speedily  and  wide- 
ly diffused.  Ho,commerceandtheindu8trial 
enterprises  have  received  a  new  Impetus 
and  expansion,  theretofore  unknown  lu 
the  world's  history.  An  instrumentality 
possessing  such  vast  capabilities  should 
be  cherished  and  protected  in  the  enjoy- 
ment and  exercise  of  all  Its  rights  and 
privileges.  The  groveling  or  agrarian 
spirit  which  would  hinder  or  embarrass 
this  mighty  agency  in  the  full  enjoyment 
of  its  rightful  powers  should  receive  no  en- 
couragement or  countenance  from  right- 
thinking  people.  On  the  other  hand,  the 
tremendous  power  that  may  be  wielded 
by  aggregated  or  incorporated  wealth 
should  be  kept  within  due  bounds,  and 
restricted  to  legitimate  methods.  The  per- 
nicious ends  to  which  concentrated  wealth 
may  be  perverted  need  not  be  mentioned 
here.  The  virtuous  and  patriotic  utter- 
ances of  many  of  the  courts  of  supreme  Ju- 
risdiction, re-echoed  from  the  highest  offi- 
cials in  the  federal  government,  show  all 
too  plainly  that  the  public  is  awakened  to 
the  wrongs  inflicted  through  the  Instru- 
mentality of  combined  capital.  Let  us  ac- 
cord to  corporations  all  their  rights,  and 
restrain  them  in  the  abuse  of  their  pow- 
ers, should  such  be  attempted. 

The  prinlciple  we  have  declared  In  a  for- 
mer part  of  this  opinion  will  apply  with 
equal  force  to  all  employee,  agents,  and  all 
other  persons  or  corporations  who  may 
be  acting  in  the  interest  or  for  the  benefit 
of  the  Bast  Tennessee,  Virginia  &  Georgia 
Company.  Nothing  less  than  an  absolute 
sale  of  the  stock  to  some  person  or  persons 
authorized  to  vote  It  will  relieve  It  of  the 
infirmity  of  its  present  ownership,  or  au- 
thorize the  present  or  any  pretended  own- 
er to  be  heard  In  the  government  of  the 
Memphis  &  Charleston  Company. 

The  bill  does  not  charge  that  the  East 
Tennessee,  Virginia  &.  Georgia  Company 
contemplates  a  sale,  or  pretended  sale,  of 
the  stock,  and  does  not  charge  that  the 
company,  by  any  Indirect  means,  will  at- 
tempt to  have  Its  stock  voted  In  its  inter- 
est. The  charge  is  that  "  if  said  East  Ten- 
nessee. Virginia  A  Georgia  Company  is 
permitted  to  transfer  said  stock  it  will 
conceal  its  interest  in  the  same  under  the 
name  of  some  other  party,  and  through 
such  party  reacquire  the  control  it  now 
has,  with  said  stock  standing  in  its  own 
name. "    If  such  attempt  be  made  without 


an  actual  sale  of  the  stock.  It  will  be  a  vi- 
olation of  the  order  made  in  this  case,  and 
can  be  punished  as  such.  Moreover,  an 
election  of  directors  thus  procured  would 
be  a  fraud  perpetrated  indefianceof  tlieop- 
der  of  the  court ;  and  such  election  would 
be  annulled,  on  proper  application.  We 
hold,  however,  that  in  the  present  stage  of 
this  case,  and  under  the  averments  of  the 
bill,  all  of  which  that  is  pertinept  we  have 
copied,  there  is  not  enough  shown  to  au- 
thorize an  injunction  against  a  sale  of  the 
stock.  That  question  can  be  properly 
raised  when  an  attempt  is  made,  should  It 
ever  be  made,  to  violate  or  evade  the 
principles  of  the  Injanction  granted  in  this 
cause.  1  Brick.  Dig.  p.  704,  g  930;  8  Brick. 
Dig.  p.  377.  §5  154, 155. 158. 

The  bill  in  this  case  avers  that  before  fil* 
ing  the  bill  the  complainants  "requested 
the  Memphis  &  Charleston  Railroad  Com- 
pany, by  a  request  addressed  to  its  offi- 
cers, to  take  appropriate  legal  proceed- 
ings to  prevent  the  stock  standing  In  the 
name  of  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company  from  being 
voted  upon, "  etc.,  "  but  said  corporation 
hns neglected  tocomply  wUhsaid  request. " 
This  averment  is  sufilcient  to  authorize  the 
stockholders  to  sue  in- their  own  names.  It 
any  previous  request  was  necessary  to 
give  them  that  right.  Circumstanced  as 
this  case  is  charged  to  have  been,  it  would 
seem  any  previous  request  would  obvi- 
ously have  been  denied,  and  therefore  It 
was  not  necessary  to  prefer  it.  Manu- 
facturing Co.  V.  Cox,  68  Ala.  71;  Nathan 
V.  Tompkins,  82  Ala.  437,  2  South.  Rep. 
747 ;  Merchants'  &  Planters'  Line  v.  Waga- 
ner,  71  Ala.  681 ;  Green's  Brice,  Ultra  Vires, 
673,  note  «;  Dodge  v.  Woolsey,  18  Uow. 
331 ;  Hawes  v.  Oakland,  104  U.  S.  450. 

We  have  stated  above  that  the  com- 
plainants' bill  makes  a  case  for  an  Injunc- 
tion, restraining  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  Company,  its 
agents,  directors,  and  all  other  persons  rep- 
resenting it  and  in  Its  interest,  from  voting 
the  shares  of  stock  held  by  that  company. 
We  have  forborne  to  state  one  imperiec- 
tlon  in  the  bill  until  this  time.  Many  of 
the  essential  averments  of  the  bill  are  stat- 
ed in  this  form:  Complainants  are  "In- 
formed and  believed, "  or  are  "advised  and 
believe, "without  any  allegation  or  charge 
that  the  tnformatlun  or  advice  is  true. 
This  form  of  allegation  has  always  been 
held  in  this  court  to  be  Insufllcient.  It  is 
not  an  averment  that  the  information  or 
advice  is  true,  but  that  the  pleader  believes 
It  to  be  true.  A  full  denial  of  such  aver- 
ment would  be,  either  that  complainants 
had  not  received  such  information  or  ad' 
vice,  or, if  ther  received  it,  they  did  not  be* 
lleve  It.  This  would  not  present  the  issue 
sought  to  be  raised.  1  Brick.  Dig.  p.  702, 
§§  907,  908.  We  will  not,  however,  dissolve 
the  injunction  for  this  imperfection  la 
pleading.  Should  It  not  be  remedied  with- 
in a  reasonable  time.  It  will  become  the 
duty  of  the  chancellor  to  act  upon  the  bill 
as  If  the  imperfect  averments  pointed  out 
had  not  been  made. 

The  decree  of  the  chancellor  Is  modified, 
and  the  cause  remanded.  Let  the  appeUeoi 
pay  the  cost  of  appeal. 

Modified  and  remanded. 


Digitized  by 


Google 


Alft.) 

(■Ala.  Ml) 


DEXTER  V.  OHLANDEB, 


XU 


Dkxtbb  t.  Obi^mdeb. 

(Suprmw  Court  of  AValMma.    Dea  17, 1889.) 

GOSTKAOTS— Flbadiho— Faxoi.  EnSBHCS— LaiBB 
— Rblinqvibhmbht. 

1.  It  need  not  be  alleged  In  the  complaint  that 
the  contract  sned  on  is  in  writing,  as  required  by 
the  statute  of  frauds,  as  snch  fact  properly  arises 
on  the  proof. 

2.  A  writing  signed  by  defendant  redtlngthat 
he  has  received  a  relinqvlsluDent  of  a  lease  'for 
oonslderation  of  $160,  to  be  paid  In  ten  days, "  is  a 
solBcient  promiseof  defendant  to  pay  snob  amount. 

8.  Whether  plaintiff  bad  snch  an  interest  in 
the  premises  as  would  support  a  relinquishment  of 
the  lease  goes  to  the  question  of  the  oonslderation 
defendant  received,  for  the  liability  be  Incurred, 
properlv  arising  on  the  evidence,  and  need  not  be 
shown  by  the  complaint. 

4.  Such  instrument  importing  an  absolute 
promise  to  pay  a  sum  oenain  within  a  certain 
time,  defendant  can  only  set  up  as  a  defense  there- 
to that  the  promise  was  conaitional,  by  a  sworn 
plea;  Code  Ala.  {  3770,  declaring  that  "every  writ- 
ten instrument,  the  foondation  of  the  suit,  pur- 
porting to  be  signed  by  the  defendant,  •  •  • 
must  be  received  In  evidence  without  proof  of  the 
execntion,  nnless  the  exeontion  thereof  is  denied 
by  plea  verified  by  affidavit, " 

5.  Defendant,  in  ooasideration  of  the  relln- 
quishmeat  of  a  lease  by  plaintiff,  obligated  him- 
self to  pay  a  certain  sum.  By  the  relinquishment 
plaintiff  gave  up  all  his  right  and  claim  to  the 
premises^ that  I  have  by  virtue  of  a  five-years 
tMw«>, "  eto.  In  an  aotion  to  recover  from  defend- 
ant the  amount  he  agreed  to  pay,  the  evidence 
showed  that  the  owner  of  the  premises  wished  to 
sell,  and  could  not  do  so  on  account  of  the  lease, 
and  that  defendant  acted  as  bis  agent,  or  as  agent 
of  the  expected  purchaser,  in  securine  the  relin- 

Siishment.  Helo,  that  the  validity  of  the  lease, 
e  time  it  had  to  ran,  or  whether  the  relinquish- 
ment veated  any  interest  in  defendant,  are  im  ma- 
terial questions,  since  the  obligation  was  given  in 
consideration  of  the  relinquishment,  to  make  way 
for  the  sale,  without  regard  to  the  character  of  the 
lease. 

8.  The  relinquishment,  and  defendant's  obliga- 
tion to  pay  for  It,  being  executed  on  the  same  day, 
each  in  oonslderation  of  the  other,  are  to  be  con- 
strued together  as  one  transaction;  and,  in  the  in- 
terpretauon  of  the  agreement  thus  evidenced,  it  is 
competent  for  the  court,  for  the  purpose  of  en- 
lightening itself  as  to  tne  intent  of  the  parties, 
to  admit  oral  testimony  to  show  that  defendant 
acted  as  agent  of  the  owner  of  the  premises,  who 
wished  to  obtain  a  relinquishment  of  the  lease  in 
order  tliat  he  might  sell  and  give  possession. 

7.  Parol  testimony  is  inadmissible  to  show  that 
defendant's  liability  to  pay  was  dependent  upon 
the  consummation  of  such  sale,  since  it  tends  to  fix 
a  condition  on  a  written  obligation  which  on  its 
face  shows  an  absolute  promlsei 

8.  Though  it  is  immaterial  whether  plaintiff 
technically  surrendered  the  lease  and  delivered 
possession  to  defendant,  yet.  If  he  alleges  these 
facts  in  his  complaint,  he  must  prove  th^  before 
he  can  recover. 

9.  Where  the  complaint  in  the  first  count  al- 
lies that  plaintur  surrendered  the  lease  to  de- 
fendant, and  in  the  second  count  alleges  that  he 
delivered  possession,  an  instructidn  to  find  for  d»- 
isndant  generally,  U  It  is  found  that  there  was  no 
•urrender  of  the  lease,  is  bad,  as  it  neither  goes  to 
the  whole  case,  nor  Is  confinea  to  that  part  of  the 
case  to  which  It  applies. 

10:  Nor  in  such  case  la  an  instmction  good 
which  charges  that  if  the  Jury  find  that  plaintiff 
did  not  surrender  the  lease,  and  did  not  deliver 
possession,  they  most  find  for  defendant,  as  plain- 
tiff's right  to  recover  on  one  count  or  the  other  de- 
pends on  the  proof  of  one  of  these  f  aots  only. 

Appeal  from  circuit  court,  Montgomery 
eonncy ;  John  P.  Hubbard,  JudKe. 
ThoiiBgton  A  Smith,  lor  api>ellant.    E. 


P.  Morrlsaett  and  Watts  A  Son,  for  a{  pel- 
lee. 

McCi-ELLAN,  J.  The  plaintiff,  who  is  ap- 
pellee here,  had  jndgment  below  on  an  ob- 
ligation of  the  appellant,  (hereinafter  re- 
ferred to  as  the  defendant,)  which  was  evl- 
denced  by  the  following  writing:  "Mont- 
gomery, Ala.,  Aug.  27th,  1887.  I  have  re- 
ceived from  Mr.  A.  Ohlander  a  relinquish- 
ment to  his  lease  with  L.  Lowell  for  con- 
sideration of  one  hundred  and  flf  ty  dollars, 
to  be  paid  him  In  ten  days,  and  use  of  the 

S remises  until  Nor.  12th,  1887,  free  of  rent. 
:.  P.  Dextbb." 

The  relinquishment  here  referred  to  !■  In 
the  following  terms:  "  In  consideration  of 
one  hundred  and  fifty  dollars  to  be  paid  to 
me  within  the  next  ten  days,  and  to  allow 
me  to  contintie  the  use  of  the  store-house 
on  the  north-west  comer  of  Dexter  ave- 
nue and  Balnbrfdge  streets  for  the  use  of 
storing  furniture  until  Nov.  1st  next  free 
of  charge,  1  agree  to  relinquish  and  give  up 
all  my  right  and  claim  to  above-mentioned 
store-house  that  I  have  by  virtue  of  a  flve- 
years  lease  with  Mr.  L.  Lowell.  Mont- 
gomery, Ala.,  August  27,  '87.    Auos.  Uho- 

ANDKU." 

The  complaint  failed  to  aver  that  either 
the  lease  or  plaintiff's  relinquishment  or 
surrender  of  it  was  in  writing,  and  demur- 
rers were  Interposed  to  each  of  its  two 
counts  on  this  ground.  These  demurrers 
were  properly  overruled.  Granting  de- 
fendant's position  that  both  of  these  con- 
tracts  were  required  by  the  statute  of 
frauds  to  be  in  writing,  and  conceding 
that  the  declaration  Is  upon  the  lease  ajid 
the  relinquishment  of  It,  the  authorities  are 
uniform  that  the  fact  need  not  be  alleged, 
but  is  a  matter  which  properly  arises  on 
the  proof.  Perrine  v.  Leachman,  10  Ala. 
140;  Bigby  v.  Norwood,  34  Ala.  134;  Mar- 
tin V.  Wharton,  88  Ala.  637. 

It  was  further  demurred  that  the  com- 
plaint did  not  show  such  an  interest  or  es- 
tate in  the  premises  covered  by  the  lease 
in  the  plaintiff  as  would  support  an  as- 
rignment,  relinquishment,  or  surrender  of 
it.  This  went  to  the  question  of  what  the 
defendant  received  for  the  liability  he  in- 
curred,—the  consideration  for  his  contract, 
—and  Is  also  a  question  arising  on  the  evi- 
dence. 

The  second  count  sets  ont  the  written 
oblleation  copied  first  above  as  in  part  the 
foundation  of  the  cause  of  action,  and  was 
demurred  to  on  the  ground  that  no  prom- 
ise of  the  defendant  to  pay  the  sum  there- 
in specified  was  shown.  It  Is  not  essen- 
tial that  there  should  have  been  an  afiirm- 
atlvely  expressed  promise  to  pay.  It  la 
BufBcient  If  words  are  used  which  would  be 
tantamount  to  a  promlne,  express  or  im- 
pUed.    Rice's  Adm'r  v.  Rice,  68  Ala.  216. 

The  instrument  might  have  been  declared 
on  as  a  promissory  note,  though  differ- 
ing In  some  respects  from  the  form  twually 
employed.  Story,  Prom.  Notes,  {  14;  Rus- 
sell V.  Whipple,  2  Ck)w.  536;  Wardwell  v. 
Sterne,  22  La.  Ann.  28.  The  obUgation 
imports  an  absolute  promise  to  pay  a  sum 
certain  to  the  plaintiff  within  a  given  time. 
The  special  plea  undertoolc  to  set  up  a  dO' 
fense  resting  upon  a  condition  to  its  obli- 
gatory force  of  which  there  is  no  hint  In 
either  of  the  writings  set  out.    This  wa«» 
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in  effect,  to  say  that  ttae  contract  aa  writ- 
ten was  not  the  contract  as  agreed  upon 
between  the  parties ;  and  involved  the  ne- 
cessity of  interposing  the  defense  by  a  s  worn 
plea,  which  was  not  done.  Plaintiff's  de- 
murrer to  thisplea  was  correctly  sustained. 
Code,  §  2770;  Lazarus  r.  Shearer,  2  Ala.  718; 
Campbell  v.  Larmore,  84  Ala.  499,  4  South. 
Rep.  593. 

The  relinquishment  of  the  plaintiff,  and 
the  defendant's  obligation  to  pay  therefor, 
having  been,  as  the  evidence  shows,  exe- 
cuted on  the  same  day,  each  as  the  consid- 
eration of  the  other,  constitute  one  trans- 
action, and  are  to  be  construed  as  one  and 
the  same  contract.  Carr  v.  Hays,  U  N.  E. 
Hep.  25;  Herbst  v.  Lowe, 65  Wis.  316,  26  N. 
W.  Rep.  751 ;  Railroad  Co.  v.  Beidler,45  Ark. 
17.  In  the  interpretation  of  the  agreement 
thus  evidenced,  it  was  competent  for  the 
court  below  to  talse  such  oral  testimony 
as  tended  to  put  it  in  the  position  and  give 
it  the  point  of  view  occupied  and  had  by 
the  parties  themselves  in  the  execution  of 
the  contract.  Railroad  Co.  v.  Railroad 
Co.,  7S  Ala.  426:  Oriel  v.  Lomax,  86  Ala. 
132,  6  South.  Rep.  325.  Upon  this  prin- 
ciple, evidence  was  properly  admitted  to 
the  effect  that  the  plaintiff  was  in  pos- 
session of  a  certain  house  and  lot  under 
what  was  nominally  a  flve-years  lease 
from  Louis  Lowell :  that  both  the  defend- 
ant and  Lowell  desired  tofreethislot  from 
this  lease,  and  to  induce  the  plaintiff  to 
sarrender  the  possession,  to  the  end  that 
it  might  be  sold  to  a  syndicate  for  the 
Methodist  Episcopal  Church,  and  posses- 
sion ^ven  under  the  sale;  and  that  the  de- 
fendant acted  in  the  premises  as  the  agent 
of  Lowell  and  of  the  syndicate,  either  or 
both.  All  of  these  facts  served  to  enlighten 
the  court  as  to  the  intent  of  the  parties, 
and  aid  in  its  construction  of  their  agree- 
ment, by  advising  it  of  their  positions 
towards  each  other  and  the  property,  and 
of  their  objects  and  purposes.  So  advised, 
it  was  for  the  court  to  determine  what 
was  meant  by  the  two  writings  which  con- 
stitated  the  contract.  But  hei-e  the  offices 
of  parol  testimony  ceased.  It  could  not  be 
looked  to  to  import  terms  and  conditions 
into  the  writings  which  were  repugnant  to 
the  expressions  of  the  papers  themselves, 
nor  to  vary,  add  to,  or  take  from  the  lan- 
guage employed,  as  construed  in  the  light 
of  attendant  circumstances,  and  the  court 
properly  excluded  the  evidence  offered  by 
the  defendant  to  theeffectthat  his  liability 
was  to  depend  on  the  consummation  of  a 
sale  of  the  property  which  was  then  immi- 
nent. Authorities  supra ;  Pollard  v.  Mad- 
dox,  28  Ala.  321 ;  Chambers  v.  Ringstaff,  69 
Ala.  140;  Griel  v.  Lomax,  86  Ala.  132,  5 
South.  Rep.  325. 

When  reference  is  thus  had  to  the  situa- 
tion of  the  parties,  tmd  the  ends  they  In- 
tended to  accomplish,  it  becomes  appar- 
ent that  the  real  character  of  the  lease  un- 
der which  the  plaintiff  held  does  not  enter 
into  the  issue.  Whether  it  was  valid  or 
invalid;  or  really,  as  well  as  nominally,  for 
five  years,  or  for  a  month  less  than  that 
term;  or,  by  reason  of  the  title  being  in 
the  wife  of  the  nominal  lessor,  was  effica- 
cious for  one  year  instead  of  fl  ve, — are  im- 
material inquiries.  The  plaintiff  had  pos- 
session under  it,  and  claimed  as  for  a  term 


of  five  years.  It  was  treated  and  described 
in  the  negotiations,  and  in  the  writings  in 
which  these  culminated,  as  a  lease  for  five 
years.  It  was  contracted  to  be  relin- 
quished, not  as  a  valid  lease  for  any  period 
of timcbutspecifically as  a  leasewhlch  the 
plaintiff  had  "from  Mr.  L.  Lowell,"  which 
lease  on  its  face  designated  a  term  of  five 
years ;  and  it  was  this  lease,  regardless  of 
its  latent  invalidity,  or  of  any  Infirmity  de- 
pendent upon  extraneous  facts,  which 
would  operate  to  defeat  the  terms,  in 
whole  or  to  any  less  extent,  and  the  plain- 
tiff's possession  under  it,  which  stood  in 
the  way  of  the  contemplated  sale  and  de- 
livery of  possession  to  thechurch.  It  was 
the  "right  and  claim"  of  the  plaintiff  un- 
der this  paper,  whatever  its  legal  effect,  the 
relinquishment  of  which  was  essential  to 
the  ends  in  view,  induced  the  contract,  and 
formed  a  sufficient  consideration  for  the 
defendant's  UabiUty.  Sykes  v.  Chadwlck, 
lb  Wall.  141. 

So  far  as  the  abstract  rights  of  the  parties 
underthewritlng:Hareconcemed,  weregard 
it  as  immaterial  whether  the  plaintiff's  re- 
linquishment was  technically  a  surrender 
of  the  lease,  or  an  assignment  to  the  defend- 
ant, or  merely  a  general  divestiture  of  his 
rights;  and,  if  it  be  considered  an  assign- 
ment to  the  defendant,  it  is  not  important 
whether  its  effect  was  to  vest  the  lessee's 
rights  in  the  assignee.  If  the  plaintiff's 
testimony  is  true,  the  defendant  acted  as 
Lowell's  agent  in  the  transaction,  and  in 
that  view  the  relinquishment  was  an  effort 
to  surrender  the  lease.  It  defendant's  ver- 
sion is  the  correct  one,  he  represented  the 
proposed  purchaser,  and,  in  some  sort, 
Lowell  also ;  as  the  latter  was  privy  to  the 
arrangement,  and  was  to  pay  half  the  sum 
plaintiff  was  to  receive.  Whatever  the  real 
fact  in  this  connection  may  be,  it  seems  as- 
sured, from  every  point  of  view,  that  the 
whole  purpose  and  eSort  of  the  defendant 
was  to  get  the  lease  out  of  the  way,  so  that 
a  sale  might  be  effected,  either  by  him,  as 
the  agent  of  the  owner,  or  to  him,  the 
agent  Lowell,  as  one  of  the  syndicate, 
and  that  the  contract  which  he  Induced 
the  plaintiff  to  enter  into  had  the  desired 
effect  of  removing  the  outstanding  lease 
and  possession  under  it  out  of  the  path  of 
the  pending  negotiations.  What  the  re- 
moval of  these  obstacles  availed  the  de- 
fendant is  beyond  the  inquiry  as  to  the 
status  and  rights  of  the  parties  under  the 
writings  they  respectively  executed.  The 
obligation  of  Dexter  is  supported  by  con- 
siderations of  detriment  to  Ohlander,  and 
also  by  the  (acts  that  the  extinguishment 
of  the  lease  and  the  abandonment  of  the 
possession  under  it,  whether  the  defendant 
was  eventually  benefited  thereby  or  not, 
were  the  things  which  he  contracted  and 
agreed  to  pay  for,  and  which  he,  at  the 
time,  conceived  to  be  valuable  to  him  as 
elements  of  success  in  the  pending  sale. 
Therefore  to  the  cause  of  action  shown  by 
the  proof  it  was  not  essential  that  plain- 
tiff should  have  technically  surrendered 
the  lease  to  defendant,  or  should  have  as- 
signed it  to  him,  or  relinquished  it,  in  the 
sense  of  vesting  his  rights  under  it  In  the 
defendant;  iior  was  it  necessary  for  the 
plaintiff  to  have  surrendered  the  possession 
to  defendant.    Yet  the  plaintitt,  m  the  first 
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count  of  the  complaint,  aUeges,  and  tbua 
asBumes  the  burden  of  proTln^,  that  be 
agreed  to  surrender  and  did  surrender  the 
lease  to  the  defendant ;  and  in  the  second 
count  it  is  n^atlvely  alleged  that  the  con- 
tract there  declared  on  required  a  surren- 
der and  delivery  of  poseesslon  to  the  de- 
fendant, and  that  plaintiff,  in  compliance 
■with  this  contract,  did  so  surrender  pos- 
session to  Dexter.  The  plaintiff  thus  took 
upon  himself  to  prove  these  facts,  which 
we  think  are  not  material  to  his  rights  in 
the  abstract,  but  only  as  be  has  asserted 
them ;  and,  if  he  failed  to  prove  a  surren- 
der of  the  lease  to  the  defendant,  be  is  not 
entitled  to  recover  under  the  first  count. 
If  he  failed  to  prove  a  surrender  of  the  pos- 
session to  defendant,  he  was  not  entitled  to 
recover  under  the  second  count,  and  if  the 
Jury  had  found  that  he  bad  surrendered 
neitber  the  lease  nor  the  possession  to  the 
defendant  he  was  not  entitled  to  recover 
at  all.  Kailroad  Co.  v.  Mt.  Vernon  Co.,  84 
Ala.  173,  4  South.  Rep.  866;  Hallway  Co.  v. 
Culver,  75  Ala.  587. 

The  special  charges  asked  by  the  defend- 
ant in  this  connection  were  bad,  because 
they  did  not  go  to  the  whole  case,  and 
were  not,  in  terms,  confined  to  that  part 
of  the  case  to  which  they  severally  applied. 
Thus  charge  No.  2  demands  a  verdict  tor 
the  defendant  generally,  U  the  jury  should 
find  that  there  had  been  no  surrender  of 
the  lease,  when  under  the  second  coimt 
proof  of  such  a  surrender  was  not  neces- 
sary to  a  recovery.  Charges  No.  4  and  5, 
on  the  other  hand,  base  defendant's  rigUt 
to  a  verdict  under  both  counts  on  a  failure 
to  prove  delivery  of  possession  to  blm,  not- 
withstanding plaintiff,  as  we  have  seen, 
was  entitled  to  recover  on  the  first  count 
without  surrendering  possession  to  defend- 
ant. Charge  No.  3  appears  to  have  been 
an  effort  to  avoid  the  infirmities  just  noted 
In  the  other  requests  for  instructions. 
Its  language  is :  "  If  the  Jury  find  from  the 
evidence  that  Ohlander  did  not  surrender 
the  lease  and  the  possession  of  the  proper- 
ty to  Dexter,  then  they  must  find  for  the 
defendant."  This  charge  is  open  to  the 
criticism  that  it  would  have  denied  the 
plaintiff  a  verdict,  unless  he  proved  the 
surrender  of  both  the  lease  and  the  posses- 
sion, although  under  either  count  bis  right 
to  recover  depended  on  proof  of  only  one 
of  these  tacts.  That  part  of  the  court's 
general  charge  which  asserts  that  "in  this 
case  it  makes  no  difference  whether  plain- 
tiff surrendered  possession  of  the  premises 
to  the  defehdant  or  to  any  one  else,"  goes 
to  the  other  extreme ;  itistoo  broad.  Had 
its  application  been  confined  to  the  first 
count,  it  would  have  been  unobjectionable, 
but  it  goes  to  both,  and  obviates  the  ne- 
cessity which  the  plaintiff  was  under  to 
prove  delivery  of  possession  under  the  sec- 
ond count.  Perhaps  it  may  be  considered 
as  misleading  only,  and,  if  so,  defendant 
should  have  asked  an  explanatory  charge 
limiting  its  operation.  This  we  deem  un- 
necessary to  decide,  however,  as  the  case 
must  be  reversed  on  another  ground,  and 
this  question  Is  not  likely  to  occur  on  an- 
other trial.  The  affirmative  charge  re- 
quested by  the  defendant  should  have  been 
given.  There  is  no  evidence  in  support  of 
the  plaintiff's  averment  ot  a  surrender  of 


the  lease,  by  which,  constming  the  plead- 
ings most  strongly  against  him,  he  must 
be  held  to  have  alleged  a  technical  surren- 
der. This  is  fatal  to  recovery  on  the  first 
count.  And  there  is  no  evidence  of  a  sur- 
render of  possession  to  the  defend  ant.  This 
is  fatal  to  a  recovery  under  the  second 
count.  Tbeafflrmativechargecovered both 
points,  of  course,  and  its  refusal  was  er- 
ror for  which  the  judgment  must  be  re- 
versed. 

The  undertaking  on  its  face  was  the  indi- 
vidual contract  of  B.  P.  Dexter.  In  title 
transaction  he  may  have  acted  as  the 
agent  of  the  syndicate,  and  this  fact  may 
bave  been  known  to  the  plaintiff,  yet  he 
may  bave  exceeded  his  agency,  (Indeed,  his 
own  testimony  shows  that  he  did  exceed 
the  powers  conferred  upon  him  by  his  as- 
sociates. In  that  they  only  agreed  to  a  con- 
ditional promise,  whereas  the  promise  he 
made  was  an  absolute  one,)  and  in  that 
event  be  would  be  personally  liable.  The 
charge  requested  on  this  part  of  the  case 
pretermitted  Inquiry  as  to  excess  of  au- 
thority, and  for  this  reason,  if  not  on 
other  grounds,  was  properly  refused. 
Drake  v.  Flewellen,  33  Ala.  106;  BeU  v. 
Teague,  86  Ala.  215,  3  South.  Rep.  861. 

There  was  no  inquii'y  submitted  to  the 
Jury  upon  which  the  evidence  offered  by  the 
plaintiff  to  the  effect  that  the  Methodist 
Church  was,  at  the  time  of  trial,  in  posses- 
sion of  the  property  out  of  which  this  con- 
troversy arose,  could  bave  legitimate 
shed  any  light.  It  was  impertinfflit,  and 
should  have  been  excluded. 

Reversed  and  remanded. 


(88  Ala.  6M) 

Stonb  et  al.  ▼.  Waits  et  al. 
{Sttpreme  Court  of  Alabama.    Jan.  14, 1880.) 
Sale— TiTLB. 
An  nnderstandlng  or  agreement  between  a 
vendor  and  vendee,  entered  into  when  they  com- 
menced to  take  the  inventory  of  the  goods  sold,  that 
the  inventoried  goods  should  belong  to  thevendee, 
"to  do  with  as  he  pleased"  in  respect  to  the  mat- 
ter of  Belling  to  customers,  does  not  clearly  imply 
a  waiver  of  the  stipulation,  in  a  written  contract 
between  the  parties,  that  the  vendor  should  retain 
title  until  the  goods  are  paid  for. 

Appeal  from  circuit  court,  St.  Qair  coun- 
ty; Leroy  F.  Box,  Judge. 

Action  tor  money  had  and  received. 

Bishop  6k  Wbitson,  for  api>ellaats.  John 
W.  Ihier,  tor  appellees. 

Clopton,  J.  On  March  7,  1888,  the  par- 
ties entered  Into  a  written  contract  for  the 
sale  by  appellees  to  appellants  of  a  stock 
of  goods  tmd  furniture  in  a  store  at  Eason- 
ville.  The  parties  each  deposited  $360— ap- 
pellants in  cash,  and  appellees  in  a  check — 
as  a  forfeit  on  failure  to  perform  the  con- 
tract. The  goods  were  destroyed  by  fire 
during  the  nigbt  of  March  10, 1888.  Appel- 
lees having  obtained  possession  after  the 
fire  of  the  money  deposited  by  appellants, 
the  latter  bring  the  action  to  recover  this 
amount,  and  also  the  amountof  thecheck. 
The  main  question  presented  is,  upon 
whom  falls  the  loss  occasioned  by  the  de- 
struction of  the  goods? 

In  order  to  ascertain  the  price  to  be  paid 
by  plaintiffs,  the  goods  were  to  be  inven- 
toried and  marked  at  first  cost,  except cer- 
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tain  classes  which  were  to  be  marked  at 
tbelr  cost  delivered  In  the  store,  and  10  per 
cent,  deducted  from  the agprregate amount. 
PlalntlHs  were  to  pay  one-half  ol  the  price 
in  cash,  but  In  no  event  less  than  ¥1,000, 
and  lor  the  balance  give  two  notes  ol  equal 
amounts,  payable,  respectively,  on  the  15th 
day  of  October  and  the  let  day  of  Novem- 
ber, 1888,  with  Interest.  Thepaymentwas 
to  be  made  and  the  notes  given,  at  the 
furthest,  by  the  15th  of  March  of  the  same 
year.  It  was  expressly  stipulated  thatthe 
goods  should  be  delivered  to  the  plantlffa 
after  the  cash  payment  was  made  and 
notes  given  as  agreed,  and  that  the  title 
should  remain  In  defendan  te  until  such  pay- 
ment was  made  and  notes  given.  Therels 
no  contention  as  to  the  construction  and 
effect  of  the  written  contract.  It  is  not 
controverted,  as  the  price  of  the  goods 
had  not  been  definitely  ascertained,  and 
payment  had  not  been  made  and  notes 
given,  that  by  the  terms  ol  the  written 
contract  the  possession  and  title  resided 
in  defendants  at  the  time  of  the  fire,  and 
that  the  loss  falls  on  them,  unless,  by  the 
modiflcatlon  of  the  contract,  the  goods 
were  delivered,  and  the  property  vested  In 
defendants,  before  they  were  burned. 

Defendants  contend  that  the  contract 
was  so  modified  by  subsequent  parol 
agreement,  and  this  contention  raises  the 
really  controverted  issue.  The  parties 
substantially  concur  in  their  testimony 
that  at  or  soon  after  tbey  began  to  talte 
an  Inventory  of  the  goods  there  was  an 
understanding  that  plaintiffs  should  sell 
to  customers  the  goods  Inventoried;  the 
object  being  to  prevent  closing  the  doors 
of  the  store  while  ascertaining  the  price  to 
be  paid.  As  to  the  force  and  effect  of  the 
nnderstandlng,  their  evidence  materially 
varies.  Plaintiffs'  testimony  tends  to 
show  that  the  understanding  was  made 
merely  for  the  convenience  of  customers, 
and  not  with  the  Intent  to  change  or  mod- 
ify the  contract.  D.  W.  Walte,  one  of  the 
defendants,  after  testifying  that  they  de- 
cided that  the  doors  should  not  be  closed, 
and  that  a  sale  of  goods  to  customers 
should  go  on,  defendants  selling  ahead 
and  plaintiffs  selling  behind  the  invoice, 
states:  "We then  agreed  that  the  goods 
behind  the  invoice  should  belong  to  the 
plaintiffs,  to  do  with  the  same  as  they 
pleased,  and  the  goods  ahead  of  the  in- 
voice should  belong  to  D.  W.  Waite  &  Co., 
to  do  with  them  as  they  pleased."  The 
parties  proceeded  under  this  arrangement 
until  the  completion  of  the  inventory, 
on  the  afternoon  of  the  day  preceding  the 
night  on  which  the  Ore  occurred,  but  left 
the  store  without  ascertaining  definitely 
the  price  to  be  paid,  owing  to  a  difference 
in  the  addition  of  the  marked  prices.  On 
leaving  the  store,  one  of  the  plaintiffs  took 
the  key,  and  locked  the  door,  at  the  in- 
stance of  one  of  the  defendants,  carrying  it 
home  with  him. 

In  this  state  of  the  evidence,  the  court 
properly  charged  the  jury  that  if  the  ar- 
rangement or  agreement,  when  about  to 
begin  Invoicing  the  stock,  was  that  de- 
fendants should  sell  ahead  of  the  invoice  to 
cnstoroers,  and  plaintiffs  should  sell  behind 
the  invoice,  and  that  such  arrangement 
was  made  for  the  accommodation  of  cns- 


tomers,  and  to  avoid  closing  the  store, 
without  intention  to  change  the  written 
contract  except  as  to  articles  so  sold, 
such  arrangement  or  agreement  did  not 
change  or  affect  the  written  contract  in 
respect  to  that  part  of  the  stock  of  goods 
destroyed  by  the  lire.  After  having  thus 
charged  the ]ury,theconrtfurtherinstruct- 
ed  them  that  if  the  terms  of  the  contract 
were  changed  by  an  agreement,  by  which 
the  goods,  on  being  Invoiced,  were  to  be- 
long to  the  plaintiffs  to  do  with  as  they 
pleased,  and  that  the  entire  stock,  with 
the  prices,  were  put  on  the  Inventory,  and 
turned  over  to  plaintiffs,  and  they  received 
and  took  charge  of  the  goods  to  do  with 
as  they  pleased,  and  also  took  charge  of 
the  key,  before  the  goods  were  burned, 
their  destruction  was  plaintiffs'  loss,  and 
they  could  not  recover,  notwithstanding 
the  freight  on  certain  classes  of  goods  bad 
not  been  ascertained  and  added,  and  the 
10  per  cent,  deducted,  and  plaintiffs  had  not 
made  the  cash  payment,  nor  given  the 
notes. 

The  charge  was  evidently  intended  to 
declare  the  law  on  the  phase  of  the  facts 
which  the  evidence  of  defendants  tends  to 
establish.  Assuming,  therefore,  that  the 
modifying  agreement  was  in  the  language 
of  the  witness  Waite,  above  quoted,  the 
correctness  of  the  charge  depends  on  what 
was  meant  and  intended  by  the  phrase, 
"  were  to  belong  to  plaintiffs  to  do  with  as 
they  pleased,"  as  employed.  If  the  parties 
meant  and  intended  that  not  only  the  pos- 
session and  use,  but  also  the  property  to 
the  goods,  should  unconditionally  vest  in 
plaintiffs, — in  other  words,  that  after  the 
completion  of  the  inventory,  and  taking 
charge  of  the  key.  plaintiffs  had  the  right 
to  remove  and  retain  the  entire  stock,  as 
against  defendants'  retention  of  title,  not- 
withstanding they  fallAd  to  periorm  the 
agreed  conditions,— the  loss  of  the  goods 
certainly  fell  on  plaintiffs.  But  a  construc- 
tion which  attributes  to  the  agreement 
such  extent,  effect,  and  legal  consequences, 
works  a  radical  change,— even  the  abro- 
gation of  most  material  terms  of  the 
written  executory  contract, — ^tantamount 
to  its  rescission,  and  to  making  a  new 
contract;  for.  If  the  property  In  each  arti- 
cle of  the  goods  vested  in  plaintiffs  on 
bdng  invoiced,  and  those  not  invoiced 
belonged  to  defendants,  to  do  with  as  they 
pleas^,  without  regard  to  the  stipula- 
tions of  the  written  contract,  except  as 
to  the  price  and  mode  of  ascertaining  it, 
then  there  was  no  binding  agreement  to 
sell,  and  no  sale  of  the  latter  class  of 
goods,  unless  and  until  they  were  inven- 
toried by  the  mutual  consent  of  the  par- 
ties. The  agreement,  however,  is  reason- 
ably susceptible  of  another  and  qualified 
meaning.  In  \iew  of  the  circumstances  of 
the  absence  of  proof  of  an  agreement  to 
waive  the  retention  of  title  as  security  for 
the  performance  of  the  conditions,  except 
as  it  may  be  inferred  from  the  language 
used,  and  of  £iny  agreement whateverother 
than  the  one  made  when  the  parties  be- 
gan to  invoice  the  goods,  and  that  the  ob- 
ject of  the  parties  was  to  avoid  closing  the 
store,  and  to  cuntinne  sales  to  customers, 
it  may  be  i-easonably  Inferred  that  an 
agreement  to  the  effect  that  the  inven- 
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torled  goods  shonld  belong^  to  plaintiffs, 
and  the  uninrentoried  goods  to  defendants, 
to  do  with  as  they  respectively  pleased, 
was  Intended  to  accomplish  the  object  the 
parties  bad  in  view,  and  to  have  refer- 
ence only  to  the  matter  of  selling  goods  to 
eoBtomers  in  the  regular  course  of  trade, 
and  was  not  intended  to  otherwise  alter, 
rescind,  or  annul  the  express  stipulations 
o!  the  written  contract.  Asthe  agreement 
is  susceptible  of  two  constractions,  the 
charge  is  erroneous,  inasmuch  as  it  as- 
sumes that  it  means  and  implies  that  the 
property  to  each  article  of  the  goods  when 
inventori^,  and  to  the  entire  stock  on 
completion  of  the  inventory,  vested  In 
plaintitrs,  with  the  absolute  title  of  dispo- 
sition, relieved  of  the  lien  of  defendants  for 
the  payment  of  the  price;  that  there  was 
either  a  waiver  of  the  stipulation  as  to  the 
retention  of  title,  or  that  its  retention 
was,  under  the  agreement,  inoperative. 
"Where  the  buyer  is,  by  the  contract, 
bound  to  do  anything  as  acnndltion,  either 
precedent  orconcurrent,  on  which  the  pass- 
ing of  the  property  depends,  the  property 
wlU  not  pass  until  theconditionis  fulfilled, 
•ren  though  the  goods  may  have  been  act- 
ually delivered  Into  the  possession  of  the 
buyer."  1  BenJ.  Sales,  §  36«:  Sumner  v. 
Woods,  67  Ala.  139.  In  Rogers  v.  White- 
bouse,  71  Me.  222,  it  was  ruled  that,  where 
goods  are  bought  by  a  retail  dealer  upon 
condition  that  the  property  shall  not  vest 
in  him  until  paid  for,  an  understanding 
that  they  shonld  go  into  his  store,  and  be 
sold  by  him  in  the  regular  course  of  trade, 
does  not  operate  to  pass  the  title  as  be- 
tween the  partii'S.  The  same  ruling  was 
made  in  Burbank  t.  Crooker,  7  Gray,  158. 
An  understanding  or  agreement,  entered 
into  when  the  parties  commenced  to  take 
the  inventory  in  order  to  ascertain  the 
price,  and  on  the  same  day  the  written  con- 
tract was  signed,  that  the  inventoried 
goods  should  belong  to  plaintiffs,  to  do 
with  as  they  pleased  in  respect  to  the  mat- 
ter of  selling  to  customers,  does  not  clearly 
imply  a  waiver  of  the  stipulation  as  to  the 
retention  of  title  until  the  goods  are  paid 
for.  Such  an  agreement,  and  a  delivery 
thereunder,  are  consistent  with  an  existing 
and  express  stipulation  for  retention  of  ti- 
tle until  the  conditions  agreed  on  as  pre- 
cedent or  concurrent  wi.th  the  passing  of  ti- 
tle are  performed.  Fairbanks  v.  Eureka 
Co.,  67  Ala.  109.  The  modifying  agreement 
being  oral,  the  meaning  and  intent  of  the 
parties  should  be  left  to  the  Jury,  with 
proper  instructions,  accordingly  as  they 
may  find. 

The  court  further  substantially  instruct- 
ed the  Jury  that  if  the  inventory  was  com- 
pleted on  the  afternoon  of  the  day  before 
the  fire,  and  plaintiffs,  in  pursuance  of  an 
agreement  made  with  defendants  about 
the  time  the  invoicing  was  begun,  took 
possession  and  control  of  the  stock  for  the 
purpose  and  with  the  intention  of  selling  to 
customers,  in  the  course  of  trade,  for  their 
ben^t,  and  to  use  the  goods  and  proceeds 
as  they  pleased,  with  the  consent  of  de- 
fendants, and  the  goods,  while  thus  in  the 
possession,  control,  and  custody  of  plain- 
tills,  were  destroyed  by  fire,  they  are  not 
entitled  to  recover,  although  it  was  not 
thelntentionof  deIeadantB,lu  thus  parting 


with  the  possession  and  control  of  the 
goods,  to  part  with  the  title  thereto.  Gen- 
erally the  law  fixes  the  loss  on  the  party 
In  whom  the  title  resides.  Jones  v.  Brew- 
er, 79  Ala.  545;  Grant  v.  U.  S.,  7  Wall.  831. 
When  personal  chattels  are  sold  on  condi- 
tion that  the  seller  retains  title  until  paid 
for,  and  possession  is  delivered,  the  buyer 
may  sell  his  interest  subject  to  this  right 
of  the  vendor.  The  title  does  not  vest  in 
the  buyer  until  i)erformance  of  the  condi- 
tion, and  until  it  does  pass  the  risk  of  loss 
remains  in  the  seller.  1  BenJ.  Sales,  §§  422- 
427.  No  circumstances  appear  which  take 
this  case  out  of  the  general  rule. 

Though  no  question  is  presented  relating 
to  the  right  of  plaintiffs  to  recover  the 
amount  of  the  check  deposited  by  defend- 
ants, as  it  is  involved,  and  will  necessarily 
arise  on  another  trial,  we  may  remark 
that,  as  it  is  apparent  from  the  nature 
and  subject-matter  of  thecontractthat  the 
parties  contracted  on  the  basis  of  the  con- 
tinued existence  of  the  goods,  their  acci- 
dental destruction  .by  fire,  without  fault  on 
the  part  of  defendants,  excuses  them  from 
performanceof  thecontract.  2  BenJ.  Sales, 
S  862;  Dexter  v.  Norton,  47  N.  Y.  62. 

Theevidence  that  thelnsurance  company 
deducted  lOper  cent,  from  the  valuation  of 
the  stock  was  relevant.  In  connection  with 
evidence  tending  to  show  that  plaintiffs 
consented  to  thecollection  of  the  Insurance 
money,  for  the  purpose  of  showing  the 
amount  collected. 

Reversed  and  remanded. 

Stone,  C.  J.,  not  sitting. 


(88  Ata.  5S8) 

Smith  v.  Georqia  Pac.  Rt.  Co. 
(Supreme  Court  of  Alabama.    Jan.  15, 1800.) 

CJlBSIERS— INIUBT  TO  PASSBNaEB— CONTBIBUTOST 

Nboliobmob. 
As  defendant's  train  was  approaching  a 
station,  the  name  of  the  station  was  (»lled,  and  the 
train  was  stopped  very  soon  thereafter,  the  object 
being  to  take  the  side  track  for  the  passage  of  an- 
other train.  When  it  stopped  plaintiff,  whose  des- 
tination was  the  station  called,  went  oat  of  the 
rear  door  of  the  car,  and  was  descending  with  one 
foot  on  the  first  step  of  the  car,  and  the  other 
about  touching  the  ground,  when  the  train  moved 
to  go  forward  to  the  depot,  which  caused  blm  to 
fall  The  place  of  the  stoppage  was  in  a  cut,  about 
aoo  yards  from  the  depot  building.  It  was  about 
1  o'clock  p.  M.  All  the  surroundings  indicated 
that  the  spot  at  which  be  stiempted  to  leave  the 
train  was  not  the  proper  place  for  alighting.  Held, 
that  defendant  was  not  liable  for  the  injuries 
caused  by  the  fall. 

Appeal  from  circuit  court,  Cleburne 
county ;  Lbroy  F.  Box,  Judge. 

Action  by  Robert  T.  Smith  against  the 
Georgia  Pacific  Railway  Company  for  per- 
sonal injuries  sustained  through  the  al- 
leged  negligence  of  defendant's  servants. 
There  was  a  verdict  and  judgment  tor  de- 
fendant, and  plaintiff  appeals. 

Kelly  &  Smith,  for  appellant.  Knox  dk 
Bowie,  for  appellee. 

Clopton,  J.  Appellant's  Injuries,  for 
which  he  sues,  were  received  while  alight- 
ing from  a  train  at  Heflin,  a  regular  sta^- 
tion  on  defendant's  road.  Uis  right  of  re- 
covery is  founded  on  the  allegation  that 
his  injury  was  caused  by  the  negligence  o 
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defendant's  Rsrvants.  Tbe  epeclflc  negli- 
gence complained  of  is  alleged  to  consist  in 
>:a11ing  oat  the  name  of  the  station,  bring- 
in,^  the  train  to  a  stand-still  immediately 
ther»Hfter,  thereby  Inducing  plaintiff  to 
believe,  and  to  actupon  the  belief,  that  the 
train  had  reached  the  usual  place  lor  land- 
ing passengers,  and  suddenly  starting  it 
without  giving  him  notice.  Plaintiff's  act 
In  leaving  the  train  being  voluntary,  it  la 
incumbent  on  him,  in  order  to  entitie  him 
to  a  recovery,  or  before  the  opinion  of  a 
jury  is  required  to  be  taken  as  to  the  ques- 
tion of  negligence,  to  produce  evidence 
from  which  the  inference  may  be  reason- 
ably drawn  that  his  injury  was  caused  by 
the  negligence  of  the  defenda.pt.  We  shall 
therefore  direct  our  consideration  to  the 
question  whether,  on  the  facts  clearly 
proved,  and  having  regard  to  the  liberty 
to  draw  inferences  therefrom,  the  court 
would  have  been  justified  in  taking  the 
question  of  negligence  from  the  Jury ;  for  if 
on  the  facta,  which  admit  of  no  dispute, 
and  allowing  all  adverse  inferences,  it 
would  have  been  the  duty  of  the  court  to 
set  aside  the  verdict  had  one  been  rendered 
in  favor  of  plaintiff,  and  the  affirmative 
charge  in  favor  of  the  defendant  was  au- 
thorized, we  need  not  consider  the  various 
rulings  of  the  court.  Bentley  v.  Railway 
Co.,  86  Ala.  484,  6  South.  Rep.  37. 

A  railroad  company,  being  a  carrier  of 
passengers,  is  under  obligation  to  use  rea- 
sonable care  to  transport  them  safely. 
This  general  duty  includes  the  specific  duty 
not  to  expose  them  to  unnecessary  danger, 
and  not  intentionally  or  negligently  mis- 
lead them  by  causing  them  to  reasonably 
suppose  tbattheir  point  of  destination  has 
been  reached,  and  that  they  may  safely 
alight,  when  the  train  Is  in  an  improper 
place.  Calling  out  the  name  of  the  station 
is  customary  and  proper,  so  that  passen- 
gers may  be  informed  that  the  train  is  ap- 
proaching the  station  of  their  destination, 
and  prepare  to  get  off  when  It  arrives  at 
the  platform.  The  mere  announcement  of 
the  name  of  the  station  Is  not  an  invita/- 
tlon  to  alight,  but,  when  followed  by  a 
lull  stoppage  of  the  train  soon  thereafter, 
Is  ordinarily  notification  that  it  has  ar- 
rived at  the  usual  place  of  landing  passen- 
gers. Whether  the  stoppage  of  the  train, 
after  such  announcement  and  before  it  ar- 
rives at  the  platform,  is  negligence,  depends 
upon  the  attendant  circumstances.  The 
rule  is  aptly  expressed  in  Bridges  v.  Rail- 
way Co.,  L.  R.  6  Q.  B.  377,  by  Willes,  J. 
"  It  Is  an  announcement  by  the  railway  of- 
ficers that  the  train  is  approaching,  or  has 
arrived  at,  the  platform,  and  that  the  pas- 
sengers may  get  out  when  the  train  stops 
at  the  platform,  or  under  circumstances 
induced  and  caused  by  the  company,  in 
which  the  man  may  reasonably  suppose  he 
is  getting  out  at  the  place  where  the  com- 
pany intended  him  to  alight.  To  that  ex- 
tent calling  ont  is  an  Invitation.  " 

A  reference  to  a  few  leading  cases  will  aid 
in  the  solution  of  the  question  whether,  on 
tbe  facts  hereafter  stated,  plaintiff  should 
or  could  have  supposed  that  tbe  train  had 
reached  the  usual  place  for  the  discharge 
of  passengers. 

In  Bridges  v.  Railway  Co.,  supra,  the 
executrix  and  wile  sued  tor  Injuries  suffered 


by  her  husband  which  reenlted  In  hte 
death.  Tbe  train  on  which  he  was  a  pas- 
senger had  to  pass  through  a  tunnel  be- 
fore reaching  the  main  platform.  There 
was  within  the  tunnel  a  platform,  similar 
to  but  narrower  than  the  main  platform. 
The  train  went  partially  up  to  the  main 
platform  and  stoijped,  the  Ihst  two  car- 
riages remaining  in  the  tunnel,  the  last  but 
one  opposite  the  small  platform,  and  the 
last,  in  which  tbe  deceased  was  riding,  op- 
posite a  heap  of  rubbish  lying  near  the 
track.  A  passenger,  who  had  alighted  on 
the  platform  from  the  carriage  next  to  the 
last,  lonnd  the  deceased  lying  on  the  heap 
of  rubbish  fatally  injured.  There  was  no 
light  in  the  tunnel,  and  it  was  filled  with 
steam.  The  name  of  the  station  had  been 
called  in  the  usual  way.  It  was  ruled,  on 
appeal  from  the  exchequer  chamber  to  the 
house  of  lords,  that  it  might  be  reasonably 
Inferred  that  the  deceased,  having  heard 
the  name  of  the  station  called,  and  finding 
that  the  train  had  stopped,  got  out  of  the 
cai-riage  supposing  that  he  would  alight 
on  the  platform,  and  that  the  evidence  fur- 
nished matter  on  which  it  was  necessary 
to  take  the  opinion  of  a  jury.  Li.  R.  7  U. 
L.  213. 

In  Railroad  Co.  v.  Van  Horn,  38  N.  .T. 
Law,  1.33,  the  name  of  the  station  which 
was  plaintiff's  destination  was  announced 
while  the  train  was  in  motion,  and  soon 
thereafter  it  was  brought  to  a  full  stop, 
some  distance  from  the  station.  Tbe 
plaintiff  went  oat  on  the  platform  of  tbe 
car  for  the  purpose  of  alighting,  and  while 
standing  thereon  the  train  was  suddenly 
put  in  motion  towards  the  depot,  whereby 
she  was  thrown  off  and  injured.  This  was 
at  night.  It  Is  said:  "The  court  would 
not  be  warranted  in  saying  that  it  is  not 
negligence  to  give  notice  of  the  approach 
to  a  station,  and  then  to  stop  the  train 
short  of  such  station,  in  tbe  night-time. 
Such  a  course  would  naturally  tend  to 
jeopard  passengers,  for  it  would  Induce 
them  to  believe  that  they  had  arrived  at 
the  station  designated,  and  they  would,  In 
the  ordinary  course,  go  to  the  car  plat- 
form. At  night,  this  must  be  the  Inevi- 
tshlp  rpRiilt  " 

In  Taber'r.  Ridlroad  Co.,  71  N.  Y.  489, 
Andrews,  J. .says :  "The  plaintiff  was  jus- 
tified, under  the  ci^umstances,  in  suppos- 
ing that  she  had  reached  her  destination, 
and  that  the  train  was  at  the  place  where 
passengers  were  to  alight;  at  least,  the 
jury  might  have  come  to  the  conclusion 
that  she  was  free  from  negligence.  The  d'v 
fendant  was  bound  to  take  notice  of  the 
circumstances,  viz. :  That  the  station  had 
been  announced;  that  passengers  forWill- 
ards  would  naturally  assume  that  the 
train,  when  it  stopped,  was  at  the  station, 
and  at  the  place  where  they  were  to  alight; 
that  by  reason  of  the  darkness  of  the  night, 
and  the  absence  of  a  depot,  or  other  exter- 
nal indication  of  a  station,  passengers, 
especially  those  not  familiar  with  tbe  sur- 
rounding objects,  would  not,  by  observa- 
tion, know  that  the  trains  had  run  beyond 
the  highway  crossing;  that  passengers.  In 
the  absence  of  notice,  would,  according  to 
the  usual  custom,  start  to  leave  the  train 
as  soon  as  it  came  to  a  stand-still. "  In 
that  case  the  night  was  dark,  and  there 
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was  no  depot  or  station  ligfa  t  or  anything 
to  Indicate  the  stopplo^  place,  which  was 
a  bisb'way crossing,  to  a  person  not  famil- 
iar with  it.  It  was  held  that  whether  no- 
tice should  have  been  given  to  the  passen- 
gers, as  a  reasonable  precaation,  that  the 
train  was  to  back,  and  whether  the  omis- 
rion  to  do  BO  was  negligence,  were  ques- 
tions for  the  jury. 

On  the  other  hand,  in  Mitchell  v.  Rail- 
way Co.,  51  Mich.  236, 16  N.  W.  Rep.  388, 
the  plaintiff  Intended  to  take  another  train 
at  the  crossing  of  two  railways.  Before 
arriring  at  the  junction,  the  name  of  the 
station  was  called  out,  and  the  train  came 
to  a  full  stop,  as  required  by  law,  before 
reaching  crossings.  Plaintiff  hurried  to 
leave  the  car,  went  down  the  steps  where 
there  was  no  platform  or  other  conven- 
ience for  landing,  and  as  she  was  stepping 
oft  the  cars  were  suddenly  started  to  go 
forward  to  the  depot,  when  she  fell  and  was 
injured.  This  was  in  daylight,  and  it  does 
not  appear  that  any  person  employed  on 
the  train  observed  her.  It  was  held  that 
the  injury  was  purely  accidental,  unless 
plaintiff  was  herself  negligent,  and  that  the 
company  was  not  liable.  Campbell,  J., 
said:  "The  only  cause  of  the  mischief, 
leaving  defendant's  carelessness  or  negli- 
gence out  of  view,  was  her  mistaken  sup- 
position that  the  cars  bad  stopped  for  the 
station,  and  that  she  should  therefore  get 
out.  There  was  nothing  at  the  spot  to  in- 
dicate a  landing  place,  and  there  was  at 
the  proper  place,  a  short  distance  further 
on,  a  building  and  platform,  appropriate 
and  used  for  that  purpose.  The  stoppage 
of  the  cars  was  required  by  statute,  as 
well  as  by  usage,  as  a  precaution  against 
collisions.  The  calling  of  the  station  was 
not  shown  to  have  been  out  of  the  usual 
course,  and,  from  the  distances  mentioned, 
wecan  hardly  conceive  it  should  have  l>een 
delayed.  No  one  representing  the  com- 
pany, whether  conductor  or  brakeman,  is 
shown  to  have  known  or  suspected  that 
plaintiff  bad  put  herself  in  peril  or  left  her 
place.  Nothing  is  shown  which  put  them 
in  fault  for  not  knowing  this. ", 

We  have  specially  referred  to  the  cases  cit- 
ed, because  they  distinguish  between  the 
instances  in  which  the  negligence  of  the 
defendant  is  and  is  not  a  question  for  the 
jury,  and  have  made  the  foregoing  ex  tracts 
because  they  clearly  declare  the  principles 
on  which  the  disldnction  rests.  They  all 
concur  that  neither  the  announcement  of 
the  station,  nor  stopping  the  train  before 
it  arrives  at  the  platform,  if  required  by 
law  or  usage,  for  the  purpose  of  avoiding 
collisions  or  other  CMScideats,  is  negligence 
perse. 

In  Bridges  v.  Rallwa.y  Co.,  supra.  Bar- 
on Pollock  observes,  in  reference  to  the 
conduct  of  the  passenger  who  was  injured : 
"  Had  he  known  the  rubbish  was  there  in- 
stead of  the  platform,  to  jump  out  onto  it 
with  such  a  fall  as  would  break  his  leg, 
and  occasion  mortal  internal  injuries, 
would  indeed  have  been  negligent,  and 
rash  in  the  extreme.  But  it  was  two 
hours  after  sunset,  there  wqs  no  light  with- 
in the  tunnel,  and  the  deceased  was  near- 
sighted, and  he  might  well  have  supposed 
he  would  step  on  the  platform,  as  did  the 


passenger  in  tbe  next  carriage,  with  Im- 
punity. "  It  will  be  observed  that,  in  each 
of  the  cases  in  which  it  was  ruled  there 
was  evidence  of  negligence  sufflcient  to  be 
submitted  to  the  jury,  there  existed  theele- 
ment  that,  by  reason  of  the  want  of  light 
or  other  tilings,  the  passenger  may  have 
been  deceived  into  supposing  the  train  had 
arrived  at  the  platform  or  place  where  it 
wasinteuded  he  should  alight.  Comparing 
ali  the  cases,  we  deduce  that  when  the 
name  of  the  station  is  called,  and  soon 
thereafter  the  train  is  brought  to  a  stand- 
still, a  passengermay  reasonably  conclude 
that  it  has  stopped  at  the  station,  and  en- 
deavor to  get  off,  unless  the  circumstances 
and  indications  are  such  as  to  render  man- 
ifest that  the  train  has  not  reached  tbe 
proper  and  usual  landing  place. 

The  undisputed  facts  are:  Heflin  was 
the  point  at  which  the  regular  passenger 
trains  met  and  passed  each  other.  It  was 
customary  for  the  east-bound  train,  on 
which  plaintiff  was  a  passenger,  to  take 
the  side  track,  leaving  the  main  track  un- 
obstructed for  the  passage  of  tbe  train  go- 
ing westwardiy.  This  was  necessary  to 
avoid  collision.  Heflin  was  plaintiff's 
point  of  destination.  As  the  trahi  was  ap- 
proaching, the  name  of  the  station  was 
called,  as  was  usual,  and  the  train  was 
stopped  very  soon  thereafter,  the  object 
being  to  take  the  side  track.  On  its  stop- 
page, plaintiff  went  out  of  the  rear  door 
of  the  car,  and  was  descending  with  one 
foot  on  the  first  step  of  the  car  and  tbe 
other  about  touching  the  ground,  when 
the  train  moved  to  go  forward  to  the  de- 
pot, which  caused  him  to  fall.  It  was 
drawn  to  the  usual  place  for  the  discharge 
of  passengers,  and  again  stopped.  The 
rear  of  the  car,  from  which  plaintiff  was 
getting  off,  was  about  200  yards  from  the 
depot  building,  the  proper  place  for  the  dis- 
charge of  passengers.  Tbe  train  was  first 
stopped  in  a  cut,  about  360  feet  long,  and 
from  6  to  11  feet  deep.  This  was  In  day- 
light, about  1  o'clock  p.  m.  Plaintiff  had 
been  in  Heflin  once  before,  but,  as  he  states, 
arrived  and  departed  in  the  night-time, 
and  was  not  about  the  depot  in  day-time. 
Nevertheless  he  knew,  or  ought  to  have 
known,  that  there  was  a  depot  at  which 
passengers  got  off  and  on  the  trains,  and 
that  it  was  not  in  such  a  cut.  All  the  sur- 
roundings indicated  that  the  spot  at  which 
plaintiff  attempted  to  leave  the  train  was 
not  the  proper  place  for  landing.  From 
the  description  of  the  place  given  by  wi1>- 
nesses  and  shown  by  the  diagram  in  evi- 
dence, it  is  unreasonable  to  conclude  or  in- 
fer that  any  person  possessing  the  ordinary 
sense  of  sight,  and  using  it,  could  have  sup- 
posed that  the  train  had  arrived  at  the 
place  where  the  company  intended  passen- 
gers to  get  off.  It  does  not  appear  that 
any  of  those  in  charge  of  or  employed  on 
the  train  noticed  the  plaintiff  when  leav- 
ing it,  or  had  cause  to  suspect  his  intention 
to  Ket  off.  There  were  no  circumstances 
or  surroundings  caused  by  the  company 
which  should  have  induced  plaintiff  to  rea- 
sonably suppose  he  was  getting  out  at  tlie 
place  where  the  company  intended  him  to 
alight.  Tbe  evidence  clearly  establishes 
tiiat  his  injury  was  accidental,  it  not  pro- 
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doeed  by  his  own  negligence.    On  the  un- 
disputed facts,  the  court  -vrould  have  been 
Jastifled  in  giving  the  affirmative  charge 
in  favor  of  defendant. 
Affirmed. 


(88  Ala.  572)  — — 

Memphis  &  C.  B.  Co.  et  al.  v.  Gbatson. 

(Supreme  Court  of  Alabama.    Jan.  16, 1890.) 

CoBPORATioKa— Stockholders  —Estoppel— Rn 
Adxddicata. 

1.  A  stockholder  in  a  railroad  company  wtao,  at 
a  meeting  of  the  stockholders,  votes  for  the  lease 
of  the  road  to  another  company,  cannot,  while  his 
company  continues  to  he  committed  to  the  lease, 
attack  its  validity. 

8.  But  the  operation  of  this  estoppel  is  lietween 
the  corporation  and  its  sharebolder;  the  oompany 
itself  is  not  estopped  to  proceed  against  the  lessee 
for  the  avoidance  of  the  lease. 

8.  A  decree  rendered  In  a  court  of  one  state 
controls  a  decree  subsequently  rendered  between 
the  same  parties  and  upon  the  same  subject-mat- 
ter, in  another  state,  although  the  suit  in  which 
the  later  decree  ia  rendered  was  instituted  first. 

Appeal  from  chancery  court,  Madison 
county ;  Thomas  Cobbs,  Judge. 

Bill  in  equity  to  restrain  a  railroad  cor- 
poration from  issuing  bonds,  and  to  have 
leases  of  such  company  annulled. 

Postnn  &  PostOB  ani  M.  H.  Humea,  for 
appellants.  Cab&nlaa  &  Ward,  li.  W.  Dsiy, 
and  D.  D.  Shelby,  for  appellee. 

McClellan,  J.  In  June,  1877,  the  Mem- 
phis &Charleston  Railroad  Company  leased 
its  road  and  equipment  to  the  Kast  Ten- 
nessee, Virginia  Sc  Georgia  Railroad  Com- 
pany, for  a  term  of  20  years,  to  commence 
In  July  thereafter.  In  December,  1879,— the 
lessee  in  the  mean  time  being  In  possession 
of  the  property, — a  modification  of  the 
original  lease  was  agreed  upon  by  and  be- 
tween the  two  companies.  Both  the  orig- 
inal and  amended  leases  were  duly  author- 
ized and  ratified  by  the  stockholders  of 
the  Memphis  &  Charleston  Company.  The 
complainant  was  owner  of  stock  in  the 
lessor  corporation  at  the  time  of  these 
transactions,  and  bis  shares  were  repre- 
sented at  the  meetings  which  consum- 
mated the  lease  and  ratified  the  modifica- 
tion of  it  above  referred  to,  and  were  voted 
with  his  knowledge  and  consent  tor  the 
lease  and  amended  lease,  respectively.  In 
November,  1881,  the  stockholders  of  the 
Memphis  &  Charleston  Company  adopted 
a  resolution  Instructing  their  president 
and  directors  to  treat  the  lea«e  to  the 
East  Tennessee,  Virginia  &  Georgia  Com- 
pany as  invalid,  and  to  proceed  to  take 
possession  and  control  of  the  road.  These 
Instructions  were  not  acted  on.  In  Ati- 
gnst,  18S2,  the  stockholders  of  the  Memphis 
&  Charleston  Company  passed  a  resolution 
authorizing  the  issuance  of  $5,000,000  of  ad- 
ditional stock,  and  directed  the  same  to 
be  sold  at  eight  cents  on  the  dollar,  and 
the  proceeds  thereof,  f 400,000,  to  be  paid  to 
the  East  Tennessee,  Virginia  &  Georgia 
Company  In  consideration  of  a  surrender 
of  said  lease  and  amended  lease.  The  ap- 
pellee (complainant  below)  was  present  at 
this  meeting,  and  voted  his  stock,  and  pro- 
tested against  the  adoption  of  this  resolu- 
tion, and  Immediately  afterwards  filed  the 
present  bill  against  the  lessor  and  lessee 


corporations,  alleging  that  the  lease  was 
o/tnt  rirea  of  the  lessor  corporation  and 
void ;  that  the  East  Tennessee,  Virginia 
&  Georgia  Company  was  largely  indebted 
to  the  Memphis  &  Charleston  Company  by 
reason  of  its  possession,  operation,  and  use 
of  the  road  and  other  property  of  the  lat- 
ter; and  that  the  directors  of  the  Memphis 
&  Charleston  Company  were  about  to  is- 
sne  and  sell  said  additional  stock,  and  pay 
the  proceeds  thereof  to  the  East  Tennessee, 
Virginia  &  Georgia  Company  in  considera- 
tion of  a  surrender  and  cancellation  of  said 
pretended  lease.  The  bill  prays  for  an  in- 
junction against  the  Memphis  &  Charles- 
ton Company  restraining  it  from  the  issu- 
ance of  said  additional  stock,  and  the  pay- 
ment of  the  proceeds  thereof  for  a  surren- 
der of  the  lease,  and  against  the  East  Ten- 
nessee, Virginia  &  Georgia  Company  re- 
straining it  from  further  control,  use,  etc., 
of  the  Memphis  &  Charleston  road ;  for  a 
receiver  to  take  possession  of  the  road-bed, 
equipment,  etc.,  of  the  Memphis  &  Charles- 
ton Company,  and  operate  thesameforthe 
benefit  of  thecompany'sstockholders;  and 
that,  upon  final  hearing,  said  lease  and 
amended  Iea«e  be  decreed  to  be  void,  and 
ordered  canceled,  and  an  account  be  taken 
between  the  defendant  companies,  and  the 
East  Tennessee,  Virginia  &  Georgia  Com- 
pany be  adjudgied  to  pay  the  Memphis  9t 
Charleston  Company  whatever  amount 
should  befonnd  due  thereon  forits  use  and 
occupation  of  the  latter's  road,  or  on  ac- 
count of  Inequitable  division  of  traffic  re^ 
ceipts  between  the  two  roads.  No'InJunc- 
tlon  was  ever  ordered  pending  the  lltlga^- 
tion,  until  the  final  decree,  which  perpetn- 
ally  restrains  the  Memphis  &.  Charleston 
Company  from  issuing  theadditional  stock 
contemplated  by  the  resolution  of  August, 
1882,  and  from  paying  the  proceeds  tiiereof 
for  a  surrender  of  the  lease.  No  receiver 
was  appointed.  The  final  decree  declares 
the  lease  null  and  void,  but  no  accounting 
is  decreed,  because  it  was  made  to  appear 
by  the  record  of  a  proceeding  in  a  chancery 
court  of  thestateof  Tennessee  between  the 
Memphis  &<  Charleston  Company  and  the 
East  Tennessee,  Virginia  &  Georgia  Com- 
pany,fortbecancellation  of  the  lease  on  ac- 
count, etc.,  that  the  parties  had  already 
accounted  between  themselves.  The  cor- 
rectness of  the  decree  of  the  chancery  court 
of  Madison,  in  so  far  as  it  holds  abstractly 
that  the  lease  (originally  and  as  amended) 
was  ultra  vires  and  void,  is  not  contro- 
verted on  this  appeal.  On  this  point, 
therefore,  we  content  ourselves  with  a  ref- 
erence to  some  of  the  authorities  which  sus- 
tain the  conclusion  reached  by  the  court 
below,  the  Memphis  &  Charleston  Rail- 
road Company  having  no  special  power 
under  its  charter  or  under  the  general  laws 
uf  the  state  to  lease  its  road  to  the  East 
Tennessee,  Virginia  &  Georgia  Railroad 
Company.  Railroad  Co.  v.  Railruad  Co., 
118  U.  S.  294,6  Sup.  Ct.  Rep.  1094;  Thomas 
V.  Railroad  Co.,  101  U.  S.  71. 

The  decree  is  attacked  here  on  two 
grounds  only:  First,  that  complainant 
was  estopped  to  question  the  validity  of 
the  lease,  and  the  modified  lease,  by  the 
fact  that  he  was  represented  at  the  meet- 
ings of  the  stockholders  which  authorized 
or  ratified  them,  and  his  stock  was  voted 
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by  his  proxy,  and  with  his  knowledge,  tor 
both  the  original  and  the  amendment 
thereof;  and,8ecose/,that  the  decree  of  the 
Tennessee  chancery  court  declaring  the 
lease  Toid,  elc,  was  a  merger  of  complain- 
ant's cause  of  action,  and  therefore  a  bar 
to  the  furOter  prosecution  of  bis  bUl  in  the 
Alabama  court. 

It  is  not  seriously  denied  that  the  com- 
plainant was  at  one  time  estopped  by  bis 
conduct  to  prosecute  this  suit  against  the 
Memphis  &  Charleston  Railroad  Company. 
Tlie  relation  existing  between  him  and 
that  company  was  that  of  cestui  que  trust 
and  trustee.  Acts  of  the  corporation,  par- 
Ucipated,  ratified,  or  acquiesced  in  by  blm 
as  a  shareholder,  be  has  no  right  to  call  in 
question  in  anyproceeding  in  formoreSect 
adversary  in  its  character  with  respect  to 
bis  trustee,  who  in  that  regard  is  consid- 
ered as  executing  his  will.  It  would  be 
manifestly  inequitable  to  the  corporate 
entity  and  to  other  stockholders  to  allow 
bim,  so  long  as  the  course  in  which  he  has 
set  the  company  continues  to  be  thecorpo- 
rate  policy,  to  appeal  to  the  court  to  have 
that  policy  reversed,  and  the  company  co- 
erced into  a  different  line  of  conduct.  The 
shares  owned  bycomplainant  having  been 
voted  by  his  representative,  and,  according 
to  the  weight  of  evidence,  with  his  knowl- 
edge and  consent,  for  the  lease  of  July,  1877, 
and  for  the  modification  thereof  resolved 
upon  in  December,  187d,hecould  not  be  per- 
mitted, while  his  trustee  continued  to  he 
committed  to  the  leases,  to  attack  their 
validity.  2  Mor.  Priv.  Corp.  §  630  et  seq. ; 
Cook,  Stocks,  §  6S3  et  seq. 

But  the  operation  of  this  estoppel  is  be 
tween  the  trustee  and  the  cestui  que  trust, 
— tbecorporationanditsshareholder.  The 
latter  cannot  proceed  against  the  former 
for  doing  that  which  he  has  directed  to  be 
done,  but  thecompany  itself  isnot  estopped) 
to  proceed  against  a  third  person  or  otbei' 
corporation  for  the  avoidance  of  an  exec- 
ntory  ultr»  vires  contract,  and  it  would 
be  the  duty  of  the  company  to  so  proceed. 
Blgelow,  Estop.  46&-468.  This  wellnsettled 
'  proposition  demonstrates  .that  the  estop-i 
pel  does  not  obtain  in  favor  of  third  par- 
ties, natural  or  artificial,  and  that  they 
cannot  rely  upon  it  either  against  the  cor- 
poration no  nomine,  or  against  a  stock- 
holder suing  for  and  in  behalf  of  the  cor- 
poration; lor  clearly  it  would  be  wholly 
immaterial  to  them  whether  the  assault 
on  the  ultra  vires  contract  proceeded  from 
corporate  volition,  so  to  speak,  or  from 
tlie  voUtion  of  a  stockholder,  exercising 
bis  right  to  act  for  the  corporation.  The 
Memphis  &  Charleston  Company  having, 
as  we  have  seen,  before  the  filing  of  this 
bill,  repudiated  tbe  leases  of  Its  property 
to  tbe  East  Tennessee,  Virginia  &  Oeorg^a 
Company,  and  instructed  its  directors  to 
take  possession  of  its  road  and  equipment, 
the  estoppel  resting  on  complainant  was 
thereby  relieved. 

As  to  the  effect  of  the  decree  of  the  chan- 
cery court  in  Tennessee,  a  somewhat  more 
difficult  question  arises.  The  bill  In  Ala- 
bama was  first  filed;  the  decree  in  Ten- 
nessee was  first  rendered.  The  suit  in  Ala- 
bama, while  proceeding  in  the  name  of  a 
Stockholder  in  behalf  of  himself  and  all 
other  stockholders  who  should  come  in  and 


make  themselves  p&rttes,  and  nominally 
against  the  Memphis  &  Charleston  Com- 
pany as  weU  as  the  East  Tennessee,  Vir- 
ginia &  Georgia  Company,  was  in  legal 
contemplation  and  effect  for  and  in  behalf 
of  the  Memphis  &  Charleston  Company,  ca- 
pable of  resulting  in  no  other  relief  than 
such  as  the  lattercompany  was  entitled  to 
have  decreed  against  the  East  Tennessee, 
Virg^inia  &  Georgia  Company,  and  hence, 
for  all  practicable  purposes  Incident  to  the 
present  status  of  the  case.  Is  to  be  consid- 
ered as  a  suit  of  one  corporation  against 
the  other.    1  Mor.  Priv.  Corp.  §§256. 267, 271, 
The  suit  in   Tennessee  proceeded  in  the 
name  of  the  corporation  itself,  and  its  main 
objects  were  the  same  as  those  sought  to 
be  attained  in  the  Alabama  suit, — the  can- 
cellation of  the  leases  of  July,  1877,  and  De- 
cember, 1879,  and  an  accounting  between 
the  companies.    The  only  relief  insisted  on 
in  the  domestic   action   which    was  not 
prayed  for  in  the  foreign  suit  was  that  the 
Memphis  &   Charleuton  Company  be  en- 
Joined  from  the  issuance  and  sale  of  the 
$5,000,000  of  additional  stock  authorised 
by  a  meeting  of  stockholders  held  in  1882. 
Even  this  relief,  while  it  could  not  be  spe- 
cially prayed  In  the  Tennessee  suit,  was 
necessarily   involved   and    effectuated    in 
that  case, since  this  stock  was  to  be  issued 
and  disposed  of  only  for  the  specific  pur- 
pose of  providing  a  fund  with  which  to 
pay  the  East  Tennessee,  Virginia  &  Geor- 
gia Company  a  bonus  for  a  surrender  of 
the  leases;  and,  the  leases  having  been  de- 
creed void  and  ordered  canceled,  there  was 
no  longer  any  authorization  for  the  issu- 
ance of  the  additional  stock,  and  no  such 
action  threatened.   The  parties  and  the  is- 
sues, we  therefore  conclude,  were  substan- 
tially the  same  in  the  two  cases ;  and  It 
only    remains  to  be  considered,  on    this 
branch  of  the  appeal,  whether  the  Tennes- 
see court  had  jurisdiction  to  render  the  de- 
cree which  wassetup'as  abartothefui'ther 
prosecution  of  this  cause  In  the  Madison 
chancei"y  court.    It  is,  of  course,  well  set- 
tled, with  respect  to  courts  acting  within 
one  and  the.  same  territorial  Jurisdiction, 
and  administering  the  laws  of  the  same 
sovereignty,  that  the  first  to  take  cogni- 
sance of  a  controversy,  or  the  control  and 
custody  of  the  property,  cannot  be  defeated 
of  its  right  to  proceed  toaflual  determina- 
tion of  the  dispute,  or  to  a  complete  ad- 
ministration of  the  property  by  tlie  subse- 
quent interposition  of  another  tribunal; 
but,  on  the  contrary,  the  pendency  of  the 
first  action,  properly  pleaded,  will  abate 
the  second.    It  may  be  conceded  that  Ju- 
risdiction taken  by  the  court  of  one  state 
to  hear  and  determine  a  controversy,  ac- 
companied by  the  assumption  of  custody 
of  the  subject-matter  in  litigation,  may  be 
pleaded  in  bar  of  a  subsequent  proceeding, 
not  merely  ancillary  in  its  character,  In  a 
court  of  another  state  or  of  the  United 
States.    But  in  each  of  the  cases  put,  we 
apprehend,  the  pendency  of  the  former 
suit  must  be  pleaded,  and  if  not  pleaded, 
and  the  court  in  which  the  later  proceed- 
ing is  instituted  goes  on  to  judgment, that 
Judgment  will  bar  the  further  prosecution 
of  the  older  suit.    On  the  other  hand,  while 
there  has  been  some  diversity  of  adjudicsr- 
tions  on  the  point,  it  may  now  beconsld- 
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ered  aa  settled  In  principle  and  by  fhe  weight 
Df  autbority  tliat  the  pendency  of  an  ac- 
tion in  the  courts  of  one  state  cannot,  ex- 
cept possibly  in  tbecase  conceded  above,  be 
set  np  to  defeat  a  subsequent  action  in  a 
court  ol  another  state.  Wells,  Res.  Adj.  § 
530 ;  Story,  Confl.  Law,  §  609,  p.  832,  note  c ; 
Hatch  V.  Spofford,  22  Conn.  493;  Percival 
V.  Hlckey,  18  Johns.  257 ;  Drake  v.  Brander, 
8  Tex.  352;  Bowne  v.  Joy,  9  Johns.  221; 
Stanton  t.  Embrey,  93  U.  S.  554. 

Assuming:,  what  is  not  questioned,  that 
the  Tennesseecourthad  jurisdiction,  other- 
wise than  as  affected  by  the  pendency  of 
this  case,  of  the  parties  to  and  subject- 
matter  involved  in  the  bill  of  the  Memphis 
&  Charleston  Company  against  the  East 
Tennessee,  Virginia  &  Georgia  Company, 
it  would  be  an  anomaly  to  hold  that  it 
could  not  render  a  final  decree  between 
those  parties  because  of  the  pendency  of  a 
case  in  Alabama,  between  the  same  par- 
ties, and  involving  the  same  controversy, 
when  thef6u:t  was  never  pleaded,  and  would 
have  availed  nothingif  ithad  been  pleaded, 
or  to  deny  to  its  decree  when  rendered, 
pending  the  Alabama  case,  a  tithe  of  the 
force  and  effect  it  would  have  had  in  the 
absence  of  the  other  suit.  This  decree  is 
not  attacked  as  fraudulent  or  collusive. 
If  it  had  been  fraudulent  or  the  result  of 
collusion  between  the  two  corporations. 
It  would,  of  course,  exert  no  influence  upon 
the  litigation  pending  in  the  Madison  chan- 
cery court.  Its  sole  alleged  infirmity,  how- 
ever, results  from  the  fact  that  it  was  ren- 
dered on  a  bill  filed  after  the  bill  in  this  case 
was  exhibited.  The  objection  is  untena- 
ble. "The  first  Judgmcmt  rendered  con- 
trols, whether  the  action  in  which  it  is 
reached  be  instituted  before  the  other  or 
not,  and  the  rule  applies  where  the  first 
judgment  is  rendered  in  another  state." 
Wells,  Bee  Adj.  §  292;  Child  v.  Powder 
Works,  45  N.  H.  547 ;  Duffy  v.  Lytle,  5  Watts, 
130;  Casebeer  v.  Mo  wry,  55  Pa.  St.  422;  Mc- 
Gilvray  v.  Avery, 30  Vt.  538;  Wood  v.  Gam- 
ble, 11  Cush.  8;  Rogers  v.  Odell,39  N.  H.452; 
Stout  V.  Lye,  103  U.  S.  70, 71.  And  the  same 
rule  prevails  as  to  decrees.  Low  v.  Mus- 
sey,  41  Vt.  893 ;  Peak  v.  Ligou,  10  Yerg.  468. 

The  gravamen  of  the  bill  in  each  case 
was  the  existence  of  the  void  leases  of  the 
Memphis  &  Charleston  Company  to  the 
East  Tennessee,  Virginia  &  Georgia  Com- 
pany, possession  and  use  by  the  latter  of  the 
former's  property  under  these  leases,  and 
the  indebtedness  of  the  lessee  to  the  lessor 
on  account  of  such  possession  and  use.  The 
Tennessee  decree  determined  each  and  all 
of  these  matters.  It  cancels  the  leases,  it 
enforces  a  surrender  of  the  property,  and 
it  settles  the  accounts  between  the  paji;ies. 
After  that  decree  there  was  no  lease  in  ex- 
istence to  be  upheld  or  annulled  by  our 
court;  no  property  of  one  party  in  the 
wrongful  possession  and  enjoyment  of  the 
other  to  be  restored  to  its  rightful  control 
and  use;  nothing  due  from  the  East  Ten- 
nessee. Virginia  &  Georgia  Company  to  the 
Memphis  &  Charleston  Company  to  be  de- 
creed to  be  paid  by  theformertothelatter. 
Complainant's  cause  of  action  had  been 
destroyed  by  being  merged  into  the  decree 
of  a  competent  court,  and  there  was  noth- 
ing leftfor  the  chancery  court  of  Madison  to 
act  upon.    Wells,  Res  Adj.  §  630;  Barnes 


r.Gibbs,  81 N.  J.  Law,  817;  Freem.  Jndgm, 
j§  215-221;  Bank  v.  Brown,  50  Me.  214; 
Jones  V.  Jamison,  15  La.  Ann.  85. 

Our  opinion,  therefore,  is  that  the  court 
below  erred  in  decreeing  cancellation  of 
the  lease  and  amended  lease,  in  adjudging 
or  finding  that  the  parties  had  accounted 
between  themselves,  and  in  enjoining  tbe 
Memphis  &  Charleston  Company  from  the 
issuance otthestockauthorizedinl882.  All 
of  these  matters  had  been  expressly  or  nec- 
essarily settled  by  the  Tennessee  decree. 
Unquestionably,  however,  tbe  complain- 
ant, Grayson,  had  a  good  cause  of  action 
when  he  filed  his  bill .  The  ans  wer  which  set 
up  the  foreign  decreeisthereforetobetreat- 
ed  as  a  plea  of  pnta  darrien  continuance, 
and  the  final  disposition  of  this  case,  as  to 
complalnant'scostaandreasonableexpeus- 
ee  in  the  prosecution  of  his  suit  in  behalf 
of  the  Memphis  &  Charleston  corporation, 
should  be  had  accordingly. 

Reversed  and  remanded. 

(42  La.  Ann-  U4) 

TccKER  v.  Illinois  Cent.  R.  Co. 

(Swpreme  Court  of  Louisiana-    Jan.  3B,  1890L) 

Nms^NOB— Dakobkous  BciLDraos— Notice. 

1.  It  is  not  necessary  to  serve  notice,  in  order 
to  reoover  damages  for  injuries  received  from  a 
falling  building,  on  the  owner  of  its  dangerous  con- 
dition. He  is  bound  to  know  the  oondltion  of  his 
property.  Ignorance  of  its  condition  can  be  no  ex- 
cuse for  any  aooident  caused  by  Ita  weakness. 

3.  Where  a  standard  of  duty  is  fixed,  and  its 
measure  defined  by  law,  the  omission  is  negligence 
perse. 

8.  There  can  be  no  difference  in  principle 
whether  a  building  has  been  made  unsafe  by  the 
agencies  of  time,  or  the  acts  of  trespassers,  which 
it  was  within  the  power  of  the  owner  to  prevent. 
In  any  event,  and  under  all  these  oircumstanoea. 
It  is  the  duty  of  the  owner  to  keep  tiis  building  in 
•  safe  condition. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Biohtor,  Judge. 

Glrault  Farrar,  for  appellant.  W.S.Ben- 
edict  and  D.  B.  H.  Cbaffe,  for  appellee. 

McEnbbt,  J.  Mrs.  Emma  Frend,  widow 
of  J.H.Tucker,  sued  thedefendantcoinpany 
forf  25,000  damages  for  the  bodily  suffering 
of  her  husband,  and  ber  pecuniary  loss  in 
his  death  caused  by  tbe  falling  of  lumber 
sheds  situated  on  property  belonging  to 
defendant,  in  the  square  bounded  by  De- 
lord,  Bampart,  Euphrosine,  and  franklin 
streets,  in  the  city  of  New  Orleans,  on  the 
12th  September,  1887.  This  suit  was 
brought  under  the  provisions  of  article 
2315,  Rev.  Civil  Code.  The  defense  is  a  gen- 
eral denial.  There  was  a  verdict  and  Judg- 
ment in  favor  of  plaintiff,  for  $7,600,  from 
which  the  defendant  appealed.  The  facts 
are  as  follows :  The  buildings  on  defend- 
ant's lots  were  a  series  of  sheds  adjoining 
each  other,  and  running  from  Delord  to 
Euphrosine  streets.  They  were  strong 
enough  and  suitable  for  the  purpose  for 
which  they  had  been  erected,— the  storing 
of  lumber.  A  shed  awning  extended  over 
Delord  street,  for  a  distance  of  100  feet. 
The  defendant's  agent,  O'Connor,  who  had 
control  of  the  property,  employeid  one  Pa- 
land  to  keep  trespassers  from  the  premises, 
who  had  been  engaged  dismantling  the 
sheds.    Their  depredations  had  been  going 
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on  loraometwo  weeks  priorto  the  falling  of 
the  staedB.  There  v>  as  no  organized  force  by 
large  bodies,  but  they  were  committed  at 
anch  times  as  salted  the  convenience  of  the 
individual  trespasser.  The  sheds  were 
weakened  by  the  contlnnons  displacing  of 
materials,  and  on  tne  afternoon  of  Sep- 
tember 12,  1887,  a  greater  portion  of  the 
sheds  suddenly  fell.  The  husband  of  the 
plaintiff,  J.  H,  Tucker,  was  found  dead 
under  the  dSbris  on  the  banquet  on  Delord 
street.  He  was  in  failing  health,  and  had 
left  his  house  bat  a  short  time  priorto  the 
accident  for  a  walk. 

The  defendant  concedes  that  if  the  build- 
ing had  fallen  from  a  failure  to  comply 
with  the  provision  of  article  2322,  Civil 
Code,  the  liability  of  the  company  would 
be  fixed  unless  there  was  some  contribu- 
tory negligence  on  the  part  of  Tucker. 
But  the  company  denies  that  the  acci- 
dent was  caused  by  failure  to  comply  with 
the  provision  of  said  article  of  the  Code ; 
affirms  that  It  was  caused  by  the  un- 
lawful act»  of  third  persons,  trespassers, 
who  Invaded  the  preuiises  in  swarms, 
and  literally  pulled  down  the  sheds,  on 
the  afternoon  of  the  12th  September,  1887. 
There  is  no  evidence  in  the  i-ecord  that 
trespassers  were  present  on  this  day 
In  greater  numbers  than  at  any  previ- 
ous time.  There  is  no  proof  that  there 
was  ever  any  overpowering  force.  On  the 
contrary,  It  was  established  thatthesedep- 
ledatlons  or  trespasses  were  the  effects  of 
Individual  trespassers,  for  the  purpose  of 
Indlvidnal  gain.  Portions  of  the  inclosnres 
of  the  premises  were  down,  and  passage- 
ways were  left  open,  and  thus  an  opportu- 
nity, 11  not  an  invitation,  was  given  by 
the  d^eudant  tor  trespassing.  There  is 
some  controversy  about  notice  having 
been  given  to  the  defendant  company 
througn  its  agent  O'Connor,  as  to  the 
weakened  condition  of  the  sheds  caused  by 
taking  away  materials.  But  it  was  not 
necessary  to  serve  any  notice  on  the  defend- 
ant company.  It  was  bound  to  know  the 
condition  of  its  property.  Ignorance  of  its 
condition,  resulting  from  complete  lack  of 
proper  and  prudent  attention,  can  be  no 
excuse  for  any  accident  caused  by  its  weak- 
ness. The  law  makes  it  the  duty  of  the 
owner  of  a  building  to  keep  it  in  proper  or- 
der, so  that  no  one  may  be  injured  by  it. 
An  inspection  of  the  building  would  have 
disclosed  the  acts  of  the  trespassers. 
Barnes  v.  Belme,  88  La.  Ann.  280.  In  this 
case  the  defendant's  standard  of  duty  was 
fixed,  and  its  measure  defined  by  law.  It 
is  the  same  under  all  circnmstances,  and 
Its  omission  is  negligence  per  ae.  There 
can  be  no  difference  In  principle  whether 
the  building  has  been  made  unsafe  by  the 
agencies  of  time,  or  the  acts  of  trespassers 
which  it  was  in  the  power  of  the  owner  to 
prevent.  In  any  event,  and  under  all  these 
drcamstances,  it  is  the  duty  of  the  owner 
to  keep  his  building  In  that  condition  of 
safety  so  that  no  one  will  be  injured  by  its 
fall.  The  defendant  company  in  its  brief 
says:  "The  man  in  charge, supposed  to  be 
Mr.  Paland,  was  among  the  killed,  and  of 
course  It  cannot,  therefore,  be  stated 
whether  be  took  part  in  the  demolition,  or 
invited  or  suffered  the  trespassers  to  do 
this  outrageous  act,  or  whether  he  tried  to 
prevent  it.    If  he  was  a  party  to  the  act. 


or  a  silent  by-stander,  suffering  It  to  be 
done  without  resistance,  and  if  the  plain- 
tiff was  not  an  actor  in  the  proceedings, 
and  washarmlessly  walking  by  at  thetime 
wlthoutknowle<lge  of  the  danger, then  de- 
fendant is  liable  under  the  law. "  The  de- 
fendant company  did  not  exhaust  its 
duties  In  the  appointment,  if  one  was 
made,  of  a  party  to  watch  the  sheds.  An 
efiBcient  protection  of  the  sheds  was  re- 
quired, such  asto  prevent  themfrom  being 
put  in  a  dangerous  condition.  The  sheds 
In  fact  were  practically  abandoned  to  their 
fate.  There  Is  no  evidence  to  connect  plain- 
tiff's husband  with  the  trespassers.  He 
was  harmlessly  walking  on  the  banquet, 
without  knowledge  of  the  danger.  The 
owner  must  know  the  condition  of  his 
property,  and  the  company  was  aware  of 
thest!  trespasses,  and  the  effect  they  had  to 
weaken  the  buildiug^s.  It  was  its  duty  to 
warn  the  public  of  danger.  There  is,  in 
our  opinion,  not  the  slightest  doubt  of  the 
reaponglblllty  of  the  defendant  company, 
but  we  think  the  amount  of  damages  al- 
lowed by  the  Jury  is  too  large.  The  husband 
of  the  plaintiff  was  in  bad  health.  He  was 
53  years  of  age.  He  had  been  out  of  em- 
ployment for  one  year.  His  occupation 
was  that  of  steward  on  a  steam-boat  dur- 
ing the  boating  season,  and  he  earned  from 
f  75  to  $80per  month  when  employed.  His 
death  was  instantaneous,  and  therefore 
only  actual  damages  are  claimed  for  the 
pecuniary  loss  sustained  by  plaintiff.  Un- 
der these  circumstances,  we  think  $2,500 
will  be  a  Just  and  proper  amount  to  allow 
for  the  pecuniary  loss  suffered  by  plaintiff 
inthedeath ofherhusband.  Thejudgment 
appealed  from  is  therefore  amended  so  as 
to  give  the  plaintiff  the  sum  of  (2.500  as 
damag:es,  and  In  all  other  respects  it  is 
afiSrmed,  plaintiff  to  pay  costs  of  at>pea1. 

Behearing  refused. 


(41  La.  Ann.  E98) 

State  t.  Watson. 

(Supreme  Court  of  Louisiana.    May,  1889.    41 
La.  Ann.) 

Woiwnnia — ^Tsdiotment — Aidbb  bt  Plbx  of 
Gdiltt. 

1.  In  pleading  Knilty  to  an  indictment,  tlie  de- 
fendant confesses  uimself  ^ilty  in  manner  and 
form  as  charged  in  the  indictment,  and,  if  the  in- 
dictment ohargres  no  offense  against  the  law,  none 
is  confessed. 

2.  When  the  indictment  charged  the  defendant 
with  "feloniously"  inflicting  a  wound  less  than 
mayhem,  and  omitted  the  statutory  definition  of  the 
offense,  Tield,  that  no  Judgment  could  be  entered 
upon  the  plea  of  guilty,  as  the  indictment  charged 
no  offense  against  the  law.  The  law,  to  make  the 
inflicting  of  the  wound  an  offense,  requires  that  it 
must  be  done  maliciously  and  wiUiully. 

8.  The  word  "feloniously"  is  not  equivalent  in 
meaning  to  "willfully  and  maliciously. "  It  has  no 
well'.defined  meaning  in  American  law,  but  is  used 
In  this  state  to  describe  more  particularly  offenses 
which  were  felonies  at  common  law,  or  of  offenses 
of  gravity  which  are  declared  felonies  by  statute 
law. 

4.  The  offense  charged  against  defendant  was 
not  felony  at  common  law,  nor  has  it  been  made 
one  by  statute. 

5.  Offenses  mnst  be  charged  in  the  words  of 
the  statute  which  describe  them,  or  in  words  which 
convey  the  clear  meaning  of  the  language  used  in 
the  statute. 

(Syllabtu  by  the  Court.) 
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Appeal  from  district  court,  parish  of  St. 
Landry;  Lewis,  Judge. 

Keneth  BaiUis,  for  appellant.  Walter 
H.  Rogers,  Atty.  Oen.,  tor  the  State. 

McEnert,  J.  The  defendant  was  indict' 
ed  for  feloniously  inflictlDg  a  wound  leas 
than  mayhem.  The  words  "  willfully  "  and 
"maliciously,"  in  Act  17  of  1888,  which  are 
used  to  describe  the  offense,  were  omitted 
from  the  indictment.  The  defendant  plead- 
ed guilty,  and  thereafter  filed  a  motion  in 
arrest  of  judgment,  the  first  ground  of 
which  is  that  no  judgment  could  be  entered 
on  the  plea,  as  the  indictment  charged  no 
offense  Icnown  to  the  laws  of  Louisiana. 
The  state  appealed  from  the  judgmentsus- 
taJning  the  motion,  and  alleges  that  the 
plea  of  guilty  cured  all  defects  in  the  indict- 
ment, and  that  the  word  "feloniously" 
was  equivalent  to  the  words  -'willfully 
and  maliciously,"  found  in  the  statute. 

By  a  plea  of  guilty  the  defendant  con- 
fesses himself  guilty  in  manner  and  form 
as  charged  in  the  Indictment,  and,  if  tlie 
indictment  charges  no  offense  against  the 
law,nonelBconfesBed.  1  Whart.Crim.  Law, 
S  532.  "  Feloniously  "  Is  a  technical  word, 
which  was  essential  iu  every  indictment  at 
common  law  which  charged  a  felony,  which 
occasioned,  on  conviction,  a  forfeiture  of 
lands  or  goods,  to  which  was  superadded 
other  punishment.  In  American  law  it  has 
no  well-defined  meaning,  but  it  is  used  in 
this  state  to  designate  offenses  which 
were  declared  a  felony  at  common  law,  or 
offenses  of  considerable  gravity,  which  are 
declared  felonies  by  statute. 

The  offense  with  which  the  accused  is 
charged  is  a  statutory  offense,  and  it  was 
not  a  felony  at  common  law,  and  has  not 
been  declared  one  in  the  statute.  The  use 
of  the  word  "feloniously"  in  the  Indict- 
ment was  meaningless  and  surplusage. 
The  offense  charged  should  have  been  de- 
scribed in  the  words  of  the  statute,  or  in 
words  which  convey  the  clear  meaning  of 
the  language  used  in  the  statute.  State  v. 
Williams,  37  La.  Ann.  776.  The  plea  of 
guilty, therefore,  entered  by  the  defendant, 
was  to  a  cliarge  of  inflicting  a  wound  less 
than  mayhem,  not  punishable  under  the' 
law,  unless  it  was  done  willfully  and  ma- 
liciously. 

In  Indictment^  where  It  is  necessary  to 
use  "feloniously"  to  designate  the  offense 
aa  a  felony,  the  omission  of  the  words 
"with  malice  aloretbought"  will  not  be 
supplied  by  the  employment  of  the  word 
"feloniously."  1  Whart. Crlm.  Law,  §399.  It 
has  been  bdd  in  anindictment  for  arson, in 
which  the  d^endants  were  charged  with 
feloniously  setting  fire  to  a  bam,  that  the 
word  "feloniously"  did  not  supply  the 
omission  of  the  word  "maliciously;"  and 
also,  when  a  statute  makes  criminal  the 
doing  of  an  act  "willfully  and  malicious- 
ly," it  is  not  sufficient  for  the  indictment 
to  charge  that  it  was  done  "feloniously." 
IdJ  401,  note. 

we  are  of  the  opinion  that  the  word  "fe- 
loniously," used  Intheindlctment.ls  not  an 
equivalent  to,  nor  is  it  synonymous  with, 
the  words  "willfully"  and  "maliciously," 
in  Act  1"  of  1888,  which  describes  the  of- 
fense of  inflicting  a  wound  less  than  may- 
hem, and  that  the  indictment  does  not 
charge  an   offense  punishable   under  the 


laws  of  the  state,  and  no  judgment  could 
be  entered  upon  the  plea  of  guilty. 
Judgment  affirmed. 

~"~~         m  La.  Ann.  UOJ) 
Succession  of  Mcbrat. 

(Supreme  Court  of  Louisiaiuu    Deo.  IS,  1889.) 

Descb:7t  Ajm  Distribution — Liasiuties  or  Hants 
—Etihenob — ^DooVHBNTS — Wills — ^Rbqcisitxs. 

1.  An  heir  haa  the  right  to  be  dischareed  from 
the  payment  of  his  ancestor's  debts,  out  of  his  own 
property,  by  abandoning  the  effects  of  his  ances- 
tor's succession  to  his  creditors;  the  right  of  pre- 
serving the  identity  of  his  own  property  from  that 
of  his  ancestor's  succession ;  and  the  right  of  claim- 
ing out  of  the  ancestor's  succession  the  debts  that 
are  due  to  him  therefrom ;  but  to  do  so  he  must  safe- 
guard his  acceptance  of  the  succession  by  a  clear 
and  distinct  reservation  of  the  benefit  of  inveo- 
toty. 

8.  A  party,  in  offering  written  documents  in  evl- 
denoe,  has  the  right  to  restrict  their  efleot  as  evi- 
dence to  a  definite  purpose,  and  is  not  oompelledto 
offer  them  tor  whatever  they  may  be  worth  as  evl- 
denoe. 

S.  Articles  1591  and  1S9S  of  the  Civil  Code  em- 
ploy the  word  "testaments"  In  its  generic  sense, 
and  the  law-maker  intended  it  should  convey  the 
idea  tliat  tlie  several  formalities  which  are  required 
in  the  confection  of  different  testaments  must  be  ol>- 
served  therein  "respectively, "  and  not  "collective- 
ly. "  The  law  does  not  make  it  the  duty  of  notaries  to 
state  the  Qualifications  of  witnesses,  in  the  sense  of 
Rev.  Civil  Code,  art  1601 ;  but  it  does  make  it  their 
duty  to  state  tlieir  qualifioationa,  in  the  sense  of 
Id.  arL  1578. 

4.  It  is  a  sacramental  requirement  of  a  notarr 
that  be  shall  make  express  mention  of  all  formali- 
ties having  been  fulfilled,  but  not  that  they  were 
done  at  one  time,  and  without  turning  aside  to  oth- 
er acts.  But  only  those  formalities  which  are  spec- 
ified in  article  1578  are  referred  to. 

{SvlUibtta  by  th«  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans ;  Ellis,  Judge. 

Atoiae  &  Cabn  and  Felix  J.  Dreyfona,  for 
appellant.    A.  J.  Lewis,  for  appellee. 

Watkins,  J.  Mrs.  Bridget  Murray,  wife 
of  George  Grover,  died  In  the  city  of  New 
Orleans  onthelOth  of  November,  1888,  leav- 
ing a  nuncupative  testament,  which  was 
received  by  public  act.  This  will  is  couched 
in  the  following  terms,  viz.:  "State  of 
Louisiana,  City  of  New  Orleans.  Be  it 
Icnown  that  on  this  ninth  day  of  December, 
eight.een  hundred  and  eighty  four,  I,  Al- 
phonse  Bamett,  a  notary  public,  in  and 
for  the  city  and  parish  of  New  Urleans,  duly 
commissioned  and  sworn,  did,  at  the  re- 
quest of  Bridget  Murray,  wife  of  George 
Grover,  proceed  to  her  residence,  at  the 
comer  of  Bienville  and  Burgundy  streets. 
In  the  second  district  of  this  city,  where  I 
found  the  said  Mrs.  Grover, sound  In  mind, 
memory,  and  understanding,  as  she  ap- 
peared to  me,  notary,  and  the  witnesses 
hereinafter  named  and  undersigned,  and 
she  requested  of  me,  notary,  to  receive  her 
last  will  and  testament,  as  follows,  to- wit: 
*  My  name  is  Mary  Bridget  Murray,  and  am 
a  resident  of  this  city.  I  have  no  father  or 
mother  living,  and  no  children.  Igiveand 
bequeath  to  my  husband,  George  Grover, 
the  whole  of  my  property,  movable  and 
Immovable,  I  may  die  possessed  of.  I  ap- 
point my  said  husband,  George  Grover,  my 
testamentary  executor,  with  seisin  of  my 
estate.  I  revoke  all  wills  and  testaments 
heretofore  made  byme.'  It  was  thus  that 
the  foregoing  will  was  dictated,  to  me,  uo< 
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taty,  by  the  testatrix,  to  the  nnderalgned 
notary,  In  presence  of  said  witnesses,  and 
the  nnderslgned  notary  did  write  it  down 
as  dictated  by  said  testatrix  in  presence  ol 
said  witnesses,  and  lectnre  of  said  will  as 
dictated  and  written  bavins  been  given  by 
the  undersigned  notary  in  a  loud  and  in- 
telligible voice,  to  the  said  testatrix,  in 
presence  of  said  witnesses,  as  she  declared 
to  me,  notary,  in  presence  of  said  witneeses, 
that  it  contained  her  last  will  and  testa- 
ment, in  which  she  persists.  The  whole 
was  doneatonetlme,  withontlnterrnption 
or  turning  aside  to  other  acts,  in  the  pres- 
ence of  said  witnesses,  who  have  signed 
their  names  with  said  testatrix  and  me, 
notary;  the  witnesses  hereto  being  Reuben 
T.  Wheeler,  Joseph  Paillet.and  William  S. 
Ifackay,  residing  in  this  city,  and  of  law- 
tal  age.  The  name  of  Robert  erased,  and 
that  of  Renben  interlined,  app'd  before 
signing;  the  name  of  Mary,  interlined  also, 
app'd    before    signing.      Mary    G  rover. 

RUBBBN    T    WhKELEK.     JoSRPH    PaII-LET. 

Wm.  S.  Mackay.  a.  Barnett,  Not.  Pub. " 
One  J.  Q.  Spor,  upon  allegation  and  proof 
oi  the  incapacity  of  the  universal  legatee 
appointed  in  said  will  to  accept  and  per* 
form  the  functions  of  executor,  applied  for 
and  obtained  the  probate  of  the  will,  and 
procnredanorderof  court  placing  said  uni- 
versal legatee  in  possession  of  the  proper- 
ty of  the  deceased.  Thereupon  Mrs.  Mar- 
garet Torregano,  alleging  herself  to  be 
the  snrvlviug  sister  of  the  deceased,  of  the 
full  blood,  and  her  sole  legal  heir,  in  the 
absence  of  both  descendants  and  ascend- 
ants, instituted  this  suit  tor  the  revocation 
of  the  will,  on  thu  ground  that  it  contains 
certain  radical  defects  of  form,  which  viti-' 
ate  it,  and  make  it  an  absolute  nullity,  and 
therefore  void. 

The  various  alleged  defects  in  the  will 
are  set  out  with  great  particularity  and  /a 
extenso  in  the  petition,  but,  as  they  are 
succinctly  summarised  in  plaintiff's  brief, 
we  quote  them,  viz.:  "(1)  It  was  not  re- 
ceiveid  by  said  notary  in  the  presence  of 
three  witnesses  of  lawful  age,  and  residing 
In  the  place,  and  otherwise  competent,  as 
required  by  law.  (2)  It  was  not  written 
by  said  notary  as  it  was  dictated,  and  in 
the  presence  of  the  same  three  witnesses. 
(8)  It  was  not  read  by  said  notary  to  said 
testatrix  in  the  presence  of  the  same  three 
witnesses.  (4)  It  was  not  signed  by  the 
testatrix  in  the  presence  of  the  same  three 
witnesses  and  the  said  notary.  (6)  It  was 
not  signed  by  the  same  three  witnesses. 
(6)  Theactstatesthetestatrixto  be 'Bridg- 
et Murray,  wife  of  George  Qrover,'  and 
further  states  that  she  dictated  to  the  no- 
tary her  namia  to  be  'Bridget  Murray,' 
whilst  the  act  is  not  signed  with  that 
name, but  is  signed  'Mary  Gkover,'  an  en- 
tirely different  name.  (7)  The  interlinea- 
tion of  the  word  'Mary'  before  the  word 
'Bridget,' on  the  first  page  of  said  act,  was 
made  after  the  signing  and  conclusion  of 
the  will,  as  is  shown  by  the  Interlineation 
running  irregularly  between  the  ruled  lines 
of  the  writing  paper  and  the  scrawled  sig- 
nature 'Mary  Grover,'  and  was  neither  dic- 
tated nor  approved  by  the  testatrix.  (8) 
The  erasure  of  the  word  'Robert,'  and  the 
idterllneation  of  the  word  'Reuben,'  were 
not  approved  by  the  testatrix,  and  show 
two  different  persons,  and   appearing  at 


different  times,  an'd  of  whom  only  one  has 
signed  his  nadie.  (9)  The  three  persons 
who  signed  their  names  are  not  the  three 
witnesses  referred  to  in  the  caption  or  at 
the  end  of  the  will,  and  were  not  all  present 
as  witnesses  when  the  will  was  received, 
dictated,  written,  and  signed,  continuous- 
ly; and  the  act  does  not  show  who  were 
the  three  witnesses.  (10)  The  act  does  not 
make  proof  by  itself  o(  a  strict  compliance 
with  all  the  legal  requisites,  but  does  show 
on  its  face  all  of  said  illegalities.  (11)  All 
the  legal  requisites  were  not  done  at  one 
time,  without  interruption  and  without 
turning  aside  to  other  acts,  and  such  for- 
malities as  were  observed  were  done  at 
different  times. " 

We  will  discuss  these  various  objections 
seriatim,  and  in  the  order  foregoing. 

1.  Preliminary  to  the  discuBsion  of  the 
merits  arethe  exceptions  of  George  Grover, 
beneficiary  under  the  mooted  will,  and  two 
bills  of  exceptions  retained  by  him  during 
the  trial: 

(a)  The  exceptions  are:  (Ij  That  the 
petition  contains  inconsistent  demands, 
and  fails  to  aver  any  injury  as  resulting 
from  the  alleg^ed  errors  in  the  copy  of  the 
will;  (2)  that  it  is  vague,  general,  and 
indefinite;  (3)  that  it  shows  no  cause  ot 
action;  (4)  that  the  plaintiff  must  either 
accept  or  reject  the  succession  of  the  de» 
ceased,  absolutely  and  unequivocally,  and. 
in  case  she  accepts,  such  acceptance  must 
be  with  or  without  the  benefit  of  an  in< 
v»itory,  and  she  cannot  assume  an  eqniv> 
ocal  position,  so  "  as  to  receive,  if  there  ta 
anything  to  receive,  and  yet  not  be  liable 
if  there  is  any  liability."  These  exceptions! 
were  overruled  by  the  Judge  a  quo,  and 
the  language  of  the  petition,  though  some- 
what guarded,  is  sufficient  for  his  so  doing. 
It  is  that  the  petitioner  "is  the  sole  legal 
heir  of  said  deceased,  [and]  that,  in  so  far 
as  she  may  have  a  right  to  do  so,  [she]  ac- 
cepts the  succession  of  said  deceased,  with 
the  benefit  of  inventory,"  etc.  This  is  fol- 
lowed by  a  prayer  to  the  effect  that  the 
will  and  the  probate  be  annulled  and  set 
aside,  and  "  that  petitioner  be  recognized 
as  the  sole  legal  heir  of  said  deceased,  un- 
der the  benefit  of  inventory,  and,  as  such, 
entitled  to  the  entire  estate  of  'said  de- 
ceased, after  the  payment  of  debts,  if  any 
there  be,"  etc.  The  object  had  In  view  by 
the  petitioner  was,  doubtless,  to  preserve 
the  beneQt  of  being  liable  for  the  charges 
and  debts  of  the  succession  only  to  the 
value  of  the  succession  effects.  Rev.  Civil 
Code,  arts.  1032,  1054.  The  Code  defines 
"succession "to  be  the  transmission  of  the 
rights  and  obligations  of  the  deceased  to 
the  heirs.  Id.  art.  871.  It  is  matter  of  no 
consequence  whether  the  property  exceed 
the  charges,  or thechargesexceed  the  prop- 
ertv,  or  whether  the  deceased  left  charges 
without  property.  Id.  art.  872.  The  right 
of  an  heir  to  be  discharged  from  the  pay- 
ment of  his  ancee1»r'8  debts  out  of  his  own 
property,  by  abandoning  the  effects  of  his 
ancestor  to  his  creditors,  the  right  of  pre- 
serving the  identity  ol  his  own  property, 
as  well  as  the  right  of  claiming  out  of  the 
ancestor's  succession  the  debts  that  are 
due  to  him  from  it,  are  all  valuable  rights, 
and  petitioner  had  the  clear  legal  option 
to  safeguard  them  as  she  did  in  accepting 
it. 
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{b)  Thedemandsof  her  petition  are  all  of 
like  tenor,  and  tend  to  the  same  conclusion, 
— the  nullity  ol  the  will.  They  do  not  a»- 
eail  the  will  for  any  inherent  defects,  bnt 
as  null  for  vices  of  form.  They  appear  to 
US  to  be  perfectly  consistent,  and  free  from 
ainblKiiity,  and  set  out  a  cause  of  action. 

(c)  The  defendant's  exceptions  are  taken 
to  the  rulings  of  the  judge  in  permitting 
tlie  plaintiff  to  restrict  tlie  effect  of  certain 
written  instruments  offered  in  evidence  to  a 
definite  purpose;  his  position  being  "that 
the  documents  must  go  in  for  all  they  are 
worth  as  evidence."  It  is  elementary  that 
a  written  instrument  is  onl.y  binding  upon 
parties  and  privies  to  it,  and  third  persons 
are  not  estopped  from  assailing  or  con- 
tradicting its  recitals.  In  this  instance 
plaintiff's  claim  is  that  Bridget  Murray's 
will  is  null,  and  she  is  her  sole  heir.  If  it 
were  true  that  the  plaintiff  was  boond  to 
offer  and  file  the  will "  for  all  it  is  worth  as 
evidence,"  and  could  not  be  permitted  to 
restrict  the  offer  to  a  certain  purpose,  that 
would  be  an  end  of  the  case;  because  it  is 
a  fundamental  rule  of  evidence  that  a  par- 
ty is  bound  by  the  testimony  he  places  on 
record  in  his  own  behalf.  Plaintiff  had  the 
undeniable  right  to  offer  the  will  for  the 
purposes  of  rem  ipsam,  as  the  commence- 
ment of  proof,  and  with  a  view  of  exhibit- 
ing to  the  coart  its  defects  and  Inform  all- 
tiee.  It^tbis  were  not  a  correct  rule  of  evi- 
dence, how  could  fraud,  or  simulation  in 
written  contracts  be  shown  by  parol  evi- 
dence? We  think  the  Judge  a  quo  ruled 
correctly. 

2.  The  Judge  of  the  lower  court  main- 
tained the  plaintiff's  first  ground  of  objec- 
tion to  the  will,  annulled  it,  and  beld  her 
to  be  Bridget  Murra.v's  sole  legal  heir, 
and,  as  such,  entitled  to  be  placed  in  pos- 
session of  the  property  left  at  her  demise. 
From  his  elaborate  and  carefully  consid- 
ered opinion,  it  appears  that  he  rested  his 
conclusions  upon  what  was  said  on  this 
subject  in  Succession  of  VoUmer,  40  La. 
Ann.  697,  4  South.  Rep.  264.  and  Weick  v. 
Heure,  41  La.  Ann.  — ,  6  South.  Bep.  528, 
and  the  various  authorities  therein  cited. 
The  gTHvamen  of  the  judge's  opinion  is  con- 
tained in  thetollowingparagraph, viz:  "In 
this  case  the  legal  capacity  of  the  three 
witnesses  named  appears  only  from  the 
declaration  of  the  notary,  'the  witnesses 
wcreto  ♦  •  •  residing  in  this  city,  and 
of  lawful  age.'  It  is  true  the  names  Reu- 
ben, Joseph,  and  William  indicate  males, 
but  there  is  nothing  to  indicate  their  age 
as  beingoversixteenyears,ortbat  they  are 
not  insaneor  deaf  urdumb  or  blind,  or  that 
they  are  capable  of  exercising  civil  functions, 
unless  we  accept,  as  such  indication,  the 
declaration  of  the  notary  that  they  reside 
in  this  city,  and  are  of  lawful  age.  Under 
the  decisions  above  quoted,  the  notary  is 
not  the  judge  as  to  these  requirements, 
and,  on  tlie  pain  of  nullity,  it  was  his  duty 
to  mention  explicitly  the  qualifications  of 
the  witnesses,  in  order  that  same  might  be 
determined  by  theeonrtin  the  probate  and 
execution  of  the  will.  Age  and  residence 
are  only  two  of  the  seven  qualifications  re- 
quired by  law  for  nuncupative  testaments, 
and  nothing  can  be  left  to  Inlerence  or 
proof  dehors  the  face  of  the  will  itself." 
As  a  foundation  on  which  to  reut  this 
proposition,    the    Judge    previously    an- 


nounced the  opinion  that  "  the  nuncupa- 
tive will,  by  public  act,  must  make,  of  itself 
and  on  its  face,  full  proof  that  every  re- 
quirement of  the  law  tor  the  execution  of 
testaments  in  this  form  has  been  complied 
with.  One  of  the  requirements  of  the  law 
Is  that  the  three  witnesses  in  whose  pres- 
ence the  will  must  be  received  and  executed, 
and  who  must  sign  the  act,  shall  have  the 
legal  capacity  defined  in  Kev.  Civil  Code, 
arts.  1591, 1592, 1594." 

We  are  of  the  opinion  that  onr  learned 
brother  of  the  lower  court  has  mistaken 
the  true  import  of  Rev.  Civil  Code,  art. 
1591  et  seq.  In  Succession  of  Vollmer,  su- 
pra, we  said  of  the  testament  under  consid- 
eration, which  was  in  the  nuncupative 
form,  by  public  act:  "The  charge  against 
it  is  that  it  does  not  set  forth  that  the 
three  witnesses  are  residents  of  the  parish 
of  Orleans,  bnt  that  they  are  competent 
witnesses.  The  omission  is  fatal.  The  no- 
tary is  required  by  law,  under  pain  of  nullity 
of  the  act,  to  express  specifically  every  mate- 
rial fact  constituting  the  competency  of 
himself,  and  of  the  officiating  witnesses, 
under  the  law,  in  that  respect,  and  also 
every  formality  observed  in  the  execution 
of  the  will.  The  act  must  make  full  proof 
on  its  face  of  every  element  necessary  to  its 
validity,  as  no  evidence  is  admissible  to 
supply  any  deficiency. "  The  language  in 
which  that  opinion  is  couched  is  cardnlly 
selected,  and  pertinent  to  the  question 
under  consideration,  and  it  was  whether 
the  will  was  valid  in  that  particqlartorm ; 
for,  though  it  might  have  been  invalid  as 
a  nuncupative  testament  recdved  by  public 
act,  it  might  have  been  valid  In  some 
other  form.  Id.  art.  1590.  As  it  was  a 
question  of  form  only,  we  must  look  to  the 
articles  of  the  Code  which  prescribe  the  es- 
sential formalities  for  this  particular  kind 
of  testament.  Now,  we  find  in  article  1578 
tills  declaration :  "The  nuncupativetesta- 
ments  by  public  act  must  be  received  by  a 
notary  public.  In  the  presence  of  three  wit- 
nesses residing  in  the  place  where  the  will 
is  executed,  or  of  five  witnesses  not  resid- 
ing In  the  place.  This  testament  must  be 
dictated  by  the  testator,  and  written  by 
the  notary  as  it  is  dictated.  It  must  then 
be  read  to  the  testator  In  presence  of  the 
witnesses.  Express  mention  is  made  of 
the  whole,  observing  that  all  those  formal 
ities  must  be  fulfilled  at  one  time,  without 
Interruption,  and  without  turning  aside  to 
other  acts. " 

The  guarded  language  of  onr  opinion  in 
Succession  of  Vollmer  was  aptly  chosen, 
and  properly  limited  to  the  question  of  the 
special  qualification  of  witnesses  to  a 
nuncupative  testament  by  public  act,  on 
the  score  of  their  residence  in  the  place 
where  same  was  executed,  that  being  the 
only  one  involved  in  that  case.  Hence  we 
said  that  the  notary  is  required  "to  ex- 
press specifically  every  material  fact  con- 
stituting the  competency  of  himself,  and  of 
the  ofiiciating  witnesses,  under  the  law,  fa 
that  respect,  and  also  every  formality 
observed  in  the  execution  of  the  will." 
Italics  are  ours.  There  is  no  other  formali- 
ty in  the  execution  of  a  nuncupative  will 
by  a  public  act  than  those  enumerated 
in  Id.  art.  1578.  In  Weick  v.  Heure  we 
merely  quoted  what  was  said  on  the  sub- 
ject in  Succession  of  Vollmer  with  approT- 
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al,  wlthoat  annoimclng  anytbinf;  new  or 
addltlona],  for  that  was  a  Blmtlar  case. 

It  win  be  observed  that  the  articles  of  the 
Code  succeeding  article  1580  trea  toftbenan- 
cnpatlve  testament  under  private  signa- 
ture, the  mystic  or  sealed  testament,  and 
the  olographic  testament,  and  designate 
the  requisites  of  each.  They  are  followed 
by  articles  containing  general  provisions 
which  are  applicable  alil^e  to  all.  Among 
this  number  Is  article  1591,  which  declares 
that  certain  designated  persons  "  are  ab- 
solutely Incapable  of  being  witnesses  to 
testaments," — not  to  the  nuncupative  tes- 
tament by  public  act  alone,  but  to  tes- 
tAmentsin  general.  In  this  and  subsequent 
articles  the  plural  noun  "testaments"  is 
employed  in  a  generic  sense,  to  Indicate 
the  applicability  of  the  principle  to  all; 
and  the  provisions  of  article  1595  must  be 
so  construed,  for  it  declares  that  the  "for- 
malities to  which  testaments  "  are  subject 
"by  tiie  provisions  of  the  present  section 
must  be  observed;  otherwise  tne  testa- 
ments are  null  and  void."  We  think  It 
erroneous  to  conclude  therefrom  that,  in 
order  to  be  valid,  a  nuncupative  testament 
received  by  public  act  should  circnmstan- 
tlally  recite  full  compliance  with  all  the 
foimaUties  that  are  prescribed  in  that  sec- 
tion ;  on  the  contrary,  we  think  such  ates- 
tament  would  be  utterly  null  and  void,  if  it 
did  recite  them  all.  For  Instance,  artlclel688 
pro  vldes  tha  t  the  olographic  testament, "  in 
orderto  be  valid,  must  be  entirely  written, 
dated,  and  signed  by  the  hand  of  the  testa- 
tor." That  is  one  of  the  formalities  to 
which  testaments  are  subject  bythepro.vls- 
lons  of  that  section, yet  It  is  completely  at 
variance  with  those  required  for  the  valid- 
ity of  nuncupative  testaments  received  by 
public  act,  which  are  likewise  provided  for 
by  that  section.  This  is  sufficient  to  show 
that  article  1595  employs  the  word  "testa- 
ments" in  its  generic  sense,  and  that  the 
law-trfver  intended  it  should  convey  the 
Idea  that  the  several  formalities  which  are 
required  in  the  confection  of  different  kinds 
of  testaments  must  be  observed  therein  re- 
spectively, and  not  collectively.  Article 
1591  is  in  the  same  category,  and  it  is  clear 
to  our  minds  that  it  does  not  specify  any 
formality  to  which  testaments  are  subject, 
but  simply  declares  what  persons  are  ab- 
solutely incapable  of  being  witnesses  to 
testaments  in  general.  If  this  article  has 
received  a  proper  interpretation  at  the 
hands  of  our  learned  brother  of  the  lower 
court,  the  law  has  entailed  upon  notaries 
a  greathardship — the  performance,  indeed, 
of  an  utter  imposBibility— in  requiring 
that,  on  pain  of  nullity,  they  shall  specific- 
ally state,  in  acts  executed  by  them,  all  the 
facts  which  tend  to  negative  the  disqualifi- 
cations of  witnesses  mentioned  in  that  arti- 
cle; for  how  could  a  notary  know  that  a 
witness  was  more  or  less  than  16  years  of 
age,  or  was  so  deaf,  dumb,  blind,  or  insane 
that  he  was  Incapable  of  being  a  witness  to 
a  testament?  By  what  means  could  he 
determine  what  persons  are  disqualified  by 
the  criminal  law  from  exercising  civil  func- 
tions? Such  an  interpretation  was  certain- 
ly not  intended  by  our  opinion  in  Succes- 
sion of  VoUmer.  When  it  was  said  that 
"the  notary  is  required  by  law,  under  pain 
of  nullity  of  the  act,  to  express  specifically 
every  material  fact  constituting  the  com- 
v.7so.no.4— 9 


petency  •  •  •  of  the  officiating  virlt- 
nesses,  under  the  law.  In  that  respect, "  It 
was  not  intended  to  convey  the  idea  that 
It  was  the  duty  of  the  notary  to  state 
"every  material  fact"  constituting  their 
competency  In  every  respect,  or  that  he 
should  state  "every  material  fact"  neces- 
sary to  negative  their  disqunliflcatlon  in 
every  respect.  Suffice  it  to  say,  broadly, 
that  the  law  does  not  make  It  the  duty  of  no- 
taries to  state  the  qualifications  of  witness- 
es In  the  sense  of  Kev.  CivU  Code,  art.  1591, 
but  it  does  make  it  their  duty  to  state 
their  qualifications  In  the  sense  of  Id.  art. 
1578. 

8.  The  recitals  of  the  will  are  as  follows, 
viz.:  "And  the  undersigned  notary  did 
write  It  "—the  will—"  d  o  wn ,  as  dictated  by 
said  testatrix,  in  presence  of  said  witness- 
es." This  statement  fully  answers  plain- 
tiff's second  charge,  and  satisfles  the  law 
In  this  regard. 

4.  The  recitals  of  the  will  are  further  to  the 
effect  that  "lecture  of  said  will,  as  dictat- 
ed" and  written,  having  been  given  by  the 
"undersigned  notary,  in  aloud  and  intelligi- 
ble voice,  to  the  said  testatrix,  in  the  pres- 
ence of  said  witnesses,"  etc.,  and  they  an- 
swer the  third  charge,  and  likewise  satisfy 
the  law.  The  word  "  lecture"  is  to  be  un- 
derstood in  the  sense  of  "reading."  Thatls 
the  English  of  it. 

5.  Thewllltartherreclte8that"thewhole 
was  done  in  the  presence  of  said  witnesses, 
who  have  signea  their  names,  with  said 
testatrix,  and  me,  said  notary."  This  re- 
cital sufficiently  answers  the  plaintiff's 
fourth  charge,  and  aJso  the  law. 

6.  The  plaintiff's  fifth  charge  against  ths 
will  is  that  it  Is  signed  by  Mary  G rover  as 
testatrix,  while  the  body  of  the  act  states 
the  testatrix  to  be  Bridget  Murray,  wife  of 
Geoive  Grover,  an  entirely  different  person 
to  all  appearances.  The  act  states  that 
"I,  Alphonse  Barnett,  a  notary  public,  did, 
at  the  request  of  Bridget  Murray,  wile  of 
George  Grover,  proceed  to  her  residence, 
where  I  found  the  said  Mrs.  Grover 
•  *  •  as  she  appeared  to  me,  notary, 
and  the  witnesses,  and  she  requested  me, 
notary,  to  receive  her  last  will  and  testa- 
ment, as  follows,  to-wit:  'My  name  1b 
Bridget  Murray.  •  •  •  i  give  and  be- 
queath to  my  husband,  George  Grover,  the 
whole  of  my  property.  •  •  •  I  appoint 
my  said  husband,  George  Grover,  my  tes- 
tamentary executor,'"  etc.  From  thefore- 
going  recitals  it  Isclearthat  "Bridget  Mur- 
ray, wife  of  George  Grover,"  and  "Mrs. 
Grover,"  are  one  and  the  same  person. 
Then  we  have  "Bridget  Murray"  lor  the 
maiden  name  of  the  testatrix,  and  Grover, 
the  name  of  her  husband.  But  the  orig- 
inal act  shows  the  interlineation  of  the 
name  "Mary"  before  "Bridget,"  and  the 
sentence  made  to  read  thus :  "  My  name  is 
Mary  Bridget  Mun-ay"  or  Mary  Bridget 
Grover,  she  being  the  wife  of  George  Gro- 
ver. Now.lt  may  be  perfectly  true  that  the 
testatrix  at  first  dictated  her  name  as 
"Bridget  Murray,  wile  of  George  Grover," 
yetwhen  itwas  read  to  her,  in  the  presence 
of  the  witnesses,  she  doubtless  Invited  the 
notary's  attention  tothe  fact  that  her  fuU 
maiden  name  was  Mary  Bridget  Murray; 
and,  in  affixing  her  signature  to  the  act, 
she  doubtless  appended  that  of  "Mary 
Orover,"  as  the  one  by  her  most  used  dui^ 
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Ing  her  married  life,  Instead  of  her  maiden 
name.  In  full  conflnnation  of  that  fact, 
v^e  And  It  stated  in  the  body  of  the  will 
and  immediately  over  the  signature  "Mary 
Grover, "  these  words,  viz. :  "The  name  0t 
Mary  Interlined,  also  app'd  before  sign- 
ing. We  do  not  think  there  Is  any  rea- 
sonable doubt  ot  the  fact  that  "Bridget 
Murray,  wife  of  George  Grover,"  "Mrs. 
Grover,"  "Mary  Bridget  Murray,"  and 
"  Mary  Grover,"  are  the  names  of  one  and 
the  same  peraon.  This  objectlun  of  plain- 
tiff is  not  good. 

7.  The  charge  that  the  interlineation  ot 
the  word  "Mary,  "before  theword  "Bridg- 
et," on  the  flrst  page  of  the  act,  was 
made  after  the  signing  and  concluRlon  of 
the  will,  Is  nut  borne  ont  by  a  close  in- 
spection of  the  will,  w  hlch  Is  before  us  In 
the  original.  Preceding  the  commence- 
ment of  the  clause  of  the  will,  vis. :  "  My 
name  is,"  etc.,  there  is  an  entire  line  left 
blanic,  and  in  this  space  the  name  "Mary" 
1b  clearly  and  distinctly  written,  and  it 
does  not  bear  the  appearance  suggested. 

8.  The  charge  that  the  erasure  of  the 
name  "Robert,"  and  the  interlineation  of 
the  name  "Reuben,"  were  not  approved 
by  the  testatrix  and  show  two  dlflerent 
persons,  who  appeared  at  different  times, 
and  of  whom  only  one  haa  signed  his  name, 
is  not  borne  out  by  the  record.    In  the  be- 

gnnlng  of  the  act  the  notary  states  that 
rs.  Grover  appeared  to  him,  "and  the 
witnesses  hereinafter  named  cmd  nnder- 
signed, "  and  at  the  conclusion  their  names 
appear  to  have  been  originally  stated  to 
be  "Robert  T.  Wheeler,  Joseph  Paillet,  and 
William  S.  Ma<-key ; "  bnt  the  name  "  Rob- 
ert, "  in  the  original  act,  appears  to  have 
been  subsequently  erased  and  that  of  "Reu- 
ben" interlined.  After  stating  the  names 
and  residence  of  the  witnesses,  but  before 
the  signatures  of  the  testatrix  and  wit- 
nesses, we  find  this  announcement,  viz. : 
"The  name  of  'Robert,'  erased,  and  that 
ot'Renben'  interlined,  app'd  before  sign- 
ing. The  name  of  'Mary,'  Interlined,  also 
app'd  before  signing."  This  affirmative 
declaration  that  this  erasure  and  interlin- 
eation occurred  before  the  signing  Isconclu- 
Blve  proof  that  the  subsequent  affixing  of 
the  testatrix's  signature  to  the  will  is  an 
approval  of  it.  Independent  of  the  written 
declaration  of  the  fact,  the  subsequent 
signing  is  a  conclusive  evidence  of  her  ap- 
provaE 

9, 10.  These  two  charges  aresuljstantlal- 
ly  embraced  in  and  discussed  under  dlfler- 
ent preceding  paragraphs.  The  signifi- 
cance of  these  objections  is  that,  in  plain- 
tlH's  view,  the  then  witnesses  who  signed 
the  act  are  not  the  same  three  witnesses 
who  are  mentioned  in  the  act.  This  is 
merely  averbal  criticism,  orplay  on  words, 
growing  out  of  the  erasure  of  the  name 
"Robert,"  and  the  substitution  and  inter- 
lineation of  "Reuben"  tlierefor.  They  are 
without  merit. 

11.  The  final  charge  is  that  all  the  legal 
requisites  were  not  done  at  one  time,  and 
without  turning  .aside  to  other  acts.  It 
is  asauramental  requirement  of  thenotary 
that  be  shall  make  "express  mention 
•  •  •  of  the  whole,"  but  not  that  he 
shall  declare  that  all  those  formalities  had 
been  "fulfilled  at  one  time,  «  •  •  and 
without  turning  aside  to  other  acts. "  Rev. 


Civil  Code,  art.  1578.  His  failure  to  make 
such  a  declaration  in  the  wUl  is  not  a 
gronnd  of  nullity.  Featherstone  ▼.  Rob- 
inson,? La. 599;  Kellerv. McCalop,  12 Rob. 
(La.)  639.  That  article  only  refers  to  the 
formalities  which  are  therein  mentioned. 
All  ot  those  toruialltles  seem  to  have  been- 
fulfilled  at  one  and  the  same  time,  and  the 
act  famishes  no  proof  that  he  turned  aside 
to  other  acts.  There  is  no  evidence  ot  his 
havingpreparedanyotheract.  Thischorge 
must  share  the  fate  of  its  predecessors. 

A  conscientious  and  painstaking  exam- 
ination ot  the  law  and  evidence  appertain- 
ing to  this  case  has  brought  ns  to  tbecon- 
daslon  that  the  Judgment  appealed  from 
is  erroneous,  and  should  be  reversed.  It  is 
therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  be  and  the  same 
Is  annulled  and  reversed,  and  it  Is  now  or- 
dered and  decreed  that  the  demands  ot 
plaintiff  and  appellee  be  rejected,  at  ber 
cost  In  both  courts. 

"~~~        m  L«.  Ann.  sm 
State  v.  Caia.eoabi. 

{Supreme  Court  of  Louiatana.    May,  1889.    41 
La.  Ann.] 

Crikikai.  Law— Tbiai^-Pbssbsot  or  Accu8KJ>— 

lUPEACHMKNT  0»  WITNESS— NbW  TrIAU 

1.  The  presence  of  an  accused  in  conrt  U  suf- 
ficiently shown  by  a  minute  entry  reading  as  fot 
lows:  "In  this  case  the  prisoner,  F.  A.  (X,  repre- 
sented by  his  counsel,  Messrs.  S.,  D.  and  W.,  and 
the  district  attorney,  being  ail  present  in  open 
court,  the  Jury  come, "  etc 

2.  An  attempt  to  impeach  the  veracity  ot  a  witp 
ness,  by  proving  that  he  bad  previously  made  state- 
ments different  from  the  testimony  wtiich  he  gave 
in  the  case  on  trial,  most  be  preceded  by  proper 
foundation  to  pat  the  witness  on  his  guard,  and, 
if  the  statements  ascribed  to  him  had  been  made 
in  or  reduced  to  writing,  the  proper  foundation  Is 
In  the  production  of  the  writing  itself;  otherwise, 
the  inquiry  must  be  suppressed. 

8.  There  is  no  warrant  In  law  or  jurisprudence 
to  justify  counsel  of  an  accused  to  take  testimony 
to  disprove  statements  of  facts  by  the  trial  judge 
in  a  bill  of  exception. 
{aylUibus  by  the  Court) 

Appeal  from  district  court,  parish  ot  Cal- 
casieu ;  Read,  Judge. 

George  H.  Wells,  L.  J.  Ducote,  and  W.  F. 
Sch  wing,  for  appellant.  Waiter  H.  SMg- 
ers,  Atty.  Gen.,  for  the  State. 

PocHE,  J.  Appealing  from  a  lite  sentence 
predicated  on  a  conviction  of  murder  with- 
out capital  punishment,  the  defendantuub- 
mlts  an  assignment  of  errors  and  three  bills 
of  exceptions.  In  the  assignment  of  errors 
he  avers  that  the  record  does  not  show 
that  he  was  present  in  court  when  the  jury 
rendered  their  verdict  in  bis  case.  On  that 
point  his  counsel  argue  as  follows:  "But 
it  will  perhaps  be  conten<led  that  the  lan- 
guage of  the  transcript,  on  page  37,  read- 
ing as  follows :  'In  this  case  the  prisoner, 
F.  A.  Callegarl,  represented  by  his  counsel. 
Messrs.  Bchwing,  Dncote,  and  Wells,  all 
present  In  open  court,  the  Jury,  etc.,* — im- 
plies  the  presence  of  the  prisoner  in  court. 
In  answer,  we  contend  that  the  adjective 
'air  Intlie  above  sentence  refers,  not  to  the 
prisoner,  bat  to  his  counsel,  Messrs. 
Schwlng,  Ducote,  and  Wells,  by  whom  he 
was  represented."  Butcounsel's  quotation 
from  the  record  is  materially  erroneous. 
The  entry  is  In  the  following  words:  "In 
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this  case  the  prlBoner,  T.  A.  Callegari,  rep- 
renented  by  his  coanBel,  Messrs.  Scbwlng, 
Dncote,  and  Wells,  and  the  district  attor- 
ney, all  being  present  in  open  court,  tbe 
Jaiy  dulyimpcmeled  for  tbe  trial  of  tbe  case, 
come  Into  court,  and  throngb  tbelr  fore- 
man render  the  following  verdict.  •  •  • 
Tbe  ]aryis  discharged,  and  tbe  prisoner  re- 
manded to  jail."  (Italics  are  ours,  show- 
ing the  words  omitted  in  counsel's  quotsr- 
tion  from  tbe  record. )  Comment  wonld  be 
superfluous,  under  such  a  showing.  The 
correct  entry  does  sl^owtbe  presence  of  tbe 
accused  at  that  stage  of  his  trial,  and  that 
he  was  remanded  to  ]ail. 

1.  The  first  biU  is  leveled  at  the  Judge's 
overrnling  the  following  question,  pro- 
pounded on  cross-examination  to  a  lead- 
ing state  witness,  who  bad  testified  that 
benad  seen  the  homicide:  "Did  you  not 
testify  on  the  preliminary  examination  of 
the  accosed  tor  the  murder  of  Neyland,  re- 
ferring to  a  conversation  between  yournelf 
fuid  George  Bucber  which  occurred  In  tbe 
room  where  tbe  -homicide  occurred,  that 
yon  were  expecting  a  fight  with  said  Bu- 
cber, from  the  way  said  Bncher  talked  at 
the  time?  "  The  testimony  which  the  wit- 
ness bad  given  at  tbe  preliminary  exami- 
nation had  been  reduced  to  writing,  and  is 
annexed  to  this  bill,  but  it  was  not  hand- 
ed or  read  to  tbe  witness  at  tbe  time  that 
tbe  question  was  put  to  him,  or  at  any 
time  during  his  examination  and  cross-ex- 
amination,  and    that    omission    is    the 

S-onnd  on  which  the  Judge  rested  this  ml- 
g.  We  cannot  say  that  his  conclusion 
was  erroneous.  Tbe  undouDted  purpose 
of  the  interrogatory  was  to  Impeach  tbe 
veracity  of  tbe  witness,  and  to  weaken  bis 
testimony.  Intbat  llueof  esaminatlonthe 
witness  is  entitled  to  be  put  on  bis  guard 
touching  the  previous  statement  which 
he'has  made;  and.  If  tbe  statement  is  con- 
tained In  writing,  the  production  thereof 
la  tbe  proper  foundation  for  tbe  proposed 
investigation.  Oreenleaf,  in  bis  work  09 
Evidence,  formulates  the  rule  as  follows: 
"If  he  [the  witness]  is  asked,  generally, 
whether  he  has  made  representations  of 
tbe  particular  nature  stated  to  him,  the 
counsel  will  be  required  to  specify  whether 
tbe  question  refers  to  representations  in 
writing,  or  in  words  alone:  and, if  the  for- 
mer is  meant,  tbe  inquiry,  for  the  reasons 
before  mentioned,  will  be  suppressed,  un- 
less tbe  writing  is  produced. "  1  Greenl.  Ev. 
§465.  See,  also.  Rose.  Crim.  Ev.  (8th  £0.) 
216.  It  appestrs  from  the  bill  that  while 
counsel  was  cross-examining  the  witness 
he  held  the  testimony  in  bla  band;  and 
he  has  failed  to  adduce  any  reasons,  satis- 
factory to  tbe  l^al  mind,  in  explanation 
of  his  omission  or  refusal  to  submit  it  to 
the  witness,  for  his  examination  of  tbe 
statement  ascribed  to  bim,  ascontained  In 
that  document. 

2.  The  second  bill  is  to  th«  refusal  of  a 
new  trial,  prayed  foron  the  ground  of  new- 
ly-discovered evidence,  which  consisted  of 
testimony  going  to  show  that  about  two 
hours  before  the  homicide,  during  a  quar- 
rel between  tbe  two,  the  deceased  had 
threatened  to  break  the  neck  of  the  ac- 
cosed. It  appears  from  the  bill  that  at 
the  moment  of,  or  Immediately  before,  the 
fatal  affray,  the  deceased  bad  madenodem- 
onstration  indicating  a  design  to  do  any 


bodily  harm  to  the  accused,  but  that  be 
was  about  to  begin  a  dance  when  be  was 
shot  down.  Dnder  well-settled  law,  such 
a  showing  could  not  admit  of  proof  of  pre- 
vious threats,  either  in  Justification  or  in 
mitigation  of  tbe  act.  And  it  also  ap- 
pears, from  the  judge's  statement  In  the 
bill,  that  tbe  newly-discovered  evidence 
would  at  most  have  amounted  to  cumula- 
tive testimony,  as  other  witnesses  bad  on 
the  trial  testified  as  to  hot  words  and 
quarrels  between  the  parties.  That  cir- 
cumstance, of  itself,  was  sufficient  to  Jus- 
tify the  ruling  of  tbe  trial  Judge  on  the 
point.  State  v.  Fahey,  86  La.  Ann.  12; 
State  V.  Hyland,  R6  La.  Ann.  709;  State  v. 
Hanks,  89  La.  Ann.  234, 1  South.  Rep.  468. 

8.  In  this  connection,  the  last  bill  dis- 
closes the  following  incident:  After  the 
refusal  of  a  new  trial,  counsel  for  the  ao> 
cused  proposed  to  show  by  testimony  that 
the  trial  Judge  was  in  error  in  the  state- 
ment implied  in  his  reasons  for  refusing  a 
new  trial,  to  the  effect  that  there  had  been 
testimony  at  the  trial  on  the  subject  of 
threats  made  Iiy  the  deceased  against  the 
life  of  the  accused.  Tbe  Judge  very  prop- 
erly suppressed  such  an  investigation, 
which  finds  no  warrant  either  in  law  or  in 
jurisprudence.  Until  otherwise  provided 
for  by  legislative  authority,  this  court 
must  be  guided  by  tbe  recitals  of  the  trial 
Judge  as  to  the  nature  and  scope  of  the  ev- 
idence submitted  to  the  jury  during  the 
trial,  as  beariqg  on  motions  for  new  trials 
predicated  on  evidence  alleged  to  be  newly 
discovered. 

Our  conclusion  Is  that  none  of  defend- 
ant's complaints  are  well  founded. 

Judgment  affirmed. 

(U  La.  Ann.  S96) 
Statb  v.  Fbank. 

{Supreme  Cmurt  of  Zotttefana.  May,  1889.  41  La. 
Aan.) 

BUROLAKT— IWDIOnrEHT. 

An  iDdictment  which  charges  an  offender 
with  breaking  and  entering  a  store-house,  used  as 
a  dweUlng-bouse,  In  which  a  person  was  at  the 
time  residing,  is  equivalent  to  charging  that  the 
offender  did  break  and  enter  a  dweUlDg-hou«e,  m 
person  being  lawfully  therein;  and  such  indict' 
ment  contains  the  essential  elements  of  the  crime 
of  burglary,  and  is  tberefore  valid  and  sufficient. 
{Sullabiu  by  the  Coii/rt.} 

Appeal  from  district  coart,  parish  of  St. 
Landry;  Lewis,  Judge. 

E.  P.  VcHtie,  for  appellant.  Walter  H. 
Rogers,  Ati^.  Gen.,  for  the  State. 

Watkins,  J.  The  soleqnestion  presented 
by  this  appeal  arises  on  a  motion  in  arrest 
of  Judgment  filed  in  tbe  court  below,  and 
an  assignment  of  error  filed  here.  They 
are  to  the  effect  that  the  indictment  does 
not  charge  the  accused  with  breaking  and 
entering  a  house  which  was  at  the  time 
lawfully  occupied,  and,  therefore,  no  Judg- 
ment and  sentence  could  be  pronounced 
thereon  for  "breaking  and  entering  a  dwell- 
Ing-house  in  tbe  night-time,  with  intent  to 
kill."       •  . 

The  indictment  charges  that  "on  or 
about  the  1st  of  January,  1889,  Eugene 
Frank  did  unlawfully,  feloniously,  willful- 
ly, and  burglariously,  and  with  malice 
aforethought, In  tbe  idght-time,  break  and 
enter  a  dwelllng-boase,  that  is  to  say,  a 
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■tore-honse  used  as  a  dwemns-bouse,  in 
which  AdolpheCheush^re  was  then  retsiding, 
with  Intent  to  kill,  being  at  the  time  armed 
with  a  dangerous  weapon,  and  •  •  • 
did  then  and  there  commit  an  assault  up- 
on the  said  Adolphe  Cbach^re, "  etc.  It 
was  evidently  the  Intention  of  the  grand 
Jury  to  Indict  the  accused  under  section  850 
of  the  Kevlsed  Statutes,  and  the  district 
attomeyso  framed  the  bill.  Itlsso  stated, 
in  terms.  In  the  judgment  of  the  court  be- 
low. It  provides  that "  whoever,  with  In- 
tent to  kUl,  •  •  ♦  shall  in  the  night- 
time break  and  enter  •  •  •  a  dwelling- 
house,  any  person  being  lawfully  therein 
•  •  •  at  the  time  of  such  breaking  or 
entering,  armed  with  a  dangerous  weap- 
on, •  •  •  or  committing  an  actual  as- 
sault upon  any  person  lawfully  being  In 
such  house, "  etc.  Rer.  St.  §  850.  Not  only 
does  the  indictment  respond,  in  substance, 
to  the  requirements  of  the  statute,  but  It 
does  not  appear  to  be  susceptible  of  any 
other  interpretation.  What  idea  does  the 
phrase,  "a  store-house  used  as  a  dwelllng- 
honse.ln  which  Adolphe  Chachfere  was  then 
residing, "  mean  ?  Certainly,  that  the  store- 
house was  at  the  time  lawfully  occupied 
by  Adolphe  Cbach&re  as  a  dwelling-house. 

The  indictment  further  charges  that  the 
accused  was  atthetlme  armed  with  a  dan- 
gerous weapon,  "and  then  and  there  com- 
mitted an  assault  upon  the  said  Adolphe 
Chachfire."  Then  the  Inference  is  irresist- 
ible that  Adolphe  Chach^rewas  at  the  time 
in  the  store-house  used  as  a  dwelling,  and 
In  which  he  "  was  then  residing. " 

"The  crime  of  burglary  kuown  to  our 
lawis  statutory, "  said  our  predecessors  in 
Newton's  Case,  80  La.  Ann.  1254.  "The 
Statute  defines  It,  and  we  must  therefore 
look  to  the  statute  to  ascertain  the  essen- 
tial averments  of  the  Indictment. "  To  this 
construction  we  hare  constantly  adhered. 
Vide  State  v.  Jordan,  39  La.  Ann.  340,  1 
South.  Eep.  655.  It  has  often  been  held 
that  a  statutory  offense  need  not  be  de- 
scribed in  the  language  of  the  statute,  but 
that  it  was  snf&cient  It  all  of  the  essential 
elements  of  the  offense  are  distinctly  and 
clearly  set  out  "in  words  of  similar  Import 
to  those  employed  in  the  statute;  that  Is, 
to  such  words  as  clearly  convey  the  real 
meaning  of  the  language  used  In  the  stat- 
nte. "  State  v.  Eames,  39  La.  Ann.  089,  3 
South.  Eep.  93;  State  v.  Williams,  37  La. 
Ann.  776;  State  V.Humphries,  35  La.  Ann. 
966;  State  v.  Hood,  6  La.  Ann.  179. 

In  the  instant  case  the  language  which 
Is  employed  in  the  indictment  is  of  similar 
Import  to  that  which  is  employed  in  the 
Statute,  and  we  think  It  Is  entirely  suffi- 
cient. 

Judgment  affirmed. 


«1  Lb.  Ann.  S81)  

State  v.  Reed. 

(Suipretne  Court  af  LoaUUvna.    Hay,  1889.     41 
La.  Ann.) 

OBnanAL  Liw— iKSAxrrr— EviDBiraa  cm  Ohab- 

ACTER. 

1.  A  person  indicted  for  crime  cannot,  validly, 

Slead,  or  be  tried  or  convicted  or  sentenced,  while 
1  a  state  of  insanity,  although  his  mental  derange- 
ment may  only  have  supervened  since  the  date  of 
fbe  crime  charged. 

a.  The  objection  of  present  Insanity  may  be 
made  at  any  stage  of  the  proceedings.  It  requires 
no  special  or  formal  plea,  bat  may  be  adequately 


presented  orally,  or  the  oonrt  may  ttaelt  suggest, 
and  act  upon  its  own  observaUon. 

8.  Whenever  and  however  presented,  evidence, 
If  offered,  must  be  received,  and  the  issue  must  in 
some  way  be  determined. 

4.  As  to  the  mode  of  determining  it,  some  dis- 
cretion is  left,  to  the  judge,  according  to  the  time 
and  circumstances  nnder  which  the  objection  is 
made. 

5.  When  raised  during  the  progress  of  the 
trial,  the  better  course  seems  to  be  to  submit  the 
special  Issue,  with  the  general  issue,  to  the  jury ; 
but,  whatever  be  the  judge's  discretion  on  this 
point,  it  is  error  to  refuse  to  entertain  the  objec- 
tion, or  to  receive  evidence,  or  to  determine  it  ia 
any  way. 

6.  When  a  witness,  properly  introduced  to  im- 
peach the  reputation  for  virtue  and  chastity  of  the 
prosecutrix  in  a  rape  case,  has  stated  positively 
that  he  knew  her  general  reputation,  his  compe- 
tency is  not  destroyed  because,  on  cross-examina- 
tion as  to  the  nature  of  his  knowledge,  he  states 
that  he  has  heard  10,  15,  or  80  persons  spealc 
of  her  character  in  that  respect,  and  say  that  it 
was  bad.  Knowledge  of  reputation  is  derived 
from  what  one  person  has  heard  from  others;  and 
its  generality  Is  sufficiently  sustained  when  the 
witness  has  heard  a  considerable  number  of  per- 
sons speak  of  it,  and  when  they  all  concur. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Bienville;  Boone,  .fudge. 

John  A.  Richardson  and  Young,  Drew 
&  Stewart,  for  appellant.  Walter  H.  Rog- 
ers, Atty.  Gen.,  lor  the  State. 

Fbnner,  J.  The  appeal  of  the  defendant 
rests  on  several  bills  of  exception,  and  on 
overruling  of  a  motion  for  a  new  trial. 

Bill  No.  1  was  taken  to  the  refusal  of  the 
judge  to  admit  testimony  offered  to  prove 
the  insanity  of  the  prisoner  at  the  time  of 
trial,  in  absence  of  any  plea.  There  is  no 
pretense  that  insanity  existed  at  the  time 
when,  the  offense  for  which  defendant  was 
prosecuted  wascommltted.  In  suchcase  it 
would  have  been  a  legal  defense,  and  nnder 
Rev.  St.  §  995,  evidence  thereof  would  have 
been  admissible  under  the  general  plea  of 
not  guilty.  But  the  precise  question  here 
presented  is  a  novel  one  in  this  state.  It 
is  elementary  that  a  man  cannot  plead,  or  . 
be  tried  or  convicted  or  sentenced,  while  in 
a  state  of  insanity.  1  Bish.  Grim.  Law, 
§  396;  1  Whart.  Crim.  Law.  §  33  et  seq. ;  2 
Bish.  Crim.  Proc.  §§  666-668.  If  insanity  ex- 
ist at  the  time  of  the  arraignment,  counsel 
should  then  make  the  objection,  and, if  sus- 
tained, the  prisoner  should  be  excused  from 
pleading,  and  the  proceeding  should  await 
his  recovery.  If  not  made  at  arraignment, 
the  objection  may  be  raised  at  any  time, 
before  commencement  of  trial,  and  If  sus- 
tained the  trial  cannot  proceed.  Even 
though  not  made  until  the  trial  has  be- 
gun, it  is  still  not  ton  late,  and  must  be  con- 
sidered and  determined  in  some  way.  In- 
deed, even  after  conviction  it  may  be  op- 
posed as  a  reason  why  sentence  should  not 
be  passed .  The  better  opinion  is  that  the  ob- 
jection requires  no  formed  plea, but  maybe 
adequately  presented  orally,  or  the  court 
may  raise  it  on  Its  own  observation.  Beg.  v. 
Southey,4  Fost.&  F.864;  Reg.  v.  Turton,  6 
Cox.  Crim.  Cas.  385;  Case  of  Frith,  22  How. 
State  Tr.  307 ;  Rex  v.  Dyson,  7  Car.  &  P.  305. 
Whenever  and  however  raised,  evidence 
must  be  received,  if  offered,  and  the  issue 
must  in  some  way  be  disposed  of.  As  to 
the  mode  of  disposition,  it  seems  that  much 
Is  left  to  the  discretion  of  the  Judge.    If 
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made  before  tiial,  or  after  conviction,  tbe 
general  practice  Is  to  submit  tbe  Issue  to  a 
Jury  Impaneled  for  the  purpose,  though 
perhaps  the  Judge  may.  In  his  discretion, 
adopt  some  other  suitable  method  of  ascer- 
taining the  fact.  If  made  during  the  prog- 
ress of  the  trial,  the  court  may  let  the 
trial  proceed,  and  submit  the  question  of 
present  insanity,  with  that  of  guilt  or  in- 
nocence, together  to  the  Jury.  Reg.  v. 
Southey,  4  Foat.  &  F.  864;  Reg.  v.  Berry, 

1  Q.  B.  DIv.  447. 
All  the  foregoing  propositions  are  sus- 
tained by  Mr.  Bishop  in  his  work  on  Crim- 
inal Procedure,  §§  666-668,  with  references 
to  numerous  authorities,  which  need  not 
be  here  quoted.  We  consider  it  very  clear 
that  the  counsel  for  defendant  had  the 
right  to  raise  the  question  of  their  client's 
present  sanity,  without  special  or  formal 
plea,  and  to  have  evidence  received  on  the 
point,  and  to  have  the  issue  determined  In 
some  proper  way.  The  Judge's  safest 
course  would  have  been  to  have  received 
the  evidence,  and  to  have  submitted  this 
special  issue  to  the  Jury  with  the  general 
issue;  in  which  case,  if  the  Jury  found  the 
defendant  to  be  insane,  it  would  have  re- 
turned such  verdict  byitself,  without  pass- 
ing on  the  general  issue;  or,  if  it  found 
him  sane,  it  would  proceed  to  pass  on  the 
general  issue,  and  return  both  verdicts 
together.  But,  whatever  be  his  discretion 
as  to  the  mode  of  determination,  he  un- 
doubtedly committed  error  in  refusing  to 
entertain  the  objection,  orto  hear  evidence 
thereon,  or  to  determine  it  in  any  way. 

This  Is  sufficient  to  sustain  a  reversal 
and  remanding;  bnt bills  of  exceptionNos. 

2  and  8  involve  questions  likely  to  arise  on 
a  new  trial,  and  therefore  are  proper  to  be 
determined.  The  trial  was  for  rape.  Two 
witnesses  were  Introduced  to  prore  the 
general  reputation  for  virtue  and  chastity 
of  tbe  prosecuting  witness  charged  to 
hare  been  raped.  They  stated  that  "  they 
knew  her  general  reputation  for  virtue  and 
chastity ;  '*  when,  before  proceeding  further, 
the  state  was  allowed  to  Intervene  to  test, 
by  cross-examination,  the  nature  of  their 
knowledge.  One  stated  that  he  had  heard 
at  least  10  young  men  and  boys  speak  of 
her  reputation  for  chastity :  and  the  other 
stated  that  he  had  heard  at  least  15  or  20 
yonng  men  and  boys  say  her  reputation 
for  virtue  and  chastity  was  bad.  On  this 
the  judge  ruled  out  the  testimony,  holding 
that  the  knowledge  of  the  witnesses  was 
special,  and  not  general.  In  this  we  think 
the  Judge  erred.  Reputation  is  the  general 
opinion  of  a  person  held  by  the  commu- 
nity. A  witness'  knowledge  of  another's 
reputation  must  be  derived  from  what  he 
has  beard  others  say  on  tbe  subject.  He  is 
not  required  to  have  heard  every  member 
of  tbe  community  express  himself  on  the 
subject.  If  he  has  heard  tbe  opinion  of  a 
considerable  number,  and  if  such  opinion 
l8concurrent,tbat  suffices.  Certainly  noth- 
ing ^icited  from  the  witnesses  contradict- 
ed or  overthrew  their  first  positive  state- 
ment that  they  knew  the  general  reputa^- 
tion  of  tbe  prosecutrix.  It  is  therefore  or- 
dered and  decreed  that  the  verdict  and  sen- 
tence appealed  from  be  annulled  and  set 
aside,  and  that  the  case  be  remanded  to 
the  lower  court,  to  be  there  proceeded  with 
according  to  law. 


STATE  V.  DESCHAMPS.  183 

(41  La.  Ann.  UvU 
Statk  ▼  Debchampb. 
(Supreme  Court  of  Xouteiana.     Deo.  3, 1889.) 
Criminal  Law— Continuanob— Tiub  to  Pkbpabb 

DltrEMBE. 

A  motion  for  a  continuance,  made  for  the 
first  time  by  an  attorney  assigned  to  defend  an  ac- 
cused in  a  capital  case,  ought  to  be  allowed,  when 
supported  by  his  afBdavit  that  he  has  not  had  suf- 
ficient time  to  prepare  a  suitable  and  valid  defense, 
which  he  believes  there  is  in  the  case;  leas  than  48 
hours  having  intervened  between  his  appointment 
and  tbe  calling  of  the  case,  which  involves  ques- 
tions of  fact  and  law  which  require  much  study 
and  research.  MoEnebt  and  Fensgb,  JJ.,  dis- 
senting. 
(SyUdbru  bu  the  Court.) 


Appeal  from  criminal  district  court,  par- 
ish of  Orleans ;  Mars,  Judge. 

James  H.  Dowling,loT  appellant.  W,  H. 
Rogers,  Atty.  Oen.,  for  the  State. 

Bermudez,  J.  The  defendant  was  pros- 
ecuted for  murder,  tried,  convicted,  and 
sentenced  to  death.  On  appeal,  he  com- 
plains that  the  dlstict  judge  erred  (1)  in  re- 
fusing a  continuance;  (2)  in  hearing  an  in- 
competent witness;  (3)  in  admitting  cer- 
tain testimony;  (4)  in  giving  an  improper 
charge.  The  record  contains  three  bills, 
and  a  motion  for  a  new  trial  to  the  refusal 
of  which  a  bill  was  taken. 

The  following  is  an  extract  from  the 
statement  of  the  trial  Judge,  contained  in 
the  bill  taken  to  his  refusal  to  grant  a  con- 
tinuance :  "  On  tbe  29th  of  April,  when  the 
accused  was  brought  to  the  bar  for  trial, 
he  informed  the  court  that  he  had  no  coun- 
sel, and  asked  thecourt  to  appoint  counsel 
tor  him,  such  as  the  court  might  select. 
After  positive  refusal  by  some  half  a  dozen 
members  of  the  bar,  the  appointment  was 
made,  and  the  case  was  continued  to  1st 
May."  On  that  day  the  counsel  thus  ap- 
pointed made  affidavit,  stating  "that  he 
is  entitled  to  an  indulgence  from  the  hon- 
orable court  of  a  reasonable  time  in  which 
to  prepare  a  suitable  and  valid  defense, 
which  counsel  believes  there  is  in  this  case; 
that  he  has  not  had  sufficient  time  to  do 
so,  as  less  than  forty-eight  hours  have  in- 
tervened since  his  assignment  as  counsel 
and  the  calling  of  the  accused  to  the  bar  of  ' 
the  court  for  trial ;  that  he  has  been  alto- 
gether unable  to  prepare  tbe  case  involv- 
ing, as  it  does,  the  life  of  a  human  being, 
embracing  points  of  law  and  fact  requir- 
ing much  study  and  research,  which  he  has 
been  unable  to  devote  to  It."  When  the 
case  was  called,  counsel  moved  for  a  con- 
tinuance, based  on  the  affidavit  made  by 
him,  which  was  refused  by  the  court.  For 
so  doing  the  trial  Judge  states  in  the  bill 
taken  to  his  ruling:  "The  time  allowed  I 
considered  sufficient  to  enable  counsel  to 
ascertain  what  defense,  if  any,  there  was, 
and  to  obtain  from  the  accused  the  names 
of  witnesses  by  whom  any  exculpatory 
facts  ormatters  of  defensecould  be  proved; 
and  such  information  might  have  been 
ground  for  affidavit  and  motion  for  con- 
tinuance. The  counsel  for  accused,  in  an- 
swer to  inquiry  by  the  court,  said  he  would 
require  about  a  month  to  prepare  suitable 
defense.  As  the  court  will  be  in  vacation 
from  Ist  June  to  1st  September,  this  sim- 
ply meant  a  continuance  for  four  months. 
The  accused  never  in  any  way  intimated  to 
the  court  that  he  had  any  defense.     He 
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never  mentioned  any  fact  which  beexpected 
ordeslred  to  prove;  nor  did  he  ever  ask  lor 
delay  to  procure  testimony,  or  to  have 
witnesses  In  his  behalf  summoned.  I  con- 
sidered the  affidavit  insufficient,  In  that  It 
does  not  indicate  any  line  ol  defense.  It 
doses  not  mention  any  fact  to  be  proven, 
nor  does  it  ask  for  delay  to  have  witnesses 
summoned  on  behalf  of  the  accused.  On 
such  shoeing,  I  did  not  consider  that  I 
would  be  justified  in  granting  a  continu- 
ance." 

The  qnestion  here  presented  is  whether, 
under  the  showing  made  by  the  counsel  ap- 
pointed to  the  accused  by  the  court,  a  con- 
tinuance ought  or  not  to  have  been  grant- 
ed. When  arraigned,  the  accused  pleaded 
not  guilty,  and  when  called  upon  to  stand 
his  trial,  on  the  29th  of  April,  he  announced 
that  he  bad  no  counsel,  and  asked  that 
one  be  appointed  for  him.  The  court  at 
once  asslgrned  counsel,  and  continued  the 
case  to  the  day  after  the  next.  May  1st. 
There  is  nothing  to  show  when  thecounsel 
appointed  was  informed  or  notified  of  his 
assignment,  and  when  he  accepted  the 
same,  except  his  appearance  on  the  day 
fixed  for  trial,  when  he  made  the  affidavit 
and  motion  foracontinuance.  Supposing, 
however,  that  he  knew  of  theappointnient, 
and  accepted  It,  at  the  very  moment  that 
it  was  made,  it  is  evident  that  a  very 
short  time  intervened  between  that  of  the 
appointment  and  that  when  the  case  was 
called  for  trial;  surely,  less  than  48  hours. 
Now,  on  that  day,  Ist  May,  the  counsel,  a 
sworn  officer  of  the  court,  in  whom  the 
Judge  placed  reliance,  to  whom  the  life  of 
the  accused  had  been  intrusted,  who  had 
no  personal  interest  to  serve,  nothing  to 

f:ain  by  delaying  trial,  makes  affidavit 
hat  he  is  entitled  to  the  indulgence  of  the 
court  for  a  reetsonable  time  in  which  to 

grepare  a  suitable  and  valid  defense,  which 
e  believes  there  is  In  the  case;  that  he  has 
not  had  sufficient  time  to  do  so,  as  less  than 
48  hours  have  intervened;  that  he  has 
been  altogether  unable  to  prepare  thccase, 
which  involves  questions  of  fact  and  law 
which  require  much  study  and  research, 
which  he  has  been  unable  to  devote  .to  it. 
The  affidavit  should  have  been  taken  for 
true,  and,  if  true,  surely  was  sufficient  au- 
thority, under  the  circumstances,  to  grant 
a  continuance  for  a  reasonable  time.  No 
court  can  expect  from  counsel  appointed 
by  it  to  defend  an  accused  in  a  capital  case 
that  they  shall  assume  the  great  responsi- 
bility imposed  upon  them  without  being 
allowed  a  reasonable  time  to  inquire  into 
the  facts  and  the  law  should  they  require 
it;  and  no  court  should  compel  such  coun- 
sel to  proceed  with  the  defense  of  such  a 
case,  under  such  circumstances,  when  the 
counsel,  under  his  solemn  oath,  declares 
that  he  believes  there  is  a  defense  to  be 
made,  but  thai  he  has  not  had  sufficient 
time  to  prepare  it,  when  the  time  interven- 
ing between  the  time  of  appointment  and 
that  of  the  trial  is  less  than  4S  hours.  We 
have  been  shown  no  precedent,  and  we 
know  of  none.  In  which  a  continuance  for 
a  reasonable  time  made  for  the  first  time 
in  a  capital  case,  under  such  circumstances, 
has  not  been  granted. 

In  State  v.  Ferris,  16  La.  Ann.  425,  which 
was  a  murder  case,  the  then  court  said,  in 
reference  to  accused  in  criminal  cases :  "The 


law,  in  securing  to  them  the  assistance  of 
counsel,  did  not  intend  to  extend  a  barren 
right;  for  of  what  avail  would  be  the  privi- 
lege of  counsel  •  »  •  if,  on  the  spur  of  the 
moment,  without  an  opportunity  of  study- 
ing the  case,  the  former  should  be  compelled 
to  enter  into  the  investigation  of  the 
cause?"  Inthecaseof  State  V.  Horn, 34La. 
Ann.  100,  which  was  a  penitentiary  case 
only,  counsel  appointed  to  the  accused  hav- 
ing made  affidavits  that  he  had  not  time  to 
prepare  a  defense,  and  having  retii-ed  on 
the  overruling  of  his  motion,  and  the  ac- 
cused having  made  affidavit  for  the  allow- 
ance of  time  to  prepare,  and  the  court  hav- 
ing refused  acontinuance,  tbiscourtconsid- 
ered  thesbo  wing  sufficient,  quashed  the  ver- 
dict, and  remanded  the  case.  In  State  ▼. 
Boyd,S7  La.  Ann.  781,  which  was  a  capital 
case,  tbecourt  had  appointed  twomembera 
of  the  bar  to  defend  the  accused,  allowing 
them  three  hours  for  preparation.  At  the 
expiration  of  that  time  they  made  affidavit 
and  a  motion  for  further  delay,  as  they  had 
not  had  sufficient  time  to  prepare  a  defense. 
This  court  there  held  that  in  a  capital  case, 
ander8uchashowlng,the  trial  Judge  ought 
to  have  allowed  time,  and  that  the  ruling 
was  erroneous.  In  State  v.  Simpson,  38 
La.  Ann.  24,  which  involved  a  penitentiary 
offense  only,  the  court  said  that  the  right 
to  be  heard  by  counsel,  guarantied  by  the 
constitution,  to  the  accused,  was  not  an 
empty  formality,  but  an  inestimable  privi- 
lege, and  that  counsel  should  be  allowed 
reasonable  time  to  prepare  tbeidefense.  It 
ruled  accordingly.  In  State  v.  Brooks,  SB 
La.  Ann.  242,1  South.  Kep.421,ln  which  the 
penalty  was  no  more  than  hard  labor,  this 
court,  on  affidavit  of  the  accused,  fortified 
by  that  of  his  counsel,  asking  time  for  him  to 
prepare,  reiterated  the  language,  with 
approbation,  found  in  10  La.  Ana.  424.  In 
all  those  presentations  the  verdicts  were 
quashed,  and  the  cases  remanded. 

Therullngs  in  State  v.  Wilson,  33  La.  Ann. 
261;  State  v.  Doyle,  36  La.  Ann.  91;  and 
State  V.  Johnson,  Id.  852,— have  no  real 
bearing  upon  the  question  under  considera- 
tion, as  the  facts  are  materially  dissimilar. 
In  the  Wilson  Case  the  affidavit  was  not 
made  by  the  appointed  attorney.  He  did 
not  state  that  there  was  a  valid  defense; 
thattbe  case  involved  questions  of  fact  and 
law  which  required  much  study  and  re- 
search ;  and  that  counsel  needed  a  reason- 
abletime  to  prepare  such  defense.  Inthein- 
Btant  case  the  affidavit  is  made  by  the  as- 
signed counsel,  who  distinctly  states  those 
special  causes  for  a  continuance.  The. 
oath  of  the  attorney  was  entitled  to  much 
weight,  as  he  was  the  best  Judge  of  the  con- 
dition of  thecase  he  was  called  on  to  defend ; 
of  bis  readiness  to  do  so,  as  the  prosecution 
was  for  a  capital  offense,  and  the  applica- 
tion was  made  for  the  first  time,  and  had 
not  unnecessary  delay  for  its  purpose.  In 
the  Doyle  Case  there  wasnocomplaint.  The 
accused  had  not  asked  for  the  appointment 
of  counsel,  had  not  prayed  for  a  continuance 
owing  to  the  absence  of  his  counsel,  and 
the  case  had  proceeded  regularly,  without 
the  aid  of  counsel.  In  theCase  of  Johnson 
theaccused  had  asked  a  continuance  on  ac- 
count of  the  absence  of  his  counsel,  which 
the  court  declined,  assigning  counsel  to 
him,  who  did  not  make  affidavit  that  he 
hud  not  had  and  required  time  to  prepare* 
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and  who  Invoked  eveiy  technical  defense 
which  legal  inf^enulty  could  Baggest.  In 
the  Instant  case,  the  counsel  appointed  to 
defend  the  accused  made  affidavit,  and 
asked  time  to  prepare,  underclrcumstancee 
and  in  a  form  which  entitled  him  and  the  ac- 
cused to  a  reasonable  delay,  and  charged 
injury  to  the  accused  in  the  motion  for  a 
mistrial. 

The  reasons  assigned  by  the  district  Judge 
In  justiflcation  of  his  refusal  are  lengthy. 
In  a  portion  of  his  statement  founded  m 
the  bill  of  exceptions,  and  which  we  have 
not  deemed  necessary  to  transcribe,  he  says, 
substantially,  that  several  counsel  ap- 
pointed by  him  had  either  declined  to  act, 
or  had  not  been  accepted;  that  otherti, 
chosen  by  the  accused,  had  refused  to  rep- 
resent him.  All  this  maybe  true ;  but  bow 
does  it  militate  against  the  motion  for  a 
continuance  made  by  the  attorney  appoint- 
ed by  the  court,  and  accepted  by  the  ac- 
cused? The  reasons  given  by  the  trial 
Judge  declining  the  continuance  m  ay  be  con- 
densed as  l>eing:  (1)  The  accused  refused 
to  accept  counsel  appointed  to  him  by  the 
court.  (2)  The  time  which  bad  intervened 
between  the  last  appointment  of  counsel 
and  that  of  the  motion  for  a  continuance 
was  sufficient  to  ascertain  the  drfense,  if 
any,  and  to  summon  witnesses.  (3)  The 
accused  never  intimated  that  he  had  any 
defense;  never  mentioned  any  fact  which 
he  expected  or  desired  to  prove;  never 
asked  delay  to  procure  testimony,  or  to 
summon  witnesses.  (4)  The  affidavit  does 
not  indicate  any  line  of  defense ;  mentions 
no  fact  to  be  proved ;  asks  no  time  to  have 
witnesses  summoned.  (6)  The  time  asked 
wasone  month.  Allowingthat  time  would 
have  been  allowing  four  months. 

1.  The  law  provides  (Rev.  St.  §  992)  that 
"every  person  shall  be  allowed  to  make 
his  full  defense  by  counsel  learned  in  the 
law,  and  theconrt  before  whom  he  shall  be 
tried  •  •  •  shall  immediately,  upon 
bis  request,  assign  to  him  such  counsel  as 
he  shall  desire. "  Under  this  provision  the 
accused  was  not  bound  to  accept  any  coun- 
sel appointed  to  him.  fie  bad  a  right  to 
refuse  counsel  assigned  whom  he  thought 
be  should  not  accept,  and  he  was  under  no 
obligations  to  a-dduce  reasons  to  Justify 
bis  conduct.  The  law  makes  it  the  duty 
of  the  court  "to  assign  him  such  counsel 
as  he  may  request. " 

2.  How  could  the  trial  Judge  know  that 
4S  hours  or  less  were  sufficient?  How 
could  he  know  that  more  than  48  hours 
was  not  necessary  to  enable  counsel  to 
prepare  a  defense  in  a  case,  of  the  nature  of 
which  he  could  officially  then  have  had 
no  knowledge?  He  is  not  presumed  to 
know  before  trial  the  facts  upon  which  the 
prosecution  rests,  or  a  defense  Is  based. 
Whatever  knowledge  or  information  he 
may  have  acquired  on  the  subject  it  is  his 
duty  officially  to  ignore ;  and  such  knowl- 
edge must  necessarily,  before  the  trial,  be 
imperfect,  as  it  is  only  after  that  that  the 
facts  may  be  considered  as  de'veloped. 
How  could  he  know  what  points  of  law 
could  be  raised,  either  by  the  prosecution, 
or  fjy  the  accused,  and  what  degree  or  ex- 
tent of  research  or  study  was  necessary 
for  a  proper  vindication  of  the  constitu- 
tional rights  of  the  accused? 

From  an  expression  which  has  escaped 


the  trial  Judge,  it  would  seem  that  he  mo- 
mentarily lost  sight  of  the  presumption  of 
innocence  in  favor  of  the  accused  before  tri- 
al ;  for  he  says  that  the  time  allowed  was 
sufficient  to  enable  the  counsel  to  ascertain 
what  the  defense,  if  any,  there  was.    An  ac- 
cused who  has  pleaded  not  guilty  has  al- 
ways a  defense  to  make,  and  rights  to  vin- 
dicate, not  only  to  repel  the  charges  a:;ainst 
him,  but  also,  nowever  guilty  he  maybe  in 
fact,  to  have  himself  tried  in  the  manner 
and  form  prescribed  and  required  by  law, 
particularly  in  capital  cases.    Of  course,  if 
the  €tccused  could  be  presumed  conclusively 
to  be  guilty,  and  was  so,  he  could  not 
have  established  his  Innocence,  and  the  as- 
signed attorney  would  not  have  needed, 
and  could  not  have  required,  any  time  to 
prepare  the  defense;  but,  on  the  contrary, 
if  the  accused  was  to  be  presumed  inno> 
cent,  he  could  have  urged  a  defense,  and 
surely,  in  a  prosecution  of  such  gravity, 
less  than  48  hours  would  have  been  too 
short   a  delay  for   the   newly-appointed 
counsel  to  ascertain  the  facts  and  prepare 
the  law,  the  more  so  if  such  counsel  be  aa 
utter  stranger  to  the  accused,  whose  lan- 
guage he  did  not  speak,  and  had  been  r^ 
cently  admitted  to  the  bar,  and  therefore 
was  not  experienced  in  the  defense  of  capi- 
tal cases.    It  is  worthy  of  notice  that  in 
the  motion  for  a  new  trial  the  appointed 
attorney  reiterated  that  he  had  not  had 
timeto prepare;  that  hehadnoopportuni> 
ty  of  properlyconferring  with  the  accused, 
not  even  undersanding  his  language;  that 
improper  evidence   had   been   admitted; 
that  an  important,  erroneous  charge  had 
been  given  oy  the  court,  operating  to  the 
prejudice  and  injury  of  the  accused,    it  is 
palpable,  from  all  the  circumstances  of  the 
case,  that  the  complaint  of  the  assigned 
counsel  that  he  has  not  had,  and  heeded 
further,  time  to  prepare,  is  well  founded, 
and  that  his  motion  for  delay,  made  fur  the 
first  time,  ought  to  have  been  favorably 
considered. 

8.  It  was  not  necessary  that  the  accused 
Bbonld  intimate  his  defense,  or  mention 
his  witnesses,  to  the  Judge,  or  to  any  one 
else.  It  is  a  possibility  that  he  may  have 
had  a  defense  which  he  intended  to  set  up 
suddenly,  to  the  surprise  and  defeat  of  the 
prosecution,  or  that  his  witnesses,  If  any 
he  had,  would  be  present  in  court  without 
being  summoned,  and  that  he  would  have 
bad  something  to  make  by  such  a  course. 
He  is  entitled  for  his  defense  to  all  the 
means  which  the  law  does  not  forbid,  or 
which  it  allows  him;  and  no  one  has  a 
right  to  inquire  into  them,  unless  when  he 
intends  to  procure  wanting  evidence  or 
testimony  which  he  had  secured,  and  of 
which  circumstances  would  deprive  him, 
otherwise. 

4.  Neithertheconnselnortheaccused  was 
bound  to  divulge  a  line  of  defense.  Surely, 
the  counsel,  if  so  bound,  could  not  have 
done  so,  without  having  had  sufficient 
time  to  inquire,  and  without  having  asceiv 
tained  the  same. 

6.  It  does  not  follow  that,  because  coun- 
sel asked  one  month  to  prepare  the  defense, 
that  the  court  was  bound  to  allow  that 
time,  and  still  less  tour  months.  Thecourt 
might  have  allowed  less  than  one  month, 
or  might  have  allowed  more,  if  necessary. 
The  happening  of   the  coming  vacation 
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term,  to  wblcb  allusion  la  made,  would 
not  have  closed  the  division  of  the  court 
before  which  the  accused  had  been  for  trial. 
The  act  of  1880  (No.  98,  §  7)  does  not  force 
an  adjournment.  It  leaves  It  discretion- 
ary with  the  Judges  of  the  criminal  district 
court  for  the  parish  of  Orleans  to  arrange 
between  themselves,  so  aa  tosuit  theircon- 
venience;  but  In  so  doing  the  law  expects 
that  the  Judges  shall  lieep  in  view  due  re- 
gard to  proper  and  speedy  administration 
of  criminal  Justice. 

We  therefore  conclude  that,  as  the  trial 
Judge  has  not  exercised  a  just  legal  discre- 
tion In  declining  to  nllowfurthertime,  and 
as  the  accused  was  thus  unduly  denied  an 
Important  privilege,  a  great  right,  and  the 
lull  justice  to  which  he  waa  entitled,  the 
bill  of  exceptions  was  well  taken,  and  the 
complaint  on  appeal  is  well  found.  This 
■view  of  the  case  dispenses  us  from  the  ne- 
cessity of  considering  the  other  points  or 
matters  to  whicb  our  attention  has  been 
called  by  the  assigned  counsel. 

In  ruling  as  we  have  done,  far  has  been 
from  our  minds  any  intention  in  the  lecmt 
to  reflect  on  the  character  and  motives  of 
the  trial  Judge,  which  are  above  all  suspi- 
cion, as  we  hold  him  in  great  respect.  We 
only  rule  that,  In  an  extreme  desire  to  vin- 
dicate the  public  law,  he  has  erred  in  not 
sufficiently  safeguarding  the  rights  of  the 
accused. 

It  is  therefore  ordered  and  decreed  that 
the  verdict  of  the  jury  be  quashed;  that 
the  Judgment  and  sentence  thereon  be  an- 
nulled and  i-eversed;  and  that  this  cause 
be  remanded  to  the  lower  court  tor  lur^ 
ther  proceedings  according  to  law. 

McEnrry,  J.,  {dtssentloff.)  The  defend- 
ant was  indicted  on  February  18,  1889. 
On  the 23d  of  February,  thecourtappointed 
Charles  J.  Theard  to  defend  the  accused. 
The  accused  had  made  an  application  for 
the  appointment  of  an  attorney.  Mr. 
Theard  declined  the  appointment.  The  ac- 
euseil  was  thereon,  the  23d  February,  ar- 
raigned, and  remanded  to  await  further 
proceedings.  On  the  27th  Febniary,  an 
able  and  experienced  lawyer  in  criminal 
trials  was  offered  by  the  court  to  represent 
the  accused.  He  declined  the  services  of 
the  attorney,  without  assigning  reasons 
therefor.  On  the  27th  of  February  the  fol- 
lowing appeared  on  the  minutes  of  the 
court:  "The  court  haviug  appointed 
Charles  J.  Theai'd,  Esq.,  as  counsel  to  rep- 
resent the  accused,  and  the  appointment 
having  been  declined,  the  court  has  this 
day  appointed  H.  C.  Gas  tell  an  os,  Esq.,  to 
represent  the  said  accused;  the  appoint- 
ment being  accepted  in  person  by  the  ap- 
pointee. "  On  the  18th  day  of  April  the  de- 
fendant was  ordered  to  appear  for  trial  on 
the  29th  day  of  April.  On  the  20th  of  April 
the  venire  was  served  on  the  defendant. 
On  the  29th  nf  April  the  accused  again  made 
appUcati'.tr.  to  the  court  for  the  appoint- 
ment of  counsel,  and  the  court  appointed 
James  H.  Dowling,  Esq.  The  case  was 
continued,  on  hismotion,  until  Wednesday, 
May  1 ,  1889.  On  May  the  let,  the  attorney, 
James  H.  Dowling,  filed  a  motion  for  a 
continuance.  The  cause  assigned  in  the  affi- 
davit and  motion  lor  a  continuance  Is  as 
follows:  "That  he  is  entitled  to  an  indul- 
gence from  this  honorable  court  of  a  rea- 


sonable time  in  which  to  prepare  a  suit- 
able and  valid  defense,  Which  counsel  be- 
lieves there  is  in  this  case;  that  he  has  not 
had  Buflicient  time  to  do  so,  as  less  than 
forty-eight  hours  have  intervened  since  his 
assignment  as  counsel  and  the  calling  of 
the  accused  to  the  bar  of  the  court  for 
trial ;  that  he  had  been  altogether  unable 
to  prepare  the  case,  involving,  as  it  does, 
the  life  of  ahuman being, embracing  points 
of  law  and  fact  requiring  much  study  and 
research,  which  he  has  been  unable  to  de- 
vote to  it. "  This  motion  was  addressed 
to  the  sound  discretion  of  the  court,  which 
should  not  be  interfered  with,  unless  there 
has  been  an  improper  and  unjust  abuse  of 
such  discretion  in  its  ruling.  Whart.Crlm. 
Law,  3037;  State  v.  Wilson,  83  La.  Ann. 
262;  State  v.  Johnson,  36  La.  Ann.  853; 
State  V.  Clark,  37  La.  Ann.  128;  State  v. 
Primeaux,  39  La.  Ann.  678,  2  South.  Bep. 
423. 

The  learned  district  Judge,  in  giving  his 
reasons  for  denying  the  continuance, says: 
"On  the  23d  February,  1889,  Etienne  Des- 
cbamps  was  brought  Into  court,  and  was 
arraigned,  and  pleaded  not  guilty.    On  the 
same  day,  at  his  request,  and  upon  his  affi- 
davit of  wfint  of  means  to  supply  counsel, 
the  court  appointed  a  member  of  the  bar 
in  every  way  competent;   and  he,  under 
date  26th   February,  1889,  informed   the 
court  that  he  declined  the  appointment. 
Thereupon  I,  the  judge,  put  myself  into 
communication  successlyely  with  quite  a 
number  of  the  members  of  the  bar,  all  of 
whom  declined  to  accept  the  appointment. 
In  the  mean  time  I  was  informed,  and  it 
was  generally  understood,  that  the  ac- 
cused was  in  communication  with  a  dis- 
tinguished member  of  the  bar,  who  had 
probably  been  employed  by  the  accused. 
On  the  18th  April  the  gentleman  stated  to 
the  district  attorney,  who  immediately  in- 
formed me,  that  he  would  not  undertake 
the  case.    Thereupon,  on  the  same  day,  I 
ordered  a  copy  of  the  indictment,  and  of 
the  Jury  list,  and  notice  that  the  trial  was 
fixed  for  Monday,  29th  of  April.   I  ob  tained 
the  consent  of  one  of  the  oldest  members 
of  the  bar,  a  lawyer  of  large  experience 
and  of  great  ability  in  criminal  cases,  to 
undertake  the  defense ;  and  notice  of  trial, 
issued  on  the  20th  of  April,  was  served  on 
him  on  the  22d  of  April.    The  accused  re- 
fused to  accept  the  services  of  this  gentle- 
man; and  thereupon  I  had  the  accused 
brought  into  court,  the  gentleman  who 
had  consented  to  defend  him  being  also 
present  in  the  court-room.    The  accused 
then,  in  open  court,  refused  to  accept  the 
services  of  this  gentleman,  and  requested 
the  court  to  appoint  another,  selected  by 
himself,  whosename  he  gave.    This  gentle- 
man, a  prominent  member  of  the  bar,  waa 
sent  for;  and  be  asked  for  time  to  visit  the 
accused,  and  to  determine  whether  or  not 
he  would  accept  the  appointment.    On  the 
23d  of  April  he  declined  to  take  the  case; 
and  Wednesday,  24th,  I  sent  the  chief  dep- 
uty-sheriff to  tell  the  accused,  if  he  would 
furnish  the  names  of  witnesses,!  would  see 
that  they  were  brought  Into  court  on  the 
trial.    The  answer  to  me  was  that  he  had 
no  witnesses ;  and  it  was  repeated  in  court, 
on  the  day  of  trial,  that  he  had  no  wit- 
nesses.   On  the  29th  of  April,  when  the  ac- 
cused was  brought  to  the  bar  for  trial,  he 
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Informed  the  court  that  he  had  no  connsel, 
and  asked  the  court  to  appoint  counsel  for 
him,  such  as  the  court  might  select.  After 
positive  refusal  by  some  halt  dozen  mem- 
bers of  the  bar,  the  appointment  was  made, 
and  the  case  continued  to  May  1st.  The 
time  Tallowed  1  conBldereilsuUicientto  en- 
able the  counsel  to  ascertain  what  defense, 
if  any,  there  was,  and  to  obtain  from  the 
accused  the  names  of  witnesses  by  whom 
any  exculpatory  facts  or  matters  of  defense 
could  be  proved;  and  such  information 
might  have  been  grounds  for  continuance. 
The  counsel  for  accused,  in  answer  to  in- 
quiry by  the  court,  said  that  he  would  re- 
quire about  a  month  to  prepare  suitable 
defense.  As  the  court  will  be  in  vacation 
from  1st  June  to  1st  September,  this  sim- 
ply meant  a  continuance  for  tour  months. 
The  accused  never  In  any  way  intimated 
to  the  court  that  he  bad  any  defense.  He 
never  mentioned  any  fact  which  he  expect- 
ed or  desired  to  prove,  nor  did  he  ever  ask 
for  delay  to  procure  testimony,  or  to  have 
witnesses  in  bis  behalf  summoned.  I  con- 
sider the  affidavit  insufficient,  in  that  it 
does  not  indicate  any  line  of  defense.  It 
does  not  mention  any  fact  to  be  proven, 
nor  does  it  ask  for  delay  to  have  witnesses 
summoned  in  behalf  of  the  accused.  On 
such  showing,  I  did  not  consider  that  I 
would  be  Justified  in  granting  a  continu- 
ance." 

As  a  general  rale,  error  does  not  He  to 
the  action  of  the  court  on  a  motion  for  a 
continuance,  which  le  in  the  discretion  of 
the  court,  though,  when  a  bill  of  exceptions 
is  taken,  this  discretion,  in  a  strong  case, 
may  be  reviewed.  Whart.Crim.  PI. (9th  Ed.) 
§  601.  This  court  has  guarded  this  discre- 
tion in  such  matters,  and  Its  expressions  on 
the  subject  have  been  emphatically  stated. 
Thus,  in  one  case  we  said :  "  The  legal  dis- 
cretion of  the  trial  judge  in  a  criminal  case, 
in  matters  of  continuances,  will  not  be  in- 
terfered with,  unless  the  ruling  complained 
of  is  glaringly  erroneous,  and  manifestly 
unjust."  State  v.  Johnson,  86  La.  Ann. 
853.  In  the  case  of  State  v  Clark,  87  La. 
Ann. 128,  wesaid :  "Continuances  are  pecul- 
iarly within  the  legal  discretion  of  the  trial 
judge  in  criminal  cases.  Befusals  to  grant 
them  will  not  be  interfered  with,  unless  in 
cases  of  flagrant  error  or  gross  abuse  of 
power.  In  a  casesimilar  to  theoneabove, 
the  facts  are  stated  in  the  opinion  as  fol- 
lows: "An  attorney  was  appointed  on 
the  14th  to  defend  him,  and  the  case  was 
fixed  lor  trial  for  the  16th  following.  On 
that  day  a  motion  was  filed  for  a  continu- 
ance on  the  ground  stated,  (that  thecoun- 
sel  appointed  by  the  court  had  not  sufli- 
denttlmeto  prepare  his  defense,)  supported 
by  affidavit;  but  it  was  overruled.  It 
stated  no  special  cause  for  the  delay.  The 
attorney  does  not  appear  to  have  been 
shocked  at  the  ruling.  He  did  not  resign 
bis  trust,  but  proceeded  with  the  trial  of 
the  case,  giving  the  accused  his  able  and 
generous  assistance.  After  a  verdict  of 
guilty,  amotion  was  made  for  a  new  trial ; 
but  no  attempt  appears  to  have  been  made 
to  show  that  by  the  refusal  of  the  judge  to 
continue  the  cause  the  prisoner  had  sus- 
tained any  Injury,  and  that  the  Judge 
should  have  granted  the  postponement  of 
the  case.  The  motion  charged,  besides, 
that  the  verdict  was  contrary  to  law  and 


evidence. "  This  case  is  similar  In  every  re- 
spect to  the  instant  case ;  the  only  differ, 
ence  being  In  those  features  of  the  latter 
which  are  less  favorable  to  the  defendant. 
In  this  case  we  said :  "  It  is  left  to  the  sound 
discretion  of  a  district  judge,  in  such  cases, 
to  determine  what  time  should  be  allowed 
counsel  appointed  by  him  to  represent  the  • 
accused  in  order  to  prepare  bis  defense, 
(16  La.  Ann. 42.5,)  and  also  to  pass  upon  ap- 
plications for  a  continuance  on  the  day  of 
trial,  (23  La.  Ann.  559,)  as  well  as  upon 
motions  for  anew  trial.  Unless  it  be  shown 
that  some  special  and  suflScient  reason 
was  assigned,  and  madegood,  in  support  of 
an  application  for  a  continuance,  and  that 
the  district  judge  acted  arbitrarily,  and 
was  guilty  of  a  denial  of  justice,  his  rulings 
in  two  instances,  the  one  affirming  the 
other,  at  different  stages,  particularly  when 
the  last  was  made  on  a  motion  after  ver- 
dict, will  not  be  revised  on  appeal.  "  Statev. 
Wilson,  33  La.  Ann.  262.  In  thecase  of  State 
▼.  Johnson,  36  La.  Ann.  853,  we  said :  "  It  ap- 
pears that  when  he[accused]waB  arraigned, 
one  week  previous  to  bis  trial,  the  court 
offered  to  assign  connsel  for  bis  defense. 
The  offer  was  declined,  for  the  reason  that 
be  had  secured  counsel  of  his  own.  On  the 
day  of  the  trial  he  informed  the  court  that 
his  counsel  had  abandoned  him,  and  he 
therefore  prayed  for  a  continuance  on  that 
ground ;  whereupon,  the  court  having  as- 
signed him  counsel,  who  now  represents 
him,  refused  the  continuance,  but  allowed 
two  hours'  delay  to  the  attorney  thus  ap- 
pointed." In  thiscase  thecourtsaid:  "Our 
jurisprudence  has  firmly  settled  the  rule 
that  this  court  will  not  interfere  with  the 
legal  discretion  of  the  trial  judge,  unless 
gross  injustice  has  been  done  to  the  ac- 
cused. The  defendant  chose  to  rely  upon 
his  own  selection  of  counsel,  rather  than 
to  accept  the  guidance  of  the  court ;  and 
he  must  abide  the  consequences. " 

In  the  Instant  case  the  accused  had  am- 
ple time  to  prepare  for  his  defense,  to  con- 
sult with  counsel,  and  communicate  to 
him  his  defense  had  he  accepted  the  services 
of  the  able  and  experienced  attorney  ap- 
pointed to  represent  him  by  thecourt.  No 
reation  is  assigned  for  declining  the  serrices 
of  this  attorney. 

While  the  constitution  of  the  state  guar- 
anties to  every  accused  party  the  right  to 
be  heard  by  counsel,  and,  in  furtherance  of 
this  provision,  the  statutory  law  directs 
the  judge  to  appoint  counsel  learned  in  the 
law  to  represent  him,  when  he  is  unable  to 
employ  one,  there  is  no  law  absolutdy  re- 
quiring him  to  be  heard  by  connsel.  It  is 
his  privilege  to  go  to  trial  without  an  at- 
torney, and  to  decline  to  accept  the  serv- 
ices of  counsel  tendered  him,  and  he  must 
abide  the  consequences  of  such  refusal. 
The  district  judge,  it  seems,  in  this  case, 
exhausted  all  the  resources  he  possessed  in 
the  Interest  of  the  accused.  Nothing  else, 
in  the  administration  of  Justice  and  a  sense 
of  duty  to  society  and  the  state,  could 
have  been  done.  After  having  declined 
the  services  of  counsel  appointed  by  the 
court,  be  was  notified  of  the  day  fixed  for 
his  trial,  and  was  requested  by  the  judge 
to  furnish  the  names  of  witnesses  whom 
he  desired  to  have  summoned  on  his  be- 
half. He  replied  he  had  none.  On  the  29th 
April  an  attomeiy  was  appointed  by  the 
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court,  at  tbe  request  ol  the  accused,  and  on 
hla  motion  tbe  case  was  continued  until 
the  Ist  of  May,  -when  he  asked  for  afurther 
continuance,  lor  the  reasons  alleged  In  the 
motion.  In  this  motion  It  is  not  even  sug- 
eestedthat  the  accused  hadany  defense,  or 
that  he  had  any  witnesses  to  summon. 
■  The  only  reason  is  that  the  attorney  de- 
sired time  to  prepare  a  defense  for  his 
client.  On  the  trial,  after  the  state  had 
concluded  her  evidence,  the  accused  retired 
with  his  attorney  for  consultation,  and 
answered,  on  thereturn  to  the  court-room, 
that  the  accused  had  no  testimony  to  offer. 

That  this  is  a  capital  case  can  make  no 
difference  In  the  rullnesof  the  court,  to  dls- 
tinmilsh  it  from  cases  of  a  lower  grade  in 
the  list  of  crimes.  There  is  no  law  requir- 
ing the  trial  judge  to  view  with  more  fa- 
vor applications  for  continuance  In  capital 
cases  than  those  made  for  offenses  punish- 
able at  hard  labor.  Under  thefacts  in  this 
case,  the  action  of  the  trial  Judge  in  refus- 
ing a  continuance  does  not  seem  to  have 
been  "glaringly  erroneous,"  or  "manifest 
ly  un]u8t, "  or  "  a  flagrant  error,  or  gross 
abase  of  power."  On  the  contrary,  the 
district  Judg^  was  anxious  and  solicitous 
in  the  defense  of  the  accused,  and  was  zeal- 
ous in  his  efforts  to  secure  for  him  the  serv- 
ices of  learned  and  experienced  counsel. 

For  these  reasons,  I  respectfully  dissent 
from  tbe  opinion  of  tbe  majority  of  the 
court. 

Fenneb,  J.,  concurs  In  this  opinion. 

OK  APPLICATION  FOB  REHEABINO. 

(Dea  81, 18S9.) 

Watkins,  J.  This  application  is  made 
on  the  part  of  the  attorney  general,  and 
the  gravamen  of  hiscomplaintis contained 
in  the  two  following  extracts  we  have  se- 
lected from  his  brief,  viz.:  First.  "It  wlU 
be  very  difficult,  In  the  execution  of  crim- 
inal Justice,  to  meet  the  many  devices  and 
attempts  at  delay,  if  the  facts  of  the  pres 
ent  ctisejustlfy  the  rullug  just  pronounced. 
If  only  forty-eight  hours  had  been  grauted 
counsel  for  the  accused,  and  a  longer  time 
refused,  some  rule  of  conduct,  as  control- 
ling the  trial  judge's  discretion,  might  be 
adopted;  and,  if  the  opinion  of  the  court 
was  unanimous  as  to  facts,  a  rule  of  prac- 
tice might  be  held  adopted. »  Second.  "  If 
the  facts  of  this  case  could  have  been  con- 
sidered by  the  whole  court  as  fixing  the 
time  and  seasonableness  of  the  application 
and  appointment  of  counsel,  the  matter 
could  nave  rested;  but  I  respectfully  sub- 
mit that,  as  the  opinion  now  stands,  there 
Is  so  much  of  divergence  and  conflict  that 
I  pray  the  court  to  reconsider. "  Interven- 
ing between  these  paragraphs,  the  attor- 
ney general  is  pleased  to  indulge  in  some 
animadversions  upon  the  disparity  exist- 
ing between  the  statement  of  facts  con- 
tained in  the  opinion  of  tbe  court,  and  tbe 
statement  of  dissenting  justices,  in  respect 
to  the  date  of  the  appointment  of  counsel 
by  the  trial  judge  to  represent  the  accused ; 
and  he  concludes  them  by  saying:  "It 
will  be  impossible  to  establish  any  rule  in 
this  regard,  if  we  are  to  follow  this  case, 
tuid  its  facts,  as  a  precedent. "  In  purport, 
the  attorney  general  has  tendered  the  prop- 
osition for  our  consideration  that  the 
opinion  of  this  court  does  not  establisfa  "  a 


rule  of  practice, "  because  the  conrt  is  not 
"unanimous  as  to  facts,"  and  because, "as 
the  opinions  now  stand,  there  is  so  macb 
divergence  and  conflict,  we  ought  to  re- 
consider the  case.  (The  word  "opinions" 
was  italicized  by  us.) 

There  seems  to  be  a  notion  prevalent 
that  expressions  of  opinion  by,  a  minority 
of  the  court  constitute,  In  some  part,  a  de- 
cree, in  respect  to  the  facts  of  a  case,  that 
carry  with  them  the  force  of  authority. 
For  the  Information  of  those  who  entertain 
such  a  notion,  it  Is  sufficient  to  say  that, 
however  much  consideration  may  be  due 
to  the  views  of  dissenting  justices,  the 
opinion  of  the  court  as  expressed  by  the 
majority  only  is  authoritative  In  tbe 
enunciation  of  facts  as  well  as  of  legal 
principles  in  anygiren  case.  Such  is  the 
plain  and  emphatic  meaning  of  that  pro- 
vision of  the  constitution  which  says: 
"No  judgment  shall  be  rendered  by  the  su- 
preme court  without  the  concurrence  of 
three  j  udges. "  There  cannot  be,  in  the  very 
nature  of  thingfs,  two  opinions  of  this 
court,  unless  they  concur. 

The  substance  of  the  motion  for  a  rehear- 
ing is  that,  because  of  the  disagreement 
in  referenceto  certain  facts,  the  opinion,  as 
it  stands,  is  not  a  safe  guide  for  the  law 
officers  of  the  state  "  in  the  execution  of 
criminal  justice."  The  views  entertained 
and  expressed  by  our  predecessors  on  an 
application  for  a  rehearing  la  Foulkes  v. 
Howes,  11  La.  Ann.  448,stifike  us  as  being 
so  peculiarly  applicable  that  we  quotefrom- 
them  in  exteuso,  as  a  fitting  answer  to  .the 
one  In  hand.  Said  Merrick,  C.  J.,  as  the 
organ  of  the  court :  "  We  find  in  the  ap- 
plication for  a  rehearing  In  this  case  the 
following  passage:  •  •  •  'We  respect- 
fully refer  the  majority  of  the  court  to  the 
opinion  of  Judge  Spofford  in  connection 
with  what  we  hastily  suggest.  We  will 
not  say  that  that  opinion  is  unanswera- 
ble; although,  in  our  humble  opinion,  no 
answer  suggests  itself.  But  we  submit 
that  that  opinion  should  be  refuted;  or 
should  control  the  decision  of  this  case,  In 
the  interest  of  the  jurisprudence  of  our 
state.'  •  •  •  The  high  standing  of  the 
gentlemen  who  have  applied  for  the  re- 
hearing in  this  case  requires  froiu  us  some 
notice  of  the  petition  for  a  rehearing  so 
extraordinary  in  its  tone.  We  have  hith- 
erto supposed  that  we  bad  discharged  our 
duty  when  we  had  respectfully  considered 
each  other's  opinions,  and  decided  each 
individual  case  upon  the  reasons  applica- 
ble to  it.  We  were  not  aware  that  we 
owed  to  counsel,  or  the  public,  the  duty  of 
combating  the  opinion  ol  the  judge  who 
might  be  unable  to  concur  with  the  ma- 
jority In  opinion;  neither  bad  we  surmised 
the  way,  or  learned  precisely  how,  we 
were  to  be  informed,  and  on  what  occa- 
sions it  would  be  necessary  and  proper  to 
vindicate  any  particular  decision  of  this 
court.  We  thought  that  in  thecase  before 
us  all  that  was  required  of  either  the  mi- 
nority or  the  majority  of  the  court  was 
that  the  case  should  be  so  decided  that  In- 
justice should  not  be  done  under  the  law 
to  one  party  op  the  other.  ♦  •  ♦  The 
minority  of  the  court  have  entertained, 
and  with  marked  ability  expressed,  differ- 
ent views,  which  are  entitled  to  the  same 
respect,  although  .not  decisive  of  the  mat- 
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ten  In  controversy,  as  the  opinion  of  the 
majority  of  this  court,  and  no  more.  Nel- 
therthe  opinion  of  the  ma|orlty  nor  minor- 
ity was  written  to  catch  the  approbation  of 
thiH  or  that  man, — motives  unworthy  of 
any  judicial  tribunal,  whose  sole  object 
should  he  to  do  jastice  In  each  case  accord- 
Ini^tothelawsoftheland.  Norcan  It  be  per- 
mitted to  any  one,  how  respectable  soever 
his  stunding  may  be,  so  far  to  forget,  In 
his  ofliclal  Intercourse  with  this  tribunal, 
what  Is  due  to  It,  as  to  point  out,  un- 
der the  pretense  of  Itii  Interest  to  Jurispru- 
dence, what  particular  opinions  are  worthy 
of  favor,  and  what  need  to  be  vlndicateil 
by  the  court."  Comment  would  add  noth- 
ingto  the  force  of  these  obBervntlons;  and 
we  will  conclude  by  expreHslng  tiie  view 
that  was  expressed  by  the  majority  of  that 
court :  "  Jus  tice  has  been  done. " 
Benearlng  refused. 


(41  lA.  Ann.  1048) 

C1.AFLIN  et  Hi.  V.  Mbtbb. 
(Supreme  Court  of  Xouitftano.    Dec.  16, 1889.) 

Sales  bt  Aoests  bt  Samflb— AoospTAiccni  or 
Obdbb. 
Wh'>re  an  agent  In  New  Orleans,  for  non- 
resident dealers,  has  authority  only  to  exhibit 
samples  and  receive  orders,  which  he  commani' 
cates  to  bis  principal  for  acueptaoce  or  rejection, 
held,  that  an  order  so  transmitted  was  similar  in 
every  respect  to  an  order  to  purchase  sent  direct 
by  the  buyer  to  the  seller,  and  when  accepted  and 
filled,  and  the  goods  delivered  to  the  carrier,  and 
insured  by  the  buyer,  that  it  was  a  contract. 

{Syllabus  by  t^  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Kino,  Judge. 

On  rule  to  rank  creditors. 

Percy  Roberts,  Jos.  N.  Wolfkon,  L.  L. 
Levy,  W.  S.  Parkerson,  A .  H.  Wilson,  and 
J.  W.  Gvrley,  for  plaintiff  and  creditors. 
Buck,  Dtakelsplel  &  Hurt,  for  defendant. 

McEneby,  J.  The  plaintiffs,  H.  B.  Claflin 
&Co.,  attached  the  merchandise  and  stock 
of  goods  of  the  defendant  In  the  city  of 
New  Orleans.  Other  creditors  proceeded 
ajiralnst  the  defendant,  some  by  attach- 
ments, and  others  sequestered  his  stock, 
clalmlni;  a  vendors'  privil^^e  therein.  On 
a  role  to  rank  creditors  taken  by  Claflin  & 
Co.,  there  was  Judgment  sustaining  the 
privilege  of  the  creditors  who  sued  out 
writs  of  sequestration.  From  this  lodg- 
ment the  other  creditors  have  appealed. 
The  question  presented  In  this  appeal  is 
whether  the  creditors  who  sued  and  se- 
questered, and  claimed  the  vendors'  privi- 
lege, executed  their  contracts  here,  or  else- 
where, out  of  the  state  of  Louisiana. 

It  is  conceded  that,  under  the  law  in  the 
state  where  tlie  creditors  reside,  there  is 
no  vendor's  privilege  resulting  from  the 
contract.  Hence  the  privilege  springs  from 
the  law  of  Loolsiana,  and,  if  the  contracts 
were  executed  in  this  state,  the  vendors 
have  a  privilege  on  the  goods  sequestered 
and  idraitifled  by  them.  The  only  credit- 
ors who  have  identified  the  goods  sold  by 
them  to  defendant  are  G.  B.  A.  Plnmmer 
and  the  Metropolitan  Knitting  Company. 
Ail  goods  were  unpacked  and  mixed  with 
defendant's  general  stock,  and  had  been  so 
mixed  for  several  months.  There  Is  no  ev- 
idence identifying  the  goods  of  the  other 
creditors,  and  in  relation  to  thecon tract  tor 


the  purchase  of  goods  from  these  creditors. 
Meyer,  the  defendant,  says  he  bought  some 
by  letter,  some  through  on  agent  of  his  in 
New  York,  some  by  sample,  and  others  per- 
sonally in  New  York.  He  was  unable  to 
identify  those  purchased  by  sample.  The 
sheriff's  return  shows  what  goods  were 
seized  under  the  writs  and  sold,  upon  which 
the  sequestrators  claimed  this  pri  vllege.but 
the  goods  were  not  identified  with  thatcer- 
talnty  that  the  law  requires.  Meyer  in  his 
evidence  states  he  saw  them  taking  out 
goods  which  were  not  purchased  from 
these  plaintiffs,  and  others  for  which  he 
had  paid.  This  plainly  establlRhes  the 
fact  that  the  evidenceupon  which  the  plain- 
tiff relied  for  identification  was  unsatis- 
factory. Admitting  that  the  contracts  of 
these  creditors  were  completed  in  Louisi- 
ana, which  is  very  doubtful,  they  clearly 
have  no  privilege  on  the  goods  seques- 
tered, liecause  they  have  not  been  identi- 
fied. Plum  mer  and  the  Metropolitan  Knit- 
ting Company  had  agents  in  New  Orieans, 
who  exhibited  samples  to  the  defendant, 
from  which  he  made  selections  and  bused 
his  orders.  These  orders  were  communi- 
cated by  these  agents  to  their  principals. 
It  appears  from  the  evidence  that  their  au- 
thority was  c«)nflned  exclusively  to  solicit- 
ing orders,  without  any  power  to  bind 
their  principals,  who  could  accept  or  reject 
the  offer  to  buy  which  they  received 
through  their  agents  in  New  Orleans.  The 
comoletlon  of  the  contract— the  accept- 
ance of  the  price  and  conditions— depended 
entirely  upon  the  ntm-resldent  creditors. 
When  the  agents  exhibited  their  samples, 
under  their  restricted  authority,  and 
transmitted  the  order  to  their  principals, 
there  was  no  obligation  created  which  the 
buyer  could  enforce.  When  the  proposal 
to  purchase,  as  forwarded  by  the  agen  t,  w  as 
accepted  by  his  principal,  there  was  then 
a  contract  created  which  the  buyer  In  New 
Orleans  could  enfoi-ce.  There  was  no  stip- 
ulation for  delivery  in  New  Orleans,  and 
the  presumption  Is  that  the  goods  were  to 
be  delivered  in  New  York,  where  they  were 
sitnated.  They  were  delivered  to  a  car- 
rier at  defendant'Brisk,{ua  he  had  under  an 
open  policy  insured  the  goods.  Had  they 
been  lost  or  destroyed  in  transit,  he  would 
have  undoubtedly  been  the  proper  party 
to  collect  the  insurance. 

Several  cases  are  relied  upon  by  the  plain- 
tiffs in  the  sequestration  suits,  to  which 
they  refer.  In  O verend  v.  Robinson,  10  La. 
Ann.  728,  the  goods  were  shipped  to  an 
agent  In  New  Orieans,  with  special  instruc- 
tions not  to  deliver  them  to  the  defend- 
ant until  the  latter  should  have  complied 
with  certain  specified  conditions  about  fur- 
nishing security.  The  sale  was  complet- 
ed in  Louisiana,  and  became  a  Louisi- 
ana contract.  In  Maillard  v.  Nihoul,  21 
La.  Ann.  412,  the  sale  was  made  by  sam- 
ple exhibited,  the  goods  selected,  and  the 
seller,  by  his  agent  in  New  Orleans,  prom- 
ised and  agreed  to  deliver  them  in  New 
Orleans.  The  agreement  wa«  made  in 
New  Orieans,  and  the  goods  delivered  in 
New  Orleans,  and  it  was  executed  in  New 
Orleans,  and  became  a  Louisiana  contiract. 
And  to  the  same  effect  is  the  doctrine  de- 
clared in  Mcllvaine  v.  Legare,  86  La.  Ann. 
359.  The  contract  expressly  stipulated 
that  the  boilers  purchased  should  be  deliv- 
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ered  on  the  plantation  of  defendant,  Le- 
eara.  The  acceptance  of  the  boilers  by 
Mrs.  Lesare  was  a  suspensive  condition, 
stipalated  for  in  the  contract;  ander 
which  it  couldnot  be  executed  before  deliv- 
ery of  the  things  sold  In  Louisiana^  The 
warranty  resulting  from  a  sale  by  sample 
of  the  manufacturer,  tor  instance,  against 
secret  defects  of  manufacture,  and  the  mer- 
chant, as  to  quality,  are  not  of  the  essence 
of  a  contract,  or  essential  to  it.  This  war- 
ranty, in  fact,  is  Implied  In  every  sale,  and 
may  be  modified  or  renounced  at  the  will 
of  both  parties,  withoutchanglngthecbar- 
acter  of  the  contract  or  destroying  its  ef- 
fect. Hev.  avil  Code,  art.  1764.  §  2.  There 
is  also,  in  a  sale  by  sample,  an  implied  con- 
dition that  the  buyer  shall  have  fair  op- 
portunity of  comparing  the  bulk  with  the 
sample,  and  a  refusal  to  allow  this  will 
Justify  the  buyer  in  rejecting  the  contract. 
Ben).  Sales,  (Bennett's  Ed. )  §  649.  This  im- 
plied condition, unless  expressly  stipulated 
and  reserved  as  a  snspensiveconditlon  pre- 
venting the  execution  of  the  contract  be- 
fore delivery,  cannot  prevent  the  execution 
of  the  contract  at  the  place  of  final  accept- 
ance of  the  proposal  to  buy.  If  the  sale 
bad  been  In  New  York  by  samples  exhibited 
there,  and  the  price  paid  and  goods  deliv- 
ered without  opportunity  to  examine  them 
immediately  before  shipment,  the  implied 
condition  for  inspection  at  New  Orleans 
would  still  exist.  If  the  goods  were  not, 
according  to  quality,  as  represented,  the 
buyercould  sue  for  a  dissolution  of  the  sale, 
or  return  the  goods  to  the  seller.  This 
implied  condition  in  a  sale  by  sample  is 
not  the  view  and  trial  to  the  satisfaction 
of  the  buyer  contemplated  in  article  2460, 
Rev.  Civil  Code,  which  operates  as  a  sus- 
pensive condition  of  the  sale.  In  the  in- 
stant case  there  is  no  difference  between 
the  proposal  to  purchase  forwarded  by 
the  agent,  and  one  transmitted  through 
the  malls  by  the  buyer.  It  is  not  doubted 
that  purchases  by  order  by  the  buyer  him- 
self become  contracts  at  the  place  where 
the  order  is  filled.  The  agent's  authority 
here  was  limited  and  restricted.  He  could 
not  bind  his  principal,  and  his  sole  duty 
was  to  exhibit  the  samples,  receive  and  for- 
ward orders  for  goods.  In  this  case  the  or- 
der was  filled,  the  goods  delivered  where 
the  contract  was  consummated,  and  the 
goods  insured  by  the  buyer.  The  title  to 
the  goods  was  in  the  defendant  the  mo- 
ment the  goods  were  set  aside  and  placed 
at  his  risk.  There  seems  to  be  no  opposi- 
tion to  the  general  privilege  forclerk's  hire 
presented  by  A.  Castenado. 

Thejudgment  appealed  from  is  therefore 
amended  by  rejecting  the  vendor's  privi- 
legre  inthegoods  sequestered  by  the  Metro- 
politan Knitting  Company,  Wachusetts 
Shirt  Company,  George  A.  Plummer,  Noyes, 
Smith  &  Co.,  and  James  Talcott,  and  in 
all  otherreepects  it  is  ordered  affirmed,  the 
appellees  herein  to  pay  costs  of  appeal. 

Rehearing  refused  Febrowy  10, 1880, 

m  Fla.  »)  

MiLLEB  V.  FiNKOAN  et  ah 

(Supreme  Court  of  Florida.    Jan.  17, 1890.) 

HoHESTSAO — Hbas  ov  Familt— Heirs— Dowxk. 

1.  A  buBband  and  wife  living  together  constl- 

tnte  a  "family,"  within  the  meaning  of  the  word 


as  used  In  the  first  section  of  the  ninth  or  home- 
stead article  of  the  constitution  of  1S6S. 

2.  The  third  section  of  the  same  article  pro- 
vided that  the  exemption  of  the  homestead  from 
forced  sale,  granted  by  the  first  section,  to  the 
head  of  a  family  residing  in  this  state,  should  ac- 
crue to  bis  heirs;  and  under  it  the  exemption  from 
such  liability  for  indebtedness  of  the  head  of  the 
family  passed  on  his  death  to  whomsoever  the  title 
of  the  homestead  descended  by  virtue  of  the  stat- 
ute of  descents,  and  became  incident  to  the  inher- 
itance of  the  land. 

8.  The  term  "heirs"  tn  the  third  section  in- 
cludes an  adult  son,  and  an  adult  grandson,  the  son 
of  a  daughter  deceased  at  the  death  of  the  bead  of 
the  family,  notwithstanding  they  were  not  at  his 
death  living  at  the  borne  place. 

4.  Residence  by  the  heirs  on  the  homestead  of 
the  ancestor  after  his  death  is  not  necessaiy  to 
continue  the  exemption  of  it  from  his  debts. 

6.  A  creditor  seeking  to  satisfy  a  judgment 
which  he  has  recovered  against  the  administratrix 
out  of  the  homestead  of  her  Intestate,  who  was  the 
head  of  a  family  residing  In  this  state,  can  claim 
no  advantage  from  the  fact  that  the  wife  has  elect- 
ed to  take  a  child's  part  in  lien  of  dower.  If  by 
her  election  she  forfeited  her  dower  interest,  the 
heirs  took  the  entire  homestead. 

6.  A  judgment  rendered  against  an  administra- 
trix on  an  indebtedness  of  her  intestate,  not  ex- 
cepted from  the  exemption  provisions  of  the  home- 
stead provisions  of  the  oonstltution  of  1868,  was 
not  a  hen  on  the  homestead  of  the  intestate,  who 
was  the  head  of  a  family  residing  in  this  state. 
The  title  to  the  homestead  desoen&d  at  his  death 
to  his  heirs  exempt  from  any  Uabili^  for  the  in- 
debtedness. 
(SuUabut  by  the  Court.) 

Appeal  from  circuit  court.  Orange  coon* 
ty;  John  D.  Bboomb,  Judge. 

C.  F.  Akers,  for  appellant.  Foster  dk 
Ouaby  and  J.  F.  Welbome,  for  appellees. 

Banet,  O.  J.  The  first  question  to  be 
disposed  of  In  this  case  is  whether  Joseph 
Finegan,  the  Intestate,  was  at  the  time  of 
his  death,  November  3, 1S85,  the  "head  of 
a  family  residing  in  this  state,"  within  the 
meaning  of  the  first  section  of  the  ninth 
article  of  the  constitution  of  1868.  That  he 
and  his  wife  were  at  the  time  occupying 
the  land  as  a  home  Is  not  denied,  and  that 
husband  and  wife  living  together  consti- 
tute a  family,  within  the  spirit  and  Intent 
of  homestead  legislation,  whether  it  be  in 
the  form  of  organic  or  of  more  mutable 
law,  is  a  sound  and  recognized  proposition. 
Thomp.  Homest.  &  Ex.  §§  44,46,4«i;  Kitch- 
ell  V.  Burgwin,  21  lU.  40,  45.  Where  the 
relation  of  husband  and  wife  exists,  their 
joint  consent  is  essential,  under  our  con- 
stitution, to  any  voluntary  alienation  of 
the  homestead,  and  the  existence  of  such 
relation  logically,  if  not  necessarily,  fills 
out  the  measure  of  the  requirement  of  the 
constitution  for  exemption  of  the  land 
owned  by  the  head  of  the  family,  and  occu- 
pied by  them  as  a  home,  from  forced  sale. 

2.  Two  of  the  complainants,  J.Ford  Fin- 
egan and  .r .  Finegan  Paramore,  are  the 
heirs  of  the  mtestate;  the  former  being  his 
son,  and  the  latter  a  grandson,  and  the 
child  of  a  daughter,  Mrs.  Paramore.  The 
son  was  not  living  with  the  father  at  the 
death  of  the  latter;  and  whether  or  not  the 
grandson  was,  the  record  does  not  inform 
us.  The  son  had  attained  his  majority 
before  sucb  death ;  and  the  answer  says 
that  the  grandson  reached  maturity  before 
the  filing  of  the  bill,  which,  however,  waa 
nearly  19  monttas  subsequent  to  his  graad> 
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father's  death.  Ai  it  does  not  afflrmatlye- 
Ijr  appear  that  the  grandBon  was  at  the 
intestate's  death  nnder  21  years  ol  age,  or 
that  bewas  Uring  with  his  grandfather  at 
the  homestead,  we  will,  as  the  most  favor- 
able view  that  can  be  taken  with  reference 
to  the  argument  of  counsel  for  appellant, 
regard  him  as  having  been  over  the  age  of 
21,  and  as  not  one  of  those  living  at  the 
homestead. 

The  complainants  before  us,  seeking  an 
Injunction  against  the  sale  of  the  home- 
stead of  the  intestate  upon  a  judgment  re- 
covered since  his  death  against  his  admin- 
istratrix, are,  then,  his  widow,  a  son,  and 
a  grandson.  The  constitution  of  1868  pro- 
vided that  "  a  homestead,  to  the  extent  of 
one  hundred  and  sixty  acres  of  land,  or  the 
half  of  one  acre  within  the  limits  of  an  in- 
corporated city  or  town,  owned  by  the 
head  of  a  family  residing  in  this  state,  to- 
gether with  one  thousand  dollars'  worth 
of  personal  property,  and  the  improve- 
ments of  the  real  estate,  shall  be  exempted 
from  forced  sale  under  any  process  of  law, 
and  the  real  estate  shall  not  be  alienable 
without  the  Joint  consent  of  husband  and 
wife,  when  that  relation  exists,  •  *  •" 
and  the  exemptions  "shall  aocroe  to  the 
beirs  of  the  party  having  enjoyed  or  taken 
the  benefit  of  such  exemption.'    *     *     •" 

The  indebtedness  against  which  the  ex- 
emption is  claimed  Is  a  Judgment  recovered 
against  the  administratrix  on  a ,  promis- 
sory note  made  by  the  intestate  eaiiy  in 
February.  1882. 

The  intestate  enjoyed  the  benefit  of  the 
exemption.  It  was  not  necessary  to  sach 
enjoyment  that  there  should  have  been  an 
attempt  to  enforce  the  debt  against  the 
land,  nor  an  actual  setting  apart  of  the 
homestead  In  the  manner  provided  by  the 
Statute,  nor  that  there  should  be  any  rec- 
ord thereof. 

To  those  upon  whom  the  statute  throws 
the  title  by  descent,  the  constitution  gives 
the  right  of  exemption ;  or,  in  other  words, 
the  constitution  makes  the  exemption  an 
incident  to  the  inheritance,  and  thereby, 
in  so  far  as  the  homestead  or  other  exempt 
property  is  concerned,  repeals  the  general 
law,  governing  tn  the  case  of  other  prop- 
erty, that  the  heir  takes  subject  to  the 
debts  of  the  ancestor. 

The  rights  of  the  complainants,  what- 
ever they  may  be,  accrued  under  the  consti- 
tution of  1868;  the  indebtedness  having 
been  contracted  and  the  intestate  having 
died  prior  to  the  adoption  of  the  present 
organic  law,  which  organic  law,  we  may 
remark,  expressly  ordains  (section  3,  art. 
9)  that  the  exemptions  allowed  by  the 
former  constitution  shall  apply  to  all  debts 
contracted  and  judgments  rendered  subse- 
quent to  its  adoption,  and  prior  to  the 
adoption  of  the  present  constitution. 

It  has  been  held,  and  must  be  regarded 
aa  settied  by  this  court,  that  a  widow  is 
not  an  "heir"  of  her  husband,  within  the 
meaning  of  the  ninth  article  of  the  constitu- 
tion of  1868,  where  children  survive  him. 
WUson  v.  Fridenburg,  19  Fla.  461,  (decided 
in  June  term,  1882;)  Brokaw  v.  McDou- 
gall,  20  Fla.  212;  WUson  v.  Fridenberg,  21 
Fla.  386. 

That  the  son  and  grandson  are  heirs,  ac- 
cording to  the  statute  of  descents,  cannot 
be  denied;  but  it  is  urged  thafheira" 


means  "cbildren,"  and  that  "clilldrea" 
means  "  infants,"  or  persons  ander  21  years 
of  age,  not  adults;  and  two  sections  of 
statutory  law  are  Invoked  in  support  of 
this  view.  The  first  of  these  is  section  8,  p. 
531,McClel.  Dig.,  it  being  the  fifth  section  of 
an  act  approved  January  16,  1866.  The 
previous  provisions  of  the  act  exempted 
certain  personal  property,  and  every 
dwelling-house,  and  the  lot  upon  which  it 
stood,  in  any  city,  town,  or  village,  when 
the  owner  or  his  family  resided  in  the 
house,  and  the  house  and  lot  did  not  ex- 
ceed the  value  of  $1,000,  and  to  every  farm- 
er 40  aci-es  of  land,  5  acres  thereof  being  in 
cultivation  or  productive  use,  or  so  much 
of  the  40  acres  as  did  not  exceed  the  value 
of  $1,000.  The  section  relied  upon  by  coun- 
sel provided  that  the  proprietor  of  such 
lands  so  exempted  from  execution,  attach- 
ment, and  distress  should  have  power  to 
dispose  of  the  same  by  laat  will  and  testa- 
ment: and,  sbould  the  proprietor  of  such 
land  die  Intestate,  then  the  same  should  de- 
scend to  his  widow  and  minor  children, 
and  such  exemption  continue  through  the 
widowhood  of  the  widow,  and  the  minor- 
ity of  the  children:  and,  should  the  pro- 
prietor leave  neither  widow  nor  children, 
the  property  shall  be  subject  to  his  debts. 

The  other  section  invoked  is  section  16, 
p.  633,  McClel.  Dig.,  the  sixth  section  of  the 
act  approved  June  23, 1869,  entitied  "  An  act 
forsetting  apart  a  homestead  and  person- 
al property  to  be  exempted  from  forced 
sale  under  process  of  law."  The  only  part 
of  it  necessary  to  be  given  reads  as  fol- 
lows :  "  Real  and  personal  estateexempted 
from  forced  sale  under  any  process  of  law 
shall  likewise,  afterthe  death  of  the  owner, 
being  the  head  of  the  family,  be  exempt 
from  sale  in  all  cases  in  which  any  widow 
or  infant  children  of  the  owner  shall  sur- 
vive and  claim  such  exemption." 

The  former  of  the  above  sections  is,  aa  is 
apparent,  a  part  of  the  homestead  and  ex- 
emption law,  aa  regulated  by  statute  in 
force  here  prlorto  the  operation  of  the  con- 
stitution of  1868;  and  it  la  clear  to  our 
minds  that  the  ninth  article  of  that  consti- 
tution, by  its  exemption  provisions  as  to 
real  and  personal  property,  supplanted  en- 
tirely all  previous  statutory  exemptions,  at 
least  as  to  indebtedness  accruing  subse- 
quent to  the  time  when  the  constitution 
became  of  force.  An  immediate  result  of  a 
comparison  of  the  section  of  the  statute 
of  1866  with  the  exemption  provisions  of 
the  constitution  is  a  perception  of  the  ab- 
sence from  the  latter  of  any  discrimination 
between  minor  and  a.dalt  heirs,  and  of  any 
limitation  upon  the  duration  of  the  ex- 
emption from  indebtedness  after  the  death 
of  the  head  of  the  family.  la  the  statute 
the  discrimination  and  limitation  are  ex- 
press and  unmistakable;  in  the  constitu- 
tion there  is  none,  but  the  "heirs  "take  the 
property  with  an  express  guaranty  of  an 
exemption,  which  is  unlimited.  The  ab- 
sence from  the  constitution  of  the  distinc- 
tion and  the  limitation  to  be  found  in  the 
statute  cannot  be  regarded  as  acciden  tal 
or  meaningless,  but  are  clearly  indicative 
of  a  purpose  to  do  away  with  them. 

Turning  our  attention  to  the  above  stat- 
ute of  June,  1869,  we  find  that,  in  the  sec- 
tions preceding  the  one  set  out  above.  It 
provides  a  mode  of  procedure  by  which  a 
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bead  of  afamily  residing  In  this  state  may, 
dtber  before  or  after  a  levy,  designate  or 
set  apart  bis  homestead,  and  for  a  survey 
of  the  same  at  the  instance  of  a  Judgment 
creditor  dissatisfied  as  to  the  quantity  of 
land  claimed  as  a  homestead.  The  seventh 
and  subsequent  sections  make  provision 
for  setting  apart  f  1,000  worth  of  personal 
property  when  a  levy  has  been  made,  and 
for  a  plaintlB  in  decree  or  Judgment  test- 
ing by  bill  In  equity  whether  property 
claimed  to  beexerapt  as  ahomestead  Is  so. 

It  was  not  theparpose  of  the  above  stat- 
ute of  1860  to  amend  the  statute  of  de- 
scents, nor  was  such  the  effect  of  the  lan- 
guage quoted  from  theslxOiBection.  Adult 
children  and  grandchildren,  the  latter  be- 
ing the  offspring  of  a  child  who  has  died 
before  the  common  ancestor,  are  still  the 
heirs  of  the  deceased  ancestor,  and  upon 
them  the  title  of  his  real  estate  fails  by  in- 
beritance,  whether  the  land  be  impressed 
with  the  character  of  a  homestead  or  not. 
rbe  only  meaning  or  effect  that  can  be 
claimed  for  the  quoted  language  of  the  sec- 
tion, if  it  is  to  be  regarded  other  tlian  an 
adoption  of  the  same  mode  of  procedure 
appiicatile  in  other  cases  for  setting  apart 
A  homestead  and  personal  property  ex* 
empted  from  forced  sale,  is  that  it  excludes 
from  the  benefit  of  the  exemption  any  heir 
apon  whom  the  title  to  the  land  may  de- 
scend, who  is  not  an  Infant  child  of  the  an- 
cestor or  bead  of  the  family ;  either  this,  or 
that  the  adult  heirs  are  excluded  unless 
there  be  at  the  death  of  the  ancestor  also 
a  widow  or  an  Infant  child  surviving  hlin. 

The  language  of  the  third  section  of  the 
ninth  article  of  the  constitution  is  that 
"the  exemptions  provided  for  In  sections 
one  and  two  shall  accrue  to  the  heirs  of 
the  party  having  enjoyed  or  taken  the  ben- 
efit of  such  exemption."  The  meaning  of 
'this  is  that  those  who  inherit  the  proper^ 
shall  take  with  it,  and  as  incident  to  the 
Inheritance,  the  same  exemption  from  the 
debts  of  the  deceased  head  of  the  family 
who  owned  It  as  he  enjoyed  at  his  death. 
This  exemption  is  from  liability  for  the 
debts  of  the  ancestor,  and  it  is  given  to 
whoever  maybe  heirs,  without  reference  to 
whether  they  be  Infants  or  adults.  No 
such  condition  Is  to  be  found  In  the  consti- 
tution, but,  according  to  its  plain  Ian 
guage  and  meaning,  the  heirs,  if  they  be 
all  adults,  take  the  exemption  with  the 
land  in  the  same  way  that  infant  heirs  do ; 
and,  if  some  heirs  are  adult  and  some  in- 
fant, the  constitution  has  provided  that 
the  title  to  the  homestead  vests  in  the  for- 
mer freed  from  liability  for  the  ancestor's 
debts,  Just  as  it  does  in  the  latter.  Legis- 
lation seeking  to  make  infancy  a  test 
among  betrs  of  the  right  to  the  enjoyment 
of  the  exemption  is  hostile  to  the  con- 
stitution, in  tbat  it  adds  a  requirement 
forsuch  enjoyment  not  to  be  found  in  that 
instrument.  We  are  not  required  nor  do 
we  mean  to  say  that  the  constitution  in- 
hibits all  cfaanf  "  "  -tatnte  of  de- 
scents, bnt,  in  the  purpose 
and  effect  of  '  ras  that  the 
exemptioof '  tnd  or  other 
properttpf'^  ght  descend 
ay  taillgf  the  consld- 
"                                        von  or  per- 


It  may  be  said,  however,  that  to  permit 
adult  heirs  tu  enjoy  the  benefit  of  the  ex- 
emption  is  InconRlstent  with  the  general 
idea  or  purpose  of  a  homestead,  and  that 
this  is  more  pi-omlnently  so  when  such 
adults  have  not  lived  under  the  home  roof, 
and  been  a  part  of  the  family  it  protects. 
The  answer  to  this  is  found  in  the  very 
provision  of  the  constitution  that  the  ex- 
emption shall  accrue  to  the  heirs  of  the 
party  having  enjoyed  It.  That  property 
which  creditors  could  not  take  from  the 
head  of  thefamily  when  he  was  living  they 
cannot  take  from  his  heirs  after  his  death. 
This  is  what  the  constitution  plainly  said 
to  any  one  who  might  l)ecome  a  creditor. 
It  required  that  a  person  should  be  an 
heir,  and  nothing  else,  to  successfully  claim 
the  exemption  against  the  debts  of  the  an- 
cestor who,  at  his  death,  was  the  head  of 
a  family  residing  in  this  state.  No  resi- 
dence upon  the  land,  or  abiding  with  the 
parent  or  ancestor,  was  made  a  condition 
to  such  heirship  or  consequent  right  of  ex- 
emption ;  nor  is  the  heirs'  right  of  exemp- 
tion f  romtne  ancestor's  debts  dependent  up- 
on a  use  by  them  of  the  land  as  a  homestead. 
Reeves  v.  Petty,  44  Tex.  249.  Whatever  the 
interest  of  the  ancestor  was  In  the  land,  it 
descends  to  and  vests  in  the  heir,  whether 
it  be  a  term  of  years,  a  fee-simple,  or  other 
estate  extending  beyond  the  life  of  the  an- 
cestor. We  have  found  no  constitution  or 
other  homestead  law  like  ours;  nor  any 
decision  which,  in  view  of  the  plain  lan- 
guage of  our  Instrument,  Justifies  us  in  de- 
parting from  the  well-known  meaning  of 
the  terms  used,  and,  by  construction,  for- 
mulating what  to  our  minds  might  be  a 
more  reasonable  homestead  or  exemption 
system. 

We  are  aware  the  word  "children"  In  a 
Texas  statute  providing  that  ahomestead 
shall  descend  and  be  setapartto  the  widow 
and  children  has  been  construed  to  Include 
only  such  children  as  were  minors,  and  not 
those  who  were  adults.  The  word  "chil- 
dren, "  when  used  Irrespective  of  parentage, 
may  denote  that  class  of  persons  under  the 
age  of  21  years,  as  distlnguisbed  from  adults, 
but  its  ordinary  meaning,  with  respect  to 
parentage,  is  sons  and  daughters  of  what- 
ever age,  (see  titles  "Child,"  "Minority," 
"Majority,"  Abb.  Law  Diet,  and  Bouv. 
Law  Diet.;)  and  the  Texas  court  adopted 
the  former  meaning  as  moreeonsistent  with 
the  purposes  of  homesteaxl  legislation,  yet 
held  that  the  estate  vested  in  the  infant 
children  not  merely  during  minority  or 
infancy,  or  so  long  as  they  continued  to 
occupy  it  as  a  homestead,  but  in  fee  and 
independent  of  a  continuation  of  its  use  as 
a  home,  (Reeves  v.  Petty, 44 Tex.  249;  Horn 
V.  Arnold,  52  Tex.  161.)  The  word  "heirs" 
does  not  afford  an  opportunity  for  the 
construction  thus  given  to  "children,"  as 
between  minors  and  adults. 

3.  It  appears  from  the  record  before  us 
that,  at  the  time  the  bill  was  filed  to  en- 
Join  the  sale  by  the  sheriff  under  the  execu- 
tion Issued  upon  the  Judgment  referred  to, 
Mrs.  Flnegan  had  instituted  against  the 
son  and  grandson  a  proceeding  for  the  par- 
tition of  the  homestead  property,  and  that 
a  decree  had  been  made  on  February  3, 
1887,  appointing  commissioners  to  divide 
the  same  between  herself  and  them,  and 
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the  commissioners  reported  the  lands  to 
be  so  situated  that  they  could  not  be  di- 
vided without  great  prejudice  to  the  own- 
ers, and  recommended  a  sale,  and  on  the 
1st  ol  March  a  sale  was  ordered,  and  on 
the  1st  day  ol  August  in  the  same  year  the 
property  was  sold  to  Mrs.  Finegan,  and 
the  sale  was  confirmed  in  the  following 
September,  aud  on  the  4th  day  of  October 
the  cummisslonerconrej-ed  the  land  to  her 
by  a  deed.  The  bill  was  filed  on  the  23d 
day  of  May  in  the  same  year,  and,  as  is  ap- 
parent, thesale  and  proceedingsconsequent 
upon  it  were  subsequent  thereto.  The  de- 
cree of  partition,  that  for  the  sale,  and  the 
deed  are  the  only  parts  of  the  partition  pro- 
ceeding before  us,  yet  they  give  the  Infor- 
mation Indicated  above.  It  also  appears 
that  on  the  26th  day  of  January,  1886,  a 
few  days  less  than  three  months  after  the 
death  of  the  intestate,  Mrs.  Finegan  filed 
In  the  coonty  court  of  Orange  county  an 
elecUon  to  take  a  child's  part  in  lieu  of 
dower  "in  aud  to  all  the  real  and  personal 
property  of  which  she  was  dowahle,  ac- 
cording to  the  true  intendment  of  the  law, 
as  widow  "  of  the  intestate. 

Upon  these  pruceedlngrs  two  positions  are 
asserted  by  counsel  for  appellant.  The 
first  is  that,  the  widow  having  elected  to 
take  a  child's  part,  her  interest  in  the  es- 
tate Is  subject  to  the  execution ;  and  the 
second  is  that,  the  property  having  been 
sold  and  passed  out  of  the  heirs,  it  has 
thereby  become  subject  to  the  lien  of  the 
Judgment. 

The  answers  to  these  propositions  are 
apparent.  To  the  first  it  may  be  well  said 
that  if  the  widow  had  no  other  interest  in 
the  homestead  but  dower,  as  was  held  in 
the  Fridenburg  and  McDougall  Cases, 
supra,  and  her  election  to  take  a  child's 
part  was  a  surrender  of  her  dower  claim 
with  its  superiority  to  the  rights  of  credit- 
ors, this  did  not  affect  the  title  of  the  heirs 
to  the  entire  homestead  discharge  of  her 
dower  claim.  Again,  if  she  has  successful- 
ly asserted,  as  she  seems  to  have  done  by 
her  partition  suit,  a  claim  to  a  one-third 
interest  in  this  land  as  against  the  heirs, 
or  with  their  consent,  it  is  a  matter  of  no 
concern  \  the  appellant  or  other  similar 
creditors.  They  are  not  Injured,  for  the 
same  land ,  if  she  bad  no  interest  in  It,  would 
go  to  the  helm  exempt  from  the  Indebted- 


As  to  the  lien  of  the  judgment,  nothing 
Is  required  to  be  said  other  than  that  be- 
fore the  judgment  was  rendered  the  title 
had  descende<l  to  the 'heirs  exempt  from 
liability  for  the  Intestate's  indebtedness, 
and  the  judgment  against  the  administra- 
trix was  never  a  Hen  upon  it,  even  should 
we  admit  that  a  judgment  against  an 
administrator  or  administratrix  Is  a  lien 
upon  any  of  the  Itmds  of  an  intestate. 

The  decree  making  the  injunction  per- 
petaal  Is  afiSnned,  and  It  will  be  ordered 
accordingly. 

(26  ma.  »3S)  """" 

Lay  v.  AtisTUf. 
(Supreme  Court  of  Florida.    Jan.  18, 1890.) 

COBPOBATIONS — ASSIONUENT  OF  ITOTE  BT  OPri- 
CER8. 

A  proml88oi7  note  pajrable  to  the  order  of 
the  PsnaaofTkee  &  WlttUocodcbee  Navigation  Com- 


pany, and  a  mortgam  seearlng  tlie  same,  were  as- 
si^ed  by  its  president  and  secretary ;  the  assign- 
ment being,  in  substance:  "We,  the  undersigned 
D.  R.T.,  president,  and  C.  S.  B.,  secrelary,  of  the 
P.  &  W.  N.  Co.,  have  transferred  to  J.  C.  the  at- 
tached mortgage  and  note,  and  on  the  part  of  said 
company  have  hereto  attached  our  names  and  af- 
fixed our  seals,"— they  signing  their  individnal 
names,  and  using  statutory  private  seals:  Held, 
(1)  that  tho  assignment  is  upon  its  face  the  act  of 
the  company,  through  these  offloes,  and  not  the  in- 
dividual aot  of  the  officers;  (3)  that  a  biU  setting 
up  the  assignment,  and  alleging  that  the  oflicera 
had  authority  to  make  it,  shows  a  valid  transfer 
of  the  note  and  mortgage  to  the  assignee,  and  is 
not  demurrable  as  not  showing  that  the  company 
had  parted  with  its  title  to  these  instruments. 
Maxwell,  J.,  dissenting. 
(Syllatnu  by  the  Court.) 

Appeal  from  circuit  court,  Sumter  conn> 
ty;  J.  J.  FiNLKY,  .Tndge. 

Fleming  &  Daniel,  for  appeUant.  Joba 
O.  Reardon,  tor  appellee. 

Ranet,  C.  J.  The  bill  of  foreclosure  be- 
fore us  alleges  that  the  appellee  executed 
a  promissory  note  payable  to  the  order  of 
the  Panaaoffkee  &  Wlthlacoochee  Naviga- 
tion Company,  and  a  mortgage  on  lands 
to  secure  Its  payment,  and  that  the  note 
and  mortgage  were  assigned  to  one  John 
Coniey,  for  value  received,  by  D.  R.  Towns, 
as  president,  and  C.  S.  Bushnell,  as  secre- 
tary, of  the  said  Panasoffkee  &  Wlthlacoo- 
chee Navigation  Company,  the  said  presi- 
dent and  secretary  having  the  authority 
so  do;  all  of  which  will  appear  indorsed 
and  acknowledged  upon  said  mortgage. 
The  note  and  mortgage  are  made  exhibits 
to  the  bill,  as  a  part  of  it.  The  asHlgnment 
indorsed  on  the  mortgage  is,  omitting  the 
statement  of  the  locality  of  Its  execution, 
and  the  names  and  attestation  of  the  Sub- 
scribing witnesses,  as  follows : 

"Be  it  known  to  all  men  that  on  this 
thirteenth  day  of  September,  A.  D.  1884, 
we,  the  undersigned,  D.  K.  Towns,  presi- 
dent, and  C.  S.  Bushnell,  secretary,  of  the 
Panasoffkee  and  Wlthlacoochee  Naviga- 
tion Company,  have  transferred  to  John 
Coniey  the  attached  mortgage  and  note, 
and,  on  the  part  of  said  company,  have 
hereto  attached  our  names,  and  affixed  our 
seals,  the  day  and  year  first  above  written. 
"D.  R.  Towns.  [l.  s.l 
"C.S.  Bushnell.     [l.s.]" 

The  bill  also  alleges  that  Coniey,  fdr  val- 
ue, sold  and  assigned  the  note  and  mor1>- 
gage  to  complainant. 

The  appellant  has  demurred,  and  the 
grounds  stated  are  that  it  appears  by  the 
hiW— First,  that  complainant  has  no  title 
to  the  note  or  mortgage;  and, seconcf,  that 
neither  of  said  instruments  has  been  as- 
sig^ned  to  the  plaintiff  by  the  Panasoffkee  & 
Wlthlacoochee  Navigation  Company ;  and, 
third,  that  the  company  hold  title  to  the 
note  and  moi-tgage. 

It  is  contended  on  behalf  of  appellant 
that  the  assignment  is  the  act  of  Towns 
and  Bushnell  Indlvidaally,  and  not  the  act 
of  the  corporation ;  but  the  authorities  do 
not  sustain  this  position.  Where  a  note  Is 
payable  to  a  corporation  by  its  corporate 
name,  and  is  indorsed  by  an  authorised 
agent  or  official,  with  the  sufiix  of  his  offi- 
cial position,  it  will  be  regarded  that  he 
acts  for  his  principal,  disclosed  on  the  pa- 
per aa  the  payee,  and  who  therefore  is  tho 
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only  person  competent  to  transfer  the  !&• 
sal  title.  Daniel,  Neg.  InBt.  §  416;  Rand. 
Com.  Paper,  §  145.  An  Indoreement  by  an 
officer  of  a  corporation  Is  prima  fade  the 
act  of  the  company.  Id.§3«8;  Fryev.  Tuck- 
er, 24  111.  180.  In  Mclntlre  v.  Preston,  5 
GUman,  48,  a  note  payable  to  a  corpora- 
tion was  assigned  thus:  "Without  re- 
course. Joel  Scott,  Secy  ;"  and  It  was 
held  that  when  properly  filled  out,  as  the 
plaintiff  might  do  on  the  trial.  It  was  suffi- 
cient to  puss  the  legal  title  to  the  note, 
and  that  the  authority  of  Scott,  the  secre- 
tary, to  assign  it,  could  only  be  questioned 
by  plea.  See,  also,  Goodrich  v  Reynolds, 
81  111.  491.  Bank  v.  Pepoon,  11  Mass.  2^8, 
decides  the  same,  where  the  indorsement 
was  In  blank,  by  an  authorized  attorney 
signing  his  name,  and  styling  himself  "at- 
torney. "  Folger  V.  Chase,  18  Pick.  63,  was 
a  case  where  a  note  was  Indorsed  by  the 
payee  to  a  bank,  and  its  cashier  indorsed 
It  as  follows:  "P.  H.  Folger,  Cashier;" 
andltwas  objected  thatthe  latter  indorse- 
ment was  not  made  In  the  name  of  the  cor- 
poration. "  But, "  said  the  supreme  court 
of  Massachusetts,  "  we  think  the  indorse- 
ment by  the  cashier,  In  his  official  capac- 
ity, sufficiently  shows  that  the  indorse- 
ment was  made  in  behalf  otthe  bank ;  and. 
If  that  is  not  sufficient,  the  plaintiffs  have 
the  right  now  to  prefix  the  name  of  the 
corporation. "  Nicholas  v.  Oil  ver,  36  N.  H. 
218,  decides  that  the  indorsement,  "  VV. 
Earle,  a.  Sec't'y,"  made  on  a  promissory 
note  payable  to  an  insurance  company,  is 
to  be  considered  the  Indorsement  of  the 
company,  if  nothing  further  appear  to  in- 
dicate that  it  is  intended  as  the  indorse- 
ment of  some  other  party.  In  Russell  v. 
Folsom,  72  Me.  436,  the  Indorsement,  by 
the  treasurer  of  the  payee  corporation  sign- 
ing bis  name,  and  an  abbreviation  of  his 
office,  was  held  to  transfer  the  legal  title; 
and  In  Farrar  v.  Gllman,  19  Me.  440,  the  in- 
dorsement by  the  cashier  of  the  bank  was 
adjudged  to  be  prima,  facie  evidence  of  a  le- 
gal transfer  of  a  negotiable  note.  See,  al- 
so. Chase  v.  Hathom,  61  Me.  505 ;  Dunn  v. 
Weston,  71  Me.  270;  Elwell  v.  Dodge,  S3 
Barb.  336;  Bank  v  Clements,  31  N.  Y.  33. 

Looking  at  the  indorsement,  it  is  appar- 
ent from  its  face,  considering  its  entire  lan- 
guage, that  the  officers  Intended  to  act  on 
behalf  of  their  company,  and  not  as  princi- 
pals ;  and,  when  viewed  in  the  light  of  the 
above  authorities,  the  conclusiou  follows 
that  the  Indorsement  is  the  act  of  the  com- 
pany, and  not  of  the  individuals  whose  sig- 
natures are  affixed  to  it. 

The  bill  alleges  that  the  officers  bad  au> 
tbority  to  assign  the  note  and  mortgage; 
and  this  is  admitted  by  the  demurrer,  and 
can  only  be  traversed  by  proi>er  averments 
In  an  answer  or  plea. 

There  is  nothing  in  the  conclusion 
reached,  or  the  authorities  cited  above, 
that  is  inconsistent  with  the  case  of  Robin- 
son V.  Springfield  Co.,  21  Fla.  203,  and  oth- 
er kindred  cases  not  falling  within  the  rule 
controlling  Indorsements  by  officers  of  cor- 
porations. 

The  order  overruling  the  demurrer  is  af- 
flrmed,  and  the  cause  will  be  remanded  for 
further  proceedings  consistent  with  this 


opinion,  and  the  equity  practice  in  snob 
cases. 

Maxwell, J., (dissenting.)  Idonot con- 
cur with  the  majority  of  the  court.  That 
the  assignment  to  Conley,  so  far  as  legal 
obligation  Is  concerned,  Is  not,  in  its  char- 
acter, such  as  of  itself  to  bind  the  corpora- 
tion, does  not,  I  think,  admit  of  dispute. 
The  paper  executed  for  the  purpose  of  as- 
signment is  not  in  the  name  of  the  com- 
pany, and  is  executed  by  parties  who  do 
not  in  terms  claim  authority  to  make  it; 
and  there  is  nothing  In  it  that  makes  it 
the  a«t  of  thecompany  Towns  and  Bnsh- 
nell "  have  transferred  "  to  Conley.  This  is 
their  individual  act,  according  to  fully-es- 
tablished law,  notwithstanding  the  words 
"president"  and  "secretary,"  which  fol- 
low. These,  in  such  a  connection,  are  only 
words  describing  the  persons,  and  do  not 
import  repi-esentative  action,— in  this  case, 
more  manifest  from  the  fact  that  they  sign 
thepaper,not  in  the  nameof  the  company, 
but  in  theirindlvidual  names,  without  any 
official  or  other  designation  of  agency,  and 
affix  their  Individual  seals  thereto.  Such 
aninstrument,  regarded  upon  its  face  alone, 
cannot  be  taken  as  transferring  the  prop- 
erty of  the  company  in  the  note  and  mort- 
gage. It  belongs  to  the  class  of  transac- 
tions in  which  persons  acting,  or  claiming 
to  act.  In  a  representative  capacity, so  dis- 
charge their  functions  as  to  make  them- 
selves individually  responsible.  Among 
the  numerous  cases  of  this  character  are 
Barker  V.  Insurance  Co.,  3  Wend.  94;  Taftv. 
Brewster,  9  Johns.  334 ;  Stone  v.  Wood,  7 
Cow.  453;  Tippets  v.  Walker,  4  Mass.  594; 
Bradlee  v.  Manufactory,  16  Pick.  847.  See, 
also.  Story,  Ag.  §  276. 

The  assignment  itself  being  insufficient  to 
bind  the  corporation,  I  think  the  allega- 
tions of  the  bill  in  regard  to  authority  of 
the  president  and  secretary  of  the  corpora- 
tion to  make  it  are  not  sufficiently  specific  to 
hold  the  demurrer  as  admitting  the  au- 
thority. I  concede  that.  If  they  were,  the 
complainant  would  be  entitled  to  his  decree. 
The  infirmity  of  the  assignment  is  not  such 
as  to  render  It  totally  void  as  against  the 
corporation;  but,  upon  due  allegation  and 
proof  of  proper  agency  in  its  execution,  it 
should  be  upheld  as  the  act  of  the  corpora- 
tion. That  this  may  be  done  by  evidence 
aliunde,  where  the  instrument  itself  is  de-' 
fectively  executed,  is  maintained  by  abun- 
dant authority.  See,  among  others.  Fleck- 
ner  v. Bank, 8  Wheat.  838;  Everett  v.  U.S., 
6  Port.  (Ala.)  166;  McWhorter  v.  Lewis,  4 
Ala.  198;  Melledge  v.  Iron  Co.,  5  Cush.  158; 
Halle  V.  Pelrce,  32  Md.  827;  and  Tippets  y. 
Walker,  supra.  In  the  last  case  it  was  de- 
cided that  the  persons  professing  to  act  aa 
agents  were  individually  liable,  and  not 
the  corporation;  but  the  court  virtually 
said  that,  if  therehad  been  evidence  to  show 
the  agency  of  the  persons,  its  decision  w  ould 
have  been  different. 

My  conclusion  is  that  the  demurrer  should 
have  been  sustained,  with  liberty  to  com- 
plainant to  amend  his  bill,  if  he  can,  by 
more  definite  and  certain  allegations  ot 
the  authority  of  the  president  and  secre- 
tary to  make  the  assignment  in  question. 
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PoBTEB  T.  State. 


ISu-preuM  Court  of  Florida.    Feb.  12, 1890.) 
IiABcsirr— Iiisionrairr— Dbscbiftion  or  Pbofbb- 

TT— MONBT. 

1.  An  Indictment  for  larceny  sufficiently  de- 
scribes the  kind  and  value  of  property  stolen  as 
"one  lot  of  silver  coin,  of  the  denomination  of  one 
dollar  each,  of  the  currency  of  the  United  States, 
of  the  value  of  twenty-five  dollars,  of  the  goods, 
moneys,  and  chattels  of  one  J.  H.  M. " 

2.  An  indictment  for  the  larceny  of  "one  lot  of 
silver  coin  of  the  United  States  currency,  of  the  de- 
nomination of  dollars,  half-dollars,  quarters,  dimes, 
and  five-cent  pieces,  of  the  value  of  twenty -five  dol- 
lars, a  more  particular  description  of  which^soin  is 
to  the  jurors  unknown,  of  the  goods, "  etc.,  is  suffi- 
ciently specific  to  warrant  a  jndfpnent  upon  a  gen- 
eral verdict  of  guilty. 

(SyUabua  by  the  Court.) 

William  B.  Lamar,  Atty.  Oen.,  for  the 

State. 

MiTCHKr.L,  J.  The  plaintiff  in  error  was 
convicted  upon  a  charge  of  larceny,  and 
brings  bis  case  here  upon  writ  of  error  to 
the  circuit  court  ol  Santa  Bosa  county 
from  an  order  of  said  court  overruling  the 
motion  in  arrest  of  judgment,  and  assigns 
the  following  errors :  (1)  The  court  erred 
in  refusing  the  motion  in  arrest  of  judg- 
ment; (2)  the  court  erred  in  holding  the 
indictment  herein  sufficient  to  render  judg- 
ment on;  (3)  the  court  erred  in  holding 
that  the  indictment  sufBciently  described 
the  money  alleged  to  have  been  stolen. 
These  several  assignments  may  be  con- 
strued together. 

The  Indictment  contains  two  counts,  the 
first  of  which  charges  the  defendant  with 
larceny  of  "  one  lot  of  silver  coin,  of  the  de- 
nomination of  one  dollar  each,  of  the  cur- 
rency of  the  United  States,  of  the  valae  of 
twenty-flve  dollars,  of  the  goods,  moneys, 
and  chattels  of  one  J.  H.  McLendon ; "  and 
the  second  count  charges  the  defendant 
with  the  larceny  of  "one  lot  of  silver  coin 
of  the  United  States  currency,  of  the  de- 
nomination of  dollars,  half  dollars,  quar- 
ters, dimes,  and  five-cent  pieces,  ot  the  val- 
ue of  twenty-flve  dollars,  a  more  partli-u- 
lar  description  of  which  coin  is  to  the  ju- 
rors unknown,  of  the  goods,"  etc.  The 
only  question  to  be  considered  is  as  to  the 
sufficiency  ot  the  indictment. 

There  is  a  conflict  of  authorities  a.s  to 
whether  or  not  the  description  of  the  coin 
in  the  first  count  ot  the  indictment  is  suffi- 
ciently definite.  At  the  common  law  this 
description  was  not  sufficient,  and  the 
same  doctrine  has  been  held  in  some  of  the 
courts  in  this  country;  but  other  authori- 
ties of  high  respectability  hold  that  the 
description  is  sufficient.  Brown  t.  People, 
29 Mich. 232;  Com.  v.  O'Connell,  12 Allen, 451 ; 
State  V.  Walker,  22  La.  Ann.  425;  Com.  v. 
Gallagher,  16  Gray,  240,  citing  U.  S.  r.RIgs- 
by.  2  Cranch,  C.  C.  364 ;  Merwin  v.  People,  26 
Mich.  208;  McKane  v.  State,  11  Ind.  195; 
Berry  v.  State,  10  Ga.  511. 

We  are  Inclined  to  think  that  the  rule 
laid  down  by  these  authorities  is  the  cor- 
rect one.  The  money  was  described  as  sil- 
ver dollars,  ot  the  currency  of  the  United 
States,  ot  the  value  ot  twenty-fl  ve  dollars, 
and  it  was  sufficient  to  put  the  defendant 
on  notice  of  the  charge  against  him ;  and 
bdng  thus  advised,  and  it  being  incumbent 
on  the  state  to  prove  every  material  alle- 
T.7so.no.4 — 10 


gatlon  ot  the  indictment.  Including  the  de- 
scription ot  the  money  alleged  to  have  been 
stolen,  the  defendant  was  protected  In  all 
his  rights,  and  was  not  injured  because  the 
money  was  not  more  definitely  described. 
But,  If  there  could  be  any  doubt  as  to  the 
sufficiency  of  the  description  of  the  money 
In  the  first  count,  there  could  be  no  doubt 
asto  the  sufficiency  of  the  second  count,  be- 
cause the  second  count  shows  why  the 
money  was  not  more  particularly  de- 
scribed; and  this  was  all  that  was  re- 
quired to  make  the  description  sufficient. 
People  V.  Linn,  23  Cal.  150;  Com.  t.  Saw- 
telle,ll  Cush.  142;  2  Blsh.  Crim.  Proc.  §  703 
et  seq. ;  Com.  v.  Gallagher,  16  Gray,  240; 
Merwin  v.  People,  26  Mich.  298. 

There  being  a  good  count  in  the  indict- 
ment, and  there  being  a  general  verdict  of 
guilty,  it  applied  to  the  whole  indictment; 
and  thecourt  below  committed  no  error  in 
deciding  that  theindlctmentwassufficient, 
and  overruling  the  motion  in  arrest  of 
judgment. 

The  judgment  of  the  court  below  is  al- 
flrmed. 


(88  Ala.  G6» 

Cooper  et  ah  v.  Davis  et  aJ. 
(Supreme  Court  of  Alabama.    Jan.  28, 1890.) 
ExBOUTioN— Claim-Bonds. 
Where  an  affidavit  of  title  to  property  levied 
on  under  execution  is  mode,  and  a  claim-bond  ez- 
cated,  and  upon  the  trial  the  property  is  found  lia- 
ble to  execution,  and,  upon  failure  to  deliver  by 
the  claimant  within  10  days,  the  claim-bond  is  in- 
dorsed, "Forfeited,"  and  returned,  the  constable 
is  unauthorized  to  accept  affidavit  of  claim  and 
claim-bond  from  another  party,  while  the  property 
is  withheld,  so  as  to  defeat  the  plaintiffs'  right  to 
execution. 

Appeal  from  city  court  of  Annlston ;  W. 
F.  Johnston,  Judge. 

This  was  a  motion  to  quash  an  execution 
in  favor  ot  appellants,  C.  J.  Cooper  &  Co., 
against  L.  A.  Davis  et  aJ.,  appellees. 

E.  H.  Hanna,  for  appellants.  John  M. 
Caldwell,  tor  appellees. 

CtflPTON,  J.  This  proceeding  is  a  mo- 
tion to  quash  an  execution  issued  against 
the  makers  ot  a  claim-bond,  on  the  ground 
that  the  bond  was  improperly  indorsed, 
and  returned,  "Forfeited."  The  motion 
was  submitted  to  the  city  court  on  an 
agreed  statement  ot  facts,  which  are:  An 
execution  in  favor  ot  appellants  was  levied 
by  the  constable  on  certain  property.  Mrs. 
Ii.  A.  Davis  made  an  affidavit  that  she  had 
a  just  title  to  the  property,  and  a  claim- 
bond,  which  was  accepted  by  the  consta- 
ble. On  a  trial  ot  the  claim  suit  before  a 
justice  ot  the  peace,  the  property  was 
found  subject  to  plaintiffs'  judgment.  The 
makers  of  the  bond  tailing  to  have  it  forth- 
coming within  10  days  thereafter,  the  con- 
stable indorsed  the  bond,  "Forfeited,"  and 
returned  the  same  to  the  justice,  who 
thereupon  issued  execution  against  all  the 
obligors  in  the  bond.  After  the  rendition 
ot  the  judgment  condemning  the  property 
to  the  satisfaction  of  plaintiffs'  judgment, 
but  before  the  claim-bond  was  indorsed 
and  returned,  "Forfeited,"  a  stranger  to 
plaintiffs'  execution  and  to  the  claim  pro- 
ceeding's made  an  affidavit  of  claim  and  a 
claim-bond,  under  the  statute,  for  the  trial 
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of  the  right  of  property,  which  were  ac- 
cepted by  the  constable. 

No  question  being  raised  in  regard  to  the 
regularity  of  the  judgment  rendered  by  the 
justice  on  the  trial  of  the  right  of  proper- 
ty, which  may  be  amended,  if  necessary, 
and  as  to  the  parties  agreed  that  the  prop- 
erty was  found  subject,  we  shall  consider 
the  questions  raised  and  argued  as  they 
were  presented  and  decided  by  the  city 
court  on  the  agreed  statement  of  facts. 
The  condition  of  the  claim-bond  was  that 
themalcers  should  have  the  property  forth- 
coming for  the  satisfaction  of  plalntlHs' 
Judgment,  If  found  liable  therefor.  The 
judgment,  finding  the  property  liable,  fixed 
and  rendered  absolute  the  obligation  to 
have  it  fortbcoming.  On  failure  to  do  so, 
plaintiffs'  unquestioned  right  was  to  have 
the  bond  indorsed  and  returned,  "Forfeit- 
ed," and  to  have  an  execution  against  the 
obllgore.  The  judgment  of  condemnation 
was  conclusive,  and  estopped  them  from 
denying  that  the  property  was  subject  to 
the  execution.  If  thecoustablebad  refused 
or  failed  to  indorse  and  return  the  bond 
as  required  by  the  statute,  a  ma.nduinu8 
would  have  been  awarded,  on  proper  ap- 
plication, to  compel  him  to  perform  such 
duty.  The  facts  clearly  distinguish  this 
case  from  Roswald  v.  Hobble,  85  Ala.  73, 
4  South.  Rep.  177,  and  bring  It  within  the 
principle  settled  In  C!ooper  v.  Peck,  22  Ala. 
406.  In  the  first  case,  the  claimant,  by  a 
replevy-bond,  obtained  possession  of  the 
property  levied  on  under  an  attachment 
against  a  third  person.  On  the  next  day 
they  interposed  a  claim  under  the  statute, 
by  making  the  requisite  aflldavlt  and  bond, 
which  was  accepted  and  approved  by  the 
sheriff,  and  returned  by  him  to  the  court.  It 
is  said  that  the  acceptance  of  affidavit  of 
claim,  and  approval  of  the  claim-bond, 
"estopped  the  claimants  from  denying 
that  they  acquired  the  possession,  and 
held  It  under  the  claim-bond.  If  the  sher- 
iff had  been  placed  in  possession  of  the 
property,  be  would  have  retained  it  only 
long  enough  to  have  approved  the  bond, 
when  it  would  have  passed  instantly  to 
the  claimants. "  The  obligation  to  deliver 
the  property  to  the  sheriff  under  the  re- 
plevy-bond bad  not  been  rendered  absolute 
by  a  judgment  in  favor  of  the  plaintiff  in 
the  attachment  suit.  The  effect  of  accept- 
ing and  approving  the  claim-bond  was  to 
transfer  possession  underthe  replevy-bond 
from  the  claimants  to  themselves  under 
the  claim-bond,  with  the  assent  of  the 
sheriff;  the  makera  of  both  bonds  being 
the  same  persons.  Manual  delivery  of  the 
property  to  the  sheriff  was  considered  an 
empty  form  and  unsubstantial  ceremony 
which  thelaw  does  not  regard.  In  the  sec- 
ond case,  property,  which  had  been  at- 
tached, was  replevied  by  a  stranger  to  the 
attachment.  Judgment  having  been  ren- 
dered against  the  defendant  in  attachment, 
the  sheriff  demanded  the  property  of  the 
makera  of  the  replevy-bond,  who  refused 
to  deliver,  and  tendered  to  the  sheriff  an  af- 
fidavit and  bond  for  the  trial  of  the  right 
of  property,  which  be  refused  to  accept, 
and  indorsed  and  returned  the  replevy- 
bond,  "Forfeited."  The  makers  of  the 
bond  sought  to  supersede  the  execution 
Issued  thereon.    It  was  held  that  the  con- 


dition of  a  replevy-bond  can  only  be  com- 
plied with,  after  judgment  against  the  de- 
fendan  t  in  attachment,  by  a  delivery  of  the 
property  to  the  sheriff  on  his  demand.  The 
Bapersedeas  was  dismissed.  The  same  ob- 
servation applies  to  the  claim-bond  upon 
which  the  execution  now  sought  to  be 
quashed  was  Issued.  The  constable  deliv- 
ered possession  of  the  property  levied  on 
to  Mrs.  Davis,  on  her  making  the  affidavit 
and  bond  for  the  trial  of  the  right  of  prop- 
erty. After  judgment  finding  the  proper- 
ty liable,  the  condition  of  the  bond  can 
only.be  complied  with  by  having  it  forth- 
coming within  10  days  thereafter  for  the 
satisfaction  of  plaintiffs'  judgment.  The 
constable  was  unauthorized  to  defeat 
plaintiffs'  right  to  an  execution  by  accept- 
ing an  affidavit  of  claim  and  a  claim-bond 
from  another  party,  while  the  property 
was  withheld  from  his  possession. 
Rhodes  t.  Smith,  66  Ala.  174;  Woolfolk 
V.  Ingram,  63  Ala.  11.  Reversed  and  re- 
manded. 


(«8 
Moses  et  a/,  v.  Johnson. 


an 


(Supreme  Court  qf  Alabama,    Jan.  IS,  1890.) 
Vbhdor  and  Vbhdbb — Wastb. 

1.  A  vendor  who  sells  land,  retalnlnjr  the  title 
as  security  for  the  purchase  money,  sustains  the 
same  relation  to  the  vendee,  so  far  as  the  question 
of  security  is  concerned,  aa  does  a  mortgagee  to  a 
mortgagor,  and,  if  the  security  of  the  land  is  In- 
sufficient, may  restrain  the  vendee  from  cutting 
timber  on  the  land. 

2.  The  averment  by  the  vendee  Uiat  the  valne 
of  the  land  would  be  enhanced  by  clearing  it  is  af- 
firmative matter,  the  burden  of  proving  which  ia 
on  turn. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellants, Moses  Bros.,  against  the  appel- 
lee. Berry  Johnson,  and  sought  an  injunc- 
tion to  restrain  the  defendant  from  com- 
mitting waste  on  the  lands  Involved,  and 
sold  to  the  defendant  by  the  complainants. 
The  bill  averred  the  cutting  of  timber  and 
wood  from  the  land  by  the  defendant,  and 
the  other  facts,  as  shown  by  the  opinion, 
and  on  these  grounds  prayed  for  a  writ  of 
injunction  against  the  defendant.  The 
case  was  submitted  to  the  court  on  the 
motion  of  thedefendant  to  dismiss  the  bill, 
for  the  want  of  equity,  and  upon  the  sworn 
answer  of  thedefendant.  The  courtgran1>- 
ed  the  motion,  and  dissolved  the  injunc- 
tion, and  it  is  from  this  decree  that  the  ap- 
peal is  prosecuted,  and  the  same  is  as- 
signed as  error. 

John  Gindrat  Wlnter.toT  appellants.  E. 
P.  Morrissett,  for  appellee. 

Stone,  C.  J.  The  appellants,  who  were 
the  complainants,  sold  160  acres  of  land  to 
the  defendant  at  the  agreed  price  of  91,400, 
— f9  per  acre.  Only  fB  of  the  purchase 
money  was  paid.  The  balance,  including 
Interest,  was  agreed  to  be  paid  in  annual 
installments  running  through  about  five 
years  from  the  date  of  the  purehase,  Janu- 
ary5,1889.  Complainantsretaiuedthetltle, 
giving  to  Johnson, the  purchaser,  their  ob- 
ligation to  make  him  title,  on  payment  by 
him  of  the  purehase  money  and  accruing 
taxes.  The  agreement  stipulated,  further, 
that,  if  Johnson  failed  "  to  pay  any  of  said 
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tnatallmentB  wben  dae, "  then  Moses  Bros, 
"have  the  right  to  annul  this  agreement, 
and  takepossesaion  of  the  premises,  and  to 
retain  ont  of  the  moneys  paid  under  this 
ain'eement  [by  Johnson]  sixty  dollars  per 
annum  as  rent  of  the  premises,  said  amount 
being  hereby  agreed  and  declared  by  said 
parties  to  be  the  annual  rental  value  of  the 
premises;  returning  tbesnrplns,  if  any, to" 
Johnson. 

What  we  harecopied  contains  every  stip- 
olation  in  the  agreement  which  sheds  any 
Ught  on  Johnson's  rights  acquired  under 
thepurcliasfl.  Nothing  Is  said  about  felling 
timber,  or  clearing  lands,  or  of  Johnson's 
right  to  take  and  bold  possession,  further 
than  is  implied  in  the  language  copied 
above.  Johnson  did  take  posKession  im- 
medliitely  after  the  agreement  was  execut- 
ed, and  was  in  possession  when  this  bill 
was  (tied,  August  26, 1889.  No  part  of  the 
debt  for  the  purchase  money  had  then  ma- 
tured, and  there  then  remained  unpaid 
about  f  1,400.  Under  our  Interpretation  of 
the  agreement,  Johnson  had  theclear  right 
to  enter  Into  poHsession  of  the  land,  and  to 
remain  In  pOHsesaion  uutll  he  made  default 
In  the  payment  of  some  installment  of  the 
purchase  money.  On  such  default,  Moses 
Bros,  had  the  option,  secured  by  the  con- 
tract, to  put  an  end  to  the  agreement,  so 
far  as  it  evidenced  a  sale, to  convert  John- 
aou's  holding  into  a  tenancy  ab  initio, a.Tt6 
to  retake  possession  of  the  land.  This  is  a 
right  of  election  reserved  for  their  benefit, 
and  they  alone  can  exercise  it.  Collins  v. 
Whigham ,  68  Ala.  438 ;  Wilkinson  y.  Roper, 
74  Ala.  140. 

When  a  vendor  of  real  estate  enters  into 
an  executory  agreement  to  convey  title  on 
the  payment  of  the  purchase  money,  he 
sustains,  in  substance,  the  same  relation 
to  the  vendee  as  a  mortgagee  does  to  a 
mortgagor.  Each  has  a  l^al  title  which. 
In  the  absence  of  stipulations  for  posses- 
sion, will  maintain  an  action  of  ejectment. 
Each  can  retain  his  legal  title  against  the 
other,  until  the  purchase  money  or  mort- 
gage debt  Is  paid,  unless  he  permits  the 
other  to  remain  In  undisturbed  possession 
for  20  years.  And  yet  each  is  at  last  but  a 
trustee  of  the  legaJ  title  for  the  mortgagor 
ur  vendee.  If  the  purchase  money  or  mort- 
gage debt,  as  the  case  may  be,  is  paid,  or 
seasonably  tendered.  Tbe  same  mutual 
rights  and  remedies,  legal  and  equitable, 
and  the  same  limitation  to  the  right  ot  re- 
covery, obtains  in  the  one  relation  and  in 
the  other.  Belfe  v.  Rtite,  84  Ala.  500;  Bi»- 
xell  y.  Nix,  60  Ala.  281 ;  Chapman  v.  Lee,  64 
Ala.  483;  Sweeney  v.  Blxler,  69  Ala.  539. 

Wehave  found  buta  single  case  precisely 
like  tbe  present  one  in  its  tacts.  In  Scott 
V.  Wharton,  2  Hen.  &  M.  25,  a  sale  of  land 
had  been  made  on  a  credit,  and  title  re- 
tained by  the  vendor.  The  vendee  went 
bito  possession,  and  a  bill  was  filed  by  the 
vendor,  charging  him  with  committing 
waste  by  cutting  timber,  and  praying  tor 
an  injunction.  The  court  treated  the  case 
precisely  as  if  It  had  been  a  bill  by  mort- 
gagee against  mortgagor,  to  restrain  him 
from  lessenlngtbesecuritybyfellingandre- 
moving  the  timber.  Fairbank  v.  Cud  worth, 
S3  Wis.  358.  We  feel  safe  In  holding  that 
a  vendor  who  sells  on  credit,  retaining  the 
title  as  security  tor  the  purchase  money, 


sustains  the  same  relation  to  the  vendee,  so 
far  as  the  question  of  security  is  concerned, 
as  does  the  mortgagee  to  the  mortgagor. 

In  King  V.  Smith,  2  Hare,  239,  24Eng.Ch. 
239,  it  was  said  to  be  an  established  rule 
"that  If  the  security  of  the  mortgagee  is 
insufflclent.andtheconrtls  satisfied  of  that 
fact,  tbe  mortgagor  will  not  be  allowed  to 
do  that  which  would  directly  impair  the 
security, — cut  timber  upon  tbe  mortgaged 
premises.  •  •  •  The  cases  decide  that 
a  mortgagee  out  of  possession  la  not,  of 
course,  entitled  to  an  injunction  to  restrain 
the  mortgagor  from  cutting  timber  on  tlie 
mortgaged  property.  It  the  security  is 
sufilcient,  the  court  will  not  grant  an  in- 
junction merely  because  the  mortgagor 
cuts,  or  threatens  to  cut,  timber.  There 
must  be  a  special  case  made  out  before  this 
court  will  interpose.  Tbe  diftlcultyl  feel  Is 
in  dlHcovertng  what  is  meant  by  a '  sufilcient 
security.'  Supposethemortgagedebt, with 
all  the  expenses,  to  be  £1,000,  and  tbe  prop- 
erty to  be  worth  £1,000,  that  is,  in  one 
sense,  a  sufficient  security;  but  no  mort- 
gagee, who  is  well  advised,  would  lend  his 
mon»y  unless  the  mortgaged  property  was 
worth  one-third  more  than  the  amount 
lent  at  the  time  of  the  mortgage."  This 
was  considered  the  rule,  and  the  only  safe 
rule,  under  English  values.  In  that  coun- 
try land  values  were,  in  a  measure,  station- 
ary. In  this,  they  are  fluctuating.  To  be 
a  "sufilcient  security"  with  us.thereshonld 
be  a  much  broader  margin  between  the 
amount  of  the  debt  and  the  estimated 
value  of  the  property  mortgaged  for  its  se- 
curity than  is  considered  sufilcient  In  that 
older  country. 

This  court  is  fully  committed  tothesame 
doctrine.  In  Coker  v.  Whitlock,  54  Ala. 
180,  this  court  ruled  that  when  the  mort- 
gagor is  committing  waste  which  impairs 
the  security,  or  renders  It  insufficient, 
chancery,  at  the  suit  ot  the  mortgagee, 
will  restrain  him  by  injunction.  Coleman 
V.  Smith.  56  Ala.  36S;  Hammond  v.  Win- 
chester, 82  Ala.  470,  2  South.  Bep.  892;  Sul- 
livan V.  Rabb,  86  Ala.  433, 5  South.  Rep.  74«; 
2  Daniell,  Ch.  Pr.  •1629,  note  8;  Osborne  v. 
Usbome,  1  Dick.  75;  Brady  v.  Waldron, 
2  Johns.  Cb.  148 ;  Robinson  v.  Preswick,  8 
Edw.  Ch.  246;  Murdock's  Case,  2  Bland, 
461 ;  Downing V.  Palmateer,  1  T.  B.  Mon.  64. 
The  bill  charges  and  the  answer  admits 
that  the  land  which  is  the  subject  of  this 
suit  is  in  value  not  exceeding  the  sum  ot 
the  purchase  money  that  remains  unpaid. 
The  bill  also  charges  that  tbe  defendant  Is 
insolvent.  To  this  charge  the  answer  in- 
terposes a  general  denial,  but  accompanies 
it  with  a  statement  as  follows:  "This  de- 
fendant denies  that  he  is  insolvent,  and 
avers  that  he  is  solvent;  that,  except  tba 
debt  be  owes  for  this  land,  bis  liabilities 
are  small ;  and  that  be  owns  real  estate  in 
his  own  name,  not  subject  to  exemption  as 
a  homestead,  in  Montgomery  county,  Ala., 
that  is  worth  much  more  than  any  liabill- 
tieson debts  he  owes,excepting  hisdebtfor 
this  land. "  We  understand  this  language 
to  mean  that  defendant's  other  property 
will  pay  bis  other  debts,  but  we  cannot 
Interpret  it  as  affirming  that  It  will  pa^ 
any  certain  sum  above  his  other  debts. 
This  leaves  tbe  land  in  controversy  as  the 
sole  security  tor  its  promised   purchase 
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money.  The  bill  also  chareee  that  the  land 
lies  near  the  city  ol  Montgomery,  where 
flre-wood  is  in  demand,  and  commands 
ready  sale,  and  that  to  denude  the  land  oi  Its 
timber  would  greatly  diminish  its  value  as 
a  security.  The  answer  admits  the  truth 
of  each  of  these  averments  except  the  last, 
which  it  denies.  It  sets  up  that  the  land 
is  fertile,  and  would  be  made  more  valua- 
ble if  cleared  of  its  timber,  and  brought 
under  cultivation.  This  last  averment 
must  be  treated  as  affirmative  defensive 
matter,  the  proof  of  which  rests  with  de- 
fendant. Such  averment,  until  proved, 
furuishes  no  ground  for  dissolving  the  in- 
junction.   1  Brick.  Dig.  p.  678,  §§  557,  558. 

It  may  be,  as  contended,  that  the  right 
to  clear  the  land,  sell  the  timber,  and  put 
the  land  In  cultivation  were  inducements — 
controlling  inducements — to  enter  into  the 
purchase.  They  were  not  expressed  as 
terms  of  the  contract,  and  defendant  failed 
to  stipulate  for  any  such  privilege.  Con- 
sidering the  proximity  of  the  land  to  a 
market  for  the  fire-wood, — an  averment 
not  denied,  but  admitted, — we  feel  forced 
to  presume,  as  charged  In  the  bill,  that  the 
land  la  more  valuable  with  the  timber  on 
it  than  if  cleared  and  put  in  cultivation. 
Hence  we  hold  that  the  averment  to  the 
effect  that  the  value  of  the  land  would  be 
enhanced  by  clearing  it  is  affirmative  mat- 
ter, the  burden  of  proving  which  is  on  the 
defendant.  We  may  state  here  that  in- 
junction iB  the  only  ralief  prayed,  and  is 
the  only  proper  relief  in  a  case  like  the  pres- 
ent one.  However,  it  may  be  made  to  ap- 
pear by  proof  the  pleadings  do  not  make  a 
case  for  a  dissolution  of  the  injunction, 
and  the  decretal  order  dissolving  the  in- 
junction must  be  reversed,  mid  the  injuno- 
tion  retaistatied. 

Reversed  and  rendered. 
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(Supreme  Cou/rt  of  Alabama.    Jan.  19, 1800.) 

HlOHWJLTS— DeSTKOTIKO  Iin>BX-B0ABI>8. 

Code  Ala.  1886,  %  14U,  makes  it  the  duty  of 
overseers  oi  publio  roads,  when  the  road  forks,  or 
turns  out,  or  crosses  another  pnbUo  road,  to  erect 
within  the  same  index-boards,  with  proper  direc- 
tions. Section  4132  makes  it  an  Indictable  offense 
"willfully  to  deface,  injure,  or  destroy  itny  mile- 
post,  index-board,  bridge,  or  causeway."  Held, 
that  an  index-board  erected  by  private  individuals 
is  within  the  protection  of  the  law. 

Appeal  from  circuit  court,  Geneve  coun- 
ty; J.  M.  Carmicbasl,,  Judge. 

Indictment  for  dustroylng  or  removing 
guide-board  on  inibllc  i-oad. 

The  Indictment  In  this  case  charged  that 
the  defendant,  Tomascus  Pullum, "  did  will- 
fully destroy  or  remove  a  guide-board  set 
upon  a  certain  public  road  or  highway; 
commonly  known  and  called  the  'Dothaii 
and  Chlply  Road.'"  The  evidence  showed 
that  the  defendant  knocked  the' sign-board 
down,  and  that  it  lay  in  the  road  lor  sev- 
eral days,  until  the  overseer  replaced  it. 
The  other  evidence,  as  shown  by  the  bill  of 
exceptions,  is  sufficiently  set  forth  In  the 
opinion.  CTpon  the  evidence  as  thus  shown, 
the  court  charged  the  jury  that  "it  the 
sign-board  was  at  a  public  road  crossing, 
devoted  to  public  use,  and  was  useful  in 
directing  the  traveling  public  to  the  places 


to  which  the  roads  led,  then  it  would  be  a 
violation  of  the  law  to  willfully  knock  it 
down,  although  it  was  not  put  thereby  any 
public  authority. "  The  defendant  objected, 
and  reserved  an  exception  to  the  giving  of 
this  charge. 

C.  H,  Lanejr,  for  appellant.  Atty.  Gen, 
Mnrtin,  for  the  State. 

Clopton,  J.  The  evidence  does  notsho  w 
by  what  authority  the  guide  or  index- 
hoard,  for  the  injury  or  removal  of  which 
the  defendant  was  Indicted  and  convicted, 
was  erected.  The  overseer  testified  thatthe 
road  was  a  new  road,  und  that  he  would 
have  placed  an  Indivt-lioard  at  the  same 
place  but  for  the  fact  that  the  one  in  ques- 
tion was  already  there.  It  Is  contended 
that  to  deface,  injure,  or  destroy  an  Indez- 
boaj-d  not  shown  to  have  been  erected  by 
public  authority  Is  not  a  violation  of  the 
statute.  It  iB  true  section  1414,  C!ode  1886, 
makes  it  the  duty  of  overseerw  of  public 
roads,  when  the  road  forks,  or  turns  out, 
or  crosses  another  public  road,  to  erect 
within  the  same  Index-boardb,  with  proper 
directions.  The  design  of  the  statute  was 
to  secure  the  ei-ectlon  of  such  boards,  at 
the  public  expense,  for  the  convenience  and 
guidance  of  the  traveling  jjubllc.  It  was  not 
intended  to  requli-e  the  ovei-soer  to  remove 
one  already  erected,  though  by  private 
citizens,  and  put  another  in  Its  place.  The 
language  of  section  4122,  under  which  de- 
fendant was  Indicted,  is  general  and  com- 
prchenslve:  "Willfully  to  deface,  injure, 
or  destroy  any  mile-post,  index-board, 
brldpre,  or  causeway  "  II  private  citicena 
should  build  a  causeway,  which  the  over- 
seer of  the  road  had  failed  to  do,  from  neg- 
lect of  duty  or  want  of  time,  it  would  not 
be  seriously  contended  that  to  willfully 
destroy  such  causeway  was  uottheoBense 
denounced  by  the  statute.  It  is  immate- 
rial to  defendant  by  what  authority  the 
index-board  was  erected.  If  erected  by 
private  individuals,  lor  the  convenience 
and  guidance  of  the  public,  and  devoted  to 
the  public  use,  and  permitted  to  remain 
for  that  purpone  by  the  overseer  of  the 
road.  It  Is  within  the  protection  of  thelaw. 

Affirmed. 

(88  AIa.U8) 

Cotton  v.  Statu. 
(Supreme  Court  cf  Alabama.    Jan.  16.  1800.) 
Cakktino  Wsapokb— Pboviscb  of  Jubt. 
In  a  prosecution  for  carrying  a  concealed  pis- 
tol, whero  the  only  witness  introduced  testifies  that 
he  did  not  see  the  pistol,  but  that  its  impression  on 
the  outside  of  defendant's  coat  "was  so  distinct  and 
plain  that  hn  could  tell  the  length  of  the  pistol,  as 
well  as  its  shape  and  si2e,  and  even  the  shape  oX 
the  hammer, "  the  jury  alone  are  competent  to  draw 
the  inference  that  the  Impression  was  made  by  a 
pistol,  and  a  charge  that  they  most  find  defendant 
guilty  is  erroneous. 

Appeal  from  city  court  of  Montgomery ; 
Thomas  M.  Arrinoton,  Judge. 

Indictment  for  carrying  a  concealed  pis- 
tol. The  court  Instructed  the  Jury  that 
ihey  must  find  defendant  guilty,  and  de- 
(endant  excepted,  und  appealed. 

John  Gindrat  Winter,  for  appellant.  W, 
L.  Martin,  Atty.  Qeu.,  tor  the  State. 

Stone,  C.  J.  There  Is  no  positive  testi- 
mony In  this  case  that  defendant  carried 
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a  pistol  concealed  about  bis  person.  The 
testimony  was  by  a  single  witness,  who 
testified  "  that  the  defendant,  at  the  time, 
bad  on  a  military,  close-fitting  coat;  that 
tbe  pistol  was  carried  in  an  inside  breast 
pocket ;  that  hecould  no  t  and  did  not  see  the 
pistol,  or  any  part  of  it,  but  hecould  and  did 
plainly  see  the  Impression  of  the  pistol,  15 
feet  off,  made  on  the  outside  of  the  coat; 
that  said  impression  was  perfect,  and  plain- 
ly noticeable  to  any  one  on  casual  obser- 
vation, and  that  any  one  looking  at  de- 
fendan  t  could  easily  see  the  said  impression, 
and  know  that  it  was  made  by  a  pistol 
carried  under  the  coat;  that  the  impres- 
sion was  so  distinct  and  plain  that  he  could 
tell  the  length  of  the  pistol,  as  well  as  its 
shape  and  size,  and  even  the  shape  of  the 
hammer."  This  was  all  the  testimony  as 
to  matters  of  fact.  The  rest  was  the  opinion 
or  conclusion  of  the  witness,  which  was 
notlegal  evidence  in  a  case  like  the  present. 

However  strong  and  convincing  the  cir- 
cumstances may  have  been,  they  were  not 
of  the  class  which  authorized  the  general 
charge.  An  Inference  to  be  drawn  was  a 
necessary  element  in  the  constitution  of  tbe 
offense,  namely,  that  the  visible  impression 
on  the  clothing  was  made  by  a  pistol ;  and 
this  inference  the  jury  alone  was  competent 
to  draw.  1  Brick.  Dig.  p.  335,  §  4;  8  Brick. 
Dig.  p.  110,  §  56  et  seq. ;  Kabltte  v.  Orr,  83 
Ala.  185,  3  South.  Rep.  420.  Is  it  not  logic- 
ally incontrovertible  that  if  the  Impression 
made  on  thecoat  was  so  clear  and  palpable 
that  a  witness  15  feet  away  could  readily 
and  unmistakably  affirm  as  fact  that  It 
was  made  by  a  pistol,  then  the  pistol  was 
not  concealed,  and  the  statute  was  not  vi- 
olated? We  think,  however,  that  this  case 
does  not  fall  within  such  principle.  The 
pistol,  if  it  was  a  pistol,  was  concealed,  cov- 
ered up,  hidden  from  sight.  What  we  de- 
cide is  that  it  was  for  the  Jury  to  draw  the 
inference  whether  or  not  it  was  a  pistol. 

Reversed  and  remanded. 


(88  Ala.  193) 


BiLBT  y.  State. 


(Supreme  Court  of  A  Idbama.    Jan.  29, 1860. ) 

CSbimihai.  Law  — Tkiai— ExouBiNO  Jukob — Ex- 
CLuniNa  WrrNBBSBB— Opinion  Bviskncb — In- 
structions. 

1.  Where  a  person  has  been  excused  from  serv- 
ing on  a  jiiiy  without  having  been  sworn  as  to  the 
truth  of  his  excuse,  a  party  who  did  not  object  In 
tlie  court  below  cannot  avail  himself  of  the  error. 

2.  Where  a  motion  is  made  which  does  not  In 
Its  veiy  nature  disclose  the  ground  on  whioh  it  is 
rested,  and  counsel  refuses  to  state  the  ground,  it 
is  not  error  to  overrule  the  motion. 

3.  When  a  motion  has  been  made  to  exclude 
tbe  witnesses  from  the  oourt-room,  it  is  in  the  dis- 
cretion of  the  trial  judge  to  allow  any  of  them  to 
remain. 

4.  It  is  in  tbe  discretion  of  the  trial  judge  to  al- 
low a  witness  previously  examined  to  be  recalled 
at  any  stage  of  the  trial. 

5.  It  is  error  to  allow  a  witness,  not  an  expert, 
to  state  his  opinion  as  to  whether  cerudn  traoln 
were  made  by  defendant. 

6.  In  a  prosecution  for  burglary,  defendant's  re- 
quest to  clwrge  the  jury  that,  "unless  the  evidence 
ag^nst  the  prisoner  should  be  such  as  to  exclude, 
to  a  moral  certainty,  every  hypothesis  but  that  of 
his  guilt  of  the  offense  imputed  to  him,  they  must 
find  Dim  not  guilty, "  should  be  given. 

Appeal  from  circuit  court,  Butler  coun- 
ty; JOHN  P.  HuBBABU,  Judge. 


Indictment  against  Shepherd  Riley  for 
burglary.  On  the  trial  defendant  moved 
that  all  the  witnesses  be  excluded  from  the 
court-room,  but  one  witness  was  allowed 
to  remain.  The  third  charge  asked  for  by 
defendant  and  refused  was:  "Unless  the 
evidence  against  the  prisoner  should  he 
such  as  to  exclude,  to  a  moral  certainty, 
every  hypothesis  but  that  of  his  guilt  of 
the  olfenBe  imputed  to  him,  they  must  Jind 
him  not  guilty."  Defendant  was  convict- 
ed, sentenced  to  the  penitentiary  for  five 
years,  and  appealed. 

For  idle  opinion  on  appeal  from  the  con- 
viction of  Paul  Riley  for  the  same  robbery, 
see  ante,  104. 

RicbardsoB  &  Steiner,  for  appeUant.  W. 
L.  Martin,  Atty.  Gen.,  for  the  State. 

Stone,  C.  J.  The  fact  of  excusing  tbe 
J  oror  Grant  from  serving  on  the  Jury,  with- 
out requiring  him  to  be  sworn  to  the 
truth  of  his  excuse,  is  not  available  to  de- 
fendant, unless  he  had  objected  on  that 
ground  In  the  court  below.  We  cannot 
know  thatthepresldingjudgedld  not  him- 
self discover  that  the  Juror  appeared  to  be 
sick.  Moreover,  when  an  objection  is  made 
in  a  trial  court  which  does  not  in  its  very 
nature  disclose  the  ground  on  which  it  is 
rested,  candor  and  fair  dealing  alike  re- 
quire that  the  ground  be  stated.  This 
course  of  practice  will  relieve  Judges  of  the 
imputation  of  appearing  to  decide  what 
they  had  not  in  contemplation.  When  a 
general  objection  is  made  by  counsel,  and 
he  refuses  to  disclose  the  ground  or  grounds 
of  such  objection  when  Interrogated  there- 
to, the  court  commits  no  error  In  overrul- 
ing It.  8  Brick.  Dig.  p.  443,  §  587;  WaUis  v. 
Rhea,  10  Ala.  451 ;  1  Brick.  Dig.  p.  887,  §  1189. 

When  witnesses  are  placed  under  the  rule, 
it  Is  discretionary  with  the  presiding  judge 
to  permit  exceptions  to  Its  enforcement; 
and  to  allow  witnesses  previously  exam- 
ined to  be  recalled  at  any  stage  of  the  trial 
is  also  a  matter  of  discretion,  which  can- 
not be  reviewed.    Id.  p.  886,  §  1174. 

The  circuit  court  erred  in  permitting  the 
witness  Robert  Black  to  testify  that  in  his 
opinion  or  Judgment  certain  tracks  were 
made  by  defendant.  It  was  for  the  Jury  to 
determine,  from  the  facts  deposed  to, 
whether  they  were  or  not.  Id.  p.  878, 
§§  978,  980,  982;  8  Brick  Die.  485,  486.  Ex- 
perts are  an  exception  to  the  rule. 

Charge  No.  3,  asked  by  defendant,  ought 
to  have  been  given.  The  other  charges 
were  argumentative,  and  were  properly  re- 
fused. 

Reversed  and  remanded. 

"~^  (88  Ala.  667) 

McCuLLOTJGH  et  al.  v.  McClintock. 
(Supreme  Court  of  Aldbama.    Jan.  18, 1890.) 
BxxouTiON — With  of  Difbndant  as  SpkoiaIi 
Bailee. 
Where  personal  property  has  been  levied  on 
by  a  duly-authorized  olBcer,  the  levy  is  not  in- 
validated, as  between  the  parties,  by  delivering  It 
to  the  wife  of  defendant  to  keep  until  the  day  of 
sale,  and  defendant  is  bound  to  restore  the  prop- 
erty at  that  day,  if  in  his  possession. 

Appeal  from  circuit  court.  Clay  county; 
Lbbot  F.  Box,  Judge. 

Action  of  trespass  by  R.  W.  McCllntock 
against  John  W.  McOuUongh,  S.  W.  Mc- 
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Cullongh,  C.  Knight,  H.  W.  Armstrong, 
and  D.  C.  Harris.  It  appeared  In  evidence 
that  J.W.  McCiiUough  had,  as  special  con- 
stable, levied  on  a  mule  ol  plaintiff,  and 
had  afterwards  delivered  It  to  the  wife  of 
plaintiff,  on  an  agreement  that  it  would 
be  forthcoming  at  the  day  of  sale.  It  was 
not  forthcoming  on  that  day,  and  he  then 
went  on  plaintiff's  premises,  and  tools  the 
mule  from  his  stable.  The  court  charged 
the  Jury  that  the  wife  of  plaintiff  could  not, 
without  hlH  consent,  contract  such  a  bail- 
ment with  the  constable  as  to  retain  any 
lien  created  by  the  levy.  Judgment  was 
rendered  lor  plaintiff,  and  defendants  ap- 
pealed. 

W.  H.  Smith,  Jr.,  and  Kelly  &  Stnlth, 
for  appellants. 

SoMERViLLE,  J.  Where  x>erBonal  proper- 
ty has  been  levied  on  by  a  sheriff  or  con- 
stable invested  with  due  authority,  the  levy 
is  not  Invalidated,  as  between  the  parties, 
by  leaving  the  property  In  the  custody  of 
the  defendant  as  a  special  bailee.  The  on- 
ly persons  who  can  complain  of  this  con- 
duct on  the  part  of  the  officer  would  be 
the  plaintiff  in  execution,  whose  rights 
may  have  been  prejudiced,  and  the  vendees 
and  creditors  of  the  defendant.  2  Freera. 
Ex'ns,  §  261;  Campbell  v.  Spence,  4  Ala. 
543.  The  question  here  is  whether  the  wife 
uf  the  defendant  may  become  the  shcr'.ffa 
bailee.  In  the  absence  of  any  special  con- 
sent on  the  ijart  of  the  husband.  In  this 
case  the  mule  levied  on  as  the  husbonl's 
property  was  left  by  the  constable  in  the 
bands  of  the  wife,  in  order  to  save  the  costs 
of  keeping:  she  agreeing  to  keep  the  ani- 
mal, and  to  have  It  forthcoming  at  the 
house  of  her  hubsand  on  the  day  of  sale. 
This  was  in  November,  1885,  prior  to  the 
ena^tmentof  the  present  married  woman's 
law.  Code  1886,  §§  2341-2356.  While  the 
wife  may  have  incurred  no  persoral  liabil- 
ity by  her  contract  as  bailee,  she  certainly 
acquired  no  right  to  misappropriate  the 
property,  or  to  refuse  to  restore  it,  so  as 
to  destroy  the  special  property  vested  in 
the  constable  by  the  levy.  The  lien  of  the 
levy  was  unaffected  by  her  disability  to  In 
cur  all  the  contractual  liabilities  of  a  bailee 
or  depositary,  and  the  husband  was  bound 
to  restore  the  mule  to  theoflScerof  the  law, 
If  in  bis  possession.  There  seems  to  be  no 
reason,  for  the  purposes  of  this  case,  why 
the  wife  could  not  act  as  bailee  of  the  con- 
stable without  the  consent  of  her  husband, 
such  agency  involving  no  duties  or  serv- 
ices inconsistent  vrith  those  appertaining 
to  the  marital  relation.  Story,  Ag.  (8th 
Ed.)  §S  7,  485;  Stoty,  Bailm.  (8th  Ed.)  8 
162;  Schouler,  Bailm.  37;  Pullam  v.  State, 
78  Ala.  81;  lAmer.&Eng.  Cyclop.  Law,  334, 
336.    The  court  erred  in  the  charge  given. 

Reversed  and  remanded. 


(88. 


2S4) 


Stotioh  y.  State. 


(Supreme  Cwtiet  qf  Alahama.    Jan.  14, 1890.) 

FHTSICIAHS  AXD  BuROBONS — ^LlOBNSlI. 

Code  Ala.  1886,  SS  1396-1298,  provide  that  a 
graduate  of  a  medical  college  in  the  Uaited  States, 
whose  diploma  is  recorded,  may  practice  medicine 
vritbont  a  license  in  any  county  having  only  amed- 
ical  iMwrd  established  by  the  county  commission- 
ers; but  where  there  it  a  board  of  medical  exam- 


iners, organized  according  to  the  constitution  of 
the  state  medical  association,  and  in  afBUation 
with  it,  a  license  or  certlflcate  of  qnalldcation 
from  suoh  board  is  neoesgary.  Section  4078  pro- 
vides for  the  punishment  of  any  person  practicing 
medicine  without  a  license,  diploma,  or  certificate, 
or  who  is  not  "a  regular  graduate  of  a  medical 
college  of  this  state,  having  bad  bis  diploma  legal- 
ly recorded. "  Held,  that  a  graduate  of  a  medical 
college  of  another  state,  whose  diploma  is  record- 
ed, is  not  indictable  for  practicing  without  license 
or  certificate  from  a  b<mrd  of  medical  examiners 
in  the  county,  organized  under  or  in  affiliation  with 
the  state  association.  Following  Brooks  v.  State, 
6  South.  Rep.  908. 

Appeal    from   circuit  court,  Crenshaw 
county;  John.  P.  Hobbard,  Judge. 
W.  L.  Martin,  Atty.  Qea.,  for  the  State. 

Stone,  C.  J.  Our  statute  (Code  1886, 
S  4078)  makes  it  an  indictable  offense  to 
practice  medicine  "without  having  first 
obtained  a  license,  or  diploma,  or  certifi- 
cate of  qualification,  or,"not  being  a  reg- 
ular graduate  of  a  medical  college  of  this 
state,  having  had  his  diploma  legally  re- 
corded." Defendant  had  first  obtained  a 
diploma,  and  proved  that  fact.  True,  his 
diploma  was  from  a  medical  college  of  an- 
other state,  and  had  not  been  recorded. 
But  the  statute  does  not  restrict  the  de. 
fensive  exception  to  holding  a  diploma 
from  a  medical  college  of  this  state,  nor 
does  It  specify  that  such  diploma  shall  be 
recorded  in  cajsee  like  this  one. 

In  Brooks  v.  State,  8  South.  Bep.902,  (at 
the  present  term,)  we  interpreted  the  stat- 
ute under  which  the  indictment  in  this 
case  was  found.  We  need  not  repeat  what 
we  then  said.  We  have  no  wish  to  quality 
anything  therein  decided.  On  the  author- 
ity of  that  case,  the  Judgment  of  the  circuit 
court  is  reversed,  and  a  Judgment  here  ren- 
dered discharging  defendant. 

Reversed  and  rendered. 


(88  Ala. 
CoNNEB  et  aJ.  T.  Smith  et  at. 


aoo) 


(Supreme  Court  of  Alabama.    3tta.  14, 1890.) 

E<}UITT    PLBArmO  —  AhBNDXBNT  —  M0RTaA.QB8  — 

Bbt-Ofp — Limitation  of  Actiohs. 

1.  An  amended  paragraph  of  a  bill  which  avers 
the  assignment  of  certain  claims  to  plaintiffs  at  a 
certain  time  is  notdemurrable,  as  a  departure  from 
the  case  made  in  the  original  bill,  where  the  clatma 
set  up  in  the  amended  paragraph  were  in  the  orig- 
inal bill,  and  were  relied  on  by  claimants  from  tSa 
beginning,  and  where  on  former  appeals  no  defects 
were  pointed  out  except  that  the  claims  were  In- 
sufBcienUy  stated,  and  where  the  only  change 
made  is  In  showing  when  and  in  what  manner  rae 
claims  were  acquired. 

2.  Under  Code  Ala.  %  9678,  providing  that  mut- 
ual debts,  liquidated  or  unliquidated  demands,  not 
sounding  in  damages  merely,  may  be  used  as  a  set- 
off, a  claim  in  favor  of  a  mortgagor  against  the 
mortgagee  for  conversion  of  personalty  may  be  re- 
lied on  by  the  assignee  of  the  equity  of  redemption, 
in  a  suit  to  redeem  land  sold  under  a  power  of  sale 
in  the  mortgage,  to  reduce  the  mortgage  debt, 
where  the  claim  was  transferred  to  the  assignee 
liefore  the  mortgagee  began  proceeding  under 
the  mortgage,  though  it  was  after  default  by  the 
mortgagor. 

8.  Code  Ala.  S  9689,  providing  that  "when  tho 
defendant  pleads  a  setoff  to  theplaintitrs  demand, 
to  which  the  plaintiff  replies  the  statute  of  limita- 
tions, the  defendant  is  nevertheless  entitled  to  his 
set-off.  where  it  was  a  legal,  subsisting  claim  at 
the  time  the  right  of  action  accrued  to  the  plaintiff 
on  the  claim  la  suit, "  applies,  in  a  suit  to  redeem 
land  sold  under  a  power  in  a  mortgage,  to  a  set-off 
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which  existed  In  favor  of  plalntUC  at  the  time  de- 
fault by  the  mortgagor  was  made,  the  saving  pro- 
Tiaions  of  the  statute  not  being  defeated  by  the 
tact  that  the  mortgagee  sold  under  the  power  In- 
stead of  filing  a  bill  to  foreclose,  and  thus  forced 
the  mortgagor  to  take  the  initiative  in  the  courts. 
4.  llie  statute  of  limitations  does  not  run 
against  a  claim  for  damages  for  the  breach  of  a 
contract,  so  long  as  the  contract  Itself  may  be  en- 
forced. 

Appeal  from  chancery  conrt,  Madisoa 
connty ;  S.  K.  McSpadubn,  Chancellor. 

The  original  bill,  filed  by  the  appellants, 
as  children  of  one  WilUam  H.  Moore,  who 
had  conveyed  to  them  the  real  estate  in 
controversy,  seelts  to  redeem  the  said 
lands,  and  prays  an  account  stated.  The 
contreyance  under  which  the  complainants 
deduce  titlerecites  that  the  lands  are"Bub- 
Ject  to  debts  due  to  Joseph  C.  Bradley  and 
E.  6.  Smith,"  and  the  babeadum  clause  of 
the  conveyance  makes  the  lands  conveyed 
subject  to  these  debts.  There  were  orl)^- 
nally  several  parcels  of  land  Involved  in  the 
suit.  But  the  last  amendment  of  the  bill 
strikes  out  all  averments  and  all  claims  to 
relief  except  as  toone,astore-bouse,  which 
is  shown  to  have  been  sold  under  a  power 
of  sale  contained  in  a  deed  of  trust  made 
by  said  William  H.  Moore,  prior  to  the 
conveyance  to  the  complainants,  to  secure 
a  debt  owing  to  the  defendant  Elon  O. 
Smith.  The  sale  under  the  power  in  the 
deed  of  trust  was  made  in  June,  1867, 
at  which  sale  Smith,  the  creditor,  became 
the  purchaser.  In  1S69,  Smith  sold  and  con- 
veyed to  Bernstein  and  Hersteln,  who  were 
also  made  defendants  to  the  bill.  The 
original  bill  was  filed  on  the  17th  day  of 
February,  1877.  The  case  has  l>een  before 
this  court  on  appeal  twice  before.  The 
questions  then  considered  are  not  now  in- 
volved. The  present  assignment  of  error 
relates  exclusively  to  the  decree  of  the 
cbancellsr  rendered  on  June2, 1887,  sustain- 
ing demurrers  to  the  last  amended  bill. 

As  the  case  now  ptands,  the  purpose  of 
the  bill  is  to  set  aside  the  sale  of  a  single 
piece  of  property  covered  by  the  deed  of 
trust,  and  to  be  let  in  to  redeem  that  prop- 
erty, and  for  an  account  stated  of  its  rents 
and  profits.  The  ground  for  relid  is  that 
the  debt  secured  by  the  deed  of  trust  was 
much  less  than  was  claimed ;  that  it  was 
an  unadjusted  open  account,  subject  to 
deduction  because  of  counter-daims  in  fa- 
vor of  the  grantor,  Moore,  originating  aft- 
er be  had  conveyed  the  equity  of  redemp- 
tion to  the  complainants, and  before  thesale 
under  the  said  deed  of  trust,  which  claims 
he  had  assigned  to  the  complainants,  and 
of  which  assignment  the  defendcmts  Smith 
and  Hersteln  and  Bernstein  had  notice. 
The  second  amended  bill  was  Intended  to 
cure  the  defects  pointed  out  by  this  court 
when  the  case  was  here  on  former  appeal ; 
and  avers  with  particularity  Moore's  in- 
debtedness to  Smith,  specifying  the  items 
constir  uting  It,  and  shows  the  aggregate  to 
be  $11,642.  All  of  this  indebtedness,  except 
f3,700  which  was  for  money  advanced  and 
supplies  furnished,  was  for  mules  and  ag- 
ricultural implements  which  Moore  had 
the  right  to  pay  for  and  keep,  or  to  return, 
paying  for  the  use  of  them.  The  amended 
bill  alleges  that,  before  the  time  appointed 
for  Moore  to  make  such  election,  Smith 
took  the  mules  and  Implements,  depriving 


Moors  of  the  right  of  election ;  and  that 
the  use  of  the  same  was  of  the  value  of 
$1,250,  which,  added  to  the  $8,700  for  sup- 
plies furnished  and  money  advanced,  made 
to  the  aggregate  of  Moore'o  Indebtedness 
only  $4,950.  This  indebtedness,  it  Is 
avened,  was  "subject  to  the  following 
credits,  as  of  December,  1866."  Damage 
Buffered  by  Moore  In  consequence  of  being 
deprived  of  the  right  of  taking  the  mules 
by  purchase,  which  is  stated  to  be  $600; 
and  because  of  Smith's  taking  and  convert- 
ing the  mules,  com,  and  cotton,  the  prop- 
erty of  Moore,  and  of  the  value  of  $3,776; 
which  makes  an  aggregate  of  $4,276,  to  be 
deducted  from  the  indebtedness,  as  shown 
above.  The  fourth  paragraph  of  the  sec- 
ond amendment  totheoriginal  bill  averred 
the  transfer  and  assignment  by  Moore  to 
the  complainants,  before  the  sale  of  the 
property  under  the  deed  of  trust,  for  valu- 
able consideration,  of  all  the  claims  of  set- 
off, recoupment,  counter-claims,  and  dam- 
ages, which  had  been  specifically  averred 
in  the  amended  bill,  and  also  avers  that 
the  complainants  notified  the  defendants 
of  such  transfer  and  assignment.  The  de- 
fendants demurred  to  this  fourth  para- 
graph of  the  amendment,upon  the  grounds: 
(1)  that  it  was  a  departure  from  the  case 
as  made  by  the  original  bill ;  (2)  that  the 
said  paragraph  is  Inconsistent  with  and 
repugnant  to  the  ninth  paragraph  of  the 
amended  bill,  (which  ninth  paragraph 
avers  notice  to  the  defendants  by  the  com- 
plainants that  they  held  these  counter- 
claims by  assignment  from  Moore,  and,  fur- 
ther, that  they  offered  to  redeem  the  land 
from  the  defendants,  paying  what  might 
be  due  between  them  and  defendants;)  (3) 
and  (4)  that  the  said  claims  set  out  in  the 
paragraph  are  barred  by  the  statute  of 
limitations  of  six  and  three  years,  respect- 
ively; (6)  that  the  said  claim  of  $600  "for 
the  conversion  of  the  mules  by  the  defend- 
ant ia  a  claim  of  damages  for  a  tort,  and 
not  the  subject  of  set-oft,  of  which  this 
court  will  take  cognizance;"  (6)  because 
said  claim  in  a  claim  for  unliquidated  dam- 
ages, not  the  subject  of  set-off  in  equity; 
and  (7)  because  said  claim  tor  the  conver- 
sion of  the  com  is  a  claim  for  a  tort,  not 
the  subject  of  set-off  in  equity.  Upon  the 
submission  to  the  chancellor, for  decree  on 
these  demurrers,  the  chancellor  sustained 
all  of  the  demurrers;  and  the  complain- 
ants now  prosecute  this  appeal,  and  assign 
this  decree  as  error. 

Code  Ala.  §  2678,  provides  that  mutual 
debts,  liquidated  or  unliquidated  demands, 
not  sounding  in  damages  merely,  subsist- 
ing between  the  parties  at  the  commence- 
ment of  the  suit,  may  be  set  off,  one 
against  the  other,  by  the  d^endant  or  his 
legal  representatives. 

Humes,  Walker,  SbetTey  A  Oordon,  tor 
appellants.    B.  C.  Biickell,  for  appellees. 

McClelLiAN,  J.  Thiscase  has  been  twice 
before  this  court  on  appeals,  by  the  com- 
plainants and  defendants,  respectively, 
from  decrees  of  the  chancery  court  on  de- 
murrers to  the  bill.  Smith  v.  Conner,  65 
Ala.  371 :  Conner  v.  Smith,  74  Ala.  116.  On 
the  last  appeal,  theaverments  cf  thebill  as 
to  the  items  of  credit  claimed  by  the  com- 
plainants against  the  mortgage  debt  were 


Digitized  by  V^OOQIC 


152 


SOUTHERN  BEFOBTEB,  VOL.  7. 


(Ala. 


bold  to  be  insnlBcient.  A  state  of  the  tes- 
timony Indicated  by  the  bill  and  exhibits 
was  also  adverted  to  by  this  court,  and  held 
to  render  the  bill  multifarious,  assuming: 
that  the  facts  indicated  would  be  the 
proof  In  the  case.  And  the  decree  below, 
suBtainine;  demurrers  and  dismissing  the 
bill  In  vacation,  without  allowing  com- 
plainants an  opportunity  to  amend,  and 
on  this  ground  solely,  was  held  erroneous, 
and  reversed,  and  the  cause  remanded.  In 
the  further  progress  of  the  case,  the  bill 
was  amended  so  as  to  obviate  the  objec- 
tion for  multifariousness,  to  specify  the  cred- 
its claimed  originally  by  the  grantor  of 
the  complainants,  and  to  allege  that  these 
claims  bad  been  transferred  and  assigned 
by  him  to  the  complainants  before  the  sale 
of  the  property,  sought  to  be  redeemed, 
by  the  trustee  under  the  mortgage.  The 
amendments  further  aver  that  complain- 
ants have  ever  since  owned,  and  still  own, 
said  claims,  and  that  before  said  sale  they 
notified  the  trustee  of  their  ownership  of 
the  equity  of  redemption,  and  these  Items 
of  credit,  and  thelrclaim  that  nothing  was 
used  onaccountof  thelndebtednesssecured 
by  the  instrument.  The  original  bill  was 
filed  February  17, 1877.  The  amendments, 
since  the  case  was  last  in  this  court,  were 
filed  on  June  5,  1S85,  and  .July  30,  1887.  To 
the  last  amendment  it  was  demurred  that 
Its  averments  In  re  ard  to  the  assign- 
ment by  William  H.  Moore — ^the  grantor 
In  the  deed  of  trust  and  of  the  complain- 
ants— of  the  claims  he  held  against  Smith  to 
the  complainants  wasadeparture  from  the 
case  made  by  the  original  bill,  and  repug- 
nant to  paragraph  9  of  the  amendment  of 
June  5,  1885,  to  which  it  purported  to  be 
an  addition ;  and  to  both  amendments  it 
was  demurred  that  the  claims  and  de- 
mands relied  on  to  reduce  or  liquidate  the 
debts  secured  by  the  deed  of  trust  were 
barred  by  the  statute  of  limitations,  and 
that  the  claims  werefor  unliquldate«l  dam- 
ages in  such  sort  that  they  could  not  be 
the  subject  of  offsets  against  the  mortgage 
debt.  These  several  demurrers  were  sus- 
tained, and  from  the  decree  in  that  behalf 
this  appeal  is  prosecuted. 

In  considering  the  first  asslgnmentof  de- 
murrer, that  paragraph  4  of  the  last  amend- 
ment "  is  a  departure  from  the  casemadeby 
the  original  bill,  and  the  several  former 
amendments  made  thereto,"  It  is  to  be 
steadily  borne  in  mind  that  the  claims 
therein  referred  to  have  been  In  the  case 
and  relied  on  by  the  complainants  from 
the  beginning.  Not  only  so,  but  the  opin- 
ions of  this  court,  on  the  former  appeals, 
have  suggested  no  infirmity  In  these  de- 
mands themselves,  as  foreshadowed  in  the 
earlier  presentments  of  the  case  for  the  pur- 
poses for  which  they  were  brought  for- 
ward,i.e.,  thereduction  of  the  secured  debt, 
but  only  that  they  were  insufficiently 
stated.  The  complainants  have  always 
asserted  the  right  to  have  these  claims  ap- 
plied to  the  reduction  of  the  charge  upon 
their  lands,  or  as  payments  pro  tanto  of 
the  sum  claimed  by  Smith.  It  is  true, 
these  counter-claims  accrued  to  Moore  aft- 
er the  conveyance  by  him  of  the  equity  of 
redemption  to  the  complainants,  but,  as 
we  read  the  bill  and  amendments,  It  has 
never  been  averred  that  they  continued  to 


be  the  property  of  Moore,  or  belonged  to 
him  at  the  time  of  the  sale.  On  the  con- 
trary, the  most  that  can  be  affirmed  of 
the  averments,  prior  to  the  last  amend- 
ment, is  that  they  assert  complainant's 
right  to  use  the  claims  in  reduction  of  the 
mortgage  debt,  without  showing  when, 
or  by  what  means,  or  in  what  manner, 
they  acquired  that  right.  The  amendment 
of  July,  1887.  merely  8uppll<«  this  omis- 
sion in  pleading,  and  cannot,  in  any  Just 
sense,  be  considered  a  departure  from  the 
case  theretofore  made,  nor  Inconsistent 
■with  paragraph  9  of  the  amendment  (-•' 
June,  1885,  as  is  contended  in  the  second 
assignment  of  the  demurrer.  So  consid- 
ered, the  amendment  illustrates  the  rule 
laid  down  by  Chancellor  Kent  that  "  If  a 
bill  be  found  defective  in  its  prayer  for  relief, 
or  in  proper  parties,  or  in  the  omission  or 
mistake  of  some  fact  or  circumstance  con- 
nected with  the  substance  of  the  case,  but 
notformingthe  substanceltself,  the  amend- 
ment Is  usually  granted."  Lyon  v.  Tall- 
madge.l  Johns.  Ch.  188.  The  "substance" 
here  is  the  right  to  assert  these  claims 
against  the  debt.  Whether  that  right 
was  acquired  In  one  or  the  other,  or  In 
both,  of  two  ways,  is  a  fact  not  of  itself 
forming  the  substance,  but  connected  with 
it,  and  proper  to  be  brought  in  by  amend- 
ment. And  certainly,  under  our  very  broad 
and  liberal  statute  on  the  subject,  which 
provides  that  amendment,  "must  be  al- 
lowed at  any  time  before  final  decree 
*  •  •  to  meet  any  state  of  evidence 
which  will  authorize  relief,"  (Code,  §  »449,) 
and  the  decisions  of  this  court  upon  it,  to 
tho  effect  that  any  amendment  which 
doe^  not  operate  an  entire  change  of  par- 
ties, or  the  introduction  of  an  entirely  new 
cause  of  action,  is  proper  to  be  allowed, 
the  amendment  of  July,  1887,  was  not  open 
to  the  objections  urged  against  it  in  the 
first  and  second  assignments  of  error. 
Steed  V.  Mclntyre,  68  Ala-  407;  Moore  v. 
Alvis,  54  Ala.  356. 

The  averments  of  the  bill  are  insufficient 
to  present  the  claims  based  on  the  conver- 
sion of  certain  mules,  three  in  number,  and 
certain  corn  and  cotton  by  Smith,  in  the 
light  of  partial  payments  on  the  mortgage 
debt.  As  the  facts  are  stated,  it  may  be 
conceded  that  these  claims  are  for  dam- 
ages resulting  from  a  tort  committed  by 
Smith,  and  do  not  spring  out  of  the  con- 
tractual relations  of  the  parties,  so  as  to 
constitute  matters  of  recoupment.  Bat  it 
by  no  means  follows  that  these  several 
items  are  not  the  proper  subject  of  set- 
ofl  against  the  mortgage  indebtedness.  It 
is  quite  an  error  to  suppose  that  these  de- 
mands necessarily  sound  in  damages,  mere- 
ly within  the  language  of  our  statute  of 
set-off.  It  Is  true  that  an  action  of  tres- 
pass de  bonis asportatis'woyild  lie  for  their 
recovery,  and  it  is  also  true  such  an  action 
sounds  in  damages  merely.  But  it  is 
equally  true  that  trover  would  lie,  and  in 
that  action  the  law  furnishes  a  standard 
by  which  the  damages  maybe  admeasured, 
and  the  recovery  regulated  and  limited. 
Curry  v.  Wilson,  48  Afa.  638. 

Damages  capable  of  being  thus  measured 
bya  pecuniary  standard  maybethesubject 
of  set-off  at  law,  under  section  2678  ot  the 
Code.    Cage  v.  PhUUps,  88  Ala.  382 ;  Sledge 
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T.  SwUt,  6S  Ala.  110;  Collins  t.  Greene,  67 
Ala.  211.  And  any  demand  which  a  mort> 
gagOT  mi^bt  set  ott  against  the  secured 
debt  In  a  suit  at  law  lor  its  recovery  he 
may  set  off  againat  the  debt  when  it  is 
sought  to  be  enforced  in  equity  by  a  bill  to 
foreclose  the  mortgage.  Oafford  v.  Pros- 
kauer,  59  Ala.  264;  Knight  v.  Draue,  77  Ala. 
371.  And  a  se1>otf  may  be  relied  on  by  the 
assignee  of  the  .equity  of  redemption  to 
reduce  the  charge  on  his  land,  although  no 
personaljadgmentcanbe  had  against  him. 
Wilts.  Mortg.  Forec.  pp.  452,  453,  §  378, 
And  it  is  no  objection  to  a  claim  pleaded  as 
a  set-ofl  that  the  mortgagor  or  owner  of 
the  equity  of  redemption  acquired  it  after 
the  law-day.  It  may  be  availed  of  if  ac- 
quired at  any  time  beforei  steps  are  taken 
on  account  of  the  default  of  payment,  ac- 
cording to  the  terms  of  the  instrument. 
Martin  v.  Mohr,  56  Ala.  221. 

On  the  case  as  now  presented,  therefore, 
our  conclusion  is  that  the  claims  asserted 
on  account  of  the  conversion  of  the  mules 
and  crops  "are  available  to  the  complain- 
anta  by  way  of  set-off  against  the  mort- 
gage debt,  unless  they  are  barred  by  the 
Btatnteof  limitations.  Of  course,  they  are 
so  barred,  unless  they  come  under  the  in- 
fluence of  section  2682  of  the  Code.  That 
section  provides  that  "when  a  defendant 
pleads  a  set-off  to  the  plaintiff's  demand, 
to  which  the  plaintiff  replies  the  statute  of 
limitations,  the  defendant  is  nevertheless 
entitled  to  his  set-off,  where  it  was  a  legal, 
subsisting  claim  at  the  time  the  right  of 
action  accrued  to  the  plaintiff  on  the  claim 
in  suit.  "The  statutes  of  limitations  do  not, 
by  their  own  terms,  apply  to  suits  in 
equity,  but  are  made  to  so  apply  by  sec- 
tion 3419  of  the  Code,  and  prior  thereto 
were  applied  by  analogy  in  courtu  of  chan- 
cery; and.whether  proceeding  by  analogy 
or  in  obedience  to  the  present  statute,  such 
courts  give  effect  to  thelimltatlons  obtain- 
ing in  courts  of  law,  and  to  the  exceptions 
and  qualifications  thereto  pertaining. 
Crocker  v.  Clements'  Adm'r,  23  Ala.  .S05; 
James  r.  James, 55  Ala.  532.  Can  theclaims 
under  consideration,  as  now  presented,  be 
brought  within  the  exception  above 
stated?  They  accrued  to  complainants' 
assignor,  December  25, 1866.  The  right  to 
foreclose  the  deed  of  trust  accrued,  by  its 
terms,  on  March  16,  1867.  These  items, 
therefore,  were  legal  and  subsisting  de- 
mands, within  the  meaning  and  language 
of  the  exception,  when  the  right  of  action 
for  breach  of  the  condition  of  the  deed  of 
trust  accrued.  Riloy  v.  Stallworth,56Ala. 
481;  JeBries  v.  Castleman,  75  Ala.  262; 
Washington  v.  Timberlake,  74  Ala.  2i)9; 
Patrick  V.  Petty,  83  Ala.  420,  3  South,  Eep. 
779. 

It  cannot  be  denied  that  had  a  bill  been 
filed  to  foreclose  the  deed  of  trust,  and  sell 
the  land  to  satisfy  the  debt  secured  by  it, 
the  complainants  could  have  interposed  In 
that  suit  the  cross-demands  they  had 
against  the  bciiefidary  in  the  deed,  not- 
withstanding tlie  bar  of  the  statute  had 
been  periectcd  usjalnst  them  as  independent 
causes  of  action  Itefore  the  filing  of  the 
original  bill.  Shall  this  right  be  defeated, 
and  the  benefit  of  the  exception  to  the  stat- 
ute of  limitations  be  denied  to  the  com- 
plainants, because,  instead  of  proceeding 


by  bill,  the  election  was  made  to  foreclose 
by  a  sale  under  power,  and  the  complain- 
ant forced  to  take  the  initiative  in  the 
courts?  Do  the  mere  facts  that  the  in- 
strument contains  a  powerof  sale,  and  that 
foreclosure  is  sought  by  the  exerciscof  that 
power,  cut  off  any  substantive  defense 
which  the  holder  of  the  equity  might  oth- 
erwise have  relied  upon?  Or,  to  put  the 
same  matter  in  another  way,  can  the  cir- 
cumstance of  a  mere  diflerence  in  the 
modes  by  which  the  mortgagor  is  put  to 
his  defense  defeat  and  operate  to  deny  that 
defense?  We  think  not.  It  is  very  true 
that  the  case  does  not  come  precisely  with- 
in the  letter  of  the  law,  but  it  Is  also  true 
that  such  a  defense  in  equity  can  never 
come  precisely  within  the  letter  of  a  stat- 
ute applicable  by  its  terms  to  actions  at 
law.  These  demands,  as  now  presented, 
fully  illustrate  the  spirit  and  purpose  of 
the  exception  quoted,  and  are  in  line  with 
that  principle  of  law  applicable  to  cross- 
demands,  which  regards  only  the  baltuice 
remaining  after  crediting  the  one  with  the 
other  as  the  debt  due.  Washington  v.  Tim- 
berlake, 74  Ala.  264.  Our  opinion  is  that 
in  courts  of  chancery  section  2682  of  the 
Code  may  be  relied  on  to  exempt  a  cross- 
demand  from  the  operation  of  the  statute 
of  limitations  in  all  causes  of  attempted 
foreclosure  of  a  mortgage,  whether  by  bill 
or  sale  under  power,  and  either  by  way  of 
cross-bill  when  a  decree  of  foreclosure  is 
sought,  or  on  a  bill  for  redemption,  after 
an  invalid  sale  under  the  power. 

If  the  claim  of  $500  for  damages,  because 
Smith  defeated  Moore's  right  of  election  to 
purchase  certain  mules,  is  to  be  regarded 
as  a  set-off,  it  would  be  governed  by  the 
principles  held  above  to  be  applicable  to 
the  items  for  conversion  of  property  by 
Smith.  That  claim,  however,  is  one  of  re. 
conpment,  rather  than  set-off.  It  sprung 
out  of  the  contract  between  parties,  and  is 
based  on  the  right  that  one  party  has  to 
reduce  the  claim  preferred  against  him  by 
the  other  under  the  contractby  the  amount 
of  damages  be  has  sustained  from  a  breach 
of  that  contract  by  that  other.  Wat.  Set- 
off, 478  et  soq. ;  Mayberry  v.  Leech,  58  Ala. 
339;  Washington  v.  Timberlake,  74  Ala. 
259.  Such  a  claim  runs  with  the  contract, 
so  to  speak,  and  may — at  least  when  it 
goes  to  the  consideration,  as  it  generally 
does.  In  some  sort,  and  as  in  the  case  here 
— ^be  relied  on  without  regard  to  the  stat- 
ute of  limitations.  So  long  as  the  con- 
tract, upon  a  breach  of  which  the  claim  is 
predicated,  subsists,  and  may  be  enforced, 
the  claim  Itself  may  be  pleaded  in  reduc- 
Uon,  at  least,  of  the  demand  on  the  con- 
tract;  and  this, notwithstanding  the  mat- 
ter of  recoupment,  independently  consid- 
ered, may  be  barred,  not  only  when  it  Is 
pleaded,  but  also  when  the  right  of  action, 
against  which  it  is  asserted,  accrued. 
Wood,  Lim.  pp.  602,  603,  f  282. 

It  results  from  these  views  that,  in  our 
opinion,  the  assignments  of  demurrer  were 
not  well  taken,  and  each  of  them  should 
have  been  overruled.  Several  other  con- 
siderations—some affecting  the  validity  of 
these  claims  as  now  presented,  and  othera 
going  to  the  equity  of  the  bill — have  been 
urged  upon  our  attention  in  argument, 
but  the  effort  has  been  to  confine  the  iu- 
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qnlry  to  the  matters  directly  Involved  In 
the  demarrers,  and  it  is  not  intended  to 
Intimate  any  other  opinion,  not  necessary 
to  a  determination  of  these  matters. 
Reversed  and  remanded. 


(88  Ala.  100) 

Enolehakdt  v.  State, 

(Supreme  Court  of  Alabama.   Jan.  15, 1890.) 

▲aBi.ui.T  AHD    Battbrt  —  Pbiob  CoitnowoN  — 
Drunksnhbss. 

1.  Where  a  person  aims  and  discharges  a  pis- 
tol at  another,  and  raises  a  stick  within  strilung 
distance  as  if  to  strllce  him,  and  the  latter,  to  pre- 
vent injury  to  himself,  seizes  the  former,  and  they 
struggle  together,  the  former  is  guilty  of  assault 
and  battery. 

2.  Acte  Ala.  1888-89,  pp.  518,  626,  Tamended 
charter  of  the  city  of  Montgomery,)  provides  that, 
"Id  all  oases  where  a  person  is  convicted  or  ac- 
quitted before  the  recorder  •  •  •  of  an  offense 
wtiich  is  a  m  isdemeanor  under  the  laws  of  the  state, 
such  conviction  or  acquittal  shall  be  a  bar  to-a  pros- 
ecution of  such  person  for  such  offense  t>efore  any 
■tate  court. "  Held,  that  the  provision  was  only 
prospective  in  its  operation,  and  did  not  apply  to  a 
case  where  the  conviction  before  the  recorder  bad 
occurred  prior  to  the  amendment. 

a  Voluntaiy  drunkenness  never  legally  Justi- 
fies an  assaalt  and  battery,  as  the  condition  of  the 
mind  is  not  an  element  of  the  offense,  and  drunk- 
enness is  admissible  onljr  to  reduce  the  grade  of  a 
crime,  where  the  question  of  intent,  malice,  or 
premeditation  is  involved. 

4.  A  charge  that  if  the  jury  lielieve  defendant 
was  "crazy  drunk"  at  the  time  of  the  difficulty  they 
should  acquit  him  of  assault  with  intent  to  murder 
Is  properly  refused,  where  it  fails  to  define  "crazy 
drunk." 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Abrinoton,  Judge. 

The  defendant  in  this  case,  John  Engle- 
faardt,  was  indicted  tor  an  assault  on  W, 
F.  Vandiver  with  the  Intent  to  murder 
him,  was  convicted  of  an  assaalt  and  bat- 
tery, and  fined  fSOO.  The  assault  was 
committed  about  dark  on  the  evening  of 
September  11,  1888,  on  the  sidewallc  In 
tront  of  the  defendant's  store,  In  the  city  of 
Montgomery,  where  Vandiver  was  stand- 
ing with  one  J.  Fannce.  Vandiver  testi- 
fied that  the  defendant  passed  him  a  few 
moments  before  the  assault,  and  came 
back,  and  saidtohlm,"  Yonhavenot  treat- 
ed me  right;"  that  he  attempted  to  pass 
Into  his  store,  but  was  Intercepted  by  the 
defendant,  who  "jumped  back  and  drew 
his  pistol;"  that  after  deliberation,  "think- 
ing that  there  was  no  fight  in  him,"  wit- 
ness commenced  advancing  on  him,  having 
In  bis  hand  an  open  pen-knife,  with  which 
he  had  been  cleaning  bis  finger  nails ;  that 
the  defendant  fired  at  him,  pointing  his 

gistol  towards  him,  but  witness  clinched 
im,  and  got  control  of  the  pistol;  that 
the  pistol  was  again  discharged  during 
the  struggle  between  them ,  bu  t  h  e  succeeded 
in  getting  the  d^endant  down,  and  held 
him  down,  with  the  aid  of  Faunce.  Fannce 
testified,  on  the  part  of  the  prosecution, 
that  the  defendant,  when  he  approached 
Vandiver,  had  a  small  cane  in  his  hand, 
which  he  raised  when  in  striking  distance, 
but  Vandiver  wrenched  it  from  his  hand ; 
that  the  defendant  then  drew  his  pistol, 
which  was  self-cocking,  and  Vandiver 
caught  bis  right  hand,  and  turned  the  pis- 
tol aside  as  it  was  discharged,  the  ball 
striking  theground;  and  that  the  weapon 


was  again  discharged  during  the  struggle 
between  them,  or  as  the  defendant  was 
falling.  The  defendant,  testifying  in  his 
ownbehalf,  stated  that  he  had  been  drink- 
ing heavily  all  day ;  was  so  drunk  that  he 
did  not  know  what  he  was  doing,  and  had 
no  recollection  of  the  diiSculty ;  and  he  in- 
troduced several  witnesses,  who  testified 
to  his  intoxicated  condition  and  misbehav- 
iorat  different  Hours  during  the  day, — that 
he  was  "crazy  drunk,"  as  they  expressed 
it.  The  defendant  was  arrested  by  a  po- 
liceman, and  was  fined  $50  by  the  recorder 
for  an  assault  and  battery  on  Vandiver, 
and  he  pleaded  this  in  bar  of  the  prosecu- 
tion; but  the  court  sustained  a  demurrer 
to  this  plea.  The  court  charged  the  Jury 
that,  "  If  they  believe  the  evidence,  the  de- 
fendant was  guilty  of  an  assault,  or  an  as- 
sault and  battery. "  The  defendant  except- 
ed to  this  charge,  and  requested  the  court 
to  give  the  following  charges  in  writing, 
and  duly  excepted  to  their  refusal:  (1) 
"If  the  Jury  believe  from  the  evidence  that 
the  defendant  was  crazy  drunk  ftt  the  time 
of  the  difficulty  with  Vandiver,  then  they 
must  acquit  him  of  an  assault  with  intent 
to  murder."  (2)  "If  the  jury  believe  from 
the  evidence  that  the  defendant  was  drunk 
at  the  time  of  the  difficulty  with  Vandiver, 
they  may  look  to  this  as  showing  him  to 
have  been  more  easily  excitable  than  a  so- 
ber man  would  have  been  under  like  cir- 
cumstances. "  (3)  "  The  jury  may  use  their 
own  knowledge,  aspractical,  sensible  men, 
and  their  own  exi>erience  of  men  and 
things,  in  considering  whether  Englehardt 
was  drunk  at  the  time  of  the  ditliculty 
with  Vandiver;  and  if  from  such  knowl- 
edge and  experience,  in  connection  with 
all  the  evidence  in  the  case,  they  believe 
that  he  was  too  drunk  to  intend,  willfully, 
deliberately,  and  premeditatedly,  to  ma- 
liciously kill  said  Vandiver,  then  it  is  their 
duty  to  acquit  him." 

A.  A.  Wiley,  for  app^ant.  Tennent 
Lom&x,  for  the  State. 

SoMERViLLK,  .7.  Thc  court,  in  our  opin- 
ion, committed  no  error  in  charging  tbe 
jury  that,  if  they  believed  the  evidence,  the 
defendant  was  guilty  of  assault,  or  as- 
sault and  battery.  There  was  undoubted- . 
ly  an  attempt  or  offer,  on  the  defendant's 
part,  with  force  and  violence,  to  do  a  cor- 
poral hurt  to  the  prosecutor, — an  attempt 
manifested  both  by  aiming  and  firing  a 
loaded  pistol  in  thedlrection  of  his  person, 
and  b}  raising  a  stick,  within  striking 
distance,  as  if  to  strike  him,  which  was 
prevented  by  his  wrenching  the  stick  from 
the  defendant's  hand.  This  was  clearly  an 
assault,  conntituting,  as  it  did,  one  or 
more  acts,  either  of  which  if  consummated 
would  have  resulted  In  a  battery.  Chap- 
man V.  State,  78  Ala.  463. 

2.  The  evidence,  moreover,  shows  a  bat- 
tery, which  is  "the  unlawful  application  of 
violence  to  the  person  of  another. "  May, 
Crim.  Law,  I  55;  Com.  v.  McKie,  61  Amer. 
Dec.  410.  A  battery  is  not  necessarily 
a  forcible  striking  with  the  hand  or  stick, 
or  the  like,  but  includes  every  touching  or 
laying  hold  (however  trifiing)  of  another's 
person,  or  his  clothes,  in  an  angry,  re- 
vengeful, rude,  insolent,  orhostilpinannor. " 
1  Amer.  &  Eng.  Cyclop.  Law,  783.    There 
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Is  no  conflict  in  that  part  of  the  evidence 
sbowing  the  circumstances  attending  the 
dlfBculty.  To  prevent  being  shot  by  the 
pistol  the  pposecutop,  Vandlver,  seized  the 
defendant's  right  hand,  which  contained 
the  weapon,  forcing  its  discharge  in  the 
air.  The  use  of  the  stlclc  was  Interrupted 
in  hke  manner  by  its  seizure.  Thecombat- 
ants  "clinched"  and  "struggled  together," 
the  defendant  either  falling  in  thestruggle, 
or  being  pushed  backward  to  the  ground, 
and  firing  his  pistol  a  second  time  In  the 
air.  The  prosecutor  and  a  by-stander 
thereupon  got  on  the  defendant,  and  held 
him  down.  He  may  or  may  nothaveused 
more  force  than  was  necessary  to  resist  the 
assault  by  the  defendant.  This  Is  entire- 
ly immaterial,  for  had  both  of  thecombat- 
ants  fought  willingly  together,  and  nei- 
ther in  self-defense,  each  would  have  been 
guilty  of  an  assault  and  battery  on  the 
other.  Com.  v.  Coliherg,  119  Mass.  3.50; 
Adams  v.  Waggoner.  33  Ind.  531.  The  lan- 
guage deecribed'ln  the  contest  necessarily 
Impllee  a  contention  or  striving  together 
for  the  mastery,  one  of  theother, — alaylng 
hold  of  each  other's  persons  in  a  rude  and 
hostile  manner.  This  was  a  battery.  It 
may  have  been  justifiable  on  the  part  of 
the  person  assailed,  and  no  doubt  was. 
But  there  is  no  sort  of  pretext  that  the  act 
was  Justifiable  on  the  part  of  the  defend- 
ant. There  was  no  error  in  the  charge  on 
this  subject  to  which  exception  was  talien. 

3.  The  demurrer  to  the  defendant's  plea 
of  former  conviction  was  properly  sus- 
tained. This  plea  set  up  the  fact  of  a 
former  conviction  before  the  recorder's 
court  of  the  city  of  Montgomery  for  the 
same  offense  of  assault  and  battery.  It  is 
based  on  a  provision  in  the  amended  char- 
ter of  the  city  approved  February  28, 1889, 
(Acts  1888-89,  pp.  513,  526.)  which  dec-lares 
that,  "in  all  cases  where  a  person  is  con- 
victeil  or  acquitted  before  the  recorder 
•  •  •  of  an  offense  which  is  a  misde- 
meanor Under  the  laws  of  the  state,  such 
conviction  or  acquittal  shall  be  a  bar  to  a 
prosecurion  of  such  person  for  such  offense 
b^ore  any  state  court."  The  offense  in 
quenCion  was  committed  in  September  of 
'Uie  year  1888,  and  the  conviction  before  the 
recorder's  court  occurred  in  the  same  month 
and  year.  Thiswasmore  thanfivemonths 
b^ore  the  charter  of  the  city  was  amend- 
ed, so  as  to  embrace  the  above-quoted 
provision  on  which  th^pleais based.  That 
provision  manifestly  had  no  retrospective 
force,  but  was  only  prospective  in  its  oper- 
ation. The  settled  rule  is  that  statutes 
should  grenerally  be  construed  to  operate 
in  the  future  only,  unless  the  legislative  In- 
tent appears  clear  from  their  terms  that 
they  are  to  have  a  retrospective  operation. 
Warten  v.  Matthews,  80  Ala.  429;  Cooley, 
Const.  Llm.  (5th  Ed.)  *370. 

4.  The  voluntary  drunkenness  of  the  de- 
fendant, although  be  may  have  been  so  in- 
toxicated at  the  time  as  to  be  unconscious  of 
what  be  was  doing,  was  no  excuse  for  the 
crime  of  assault  and  battery  of  which  he 
was  convicted.  The  language  of  Baron 
Parke,  in  Rex  v.  Thomas,  7  Car.  &  P.  817, 
(1837,)  on  this  subject  has  been  commonly 
approved,  where  he  observed  "that  If  a 
man  makes  himself  voluntarily  drunk,  that 
it  is  no   excuse  for   any   crime  he  may 


commit  whilst  he  Is  so.  He  must  take  the 
consequence  of  his  own  voluntary  act,  or 
most  crimes  would  otherwise  be  unpun- 
ished." There  can  be  no  doubt  on  this 
point,  as  said  by  Mr.  Wharton,  "either  on 
principle,  policy,  or  authority. "  1  Whart. 
Crim.  Law,  §  49.  The  most  that  can  be 
claimed  in  such  cases,  as  we  have  repeated- 
ly held,  is  that  the  fact  of  excessive  drunk- 
enness is  sometimes  admissible  to  reduce 
the  grade  of  the  crime  where  the  question 
of  Intent,  malice,  or  premeditation  is  in- 
volved. Ford  V.  State,  71  Ala.  385,  and 
cases  cited;  Ounter's  Case.  83  Ala.  96,  8 
South.  Rep. 600;  Carter  v.  State,  87  Ala.  118, 
6  South.  Rep.  856;  Cleveland  v.  State,  86 
Ala.  1,  5  South.  Rep.  426;  State  v.  Bullock, 
18  Ala.  413;  4  Amer.  &  Eng.  Cyclop.  Law, 
707;  Flanigan  v.  People,  86  N.  Y.  554,  40 
Amer.  Rep.  556,  and  note,  560-570.  It  can, 
however,  never  legally  excuse  or  Justify  an 
assault  and  battery,  the  condition  of  the 
criminal's  mindnotbeinganelementof  this 
particular  offense.  Mooney  v.  State,  33 
Ala.  419. 

The  first  charge  requested  by  the  def«id- 
nnton  this  subject  was  misleading  and  am- 
biguous in  meaning,  because  of  the  failure 
to  define  the  meaning  of  the  phrase  "crazy 
drunk,"  and  was  properly  refused.  The 
third  charge  called  for  an  acquittal  of  as- 
sault and  battery,  as  well  as  of  the  assault 
with  intent  to  murder,  on  the  ground  of 
drunkenness,  and  there  was  no  error  in 
the  refusal  to  give  it. 

The  other  exceptions  are  not  contended 
for,  nor  are  they  maintainable.  The  judg- 
ment must  be  affirmed. 


Riley  y.  Bell. 


(»  Ala.  6»7) 


{Supreme  Court  of  Alabama.    Jan.  IB,  1890.) 
Mabriaob — Consent  of  Parents. 

1.  Code  Ala.  1886,  K  231S,  2318,  provide  tbst 
the  jadge  of  probate  shall  forfeit  tSOO  if  he  issues 
a  license  to  marry  to  a  woman  under  18  years  of 
age,  who  has  never  before  been  married,  without 
first  obtaining  the  consent  of  the  minor's  parents 
or  gnardian  to  such  marriage.  Held,  that  if  Uie 
father  was  living  bis  consent  was  necessarv,  and 
the  consent  of  the  mother  was  not  snlHcient,  though 
the  father  was  temporarily  absent  from  the  state. 

a.  The  probate  fudge  otuinot  excuse  himself  on 
the  ground  that  he  was  misled  as  to  the  minor's 
age  by  her  personal  appearance,  and  by  her  repre- 
sentations that  she  was  over  18  years  old,  unless 
"an  affidavit  was  made  before  him  by  such  minor, 
or  by  some  other  credible  person,  claiming  to  know 
the  fact  that  such  minor  was  of  the  age  required 
by  law, "  as  required  by  section  2819. 

Appeal  from  circuit  court,  Covington 
county,  John  P.  Hubbard,  Judge. 

Action  by  Barney  E.Bell  against  Malacbi 
Riley,  probate  judge,  to  recover  a  penalty. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

W.  D.  Roberts,  for  appellant.  W,  L. 
Parks  and  J.  D.  Oardner,  for  appellee. 

SoMERviLLB,  J.  While  the  complaint  is 
omitted  from  the  record,  it  is  apparent 
from  the  judgment  entry  and  bill  of  excep- 
tions that  the  action  is  one  against  the  de- 
fendant, who  was  probate  jndge  of  Coving- 
ton county,  for  a  penalty  of  $200  for  Issu- 
ing a  license  for  the  marriage  of  a  minor 
contrary  to  the  provisions  of  the  statute. 
Code  1886,  §  2318. 
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1.  Themlnorwas  a  female  under  18  years 
of  age,  and  had  never  before  been  married. 
The  Btatate,  In  such  cases,  provides  that 
"the  ]udgeof  probatemust  require  the  con- 
sent of  the  parents  or  guardians  of  such 
minors,  to  the  marriage,  to  be  given  either 
personally  or  in  writing."  Code,  §  2315. 
This  obviously  means  the  consent  of  the 
father,  if  he  be  living,  and  is  not  rendered 
incapable  of  giving  it  by  defect  of  under- 
standing or  other  good  cause ;  or,  If  there 
be  no  father,  then  of  the  mother.  The 
basis  of  the  statate  is  the  common- 
law  principle  that  the  father,  and  on  his 
death  the  mother,  Is  generally  entitled  to 
the  custody  of  the  children,  and  that,  as 
parents,  they  are  the  natural  protectors 
for  maintenance  and  education.  2  Kent, 
Comm.  *S5, •S6, "205.  Thefatherin  this  case 
was  living,  but  was  at  the  time  tempore^ 
rily  absent  from  the  state.  It  isshownthat 
the  mother  gave  her  written  consent  to  the 
minor  daughter's  marriage.  This  wa;B  in- 
Bufflclent  to  meet  the  requirements  of  the 
statute,  and  did  not  exempt  the  defendant 
from  liability  to  the  penalty  in  question. 
The  circuit  court  so  ruled. 

2.  The  further  defense  is  urged  that  the 
defendant  was  misled  as  to  the  age  of  such 
minor  by  her  personal  appearance,  and  by 
her  representation  that  she  was  over  18 
years  of  age.  This  defense  Is  clearly  Insuffi- 
cient, unless  "an  affidavit  was  made  before 
him  by  such  minor,  or  by  some  other  cred- 
ible person  claiming  to  know  the  fact  that 
such  minor  was  oltheage  required  by  law." 
This  is  an  express  requirement  of  the  stat- 
ute, made  a  condition  precedent  to  the 
court's  entertaining  such  defense.  Code 
1886.  §  2319.  Bell  v.  Wallace,  81  Ala.  422, 1 
South.  Rep.  24.  The  circuit  court  did  not 
err  in  giving  the  general  affirmative  charge 
for  the  plaintiff. 

Judgment  affirmed. 


(89  Ala.  2M) 


Burks  v.  Braoq. 


(Supreme  Court  cif  A  Idbama.    Jan.  27, 1890.) 
LsASB— Sboondibt  Evisbnos— Aotiok  on  Rbmt- 

NOTB. 

1.  Secondary  evidence,  offered  by  defendant 
as  to  the  contents  of  a  written  lease,  will  not  be  al- 
lowed where  he  testifles  that  the  writing  has  been 
misplaced,  and  that  he  has  made  diligent  search 
for  it,  and  thinks  it  is  lost  or  destroyed,  butadmits 
that  it  is  probably  among  certain  private  papers 
carefully  packed  away  for  safe-keeping,  which  he 
has  nefclected  to  examine. 

2.  It  was  not  error  to  require  defendant  to  an- 
swer, oncroM^xamination,  the  qnestion,  "Will  you 
swear  that  there  is  no  possible  chance  to  find  the 
paper?" 

8.  Where  the  absence  of  a  written  lease  is  not 
satisfactorily  accounted  for  by  proof  of  Its  loss  or 
destruction,  it  is  proper,  in  an  action  on  a  note 
given  for  rent,  which  contains  no  such  stipulation, 
to  exclude  evidence  tendlnpr  to  prove  a  stipulation 
in  the  lease  to  make  repairs,  or  evidence  of  any 
damages  suffered  in  the  destruction  of  goods  by 
rains,  in  consequence  of  the  failure  to  make  such 
repairs. 

4.  Evidence  as  to  why,  atthe  time  of  executing 
the  note,  he  made  no  claim  for  damages  to  his 
goods,  caused  by  the  failure  of  his  landlord  to  make 
repairs,  is  also  inadmissible. 

Appeal  from  circuit  conrt,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Action  by  Elizabeth  T.  Itragg  against 
W.  P.  Burks  on  a  promissory  note,  which 


was  given  by  the  defendant  for  the  rent  of 
a  certain  house  which  belonged  to  the 
plaintiff.  On  the  trial  the  defendant  plead- 
ed the  general  issue,  and  pleaded  in  short, 
by  consent,  recoupment  and  set-oR,  and 
further  that  when  the  lease  was  made  the 
plaintiff  agreed  to  repair  the  store-house, 
by  fixing  the  gutters,  roof,  etc.;  but  she 
bad  failed  to  do  this,  and  by  such  failure 
the  defendant  had  been  injured  to  an  ex- 
tent greater  than  the  amount  due  on  the 
note  here  sued  on.  Upon  the  trial,  as 
shown  by  the  bill  of  exceptions,  the  plaintiff 
rested  her  case  on  the  Introduction  in  evi- 
dence of  the  note  sued  on.  It  was  shown 
on  the  part  of  the  defendant  that  the  con- 
tract of  lease  was  in  writing,  but  the  writ- 
ten instrument  was  not  produced  on  the 
trial ;  and  the  defendant  attempted  to  in- 
troduce secondary  evidence  of  thecontents 
of  this  written  lease,  but,  on  objection,  the 
court  refused  to  admit  the  evidence,  and 
the  defendant  thereupon  excepted.  Upon 
the  examination  of  the  defendant  as  a  wit- 
ness, and  preparatory  to  his  ofler  to  in- 
troduce the  secondary  evidence  of  the  con- 
tents of  the  written  instrument,  the  defend- 
ant was  asked,  against  his  objection,  "U 
he  would  swear  that  there  was  no  possi- 
ble chance  to  find  the  same. "  The  defend- 
antreserved  an  exception  to  both  theques- 
tion  and  the  answer,  which  the  court  al- 
lowed. It  was  further  shown  that  the 
note  here  sued  on  was  given  by  the  defend- 
ant after  he  had  vacated  the  store-house 
for  the  balance  of  the  rent  due  upon  said 
lease,  and  in  this  connection  the  defendant 
offered  to  explain  why  he  did  not  then,  at 
the  time  of  signing  the  note  to  one  David- 
son, the  agent  of  the  plaintiff,  make  a 
complaint  for  the  damages  suffered  by 
him  on  account  of  the  want  of  repairs  on 
the  store,  and  also  state  the  damages  he 
claimed  on  this  account;  but,  on  objection 
to  this  testimony  by  the  plaintiff,  the  court 
refused  to  all  >w  him  to  so  testify,  and  the 
defendant  daly  excepted.  There  was 
much evidenceon  the  part  of  thedefendant 
tending  to  show  damage  that  the  defend- 
ant had  suffered  on  account  of  the  defective 
roof  and  the  gutters;  but  upon  motion  by 
the  plaintiff  the  court  excluded  all  of  this 
evidence  from  the  jury,  and  the  defendant 
thereupon  excepted.  IJpon  the  evidence  as 
produced  the  court  charged  the  jury  in 
writing,  upon  the  request  of  the  plaintiff, 
that, "if  the  jury  believe  all  the  evidence  in 
this  case,  they  must  find  a  verdict  for  the 
plaintlS  for  the  amount  of  the  note  sued 
on,  with  the  interest  from  the  date  of  its 
maturity."  The  defendant  excepted  to 
the  giving  of  this  charge,  and  also  except- 
ed to  the  refusal  by  the  court  to  give  the 
following  charge,  which  he  requested  in 
writing:  "Even  if  the  jury  should  believe 
from  theevidence  that  the  plaintiff  did  not 
agree  to  repair  the  premises  during  the  use 
and  occupation  thereof  by  the  defendant, 
yet,  if  the  defendant  refused  to  sign  the 
rent-notes  presented  to  him  for  his  signa- 
ture, upon  the  ground  that  the  plaintiff 
had  failed  to  stop  the  leaks,  and  to  comply 
with  her  contract  of  renting,  and  that 
thereupon  the  plaintiff,  through  her  agents, 
J.  R.  Adams  &  Co.,  undertook  to  repair, 
Buid  premises  from  time  to  time,  and  to 
stop  said  leaks,  then,  apon  this  state  of 
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facta,  If  believed  by  the  Jnry.  wlthoutmore, 
the  plaintiff  was  bound  to  make  said  re- 
pairs ;  and  If  she  failed  to  perform  her  ob- 
ligation In  each  manner  as  to  stop  the 
leaks,  and  to  render  the  premises  tenanta- 
ble  as  a  grocery  store,  for  which  the  same 
had  been  rented  by  defendant,  and  defend- 
ant was  damaged  by  reason  of  her  failure 
to  carry  out  her  obligation,  then,  the  Jury 
may  look  to  all  these  facts  In  determining 
whether  or  not  the  plaintiff  is  entitled  to 
recover  In  this  action. "  There  was  ver- 
dict and  Judgment  for  the  plaintiff,  and 
the  defendant,  prosecuting  this  appeal, 
now  assigns  the  various  mlings  of  the 
court  as  error. 

mce  &  Wiley,  for  appellant.  Marks  & 
Massle,  for  appellee. 

SoMERyiLLE,  J.  1.  The  defendant  testi- 
fied that  "to  his  best  recollection  "  the  con- 
tract of  renting  the  store-house  was  re- 
duced to  writing  at  the  time  it  was  en- 
tered into  between  him  and  the  agents  of 
the  plaintiff;  and,  while  he  asserted  that 
the  writing  had  been  "misplaced,"  and 
that  he  had  "made  diligent  search  "for  it 
without  finding  it,  and  "thought  it  was 
lost  or  destroyed, "  yet  he  showed  the  con- 
trary to  be  true  by  the  contradictory  ad- 
mission that  "he  was  not  prepared  to  say 
it  was  lost  or  destroyed,"  and  that  it 
was  probably  among  certain  private  pa- 
pers in  his  possession,  which  he  had  care- 
tally  packed  away  for  safe-keeping,  and 
which,  he  confessed,  he  had  neglected  to 
examine.  The  court  clearlycommitted  no 
error,  under  these  circumstances,  In  refus- 
ing to  allow  secondary  evidence  as  to  the 
contents  of  the  written  lease. 

2.  This  question  as  to  secondary  evi- 
dence was  one  exclusively  for  the  determi- 
nation of  the  court.  There  could  have 
been  no  injury,  therefore,  in  allowing  the 
plaintiff's  counsel  to  ask  the  witness  "if  he 
would  swear  that  there  was  no  possible 
chance  to  find  the  paper, "  or  in  requiring 
this  question  to  be  answered.  The  test 
implied  by  the  interrogatory  may  have 
been  a  fallacious  one,  but  it  was  pro- 
pounded on  cross-examination,  and  the  de- 
cision of  the  court  manifestly  did  not  rest 
on  the  answer  elicited  by  it,  but  on  the 
other  admitted  facts,  which  were  perfectly 
conclusive  of  the  point  decided. 

3.  No  duty  devolved  upon  the  landlord  to 
make  any  repaii-s  on  the  premises,  unless 
there  was  an  agreement  to  make  them. 
The  tenant  would  take  the  store-house  at 
his  own  risk,  as  to  fitness  for  habitation 
or  use,  whatever  its  condition  may  have 
been  at  the  time.  City  of  Lowell  v.  Spauld- 
ing,  50  Amer.  Dec.  775,  note.  776;  Fisher  v. 
LighthaU,  64  Amer.  Rep.  258.  The  onus, 
then,  was  on  the  defendant,  as  tenant,  to 
prove  such  alleged  agreement  to  repair  by 
legal  and  competent  evidence.  The  note 
given  for  rent  contained  no  such  condition. 
The  written  lease  presumptively  did  not. 
The  only  legal  mode  of  showing  the  con- 
trary was  either  by  producing  the  lease  it- 
self, or  proving  its  contents  by  secondary 
evidence.  The  writing  was  not  produced. 
Ita  contents  could  not  be  proved  by  parol, 
becatiHe  it«  absence  was  not  satisfactorily 
accounted  for  by  proof  of  Its  loss  or  de- 
struction.   It  follows  that  the  court  prop- 


erly excluded  all  the  evidence  tending  to 
prove  a  stipulation  in  the  lease  that  the 
plalntlS  would  make  repairs,  and  necessa- 
rily there  was  no  error  in  refusing  to  allow 
evidence  of  any  damages  suffered  by  the 
defendant  in  the  destruction  of  his  goods 
by  rains,  caused  by  a  failure  to  make  such 
repairs. 

4.  The  "reason  why"  the  defendant  did 
not  make  a  claim  for  such  damages,  w^hen 
he  executed  the  note  sued  on,  in  the  above 
view  of  the  case,  was  immaterial,  to  say 
nothing  of  the  objection  that  it  was  but 
an  attempt  to  elicit  evidence  of  an  uncom- 
munlcated  motive  for  his  silence,  which 
was  not  admissible.  Ball  v.  Farley,  81  Ala. 
288, 1  South.  Rep.  253;  McC!ormlck  v.  Jo- 
seph, 77  Ala.  236.  The  rulings  of  the  court 
are  free  from  error,  and  the  Judgment  must 
be  affirmed. 

(88  Ala.  S«2) 

Haykeb  v.  Short  et  al. 

(Supreme  Court  of  Alabama.    Jan.  27, 1890.) 

PARTNBBsmp  —  AocouimNO — EQorrr — Jubisdio- 

TION. 

1.  Where  a  bill  by  the  representatives  of  a  de- 
ceased partner  shows  that  the  partnership  has  not 
been  fully  settled,  and  that  there  has  been  no  ad- 
justment of  the  expenses  of  the  concern,  and  that 
the  surviving  partner  has  the  assets  of  the  part- 
nership, including  the  entire  capital  of  the  part- 
nership which  was  paid  in  by  the  deceased  partner, 
and  refuses  to  pay  the  same  to  the  personal  repre- 
sentatives of  the  latter,  it  sufficiently  shows  that 
there  is  no  adequate  remedy  at  law,  and  a  general 
demurrer  for  ivant  of  jnnsdiotlon  will  be  over^ 
ruled. 

8.  A  partnership  was  formed  in  1870,  and  the 
arti<des  of  copartnership  stipulated  that  it  should 
continue  for  three  years;  but  it  was  in  fact  con- 
tinued until  1884  or  188S,  when  it  was  dissolved  by 
mutual  consent.  Seld,  that  a  bill  for  its  settle- 
ment would  lie,  filed  within  six  years  from  the 
actual  dissolution  or  credit,  or  other  like  partner- 
ship transaction  on  account  between  the  partners, 
from  which  a  promise  on  the  part  of  the  surviving 
partner  to  pay  the  balance  found  against  him  on 
final  settlement  may  be  implied. 

8.  On  a  motion  to  dismiss  for  want  of  eqnlty, 
a  bill  praying  that  an  account  be  taken  "to  deter- 
mine the  amount  put  in  the  firm  of  B.  &  H.,  or  in- 
to the  partnership  business,  by  orators'  intestate, 
B.,  and  how  much  is  still  due  him  or  his  estate 
thereon, "  and  further  praying  for  a  decree  a^inst 
said  H.  for  the  amount  so  found  due,  the  bill  will 
be  considered  as  if  already  amended  so  as  to  allege 
the  amount  of  the  partnership  debts,  the  amount 
of  the  profits  and  expenses,  and  the  amount  re- 
ceived by  each,  and  to  contain  a  prayer  for  the  set- 
tiementof  the  whole  partnership;  and,  so  viewed, 
it  contains  equity,  and  the  motion  to  dismiss  is 
properly  denied.  / 

Appeal  from  chancery  court,  day  coun- 
ty; S.  K.  McSpauden,  Judge. 

Bill  by  J.  N.  Short  and  others,  as  the  ad- 
ministrators of  L.  M.  Bumey,  deceased, 
against  W.  D.  Haynes,  as  stated  In  the 
prayer  of  the  bill,  to  have  an  account  tak- 
en "  to  determine  the  amount  put  in  the 
firm  of  Bumey  &  Haynes,  or  Into  the  part- 
nership business,  by  orators'  Intestate,  L. 
M.  Bumey,  and  how  much  is  still  due  him 
or  his  estate  thereon, "  and  further  pray- 
ing that  a  decree  be  rendered  against  the 
said  W.  D.  Haynes  for  the  amount  so 
found  to  be  due.  Thedefendant  moved  the 
court  to  dismiss  the  bill  for  want  of  eq- 
uity, and  also  demurred  to  the  bill  on  the 
following  grounds:  "(1)  Complainants 
have  a  complete,  adequate  remedy  at  law ; 
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(2)  fhe  clAim  sued  on  la  barred  by  the  8tat> 
ute  of  limitations  for  six  years.  (3)  The 
claim  sued  on  is  barred  by  the  statute  of 
limitations  for  three  years.  (4)  The  claim 
sued  on  is  stale,  more  than  sixteen  years 
having  elapsed  since  the  accrual  of  the  de- 
mand sued  on."  Upon  the  submission  of 
the  cause  upon  the  motion  to  dismiss  and 
these  demurrers,  the  chancellor  overruled 
both  the  motion  and  the  demurrers.  The 
defendant  now  prosecutes  this  appearand 
assigns  this  decree  of  the  chancellor  aa  er- 
ror. 

W.  D.  Bo/gier,  for  appellant.  W.M.Laek- 
«jr  and  O.  A.  Steed,  for  appellees. 

McClei.lan,  J.  A  mercantile  partner- 
ship was  formed  as  of  February  1, 1870,  by 
and  between  the  appellant,  defendant  be- 
low, and  appellees'  intestate,  L.  M.  Bumey, 
to  continue  three  years  from  thatdate.  It 
did,  in  ract,continueuntil  1884  or  1885,  when 
It  was  dissolved  by  mutual  consent.  The 
articles  of  copartnership  stipulated  that 
Bnrney  should  furnish  13,000,  more  or  less, 
to  be  used  in,  and  to  constitute  the  capital 
of,  the  business,  and  upon  which  no  interest 
was  to  be  charged.  Haynes  was  to  con- 
tribute his  services,  and  devote  his  time 
and  energies  to  the  conduct  of  the  busi- 
ness, as  against  the  money  furnished  by 
Bumey.  They  were  to  share  equally  in 
the  net  profits.  Bumey  did  furnish  f3,600 
in  compliance  with  the  articles,  and  the 
enterprise  was  carried  on  by  Haynes  un- 
til the  dissolution  before  mentioned.  The 
clear  implication  from  the  contract  of  co- 

gartnershipis  that  Bumey  should  be  reim- 
ursed  on  dissolution  for  the  capital  which 
he  had  put  in  the  business,  and  that  the 
use  of  the  money  in  the  joint  venture 
should  be  considered  an  equivalent  for  the 
personal  services  of  Haynes.  Dissolution 
not  having  taken  place  at  the  end  of  three 
years,  the  stipulation  of  the  articles  to 
that  effect  will  be  regarded  as  entirely 
omitted,  (Boyd  v.  Mynatt,  4  Ala.  79,)  and 
the  partnership  be  held  to  havecontinued, 
to  the  time  of  actual  dissolution,  in  ac- 
cordance with  the  terms  of  the  original 
agreement,  pretermitting  its  expressed  lim- 
itation, (Colly.  Partn.,6th  Ed.,  §  275,  note, 
p. 422;  1  Llndl.Partn.l58,(»122;)  Mifflin  v. 
Smith,  17  Serg.  &  R.  165:  Bobbins  v.  Las- 
well,  27  111.  3«6.)  The  partnership  having 
thus  continued  until  1884  or  1885,  a  bill  for 
its  settlement  Is  timely  if  filed  within  six 
years  from  the  actual  dissolution  orcredit, 
orother  like  partnership  transaction  or  ac- 
count between  the  partners  from  which  a 
promise  on  the  part  of  the  defendant  to 
pay  the  balance  found  against  him  on  Unal 
settlement  may  be  implied.  Bradford  v. 
Spyker,  32  Ala.  134:  Brewer  v.  Browne,  68 
Ala.  210;  Wells  v.  Brown.  83  Ala.  161,  8 
South.  Rep.  439.  It  follows  that  the  pres- 
ent bill  is  not  open  to  the  objections  urged 
against  it  by  the  second,  third,  and  fourth 
assignments  of  demurrer. 

The  first  ground  of  demurrer  was  prop- 
erly overruled.  The  bill,  In  our  opinion,  pre- 
sents a  cause  of  action  which  Is  only  cogni- 
sable by  a  court  of  equity.  It  is  true,  that 
cause  of  action  is  very  imperfectly  present- 
ed, and  the  bill  is  lacking  in  many  material 
allegations,  as  we  shall  presently  see;  but 
enough  appears  to  demonstrate  that  the 


complainants  hare  no  adequate  remedy  at 
law.  It  is  averred  that  the  partnership 
has  not  been  fully  settled ;  that  no  adjust^ 
ment  of  the  expenses  of  the  concern  has 
been  made;  that  the  d^endant  has  the  as- 
sets of  the  partnership,  including  its  capi- 
tal paid  in  by  Bumey,  and  refuses  to  pay 
the  same  to  complainants.  The  purpose 
of  the  bill  is  to  have  the  amount  of  said 
capital,  with  interest  from  dissolution,  de- 
creed to  complainants  out  of  the  assets  in 
defendant's  hands.  Unless  there  had  been 
a  settlement  between  the  partners,  and  a 
balance  struck,  charging  defendant  with 
the  sum  now  claimed,  all  of  which  the  bill 
negatives,  the  complainantjn  would  have 
no  right  of  action  against  defendant  indi- 
vidually. On  the  contrary,  their  claim 
would  be  against  the  partnership  assets, 
and  a  suit  at  law  could  not  be  maintained, 
because  it  would  involve  a  proceeding  by 
Bumey,  as  represented  by  his  administra- 
tors, against  Bumey,  as  represented  by  bis 
surviving  partner.  Robinson  v.  Bullock, 
58  Ala.  618;  Morrow  v.  Riley,  15  Ala.  710. 
Moreover,  the  complainants  a  re  entitled  to 
recover  the  sum  paid  in  by  their  Intestate, 
or  any  part  thereof,  only  upon  a  contin- 
gency which  depends  entirely  upon  the 
state  of  the  partnership  accounts.  The 
debts  of  the  concern,  and  expenses  of  car- 
rying it  on,  are  first  to  be  paid.  The  as- 
sets remaining  would  then  be  subject  to  a 
further  reduction  to  the  extent  of  any  ex- 
cess beyond  one-half  of  the  net  profits  re- 
ceived by  Bumey.  Whatever  of  the  Bssets 
then  remained  would  be  applied  to  the  re- 
imbursement to  Bumey  for  the  money 
paid  in  by  bim,  whether  the  amouat  re- 
maining was  equal  to  the  Whole  capital, 
with  interest,  or  only  a  part  of  it.  And 
finally,  should  there  still  be  a  balance,  it 
would  belong  in  equal  parts  to  complain- 
ants and  the  defendant,  as  net  profits.  It 
Is  therefore  manifestly  a  prerequisite  to 
complainant's  recovery  that  an  account 
and  settlement  of  the  partnership  should 
be  had ;  and  to  the  taking  of  such  an  ac- 
count the  powers  of  a  court  of  equity  are 
alone  adequate.  Calvert  v.  Marlow,  6  Ala. 
837;  Broda  v.  Greenwald,  66  Ala.  688. 

The  bill,  as  we  have  said,  is  defective. 
It  is  partly  both  in  averment  and  prayer. 
It  fails  to  state  sufficiently  facte  which 
would  authorize  relief,  and  it  fails  to  pray 
for  the  only  relief  which  can  be  granted 
when  the  purpose  on  the  part  of  one  part- 
ner is  to  bring  the  other  to  a  settlement 
of  the  Joint  affairs.  It  falls  to  aver  approx- 
imately the  amount  of  the  partnership 
debts,  orthat  there  are  no  debts.  It  should 
have  averred  the  amount  of  the  profits 
and  expenses  of  the  business,  as  nearly  as 
practicable;  to  what  extent  therehad  been 
a  division  of  the  profits ;  what  each  bad 
received;  and  whet  remained  to  be  divid- 
ed. The  relief  sought  is  entirely  inappro- 
priate. The  prayer  should  have  been  for 
the  settiement  of  the  whole  partnership, 
not  for  a  settlement  of  one  item  that  en- 
tered into  the  partnership  account.  Bus- 
sell  V.  Byron, 2  Cal.  86 ;  Williamson  v.  Hay- 
cock, 11  Iowa,  40;  Pope  v.  Salsmau,  35 
Mo.  362;  Glover  v.  Hembree,  82  Ala.  32*. 

There  is  no  demurrer  which  goes  to  these 
several  defects  of  the  bill,  or  to  any  one  of 
them.    They  may  be  cured  by  amendment. 
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and  the  bill  perfected.  On  a  motion  to 
dlsnilas  for  a  want  of  equity,  the  bill  will 
be  considered  as  If  it  ha^  already  been 
amended  in  all  particulars  in  which  amend- 
ments are  proper.  So  viewed,  this  bill  con- 
tains equity,  and  tbe  motion  to  dismiss 
was  properly  denied.  Seals  v.  Sobinson 
75  Ala.  863;  Hooper  v.  Railroad  Co.,  69 
Ala.  629;  Cahalan  v.  Monroe,  66  Ala.  303; 
Glover  v.  Henibree,  supra. 

We  discover  no  error  in  the  rulings  of  the 
chancellor,  and  the  decree  is  affirmed. 

(88  Ala.  07) 

Tbatlor  et  al.  y.  Hughes. 

(Supreme  Court  of  Alabama.    Jao.  27, 1890.) 

Tbotbb  ajid  Cokvbksion—Tkiai.— Verdict. 

1.  Plaintiffs  shipped  defendant  6,000  cigars  Tip- 
on  an  agreement  that  he  "  could  take  what  he  wanted 
•t  935  per  thousand, "  and  he  elected  to  take  Si,000, 
and  packed  away  the  remaining  8,000,  which  were 
appropriated  bj-  the  public  during  the  yellow  fever 
epfdemto,  when  thedefendantwas  absent  from  the 
aty.  Held,  that  an  action  of  trover  would  not  lie 
against  defendant. 

2.  Where  the  verdict  returned  by  the  Jury  in 
an  action  of  trover  Is  not  responsive  to  the  issues, 
and  is  unauthorized  by  law,  It  is  not  error  for  the 
court  to  refuse  to  receive  It,  and  repeat  to  the  jury 
its  former  Instructions,  that  they  may  retire  and 
make  a  finding  according  to  law,  tuthongh  tbeooun- 
sel  of  plaintiff  are  absent  from  the  court-room. 

Appeal  from  city  court  of  Decatur;  W, 
H.  Simpson.  Judge. 

This  suit  was  brought  by  George  M.  Tray- 
lor  &0o.  against T.  O.  Hughes,  and  sought 
to  recover  for  the  alleged  conversion  of  a 
certain  lot  of  cigars. 

West  &  Speake,  lor  appellants.  S.  M. 
Bains  and  W.  R.  Frances,  Jr.,  tor  appellee. 

SoMEKViLLG,  J.  The  evidence  set  out  In 
tbe  bill  of  exceptions  affords  no  ground  of 
taiference  that  the  defendant  was  guilty  of 
a  conversion  of  the  plaintiffs'  goods  such 
as  would  render  hlro  liable  In  trover.  The 
property  alleged  to  have  been  converted 
was  6,000  cigars,  which  had  been  shipped 
by  tbe  plaJntlffs  to  defendant  some  time  In 
theyearl888.  The  evidence  repels  any  idea 
of  an  absolute  sale  on  the  one  hand,  or  an 
unconditional  purchase  on  tbe  other.  The 
contract,  bo wevier,  obviously  was  that  the 
plalntiHs  would  ship  the  goods  to  the  de- 
fendant upon  the  agreement  that  be  "could 
takewhathewantedat  J35per  thousand. " 
The  receipt  of  the  goods,  therefore,  made 
bim  a  bailee,  with  the  option  to  purchase 
all,  or  a  portion,  of  them,  as  he  might 
elect.  The  evidence  shows  that  the  de- 
fendant elected  to  take  about  2,000  of  the 
cigars,  and  that  be  packed  away  the  re- 
malniugS.OOO  In  his  store-house  at  Decatur. 
The  lot  thus  stored  was  appropriated  by 
the  public  during  the  yellow  fever  epidem- 
ic, when  the  defendant  was  absent  from 
the  city;  his  store-bouse,  which  he  left 
locked,  having  been  occupied  by  the  yel- 
low fever  relief  committee  without  his  con- 
sent. As  to  the  portion  of  the  goods  which 
defendant  appropriated,  he  must  be  re- 
garded as  a  purchaser  at  the  price  stipu- 
lated nnder  the  agreement  with  the  plain- 
tiffs. The  taking  was  a  mere  exercise  of 
Ms  option  to  purchase,  and  must  be  re- 
ferred to  the  consent  of  the  plaintiffs.  Kin- 
ney V.  Railroad  Co.,  82  Ala.  36K,  3  South. 
Rep.  113.    As  to  the  remainder  of  thegoods 


taken  by  the  public  with  out  the  knowledge 
or  consent  of  the  defendant,  there  was 
clearly  no  conversion  on  his  part.  He  was 
a  mere  bailee  as  to  this  part  of  the  proper- 
ty, and,  being  without  complicity  in  the 
act  of  intermeddling  or  appropriation  by 
strangers, be wasnotresponsible  In  trover. 
Abraham  v.  Nunn,  42  Ala.  51 ;  Thweat  v. 
Stamps,  67  Ala.  96.  The  judge  of  the  city 
court  did  not  err  In  giving  the  general  af- 
firmative charge  in  favor  of  the  defendant. 
The  verdict  first  returned  by  the  jury  was 
not  responsive  to  the  issues  to  be  tried, 
and  was  anauthortzed  by  law.  The  court 
did  not  err  In  refusing  to  receive  it,  or  !n  re- 
peating to  the  Jury  its  former  Instructions, 
In  order  that  they  might  again  retire  and 
make  a  finding  accordingto  law;  and  this 
is  true,  although  the  counsel  of  the  plain- 
tiffs were,  at  the  time,  absent  from  the 
court-room.  There  wast  nothing  in  this 
conduct  of  the  court  out  of  the  usual  prac- 
tice in  nisi  prills  trials.  The  Judgment  is 
accordingly  afilrmed. 


Davis  et  al.  t.  Smtth. 


I  Ala.  S86) 


(Supreme  Court  vf  Alabmna.    Jan.  37, 1890.) 

VbMSOB'B  IjIIS— TkANSFEK— WArVKB— Pabtiks. 

1.  Under  Code  Ala.  1880,  {  1761,  providing  that 
"the  transfer  of  a  bond,  bill,  or  note  given  for  the 
purchase  money  of  lands,  whether  the  transfer  be 
by  delivery  merely  or  In  writing,  expressed  to  be 
with  or  without  recourse  on  the  transferrer,  passes 
to  the  transferee  the  lien  of  the  vendor  on  the 
lands, "  the  transfer  of  a  purchase-money  note,  by 
delivery  merely,  does  not  pass  the  legal  title,  and 
the  payees  are  still  necessary  parties  to  a  bill  to 
enforce  the  lien. 

2.  Where  land  Is  purchased  by  a  husband,  and 
his  note  executed  for  the  unpaid  purchase  money, 
the  vendor's  lien  on  the  land  is  not  waived  or  lost 
by  reason  of  the  fact  that  the  conveyance  is  made 
to  bis^wlfe,  or  because  the  husband  used  some  of 
her  money  in  making  the  first  payment. 

8.  In  a  bill  to  enforce  a  vendor's  Hen  It  is  un. 
necessary  to  aver  tbe  ability  and  readiness  of  ven- 
dors to  make  title,  where  itcannot  be  inferred  from 
the  facts  in  the  bill  that  tbe  purchase  money  is  not 
to  become  due  and  payable  until  a  deed  of  convey- 
ance is  made. 

Appeal  from  chancery  court,  Cherokee 
county;  Thomas  Cobbs,  Chancellor. 

Bill  by  J.  I.  Smith  against  Davis  and 
others,  to  enforce  a  vendor's  lien  on  land 
for  the  unpaid  purchase  money  of  the  same, 
as  witnessed  by  a  promissory  note,  which 
the  complainant  held  as  transferee  by  de- 
livery merely.  In  the  original  bill  only, 
J.  I.  Davis  was  made  a  party  defendant, 
but  the  bill  was  afterwards  so  amended  as 
to  make  the  children  of  Ann  D.  Davis,  de- 
ceased, parties  defendant  also.  The  equity 
of  the  bill,  as  shown  by  the  record,  rests 
upon thefollowlngfacts :  In  1880,  Mrs.  Ann 
D.  Davis,  through  her  husband  and  agent, 
James  I.  Davis,  bought  of  Morrison  & 
Marable  the  land  described  In  the  bill,  and 
paid  most  of  the  purchase  money  down  In 
cash,  the  greater  portion  of  such  purchase 
money  belonging  to  her  statutory  separate 
estate:  and  the  vendors  took  the  note  of 
J  I.  Davis  for  the  balance  of  the  purchase 
money,  which  note  was  made  payable  Jan- 
uary 1, 1883.  In  the  fall  of  1882,  they  (Mor- 
rison &  Marable)  made  a  deed  to  Ann  D. 
Davis,  reciting  a  payment  of  tbe  purchase 
money  in  full  by  her.    Long  cdter  the  ma- 
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tarity  of  the  note  made  by  J.  I.  Davis  for 
the  balance  of  the  purchase  money,  In  the 
year  1885,  Morrieon  &  Morable  transferred 
the  saJd  noteto  the  complainantln  the  bill 
for  valuable  consideration,  as  alleged  in 
the  bill.  In  the  mean  time  Ann  D.  Davis 
died,  leaving  several  minor  children. 
There  was  no  administration  on  her  es- 
tate, and  no  administrator  was  made  a 
party  to  the  suit.  The  defendants  de- 
murred to  the  bill,  on  the  grounds  that 
there  was  no  equity  in  the  bill;  because 
said  bill  only  avers  as  a  conclusion  of  the 
pleader  that  the  transfer  of  said  note  was 
for  valuable  consideration;  because  said 
bill  Is  insufficient,  in  that  It  nowhereshows 
that  said  note  was  given  for  the  purchase 
money  of  the  lands  on  which  a  vendor's  lien 
Is  sought  to  be  enforced ;  because  said  bill 
does  not  show  that  deed  has  ever  been 
made  to  respondent,  nor  does  it  aver  com- 
plainant's readiness  and  ability  to  convey 
on  payment  of  eaid  note;  and  because, 
"the  note  having  been  assigned,  the  as- 
signor is  a  necessary  party  complainant." 
'Upon  the  submission  of  the  cause  upon 
these  demurrers,  the  chancellor  overruled 
all  of  them;  and,  upon  the  submission 
upon  the  pleadings  and  evidence,  the  chan- 
cellor decreed  the  complainant  entitled  to 
the  relief  prayed,  and  ordered  a  reference 
to  the  register  to  ascertain  the  amount  due 
on  said  note.  The  defendants  in  the  court 
below  appeal,  and  assign  these  decrees  of 
the  chancellor  as  error. 
Burnett  &  Sunyer,  for  appellants. 

SoMEBViLLB,  J.  The  bill  la  to  enforce  a 
vendor's  lien  on  land  for  the  unpaid  pur- 
chase money,  and  is  filed  by  a  transferee 
of  the  note,  who  holds  it  by  delivery  only, 
and  not  by  written  assignment. 

1.  Prior  to  the  act  of  February  13, 1879, 
(Acts  1878-79,  p.  171,)  which  is  now  codified 
in  section  1764  of  the  present  Code,  (1886,) 
ench  a  transfer  did  not  carry  with  it  the 
vendor's  lien,  norauthorlzelts enforcement 
in  the  name  of  the  holder.  It  required  a 
written  transfer  or  assignment  to  carry 
such  lien,  and  one  In  such  form  as  not  t>* 
exclude  the  llabilil^  of  the  vendee  for  its 
ultimate  payment.  And  indorsement 
"without  recourse"  on  the  transferrer  was 
a  waiver  of  the  lien,  and  conferred  no  right 
to  it.  Prickett  v.  Sibert,  71  Ala.  194 ;  Bank- 
head  V.  Owen,  60  Ala.  457 ;  S  Brick.  Dig.  p. 
615,  §  90,  and  cases  cited. 

To  correct  this  supposed  defect  in  the 
law,  the  act  above  cited  was  passed,  and 
now  appears  In  the  Code  in  the  following 
language:  "The  transfer  of  a  bond,  bill,  or 
note,  given  for  thepurchase  money  of  lands, 
whether  the  transfer  be  by  delivery  merely, 
or  In  writing,  expressed  to  be  with  or  with- 
out recourse  on  the  transferrer,  passes  to 
the  transferee  the  lien  of  the  vendor  on  the 
lands."    Code  iaS6,  §  1764. 

It  Is  perfectly  obvious  that  the  effect  of 
the  statute  is  to  pass  only  the  vendor's 
lien,  and  nothing  more,  to  the  transferee,  in 
the  cases  provided  by  Its  terms.  It  does 
not  In  any  manner  purport  to  effect  the  ti- 
tle of  the  bond,  bill,  or  note,  of  which  the 
vendor's  Hen  Is  a  mere  incident.  A  verbal 
transfer  of  such  an  Instrument,  or  one  by 
delivery  merely,  passes  to  the  transferee 
only  the  equitable,  and  not  the  legal,  title. 


The  rule,  therefore,  requiring  the  transfer- 
rer by  delivery  only  of  a  note, given  for  the 
purchase  money  of  land,  to  be  made  a 
party  to  a  bill  seek  ing  to  enforce  the  ven- 
dor's lien,  is  not  changed  by  the  new  stat- 
ute. The  legal  title  being  in  him,  he  is  a 
necessary  party  to  the  suit,  In  order  that 
he  may  be  bound  by  the  decree,  and  fur- 
ther litigation  be  prevented.  Bronghton 
V. Mitchell, 64Ala.  210;  Owen  v.Bankhead, 
76  Ala.  143.  With  his  consent,  he  may  be 
Joined  as  complainant  with  the  transferee, 
or,  at  the  election  of  the  latter,  be  made 
a  party  defendant.  3  Brick.  Dig.  p.  369,  §§ 
20-22.  The  payees  of  the  purchase-money 
note,  Morrison  &  Marable,  as  holders  of 
the  legal  title,  were  necessary  parties  to 
this  suit.  For  the  failure  to  bring  them 
before  the  court  the  decree  must  be  re- 
versed. 

2.  The  purchase  of  the  land  being  made 
by  Davis,  the  husband,  and  his  note  being 
executed  forthe  unpaid  portion  of  the  pur- 
chase money,  the  vendor's  lien  on  the  land 
was  not  waived  or  lost  by  reason  of  the 
fact  that  the  conveyance  of  the  land  was 
made  to  the  wife,  or  because  the  husband 
used  some  of  her  money  in  making  the  first 
payment.  Whether  Davis,  moreover,  acted 
in  his  own  behalf,  or  as  agent  of  his  wife, 
the  taking  of  his  note  by  the  vendor.  In- 
stead of  the  note  of  one  not  sui  Juris,  would 
not,  according  to  the  more  just  and  rea- 
sonable view,  be  interpreted  Into  an  inten- 
tion to  rely  exclusively  upon  the  personal 
credit  of  the  husband,  as  maker  of  the  note, 
to  the  exclusion  of  the  vendor's  Hen. 
Crampton  v.  Prince,  83  Ala.  246,  3  South. 
Rep.  519;  Pylant  v.  Beeves,  53  Ala.  132; 
Carver  r.  Eads,  65  Ala.  190 ;  Jackson  v.  Stan- 
ley, 87  Ala.  270,  6  South.  Rep.  193. 

3.  Under  the  facts  stated  in  the  bUl,  it 
was  not  necessary  for  the  complainant  to 
aver  the  ability  and  readiness  of  the  ven- 
dors to  make  title  to  the  land,  there  being 
nothing  from  which  it  could  be  inferred, 
even  if  the  contract  were  executory,  that 
the  purchase  money  was  not  to  become 
due  and  payable  until  a  deed  of  conveyance 
was  made.  Such  an  averment  Is  necessary 
to  give  equity  to  a  bill  seeking  to  enforce 
a  vendor's  lien  only,  where  the  payment 
of  the  purchase  money  is  to  be  contempo- 
raneous with,  or  subsequent  to,  a  convey- 
ance. Munford  v.Pearce,70  Ala.  452;  Bur- 
kett  V.  Munford,  Id.  423;  Linn  v.  McLean, 
80  Ala.  360.  The  other  contentions  of  the 
appellant,  in  our  judmgent,  are  not  well 
taken.  We  find  no  reversible  error  in  the 
record,  except  the  one  above  pointed  out 
as  to  the  question  of  parties. 

Reversed  and  remanded. 


(89  Ala.  698) 

Solomon  v.  Willis,  Tax  ».  oUector. 

{Supreme  Court  of  Alabama.    Jan.  27,  1890.) 

Taxation — Collection  by  Sale  of  Pbopektt. 

Under  Code  Ala.  1886,  $  543,  providing  that 
"no  property,  whether  exempt  by  law  from  taxa- 
tion or  not,  shall  be  exempt  from  levy  and  sale  for 
the  payment  of  taxes, "  and  Id.  §  540,  authorizing 
the  collector  "  to  levy  upon  any  personal  property 
of  delinquent  tax-payers  for  the  payment  of  their 
taxes,"  the  tax  collector  may  levy  on  and  sell  a 
mule  purchased  by  the  delinquent' tax-payer  after 
the  tax  was  assessed  against  him. 
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Appeal  from  circuit  court,  Barbourcoun- 
ty;  J.  M.  Carhichael,  Judge. 

This  was  an  action  of  detinue  brought 
by  the  appellant,  B.  H.  Solomon,  against 
the  appellee,  J.  J.  S.  Willis,  the  tax  col- 
lector. 

L.  H.  Lee,  tor  appellimt.  Geo.  W.  Peacb, 
(or  appellee. 

SoMERviLi-E,  J.  The  plaintiff's  mule  was 
levied  on  and  sold  by  the  tax  collector  of 
Barbour  county  lor  taxes  due  by  him  to 
the  state  and  county,  which  taxes  had 
been  regularly  levied  and  assessed  in  the 
mode  required  by  law,  and  had  become  de- 
linquent. The  present  action  of  detinue 
was  brought  against  the  collector  imme- 
diately after  the  levy  made  by  him,  and 
before  the  sale. 

The  contention  is  that,  the  mule  having 
been  acquired  after  the  taxes  were  as- 
sessed, and  not  being  owned  by  the  plain- 
tlB  at  that  time,  the  taxes  were  not  a  lien 
on  the  animal,  and  therefore  the  property 
could  not  be  lawfully  sold  to  satisfy  them. 
The  case  Involves  no  question  of  lien,  or 
priority  of  lien,  under  the  provisions  of  sec- 
tion 4^  of  the  Code,  as  seems  to  be  sup- 
posed by  appellant's  counsel.  Nor  does  it 
involve  any  inquiry  as  to  what  property  is 
exempt  from  liability  to  taxation.  Const. 
1875,  art.  4,  §  62;  Code  1886,  §  451.  It  is 
sufficient  for  the  purposes  of  this  case  to 
say  that,  under  the  express  provisions  of 
our  statutes  governing  the  subject  of  tax- 
ation, "no  property,  whether  exempt  by 
law  from  taxation  or  not,  shall  be  exempt 
from  levy  and  saleforthepaymentof  taxes, 
and  the  fees  and  charges  lawfully  incurred 
in  assessing  and  collecting  the  same,"  (Id. 
§  642;)  and  the  collector  is  authorized  "to 
levy  upon  any  personal  property  of  delin- 
quent tax-payers  for  the  payment  of  their 
taxes,"  (Id.  §540.)  This  obviously  embraces 
any  personal  property  whatever,  whether 
exempted  from  taxation  ornot,  orwhether 
listed  for  taxation  by  the  owner,  or  not 
listed.  The  law  is  framed  ex  Industria,  so 
as  to  allow  nothing  to  escape  from  sub- 
jection to  the  payment  of  the  public  revenue, 
without  which  there  can  be  no  regular  or- 
ganized government. 

There  was  no  error  in  giving  the  general 
affirmative  charge  in  favor  of  the  defend- 
ant, and  the  Judgment  is  affirmed. 


(M 


606) 


James  et  al.  v.  Clabk. 


(Supreme  Court  of  Al(a)ama.    Jan.  37, 1890.) 
Admisistbatoss — Homestead  vob  Widow. 

Code  Ala.  1886,  g  8503,  authorizing  the  pro- 
bate court  to  set  apart  to  a  widow  a  homestead  ex- 
empt from  administration,  applies  only  to  cqses 
where  the  real  estate  of  the  decedent  does  not  ex- 
ceed 160  acres. 

Appeal  from  circuit  conrt,  Barbonrcoun- 
ty;  J.  M.  Carmichaicl,  Judge. 

This  action  was  brought  by  Elizabeth 
Clark  against  John  and  Elizabeth  James 
to  recover  the  possession  of  certain  lands 
Hpecificaily  described  in  the  complaint. 
The  defendants  based  their  claim  to  the 
land  upon  an  alleged  gift  which  was  made 
to  them  by  the  husband  of  the  plaintiff, 
now  deceased,  bat  about  three  or  four 
T. 7so.no.  5 — 11 


years  before  his  death ;  the  defendant  Eliz- 
abeth James  being  his  daughter. 

G.  L.  Comer,  for  appellants.  A.  H.  Merrill, 
for  appellee. 

SoMERViLLE,  J.  The  action  is  in  eject- 
ment lor  the  recovery  of  land.  The  plain- 
tiff attempted  to  establish  her  title  by  in- 
troducing certain  proceedings  of  the  pro- 
bate court  of' Barbour  county  purporting 
to  set  apart,  by  way  of  exemption  to  her, 
160  acres  of  land  as  a  homestead,  under 
the  provisions  of  sections  2562-2564,  or  the 
statute  amendatory  thereof,  (Acts  1886-87, 
p.  112.)  This  tract  embraced  the  land  in 
controversy.  The  petition  filed  by  the 
plaintiff  in  that  proceeding  shows  that  she 
was  the  surviving  widow  of  one  John 
Clark,  a  resident  of  this  state,  who  died 
seised  and  possessed  of  a  tract  of  land,  em- 
bracing as  much  as  240  acres,  which  he  oc> 
cupied  as  a  homestead,  and  not  exceeding 
in  value  the  sum  of  Jl.OOO.  Other  jurisdic- 
tional allegations  are  made  in  the  petition 
which  we  need  not  mention,  except  to  add 
tfaatoneof  them  was  thattherewas  no  ad- 
ministration on  the  estate,  and  the  dece- 
dent left  no  minorchild  or  children.  Upon 
the  strength  of  this  petition,  the  probate 
court  proceeded  to  appoint  three  commis- 
sioners to  make  and  return  to  the  court  a 
complete  inventory  and  appraisement  of 
the  real  and  personal  property  of  the  dece- 
dent, pursuant  to  the  requirements  of  the 
statute,  (Code  1886,  §  2562;)  and  on  the 
return  of  the  commissioners' report  the  or- 
der was  made  setting  apart  to  the  widow 
160  acres,  out  of  the  240  tract,  as  a  home- 
stead exempt  from  administration. 

A  single  point  is  fatal  to  the  plaintitTs 
recovery.  The  petition  shows  on  its  face 
that  the  "probate  court  had  no  jurisdiction 
to  make  the  order.  It  is  only  where  the 
real  property  owned  by  the  decedent  at  the 
time  of  his  death  does  not  exceed  in 
amount  160  acres,  in  connection  with  the 
other  conditions  recited  in  the  statute, 
that  an  order  of  this  kind  is  authorized  un- 
der the  provisions  of  section  2562,  and  the 
other  sections  following  in  the  same  chap- 
ter of  the  Code.  The  reason  on  which  the 
statute  is  founded  is  that  in  such  cases 
there  is  no  need  for  selection,  such  as  is 
necessary  under  the  conditions  mentioned 
in  section  2.551,  and  no  need  of  the  expense 
of  an  administration.  Nor  is  there,  prima 
facie  at  least,  any  occasion  for  aeon  test  on 
the  part  of  creditors. heirs, devisees,  oroth- 
ers  interested  in  the  estate  subject  to  ad- 
ministration. This  is  perfectly  plain  from 
the  context  of  the  statute,  and  needs  no 
elaboration  beyond  the  mere  statement  of 
the  proposition.  Code  1886,  §§  2550-2565. 
The  petition  to  the  probate  court  confer- 
ring on  that  tribunal  no  jurisdiction  of  the 
subject-matter,  it  follows  tliat  the  entire 
proceedings  under  it  were  void,  and  con- 
ferred no  title  on  the  plaintiff.  The  facts 
In  evidence  are  not  sufficiently  definite  to 
justify  us  in  holding  that  the  widow  had 
the  right  to  recover  the  land  by  reason  of 
any  supposed  right  of  quarantine.  Code 
l886,  §  1900,  and  cases  cited.  Nor  does  it 
seem  that  the  case  was  tried  or  considered 
in  the  court  below  on  any  such  idea.  The 
court  erred  in  admitting  in  evidence  the 
probate  court  proceedings,  and  in  the  r». 
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fueal  to  give  thegeneraJafBrmativectaarge 
tor  the  defendant.  It  would  be  futile  to 
consider  the  other  rulings.  Beversed  and 
remanded. 

(26  Fl».  40)  

Barbovb  v.  Van  Camp. 

(Supreme  Court  of  Florida.  Jan.  23, 1890.) 
IIbchamics'  Libss — Notice — Repbai.  of  Sti.tutb. 
1.  The  third  Bectlon  of  the  mechanic's  lien  law 
(Act  March  7,  1877,  c.  8042)  ol  Florida,  which  re- 
quires every  contractor,  journeyman,  or  labor- 
er, employed  in  the  construction  or  repair  of  any 
buildiae,  eto.,  who  intends  to  hold  the  owner  lia- 
ble for  his  labor  on  such  building,  to  give  notice  to 
the  owner  in  writing,  setting  forth  the  amount  of 
bis  claim  and  the  service  rendered,  for  which  the 
employer  is  indebted  to  him,  and  that  be  holds  the 
owner  responsible  for  the  same,  was  repealed  by 
the  act  of  February  16, 1885,  (chapter  S6U,  Laws 
Fla.  1885.) 

8.  Whether  circumstances  might  not  reqnlre 
•nob  notice  not  decided. 

(SuUdbus  bu  the  Court.) 

Appeal  from  circuit  conrt,  Orange  coon- 
ty :  John  D.  Brooms,  Judge. 

E.  B.  Oaabjr,  tor  app^ant.  J.  B.  Allen, 
for  appellee. 

MiTCHELi.,  J.  The  appellee,  pisdntift  in 
the  court  below.  Instituted  his  suit  in  the 
circuit  court  against  Barbour  for  the  en- 
forcement of  a  mechanic's  lien,  under  the 
act  of  February  16,  1886,  (chapter  8611, 
Laws  Fla.) 

The  defendant  pleaded — First.  "Never  in- 
debted." Second.  "That  the  defendant  en- 
tered Into  a  contract  with  one  W.  M.  J. 
Paige  for  the  erection  and  building  of  the 
house  on  which  the  plaintiLtf  claims  a  lien, 
and  that  before  the  completion  of  said 
house  the  said  Paige  abandoned  the  con- 
tract, and  left  the  house  incomplete  and 
unfinished;  that  the  defendant  had  paid 
to  the  said  Paige  all  that  was  due  him  for 
said  work,  as  far  as  It  bad  been  done,  and 
that  [he]  subsequently  paid  to  complete 
said  house  according  to  said  contract,  and 
before  the  date  of  the  filing  of  the  lien  in 
this  cause  set  out,  a  sum  of  money  in  ex- 
cess of  the  sum  contracted  to  be  paid  to 
the  said  Paige;  and  that  at  the  time  of 
the  filing  of  said  lien  the  defendant  was 
not  Indebted  to  his  said  contractor.  Paig^e, 
but  had  paid  him  In  full."  Third.  "The  de- 
fendant says  that  the  plaintiff  became  a 
partner  of  W.  M.  J.  Paige,  and  performed 
all  work  on  the  defendant's  house,  as  such 
partner,  under  the  firm  name  of  Paige  & 
Van  Camp,  [and]  the  defendant  has  fully 
paid  and  discharged." 

The  second  plea  was  demurred  to,  in 
"  that  subcontractors,  material-men,  and 
employee  have  an  absolute  lien." 

This  demurrer  was  sustained,  the  court 
holding  "that  no  notice  is  required  to  the 
owner  other  than  that  required  by  the 
statute  of  Florida,  c.  8611,  Laws  1885. " 

The  declaration  was  then  demurred  to, 
and  the  demurrer  was  overruled. 

Thecausewa*  tried  by  a  Jury  on  the  10th 
day  of  August,  1887,  and  the  jur.r  found  for 
the  plaintlS  in  the  sum  of  ^140.50. 

There  was  no  error  in  sustaining  the  de- 
murrer to  the  second  plea  upon  the  ground 
glyen  therefor  by  the  court. 


The  first  section  of  the  act  of  February 
16,  1886,  provides  "that  mechanics,  and 
all  other  persons  performing  labor  upon, 
or  furnishing  materials  for,  the  construc- 
tion or  repair  of  any  building,  •  •  • 
shall  have  a  lien,  separately  and  jointly, 
uponthebnllding.  •  •  •"  And  the  third 
section  of  the  act  provides  "that  when 
proceedings  are  brought  to  enforce  a  lien 
given  by  this  act  by  subcontractors,  me- 
chanics, laborers,  and  others,  against  the 
owner  of  such  building  or  articles  b^ore 
enumerated,  the  court  shall  require  a  no- 
tice to  be  given  to  the  contractor  or  others 
interested  to  defend  the  same."  There  be- 
ing no  question  raised  as  to  whether  or 
not  the  notice  required  by  this  section  was 
given  to  the  contractor,  it  is  not  neces- 
sary to  consider  it. 

But  It  Is  insisted  for  appellant  that  the 
acT  nf  1885  did  not  repeal  the  act  of  March 
7,  1877.  (McClel.  Dig.  721,)  which  requires 
"any  such  contractor,  ]oui-neyman,  or 
laborer,  employed  in  the  construction  or 
repair  •  •  •  for  any  building,  •  •  • 
may  give  notice  to  the  owner  thereof,  in 
writing,  setting  forth  the  amount  of  his 
claim  and  the  service  rendered,  for  which 
his  employer  Is  Indebted  to  him,  and  that 
he  holds  the  owner  responsible  for  the 
same,  and  the  owner  shall  then  be  liable 
for  such  claim  to  the  extent  of  the  amount 
due  from  him  to  the  employer  at  the  time 
of  notice,  which  may  be  recovered  in  ac- 
tion." Section  3.  But  in  this  they  are  not 
correct. 

Section  16,  art.  8,  Const.  1885,  proTides 
that  "each  law  enacted  in  the  legislature 
shall  embrace  but  one  subject,  and  matter 
properly  connected  therewith,  which  sub- 
ject shall  be  briefly  stated  in  the  title;  and 
no  law  shall  be  amended  or  revised  by  refer- 
ence to  Its  title  only,  but  in  such  case  the 
act  as  revised,  or  section  as  amended,  shall 
be  re-enacted  and  published  at  length. " 

The  act  of  February  16,  1885,  expressly 
repeals  all  laws,  or  parts  of  laws,  incon- 
sistent with  the  same,  including, of  course, 
the  third  section  of  the  said  act  of  March 
7, 1877,  for  said  third  section  was  not  re- 
enacted  and  published  at  length,  as  re- 
quired by  section  16,  art.  3,  Const. 

But  we  do  not  wish  it  understood,  how- 
ever, that  we  intend  to  decide  that  cir- 
cumstances might  not  arise  which  would 
preclude  the  plaintiff  from  recovering  in  a 
case  like  that  set  up  in  the  second  plea. 
The  evidence  in  the  case  at  bar  is  not  be- 
fore us,  and  for  that  reason  we  can  ex- 
press no  opinion  as  to  whether  such  cir- 
cumstances existed  In  this  case  as  should 
preclude  a  recovery  by  the  plaintiff  or  not. 

There  is  this  entry  in  the  i-ecord,  which, 
we  presume,  was  made  by  the  clerk :  "The 
following  is  a  copy  of  the  evidence  as 
taken,  to-wlt. "  But,  if  made  by  the  clerk, 
it  is  a  mere  recital,  and  therefore  amounts 
to  nothing,  as  there  is  no  part  of  the  evi- 
dence Incorporated  in  the  bill  of  exceptions. 

There  was  no  error  In  overruling  the  de- 
murrer to  the  declaration,  nor  was  there 
any  other  error  In  the  cause  for  which  the 
Judgment  of  the  circuit  court  should  be  re- 
versed. 

The  judgment  is  afilrmed. 
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(BTIa.  980) 

Deans  et  .•»/.  v.  WnxoxoN  et  al. 

(Supreme  Courtof  Fl<yHdn.    Dea  21, 1889.) 

Ai>in:(tsTiuTOK8— BiXBS  bt  Obder  oy  CJobet— 
LnHTATioas — SBrrtiimNTS  — Aorioss — Pi,«a»- 
nco. 
1.  The  jnrisdloUon  of  the  oonnty  court,  under 
The  oonatltution  of  1868.  as  amended  in  1876,  in  the 
matter  of  the  eatatea  oi  deoeased  peraona,  waa  not 
exclusive  of,  or  allmitation  upon,  the  orinnal  equi- 
ty juriadiction  of  the  drouitoourt  in  anon  mattera. 
In  the  absence  of  apeoial  equities  which  the  oonn- 
\y  court  oould  not  adminiater,  the  jurisdiction  of 
toe  two  oonrta  waa  concurrent,  but  where  such 
eqnitiee  eziat  the  jurisdiction  of  the  circuit  court 
was  exclusive  of  that  of  the  county  court.  The 
aame  ia  true  of  these  courts  under  the  present  con- 
atitntlon. 

8.  Where  a  bill,  filed  by  the  heirs  of  an  intes- 
tate, assailing  an  order  of  sale  of  real  estate  made 
Sr  the  probate  judge  aa  void  for  want  of  jurisdio- 
on,  allegee  tiiat  one  of  the  lots  conveyed  by  an 
•dminiatrator  aa  having  been  sold  pursuant  to  such 
order  waa  in  fact  not  sold,  or  offered  for  aale,  and 
fhia  allegation  ia  admitted  by  demurrer,  it  is  im- 

8 roper  to  oonaider  the  validity  of  the  order  of  sale 
1  connection  with  suoh  lot. 

8.  Where  a  lot  formerly  held  through  mesne 
oonveyancea,  under  a  ttUe  from  an  administrator, 
bas  been  surrendered  to  an  administrator  de  bonis 
rum,  who  holds  it  as  assets  of  the  intestate,  the  ef> 
feet  of  poaaeasion  under  claim  of  title  bv  the  party 
-who  surrendered  it  cannot  be  considered  upon 
pleadings  showing  merely  these  facts. 

4.  "Hie  act  of  March  11, 1879,  "  to  quiet  titiesto 
real  esUbe,"  (sections  81,  2S,  p.  219,  HcClel.  Dig.,) 
does  not  apply  to  land  of  which  there  was  in  fact 
no  sale  made  under  an  order  of  the  probate  court. 

5.  An  allegation  of  the  solvency  of  an  estate  is 
not  essential  to  the  jurisdiction  of  the  county  court 
to  make  an  order  for  the  sale  of  real  estate  of  an 
intestate  under  the  act  of  February  16, 1870,  (Ho- 
Clel.  Dig.  p.  86.  {  40.) 

6.  Where  the  petition  for  a  sale  of  real  estate 
under  the  act  of  February  16. 1870,  (McClel.  Dig. 
p.  88, 1 40,)  atates  that  there  is  "  no  personal  prop- 
erty of  the  intestate  not  administered  upon, "  and 
the  order  of  the  oonnty  court  for  a  sale  adjudioatea 
that  the  personal  estate  has  been  exhausted,  the 
jurisdiction  of  the  court  to  act  is  shown  by  the  rec- 
ord, in  80  far  as  the  ezhaustton  or  insufficiency  of 
the  person^  property  is  concerned. 

7.  The  suffloienoy  of  the  evidence  of  the  valid- 
ity of  a  claim  for  the  payment  of  which  a  probate 
or  county  court  has  maide  an  order  of  sale  of  real 
estate  of  a  decedent  Is  not  a  jurisdictional  fact,  and 
it  is  to  be  conclusively  presumed  that  the  court 
considered,  and  was  satisfied  of,  the  validity  of  the 
claim  when  it  made  the  order. 

8.  A  bill  filed  by  heirs  to  arrest  the  execution 
of  an  order  of  a  county  court  for  the  sale  of  lands 
of  an  Intestate  to  pay  debts,  u  pen  the  ground  th  at  the 
claim  for  whose  payment  the  sale  has  been  ordered 
is  nota  vailid  indebtedness  of  theeetate,  must  state 
facta  in  relation  to  the  claim  which  If  true  will 
overthrow  the  prima  fade  presumption  of  its  va- 
lidity created  by  the  order.  If  the  claim  never  had 
any  existence,  but  is  the  creature  of  fraud,  or  oth- 
erwise never  of  any  validity,  the  fraud  or  invalidi- 
ty, whatever  It  may  be,  should  be  explicitly 
enarged,  or  if  originally  valid,  and  a  satisfaction  of 
it  1^  payment  or  otherwise  is  relied  on,  such  new 
matter  should  be  specifically  averred.  All^ations 
that  the  claim  was  not  a  debt  of  the  estate,  or  not 
•Dch  a  debt  or  demand  as  could  be  made  the  lawful 
predicate  of  an  order,  or  not  a  subsisting  claim  or 
demand  against  the  estate,  or  that  there  was  no 
valid  snbMSting  debt  or  demand  against  the  es- 
tate for  which  assets  in  the  hands  of  the  adminis- 
trator oould  or  ought  in  law  or  equitv  to  be  liable, 
or  that  the  administrator  was  not  liable  or  com- 
pellable in  law  or  equity  to  pay  the  alleged  claim, 
are  Imt  conclusions  of  law,  the  contrary  of  which 
the  order  of  sale  affirms,  and  are  demurrable. 

9.  The  saving  clause  in  the  act  of  limitations 
of  Hovember  10,  1828,  in  favor  of  persons  "beyond 
the  seas  or  oat  of  the  country, "  was  modified  by 
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th>>  provisions  of  the  aot  of  1846,  (section  3,  p.  448, 
Thomp.  Dig.,)  to  the  edcoi  that  il  should  not  ex- 
tend to  persons  who  were  not  at  the  making'  of  the 
contract,  or  accruing  of  me  Cbuse  of  action,  domi- 
ciled or  resident  within  the  limits  of  this  stale, 
which  modifying  act  remained  in  force  until  the 
suspension  of  the  several  statutes  of  limitation  on 
January  10, 1861. 

10.  An  administratrix  filed  a  petition  in  June, 
1856,  before  the  probate  judge,  for  the  sale  of  land 
to  pay  a  claim  against  her  intestate,  who  died  in 
March,  1856,  described  as  an  account  of  December 
ao,  1888,  for  $88,690,  filed  and  proved  as  due  the  es- 
tate of  E.  B.,  deceased;  and  an  order  of  sale  was 
made  in  the  following  September.  A  statute  then 
in  force  provided  that,  in  suits  brought  against  an 
executor  or  administrator  for  the  recovery  of  a 
debt  due  upon  open  account,  the  court  should 
cause  to  be  expunged  from  suoh  account  every 
Item  appearing  to  have  been  due  five  years  before 
the  death  of  the  testator  or  intestate;  the  act  hav- 
ing a  saving  clause  In  favor  of  certain  plaintiffs. 
On  a  bill  filed  in  1883,  by  heirs,  assailing  the  va- 
lidity of  the  claim,  the  above  statute  is  Invoked  in 
support  of  a  presumption  of  law  that  the  claim 
bad  l>een  satisfied  prior  to  the  proceedings  of  1856. 
Held,  that  if  the  statute  applied  to  probate  court 
proceedings  it  must  be  presamed,  in  the  absence 
of  any  affirmative  showing  to  the  contrary,  that 
the  judge  of  probate  made  due  inquiry  in  1856,  and 
found  that  the  claim  was  of  a  character  that  the 
statutory  bar  did  not  apply  to,  or  had  been  taken 
out  of  the  bar  by  a  subsequent  promise  of  the  de- 
cedent, within  five  years  before  his  death,  or 
that  the  parties  owning  it  were  within  some  saving 
clause  of  the  statute. 

11.  Section  18  of  the  aot  of  November  10, 1888, 
(McClel.  Dig.  p.  97,  i  73,)  to  the  effect  that  no  ac- 
tion of  debt  shall  be  brought  against  an  executor 
or  administrator  upon  a  judgment  obtained  against 
a  testator  or  intestate,  nor  any  gclre  facias  issued 
to  revive  such  judgment  after  five  years  from  the 
qualification  of  the  ezeoutor  or  administrator,  and 
all  such  judgments,  after  the  expiration  of  five 
years,  upon  which  no  proceedings  shall  have  been 
had,  shall  be  deemed  to  have  been  paid  and  dis- 
charged, does  not,  if  in  force,  nor  did  it  when  in 
force,  apply  to  other  claims  than  judgment  against 
a  testator  or  intestate.  The  presentation  of  a 
claim,  not  in  judgment,  to  an  administrator  or  ex- 
ecutor in  due  time,  stopped  the  running  of  the 
statute  of  limitations,  and  such  is  still  its  effect. 

13.  F.  died  in  March,  1856,  and  in  June  his  ad- 
ministratrix filed  a  petition  in  the  probate  court 
for  the  sale  of  lands  of  his  estate  to  pay  an  account 
of  December  90, 1888,  for  $38,620,  filed  and  proved 
as  due  the  estate  of  B.  B.,  and  in  September  the 
judge  of  probate  made  an  order  of  sale,  and  in  Oc- 
tober a  sale  of  one  lot  was  made  to  A.  E.  B.  and 
J.  B.,  the  owners  of  the  B.  B.  estate  claim,  and  J. 
B.  died  the  latter  part  of  May,  1857,  leaving  half 
of  his  estate  to  the  administratrix,  his  mother,  and 
the  other  to  his  wife,  and  the  administratrix  died 
in  1860,  without  having  completed  the  sale,  or 
made  a  settlement  of  her  administration,  and  leav- 
ing A.  E.  B.  her  sole  heir  and  personal  represen- 
tative; and  thereupon  S.  was  appointed  adminis- 
trator de  bonis  noT^  and  in  1870  he,  as  such  ad- 
ministrator, made  a  deed  in  execution  of  the  sale 
made  by  his  predecessor,  bearing  date  January 
6th,  conveying  the  lot  sold,  to  A.  El.  B.  and  J.  B., 
and  also  including  another  lot  as  having  been  sold, 
but  which  the  bul  alleges  was  neither  sold  nor 
offered  for  sale,  and  A.  B.  B.  and  the  wife  of  J.  B. 
executed  a  deed  with  warranty  of  title  conveying 
the  lots  to  S.,  it  bearing  date  March  31,  1870.  On 
February  7, 1870,  S.  conveyed  to  a  trust  company, 
with  warranty  of  titie,  the  lot  No.  8,  alleged  not  to 
have  been  sold  by  the  administratrix.  S.  died  in 
1871,  without  having  settled  F's  estate.  In  1881 
the  trust  company,  who.  had  been  sued  in  eject 
ment  by  the  heirs  of  F.  for  lot  No.  8,  and  had  ob- 
tained an  assignment  of  the  claim  mentioned 
above,  procured  D.  to  obtain  letters  of  admlnistra 
tlon  de  bonis  nnn  on  the  estate  of  F.,  and  surren 
dered  lot  8  to  him  as  assets  of  the  estate,  and  D. 
applied  to  the  county  court  granting  such  letter* 
for  an  order  of  sale  of  the  lot  to  pay  the  abovr 
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olalm,  lew  tnJDX  whioh  had  been  reoeived  by  A.  B. 
B.  and  J.  B.  from  the  estate  of  F.  thereon,  and  on 
May  6th  an  order  of  sale  was  made,  and  in  June 
the  property  was  offered  for  sale,  and  knooked  off 
to  "  A.  B.  B.  and  the  heirs  and  representatives  of 
J.  B. "  In  1883  the  heirs  of  F.  filed  a  biU  for  the 
settlement  of  the  estate,  and  claiming  that  the  in- 
debtedness for  the  payment  of  which  the  sale  was 
ordered  In  1881  was  stale,  and  presumed  to  be 
paid,  and  barred  from  the  lapse  of  time.  Held, 
on  demurrer,  that  upon  the  face  of  the  bill  the 
claim  did  not  appear  to  be  so. 

18.  A  county  court  to  which  application  is  made 
by  an  administratrix  for  an  order  to  sell  real  estate 
to  pay  a  (daim  held  by  the  sureties  on  her  official 
bond  may,  if  it  appear  from  her  accounts  that  she 
is  indebted  to  the  estate,  refuse  to  make  the  order. 
If  such  sale  will  injure  other  creditors,  or  where, 
U  tiie  estate  is  solvent,  it  will  injure  the  beira. 

14.  The  fact  that  an  administratrix  is  joint 
owner  of  an  indebtedness  of  the  estate  with  a  sure- 
ty on  her  administration  bond  does  not  of  itself  ex- 
tinguish the  claim  to  the  extent  of  her  interest, 
nor  will  such  be  the  resnlt  of  her  being  the  sole 
owner. 

'  15.  The  owner  of  a  claim  against  an  estate, 
holding  unadminiatered  property  of  it,  may  prop- 
erly procure  the  appointment  of  an  administrator 
de  Donif  non  to  take  possession  of  the  property, 
and  surrender  the  property  to  him. 

16.  An  allegation  thata  person  holding  a  claim 
against  an  estate  procured  another  to  sue  out  let- 
ters of  administration  de  bonit  rum,  and  to  make 
application  for  an  order  to  sell  real  estate  to  pay 
the  debt,  does  not  impute  illegal  conduct  to  either 
of  the  porties;  but  if  the  administrator,  when  ap- 
plying for  the  order,  was  the  attorney  of  the  cred- 
itor for  the  enforcement  ot  the  claim,  or  to  procure 
its  payment  out  of  the  land  ordered  to  be  sold,  or 
to  obtain  title  to  the  lot  through  the  sale,  the  duties 
of  the  relation  of  attorney,  and  those  of  adminis- 
trator, were  at  least  incompatible;  and,  if  such  re- 
lation to  the  creditor  is  neither  expressly  nor  im- 
pliedly assented  to  by  the  heirs  of  the  Intestate, 
they  will  not  be  bound  by  his  action  in  the  matter 
of  the  sale ;  but  when  the  bill  filed  by  the  heirs  as- 
sailing the  indebtedness  expressly  states  that  they 
are  wiIIIuk  that  the  sale  made  under  the  order,  by 
a  commissioner  appointed  therein,  shall  stand,  pro- 
vided the  owner  of  the  claim,  or  the  parties  in 
whose  name  the  property  was  bid  off,  and  who 
have  been  reported  to  the  county  court  as  the  pur- 
chasers, pay  into  the  oourt  in  which  the  bill  is  filed 
the  amount  so  bid,  and  offers  to  ratify  the  sale  upon 
such  payment  being  made,  and  prays  that  the 
amount  be  so  paid  to  be  disposed  of  by  the  court, 
or  that,  falling  therein,  the  sale  be  set  aside,  the 
proper  conclusion  to  be  drawn  is,  the  bill  not  hav- 
mg  shown  the  claim  to  be  invalid,  that  the  heirs 
have  not  been  injured  by  the  relation  sustained  by 
the  administrator  to  the  owner  of  the  claim,  and 
that  they  have  not  suffered  from  the  sale  made  by 
the  oommlssioner,  and  are  satisfied  with  the  price 
at  whioh  the  land  sold. 

17.  A  sale  of  real  estate'  to  pay  debts  will  not 
be  declared  void  or  set  aside  on  the  ground  of  the 
invalidity  of  the  daim  for  the  payment  of  which 
the  sale  was  ordered,  and  yet  held,  against  the  will 
of  the  purchaser,  the  owner  of  the  claim,  to  be  a 
valid  sale  for  the  purposes  of  a  division  of  the  estate 
among  heirs. 

18.  It  will  not  be  assumed  that  a  party  making 
a  bid  at  a  sale  of  land  of  an  intestate,  in  the  names 
of  others,  was  not  authorized  to  do  so;  and  if  the 
party  making  a  bid  in  the  names  of  others  comply 
with  it,  and  take  title  in  their  names,  it  is  of  no 
concern  to  the  heirs  of  the  intestate  whether  the 
person  actually  bidding  was  authorized  to  use  the 
names  in  which  the  bid  was  made. 

19.  Allegations  made  in  a  bill  attacking  a  sale 
of  leal  estate  of  a  decedent  made  by  a  commission- 
er, under  an  order  of  the  county  court,  to  the  effect 
that  those  making  the  bid,  or  interested  in  it,  do 
not  intend  to  make  any  payment  thereon  other 
tiutn  acredit  on  the  claim  for  the  payment  of  whioh 
the  sale  was  ordered,  are  not  sufOcfent,  where  the 
sale  ordered  is  for  cash,  to  authorize  the  interfer- 
•Boe  of  a  oourt  of  equity.    The  statute  regulates 


the  sale,  and,  among  other  provisions,  directs  that 
the  ooun^  court  shall  on  confirming  the  sale  direct 
a  deed  of  conveyance  to  be  executed  to  the  pnr- 
chaser  by  the  commissioner,  and  its  delivery  to  the 
purchaser,  upon  his  compliance  with  the  terms  ot 
sale.  It  is  not  to  be  assumed  that  either  the  coun- 
ty court  or  commissioner  will  violate  the  duties 
imposed  by  the  statute. 

90.  The  power  and  duty  of  an  administrator  (t« 
bonis  non  is  at  the  common  law  to  administer 
upon  whatever  of  the  estate  of  the  decedent  re- 
mains in  spede,  and  has  not  been  administered 
npon  by  his  predecessor  in  the  administration. 

81.  The  right  of  action  given  by  the  act  of  Feb- 
ruary 16, 1870,  (page  89  etseq.  HcCleL  Dig.)  to  ad- 
ministrators de  bonis  non  against  delinquent  ex- 
ecutors, and  administrators  who  may  li&ve  been 
removed  by  the  probate  or  oountv  court  for  cause, 
does  not  extend  to  devastavit*  of  deceased  execu- 
tors or  administrators  who  were  not  so  removed. 

28.  If  an  original  executor  has  fraudulently 
aliened  an  asset  for  his  own  use,  in  collusion  with 
his  vendee,  such  asset  will  be  regarded  in  equity 
as  unadminiatered,  and  will  pass  as  such  to  the  ad- 
ministrator de  bonis  non.  Where  fraud  and  col- 
lusion are  relied  npon  to  gri^e  >  right  of  action, 
they  must  be  clearly  shown  by  the  pleadings;  md 
unless  a  bill  plainly  shows  that  a  case  is  within 
the  above  rule,  giving  an  administrator  de  bonU 
non  a  right  of  action  against  his  predecessor,  tli* 
right  will  be  held  not  to  exist. 

28.  Under  the  legislation  prior  to  the  act  of 
February  16, 1870,  governing  sales  of  real  estate 
by  administrators  for  the  payment  of  debts,  an  ad- 
ministrator de  bonis  non  might  consummate  aa 
inoomplete  sale  made  by  his  predeoessor. 

H.  The  heirs  of  a  deceased  administrator  de 
ZMmis  non,  who  conveyed  land  under  a  sale  made 
pursuant  to  an  order  of  the  probate  court  by  his 

Sredecessor  in  the  administration,  and  received  a 
eed  back  from  his  grantees,  are  essential  parties 
defendant  to  a  bill  brought  by  the  heirs  of  the  in- 
testate to  set  aside  the  sale,  and  have  the  land  de- 
clared assets  of  the  intestate.  It  is  not  sufficient 
to  make  the  administrators  of  the  deceased  admin- 
istrator de  bonU  non  parties. 

25.  If  a  distributee  entitled  to  the  personalty  of 
an  intestate  die,  the  administrator,  or  the  exec- 
utor, if  there  be  one,  of  such  distributee,  is  the 
proper  person  to  sue  for  such  personalty. 

26.  A  bill  filed  by  an  heir  for  the  settlement  of 
an  estate  should  show  that  there  is  a  surplus  of 
the  estate  over  what  is  necessary  for  the  payments 
of  the  debts,  and  charges  of  devostavite  should  be 
definite  and  clear. 

87.  A  bill  filed  by  heirs  to  settle  an  estate,  and 
making  an  administrator  de  bonis  non,  and  the 
administrators  of  a  previous  administrator  de 
bonU  non,  and  the  owner  of  the  only  indebtedness 
existing  against  the  estate,  which  indebtedness  is 
assailed  as  invalid,  parties,  is  not  multifariou*. 
{Sullabut  by  the  Court.) 

Appeal  trom  circalt  court,  Duvalcouaty. 

The  original  bill  appearing  in  the  tran- 
script wajB  filed  May  2,  1882,  the  said 
Deans,  as  the  administrator  de  bonis  non 
of  the  estate  of  Jacob  Foreman,  and  Jona- 
than C.  Greeley  and  C.  F.  Warrlner,  sure- 
ties on  bis  ufUcial  bond  as  administrator, 
and  said  Greeley  and  B.  Thebant,  as  sureties 
on  the  bond  securing  the  faithful  applica* 
tlon  of  the  proceeds  of  the  land  of  said  es- 
tate sold  by  said  administrator,  and  "  Au- 
gustus £.  Bass,  and  the  heirs  and  personal 
representatives  of  Job  Ba;ss,  deceased, "  be- 
ing named  as  defendants.  No  service  of 
the  subpoena  was  made,  but  Deans,  Gree- 
ley, and  Thebaut  appeared,  and  filed  a  d» 
mnrrer. 

No  further  action  was  taken  until  th* 
6th  day  of  November,  1882,  when  an  amend- 
ment to  the  bill  was  filed.  Among  other 
changes  made  by  this  amendment,  the 
names  of  Warrlner,  A.  E.  Bass,  and  tint 
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"  helre, "  etc., "  of  Job  Bass, "  as  defendants, 
were  dropped,  Greeley  and  Thebaut  being 
retained  as  defendants,  as  "sureties  on" 
Deans'  "  official  bonds  as  such  administra- 
tor, "  and  John  J.  Knox,  a  resident  of  the 
District  of  Columbia,  as  commissioner  ot 
the  Freedman's  Savings  &  Trust  Compa- 
ny, and  said  company,  a  corporation  creat- 
ed by  the  laws  of  the  United  States,  and  re- 
Bidlntf  in  the  said  District,  being  named  as 
additional  defendants. 

On  the  4th  day  of  December  of  the  same 
year.  Deans  filed  a  praecipe  in  the  office  ot 
the  clerk  of  the  circuit  court  of  Duval  coun- 
ty, requesting  the  clerk  to  enter  his  "spe- 
cial appearance  in  the  above  cause  for  John 
J.  Knox,  commissioner  of  Freedman's  Sav- 
ings &  Trust  Company,  and  for  the  Freed- 
man's Savings  &  Trust  Company,  named 
as  defendants  therein;"  the  same  being 
signed  "  Geo.  Wheaton  Dsams,  Solr. " 

On  the  same  day  Deans,  Greeley,  and 
Thebaut  demurred  to  the  bUI  as  amended, 
and  no  further  proceedings  were  had  until 
the  20th  day  of  September.  1888,  when  an 
"amended  bill"  was  filed.  With  this  bill 
alone  we  have  to  deal. 

The  complainants  in  this  bill  are  James 
Wilcoxon,  Redessa  Minerva  Wileoxon, 
John  W.  Busk,  and  Emma  E.  Kusk,  and 
Ella  Wilcoxon,  of  IJhricksyille,  Ohio;  Ja- 
cob Mason  W^ilcoxon  and  James  Franklin 
WUcoxson,of  San  Luis  Obispo,  Cal.;  Sam- 
uel B.  Albright,  Felix  Albright,  and  Sam- 
son Albright,  ot  KiUbucH.  Holmes  county, 
Ohio;  Lydia  Steelsmith  and  John  Steel- 
smith,  of  Boone,  Boone  county,  Iowa. 

The  defendants  are  Deans,  as  adminis- 
tratorcfe  boaia  bob  aforesaid,  Greeley  and 
Thebaut,  "  sureties  on  his  official  bond  as 
such,"  Theodore  Hartrldge  and  Edward 
M.  L'Engle,  as  administrators  of  the  estate 
of  John  P.  Sanderson,  deceased,  John  J. 
Knox,  as  commissioner  aforesaid,  and  the 
said  Freedman's  Savings  &  Trust  Com- 
pany. 

It  allies:  (1)  That  Jacob  Foreman 
died  Intestate  In  Duval  county,  in  this 
state,  in  March,  1856,  leaving  real  and  per- 
sonal property  therein ;  that  his  last  will 
and  testament  was  duly  admitted  to  pro- 
bate by  the  probate  court  of  the  county, 
and  letters  testamentary  thereon  granted 
to  A.  M.  Held  as  executor.  Reid  qualified 
and  entered  upon  his  duties  as  executor, 
but  shortly  afterwards  it  wasmadeknown 
that  Laura  Ann  Foreman,  the  only  child 
and  heir  at  law  of  the  testator,  and  sole 
l^atee  and  devisee  under  said  will,  had 
died  at  the  age  of  four  years,  in  1842,  many 
years  prior  to  the  making  of  the  will. 
T^at  thereupon  one  Elizabeth  Foreman, 
then,  and  continuously  to  the  day  of  her 
death,  a  resident  of  Tensas  parish.  La.,  and 
claiming  to  be  the  widow  of  said  Jacob, 
applied  to  said  probate  court  to  revoke 
the  said  letters  testamentary  on  theground 
that  the  will  had  lapsed  and  become  of  no 
effect,  because  of  the  death  of  said  Laura 
Ann,  and  the  court  revoked  the  same.  On 
the  16th  day  of  June,  1856,  letters  of  ad- 
ministration on  said  estate  were  granted 
to  said  Elisnbeth,— one  Job  Bass  and  one 
A.  E.  Bass,  sons  of  Elizabeth  by  a  former 
marriage,  and  over  24  years  of  age,  and 
residents  of  said  Tensas  parish,  becoming 
the  sureties  on  her  administration  bond  in 


the  penal  sum  of  $20,000;  the  said  Elizabeth 
settling  in  full  with  Reid,  and  taking  pos- 
session ot  the  assets,  real  and  personal,  ot 
the  estate.  The  evidence  upon  which  the 
probate  court  acted,  including  that  as  to 
the  claim  of  Elizabeth  to  being  such  wid- 
ow, is  stated  to  be  voluminous,  and  liberty 
ot  reference  to  it  is  prayed,  but  it  is  not  be- 
fore us. 

(2)  That  on  June  8, 1856,  the  said  admin- 
istratrix, by  her  attorney  in  fact,  J.  P. 
Sanderson,  filed  a  petition  in  said  probate 
court  praying  an  order  for  the  sale  of 
slaves,  lands,  and  tenements  belonging  to 
the  estate,  and  alleging  that  "the  personal 
property  of  said  intestate  is  insufficient  to 
pay  the  Just  and  lawful  debts  and  demands 
agaluBtsaid  estate,  a  schedule  of  said  debts 
and  demands,  and  ot  said  personal  prop- 
erty, being  annexed  to  the  petition  as 
a  part  thereof. " 

"A. 

"Schedule  of  debts  and  demands  against 
estate  Jacob  Foreman: 

Dower  of  widow,  estimated $12,013  78 

1838,  Deer.  20th.  Account  filed  and 
proved  due  estate  of  Elijah  Basa,  de- 
ceased     28,620  00 

Amount  due  A.  M.  Reid. 950  00 

Estimated  expenses,  admialstratlon, 
probate  fees,  commissions,  &o 2,000  00 

«4S,682  78 

"Schedule  personal  property  ot  estate  of 
J.  Foreman,  In  hands  of  administratrix: 
Cash  in  hands  of  deceased  at  his  death..  (  2,391  01 
Cash  from  sales  perishable  property ....        601  17 
Notes  and  Florida  stocks  and  securities    18,782  78 

$16,725  56 

"  Mem.  Cash  In  stocks  In  hands  cashier 
Bk.  America,  in  NewTorlc,  not  in  hands  ot 
administratrix : 

Georgia  and  Kentucky  bonds $  9,000  00 

Cash  in  hands  of  cashier  Bank  of  Amer- 

ica,NewTork 6,820  00 

$15,830  00 
—In  which  widow  has  halt  tor  dower." 

"B. 

"  Schedule  land  and  tenements  and  slaves 
of  the  estate  of  Jacob  Foreman,  deceased: 

i  slaves  valued  at $  8,800  00 

S  lots  and  improvements  In  Jacksonrille     3,500  00 

$7,800  00 

That  the  said  Elijah  Bass  mentioned  In 
said  Schedule  A  was  the  father  of  said  Job 
and  A.  £.  Bass. 

That  the  claim  ot  dower  was  wholly 
unfounded,  and,  as  complainants  are  in- 
formed and  believe.  In  no  event  a  factor 
entering  Into  the  determination  of  the 
question  whether  or  not  the  court  should 
grant  the  order  of  sale  ot  lands  to  pay  the 
debts  of  the  estate. 

That  the  court  had  no  jurisdiction  to 
order  a  sale,  as  the  petition  did  not  allege 
the  exhaustion  of  the  personal  assets,  but, 
on  the  contrary,  it  showed  that  the  per- 
sonal property  had  not  been  exhausted. 

That  the  claims  or  demands  for  the  pay- 
ment of  which  the  sale  was  prayed  were 
not  debts  or  demands  against  said  estate, 
and  were  not  such  claims  or  demands  as, 
upon  a  i>etition  setting  up  the  jurisictlon- 
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al  tacts,  could  be  made  a  lawfnl  predicate 
upon  which  to  order  a  sale  of  said  real  es- 
tate; nor  were  they, or  eltherof  theni,sub- 
siBtlng  clalmB  or  demands  against  the  es- 
tate of  Foreman. 

(3)  That  on  October  20,1856,  the  probate 
court  made  an  order  granting;  the  applica- 
tion, but  lot  No.  8.  of  block  31,  in  said  city 
of  Jaclisonvllle,  of  which  Foreman  died 
seised  and  poBseseed,  was  not  sold,  or  of- 
fered for  sale,  under  said  order,  but  the  ti- 
tle to  it  remained  In  the  heirs  of  Foreman. 
A  copy  of  this  order  is  annexed  to  the  bill. 
The  Jurisdictlona]  statements  of  it  are  that 
It  appears  to  the  satisfaction  of  the  court 

.  that  the  personal  property  of  the  estate  is 
Insufficient  to  pay  the  debts,  and  that  the 
notice  required  by  the  statute  has  been 
ffiven  by  the  administratrix.  The  order 
appears,  however,  to  have  been  made  on 
September  27, 1856. 

(4)  That  Foreman's  estate  was  large 
and  valuable,  possessing  bonds,  stocks, 
cash,  and  cash  securities  largely  in  excefls 
of  the  lawful  demands  and  just  claims  ow- 
ing from  It.  That  tlie  administratrix, 
through  her  attorney  in  fact,  Sanderson, 
paid  off  and  diFscharged.  without  suit, 
abatement,  or  delay,  all  the  lawful  claims 
and  demands  of  the  estate. 

(5)  That  Job  BaRS  died  prior  to  May  27, 
1857,  In  Tensas  paj-ish.  La.,  he  being  still  a 
resident  thereof,  and  left  a  large  and  valu- 
able estate,  and  a  lust  will  and  testa- 
ment, which  was  duly  admitted  to  pro- 
bate on  said  day  in  the  tenth  district  court 
of  Louisiana,  it  having  jurisdiction  there- 
of, by  which  he  bequeathed  one-half  of  his 
wordly  goods  and  effects,  rights,  and  cred- 
its to  his  wife,  Julia  Bass,  and  the  other 
half  to  his  mother,  the  said  Elizabeth 
Foreman.  That  thus  said  Elizabeth,  dur- 
ing the  administration  of  said  Foreman's 
estate,  became  entitled  to  the  one-half  of 
said  Job's  wordly  goods  and  effects,  rights, 
and  credits. 

That  before  or  during  the  early  part  of 
the  year  1860  the  said  Elizabeth  died,  she 
being  still  a  resident  of  said  Tensas  parish, 
and  at  her  death  had  not  made  a  settle- 
ment of  her  administration  of  Foreman's 
estate,  or  any  distribution,  partial  or  final, 
to  those  entitled  thereto,  and  (charged 
upon  information  and  beliefj  largely  in- 
debted to  said  estate,  and  leaving  large  es- 
.  tates  in  Louisiana,  and  the  said  Augustus 
E.  Bass  as  her  sole  heir  at  law  and  per- 
sonal representative,  and  thereupon  said 
Bass  possessed  himself  of  said  estate. 

That  said  Bass,  as  such  personal  repre- 
sentative, or  otherwise,  has  in  no  way 
made  any  settlement  of  said  Elizabeth's 
administration  of  Foreman's  estate,  or 
accounted  to  or  with  those  entitled  there- 
to, for  such  administration;  and  the  "said 
Bass  is  now,  and  he  has  been  since  the 
death  of  said  Elizabeth,  beyond  the  juris- 
diction of  this  court  to  compel  such  a  set- 
tlement. " 

(6)  That  on  August  6, 1860,  the  said  San- 
derson, who  was  the  attorney  in  fact  of 
said  administratrix,  and  her  attorney  at 
law  in  respect  to  her  administration,  and 
who  performed  all  the  functions  that  were 
performed  in  said  administration,  applied 
for  and  obtained,  upon  the  death  of  said 
Elizabeth,  letters   of    administration   de  | 


bonis  von  upon  Foreman's  estate;  he  giv- 
ing bond  as  such  in  the  sum  of  $10,000. 
That,  as  a  basis  of  his  application,  San- 
derson set  up  that  there  were  funds  in  the 
state  of  New  York,  and  unadmlnistered 
property  in  Florida,  belonging  tu  said  es- 
tate, and  thereupon  he  possessed  himself 
of  said  funds  In  New  York,  and  said  prop- 
erty In  Florida.  Complainants  are  not  ad- 
vised as  to  the  exact  amount  of  the  said 
funds  which  Sanderson  so  received,  bat 
upon  information  and  belief  &yet  the  fact 
to  be  that  the  amount  was  several  thou- 
sand dollars. 

(7)  That  on  January  5, 1870,  Sanderson, 
desiring  to  possess  himself  of  the  title  to 
lots  7  and  8,  of  block  31,  in  the  city  of  Jack- 
sonville, executed  a  deed,  a  copy  of  which 
is  annexed  to  the  bill,  purporting  to  con- 
vey, as  administrator  de  bonis  noa,  afore- 
said, to  Augustus  E.  Bass  and  Job  Bass, 
said  lots  7  and  8,  in  execution  of -a  sale  of 
the  same  to  said  Augustus  E.  and  Job, 
alleged  to  have  been  made  by  his  prede- 
cessor, the  said  Elizabeth,  administratrix 
aforesaid;  and  thereupon  the  said  A.  £. 
Bass  and  wife,  and  Julia  Brown,  formerly 
the  wife  of  Job  Bass,  and  Atlas  F.  Brown, 
her  husband,  recouveyed  the  lots  to  San- 
derson with  warranty  of  title.  The  deed 
from  Sanderson  bearsdate  January  5, 1870, 
and  that  to  him  bears  date  March  21, 
1870;  but  they  are  charged  to  have  been 
only  one  transaction,  and  to  have  been 
filed  for  record  in  the-clerk's  office  on  the 
same  day. 

That  the  recitals  in  the  deed  from  San- 
derson as  to  lot  8  are  wholly  untrue.  That 
it  had  never  been  sold,  or  advertised  or 
offered  for  sale,  by  said  Elizabeth,  or  re- 
ported to  her  by  her  said  attorney  in  fact 
as  having  been  sold,  advertised,  or  offered 
for  sale;  nor  was  any  money  paid  to  or 
received  by  her  as  purchase  money  of 
this  lot. 

That  lot  7  was  reported  by  her  as  hav- 
ing been  sold  under  said  void  order  of  sale. 
'  That  no  claim  to  either  of  said  lots  was 
asserted  by  said  Basses,  or  either  of  them, 
or  by  the  representatives  of  Job  Bass  after 
his  decease;  but  the  title  to  and  possee- 
slon  of  said  lots  remained  in  the  estate  of 
Foreman  until  the  possession  of  said  es- 
tate was  divested  thereof,  or  sought  to  be 
divested  thereof,  by  the  deeds  from  and  to 
Sanderson. 

(8)  That  on  rebruary7, 1870,  Sanderson 
executed  an  individual  deed,  by  which  he 
undertook  to  convey  said  lot  8,  with  war- 
ranty of  title,  to  the  defendant  the  Freed- 
man's  Savings  &  Trust  Company;  and  in 
June,  1871,  he  departed  this  life  in  Duval 
county,  Fla.,  intestate,  having  made  no   ' 
settlement  whatever  of  his  administration 
of  the  estate  of  Foreman,  nor  any  distribu- 
tion thereof,  partial  or  final,  to  those  In- 
terested therein,  and  having  filed  no  in- 
ventory of  said  estate,  and  having  made 
no  return  whatever  in  any  court  In  respect: 
thereof,  yet  leaving  a  large  estate,  real 
and  personal,  in  said  county,  and  in  the 
possession  of,  and  claiming  the  fee  to,  said 
lot  7  under  and  by  virtue  of  said  deed  to 
him. 

That  defendants  L'Engle  and  Hartridp:© 
qualified  as  administrators  of  Sanderson's 
estate,  and  administration  thereon  is  stlU. 
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p«iidiDg.  That  said  admlnlBtrators  have 
made  no  eettlement  of  Sanderaon's  admin- 
istration do  bonis  noa  ol  Foreman's  es- 
tate, nor  any  payment  or  distrlbntion, 
partial  or  final,  to  those  Interested  therein 
on  account  thereof,  but  his  adminlstra- 
tion  is  wholly  unsettled. 

(9)  That  Deans  was  appointed  adminis- 
trator de  bonis  non  of  Foreman's  estate 
by  the  county  court  of  Dnval  county,  Fla., 
on  February  31, 1881,  ajid  on  the  23d  day  of 
April  following  filed  therein  an  application 
for  an  order  to  sell  lots  to  paythedebts  of 
the  estate;  A  copy  of  the  petition  is  an- 
nexed ail  a  part  of  the  bill.  It  alleges  that 
there  is  "no  personal  property  of  the  in- 
testate not  administered  upon,"  and  that 
the  lawful  debts  and  demands  now  exist- 
ing E^alnstsald  estate  amonntto  the  sum 
of  $22,065.  The  debts  are  stated  in  an  an- 
nexed schedule  sb  follows,  viz. : 

Amcrant  due  Aag^ustus  E.  Bass  and  Job 
Bass,  sole  heirs  of  Elijab  Bass,  de- 
ceased, as  per  probated  account  ap- 
proved and  filed  m  the  probate  record* 
of  this  oonnty  of  DnvalT  state  of  Flori- 
da, on  June  16th,  A.  V.  1856,  aiid  to 
which  reference  is  hereby  made  for 
date  and  evidence  of  said  account  and 
amount  due $38,620  00 

Iiess  amount  received  by  Augustus  B. 
Bassand  Job  Bass  from  saidestate....    6,955  00 

Balance  due (22,066  00 

Estimated  expenses  of  sale,  probate  fees, 
and  commissions 600  00 

922,665  00 

That  an  order  of  sale  was  made  May  .6. 
1881.  Tble  order,  made  by  the  county 
court  of  Duval  county,  recites  the  flling  of 
the  petition  "for  the  purpose  of  paying 
the  debts  against  the  estate  of  said  Jacob 
Foreman;  and,  it  appearing  by  said  peti- 
tion, and  the  schedule  annexed  thereto, 
that  there  are  debts  against  said  «state, 
and  no  means  of  paying  the  same,  or  any 
part  thereof,  without  recourse  to  said  es- 
tate, the  personal  property  of  said  estate 
bavlng  been  exhausted,"  it  orders  a  sale 
<rf  all  the  estate,  right,  title,  and  interest 
of  said  [estate  of]  Jacob  Foreman,  de- 
ceased, of,  in,  and  to  said  lot  8,  to  pay 
the  debts  of  the  estate,  and  appoints  John 
S.  Driggs  the  commissioner  to  sell,  and  di- 
rects that  he  make  written  report  of  the 
sale,  and  that  he  make  no  conveyance  of 
the  whole  or  any  part  of  the  real  estate 
until  the  sale  shall  have  been  confirmed 
by  the  county  court. 

(10)  Tirat  before  Deans  filed  the  above 
petition  an  action  of  ejectment  was  insti- 
tuted in  the  circuit  court  of  Duval  county 
against  the  tenants  in  possession  of  lot  8, 
to  recover  the  same,  by  James  Wilcoxon, 
who  Is  the  surviving  husband  of  Sarah 
Wilcoxon,  who  was  the  sister  of  Jacob 
Foreman,  and  was,  at  and  before  the 
death  of  Jacob,  the  wife  of  said  James, 
she  having  died  June  28, 1879,  and  by  com- 

Slainants  Jacob  Mason  Wilcoxon,  Redessa 
dnerva Wilcoxon, Emma  E.Rusk  and  her 
husband,  John  W,  Busk,  In  her  right, 
James  F.  Wilcoxon  and  Ella  A.  Wilcoxon, 
children  of  said  Sarah  Wilcoxon,  and  Lydla 
Steelsmitb,  a  sister  of  Jacob  Foreman,  and 
Jobn  Steelsmitb,  her  husband,  in  her  right, 
and    Samuel  B.  Albright,  surviving  hus- 


band of  Elizabeth  Foreman,  who  died  In 
1870,  and  was  a  sister  of  said  Jacob,  and 
Felix  Albright  and  Simpson  Albright,  chil- 
dren of  said  Samuel  and  Elizabeth,  these 
parties  being  the  heirs  at  law  and  distrib' 
Qtees  of  said  Jacob,  who  died  leaving  no 
children,  or  descendants  thereof.  That  up- 
on thetrtal  thesaid  plaintiffs  took,  as  they 
were  compelled  to  do,  a  nonsuit:  the  said 
Deans  ha  ving  introduced  in  evidence  his  let- 
ters of  administration  to  show  a  right  of 
possession  in  himself. 

(11)  That  the  Freedman's  Savings  & 
Trust  Company,  recognizing  the  invalidity 
of  its  above-stated  title  to  lot  8,  and  desiring 
to  acquire  the  title  to  said  lot  residing  in 
the  heirs  of  Jacob  Foreman,  procured  from 
the  grantors  who  executed  the  above-de- 
scribed deed  to  Sanderson  an  assignment 
of  said  claim  alleged  to  be  due  to  the  es- 
tate of  Elijah  Bass  by  the  estate  of  Fore- 
man, and  procured  Deans  to  sue  out  letters 
of  administration  da  bonis  non  on  Fore- 
man's estate,  and  to  make  application  for 
the  sale  of  said  lot  8  to  pay  said  debts. 
That,  at  the  time  of  making  application 
for  letters  of  administration.  Deans  had  no 
connectiou  with  Foreman's  estate,  or  any 
alleged  claim  due  from  it,  or  any  interest 
in  or  connection  with  said  lot,  except  as 
the  attorney  of  the  Freedman's  Savings 
A.  Trust  Company,  or  its  said  commis- 
sioner, which  relation  of  attorney  he  oc- 
cupied at  the  time  the  letters  of  adminis- 
tration were  granted,  and  now  occupies. 

(12)  That  on  May  «.  1881,  the  county 
court  made  the  order  of  sale,  and  on  June 
6th  Drl^s  exposed  the  lot  to  sale  In  pur- 
suance of  the  order,  and  one  Lockwood, 
the  agent  of  said  company,  bid  It  off  at  the 
price  of  f  18,000,  and  the  sale  was  reported 
to  the  court  as  having  been  made  to  Au- 
gustus £.  Bass  and  the  heirs  and  represent- 
atives of  Job  Bass,  deceased.  The  court 
has  not  confirmed  the  sckle,  nor  taken  any 
action  tbereon.  At  or  before  this  sale  the 
Freedman's  Savings  &  Trust  Company,  or 
its  said  commissioner,  surrendered  the  pos- 
session of  the  lot  to  Deans  as  such  admior 
istrator,  and  he  still  retains  possession  of 
the  same  as  assets  of  Foreman's  estate, 
and  as  such  administrator  is  receiving  the 
rents  and  profits  of  such  possession. 

(18)  That  no  purchase  money  was  paid 
on  said  bid,  nor  was  it  intended  by  tbose 
making  It,  or  interested  therein,  or  any  of 
them,  that  any  payment  in  cash  should  be 
made,  or  that  any  payment  of  the  bid 
should  be  made  other  than  crediting  the 
amount  bid,  as  cash,  upon  the  alleged  debt 
aforesaid,  for  the  payment  of  which  the  lot 
was  ordered  to  be  sold,  and  which  claim 
has  been  assigned  to  the  said  company,  or 
Its  said  commisslonep ;  and  as  the  company 
held  tlie  deed  of  Sanderson  conveying  said 
lot  with  warranty,  and  Sanderson  held 
the  deed  of  E.  A.  Bass,  and  the  representa- 
tives of  Job  Bass,  conveying  the  title  to 
said  lot  to  him  with  warranty.  It  was  im- 
material whether  said  bid  was  so  reported, 
and  the  sale  thereon  was  confirmed  by  the 
said  court,  to  the  said  company,  who,  "  as 
your  orators  aver, "  really  made  the  bid 
through  Its  agent,  Lockwood,  or  to  the 
said  E.  A.  Bass,  and  the  heirs  and  repre- 
sentatives of  .Tob  Bass,  as  by  the  opera- 
tion of  said  warranties  the  deed  of  the 
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commlsaioner  ezecutlne:  the  aale  would 
Inure  in  either  event,  and  exclusirely,  to 
fgaid  company. 

That  the  whole  purpose  underlying  the 
application  by  Deans  for  said  administra- 
tion, and  the  proceedings  had  by  him  to 
effect  a  sale  of  the  lot,  will  be  accomplished, 
and  complainants  defrauded,  by  having 
the  amount  of  said  bid  credited  on  or  ap- 
plied to  said  alleged  claim,  and  the  deed 
executed  either  to  said  company  or  the 
parties  in  whose  name  the  bid  is  reported 
as  having  been  made. 

(14)  That  at  the  time  of  the  appoint- 
ment of  Sanderson  aa  administrator  de 
bonis  non,  aforesaid,  there  was  no  valid 
subsisting  debt  or  claim  of  any  kind 
against  the  estate  of  Foreman,  for  which 
the  estate,  or  the  assets  thereof  In  the 
hands  of  Deans,  as  administrator  aiore- 
said,  could  or  ought  in  law  or  equity  to  be 
liable,  nor  was  Deans  liable  or  compellable 
to  pay  the  above  specified  claim,  or  any 
other  claim,  in  his  capacity  as  administra- 
tor de  bonis  non. 

(15)  That  the  county  court  to  which 
Deans  applied  for  the  order  ot  sale  had  no 
Jurisdiction  in  the  proceedings  based  on 
said  application  to  determine  whether  or 
not  the  said  alleged  claim  was  established 
as  a  predicate  for  said  order.  It  said  debt 
or  claim  ever  existed,  which  is  denied,  or  If 
such  debt  or  claim  was  a  valid  subsisting 
debt  when  administration  was  originally 
granted  on  said  estate,  which  is  denied. 
The  reasons  alleged  are:  Section  1.  That, 
inasmuch  as  the  said  .Tob  Bass  and  E.  A. 
Bass  were  sureties  on  the  administration 
bond  of  said  Elizabeth,  and  were,  aa  is  al- 
leged, the  beneficial  owners  of  said  alleged 
claim,  It  could  not  be  determined  by  said 
court,  until  there  was  a  settlement  by  said 
Elizabeth,  or  her  personal  representative, 
the  said  A.  E.  Bass,  of  her  administration 
of  said  estate,  whether  or  not  the  said  Eliz- 
abeth eind  her  said  sureties  were  Indebted 
to  said  estate.  2.  That  Inasmuch  as  the 
said  Elizabeth  succeeded,  under  the  will  of 
Job  Bass,  which  was  probated  May  27, 
1867,  to  the  said  claim, If  it  was  at  the  time 
a  valid  and  subslsttng  debt,  as  co-owner 
thereof,  the  right  to  receive,  and  the  duty 
to  pay,  were  united  in  the  same  person ,  and 
thus  were  extinguished  by  operation  of 
law ;  and  the  status  of  said  Elizabeth  as  a 
creditor  or  as  a  debtor  of  said  estate  was 
thus  made  dependent  upon,  and  could  be 
determined  only  by,  a  final  settlement  of 
her  administration. 

(16)  That,  if  there  were  valid  and  sub- 
sisting debts  at  the  time  of  Deans'  applica- 
tion for  an  order  to  sell, it  could  not  bede- 
termined  by  said  county  court  that  there 
was  a  necessity  for  the  sale  ot  lands  for 
the  payment  of  debt,  or  that  the  personal 
estate  had  been  exhausted,  or  was  insufii- 
dent  to  pay  debts,  or  that  the  debt  ex- 
ceeded the  value  ot  the  personal  estate,  un- 
til there  had  been  aflnal  settlement  of  said 
administration  of  Elizabeth,  and  that  of 
Sanderson  in  person,  or  by  their  represent- 
atives. When  the  order  was  granted  there 
was  abundant  evidence  in  the  files  of  said 
court  that  each  of  said  administrations 
was  outstanding  and  unsettled. 

(17)  But  complainants  are  willing  that 
the  sale  made  by  Drlggs  should  stand. 


provided  said  Freedman's  Savings  &  Trust 
Company,  or  the  parties  in  whose  name 
the  bid  is  reported  as  having  been  made, 
pay  Into  this  court,  ( Duval  county  circuit 
court,)  to  be  distributed  by  it  to  those  en- 
titled thereto,  the  purchase  money  so  bid, 
and  hereby  offer  to  ratify  said  sale  upon 
the  payment  by  said  purchasers,  into  this 
court,  of  the  said  purchase  money,  to  bedis- 
posed  of  by  the  order  of  this  court. 

Theotherfacts  are  stated  in  the  opinion. 

Geo.  Wheaton  Deans,  C.  P.  &  J.  C.  Coop- 
er, and  Fleming  &  Daniel,  for  appellants. 
A.  W.  Cocirell  &  Son,  for  appellees. 

Ranbt,  C.  J.,  {after  stating  the  facts  aa 
above.)  1.  The  complainants,  as  shown 
by  the  statement,  claim  to  be  the  heirs  and 
distributees  ot  Jacob  Foreman,  and  the 
parties  defendant  .against  whom  relief  la 
sought  are  Hartrldge  and  L'Engle,  as  ad- 
miuistrators  of  Sanderson,  who  at  his 
death,  in  June,  1871,  was  administrator  de 
bonis  non  of  Foreman,  under  an  appoint- 
ment made  August  6,  1860,  and  George 
Wheaton  Deans,  as  administrator  de  honia 
non  of  Foreman,  by  appointment  made 
February  21,  1881,  and  the  sureties  on 
Deans'  bond  as  such  administrator,  and 
the  Freedman's  Savings  &  Trust  Com- 
pany, and  Knox,  its  commissioner. 

(a)  Thegrounds  ot  relief  setup  as  to  the 
administrators  ot  Sanderson  are  substan- 
tially as  follows: 

The  sale  of  lot  7,  ot  block  31,  made  by 
Mrs.  Foreman,  as  administratrix  ot  Jacob 
Foreqaan,  under  an  order  of  the  probate 
court,  of  September  27, 1856,  and  the  con- 
veyance of  the  same  and  lot  8  by  Sander- 
son, as  administrator  de  bonis  non,  in  ex- 
ecution of  such  incomplete  and  alleged  sale, 
and  the  reconveyance  ot  said  lots  to  San- 
derson indlTldually.  It  is  charged  in  the 
bill  that  lot  8  was  never  sold  by  the  ad- 
ministratrix, or  advertised  or  offered  by 
her  for  sale,  or  reported  by  her  as  having 
been  sold,  advertised,  or  offered  for  sale, 
notwithstanding  the  recitals  to  the  con- 
trary In  the  deed  from  Sanderson  ajs  ad- 
ministrator de  bonis  non,  and  that  the 
probate  court  had  no  jurisdiction  to  order 
a  sale  of  these  lots,  as  the  petition  did  not 
allege  the  exhaustion  of  personal  assets, 
but,  on  the  contrary,  showed  that  the  per- 
sonal property  had  not  been  exhausted. 
The  claims  or  demands  for  the  payment  of 
which  the  sale  was  made  by  the  adminis- 
tratrix are  also  alleged  not  to  have  been 
debts  or  demands  of,  nor.subsistlng  debts 
or  demands  against.  Foreman's  estate, 
nor  such  debts  or  demands  as  upon  a  peti- 
tion setting  up  the  jurisdictional  facts 
would  make  a  lawful  predicate  for  order- 
ing a  sale  of  real  estate. 

It  is  charged  also  that  Sanderson,  upon 
being  appointed  administrator  de  bonis 
non,  possessed  himself  ot  funds  of  the  es- 
tate, in  the  state  of  New  Tork,  amounting 
to  several  thousand  dollars,  and  unadmln- 
istered  property  in  Florida,  and  that  he 
died  without  having  made  any  settlement 
whatever  of  his  adminiRtration,or  any  dis- 
tribution, either  partial  or  final,  of  Fore- 
man's estate,  to  those  Interested  therein, 
and  that  at  his  death  he  was  in  possession 
of  said  lot  No.  7,  and  claimed  the  fee  there- 
to; he  having,  however,  on  February  7, 
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1870,  conveyed,  in  his  own  rigbt,  lot  No.  8, 
mentioned  above,  to  the  Freedman's  Sav- 
ings &  Trust  Company.  His  admlnlstra- 
tor8,itiB  alleged,  have  made  no  settlement 
of  his  administration  of  Foreman's  estate. 

(6)  The  sronnds  of  relief  against  Deans, 
88  administrator  de  bonis  nou,  aforesaid, 
and  bis  sureties,  and  the  Freedman's  Sav- 
ings &Trust  Company,  and  Knox,  thn  com- 
missioner of  such  company,  are,  in  brief, 
that  on  April  23,  1881,  Deans,  as  sach  ad- 
ministrator, petitioned  the  county  court  for 
a  sale  of  lot  8  to  pay  Foreman's  debts,  and 
on  May  6th  obtained  an  order  as  prayed, 
andonJuneCth  one  Driggs,  as  commission- 
er appointed  by  the  county  court,  exposed 
the  lot  for  sale,  and  one  Lock  wood,  the 
agent  of  the  Freedman's  Savings  &  Trust 
Company,  bid  it  off  at  the  price  of  f  18,000, 
and  the  sale  was  reported  to  the  court  as 
having  been  made  to  "Augustus  E.  Bass 
and  the  heirs  and  representatives  of  Job 
Bass,  deceased. "  No  further  action,  It  is 
stated,  has  been  taken  by  the  county  court 
in  the  premises. 

It  is  also  alleged  that  at  or  before  the 
sale  just  mentioned  the  Freedman's  Sav- 
ings &TruBtCompany  or  its  commissioner 
surrendered  the  possession  of  lots  to  Deans 
as  such  administrator,  and  that  he  still  re- 
tains possession  of  the  same  as  assets  of 
Foreman's  estate,  and  is  receiving  the  rents 
and  profits  ofsuch  possession,  and  that  the 
trust  company,  recogrnizing  the  invalidity 
of  its  title  to  lot  8  obtained  through  the 
alleged  sale  by  Mrs.  Foreman  aB  adminis- 
tratrix, and  the  conveyance  from  Sander- 
son in  completion  of  such  sale,  and  the  re- 
conveyance to  Sanderson  individually,  and 
bis  deed  to  the  trustcompany,  and  desiring 
to  acquire  the  title  residing  in  the  heirs  of 
Foreman,  procured  from  the  grantors  who 
had  conveyed  lot  8  to  Sanderson  an  as- 
signment of  the  debt  subsequently  set  up 
by  Deans'  petition,  and  procui-ed  Deans  to 
take  out  letters  of  administration,  and  ap- 
ply for  the  sale;  that  no  purchase  money 
has  been  paid  on  the  bid,  nor  was  any  In- 
tended to  be  paid  by  those  making  or  in- 
terested in  it,  other  than  a  credit  upon  the 
alleged  debt,  for  the  payment  of  which  the 
sale  was  prayed  and  ordered,  and  which 
has  been  assigned  as  alleged. 

It  is  charged  that  at  the  time  of  Sander- 
son's appointment  as  administrator  there 
was  no  valid  subsisting  debt  or  claim  of 
any  kind  against  theestateof  Foreman,  and 
that  tbe  county  court  had  no  jurisdiction 
in  the  proceedings  instituted  by  Deans  to 
determine  whether  or  not  the  alleged  debt 
was  established  as  a  predicate  for  said  or- 
der, it  said  debt  or  claim  ever  existed,  which 
is  denied.  Tbe  reasons  given  by  the  bill 
for  tbe  last  allegation  are  stated  in  a  sub- 
sequent subdivision  of  this  opinion. 

It  is  also  argued  that, "  if  there  were  valid 
and  subsisting  debts  at  tbe  time  of  Deans' 
application  for  an  order  to  sell,  it  could 
not  be  determined  by  said  county  court 
that  there  was  a  necessity  for  the  sale  of 
the  lands  for  the  payment  of  the  debt,  or 
that  the  personal  estate  had  been  exhaust- 
ed, or  was  insufficient  to  pay  debts,  or 
that  tbe  debt  exceeded  the  value  of  the  per- 
sonal estate,  until  there  bad  been  a  final 
settlement  of  said  administration  of  Eliz- 
abeth and  that  of  Sanderson,  in  person  or 


by  their  representatives. "  When  the  order 
was  granted  the  bill  alleges  there  was 
abundant  evidence  in  the  files  of  said  court 
that  each  of  said  administrations  was  out- 
standing and  unsettled. 

The  bill  expressly  states,  however,  that 
the  complainants  are  willing  that  the  sale 
made  ol  lot  8  by  the  commissioner  under 
the  order  obtained  by  Deans  should  stand, 

grovided  the  Freedman's  Savings  &  Trust 
ompany,  or  the  parties  In  whose  names 
the  bid  is  reported  to  have  been  made,  pay 
into  the  circuit  court  of  Duval  county, 
where  the  bill  under  consideration  is  filed, 
the  purchase  money  so  bid,  $13,000,  to  be 
distributed  by  such  circuit  court  to  those 
entitled  thereto;  and  complainants  offer 
to  ratify  the  sale  upon  the  payment  of  the 
same,  to  be  disposed  of  by  the  order  of  such 
court. 

The  prayer  as  to  tlie  administrators  of 
Sanderson,  specially,  is  that  the  sale  evi- 
denced by  Sanderson 'sdeed,  asadministra- 
tor  de  bonis  oon,  conveying  lots  7  and  8,  be 
set  aside  and  held  for  naught ;  that  they 
fully  settle  In  this  court  Sanderson's  ad- 
ministration of  Foreman's  estate,  and  ac' 
count  for  all  the  assets  their  intestate  re- 
ceived, and  was  or  is  chargeable  with,  in- 
cluding lot  7. 

The  prayer  of  the  bill  as  to  Deans  and 
the  trust  company  and  Knox,  specially,  is 
that  Deans,  as  administrator  (/ebon/saon, 
account  for  all  the  assets  he  has  received, 
and  for  which  he  is  cbargeable,  and  that 
the  trust  company  or  Knox,  its  commis- 
sioner, pay  Into  the  circuit  court  the  sum 
of  $13,000,  bid  for  lot  8,  or,  falling  therein, 
the  sale  be  set  aside,  and  declared  of  no  ef- 
fect. 

The  bill  also  prays  for  a  final  settlement 
and  distribution  of  Foreman's  estate,  and 
that  the  aliesred  claim  of  December  20, 1838, 
set  up  in  each  of  the  petitions  as  a  debt  of 
Foreman,  for  the  payment  of  which  a  sale 
was  sought,  whether  In  the  hands  of  the 
Freedman's  Sa  vings  &  Trust  Company  or  of 
A.  E.  Bass  and  the  representatives  of  Job 
Bass,  be  declared  not  to  be  a  valid  and 
subsisting  claim,  as  againstcomplalnants, 
as  to  said  lots  7  and  8,  descended  to  them 
from  Jacob  Foreman,  or  such  claim, if  val- 
id, as  can  be  enforced  only  upon  a  final  set- 
tlement of  the  said  Elizabeth  Foreman's 
administration  of  Jacob  Foreman's  estate; 
that,  upon  such  settlen^ents,  the  property, 
real  and  personal,  of  Jacob  Foreman's  es- 
tate, on  hand,  and  the  money  balance  that 
may  be  found  due  said  estate,  be  delivered 
to  complainants  as  next  of  kin  of  said  .Ja- 
cob,and  they  be  quieted  in  their  enjoyment 
and  possession. 

The  bill  was  demurred  to  by  Deans  and 
bis  sureties  as  not  stating  a  case  entitling 
them  to  relief  in  a  court  of  equity,  and  aa 
multifarious;  and  by  the  administrators, 
of  Sanderson  as  multifarious,  and  as  de- 
ficient in  parties  defendant,  eua  the  heirs  of 
Sanderson  are  not  made  defendants,  and 
as  stating  no  matter  forequitable  relief. 

The  position  of  the  complainants  is  that 
they  are  the  sole  heirs  and  distributees  of 
Jacob  Foreman ;  that  his  administratrix, 
Elizabeth  Foreman,  had  paid  all  of  his  debts 
priorto  her  death, and  that  the  Elijah  Bass 
estate  claim  of  December  20, 1838,  was  not 
a  subsisting  debt  of  Foreman's  estate  when 
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the  Bale  made  by  her  took  place,  and  has 
not  since  been.  They  claim  that  they  are 
entitled  to  whatever  there  may  be  of  Fore- 
man's estate  existing,  either  In  the  same 
form  in  which  he  lelt  It,  or  In  the  shape  ol 
indebtedness  by  Sanderson's  estate,  grow 
ing  out  of  an  alleged  devastaKitcommltted 
by  Sanderson. 

2.  The  first  qnestion  to  be  disposed  of  ia 
that  as  to  the  Jurlediction  of  the  circuit 
conrt,  as  a  court  of  equity,  in  the  matter 
of  the  settlement  of  the  estates  of  deceased 
persons  under  the  constitution  and  laws  of 
this  iitate. 

The  constitution  of  1868  gave  the  circuit 
courts  "original  jurisdiction  of  all  oases  of 
equity,"  and  the  county  court  "full  surro- 
gate or  probate  powers, but  subject  to  ap- 
peal ; "  and  it  was  held  In  Ritch  v.  Bella- 
my, 14  Fla.  537,  that,  in  the  absence  from 
a  case  of  speclaJ  equities  which  the  county 
court  could  not  administer,  such  court 
and  the  circuit  court  had  concurrent  juris- 
diction in  the  settlement  of  estates ;  that 
where  there  has  been  a  suggestion  of  in- 
solvency, under  the  statute,  in  the  county 
conrt,  and  creditors  have  filed  theirclaims, 
the  circuit  court  should  not  take  jurisdic- 
tion of  the  settlement  of  the  administra- 
tion at  the  suit  of  the  creditors,  In  the  ab- 
sence of  circumstances  calling  for  the  exer- 
cise of  chancery  powers,  as  distinguished 
from  probate  or  surrogate  powers,  or  un- 
less, for  some  special  reasons,  it  is  made 
to  appear  that  the  county  court  could  not 
administer  adequate  and  complete  relief 
between  the  parties.  The  bill  was  filed  by 
mortgage  creditors  of  an  intestate,  and  al- 
leged the  existence  of  other  mortgage  cred- 
itors, and  surcharged  and  falsified  the  ac- 
counts of  the  administrator,  and  alleged 
waste  and  neglect  upon  his  part,  and  that 
upon  a  fair  and  just  accounting  the  estate 
would  be  found  solvent ;  and  it  was  held, 
notwithstanding  the  complainants  had 
proved  and  filed  their  claims  in  the  county 
court  under  the  suggestion  of  insolvency, 
that  the  case  was  one  of  equitable  jurisdic- 
tion. 

The  amendments  to  the  constitution 
which  were  adopted  at  the  election  held  on 
May  4, 1875,  vested  the  circuit  court  with 
"  original  jurisdiction  in  all  cases  In  equity, 
•  •  •"  and  with  "appellate  jurisdiction  of 
matters  pertainlngtothe  probate  jurisdic- 
tion ,  and  theestates  and  interests  of  minors 
in  the  county  courts,  and  of  such  other 
matters  as  may  he  provided  bylaw,"  (sec- 
tion 8,  art.  6,)  and  gave  to  the  county  court 
"power  to  take  probate  of  wills,  to'  grant 
letters  testamentary  and  of  administra- 
tion and  grnardlanship,  to  attend  the  set- 
tlement of  the  estates  of  decedents  and  of 
minors,  und  to  discharge  the  duties  usual- 
ly pertaining  to  courts  of  probate,  subject 
to  the  direction  and  supervision  of  the  ap- 
pellate and  equity  jurisdiction  of  the  cir- 
cuit court  as  may  be  provided  by  law," 
(section  11,  art.  6.)  In  Sanderson  v.  San- 
derson's Adm'rs,  17  Fla.S20,  it  was  claimed 
on  appeal  that  the  case  should  be. remand- 
ed to  the  county  court.  The  bill  alleged 
that  there  had  been  no  final  settlement  in 
the  county  court,  and  that  no  annual  set- 
tlements had  been  made,  and  charged  that 
claims  illegal  in  their  character  had  been 
paid,  also  mismanagement  of  the  estate. 


and  prayed,  Inter  alia,  a  distribution ;  and 
the  proofs  disclosed  that  the  annual  ac- 
counts had  not  been  passed  on  when  the 
bill  was  filed.  The  equitable  jurisdiction 
was  maintained. 

It  does  not  seem  to  us  that  the  grant  of 
original  jurisdiction  in  all  cases  in  equity, 
made  by  the  constitution  as  amended 
in  the  year  1875,  was  diminished  by  any 
other  provision  of  the  amendments.  The 
grant  by  the  same  section  (section  8,  art. 
6)  of  appellate  jurisdiction  in  matters  per- 
taining to  the  probate  jurisdiction,  and  to 
the  estates  and  interests  of  minors  in  the 
county  courts,  does  not  take  anything 
from  the  original  equity  jurisdiction.  The 
express  subjection  of  the  jurisdiction  of  the 
count.y  court,  as  defined  by  the  quotation 
above  from  section  11  of  the  same  article, 
to  the  "  direction  and  supervision  of  the 
appellate  and  equity  Jurisdiction"  of  the 
circuit  court,  was  not  a  limitation  upon 
the  original  equity  jurisdiction  of  the  cir- 
cuit court,  but  a  subordination  of  the 
powers  of  the  county  court  to  the  original 
equity  jurisdiction  of  the  cii-cuit  court,  In 
addition  to  that  provided  by  section  8  of 
the  article  in  question,  in  giving  the  lat- 
ter court  also  appellate  jurisdiction.  In  a 
word,  under  the  constitution  as  thus 
amended,  the  county  court  was  not  given 
Jurisdiction  exclasive  of  the  circuit  court 
In  any  matter  of  administration  which  a 
general  grant  of  equity  jurisdiction  to  the 
circuitcourt  would  have  covered  in  the  ab- 
sence of  such  grant  to  the  county  court. 
This  is  the  theory  upon  which  the  Jurisdic- 
tion of  the  circuit  court  was  maintained  in 
Sanderson  v.  Sanderson's  Adm'rs,  supra. 
That  the  circuit  court  might,  under  the 
provision  of  section  11,  referred  to  above, 
have  been  used  for  partial  aid  or  reHef  to 
the  county  court,  is  not  inconsistent  with 
the  view  announced  above. 

Since  the  proceedings  in  equity  now  be- 
fore us  were  had,  there  has  been  a  change 
in  the  organic  law  of  this  state.  The  new 
constitution,  (section  11,  art.  5,)  gives  to 
the  circuit  court  "exclusive  original  juris- 
diction in  all  cases  in  equity,  •  •  • 
and  supervision  and  appellate  jurisdiction 
of  matters  arising  before  county  judges 
pertaining  to  their  probate  jurisdiction,  or 
to  the  estates  and  interests  of  minors,  and 
of  such  other  matters  as  the  legislature 
may  provide. "  It  vests  the  county  judges 
(section  17,  art.  5)  with  "Juisdlctlon  of 
the  settlement  of  the  estates  of  decedents 
and  minors,  to  take  probate  of  wills,  to 
grant  letters  testamentary  and  of  admin- 
istration and  guardianship,  and  to  dis- 
charge the  duties  usually  pertaining  to 
courts  of  probate. "  In  future  proceeding^ 
the  powers  of  the  circuit  and  county  courts 
will  rest  upon  the  present  organic  law; 
and  our  opinion,  upon  the  authorities  men- 
tioned above,  and  those  cited  In  them,  is 
that  the  origlual  equity  jurisdiction  of  the 
circuit  court,  as  It  existed  before,  is  not  Im- 
paired by  the  new  constitutional  provis- 
ions. Teague  v.  Corbltt,67  Ala.  529;  Deck 
V.  Gerke,  12  Cal.  433. 

Assuming  that  the  case  made  by  the  bill 
Is  one  entitling  the  complainants  to  any 
relief,  we  are  satisfied  it  is  one  for  equita- 
ble relief. 

3.  In  considering  the  merits  of  the  case 
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presented  by  the  bill  against  Deans  as  to 
lot  8,  It  la  to  be  observed  that  the  demup- 
rer  admits  that  the  lot  was  neither  sold, 
nor  offered  lor  sale,  by  the  administratrix 
Tinder  the  order  of  sale  of  September,  A.  D. 
1856,audbenceltwould  be  entirely  Improp- 
er to  discuss,  In  connection  with  this  lot, 
the  qnestion  of  the  jurisdiction  or  power 
of  the  probatecourt  to  make  the  order.  II 
there  was  no  sale  of  the  lot  under  the  or- 
der, the  conveyance  of  it  by  Sanderson  as 
administrator  de  bonis  aon  was  without 
authority  of  law,  and  the  title  of  the  trust 
company  would  depend  upon  its  purchase 
and  deed  of  conveyance  from  San'^erson, 
and  possession  thereunder.  The  effect  of 
such  purchase  and  conveyance,  and  posses- 
sion thereunder,  cannot,  however  be  con- 
sidered upon  a  record  like  th's, — asserting, 
without  denial  or  explanation,  that  the 
company,  recognizing  the  Invalidity  of  its 
title,  had  delivered  the  lot  to  Deans  as  ad- 
ministrator, aud  that  be  holds  it  as  as- 
Bets  of  the  estate  of  Foreman. 

In  view  of  the  admission  of  the  demur- 
rer that  no  sale  was  made  of  this  lot  by 
the  administratrix  under  the  orderof  1856, 
no  benefit  can  be  claimed  of  the  provis- 
ions of  the  "Act  to  quiet  titles  to  real  es- 
tate," approved  March  11,  1879,  (chapter 
3134.)  If  there  was  no  sale  made,  there 
are  no  purchasers,  or  assigns  of  purchas- 
ers, to  Invoke  the  flve-year  limitation  or 
other  provision  of  this  statute. 

The  admissions  referred  to  in  the  two  pre- 
ceding paragraphs  are  also  inconsistent 
with  a  contention  upon  the  part  of  the 
trust  company  of  having  acquired  title  by 
adverse  possession  for  seven  years  under 
claim  of  its  title  from  Sanderson,  at  least 
so  long  as  the  record  remains  In  its  pres- 
ent condition. 

4.  The  next  feature  of  the  case  is  the  sale 
of  the  above  lot  8  made  June  6,  A.  D.  1881, 
by  Driggs,  the  commissioner  named  in  the 
order  of  sale  entered  by  the  county  court 
of  Duval  county  May  6th  of  the  same  year, 
on  a  petition  filed  by  Deans,  administrator 
de  bonis  nan,  on  the  :£ld  day  of  the  preced- 
ing month. 

The  petition  alleges  .that  there  "is  no 
Xiersonal  property  of  the  intestate  not  ad- 
ministered upon, "  and  thatthe lawful  debts 
and  demands  now  existing  against  said  es- 
tate amount  to  the  sum  of  $22,665.  The 
debts  are  stated  in  an  annexed  schedule  as 
follows: 

Amount  due  Augustus  E.  Bass  and  Job 
Bass,  sole  heirs  of  Elijah  Bass,  do- 
ceased,  as  per  probated  account  ap- 
proved and  filed  in  the  probate  records 
of  this  county  of  Uaval,  state  of  Flor- 
ida, on  Jane  lOtta,  1836,  and  to  which 
reference  la  hereby  made  for  date  and 
evidence,  of  said  accoant  and  amount 
due $28,620  00 

Less  amount  received  by  Au^stus  E. 
Bass  and  Job  Bass  from  said  estate. . .      6,656  00 

Balance  due 128,005  00 

Estimated  expenses  of  sale,  probate 
fees,  and  commissions 600  00 

tS3,665  00 

The  petition  prays  for  the  sale  of  a  lot 
of  land  situate  in  the  city  of  Jacksonville, 
county  of  Duval,  aud  state  of  Florida, 
known  as  lot  8,  in  block  SI.  in  the  plan  or 


plot  of  said  city,  and  located  upon  and 
contiguous  to  the  south-west  comer  of 
Forsyth  and  Pine  streets,  at  their  intersec- 
tion in  said  city,  valued  with  and  includ- 
ing lot  7,  so  called  upon  said  plan  or  plot 
In  said  block,  and  adjoining  said  lot  8,  in 
theappraisementof  property  of  said  estate 
filed  among  the  probace  records  of  said 
county  on  June  20, 1856,  to  which  reference 
is  made,  at  (with  Improvements)  $3,500. 

The  order  recites  the  fact  of  the  filing  of 
the  petition,  and  that  it  appears  by  the 
petition  and  annexed  schedule  that  there 
are  debts  against  the  estate,  and  "no 
means  of  paying  the  same,  or  any  part 
thereof,  without  recourse  to  the  real  es- 
tate; the  personal  property  of  said  estate 
having  been  exhausted. "  It  orders  a  sale 
of  all  the  estate,  right,  title,  and  interest 
of  the  estate  of  Jacob  Foreman  in  and  to 
lot  8,  appoints  John  S.  Driggs  a  commis- 
sioner to  sell,  directs  him  to  make  written 
report  of  the  sale,  and  to  make  no  convey- 
ance until  the  sale  shall  have  been  con- 
firmed by  the  county  court. 

At  the  sale  by  Driggs  on  June  6,  1881, 
one  liockwood,  the  cigent  of  the  Freed- 
man's  Savings  &  Trust  Company,  bid  off 
the  lot  at  the  price  of  $18,000,  and  the  sale 
was  reported  to  the  court  by  the  commis- 
sioner as  having  been  made  to  "  Augustus 
E.  Bass  and  the  heirs  and  representativee 
of  Job  Bass,  deceased. "  The  county  court 
bad  neither  confirmed  the  sale,  nor  taken 
any  action  thereon,  when  the  bill  was 
filed. 

(a)  It  is  contended  that  nndertbe  act  of 
February  16,  1870,  (chapter  1732,  Pamph. 
Laws ;  section  40, p. 86,  McClel. Dig.,)  an  al- 
legation of  the  sols-ency  of  Foreman's  es- 
tate was  essential  to  the  jurisdiction  of  the 
county  court  to  order  the  sale  of  the  real 
estate.  The  fourth  section  of  this  act  pro- 
vides that  when  the  estate  is  solvent,  and 
the  debts  aud  charges  due  and  owing  by 
an  Intestate  estate,  or  by  a  testate  estate 
In  the  absence  of  certain  provisions  from 
the  will,  "shall  exceed  the  value  of  the  per- 
sonal estate,  and  the  personal  estate  shall 
have  been  exhausted,  or  is  insufficient  to 
pay  the  debts  and  charges, "  a  sale  of  the 
real  estate  may  be  had.  Chapter  8016, 
approved  February  27, 1877,  (jsection  12,  p. 
584,  McCIel.Dig.,)  provides,  inter a.lia,tha.t 
"lands,  tenements,  and  hereditaments  be- 
longing to  an  insolvent  estate,  alter  the 
suggestion  of  insolvency,  shall  be  sold  un- 
der the  same  proceeding  now  required  to 
sell  lands  belonging  to  an  estate  to  pay 
debts." 

The  same  objection  to  these  proceedings 
was  made  by  the  appellees'  counsel  In 
Deans  v.  Wllcoxon,  18  Fla.  681,  and  was 
held  by  this  court  not  to  be  good.  The 
ruling  there  is  that  as  no  such  allegation 
is  expressly  required  by  the,  statute,  and 
the  jurisdiction  of  the  county  conrtextends 
to  sales  of  land  of  both  solvent  and  insolv- 
ent estates,  it  is  sufficient  if  It  appear  that 
there  Is  an  estate,  and  the  facts  necessary 
to  give  jurisdiction  in  the  case  of  either  a 
solventor  an  insolvent  estate  areset  up  in 
the  petition.  We  see  no  error  In  this  con- 
clusion, even  assuming  the  question  to  be 
rfss  integra.  The  allegations  required  by 
section  4  of  the  act  of  1870,  supra,  will  give 
Juriadiction  whether  the  estate  be  solvent 
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or  insolTent,  and,  if  Insolvent,  whether  It 
has  not  or  has  been  formaJly  enggested 
to  belnsolvent.  An  inquiry  a£  to  the  boIv- 
encyls  not  jurisdictional,  and  the  fact  does 
not  have  to  be  averred  in  the  petition. 

The  statement  ol  the  petition  Is  that 
"there  Is  no  personal  property  of  tbeintes- 
tate  not  administered  npon,"and  the  or- 
der adjadicatea  that  the  personal  estate 
had  been  "exhausted. "  This  belns  so,  the 
county  court  had,  as  against  a  collateral 
attack,  jurisdiction  to  act  in  the  matter  of 
the  sale  of  the  real  estate.  Hays  v.  Mc- 
Nealy,  16  Fla.  409 ;  Emerson  v.  Ross,  17  Fla. 
122;  Sloan  v.  Sloan,  25  Fla.  53,  6  South. 
Rep.  603;  Deans  v.  Wilcoxon,  supra. 
'  (b)  Being  satisfied  that  the  county  court 
had  jurisdiction  to  act  in  the  matterof  the 
order  of  sale  of  May  6,  1881,  the  inquiry 
now  Is  whether  or  not  the  other  grounds 
of  complaint  against  the  order  are  of  such 
a  character  as,  under  the  principles  of  law 
con  trolling. In  such  cases,  will  authorize  an 
arrest,  through  the  Instrumentality  of  a 
bill  in  equity,  of  further  proceedings  by  the 
county  court  under  its  order. 

One  complaint  of  the  bill  is  as  to  the  in- 
debtedness or  claim  lor  the  payment  of 
which  the  order  of  sale  was  made. 

The  petition  of  Deans  avers  that  the 
lawful  debts  and  demands  existing  against 
the  estate  amount  to  the  sum  of  922,665, 
''as  appears  by  the  schedule  annexed," 
made  part  of  the  petition.  The  statement 
of  debts  In  this  schedule  Is  given  In  the  sec- 
ond paragraph  of  this  subdivision  of  this 
opinion. 

It  is  evident  from  the  bill  that  the  above 
Bass  claim  Is  the  same  as  that  described  In 
the  schedule  to  the  petition  of  Mrs.  Fore- 
man, administratrix,  as  follows:  "1838, 
Deer.  20.  Account  filed  and  proved  due  es- 
tate of  Elijah  Bass,  deceased,  $28,620." 

The  bin,  in  treating  of  the  order  of  sale 
obtained  by  Mrs.  Foreman  in  September 
or  October,  1856,  says  that  the  claims  or 
demands  for  the  payment  of  which  the  sale 
was  prayed  were  not  debts  or  demands 
against  said  -  estate,  and  were  not  such 
claims  or  demands  as,  upon  a  petition  set- 
ting up  the  jurisdictional  facts,  could  be 
made  a  lawful  predicate  upon  which  to  or- 
der a  sale  of  real  estate,  nor  were  they,  or 
either  of  them,  subsisting  claims  or  de- 
mands against  the  estate  of  Foreman; 
and  it  is  also  alleged,  in  connection  with 
the  order  of  sale  procured  by  Deans,  May 
6, 1881,  that  at  the  time  of  Sanderson's  ap- 
pointment as  administrator,  which  was 
August  6, 1860,  there  was  no  valid  subsist- 
ing debt  or  claim  of  any  kind  against  the 
estate  of  Foreman  for  which  the  assets  of 
his  estate  in  the  hands  of  Deans  as  admin- 
istrator de  bonis  bob  could  or  ought  In 
law  or  equity  to  be  liable,  nor  was  Deans 
liable  or  compellable  to  pay  the  Bass  claim, 
or  any  other,  in  his  capacity  as  such  admin- 
istrator. There  also  occurs,  in  connection 
with  an  allegation  that  the  county  court 
had  no  jurisdiction  in  the  Deans  proceeding 
to  determine  whether  or  not  the  Bass 
claim  was  established  as  a  predicate  for 
the  order,  if  said  debt  or  claim  ever  exist- 
ed, a  denial  of  its  exlstencSf  in  the  usual 
form  of  such  denials,  i.  e.,  "which  is  de- 
nied." 

Of  course,  the  allegation  that  the  admin- 


istratrix paid  oft  and  discharged,  through 
her  attorney,  and  without  suit,  abatement, 
or  delay,  all  the  lawful  claims  and  demands 
of  the  estate,  does  not  Include  the  Bass 
claim  as  one  so  paid. 

What  the  evidence  or  proof  of  the  validi- 
ty of  this  claim  on  file  in  the  probate  court, 
and  which  the  probate  judge  In  1856,  and 
the  county  Judge  in  1881,  had  before  them, 
and  by  which  they  were  satisfied  of  its  valid- 
ity, is,  we  are  not  informed.  It  Is  certain 
that  it  was  such  as  to  satisfy  them  of  its 
validity  in  law  as  a  claim  against  the  in- 
testate's estate,  and  that  it  was  of  such  a 
character  as  to  authorize  a  sale  for  its  pay- 
ment. This  evidence,  whatever  It  may  be, 
is,  by  the  terms  of  Deans'  petition  and 
schedule,  referred  to  as  proof  of  the  claim ; 
and  It  is  to  be  conclusively  presumed  that 
the  county  judge  considered  it  in  the  de- 
liberations which  resulted  In  his  order  of 
sale;  Any  other  presumption  would  im- 
pute dereliction  of  duty.  The  sufficiency 
of  the  evidence  is  not  jurisdictional.  Rob- 
inson V.  Epplng,  24  Fla.  237,  4  South.  Rep. 
812;  Sloan  v.  Sloan,  25  Fla.  53,  6  South. 
Rep.  603;  Price  v.  Winter,  15  Fla.  106,  107; 
Comstock  V.Crawford, 3  Wall. 896;  Floren- 
tInev.Barton,2Wall.Z16;  Grlgnon's Lessee 
V.  Astor,  2  How.  819;  Morrow  v.  Weed,  4 
Iowa,  77;  Carter  v.  Waugh,  42  Ala.  452; 
Stow  V.  Kimball,  28  111.  93;  Moore  v.  NeU, 
39111.266;  Hobson  v.  Ewan,  62  111.146;  Mc- 
ael.  Dig.  §  40,  p.  86. 

Assuming,  as  we  well  may,  that  when 
an  order  of  sale  has  been  made  by  a  coun- 
ty court,  acting  upon  a  petition  which 
gave  it  jurisdiction  to  act  or  decide  In  the 
premises,  the  heirs  of  the  intestate  can,  by 
a  proceeding  in  a  court  of  equity,  arrest 
the  execution  of  such  order  on  the  ground 
that  the  indebtedness  upon  which  the  coun- 
ty court  has  acted  is  not  a  valid  debt  of 
the  estate,  the  burden  Is  upon  them  to 
show  by  their  bill  of  complaint,  or  other 
proper  pleading,  that  the  debt  is  not  valid. 
The  order  of  the  county  court  is,  underthe 
circnmtances  indicated,  at  least  prima 
facie  legal  as  to  the  indebtedness;  and, 
to  invoke  the  aid  of  chancery,  the  heir 
must  state  In  his  bill  facts  In  relation  to 
the  alleged  Indebtedness  which,  if  true, 
will  overthrow  the  prima,  facie  presump- 
tion created  by  the  order.  General  aver- 
ments of  conclusions  of  law  will  not  do. 
To  say  that  the  claims  or  demands  for  the 
payment  of  which  a  sale  was  prayed  were 
not  debts  of  the  estate,  or  were  such  claims 
or  demands  as  could  be  made  the  lawful 
predicate  of  an  order,  or  were  not  subsist- 
ing claims  or  demands  against  the  estate, 
or  that  there  was  no  valid  subsisting  debt 
or  claim  against  the  estate  for  which  the 
assets  in  the  hands  of  the  administrator 
de  bonis  bob  could  or  ought  in  law  or 
equity  to  be  liable,  or  that  such  adminis- 
trator was  not  liable-  or  compellable  In 
law  or  equity  to  pay  the  alleged  claim,  is 
but  to  aver  a  conclusion  of  law,  the  con- 
trary of  which  the  order  itself  affirms.  If 
the  original  valid  existence  of  the  claim  is 
admitted,  and  a  satisfaction  of  It  by  pay- 
ment or  otherwise  Is  relied  upon,  this  new 
matter,  whatever  It  may  be,  should  be 
specifically  averred.  If,  on  the  otherhand, 
the  claim  never  had  any  existence,  but  is 
the  creature  of  fraud  upon  the  part  of  tho 
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owner  of  It,  to  which  fraud  the  adminis- 
trator is  dther  a  party  or  an  innocent 
victim,  or  is  otherwise  invalid,  such  fraud 
or  invalidity,  whatever  it  may  be,  should 
be  explicitly  charged.  The  alleged  debt 
must  in  all  cases  either  have  been  original- 
ly valid,  or  be  acreature  of  fraad.or  other- 
wise of  no  validity.  If  coarta  of  equity 
coald  be  invoked  to  inquire  into  the  valid- 
ity or  propriety  of  the  action  of  the  county 
courts  on  any  other  principle  of  pleading 
than  this,  or  upon  a  mere  assertion  of 
their  invalidity  or  non-existence  assubsist- 
Inf;  claims,  not  only  would  there  be  no 
limit  to  the  applications  to  them  for  such 
inquiries,  but  they  would  enter  upon  their 
investigations,  not,  as  in  ordinary  cases, 
to  inquire  into  the  facts  of  a  particular 
charge  invalidating  it,  and  apply  the  law 
to  the  same,  but  to  first  explore  and  find 
out  what  specific  charge  could  be  made  or 
formulated. 

The  allegations  set  out  above  areclearly 
demurrable  as  stating  no  facts  to  which 
the  law  can  be  applied,  on  a  demurrer,  as 
a  test  of  the  validity  of  the  indebtedness 
or  orders  of  sale. 

(e)  The  doctrine  of  laches  and  staleness 
of  claim  is  invoked  by  both  complainants 
and  defendants  in  ttds  cause,  and,  in  ad- 
dition, the  complainants  contend  that  the 
Bass  claim  had  become  barred  by  the  stat- 
ute of  limitations  prior  to  the  death  of  the 
intestate,  Jacob  Foreman,  or  when  the  flrat 
order  of  sale  was  made,  whereas  the  de- 
fendants assert  that  the  claim  was  not 
affected  by  any  bar  of  the  statute,  for  the 
reason  that  the  claimants  the  Ba;SS  heirs 
Tvere  residents  of  the  state  of  Louisiana, 
where  the  cause  of  action  accrued. 

The  statute  of  limitations  of  November 
10,  1828,  originally  made  an  exception  in 
favor  of  persons  who  were,  at  the  time  cer- 
tain causes  of  action  accrued,  either  with- 
•In  the  age  of  21  years,  feme  covert,  im- 
prisoned, "  beyond  the  seas,  or  out  of  the 
country; "  but  in  1846  the  l^islature  enact- 
ed that  the  saving  clause  in  the  statute 
mentioned,  and  all  other  acts  of  limitation, 
in  favor  of  persons  "  beyond  the  aean,  or 
out  of  the  country,"  until  such  i^ersons 
shall  have  returned,  shall  not  extend  toper- 
sons  who  were  not,  at  the  making  of  the 
contract  or  accruing  of  the  cause  of  action, 
domiciled  or  resident  within  the  limits  of 
this  state.  It  is  not  pretended  by  defend- 
ants that  the  Bass  heirs  were  so  domiciled 
or  resident.  This  amendatory  law  of  1848 
(section  2,  p.  443,  Thomp.  Dig.)  was  in 
force  when  Foreman  died,  in  March,  1856, 
as  well  as  when  the  order  of  sale  of  the 
following  September  was  made,  and,  in 
fact,  until  the  suspension  of  the  several 
statutes  of  limitation  on  January  10, 1861; 
and  the  above  statement  of  it  is  a  sufficient 
answer  to  any  contention  of  defendants 
based  on  the  previous  exception  of  the 
statute  in  favor  of  "  persons  beyond  the 
seas,  or  out  of  the  country. " 

Addressing  ourselves  to  the  question  of 
the  staleness  of  the  Bass  claim,  as  urged 
by  the  appellees  or  complainants,  we  find 
from  the  amended  bill  and  exhibits  tha  t  in 
the  exhibit  to  the  petition  filed  by  the  ad- 
ministratrix in  June,  1856,  this  claim  is  de- 
scribed as  an  account  of  December  20, 1838, 
tor  f  28,620,  filed  and  proved  as  due  the  es- 


tate of  Eli]  ah  Bass.  This  is  clearly  the  mean- 
ing of  the  terms  used,  as  they  appear  in  the 
preceding  pages  of  this  opinion,  and  there 
is  no  doubt  as  to  the  identity  of  the  claim 
described  in  each  sale  proceeding;  and  it 
would  seem,  from  the  description  of  it, 
that  it  originated  December  20,  1838,  or 
about  17  years  and  3  months  before  the 
death  of  Foreman,  and  17  years  and  6 
months  before  the  filing  of  the  petition  by 
the  administratrix. 

The  contention  of  complainants  is  that 
the  presumption  of  law  is  that  this  claim 
had  been  satisfied.  He  invokes  the  twelfth 
section  of  the  above  act  of  November  10, 
1828,  (section  1,  p.  444,  Thomp.  Dig..;  sec- 
tion 71,  p.  96,  McCael.  Dig.,)  by  which  It 
was  provided  that  if  any  suit  be  brought 
against  any  executor  or  administrator,  or 
other  person  having  charge  of  the  estate 
of  a  testator  or  an  intestate,  for  the  re- 
covery of  a  debt  due  upon  an  open  ac- 
count, it  shall  be  the  duty  of  the  court  be- 
fore whom  such  suit  shall  be  brought  to 
cause  to  be  expunged  from  such  account 
every  item  thereof  which  shall  appear  to 
have  been  due  five  years  before  the  death 
of  the  testator  or  intestate.  It  had  a  sav- 
ing clause,  of  three  years  after  removal  of 
the  disability,  in  favor  of  all  plaintiffs  bob 
compos  meatls,  ibtne  covert,  infants,  or 
imprisoned;  that  as  to  persons  "out  of 
the  state"  having  been  repealed  by  the 
above  act  of  1846. 

This  provision  was  mandatory, '  and, 
when  applicable,  devolved  upon  the  court 
the  duty  which  It  sets  forth, "  without  ref- 
erence to  the  state  of  the  pleadings. "  Pat- 
terson V.  Cobb,  4  Fla.  481,  487,  488. 

If  it  be  that  this  section  applied  to  a 
case  like  the  one  before  us,  where  the  ad- 
ministratrix was  seeking  the  action  of  the 
court  in  a  manner  that  implied  her  satis- 
faction with  the  validity  of  the  claim,  we 
think  it  must  be  assumed,  in  the  absence 
of  affirmative  showing  to  the  contrary, 
that  the  judge  of  probate  madetheinquiry 
in  1856,  and  found  that  the  claim  was  ei- 
ther of  such  a  character  that  the  statu- 
tory bar  did  not  apply  to  it,  or  that  it 
had  been  taken  out  of  the  bar  by  a  subse- 
quent promise  of  the  testator  within  the 
five  years  next  preceeding  the  death  of 
Foreman,  or  that  the  parties  owning  it 
were  infants,  or  under  some  other  one  of 
the  disabilities  in  favor  of  which  the  stat- 
ute makes  a  saving. 

Whether  we  consider  the  case  in  connec- 
tion with  the  statute  referred  to,  or  inde- 
pendently of  it,  and  as  governed  by  the 
equitable  principle  of  the  bar  which  the 
lapse  of  time  makes  to  the  enforcement  of 
claims,  the  conclusion  we  reach,  upon  the. 
pleadings  before  us,  as  to  this  Bass  claim 
having  been  barred  beforethepresentatlon 
of  It  to  the  administratrix,  is  adverse  to 
the  complainants.  They  are,  in  the  equi- 
table proceeding  now  before  us,  the  actors, 
and  their  position  is  this :  In  1882.  about 
26  years  after  the  death  of  Foreman,  and 
the  same  period  after  the  presentation  of 
theclaimto  the  administratrix,  and  Its  rec- 
ognition by  her  and  by  the  probate  court 
as  a  valid  claim  against  theestateof  Fore- 
man, and  about  25  years  after  the  death 
of  .Tob  Bass,  and  22  years  after  the  death 
of  the  testatrix,  and  about  11  years  after 
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SanderBon,  who  was  the  attorney  of  the 
administratrix  during  beradminiBtration, 
and  who  succeeded  her  as  administrator 
cf(*  bonis  noB  in  1860,  had  passed  away, 
they  are  asking  that  the  claim  so  recog- 
nized, and  upon  which  a  payment  of  over 
$6,000  had  been  made,  shall  be  adjudged 
not  to  have  had  any  legal  existence  against 
the  estate  at  the  time  it  was  either  bo  ac- 
knowledged or  partly  paid.  Of  the  parties 
who  appear  to  have  known  anything  of 
the  merits  of  the  claim,  all  bat  one  are 
shown  to  be  dead. 

If  we  view  theassanlt  upon  this  claim  in 
Its  application  to  the  proceeding  Instituted 
by  Deans  for  the  sale  of  lot  8,  our  conclu- 
sions'are  also  adverse  to  a  presumption  of 
its  payment  on  the  score  of  the  lapse  of 
time,  since  the  recognition  of  it  by  the  ad- 
minlBtratrix.  It  is  the  adjudicated  law 
of  this  state  that  when  a  claim  is  duly  pre- 
sented or  exhibited  to  an  executor  or  ad- 
ministratorunderthestatute  of  non-claim, 
and  not  denied  by  him  as  being  a  good 
claim  against  the  estate  of  his  testator  or 
Intestate,  the  general  statute  of  limita- 
tion ceases  to  run  against  it.  Sanderson's 
Adm'rs  v.  Sanderson,  17  Fla.  82U,  850,  852; 
Bush  r.  Adams,  22  Fla.  177;  McDonald  v. 
Bogue,  14  Fla.  863.  The  validity  of  this 
claim  aB  of  the  day  of  Ita  presentation  to 
the  administratrix,  duly  proved,  as  it 
seems  to  have  been,  not  having  been  effect- 
ually assailed,  we  do  not  see  that  subse- 
quent events  have  beexi  such  as  to  render 
It  stale,  and  the  subject  of  an  adjudication 
that  it  is  barred  as  against  the  lot  last 
named.  Any  presumption  thatmightarlse 
npon  the  face  of  the  bill  against  the  claim 
from  the  delay  from  October,  1856,  to  the 
deatb  of  the  administratrix  in  1860,  and 
from  then  to  the  year  1870,  in  consummat- 
ing the  sale  of  lot  7,  is  overcome  by  the 
partial  payment  made  on  it,  and  the  sub- 
sequent, at  least  de  facto,  consummation 
of  the  sale  of  lot  7 ;  and  moreover  we  are 
to  remember  that  during  four  years  of  this 
time,  subsequent  to  1860,  the  country  was 
in  a  state  of  war,  and  for  a  long  period 
subsequent  to  the  cessation  of  actual  hos- 
tllities  buslnees  was  either  actually  sus- 
pended or  greatly  paralysed.  The  delay 
in  carrying  out  the  sale  of  lot  7  is  unex- 
plained by  the  pleadings,  and.  In  the  ab- 
sence of  explanation,  is  imputable  at  least 
as  much  to  the  administratrix  and  her  suc- 
cessors tts  to  the  creditor. 

The  only  Information  we  have  of  the  con- 
dition of  the  estate  at  the  death  of  Fore- 
man is  that  given  by  the  schedule  of  debts 
and  demands  and  assets  forming  a  part  of 
the  petition  of  the  adminlBtratrix,  and 
from  this  It  is  evident  that  the  estate  was 
insolvent,  allowing  the  widow  one-half  of 
the  personal  property  in  fee-simple,  except 
slaves,  and  in  those  a  life-estate,  ajid  one- 
third  of  the  realty  for  her  life.  Even  if 
we  should  assume  that  all  the  estate  set 
forth  in  the  schedule  mentioned  had  been 
collected  by  the  administratrix  and  ad- 
ministrator de  boats  non,  and  applied  to 
the  widow's  dower  and  to  the  indebted- 
ness, there  would  still  be  a  balance  of  this 
claim  unpaid ;  but  it  is  not  contended  that 
this  has  been  done.  The  allegations  of  the 
bill  are  Bocb  astoexclude  the  idea  that  any 
other  payment  than  that  of  f  6,556  has  in 


fact  been  made  on  the  claim  out  of  the  as- 
sets of  the  estate. 

Upon  the  face  of  the  bill  it  appears  that, 
in  1881,  Deans,  as  administrator  de  bonia 
Don,  bad  come  into  possession  of  property 
of  the  estate, lot  8,  which  has  in  law  never 
been  administered  upon.  This  is  10  years 
after  the  death  of  Sanderson,  bis  predeees- 
sor,  who,  a  year  before  his  death,  had  rec- 
ognized the  indebtedness  us  existhig.  The 
evidence  of  the  claim  remains  on  file  in  the 
probate  court,  where  it  has  been  all  the 
time.  The  dealing  of  Sanderson  with  this 
property  in  1870  was,  unless  we  voluntarily 
impute  corrupt  motives  to  the  owners  of 
the  claim,  such  as  to  lead  them  to  believe 
that  Sanderson  was  then  lawfully  recog- 
nizing it  as  a  valid  indebtedness  of  Fore- 
man's estate.  From  the  time  Sanderson, 
as  administrator  de  bonia  non.  made  the 
deed,  in  1870,  till  the  institution  of  the  ac- 
tion of  ejectment  by  the  heirs  of  Foreman 
to  recover  lot 8,  this  being.  In  the  language 
of  the  bill,  "  before  Deans  filed  the  above 
petition,"  it  does  not  appear  that  there 
was  any  necessity  for  action  In  this  state 
on  the  part  of  the  owners  of  the  claim,  or, 
if  any,  that  it  was  known  to  them. 

Complainants  invoke  also  section  72,  p. 
97,  McClel.  Dig.  (section  IS,  A.ct  Nov.  10, 
1828,)  which,  omitting  the  saving  clause, 
is  to  the  effect  that  no  action  of  debt  shall 
bb  brought  against  an  executor  or  admin- 
istrator upon  a  Judgment  obtained  against 
histestatoror  Intestate,  nor  shall  any  scire 
faeiaa  be  issued  against  any  executor  or  ad- 
ministrator to  revive  such  Judgment  after 
the  expiration  of  five  years  from  the  quali- 
fication of  his  executor  or  administrator; 
and  all  such  Judgments,  after  the  expiration 
of  five  years,  upon  which  no  proceeding 
shall  have  been  had,  shall  be  deemed  to 
havebeen  paid  and  discharged.  This  stat- 
ute, if  it  be  in  force,  upon  which  point  we 
say  nothing,  does  not  apply  to  the  case  be-  ' 
fore  UB.  We  are  not  dealing  with  a  judg- 
ment rendered  against  Foreman  in  bis  life- 
time, and  upon  which  no  action  had  been 
taken  by  the  Judgment  creditor  for  five 
years  next  after  the  qualification  of  the  ad- 
ministratrix. In  Sanderson  v.  Sanderson, 
17Fla.851,thisconrt  said:  "It  has  been  the 
practice  in  this  state,  since  its  organiza- 
tion, to  require  of  a  creditor  nothing  more 
than  a  presentation  or  exhibition  of  his 
claim  to  the  administrator.  This  stopped 
the  operation  of  the  statute  of  limitations 
and  of  non-claim.  It  has  never  been  held 
in  this  state  that  the  creditor  after  pres- 
entation must  redace  his  debt  to  Judg- 
ment. •  •  »  The  accumulation  of  un- 
necessary costs,  and  the  sacrifice  of  the  in- 
terests of  heirs,  would  be  the  natural  re- 
sult of  such  a  policy."  Byrd  v.  Wells,  40 
MlHB.  716 ;  Large  v,  LarKe,  29  Wis.  64.  In- 
dependent of  the  effect  which  the  presenta- 
tion of  this  claim  to  the  administratrix  had 
upon  the  statute  of  limitations,  the  run- 
ning of  the  statutory  bar  would  have  been 
stopped  by  the  act  of  January  16, 1861,sus- 
pendingthe  statute  of  limitationB  "in rela- 
tion to  civil  actions."  Section  8,  c.  1271, 
Laws  Fla.  1800;  Hart  v.  Bostwick,  14  Fla. 
162;  McDonald  v.  Bogue,  supra.  This  sus- 
pension continued  forsome  time  after  San- 
derson's appointment  as  administrator 
de  bonis  non.    The  enactment  of  the  lim- 
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Itatlon  act  of  February  27,  1872,  (to  be 
found  In  McQel.  Dig.  c.144,  p.  7S0,)  did  not 
do  away  with  the  effect  of  the  presentation 
to  the  administratrix.  The  conduct  of  the 
admlnlatratrix  and  of  Sanderson  as  to  the 
claim  are,  under  the  allegations  of  the  bill, 
Irreconcilable  with  the  idea  of  its  having 
become  stale  or  barred,  or  with  a  pre- 
sumption of  its  actual  payment  while  they 
were  such  administrators. 

In  Mc Arthur  v.  Carrie's  Adm'r,82  Ala. 75, 
cited  by  counsel  for  appelleen,  an  adminis- 
trator in  Mississippi  had,  in  1828,  made  a 
sale  of  a  slave.  fJnder  the  statute  law  of 
the  latter  state,  administrator's  sales  were 
void  if  not  public.  Twenty-three  years  aft- 
er, an  administrator  de  bonis non  began  an 
action  to  recover  theslaveand  her  increase. 
The  testimony  as  to  whether  the  sale  was 
public  or  private  was  irreconcilably  con- 
flicting. "The  records  of  the  probate  court 
had  been  burned,  and  the  various  persons 
who  had  held  office  in  that  court  differed 
essentially  us  to  what  those  records  dis- 
closed. From  the  time  of  the  sale  until 
March,  1853,  when,  a  few  months  before 
the  commencement  of  the  action,  the  slaves 
were  removed  to  Alabama,  they  remained 
all  the  time  in  the  neighborhood  in  which 
they  were  sold,  and  in  the  independent 
and  undisputed  possession  of  the  purchas- 
er, McArtbur,  and  his  son,  the  defendant. 
It  was  held  by  the  supreme  court  of  Ala- 
bama that  proof  of  uninterrupted  adverse 
possession  of  personal  property  for  20 
years  raises  a  prima  fade  presumption  of 
title  and  ownership  which  can  only  be  over- 
turned by  proof  showing  that  such  pos- 
session is  not  inconsistent  with  the  plain- 
tiff's right,  or  explaining  and  excusing  the 
long  acquiescence  on  some  other  ground 
than  original  defect  of  title  in  the  possessor. 

The  Alabama  court  in  this  case  uses  ap- 
provingly the  expressions  in  other  opin- 
ions, that "  the  lapse  of  twenty  years  is  suffi- 
cient to  raise  the  presumption  of  almost 
anything  thatis  necessary  to  quietthe  title 
of  property,"  and  "if  a  final  Judgment  had 
been  rendered,  accordinsr  to  the  principles 
of  the  common  law,  it  would  be  presumed 
to  have  been  paid  after  the  expiration  of 
twenty  years,  and  if  the  parties  allow  this 
period  to  elapse  without  taking  any  steps 
to  compel  a  settlement  we  think  the  pre- 
sumption of  payment  arises,  and  the  exec- 
utor or  administrator  should  be  exempted 
fronj  the  necessity  of  hunting  up  evidence 
to  prove  accounts  and  vouchers  which  or- 
dinarily enter  into  such  settlements." 
Rhodes  V.  Turner,  21  Ala.  210 ;  Sims  v.  Augh- 
tery,  4  Strob.  Eq.  103 ;  Bamett  v.  Tarrence, 
23  Ala.  463;  Qantt's  Adm'r  v.  Phillips.  Id. 
275. 

Bird's  Adm'r  v.  Inslee's  Ex'rs,  23  N.  J. 
E^.  363,  which  Is  also  relied  upon  by  com- 
plainants, was  a  case  in  which  Bird  had 
obtained  a  judgement  against  Drake,  and 
levied  execution  on  a  farm  which  Drake 
had,  prior  to  the  Judgment,  conveyed  to 
Inslee.  Subsequently  to  the  levy,  Bird 
filed  a  bill,  in  October,  1847,  to  set  aside 
the  deed  as  being  fraudulent  against  his 
Judgment,  and  over  20  years  afterwards 
Bird's  administrator  sought  to  revive  the 
suit  against  Inslee's  executors.  By  the 
statute  of  limitations,  20  years  barred 
^ttaer  a  scire  facias  or  an  action  on  the 


Judgment;  and  itwasheld, on  demurrer  to 
the  bill, that  paymentof  the  Judgmentwas 
to  be  presumed  from  the  lapse  of  20  years. 

The  distinction  between  the  cases  relied 
on  and  the  one  before  us  is  that  in  the  lat- 
ter there  has  been  no  continuous  period  of 
20  years  within  which  the  Bass  claim  has 
not  been  specifically  recognized  by  the  rep- 
resentatives of  the  estate  of  Foreman  as 
valid  and  subsisting. 

There  is  nothing  in  the  case  of  Teague  v. 
Corbitt,57  Ala. 529,  (decided  In  1877.)  which 
conflicts  with  our  conclusions.  The  facts 
there  were,  in  short,  that  the  administra- 
tor had  orally  pleaded  the  statute  of  limit- 
ations, and  Judgment  had  gone  against 
him  in  1870  on  a  promissory  note  owned  by 
his  partner,  and  signed  by  his  Intestate  and 
another,  and  had  settled  the  judgment,  and 
he  claimed  reimbursement  out  of  the  pro- 
ceeds of  real  estate  of  his  intestate.  The 
heirs  who  resisted  the  claim  were  permit- 
ted to  show  that  his  defense  of  the  plea  ot 
the  statute  of  llmitationB  in  the  action  on 
the  note,  which  defense  he  conducted  in  per- 
son, was  n^Ilgent,  both  in  not  requiring 
proi)er  proof  by  the  plaintiff,  and  in  not 
using  accessible  evidence  to  prove  that  it 
was  barred  as  to  the  intestate;  and  they 
were  allowed  to  show  that  the  note  wa« 
In  fact  barred  as  to  his  intestate,  and  he 
was  denied  the  reimbursement.  A  Judg- 
ment infavorof  a  creditor,  and  against  an 
administrator,  is  held  to  be  prima  facie  ev- 
idence against  other  creditors  and  distrib- 
uteM  of  the  validity  of  the  demands  on 
which  it  is  founded,  and  of  his  liability  to 
pay  it,  but  it  is  not  conclusive  evidence; 
and  other  creditors  and  the  distributees 
may,  when  he  claims  a  credit  for  payments 
made  on  it,  show  the  invalidity  uf  the  de- 
mand, and  that  the  Judgment  was  the  re- 
sult of  his  laches  in  making  the  defense. 
And  though,  to  this  general  principle,  the 
exception  prevails  there  of  notrequiringan 
administrator  to  plead  the  statute,  and  a 
failure  to  interpose  such  a  plea  does  not 
deprive  him  of  the  right  to  reimbursement 
out  of  the  personal  assets,  yet  it  was  de- 
cided that  when  he  does  plead  it  he  must 
exercise  the  same  degree  of  diligence  that 
would  be  required  in  making  any  other 
defense,  and  especially  when  he  stands  in 
Intimate  and  confidential  relations  to  the 
creditor.  It  was  also  held  that  there  is  no 
privity  between  the  administrator  and 
heir  or  devisee  as  to  the  real  assets,  cmd 
they  cannot  be  bound  by  any  admission 
or  acknowledgrment  of  the  administrator, 
and,  further,  that  if  an  administrator  pays 
a  Judgment,  and  claims  reimbursement 
from  the  real  assets,  the  heir  may  protect 
himself  by  showing  that  the  debt  upon 
which  it  was  recovered  was  barred  by  the 
statute  of  limitations. 

(</)  It  is  also  urged  in  the  bill  that  the 
county  court  had  no  Jurisdiction  to  deter- 
mine, in  the  proceedings  instituted  by 
Deans,  whether  or  not  the  alleged  Bass 
claim  "was  established  as  a  predicate"  for 
the  order  granted  therein,  or  to  determine 
whether  such  claim  was  a  valid  subsisting 
debt  when  administration  was  originally 
g:ra.nted  on  Foreman's  estate. 

The  reasons  given  in  support  of  this  con- 
tention are  two:  (1)  That,  inasmuch  as 
Job  Bass  and  Augustas  E.  Bass  were  sure- 
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ties  on  the  admlntatratlon  bond  of  Mrs. 
Elizabeth  Foreman,  and  were  alleged  to 
be  the  beneficial  owners  of  the  claim,  It 
coald  not  be  determined  by  the  county 
court  whether  or  not  the  said  Elizabeth  and 
her  sureties  were  Indebted  to  Foreman's  es- 
tate until  there  was  a  settlement  of  Mrs. 
Foreman's  administration  by  herself,  or 
by  her  persoaal  representative,  Augustus 
E.BasB.  (2)  That,  inasmuch  as  Mrs.  Fore- 
man succeeded  under  the  will  of  Job  Bass, 
■which  was  probated  May  27, 1857,  to  the 
claim,  if  it  was  at  that  time  a  yalid  and 
subsisting  debt,  as  co-owner  thereof,  the 
right  to  receive  and  the  duty  to  pay  were 
united  in  the  same  person,  and  thus  was 
extinguished  by  operation  of  law,  and  her 
status  as  a  creditor  or  a  debtor  of  the 
Foreman  estate  was  made  dependent  up- 
on, and  could  be  determined  only  by,  a 
final  settlement  of  her  administration. 

As  to  the  first  proposition,  the  probate 
or  county  court  could  have  told  from  the 
administrator's  accounts  whether  or  not 
the  administrator  was  indebted  to  the  es- 
tate; and.  If  so,  it  would  have  been  its 
duty  to  refuse  to  make  a  sale  of  real  estate 
to  pay  a  debt  held  by  the  sureties  on  her 
bond,  if  such  sale  would  Injure  the  rights  of 
other  creditors,  or  the  estate  was  solvent, 
and  it  would  consequently  injure  the  heirs. 

The  fact  that  Mrs.  Foreman  was  at  the 
same  time  joint  owner  of  the  claim,  as  well 
as  administratrix  of  Foreman's  estate,  did 
not  of  Itself  extinguish  the  claim,  even  to 
the  extent  of  her  interest,  nor  would  such 
ha  ve  been  the  result  had  she  been  sole  own- 
er of  it.  Wankford  v.  Wankford,  1  Salk. 
299,  305;  Hall  v.Pratt,5  Ohio, 73;  Lowe  v. 
Peskett,  16  0.  B.  (81  E.  C.  L.)  500.  Noth- 
ing was  decided  on  this  point  in  the  case 
of  Ragland  v.  Calhoun,  36  Ala.  606,  cited  by 
counsel  for  appellees.  It  is  true  that  par- 
ties urged  there  that  where  a  debt  and  a 
credit — a  right  to  demand  and  an  obliga- 
tion to  pay — co-exist,  even  for  a  moment, 
in  the  same  person,  the  debt  Is  extinguished 
by  the  presumption  of  its  payment;  but 
"the  ultimate  decision  of  the  Interesting 
question  here  suggested "  was,  in  the  lan- 
guageof  the  opinion,  left  "open  to  be  decid- 
ed when  It  arises, "  the  court  "not  intend- 
ing by  anything  •  *  *  said"  (and  it 
had  merely  given  the  argument  and  au- 
thorities) "to  Intimate  an  opinion  the  one 
way  or  the  other, "  yet  stating  that  on  ac- 
count of  a  certain  decree  of  the  probate 
court,  by  which  the  parties  referred  to 
were  concluded,  the  principle  could  be  of 
no  avail  to  those  in  whose  behalf  it  was 
urged.  The  only  one  of  the  decisions  cited 
by  the  Alabama  court  that  we  have  access 
to  is  that  of  Enlcks  r.  Powell, 2  Strob.  £q. 
196,  and  itg^ves  an  administrator  de  honis 
Don  a  relation  to  the  administration  in 
chief  that  does  not  obtain  in  this  state,  un- 
less it  be  in  cases  of  removals  under  the 
statute  of  1870,  referred  to  in  a  subsequent 
subdivision  of  this  opinion. 

(e)  The  bill  also  contains  allegations  as 
to  the  trust  company  and  Deans,  in  rela- 
tion to  the  administration  of  Deans,  and 
his  application  for  the  order  of  sale,  the 
sale  itself,  and  the  Intention  of  the  trust 
company,  which  it  Is  necessary  to  notice. 
They,  as  setoutin  the  following  three  par- 
agraphs, are: 


(1)  That  the  trust  company, recognizing 
the  invalidity  of  its  title  to  lot  8,  and  de- 
siring to  acquire  title  thereto,  procured 
from  the  grantors  in  the  deed  to  Sanderson 
an  assignment  of  the  claim  alleged  to  be 
due  by  the  estate  of  Foreman,  and  upon 
which  the  subsequent  order  of  saleobtained 
by  Deans,  as  administrator  de  bonis  noo, 
was  based,  and  also  procured  Deans  to  sue 
out  such  letters  of  administration,  and  to 
make  application  for  the  sale  of  the  lot  fo 
pay  said  debts ;  that  Deans,  when  he  ap- 
plied for  letters  of  administration,  had  no 
connection  with  Foreman's  estate,  or  any 
alleged  claim  due  from  it,  or  any  Interest 
In.  or  connection  with,  the  lot  of  land,  ex- 
cept as  the  attorney  of  the  trust  company 
or  its  commissioner,  which  relation  of  at- 
torney he  occupied  at  the  time  the  letters 
of  administration  were  granted,  and  still 
occupies. 

(2)  That  at  the  sale  of  June  6, 1881,  un- 
der the  order  of  the  county  court,  one 
Lockwood,  the  agent  of  the  trust  company, 
bid  It  off  at  the  price  of  f  13,000,  and  the 
sale  was  reported  to  the  county  court,  by 
its  commissioner,  Driggs,  as  having  been 
made  to  "Augustus  E.  Bass,  and  the  heirs 
and  representatives  of  Job  Bass,  decetujed, " 
and  no  further  action  has  been  ttiken  by 
that  court. 

(S)  That  no  purchase  money  was  paid 
on  the  bid,  nor  was  it  intended  by  those 
making  it,  or  interested  therein,  that  any 
payment  in  cash  should  be  made,  or  that 
any  payment  of  the  bid  should  be  made 
other  than  crediting  the  amount  bid  as 
cash  upon  the  alleged  debt  for  the  payment 
of  which  the  sale  was  made ;  it  being,  ac- 
cording to  the  statement  of  the  bill.  Imma- 
terial to  the  parties  making  the  bid,  or  in- 
terested therein,  whether  the  bid  so  re- 
ported, and  the  sale  thereon,  were  con- 
firmed by  the  court  to  the  trust  company, 
by  whom  the  bid  was  really  made,  through 
Its  agent,  Lockwood, or  to  saidA.  E.Bass, 
and  the  heirs  and  representatives  of  Job 
Bass ;  the  reason  of  such  Immateiiallty  or 
Indifference  on  this  point  being  that  bythe 
operation  of  the  warranties  in  the  deed  to 
Sanderson,  and  that  from  Sanderson,  the 
deed  of  the  county  court  commissioner  ex- 
ecuting the  sale  would  inure  exclusively  to 
the  trust  company,  whether  the  sale  was 
confirmed  to  such  company  or  to  those 
whom  the  commissioner  had  reported  as 
purchasing.  That  the  whole  purpose  un- 
derlying the  application  by  Deans  for  ad- 
ministration, and  the  proceedings  had  by 
him  to  effect  a  sale  of  the  lot,  will  be  ac- 
complished, and  complainants  defrauded, 
by  having  the  amount  of  the  bid  credited 
on  or  applied  to  the  parties  in  whose  name 
it  is  reported  as  having  been  made. 

If  the  trust  company  was  the  holder  of 
a  valid  claim  against  the  estate  of  Fore- 
man, there  was  nothing  improper  In  its 
procuring  the  appointment  of  an  adminis- 
trator de  bonis  bob  to  take  possession  of 
and  administer  any  unadminlstered  prop- 
erty of  theestate,  which  status  the  bill  gives 
to  this  lot  8.  That  thecompany  "  procured  " 
Deans  to  Bueoutletters,andtomakeappIi- 
catlon  for  the  order  of  sale  to  pay  the  al- 
leged debt,  does  not,  considering  how  it  is 
alleged,  imput«f  any  Illegal  conduct  to  the 
company  or  Deans,  but  if,  when  he  was 
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applying  for  such  order,  he  was  the  attor- 
ney of  the  company,  or  its  commissioner, 
as  such,  tor  the  enforcement  of  this  claim 
against  the  estate,  or  to  procure  Its  pay- 
ment out  of  the  lot,  or  to  obtain  title  to 
the  lot  through  the  means  of  a  sale  based 
on  the  claim  as  a  subsisting  indebtedness 
of  the  estate,  the  duties  of  such  relation 
and  those  of  administrator  were,  to  say 
the  least,  incompatible  with  each  other; 
and.  It  such  relation  to  the  company  is  nei- 
ther expressly  nor  Impliedly  assented  to  by 
the  heirs,  they  ought  not  to  be  bound  by 
his  action  in  regard  to  the  sale.  "If,"  says 
this  court  in  Knox  v.  Spratt,  19  Fla.  817, 
8S9,  "the  administrator  here  is  the  at- 
torney of  the  creditors,  he  has  assumed  a 
IKJsitlon  of  hostility  to  the  heirs.  If  he  rep- 
resents the  debt,  it  is  his  duty  not  to  con- 
test it,  which  it  is  his  duty  to  the  heir  to 
do  if  there  is  legal  ground  for  so  doing. " 
That  it  would  be  a  good  ground  tor  re- 
moval from  the  administratorship,  in  the 
proper  form,  can  hardly  be  doubted.  Id.; 
Epping  V.  Robinson,  21  Fla.  36. 

But  what  is  the  real  status  of  complain- 
ants, as  shown  by  their  bill  to  this  sale? 
They  expressly  state  that  thev  are  willing 
that  the  salemade  by  Driggs should  stand, 
provided  the  trust  company,  or  parties  in 
whose  name  the  bid  is  reported  as  having 
been  made,  pay  into  this  court,  (/.  e.,  the 
circuit  court  of  Duval  county,  sitting  In 
chanceiy,)  to  be  distributed  to  those  enti- 
tled thereto,  the  purchase  money  bo  bid, 
and  they  offer  to  ratify  the  sale  upon  such 
payment  being  made  of  the  purchase  mon- 
ey, to  be  disposed  of  by  the  order  of  the 
court.  The  prayer  of  the  bill  on  this  point 
is  that  the  trust  company  or  Knox,  its 
commissioner,  pay  into  the  circuit  court 
the  sum  of  f  13,000,  bid  for  lot  8,  to  be  dis- 
posed of  by  th»*  court,  or,  failing  therein, 
that  the  sale  be  set  aside,  and  declared  of 
no  effect. 

It  the  sale  is  voidable  because  of  the  in- 
validity of  the  indebtedness  upon  which  it 
is  based,  it  must  be  avoided  altogether, 
and  as  to  all  parties,  in  so  far  as  any  ac- 
tion of  the  court  is  concerned.  An  Invalid 
proceeding  for  the  sale  of  real  estate  to  pay 
debts  cannot  be  declared  void  or  set  aside 
because  of  the  invalidity  in  the  alleged  in- 
debtedness, the  creditor  being  the  pur- 
chaser, and  yet  held,  as  against  the  pur- 
chaser's ^"lll,  to  be  a  valid  sale  for  the 
purposes  of  division  among  the  heirs  of  the 
estate,  particularly  in  a  case  where  actual 
fraud  is  not  charged.  Knox  v.  Spratt,  19 
Fla.  837.  We  have  held  that  It  is  not  voida- 
ble by  reason  of  Illegality  in  the  Bass 
claim,  or,  in  other  words,  that  the  bill 
does  not  show  the  claim  to  have  been  in- 
valid. This  being  so,  the  conclusion  is 
that  the  heirs  have  not,  by  their  own 
showing,  suffered  any  injury  on  this  score 
from  the  relation  alleged  to  have  been  sus- 
tained by  Deans  to  the  trust  company.  It 
is  also  clear,  from  the  above  proposition 
and  prayer  of  the  bill,  that  the  complain- 
ants are  satisfied  with  the  amount  for 
which  the  property  has  been  sold,  and  they 
have  not  suffered  from  the  sale  actually 
made  by  the  commissioner.  The  claims 
tor  which  the  sale  was  made  not  having 
been  shown  to  be  illegal,  and  the  sale  hav- 
ing been  made  tor  an  amount  satisfactory, 
T.7so.no.6 — 12 


it  is  apparent  that  the  heirs,  even  it  they 
have  any  interest  in  the  estate,  have  not 
been  injured  by  the  proceedings  up  to  this 
point. 

The  bill  does  not  in  the  above  paragraphs, 
numbered  2  and  3,  or  elsewhere,  inform  us 
that  the  company  or  its  commissioner  was 
not  authorized  by" Augustus  K.  Bass,  and 
the  heirs  and  representatives  of  Job  Bass," 
to  bid  in  their  name,  although  itsaysthat 
the  bid  was  really  made  by  the  company 
through  its  agent,  Lockwood.  The  pur- 
chasers shown  by  the  commissioner's  re- 
port are  the  Basses.  We  will  not  assume 
that  the  party  actually  making  the  bid  was 
not  authorized  to  do  so.  If  those  really 
making  the  bid  comply  with  it,  and  take 
the  titles  in  the  names  of  the  Basses,  it  is 
a  matter  of  no  concern  to  the  heirs,  or  any 
other  third  parties,  whether  the  Basses 
authorized  the  bid  or  not. 

Of  the  allegations  as  to  the  intentions  of 
those  making  the  bid,  or  Interested  there- 
in, not  to  make  any  payment  therein  oth- 
er than  a  credit  of  the  amount  thereof  on 
the  Bass  claim,  it  is  only  necessary  to  say 
that  we  do  not  regard  them  sulBcIent  of 
themselves  to  justify  interference  on  the 
part  of  a  court  of  equity.  As  the  order  of 
sale  has  not " otherwise  directed,"  the  sale 
was  in  law,  and  must  be  assumed  to  have 
been  In  fact,  made  "for  cash,"  (section  40, 
p.  87,  McClel.  Dig.,)  and  of  course  the  com- 
missioner will.  It  thesaleshali  beconhrmed 
by  the  county  court,  not  deliver  any  deed 
to  the  purchaser  except  upon  the  order  of 
the  county  court  directing  it  to  be  done  upon 
the  purchasers'  compliance  with  the  terms 
of  the  sale,  (section  43,  pp.  89,  90,  McClel. 
Dig. )  The  funds  arising  from  the  sale,  says 
the  statute,  (section  43,  p.  90,)  shall  be  de- 
livered by  the  commissioner  to  the  admin- 
istrator, upon  the  order  of  the  court,  after 
the  administrator  has  given  the  "bond 
with  good  security,  to  be  approved  by  the 
court,"  required,  the  condition  of  which 
bond  Is  (section  40,  p.  87)  for  the  faithful  ap- 
plication of  the  money  to  the  payment  of 
the  debts  and  charges.  It  is  not  to  be  as- 
sumed that  either  the  county  court  or  the 
commissioner  will  violate  the  duties  im- 
posed by  the  statute,  nor  is  that  court 
without  power  to  require  obedience  to  its 
lawful  orders. 

Our  conclusion  is  that  the  bill  falls  to 
make  a  case  against  Deans,  or  any  one 
connected  with  the  sale  of  lot  No.  8,  under 
the  order  of  the  county  court. 

5.  It  is  contended  in  behalf  of  Sander-  - 
son's  administrators  that  the  heirs  ol 
Foreman  have  no  right  to  sue  for  lot  No, 
7,  but  that  If  the  bill  shows  a  right  of  ac- 
tion in  any  one  it  is  In  Deans  as  adminis- 
trator de  bonis  non,  because  the  lot  Is  an 
unadministered  asset  of  Foreman's  estate. 
The  authoritiescited  bycounsel  Insupport 
of  this  position  are:  2  Williams,  Ex'rs, 
986, 1002;  Cubbidge  v.  Boatwright,  1  Kuss. 
549:  Forniquet  v.  Forstali,  34  Miss.  87; 
Cochran  v.  Thompson,  18  Tex.  652;  Swink 
V.  Snodgrass,  17  Ala.  653. 

It  is  SHid  In  the  first  of  thecitations:  "If 
the  original  executor  or  administrator  has 
fraudulently  aliened  the  assets  for  his  own 
use  In  collusion  with  the  vendee,  such  as- 
sets will  be  considered  in  equity  as  unad- 
ministered, and  will  consequently  pass  as 
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Buch  to  the  administrator  de  boats  non. " 
2  Williams,  Ex'rs,  986. 

In  Cubbldge  v.  Boatwrigbt,  the  testatrix, 
Mrs.  CubbldKe,  directed  by  her  •will  that 
certain  property,  including  a  leasehold, 
should  hesold.and  the  proceeds  paid  to  her 
fonr  children,  share  and  share  alike.  Uer 
adminlstratorcuffl  testamento,  HlKglnson, 
a  Bon-in-law,  possessed  himself  of  the  prop- 
erty, and  assigned  the  leasehold  to  H. 
upon  trust  to  secure  an  annuity  which  H. 
had  granted  to  B.,  the  consideration  for 
the  annuity  being  £250,  which  B.  had  ad- 
vanced to  H.  confessedly  for  the  private 
use  of  the  latter,  and  not  for  the  purposes 
of  the  testatrix's  will.  The  trust-deed  re- 
cited that  the  lease  and  leasehold  premises 
had,  with  the  consent  of  the  other  legatees, 
been  valued  to  H.  at  £670,  and  that  be  had 
duly  paid  to  them  their  several  shares  of 
that  sum ;  but  there  vcas  no  proof  of  this, 
or  of  any  other  arrangement  authorizing 
H.  to  deal  with  the  leasehold  as  his  own 
property.  H.  died,  and  his  executrix  sold 
the  leasehold  at  auction,  B.  becoming  the 
purchaser,  and  the  £250  was  credited  on 
hie  bid.  Shortly  after  B.  sold  to  Bayfield, 
and  afterwards  the  administratrix  de 
bonis  non  of  Mrs.  Cubbldge  tiled  a  bill,  and 
had  the  sales  set  aside,  and  i-ecovered  the 
leasehold.  "If  Higginson,"  says  the  mas- 
ter of  the  rolls,  "in  his  character  of  execu- 
tor, had  sold  the  property  to  Boatwright, 
and  Boatwright  had  been  Ignorant  of  the 
real  nature  of  the  transaction,  the  sale 
could  not  have  been  set  aside.  But  it  is 
clear  that  this  leasehold,  at  the  time  when 
the  grant  of  the  annuity  took  pla«e,  was 
vested  in  Higginson  only  qva,  administra- 
tor, and  that  the  graint  of  the  annuity  to 
Boatwright,  and  the  assignment  in  ordec 
to  secure  the  annuity,  were  not  acts  done 
by  him  in  his  character  of  administrator, 
or  In  the  course  of  the  administration  of 
theassets.  Upon  Higginson'sdeath,  there- 
fore, no  portion  of  this  leasehold  interest 
passed  to  his  executrix,  but,  being  still  as- 
sets unadministered,  it  passed  to  the  ad- 
ministratrix de  bonis  non  of  the  original 
testatrix;  and  she  is  entitled  to  recover 
possession  of  it  tor  the  purpose  of  due  ad- 
ministration."  In  Fomlquet  v.  Forstall, 
the  administrator  had  land  bid  off  at  a 
probate  sale  in  the  name  of  his  brother-in- 
law,  nominally,  but  in  truth  for  himself. 
Subsequently  he  was  removed  as  adminis- 
trator, and  the  administrator  de  bonis 
non  filed  a  bill  to  set  aside  the  sale  and  re- 
cover the  land.  In  Cochran  v.  Thompson, 
an  administrator  de  bonis  non,  Cochran, 
offered  real  property  of  the  intestate. 
Smith,  for  sale  in  pursuance  of  an  order  of 
the  probate  court,  which  he  had  obtained, 
and  then  proceeded  to  sell,  having  previous- 
ly entered  into  a  fraudulent  contract  with 
Shannon,  by"  the  terms  of  which  Shannon 
was  to  buy  in  the  land  for  cash,  and  re- 
convey  two-thirds  of  it  to  Cochran,  which 
he  did.  Afterwards,  Cochran  died,  and 
Thompson  was  appointed  administrator 
de  bonis  non  of  Smith,  and  as  such  recov- 
ered the  land  of  Cochran's  administrators. 
Swink  V.  Snodgrass  was  an  action  of  det- 
inue, and  the  sale  was  held  to  be  a  pre- 
tense and  a  fraud;  and  the  doctrine  of  the 
case  is  that  if  an  administrator  fraudu- 
lently dispose  of  assets  to  one  cognizant 


of  the  tact  that  he  is  acting  in  violation  of 
bis  trust  the  sale  is  void,  and  an  adminis- 
trator de  bonis  aon  may  recover  them. 

Upon  these  authorities,  it  is  apparent 
that  collusion  between  the  administrator 
and  ostensible  purchaser  is  an  essential 
element  to  deprive  the  sale  of  its  effect  as 
an  administration,  and  leave  the  asset  un- 
administered, and  subject  to  the  power  of 
the  administrator  de  bonis  non.  We  do 
not  think  that  lot  No.  7  Is  shown  by  the 
pleadings  to  have  been  deaJt  with  by  San- 
derson simply  as  his  Individual  property, 
and  not  as  administrator,  or  fraudulently. 
His  conveyance  of  it  was  pursuant  to  a 
probate  sale  made  by  a  former  adminis- 
trator, and  there  is  not  enough  to  show 
fraudulent  collusion  between  the  vendees 
and  himself  as  to  it.  The  fact  that  he  was 
an  administrator  de  bonis  non  did  not 
preclude  his  consummating  the  sale  made 
by  his  predecessor  In  the  administration, 
under  the  legislation  then  in  force  as  to 
such  sales.  Freem.  Jud.  Sales,  §46;  Grid- 
ley  V.  Phillips,  5  Kan.  849;  Baker  v.Brads- 
by,  23  ni.  682.  The  allegations  of  his  de- 
sire to  possess  himself  of  the  property,  and 
that  his  deed  of  conveyance,  and  the  deed 
back  to  him,  were  one  transaction,  are 
not  Bufflcient  to  charge  that  the  grantees 
did  not  take  it  under  the  probate  sale,  or 
impute  to  them  either  complicity  in  or 
knowledge  of  any  improper  purpose  on 
his  part.  This  being  so,  we  do  not  think 
it  can  be  said  that  lot  No.  7  has  not  been 
administered  upon,  in  the  sense  that  will 
permit  the  administrator  de  bonis  non  to 
recover  It.  Where  fraud  is  relied  upon,  it 
should  be  clearly  shown  by  the  averments 
of  the  pleading.  President  v.  Qrotf,  14 
Serg.  &  R.  181,184;  Howard  v.  Railroad 
Co.,  24  Fla.  560,  6  South.  Rep.  356;  Wort- 
man  V.  Skinner,  12  N.  J.  £q.  358;  Bertine 
v.  Varian,  1  Edw.  Cb.  348;  Johnson  ▼. 
Johnson,  5  Ala.  90. 

There  is,  as  to  lot  No.  7,  a  fatal  defect 
in  the  parties  defendant  to  this  bill.  Up- 
on the  face  of  the  bill,  the  title  to  the 
lot  was  in  Sanderson  individually  at  the 
time  of  his  death,  and  then  it  de«>cended 
to  his  heirs ;  and  they  are  entitled  to  th^ 
day  in  court  to  defend  it  against  those 
seeking  to  set  aside  the  conveyance  by 
which  he  acquired  title.  Sloan  v.  Sloan, 
21  Fla.  589;  Whltlock  v.  Willard,  18  Fla. 
168;  Alston  v.  Rowles,  13  Fla.  110;  Betton 
V.  Williams,  4  Fla.  11.  Conveyances  of  the 
character  of  these  are  not  void,  but,  under 
certain  circumstances,  are  voidable.  Price 
V.  Winter,  15  Fla.  109;  Jennison  v.  Hap- 
good,  7  Pick.  1.  The  decisions  in  Sanche« 
v.  Hart,  17  Fla.  507 ;  Doyle  v.  Wade,  23  Fla. 
90,  1  South.  Rep.  516;  Merritt  v.  DaflBn,  24 
Fla.  320,  4  South.  Rep.  806,  do  not  dispense 
with  the  heirs  as  necessary  parties  in  cases 
of  the  kind  before  us,  and  are  not  inconsist- 
ent with  those  relied  upon,  and  previously 
cited.  In  Sanchez  v.  Hart  it  is  held  that 
an  administrator  has  the  right  of  entry 
into  the  possession  of  real  estate  of  his  in- 
testate, and  can  maintain  ejectment;  that 
his  right  to  recover  follows  his  right  to 
rents  and  profits,  and  because  lands  are 
assets  in  his  hands  with  a  power  to  col- 
lect the  same ;  and  the  basis  of  hio  action 
is  the  title  of  bis  intestate.  In  Doyle  v. 
Wade  the  court  held  that  where  there  Is 
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an  administrator  on  the  estate  ot  a  dece> 
dent,  and  the  estate  onsettled,  the  heirs  of 
the  decedent  cabnot  maintain  ejectment 
to  recover  posBeaBlon  ol  his  real  estate, 
but  the  administrator  is  the  proper  party. 
He,  and  not  the  heirs,  is  entitled  to  the 
possession  and  rents  and  profits  of  the 
real  estate  antll  he  has  administered  up- 
on it.  Merritt  v.  Daffin  decides  that  an 
administrator  holding  the  real  estate  of  his 
Intestate  as  assets  is,  under  the  law  ot  this 
state,  the  only  necessary  party  to  a  suit 
to  foreclose  a  mortgage  made  by  the  in- 
testate; and  the  heir,  though  not  a  party, 
is  concluded  by  a  decree  of  foreclosure,  and 
a  sate  thereon.  In  each  ot  tliese  three 
cases  it  is  apparent  that  the  land  Is  for  the 
purposes  of  the  decision  conceded  to  be 
assets  of  the  Intestate,  and  the  sole  ques- 
tion Is  the  powers  which  our  statutes 
have  clothed  ^n  administrator  with  as  to 
real  estate  considered  as  assets.  In  the 
case  before  us,  the  complainants  are  not 
seeking  to  affect  reul  estate  which  is  con- 
ceiled  to  be  assets  ot  Foreman's  estate,  or 
to  reach  it  as  assets  of  Sanderson's  estate, 
but  to  have  it  declared  assets  or  property 
of  Foreman'sestate  inthehandsot  Sander- 
son's administratora.  Neither  the  statutes 
nor  the  decisions  Justify  us  in  extending  the 
doctrine  dispensing  with  the  heirs  or  ex- 
tending the  powers  of  an  administrator 
over  the  title  thus  far.  In  fact,  the  decis- 
lontt  first  cited  in  this  paragraph  forbid  it. 
In  Sloan  v.  Sloan  the  devisees  of  Hall  were 
subsequently  and  properly  made  parties. 
Even  in  a  case  of  doubt,  it  is  proper  to 
have  before  the  court  those  in  whom  the 
statute  places  the  title.  The  position  of 
the  administrators  with  reference  to  com- 
plainants and  Sanderson's  heirs,  as  claim- 
ants of  this  lot  7,  makes  It  essential  that 
the  heirs,  as  well  as  the  complainants, 
should  be  before  the  court  to  protect  their 
respective  interests. 

6.  At  this  point  it  is  properto  notice  the 
averments  ot  the  bill  as  to  the  "funds  in 
New  York "  which  Sanderson  is  charged 
with  having  possessed  himself  of.  It  is 
said  111  one  place  that  Sanderson  possessed 
himself  ot  tbem,  and  the  amount  of  them 
is  averred,  upon  Information  and  belief,  to 
have  been  several  thousand  dollars.  The 
only  other  averment  coneeming  these 
funds  Is  that  which  charges  that  Sander* 
son's  administrators  have  made  no  settle- 
ment of  his  administration  of  Foreman's 
estate,  nor  any  pa.yment  or  distribution, 
either  partial  or  final,  to  those  Interested 
therein,  on  account  thereof,  but  his  ad- 
ministration is  wholly  unsettled. 

Sanderson's  administrators  contend  that 
Deans,  as  the  successor  to  Sanderson  in 
the  administration,  is  alone  entitled  to 
recover  these  funds.  Unless  the  funds  con- 
tlnae  In  the  same  form  they  were  in  when 
Foreman  died,  an  administrator  de  bonis 
HOD  cannot  recover  them.  Gregory  v. 
Harrison,  and  other  authorities,  intta. 
While  It  is  true  that  the  bill  does  not  show 
that  these  funds  do  thus  remain  tn  specie. 
It  is  very  clear  that  it  does  not  show  that 
Sanderson  has  applied  them,  or  that  he 
misapplied  them,  or  that  they  ever  came 
to  the  bands  ot  his  administrators.  The 
fact  that  they  or  Sanderson  did  not  pay 
them  to  the  complainants,  or  those  they 


claim  under,  which  the  expression  "pay- 
ment or  distribution  to  those  Interested 
therein "  clearly  means,  does  not,  under 
the  case  made  by  the  bill,  charge  elthw  a 
devastavit  against  Sanderson,  or  show  a 
right  of  action  in  any  distributees  of  Fore- 
man, or  the  administrator  of  any  deceased 
distributee;  for  nowhere  in  the  bill  does  It 
appear,  when  we  consider  the  insufficiency 
of  the  allegations  assailing  the  validity 
of  the  Bass  claim,  that  the  estate  is  solv- 
ent.   Stephens  v.  Frost,  2  Younge  &  C.297. 

In  connection  with  these  "  funds  in  New 
York,"  or  any  other  claim  agaipst  Sander- 
son arising  out  of  any  personal  property 
of  the  estate  of  Foreman  which  he  may 
have  misappropriated,  it  is  proper  for  us 
to  remark  here  that  an  administrator  or 
the  executor,  if  there  be  such  of  any  dis- 
tributee of  Foreman  inheriting  from  him, 
and  who  has  since  died,  is  the  proper  and 
only  proper  person  to  sue.  The  husband 
and  children  ot  the  sisters  of  Foreman  are 
Improperly  complainants  to  this  bill,  and 
cannot  maintain  the  suit  as  to  any  cause 
of  action  growing  out  of  personalty.  Mc- 
Hardy  v.  McHardy,  7  Fla.  301,308;  Alston 
V.  Rowles,  13  Fla.  110;  Teagiie  v.  Ck>rbitt, 
supra ;  Barb.  Parties,  398,  399 ;  Qason  ▼. 
Lawrence,3  Edw.  Ch.  48;  Jenkins  v.  Frey- 
er,  4  Paige,  46. 

7.  The  question  of  multifariousness  is 
now  to  be  considered.  The  bill  does  not 
make  a  proper  case  for  equitable  relief 
against  any  of  the  defendants,  and  the  or- 
ders overruling  the  demurrers  must  be  set 
aside,  and  all  subsequent  orders  will  neces- 
sarily fall  with  them ;  yet,  cm  it  may  be 
amended,  and  new  parties  made,  it  is 
proper  we  should  express  ourselves  on  the 
subject  of  multifariousness. 

It  Is  true,  as  a  matter  of  law,  that  San- 
derson, as  administrator  de  bonis  non,  is 
not  responsible  for  anything  administered 
by  Mrs.  Foreman,  and  likewise  Deans  is 
not  liable  for  whatever  may  have  been  ad- 
ministered by  Sanderson.  Deans  has  no 
right  of  action  against  Sanderson's  admin- 
istrators for  any  alleged  devastavit  of 
Sanderson;  for,  though  the  statute  of 
February  19,  1870,  (chapter  1733,  §§  80-90, 
p.  98  et  eeq.,  McClel.  Dig., )  gives  powers  and 
rights  of  action  notexistingatthecommon 
law  to  administrators  de  bonis  non,  as 
against  executors  or  administrators  who 
may  have  been  removed  by  the  court  for 
cause,  these  provisions  do  not  extend  to 
the  case  of  a  delinquent  deceased  executor 
or  administrator  who  has  not  been  thus 
removed.  The  duty  of  an  administrator 
de  bonis  non  is  to  administer  upon  what- 
ever of  the  estate  ot  the  intestate  remains 
ID  specie,  and  has  not  been  administered 
upon  by  bis  predecessors.  Gregory  t. 
Harrison,  4  Fla.  66 ;  Beall  v.  New  Mexico, 
16  Wall.  5i35;  Appeal  of  American  Board  oi 
CommlBsloners,  27  Conn.  344;  1  Williams, 
Ex'rs,  604,  note  6;  Bivns  v.  Patty,  43  Miss. 
338;  Wankford  v.  Wankford,  1  Salk.  306; 
Dement  v.  Heth,  45  Miss.  388;  Catherwood 
V.  Chabaud,  1  Barn.  &  C.  150;  Carrlck  v. 
Carrick,  23  N.  J.  Eq.364;  Bell  v.  Speight  11 
Humph.  451. 

Deans  is  not,  nor  are  his  sureties.  Inter- 
ested In  the  case  presented  by  the  bill 
against  the  administrators  of  Sanderson. 

In  view  ot  the  aJlegations  of  the  bill,  the  , 
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Elijah  Bass  estate  claim  1b  tlie  only  oneas- 
Berted  a^^ainat  Foreman's  estate;  and, if  it 
be  a  tact  that  this  claim  is  not  a  subsistiDg 
debt,  there  is  nothing  In  the  way  of  the 
complainants' enjoylngthelrrlghtto  what- 
ever assets  or  property  there  may  be  of 
Foreman,  the  only  property  of  which  the 
bill  gives  na  notice  being  lots  Nos.  7  and  8, 
of  block  31,  in  Jacksonville,  and  the  alleged 
liability  of  Sanderson's  administrators 
growing  out  of  his  administration  de  bo- 
nis non.  On  the  other  hand,  if  this  is  a 
valid  indebtedness,  whatever  estate  there 
may  be  of  Foreman  is  applicable  to  its 
payment  before  any  of  the  complainants 
can  receive  anything  as  heirs  or  distrib' 
utees.  Upon  the  case  as  made  by  the  bill, 
considered  thus  far,  we  have  before  us  as 
complainants  the  heirs  and  distributees, 
and  administrator  de  bonis  non,  and  the 
only  alleged  creditor  of  the  estate.  There 
is  no  doubt  but  that  relief  to  which  com- 
plainants may  be  entitled  against  Deans 
and  the  trust  company  and  its  commis- 
sioner conld  be  obtained  in  a  separate  suit; 
and  yet  a  suit  against  Sanderson's  admin- 
istrators without  the  trust  company,  as 
the  owner  of  the  Bass  claim,  as  a  part^, 
or  without  some  adjudication  upon  the 
validity  of  this  claim,  would  not  be  effect- 
ual to  settle  the  complainants'  rights  to 
Fureman'B  estate  as  against  this  claim. 
Again,  relief  in  which  Sanderson's  admin- 
istrators are  concerned  is  asked  as  to  lot 
8  by  the  prayer  to  set  aside  the  convey- 
ance of  it  by  their  Intestatu  as  adminis- 
trator de  bonis  non. 

As  a  creditor  of  Foreman,  the  trust  com- 
pany has  an  interest  in  his  estate.  If  it  be 
that  the  sale  of  lot  7  to  pay  this  claim,  and 
the  purchase  of  the  lot  by  the  former  own- 
ers of  the  claim,  and  the  conveyance  to 
them,  and  the  subsequent  reconveyance  by 
them  to  Sandersoii  with  covenants  of  war- 
ranty will  preclude  an  assertion,  as  against 
snch  lot,  of  the  balance  of  the  claim  now 
held  by  the  trust  company,  still,  upon  the 
face  of  the  bill  and  the  demurrer  under 
consideration,  there  is  nothing  to  cut  off 
the  claim,  if  it  is  valid,  from  a  satisfaction 
out  of  lot  No.  8,  and  whatever  may  be 
found  to  be  due  by  Sanderson's  adminis- 
trators. Lot  No.  8  cannot  be  regarded.  In 
the  light  of  this  record, as  having  been  sold, 
or  offered  for  sale,  by  the  administratrix 
at  th«  sale  of  October,  1856;  and  not  only 
Is  this  true,  but  the  demurrer  admits  that 
the  trust  company,  notwithstanding  the 
conveyance  of  the  lot  to  it  by  Sanderson, 
has  surrendered  It  to  Deans  as  adminis- 
trator, and  that  he  was,  at  the  filing  of  the 
bill,  holding  and  administering  upon  it  as 
assets  of  Foreman's  estate. 

The  trust  company,  then,  has  an  Inter- 
est In  the  entire  case  made  by  the  bill,  and 
Is  a  necessarj'  party  to  It.  Though  Deans, 
as  administrator  de  bonis  non,  has  not  any 
interest  in  the  liability  of  Sanderson's  ad- 
ministrators, yet  we  do  not  think  that  this 
would  render  a  good  bill  multifarious  as 
to  him  and  his  sureties. 

It  Is  not  necessary,  to  overcome  the  ob- 
jection of  multifariousness,  that  all  the 
parties  should  have  an  interest  in  all  the 
matters  contained  In  the  suit.  The  objec- 
tion will  be  defeated  If  It  appears  that  each 
party  has  an  interest  in  some  matters  In 


the  suit,  and  they  are  connected  with  the 
others.  Story,  Eq.  PI.  (Redf.  8th  Ed.)  §§ 
271a,  279a;  Parr  v.  Attorney  General,  8  Clark 
&  F.  409,  438;  Attorney  General  v.  Mayor, 
4  Mylne  &  C.  17 ;  Worthy  v.  Johnson,  8  Ga. 
236;  Warthenv.  Brantley,  6  Ga.  571;  Wells 
V.  Strange,  Id.  22;  Campbell  v.  Mackay, 
1  Mylne  &  C.  603;  Attorney  General  v.  Cra- 
dock,  3  Mylne  &  C.  85;  Lewis  v.  Edmund, 
6  Sim.  251.  The  Inquiry  is  not  whether 
each  defendant  is  connected  with  every 
branch  of  the  case,  but  whether  the  bill 
seeks  relief  in  respect  to  matters  separate 
and  distinct  in  their  natures.  If  the  object 
of  the  suit  is  single,  yet  different  persons 
have  separate  interests  in  distinct  questions 
arising  oat  of  that  single  object.  It  neces- 
sarily follows  that  such  different  persons 
must  be  brought  before  the  court,  in  order 
that  the  suit  may  conclude  the  whole  sub- 
ject. Daniell,  Ch.  Pr.  336;  Story,  Eq.  PI. 
§§  584,  539a;  Hayden  v.  Thrasher,  18  Fla. 
795.  In  Attorney  General  v.  Cradock,  bu« 
pra.  it  is  observed :  The  object  of  the  rule 
against  multifariouBness  is  to  protect  a 
defendant  from  unnecessary  expense;  but 
It  would  be  a  great  perversion  of  that  rule 
if  It  were  to  impose  upon  the  plaintiffs,  and 
all  the  other  defendants,  the  expense  of 
two  suits  instead  .of  one. 

It  seems  to  us,  after  a  careful  considera- 
tion of  the  character  of  this  case,  and  of 
the  authorities  upon  the  subject  of  multd- 
fariousness,  that  the  matters  sought  to  be 
presented  may  be  more  advantageously 
disposed  of  in  one  suit  than  in  two.  They 
can  all  be  definitely  settled  in  one  suit,  and 
it  is  not  clear  that  they  could  be  in  two 
suits,  to  each  of  which  both  the  trust  com- 
pany, Deans,  as  administrator,  and  San- 
derson's administrators,  were  not  parties. 
Equity  is  opposed  to  a  multiplicity  of  suits. 
Story,  Eq.  PI.  §  287.  The  general  objector 
purpose  of  this  suit  is  the  settlement  of  the 
estate  of  the  complainants'  ancestor,  and 
it  can  be  effected  more  conveniently  and 
satisfactorily  in  one  suit  than  in  more. 

The  orders  overruling  the  demurrers  are 
reversed,  and  the  case  will  be  remanded 
for  proceedings  not  inconsistent  with  this 
opinion. 


(il  Lib  Ann.  IM) 
State  ex  re/.  Lkche,  District  Attorney,  v. 

FOWLEK, 

{Supreme  Court  of  Louisiana.    Nov.  18,  1889.) 

Ornozs — Actioks  to  Dstehmine  Titlb — Apfbai, 
— MoTioK  TO  Dismiss. 

ON  UOTION  TO  SIBHISS. 

1.  Section  S604,  Rev.  St.,  making  appeals  In 
intrusion  into  office  cases  returnable  to  the  su- 
preme courtj  "  either  in  New  Orleans  or  at  one  of 
Its  sessions  in  the  country, "  while  doubtless  mak- 
ing it  eminentlv  proper  to  make  such  appeals 
returnable  at  the  next  ensuinif  session  of  this 
court,  contains  no  positive  mandate  to  that  eSeot, 
and  does  not  destroy  the  judge's  discretion. 

2.  When  the  judge  renders  his  Independent  or- 
der, making  the  appeal  returnable  at  a  certata 
place  "  according  to  law, "  this  indicates  that  he 
considered  and  construed  the  law,  and,  if  be  com- 
mitted error,  it  could  not  be  visited  on  appeUant, 
under  authority  of  Dellwood's  Case,  SB  LL  Ann. 
1229. 

ON  UOTIOK  TO  RKCONSIDBR. 

A  decree  overruling  a  motion  to  dismiss  la 
interlocutory,  and  is  revisabls  untU  before  floal 
adjudication  on  the  merits  of  the  case,  and,  when 
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found  erroneous,  can  be  resolnded.    In  such  eTont, 
the  motion  to  diuuiss  revlTes  as  res  nova. 

ON  MOTION  TO  DISMISS. 

1.  Appeals  from  judgments  in  cases,  under  the 
intrusion  into  office  act,  must  be  made  returnable 
within  10  days  to  the  supreme  court  at  New  Or- 
leans, or  at  one  of  its  country  sessions,  immediate- 
ly following  the  judgment. 

2.  An  appeal  taken  in  July,  returnable  to  the 
supreme  court  at  New  Orleans  In  November,  on  the 
suggestion  of  the  appellant,  instead  of  October  at 
Sbreveport,  must  be  dismissed.  The  rule  that 
when  appeals  are  made  returnable  at  a  particular 
place,  and  on  a  iwrticnlar  day,  and  the  appellant 
suggests  improperly  the  one  or  the  other,  or  both, 
applies  equally  to  civil  and  to  criminal  oases. 

8.  Where  the  appellant  suggests  neither  the 
place  nor  time,  and  the  judge  shows  by  an  ex- 
pUcit  act  that  he  exercised  a  legal  discretion  by  fix- 
vag  the  place  or  time,  or  both,  the  appellant  Is  en- 
tlOed  to  protection,  but  then  only. 
(SyUalnu  by  the  Court.) 

Appeal  from  district  court,  parish  of  Jef- 
ferson. 

H.  N.  G&utier,  for  appellant.  Walter  H. 
Rogers,  Atty.  Gen.,  for  relator. 

ON  MOTION  TO  DISMISS. 

Fennbb,  J.  The  motion  is  made  on  the 
ground  that  the  suit  is  brought  under  the 
intrusion  into  office  act,  and  involves  the 
right  to  office;  that  judgment  therein 
was  rendered  in  July,  1889,  and  that,  on 
motion  of  appellant,  the  appeal  taken  in 
the  same  month  was  made  returnable  to 
the  supremecourt  in  New  Orleans,  whereas 
it  should  have  been  returnable  to  our 
next  ensuing  October  term  in  Shreveport. 
Section  2604,  Bev.  JSt.,  provides  that  such 
appeals  shall  have  preference,  and  "shall 
be  made  returnable  to  the  supreme  court 
either  in  New  Orleans,  or  at  one  of  its  ses- 
sions in  the  country."  Section 7 of  Act 45 of 
1870,  after  providing  the  terms  of  the  su- 
preme court  for  the  several  parishes,  and 
making'all  appeals  from  the  parish  of  Jef- 
ferson returnable  at  New  Orleans,  says 
that  appeals  in  cases  involving  the  right 
to  office  "shall  be  returnable  lu  ten  days 
after  judgment,"  without  fixing  the  place. 
In  support  of  the  motion  to  dismiss,  oar 
decisions  in  regard  to  criminal  appeals,  un- 
der section  4  of  act  30  of  1878,  are  invoked ; 
but  the  language  of  that  section  is  very 
different  from  that  of  the  statutes  just 
quoted.  It  provides  tbatcriminaJ  appeals 
"shall  be  made  returnable  to  the  supreme 
court  within  ten  days,  wherever  the  court 
may  be  in  session  on  return-day. "  Under 
this  mandatory  language  we  held  that  ap- 
peals made  returnable  elsewhere  than  at 
the  ensuing  session,  by  appellant's  fault, 
should  be  dismissed.  State  v.  Oond,  40 
La.  Ann.  618,  4  South.  Rep.  497;  State  v. 
Jenkins,  36  La.  Ann.  865;  State  v.  Lyon,  6 
South.  Rep.  722,  (this  day  decided.)  But 
the  legal  provision  here  is  not  similar. 
While,  perhaps,  the  spirit  of  the  law  sug- 
gests, and  would  make  it  eminently  prop- 
er, that  the  judge  should  make  it  returna- 
ble at  the  next  ensuing  session  of  this 
court,  yet  the  language  of  the  law  is  not 
mandatory  to  that  effect,  and  his  discre- 
tion is  not  destroyed.  Moreover,  in  this 
case  the  judge  has  rendered  his  own  order 
separate  and  apart  from  the  motion  of  de- 
fendant, making  the  appeal  "returnable 
to  the  supreme  court,  according  to  law,  at 


New  Orleans."  This  indicates  that  the 
judge  considered  and  construed  the  law, 
and  even  if  hecommitted  erroritcould  not 
be  visited  on  appellant,  under  the  author- 
ity of  Dellwoud's  Case,  33  La.  Ann.  1229. 
The  motion  to  dismiss  is  overruled. 

ON  HOTION  TO  BECONSIDEB 

(Jan.  20, 1890.) 

Bbrmudez,  J.  In  an  informal  proceeding 
the  attorney  general,  considering  that  our 
previous  decree  herein,  overruling  the  mo- 
tion to  dismiss,  is  erroneous,  and  still 
within  OUT  control  for  correction,  suggests 
that  the  place  at  which  the  appeal  was 
made  returnable  was  suggested  by  the  de- 
fendant, and  that  the  judge,  in  granting 
the  appeal,  merely  followed  the  Improper 
suggestion .  Thequestiou, therefore,  arises 
whether  it  is  in  the  power  of  this  court, 
after  it  has  denied  a  motion  to  dismiss,  to 
reconsider  its  ruling,  and,  if  found  erro- 
neous, such  ruling  can  be  rescinded.  Code 
Prac,  art.  637,  divides  judgments  into 
interlocutory  judgments  and  final  judg- 
ments. Interlocutory  judgments  do  not 
decide  on  the  merits  of  the  case,  but  are 
pronounced  on  preliminary  matters  in  the 
course  of  the  proceedings,  while  defin- 
itive or  final  Judgments  are  such  as  de- 
cide all  the  points  in  controversy  between 
the  parties,  and  have  the  force  of  res  JadU 
ca,t&.  A  judgment  must  therefore  be  inter- 
locutory or  definitive.  If  it  is  not  the  one, 
it  must  be  the  other.  The  motion  to  dis- 
miss was  not  designed  to  obtain  a  judg- 
ment on  the  merits  of  thecontroversy,  but 
merely  to  procure  a  ruling  on  a  prelimio 
nary  matter,  which  was  whetherthe  court 
would  or  not  entertain  jurisdiction  over 
the  merits  of  the  suit  for  a  reason  allied. 
The  judgment'  of  this  court  upon  it  was 
not  a  final  judgment,  deciding  all  the 
points  in  controversy  between  the  parties, 
and  having  the  force  of  res  judic&ta,.  If 
not  a  definitive  judgment,  it  is  an  interloc- 
utory judgment,  and  as  such  is  revisable 
by  the  court  before  final  adjudication.  It 
has  been  settled  by  frequent  rulings  that 
where  a  court,  whether  of  original  or  ap- 
pellate jurisdiction,  discovers  that  an  or- 
der given  by  it  is  erroneous  it  may  itself 
set  it  aside  without  any  formal  motion. 
Hen.  Dig.  880,  (3 ; )  738,  (9. )  This  is  so  true 
that  this  court  has,  in  a  number  of  cases, 
decided  that  applications  for  a  rehearing, 
where  motions  to  dismiss  appeals  had 
been  denied,  were  irregular,  as  such  appli- 
cations could  be  made  only  where  final 
judgments  had  been  rendered.  Succession 
of  Edwards,  34  La.  Ann.  220,  and  other 
cases.  The  decree  herein  ma4e  was  tiiere- 
fore  an  interlocutory  judgment,  and  as 
such  is  revisable  at  any  stage  previous  to 
definitive  judgment.  Heirs  of  Bnmey  v. 
Ludellng,  41  La.  Ann.  627,  6  South.  Rep. 
248.  Such  interlocutory  judgment  would 
not  be  affected  by  the  lapse  of  judicial  days, 
which  could  not  run  to  make  it  final,  as  in 
cases  of  definitive  judgments.  It  remains, 
therefore,  within  the  control  of  the  court, 
which  can,  even  propria  motu,  recall  It 
and  reconsider  the  motion,  audit  is  its  du- 
ty to  avoid  it  where  erroneous.  It  is  true 
that  the  ruling  was  concurred  in  unani- 
mously, but  had  the  fact  of  suggestion  of 
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the  Improper  place  by  the  attorney  been 
more  clearly  presented  a  different  conclu- 
sion Tvould  have  been  reached. 

The  next  question  Is  whether  that  decree 
was  or  not  correctly  rendered.  A  refer- 
ence to  the  reasons  assigned  In  support  of 
It  shows  that  the  material  fact  on  which 
the  motion  was  based,  to  some  Important 
extent,  did  notf  ally  attract  the  attention  of 
the  court  so  as  to  Klve  It  the  significant 
prominence  which  was  claimed  forlt.  That 
fact  was  that  the  return  place,  namely,  New 
Orleans,  wassuggested  by  the  appellant  In- 
stead of  Shreveport,  and  the  consequence 
urged  was  that,  as  the  appellant  had  mis- 
led the  Judge,  the  appeal  ought  to  be  dis- 
missed. We  consider  that  the  correctness 
of  the  opinion  and  decree  is  questionable, 
and  that  the  same  is  revlsable.  It  is 
therefore  ordered  that  the  previous  decree 
denying  the  motion  to  dismiss  be  rescind- 
ed, and  that  the  motion  be  reinstated  for 
reconsideration. 

ON  MOTION  TO  DIBMIB8. 

(Jan.  SO,  1890.) 

BERMtTDEZ,  G.  J.  The  attorney  general 
moves  that  the  appeal  herein  be  dismissed, 
on  the  ground  thatit  was  made  returnable, 
at  the  instanceottbe  appellant,  at  New  Or- 
leans, while  it  ought  to  have  been  made 
returnable  at  Shreveport.  The  suit  was 
brought  under  the  intrusion  into  oiflce  act, 
and  the  prayer  is  that  "there  be  Judgment 
in  favor  of  the  state,  decreeing  that  Au- 
gustus C.  Fowler  usurps.  Intrudes  into, 
and  unlawfully  holds  and  exerciSHS,  the  of- 
fice of  coroner  of  the  parish  of  Jefferson, 
and  that  he  be  excluded  from  said  office, 
and  for  general  relief. "  There  was  Judg- 
ment accordingly,  after  hearing,  which 
was  sig^ned  on  the  11th  of  July,  1889,  the 
last  day  of  the  term  of  the  district  court 
in  the  parish  of  Jefferson.  On  thesameday 
the  cast  defendant  moved  in  writing  "that 
a  suspensive  appeal  be  granted  him  there- 
from to  the  supreme  court  of  this  state, 
returnable,  according  to  law,  at  New  Op- 
leans.  "  The  district  Judge,  In  furtherance 
of  the  motion,  made  the  following  order; 
"Let  a  suspensive  appeal  be  granted  the 
defendant  A.  C.  Fowler,  returnable  to  the 
supreme  court  of  the  state  of  Louisiana, 
according  to  law,  at  New  Orleans,  within 
ten  da.y8,  on  his  furnishing  bond,"  etc. 
The  supreme  court  was  not  in  session  at 
New  Orleans  on  the  11th  of  July,  and  held 
a  session  in  October  following  In  Shreve- 
port, where  it  beard  and  determined  cases. 
The  transcript  of  appeal  was  Hied  in  the 
clerk's  office  at  New  Orleans,  and  the  mo- 
tion to  dismiss,  now  under  consideration, 
was  next  made. 

The  legislation  on  the  subject  ot  appeals 
in  ca«es  in  which  the  right  of  offlce  is  in- 
volved dates  bacli  to  1866,  receiving  atten- 
tion in  1868  and  in  1870.  See  Act  1866,  No. 
82,  §  18,  p.  154;  Act  1868,  No.  166,  §  12.  p. 
201 ;  Act  1870,  No.  45,  §  7,  p.  100.  The  spirit 
and  letter  of  those  several  acta  do  not  re- 
veal  or  Intimate  any  intent  on  the  part  of 
the  legislature  that  the  one  should  modify 
the  other,  and  show  that  they  well  may 
co-exist.  Blended  and  construed  togeth- 
er, they  clearly  mean  that,  In  all  cases  un- 
der the  intrusion  into  offlce  act,  appeals 


must  be  taken  within  10  days  to  the  su- 
preme court  at  New  Orleans,  or  at  one  of 
its  sessions  in  the  country,  to  be  tried  by 
prefereuce.  In  State  v.  Uall,  28  La.  Ann. 
58,  from  the  country,  in  which  the  appeal, 
allowed  within  10  days  after  Judgment  ren- 
dered in  September,  had  been  made  re- 
turnable in  New  Orleans  on  the  first  Mon- 
day in  November,  the  court  dismissed  the 
appeal,  considering  that  the  policy  of  the 
law  Is  to  have  such  cases  determined  speed- 
ily, and  with  the  least  possible  delay,  and 
concluding  that  the  requirement  of  the  law 
must  beconstrued  strictly.  It  isapparent 
that  the  law  not  only  requires  that  the 
appeal  be  made  returnable  witliln  10  days, 
but  also  that  it  be  made  returnable  to  the 
supreme  court  either  at  New  Orleans  or  at 
one  of  its  sessions  in  the  country,  and  that 
it  be  tried  by  preference.  Surely  the  ob- 
ject of  the  law,  which  Is  to  oust  usurpers 
from  invaded  public  offices  as  summarily 
aa  legally  practicable,  would  be  greatly  de- 
feated U  one,  declared  to  be  such  usurper, 
by  Judgment  signed  in  July,  could  make 
hisappeal  retnmablein  November, at  New 
Orleans.  He  would  thereby  maintain  him- 
self in  offlce  in  the  mean  time,  when  his  ap- 
peal ought  to  have  been  made  returnable 
within  the  10  days  following  the  signature 
of  the  Judgment  previously  at  such  place 
at  which  the  supreme  court  would  next  be 
in  session.  It  has  been  repeatedly  held 
that  where  the  law  makes  appeals  return- 
able in  a  particular  manner  as  to  time  and 
place,  and  the  appellant  expressly  anks  that 
the  appeal  bemaderetumablein  a  different 
manner,  suggesting,  for  Instance,  an  im- 
proper place,  and  the  order  granting  the 
appeal  is  inadvertently  rendered  in  accord 
with  the  prayer,  the  error  thus  committed 
by  the  court  is  imputable  to  the  appellant, 
who,  as  a  penalty  tor  misleading  thejndge, 
will  be  ousted  from  his  appeal.  The  rule 
has  been  applied  equally  to  civil  and  to 
criminal  cases.  State  v.  Clinton,  27  La. 
Ann.  540;  Heard  v.  Patton,  Id.  542;  Woo- 
ton  V.  Le  Blanc,  82  La.  Ann.  692;  State  v. 
Jnmel,  85  La.  Ann.  980;  Same  v.  Bailee,  38 
La.  Ann.  642;  Same  v.  Cloud,  40  La.  Ann. 
618.  4  South.  Bep.  497.  There  is  no  doubt 
that  in  the  latter  class  of  cases  the  Judge 
is  vested  with  a  certain  discretion  in  fixing 
a  different  place  for  the  return,  when  in  his 
opinion  such  a  change  will  conduce  to  a 
speedy  determination  of  the  appeal,  and 
there  is  no  reason  why,  in  the  other  class 
of  cases,  be  may  not  act  in  a  similar  man- 
ner ;  but  it  is  clear  that  in  doing  so  his  ac- 
tion must  appear  as  the  result  of  the  ex- 
ercise of  his  own  Judgment,  which  must 
not  be  based  solely  on  the  suggestion  of  the 
appellant.  Thesamesptrit  which  animated 
thelegislature  when  it  enacted  legislation 
for  criminal  cases  inspired  it  when  It 
adopted  the  intrusion  Into  offlce  act,  pro- 
viding for  the  manner  in  which  such  ap- 
peals should  bereturned.  That  spirit  was 
as  well  to  secure  to  an  accused  a  speedy 
acquittal  or  conviction  aa  promptly  to 
hurl  intruders  from  offlce,  and  to  Induct 
lawful  claimants  into  the  same,  as  to  quiet 
the  title  of  legitimate  incumbents  to  the 
same.  Surely  it  can  less  be  claimed  that 
the  Judge  exercised  a  discretion  in  this  case 
when  he  adopted  the  improper  suggestion 
of  the  appellant,  and  assigns  no  reason 
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whatever  for  maklns  the  appeal  returna- 
ble at  New  Orleans  instead  of  Shreveport, 
where,  under  the  law,  it  ouRht  to  have 
Kone.  The  ruling  in  State  y.  Dellwood,  38 
La.  Ann.  1229,  is  no  precedent  or  authority 
In  the  present  instance,  however  far  it  may 
havesone  to  extend  relief  to  the  appellant, 
for  there  the  majority  of  the  court  con- 
eluded  that  the  Judge  had  shown  the  exer- 
cise of  legal  discretion,  as  he  had  said: 
"By  reason  of  the  law  and  the  foregoing 
application  the  appeal  is  granted  retuma- 
ble,"  etc.  Had  the  appellant  here  not 
gratuitously  suggested  himself  an  improp* 
er  return  place,  and  had  the  Judge,  by  some 
ostensible  act  of  his  own,  shown  that  he 
did  not  rest  solely  on  the  suggestion  of  ap- 
pellant, but  had  exercised  a  legal  discre- 
tion by  fixing  the  return  place,  the  appel- 
lant would  have  been  entitled  to  relief,  but 
the  fact  patent  on  the  record  is  that  the 
Judge  gave  no  reason  for  changing  the  ro- 
tam  place,  and  rested  solely  on  the  sug- 
gestion of  the  appellant,  who  is  therefore 
at  fault.  It  Is  therefore  ordered  that  the 
appeal  herein  be  dismissed,  with  costs. 

Fennbk,  J.,  (dlasentlDS^.)  The  motion 
to  dismiss  involved  nothing  but  the  pro- 
priety of  the  place  flxed  forretum.  It  was 
duly  tried  and  submitted,  and  was  over- 
ruled in  a  unanimous  opinion  by  thecourt. 
0  South.  Rep.  002.  Subsequently  the  case 
was  fixed,  argued,  and  submitted  on  the 
merits,  without  a  whisper  of  complaint 
from  any  party  as  to  the  disposition  of  the 
motion  to  dismiss.  Applications  for  re- 
hearing on  decrees  overruling  motion  to 
dismiss  are  not  received  by  the  court. 
Sucession  of  Edwards,  84  La.  Ann.  220. 
Tet  some  time  after  the  submission  of  the 
cause  on  the.  merits,  an  irregular  applica- 
tion, suggesting  no  new  matter  affecting 
the  main  ground  of  tbeoplnlon,  was  made 
by  the  attorney  general,  inviting  the  court 
to  review  its  ruling  on  the  motion  to  dis- 
miss. I  think,  at  this  stage  of  the  ease, 
we  should  have  disregarded  the  applica- 
tion. There  is  no  precedent  for  reviewing 
a  motion  to  dismiss,  based  on  grounds  not 
affecting  the  Jurisdiction  of  the  court,  after 
It  has  once  been  regularly  tried  and  over- 
ruled. There  are  precedents  to  the  contra- 
ry. Duncan  V.  Duncan,  29  La.  Ann.  829;  Suc- 
cession of  Edwards,  84  La.  Ann.  -  219. 
Nothing  was  submitted  to  us  but  the  mer- 
its of  the  case,  which  were  submitted  with- 
out reserve,  and  were  ripe  for  decision.  I 
think  we  were  not  called  upon,  either  of 
our  own  motion  or  at  suggestion  of  the 
party,  to  reconsider  grounds  for  dismiss- 
ing the  appeal,  which  had  already  been 
duly  considered  and  overruled.  It  the  ap- 
pellant had  a  bad  case,  affirmance  of  the 
Judgment  would  accomplish  the  same  end 
as  dismissing  his  appeal;  if  he  had  a  good 
ease,  we  were  not  required  to  go  oat  of 
our  usual  way  to  destroy  his  appeal.  The 
appellant  had  the  right  to  suppose  that 
the  motion  to  dismiss  was  out  of  the  case. 
If  he  bad  not  so  thought,  he  might  have 
furnished  additional  argument  against  it. 
As  it  is,  the  Judgment  in  his  favor  is  re- 
versed without  new  notice  or  hearing  ac- 
eorded  to  him.  Moreover,  1  chink  the  ortg- 
inul  opinion  in  the  motion  to  dismiss  was 
correct,  and  I  adhere  to  It.    But  if  it  were 


wrong,  it  furnished,  to  my  mind,  the  best 
of  reasons  why  the  appeed  should  not  be 
dismissed.  It  Is  elementary  that  error  in 
the  day  or  place  flxed  by  the  order  of  ap- 
peal for  the  return  is  not  ground  of  dis- 
mlssai,  unless  attributable  to  the  fault  of 
the  appellant.  Hera  the  only  fault  alTtrib- 
uted  to  the  appellant  is  a  misconstruction 
of  the  law  as  to  the  proper  place  for  re- 
turn of  the  appeal,  but,  if  the  terms  of  the 
law  are  so  doubtful  that,  in  its  first  con- 
sideration, this  unanimous  court  affirmed 
the  construction  placed  on  the  law  by  ap- 
pellant, surely  the  error  is  not  such  a  fault 
as  should  defeat  the  right  of  appeal.  Fi- 
nally, the  original  papera  in  the  case  fur- 
nished by  the  attorney  general  show  that 
though  the  motion  for  appeal  presented  by 
appellant's  counsel  did  suggest  New  Or- 
leans as  the  place  of  return  for  the  appeal, 
yet  the  order  of  appeal,  fixing  that  place, 
was  written  by  the  Judge  a  qvo  in  his  own 
band,  showing  that  his  discretion  was  not 
surprised,  but  that  he  deliberately  made 
an  appeal  so  letumable  as  complying  with 
his  interpretation  of  the  law,  as  expressed 
in  the  words  **  according  to  law  "  embod- 
ied in  his  order.  This,  os  it  seems  to  me, 
makes  the  point  stronger  than  appeared 
on  the  face  of  the  transcript,  and  stronger 
than  Dellwood's  Case,  the  application  of 
which  authority  should  save  the  appeal. 
I  dissent. 

BAtaearing  refused. 

(8»  Aliul) 

State  ex  nl.  Attornbt  Oenebai,  t. 

Savaob. 
(Supreme  Court  <if  Alabama.    Feb.  1, 1890.) 

Ornaa  anb  Oitioeb  —  Rbmovai.  —  GUbitcai. 
Dbdxkinkbss. 
One  who  has  been  drinking  to  excess  six  or' 
eight  times  a  year,  at  intervals  of  from  one  to  two 
months,  for  over  three  years,  whose  fits  of  intoxi- 
cation lasted  from  one  to  two  days,  and  once  for 
two  or  more  weeks,  Is  guUty  of  "habitual  drunk- 
enness" within  Const.  A1&  art.  7,  ((  1-4^  relating 
to  the  removal  of  offloers. 

Trial  of  the  Impeachment  of  R.R.  Savage, 
probate  Judge  of  Cherokee  county.  For 
hearing  on  motion  to  quash,  see  ante,  7. 

W.  L.  Martin,  Atty.  Gen.,  for  the  State. 
Tompkina  &  Troy  and  J. A.  Walden,tot  re- 
spondent. 

Stone,  G.  J.  Article  7,  S  1>  of  the  consti- 
tution, (section  4818,  Code  1886,)  must  be 
Interpreted  In  the  light  of  the  object  the 
law-making  power  bad  in  view  hi  their 
adoption  and  enactment.  They  pertain  to 
official  qualification  and  fitness,  and  re- 
quire that  the  Incnmbents  of  the  enumer- 
ated offices  shtdl  be  free  from  the  vices 
therein  Interdicted.  In  reference  to  habit- 
ual drunkenness,  the  j^TSvamen  of  the  pres- 
ent Information, the  purposewas  to  secure 
a  calm,  wise,  and  faithful  administration 
of  the  law,  uninfiuenced  by  the  endanger- 
ing effects  of  habitual  intoxication.  It  is 
implied  and  assumed  that  drunkennesa  so 
clouds  the  Intellect  and  Infiames  the  pas- 
sions as  that  official  trust  cannot  be  safely 
confided  to  those  with  whom  excessive  in- 
dulgence in  intoxicating  drinks  hasbecomt 
a  habit. 

"Drunkenness "is  thatetfect  produced  on 
the  mind,  passions,  or  body,  by  intoxl- 
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cants  taken  Into  the  system,  which  so  far 
changes  the  normal  condition  as  to  mate- 
tlally  disturb  and  Impair  the  capacity  for 
healthy,  rational  action  orconduct;  which 
causes  abnormal  results,  or  such  as  would 
noteusue  in  the  absence  of  the  intoxicants, 
— the  changed  effect  produced  by  the  im- 
moderate or  excessive  use  of  Intoxicants, 
as  contrasted  with  normal  status  and  con- 
duct. 

"Habit"  is  customary  state  or  disposi- 
tion acquired  by  frequent  repetition;  apti- 
tude by  doing  frequently  the  same  thing ; 
usage ;  established  manner.  When  a  person 
has  repeatedly  acted  in  a  particular  way 
at  intervals,  whether  regular  or  irregular, 
for  such  length  of  time  as  that  we  can  pred- 
icate with  reasonable  assurance  that  he 
will  continue  so  to  act,  we  may  affirm  that 
this  is  his  habit. 

The  testimony,  taken  in  its  entirety, 
proves  that  the  accused  drank  to  excess — 
to  drunkenness — six  or  eight  times  a  year, 
and  that  this,  with  intervals  of  from  one 
to  two  months,  has,  with  the  exception  of 
about  a  year  immediately  succeeding  his 
last  election,  in  1886,  been  kept  up  for  much 
more  than  three  years  before  these  proceed- 
ings were  instituted ;  thathis. sprees  orflts 
of  intoxication  lasted  from  one  to  two  or 
more  days,  and  once  for  two  or  more 
weeks,  and  that  during  his  spells  or  sprees 
he  frequently  staggered  in  walking,  some- 
times fell  to  the  ground,  had  to  be  led  or 
assisted  home,  and  was  abnormally  loud, 
If  not  boisterous,  in  his  conversation. 
Even  after  the  present  proceedings  were 
set  on  foot,  he  took  one  or  more  sprees. 
Under  the  definitions  given  above,  we  hold 
that  drunkenness  had  become  a  habit  with 
the  respondent,  and  that  at  and  before  the 
commencement  of  this  proceeding  he  was 
and  is  guilty  of  habitual  drunkenness.  We 
therefore  find  the  charge  and  specification 
of  habitual  drunkenness  made  against  re- 
spondent to  be  true,  and  that  he  is  guHty 
as  charged  in  the  information.  Blaney  v. 
Blaney,  126  Mass.  205. 

It  is  therefore  the  order  and  Judgment  of 
the  court  that  the  said  B.  E.  Savage,  Judge 
of  probate  of  Cherokee  county,  be,  and  .he 
la  hereby,  removed  from  the  said  office  of 
Judge  of  probate,  and  that  he  is  disquali- 
fied from  holding  office  under  the  author- 
ity of  this  state  for  the  term  for  which  be 
was  elected. 

SoMERTH.!^,  J.  The  Information  ad- 
dressed by  the  grand  Jury  of  Cherokee 
county  to  this  court,  and  filed  by  the  at- 
torney general,  which  is  analogous  to  the 
ordinary  articles  of  impeachment,  charges 
the  defendant,  R.  R.  Savage,  an  probate 
Judge  of  said  county,  withhabitual  drunk- 
enness, as  a  ground  of  impeachment,  which 
Is  one  of  the  several  causes  specified  in  the 
constitution  and  statute  which  may  be 
made  the  basis  of  such  a  proceeding. 

Certain  state  officers, including  Judges  of 
probate,  aresabject  to  impeachment  and  re- 
moval from  ofllceon  the  following  grounds : 
Willful  neglect  of  duty,  corruption  in  office, 
habitual  drunkenness,  incompetency,  or 
any  ofienso  involving  moral  turpitude 
while  In  office,  or  committed  under  color 
thereof,  or  connected  therewith.  Const. 
Ala.  1875,  §§  1-4;  Code  1886,  §§  4818,  4819. 


It  is  not  practicable,  nor,  so  far  as  I 
know,  has  any  court  attempted,  to  lay 
down  any  fixed  rule  accurately  defining 
what  is  "habitual  drunkenness,"  or  who 
may  be  deemed  an"babitual  drunkard." 

The  two  phrases,  "habitual  drunkard" 
and  "common  drunkard, "  have  been  held 
in  some  states  to  be  synonymous  in  mean- 
ing, in  construing  statutes  regulating  the 
liquor  traffic,  relating  to  the  subject  of 
granting  divorces,  and  providing  for  the 
custody  of  the  estates  of  persons  of  this 
class.  Either  of  the  expressions  may,  in 
general  terms,  be  defined  as  meaning  one 
who  drinks  intoxicating  liquors,  to  excess, 
with  habitual  frequency.  Indulgence  by  a 
person,  on  the  one  hand,  in  occasional  acts 
of  drunkenness,  would  not  be  sufficient  to 
bring  him  within  the  sphere  of  this  defini- 
tion; nor,  on  the  other  hand,  need  he  be 
constantly  drunk  every  day  or  week  In  a 
year.  Nor  would  I  be  willing  to  say  that 
the  term  necessarily  involves  the  idea  of 
the  victim  of  the  habit  yielding  to  the 
temptation  of  drink  whenever  the  oppor- 
tunity la  afforded,  as  has  aometimes  been 
intimated.  Common  observation  shows 
that  there  are  persons  who  are  in  the  hat>- 
it  of  getting  drunk  almost  regularly  every 
week,  while  they  Indulge  in  drink  at  no 
other  time.  There  are  others  whose 
formed  habit  It  is  to  fall  into  drunken  de- 
bauches, lasting  for  days,  and  even  weeks, 
and  repeated  from  one  year  to  another 
with  a  periodicity  more  or  less  regular,  ac- 
cording to  the  peculiar  temperament  of  the 
man.  This  form  of  alcoholism  often  be- 
comes a  disease,  formerly  characterized  as 
a  species  of  dipsoma.Dia,,  and  more  recently 
known  in  scientific  nomenclature  as  me- 
tbowania, — an  irresistiblecraving  for  alco- 
holic or  other  intoxicating  liquors,  accom- 
panied by  peculiar  symptons,  described  by 
medical  authors,  the  discussion  of  which, 
however,  la  foreign  to  the  scope  of  this 
opinion.  The  victim  acquires  the  habit  of 
being  attacked  by  these  drunken  sprees,  or 
fitsof  intoxication.  I  can  see  no  good  rea/-- 
Bon  why  such  a  man  would  not  properly 
come  within  the  definition  of  an  habitual 
drunkard,  or  should  be  exempt  from  being 
classed  as  a  man  of  intemperate  habits.  In 
popular  parlance,  he  certainly  would  be  so 
classed. 

The  case  of  Blaney  v.  Blaney,  126  Mass. 
205,  Is  an  authority  on  this  point.  The 
Massachusetts  statute  makes  "gross  and 
confirmed  habits  of  intoxication  "  aground 
of  divorce,  without  undertaking  to  define 
those  terms.  The  evidence  showed,  using 
thelanguage  of  the  court  In  that  caae,  that 
the  defendant,  "for  a  period  of  twelve  or  fif- 
teen years,  had  as  often  aa  three  or  four 
times  a  yearylelded  to  an  impulse  to  drink 
to  ezceaa;  that  on  such  occasions  he  be- 
came grossly  Intoxicated,  continuing  in 
that  condition  a  week  or  ten  days  togeth- 
er; and  that  at  such  times  he  went,  or 
waa  sent,  to  an  aaylum  for  Inebriates; 
that  when  the  desire  for  drink  came  upon 
liim  he  could  not  reeiat ;  and  that  a  single 
glass  would  bring  on  excessive  drinking, 
and  a  renewal  of  gross  intoxication.  It 
was  also  shown  that  there  had  been  uo 
apparentimprovement  in  his  habits  in  this 
respect,  and  that  any  undue  excitement 
would  make  him  drink. "    Upon  this  state 


Digitized  by 


Google 


Ala.) 


FOSTER  t>.  STATE. 


185 


of  facts,  the  supreme  Judicial  court  of  Mas- 
sachasetts  concurred  in  sustaining  a  judg- 
meot  finding  the  defendant  to  have  been  a 
person  of  gross  and  confirmed  habits  of 
Intoxication. 

In  this  case,  the  phrase  "habitual drunk- 
enness "  must  be  construed  with  reference 
to  the  particular  mischief  intended  to  be 
remedied  by  the  law-makers.  Being  one  of 
several  causes  of  impeachment  in  office,  it 
must  be  interpreted  in  connection  with  the 
other  grounds  associated  with  it,  which 
are  also  made  causes  of  impeachment  and 
removal  from  office.  They  are;  (1)  Wlll- 
fnl  neglect  of  duty;  (2)corruptlon  in  office; 
(8)  Incompetency;  or  (4)  any  offense  in- 
volving moral  turpitude.  These  are  causes 
which  would  seem  to  render  the  incumbent 
practically  or  morally  unfit  for  office. 
They  all  tend  more  or  lees  to  reflect  upon 
the  dignity  of  office,  to  generate  disrespect 
tor  the  law,  through  the  want  of  worth, 
moral  or  intellectual,  in  the  officer,  to 
create  dissatisfaction  among  the  people 
with  their  government,  ana  to  thus  se- 
riously cripple  the  administration  of  justice 
in  all  its  departments.  Any  indulgence  in 
excessive  intoxication,  with  such  habitual 
frequency  as  to  produce  this  result,  ought. 
In  my  Judgment,  to  bring  a  given  case 
within  both  the  letter  and  spirit  of  the 
law. 

The  summary  of  the  testimony  in  this 
case,  as  made  in  the  opinion  of  the  chief 
Justice,  Is  fully  supported  by  the  record. 
It  satisfactorily  shows  that  the  respond- 
ent has  dnring  his  present  term  of  office 
been  guilty  of  drunkenness  which  may 
properly  be  characterized  as  "habitual," 
within  the  meaning  of  the  constitution  and 
statutes  of  this  state. 

On  these  grrounds,  I  concur  In  the  Judg- 
ment of  impeachment  rendered  by  tbecoart. 


(88  Ala.  182) 


FoBTEB  V.  State. 


(Supreme  Court  of  Alabama.    Jtai.  8, 1890.) 
Ceattbi.  Mortoaqes— Salb  of  Hobtoagbd  Prop- 

BRTT  —  FORMBB  ACQCITTAIi  —  SbCOMDABT    EVI- 
DBNCB. 

1.  Defendant  having  been  tried  under  an  in- 
dictment for  selling  mortgaged  property,  consist- 
ing of  a  cow,  a  calf,  and  9U0  pounds  of  cotton,  and 
having  been  found  "guilty  of  removlngSOO  pounda 
of  cotton, "  the  verdict  and  judgment  entered  there- 
on constitute  an  acquittal,  and  a  bar  to  farther 
prosecution  as  to  all  of  the  charges,  except  as  to 
the  500  pounds,  though  set  aside  at  his  instance. 

a.  Though  a  mortgagee  Is  bound  civilly  by  an 
assignment  of  the  mortgage,  executed  by  another 
as  his  agen  t,  his  silent  partner  being  present  at  tite 
time,  and  by  the  representations  of  the  partner 
that  the  mortgage  debt  was  the  only  claim  beld  by 
the  firm  against  the  property,  he  oannot  be  beld 
criminally  unless  It  l>e  shown  that  he  Imew  or  had 
knowledge  of  the  transfer  and  representations. 

8.  One  who  has  assigned  a  mortgage  on  a  crop, 
and  has  ac(}uired  a  landlord's  claim  for  unpaid  rent, 
is  not  criminally  liable  for  removing  the  crop,  If  he 
acquired  the  lien  after  transferring  the  mortgage, 
nor  if  he  acquired  it  before,  unless  he  knew  that 
when  the  mortgage  was  transferred  such  repre- 
sentations had  been  made  as  would  estop  him  from 
asserting  any  other  lien. 

4.  Secondary  evidence  of  the  contents  of  a  doc- 
ument cannot  be  given,  unless  it  be  shown  to  have 
been  lost  or  destroyed;  and,  if  lost,  careful  search 
must  have  been  made  at  the  place  where  it  was  last 
known  to  be,  or  where  it  would  most  likely  Im 
foand. 


Appeal  from  circuit  court,  Conecuh  coun- 
ty ;  John  P.  Hubbard,  Judge. 

Indictment  against  W.  C.  Foster  and 
James  M.  Windham,  charging  them  "with 
the  purpose  to  binder,  delay,  and  defraud 
Bryant  Johnson,  who  had  a  valid  and 
lawful  claim  thereto,  under  a  written  in- 
strument, lien  created  by  law,  for  rent  or 
advances,  or  other  lawful  or  valid  claim, 
verbal  or  written,  did  sell  or  remove  per- 
sonal property,  consisting  of  one  cow  and 
calf  and  900  pounds  of  seed  cotton,  of  the 
aggregate  value  of  $27;  they,  the  said  J. 
M.  Windham  and  W.  C.  Foster,  having  at 
the  time  the  knowledge  of  the  existence  of 
such  claim. "  On  the  first  trial  Windham 
was  acquitted,  and  the  jury  returned  a 
verdict  against  Foster,  finding  him  "  guilty 
of  removing  600  pounds  of  seed  cotton,  val- 
ued at  $12.60, "  and  assessing  a  fine  of  $25 
against  blm.  This  verdict  was  entered  up 
in  the  Judgment,  as  it  Is  copied  in  the  tran- 
script, as  a  verdict  of  guilty  against  Fos- 
ter, finding  the  value  of  the  property  to  be 
$12.50,  and  assessing  a  fine  of  $25  against 
him,  and  he  thereupon  confessed  Judgment 
for  the  fine  and  costs,  with  sureties ;  but 
this  Judgment  was  set  aside  at  his  in- 
stance, on  a  subsequent  day  of  the  term, 
and  a  new  trial  granted.  On  the  second 
trial,  as  shown  by  the  transcript,  the  de- 
fendant pleaded  the  former  verdict  and 
Judgment  as  an  acquittal  (1)  otthectaarge 
as  to  the  cow  and  calf,  and  (2)  of  the  en- 
tire charge,  except  as  to  the  500  pounds 
of  the  seed  cotton.  To  each  of  these  pleas 
the  state  replied  the  Judgment  granting 
a  new  trial  on  the  defendant's  motion, 
to  which  replication  be  demurred ;  but  the 
court  overruled  the  demurrers,  and  held 
that  the  former  verdict  and  Judgmentcon- 
stitute  no  bar  to  any  part  of  the  prosecu- 
tion. Issue  was  then  Joined  on  the  plea  of 
not  guilty,  and  the  defendant  convicted. 
On  the  trial  the  state  introduced  second- 
ary evidence  of  amortgageforadvancesto 
make  a  crop  during  the  year  1888,  executed 
to  the  defendant  by  P.  Lewis  and  Mrs.  N. 
P.  Reld,  which  seems  to  have  been  trans- 
ferred by  the  defendant,  "per  Stallworth 
&  Burnett,  his  attorneys,  on  the  1st  of 
November,  1883,  to  George  M.  Leigh,  and 
by  said  Leigh,  Novembers,  1883,  to  Bryant 
Johnson ; "  and  adduced  evidence  showing 
that  the  defendant,  after  the  transfer  of 
this  mortgage,  had  received  and  sold  some 
of  the  property  conveyed  by  it.  The  de- 
fense seems  to  have  been  that  the  cotton 
sold  by  the  defendant,  after  the  transfer 
of  the  mortgage,  which  ^as  raised  by  said 
P.  Lewis  during  the  year  1883,  was  subject 
to  a  prior  lien  for  rent,  of  which  Hen  and 
claim  be  was  the  owner  at  the  time  hesold 
the  cotton.  Numerous  exceptions  were  re- 
served  by  the  defendant  to  the  rulings  of 
the  court  on  the  admls8lblllt.y  of  evidence, 
and  in  the  matter  of  charges  given  and  re- 
fused, and  he  now  appeals. 

John  Gamble  and  Watts  A  Sod,  for  ap- . 
pellant.  W.  L.  Martin,  Atty.  Oen.,  for  ap- ' 
pellee. 

Stone,  C.  J.  When  the  case  of  the  de- 
fendant was  submitted  to  the  Jury  on  the 
first  trial,  he  was  placed  or  put  In  what 
thelawcalls  "Jeopardy."  The  case,  at  that 
stage,  could  not  be  lawfully  taken  from 
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the  Jury,  except  In  one  of  three  ways: 
First,  by  a  verdict  of  ffnilty  or  not  guilty, 
rendered  ;  second,  by  a  failure  of  the  Jury 
to  agree  -with  the  term  allotted  for  the 
court,  or  Home  other  legal  ground  Buper- 
venes,  which  renderH  their  discharge  a  ne- 
cessity ;  or,  third,  where,  the  jury  having 
rendered  no  verdict,  the  case  is  taken  from 
them  by  consent,  and  a  mistrial  had.  In 
this  case  the  jury  did  render  what  they 
obviously  Intended  as  a  verdict,  and  the 
court  received  It,  and  discharged  them. 
Judgment  was  subsequently  arrested,  on 
the  ground  of  an  imperfection  in  the  ver- 
dict. Now,'  what  the  Jury  intended  as  a 
verdict  was  eitht-r  a  verdict  or  it  was  a 
nullity.  If  a  nullity,  then  the  jury  was 
discharged  before  they  had  rendered  their 
verdict,  without  any  lawfal  excuse  there- 
for, and  without  the  consent  of  the  ac- 
cused. If  we  come  to  this  conclusion,  the 
prisoner  having  been  once  put  in  legal  jeop- 
ardy, and  the  case  taken  from  the  Jury 
without  a  verdict,  and  without  authority 
of  law,  he  cuald  not  again  be  pnt  on  trial 
for  any  offense  charged  In  that  Indictment. 
In  re  Battle,  7  Ala.  259;  1  Brick.  Dig.  p. 
456,  §  110;  Powell  v.  State,  19  Ala.  577; 
Hodges  V.  State,  8  Ala.  55;  Al)en  v.  State, 
52  Ala.  391;  Cook  v.  State,  60  Ala.  39. 

We  think,  however,  that  the  verdict  was 
not  a  nullity,  but  was  only  Incomplete  or 
Irregular.  Dover  v.  State,  75  Ala.  40,  and 
authorities  cited.  Allen  v.  State,  52  Ala. 
891,  holds  that  In  mich  case  the  defendant 
should  be  held  for  further  trial.  Gunter  v. 
State,  83  Ala.  96,  3  South.  Rep.  600.  If  the 
jury  return  a  verdict  of  guilty  as  to  a  part 
of  the  offense,  or  items  of  the  offense, 
charged  in  the  indictment,  and  say  noth- 
ing in  reference  to  the  residue,  "as  to  all 
which  is  not  found  the  conclusion  must  be 
that  the] ury Intended  to  acquit."  lllrlck. 
Dig.  p.  618,  §  986;  Berry  v.  State,  65  Ala. 
120. 

The  circuit  court  erred  in  overruling  the 
demurrer  to  the  stat'es  replication,  inter- 
posed to  the  defendant's  plea  of  former  ac- 
quittal, and  in  the  charge  given  to  the  jury 
on  that  issue.  Theverdlct  in  thefirsttrial 
acquitted  the  defendant  of  all  criminality  in 
removing  the  cow  and  calf,  knowing  them 
to  be  under  a  valid,  subsisting  Han.  On 
that  feature  of  the  Indictment  the  defend- 
ant can  never  again  be  put  on  trial. 

In  the  transcript  sent  up  in  this  case 
there  aremany  obvious  errors,  such  as  mis- 
taking onewordforanother;  and  frequent 
blank  spaces  are  left,  to  be  supplied,  we 
suppose,  by  words  not  understood  by  the 
copyist.  An  air  of  general  inaccuracy  is 
observable  throughout  the  transcript, 
which  has  suggested  the  inquiry  If  we 
should  not  disallow  It,  without  attempt- 
ing to  ascertain  what  its  true  meaning  Is. 
Undue  delay  of  Justice,  with  its  consequent 
evils, .would  probably  result  from  such  a 
course,  and  we  therefore  abstain  from  it. 
.Transcripts  for  this  court  should  be  the 
'work  of  skillful.  If  not  experienced,  copy- 
ists. 

We  will  not  attempt  to  notice  In  detail 
the  many  exceptions  reserved.  We  could 
not,  if  we  would;  for  many  of  them  are 
BO  obscurely  expressed  that  we  fear  to  haz- 
ard an  interpretation  of  them.  The  ob- 
scurity, we  suppose,  is  the  result  of  bad 


copying.  We  trust  bo  imperfect  a  record 
will  not  again  come  before  us,  for  we 
should  regret  the  necessity  of  making  what 
might  seem  to  be  a  harsh  ruling. 

Among  the  controlling  inquiries  in  this 
case  may  be  reckoned  the  transfer  to  John- 
son, or  to  Lee  for  Johnson,  of  the  mort- 
gage made  by  P.  Lewis  and  N.  C.  Held  to 
Foster,  the  defendant,  bearing  date  Feb- 
ruary 26, 1883,  and  the  e&ect  of  that  trans- 
fer in  making  up  the  offense  for  which  the 
defendant  was  Indicted.  There  waa  no 
proof  that  W.  C.  Foster,  the  defendant, 
was  present  when  that  transfer  was  made,, 
but  there  Is  testimony  that  R.  Z.  Foster 
was  present,  and  sanctioned  the  sale  and 
trander  of  the  mortgage  to  Lee  for  John- 
son. The  defendant  testified  that  R.  Z. 
Fosterwas  a  silent  partner  in  the  business, 
and  it  follows  that  what  be  said,  did,  or 
sanctioned  binds  the  firm  of  W.C.Foster  in 
all  theclvll  bearing:s  of  the  question.  Hence 
if  R.Z.  Foster  was  present,  and  authorised 
or  sanctioned  the  contract  and  settlement 
with  Johnson,  and  the  sale,  and  surrender 
to  him  of  the  mortgage  and  the  debt  se- 
cured by  it,  this  would  bind  W.  C.  Foster 
civilly,  to  the  same  extent  as  if  he  had 
been  personally  present,  acting  for  himself; 
and  If  in  that  contract  or  settlement  R.  Z. 
Foster  represented thatthe  mortgage  debt 
of  $44  was  the  entire  claim  which  the  firm 
of  W.  C.  Foster  held  against  the  property 
mortgaged,  or  if  he  knowingly  permitted 
another  to  make  such  representation,  and 
did  not  deny  it,  and  If  upon  such  represen- 
tation .Tohnson  was  induced  to  purchase 
the  mortgage  claim,  and,  through  Lee, 
part  with  his  money  in  pajdng  the  claim, 
this  would  amount  to  a  civil  estoppel 
against  the  firm  of  W.  C.  Foster  as  to  any 
other  claim  or  lien  it  then  held  and  could 
assert  against  the  property  embraced  in 
the  mortgage.  8  Brick.  Dig.  448.  And 
this  rule  of  estoppel  would  apply  even  as 
to  the  claim  against  I.,ewis  and  Mrs.  Reld 
for  Lewis'  rent,  if  that  claim  was  then  hel 
or  owned  by  the  firm  of  W.  C.  Foster.  Wo 
are  speaking  of  the  civil  aspect  of  thequee- 
tion.  To  constitute  criminality,  there 
must  be  both  an  act  and  an  intent.  Knowl- 
edge, however,  sometimes  renders  an  act 
criminal  which  otherwise  would  be  harm- 
less. Bujing  stolen  goods  and  passing 
counterfeit  money  are  of  this  class.  So, 
selling  or  removing  property  on  which 
there  is  a  valid  lien,  if  less  than  larceny, 
cannot  become  criminal  unless  tainted 
with  knowledge— actual  knowledge — of  the 
lien,  and  there  is  an  intent  to  defraud  the 
llenee.  The  Intent,  however,  is  an  infer- 
ential fact  to  be  drawn  by  the  jury,  and 
proof  of  the  sale  or  removal,  with  knowl- 
edge of  the  lien,  will  authorize  a  Jury  to  in- 
fer the  intent,  when  there  are  no  attend- 
ant circumstances  to  repel  the  inference. 
To  justify  the  defendant's  conviction  in 
this  case,  it  is  necessary  that  he  should 
have  known,  or  been  notified,  that  the 
mortgage  had  been  transferred  for  John- 
son's benefit,  upon  a  consideration  paid  by 
orforhim.and  that  the  alleged  representa- 
tions had  been  made. 

And  if  Foster  was,  at  that  time,  the 
owner  of  the  claim  against  Lewis  for  un- 
paid rent,  then  the  question  will  arise 
whether  he  acquired  that  claim  before  or 
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aftertbe  trade  with  Johnson,  and  whether 
the  rent  was  in  fact  unpaid.  II  so,  rent 
due  a  landlord  being  the  paramount  Men 
on  the  crop,  he  Bhonld  not  be  convicted 
for  removing  the  cotton,  if  he  acquired  the 
claim  after  the  transfer  to  Johnson.  If, 
however,  Foster  owned  the  rent  claim  on 
Lewis  before  the  transfer  to  Johnson,  the 
rent  being  unpaid,  then  the  question  of  his 
guilt  would  depraid  on  the  farther  Inquiry 
whether  in  trading  with  Johnson  represen- 
tations were  made  which,  we  have  said 
above,  would  estop  Foster  from  asserting 
any  other  lien  he  then  held  on  the  proper- 
ty, anil  whether  Foster  had  been  notllled 
that  such  repreeentatJouB  had  been  made. 
These  concurring  facts  could  alone  give 
Johnson  a  prior  lien  on  the  crop  over  the 
claim  for  rent,  and  knowledge  or  notice  of 
them  was  an  indispensable  condition  of 
finding  Foster  guilty  of  the  intent  to  de- 
fraud Johnson. 

When  documents  become  material  evi- 
dence in  a  cause,  civil  or  crin^inal,  the  rules 
of  law  require  that  the  original  shall  be 
produced,  or  Its  absence  accounted  for. 
If  the  document  be  shown  to  have  been 
destroyed,  or  if  it  be  shown  in  a  satisfac- 
tory manner  thatlt  is  lost,  then  secondary 
evidence  may  be  given  of  its  contents.  II 
traced  to  the  opposite  party,  notice  to 
produce  must  be  given;  and  if  disobeyed, 
the  contents  may  be  proved.  If  thecustody 
is  in  a  stranger,  it  is  reached  by  a  siibpaeaa, 
duces  tecum.  If  the  custodian  is  within  the 
jurisdiction  of  the  court.  The  manner  of 
proving  loss  varies  with  the  facts  of  each 
particular  case.  As  a  rule,  careful  search 
must  be  made  where  the  document  was 
last  known  to  be,  or  where  it  would  most 
likely  be  found.  1  Brick.  Dig.  p.  848,  §§  026, 
632-634:  S  Brick.  Dig.  p.  440,  §  607  et  seq. 

We  will  not  comment  on  the  particular 
mlingB.  What  we  have  said  will  furnish 
a  Bufflcient  guide  on  another  trial. 

Reversed  and  remanded. 


(8}  Ala.  828) 

Tannrr  &  De  Lanbt  Engine  Co.  v.  Hall. 

(Supreme  Court  of  Alabama.   Jan.  81, 1890.) 

CoKomoNAL  Sale — Waivsb  or  Biobt. 

1.  When  it  is  agreed  in  notes  given  for  the  nn- 
p«id  purchase  money  of  machinery  that  the  title  to 
the  ma<^inenr  shall  remain  in  the  seller  until  the 
payment  of  the  notes,  the  reserved  title  is  merely 
a  security  for  the  payment,  and  the  seller  may 
waive  it,  and  treat  his  debt  as  an  ordinary  debt  of 
the  purchaser. 

2.  In  such  a  case,  when  the  seller  levies  an  at- 
tachment on  the  machinery  and  bnys  It  at  the  sale, 
he  waives  his  lien,  acquires  a  new  and  complete 
title  to  the  machineiy,  and  Is  entitled  to  any  in- 
crease of  price  obtained  at  a  subsequent  sale. 

Appeal  from  circuit  court,  Qeneva  coun- 
ty; J.  M.  Carmichael,  Judge. 

Action  by  the  Tanner  &  DeLaney  Engine 
Company  against  Nathan  Uall.  Judg.> 
ment  was  rendered  for  defendant,  and  plain- 
tiff appealed. 

M.  E.  MUllgan,  for  appellant. 

Stone,  C.  J.  We  think  the  circuit  court 
erred  In  excluding  from  the  jury  that  part 
of  the  witness  Butler's  testimony  which 
purports  to  give  the  contents  of  the  cor- 
respondence between  him  and  Hall.  The 
plaintiff  proved  enough— laid  a  sufficient 


predicate— to  let  in  secondary  evidence. 
Foster  v.  State,  ante,  185,  (present  term  ;> 
Bogan  V.  McCutchen,  48  Ala.  493 ;  Donegan 
V.  Wade,  70  Ala.  501 ;  Railroad  Co.  v. 
Schaffer,  76  Ala.  233;  Martin  v.  Brown,  75 
Ala.  442. 

The  notes  sued  on  were  given  as  pur- 
chase money  for  an  engine,  mill,  and  fixt- 
ures, which  were  delivered  to  the  pur- 
chasers. In  the  body  of  the  notes  It  was 
"agreed  that  the  ownership  and  title  of 
the  said  machinery  remains  In  said  Tanner 
&  De  Laney  EngBne  Company  until  this 
note  is  paid."  Plaintitf  sued  out  an  at- 
tachment against  Hall  &  Mobley,  the  ap- 
J>arent  makers  of  the  notes,  and  had  it 
evled  on  the  engine,  mill,  and  machinery 
as  the  property  of  Hall  &  Mobley.  This 
was  in  the  state  of  Florida,  where  the  ma- 
chinery was  situated.  Under  this  proceed- 
ing, the  property  was  sold,  and  the  plain- 
tiff became  thepurchaserat  something  less 
than  $500.  There  was  proof  tending  to 
show  that  the  engine  and  machinery  were 
worth  more  than  they  sold  for,  and  that 
plaintiff  subsequently  sold  them  at  a  price 
considerably  above  the  sum  for  which  he 
purchased  them  at  the  attachment  sale. 
The  main  question  of  contest  In  this  case 
is  whether  the  makers  of  the  notes  are  en- 
titled to  a  credit  forthe  Increased  price  ob- 
tained by  plaintiff  in  the  resale  of  the  en- 
gine, mill,  and  fixtures. 

The  retention  of  title  by  the  seller  is  a 
clause  of  the  contract  inserted  for  his  ben- 
efit. It  is,  at  most,  a  form  of  security  for 
the  payment  of  the  purchase  money.  It 
Is  not  absolute  ownership;  for  payment 
of  the  debt,  or  tender  within  a  reasonable 
time,  kept  good,  would  divest  the  seller's 
title.  So  far  as  the  rights  of  the  pur- 
chasers were  concerned,  they  were  the 
owners  of  the  property,  subject  only  to  the 
right  and  option  of  the  seller  to  assert  bis 
reserved  title,  and  the  security  it  afforded. 
He  alone  could  assert  this,  and  he  bad  the 
equal  right  to  waive  It,  and  treat  his  claim 
as  an  ordinary  debt  of  the  purchasers;  and 
in  the  exercise  of  this  option  he  was  entire- 
ly Independent  of  any  control  or  wish  the 
puKhasers  could  assert  or  make  known. 
Wooldridge  v.  Holmes,  78  Ala.  668,  and  au- 
thorities collated;  Sumner  v.  Woods,  67 
Ala.  189. 

The  attachment  In  Florida,  and  sale  un- 
der it,  were  an  election  to  treat  the  prop- 
erty as  belonging  to  the  purchasers,  and 
not  to  assert  the  title  and  lien  reserved  in 
the  seller.  If  a  stranger  bad  purchased  at 
that  sale,  there  can  be  no  qucBtlon  that  be 
would  have  acquired  a  good  title,  and  the 
Tanner  &  De  Laney  Enginecompany  would 
'have  been  estopped  from  asserting  ita  lien 
or  reserved  ownership.  The  plaintiff  had 
an  equal  right  to  purchase,  and  acquired  cm 
equally  good  title  by  its  purchase.  The 
defendant  was  not  entitled  to  the  increase 
of  price  realized  in  the  resale,  any  more 
than  he  would  have  been  required  to  suffer 
tfaelos8,if  the  property  had  been  destroyed 
subsequent  to  the  sale,  or  could  not  have 
been  resold  except  at  a  loss.  This  rule, 
however,  applies  only  to  personal  prop- 
erty, the  title  to  which  may  pass  without 
writing.  A  different  rule  obtains  when 
title  to  real  estate  is  retained  as  security. 
Powell  V.  Williams,  14  Ala.  476. 
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Several  charges  of  the  coart  are  In  con- 
flict with  the  yiews  expressed  aboye. 
Reversed  and  remanded. 


(88  Ala.  667)  

Daniel  v.  Hard  wick. 

{Supreme  Court  <if  Alabama.    Jan.  8, 1890.. 

Husband  and  Witb— Wive's  Sbpabatk  Ebtatb — 

DETtNUE— EZBCCTION. 

I.  In  Alabama,  prior  to  act  of  February  28, 
1887,  on  a  purchase  by  a  husband  for  his  wife,  they 
executing  their  joint  notes,  which  were  afterwards 
paid  out  of  her  money,  the  property  became  that 
of  the  wife. 

a.  In  a  complaint  in  deUnue,bronght  by  a  mar- 
ried woman,  a  general  averment  that  the  property 
sued  for  is  her  separate  property  is  sui&cient,  with- 
out any  allegation  as  to  the  time  and  manner  of 
her  acquiring  title. 

8.  A  plea  in  jnstiflcation  by  a  sheriff,  that  he 
had  taken  the  property  under  an  execution  in  his 
hands,  issued  ont  of  a  certain  court  in  favor  of  the 

glaintiff  therein  and  against  the  defendant  there- 
1,  the  husband  of  the  present  plaintiff,  is  insulB- 
cient,  in  its  description  of  the  process,  in  failing 
to  show  the  validity  of  the  process,  and  that  the 
property  belonged  to  the  defendant  in  the  exeou 
tion,  or  was  liable  to  it 

4.  A  demurrer  to  the  plea  In  justification  hav- 
ing been  sustained,  and  defendant  having  failed  to 
Slead  over,  he  cannot  on  the  trial  Introduce  evi- 
ence  of  the  judgment  and  execution,  for  the  pur- 
pose of  showing  that  the  plaintiffs  therein  were 
creditors  of  the  bnsband,  and  that  the  wife's  claim 
is  fraudulent  as  to  them, 

Appea]  from  circuit  court,  Cherokeecoun- 
ty ;  John  B.  Tally,  Judge. 

Action  of  detinue  by  Emily  E.  Hardwick 
against  Joseph  S.  Daniel,  for  the  recovery 
of  a  horse  and  bugg^y  and  harness.  The 
plaintiff  was  a  mairied  woman,  the  wife 
of  G.  L.  Hardwick,  and  the  property  was 
claimed  as  belonging  to  her  statutory  sep- 
arate estate.  Defendant,  as  sheriff  of  Cher- 
okee county,  took  It  under  an  execution 
on  a  Judgment  against  G.  L.  Hardwick, 
her  husband,  in  favor  of  Ayer&  McDonald. 
The  defendant  pleaded  the  general  issue, 
and  twospecial  pleas.  Upon  the  evidence, 
as  adduced  on  the  trial,  the  court  charged 
the  Jury,  ex  mero  motn:  "  It  It  be  true  tliat 
the  husband  bought  the  buggy  and  liar- 
ness  for  her,  and  executed  their  joint  notes, 
and  was  afterwards  paid  "for  out  of  Jier 
money,  then  the  buggy  and  harness  wore 
hers,  and  she  could  recover  the  buggy  and 
haroesB.  **  To  this  charge  the  defendant 
excepted,  as  also  to  the  refusal  of  theconrt 
to  charge  the  jury,  at  his  request,  that, 
"  If  tlie  jury  believe  the  evidence,  they  will 
find  for  the  defeiKlniit. "  From  a  verdict 
and  judgment  for  the  plaintiff,  the  defend- 
ant now  appeals,  and  assigns  the  rulings 
of  the  court  on  pleadinsrs  and  evidence. 
and  the  giving  of  the  charge,  and  the  re- 
fusal to  give  the  charge  asked  by  him,  us 
error. 

Burnett  &  Smyer,  for  appellant.  Watta 
&  8oa,  tor  appellee. 

Clopton,  J.  The  complaint  In  an  ac- 
tion of  detinue  brought  by  a  married  wo- 
man, need  not  allege  specially  the  fact  as 
to  how  and  when  she  acquired  title  to  the 
property;  these  are  proper  subjects  of 
proof.  A  general  averment  that  the  prop- 
erty sued  for  Is  her  statutory  separate  es- 
tate is  sutBcient. 

The  defendant  filed  two  special  pleas. 


JnstUylng  under  legal  process.  The  first 
avers,  substantially,  that  he  took  posses- 
sion of  the  property  as  sheriff  under  execu- 
tion, issued  from  the  circuit  court  of  Cher- 
okee county.  In  favor  of  Ayer  and  McDon- 
ald against  G.  L.  Hardwick,  which  execu- 
tion was  in  his  hands  at  the  time  of  its 
seizure,  and  that  the  property  was  in  his 
possession  as  sheriff.  The  second  plea  is 
still  more  general.  A  plea  of  justification 
should  show  a  process  regular  on  its  lace, 
and  Issued  by  competent  authority.  The 
description  of  the  process  should  be  suffl- 
ciently  certain  and  particular  to  Identify  it, 
and,  when  it  is  against  a  person  other 
than  the  party  claiming  and  suing,  there 
should  be  an  averment  that  the  property 
taken  was  the  property  of  the  defendant 
In  the  process,  or  that  it  is  liable  thereto. 
A  plea  of  justification,  to  be  sufilcient, 
must  set  forth  matter  which.  If  proved, 
would  constitute  a  full  defense  to  the  ac- 
tion. Harrison  v.  Davis,  2  Stew.  (Ala.) 
8fi0.  Each  o\  the  pleas  is  d^ectlve  in  these 
material  respects. 

After  the  demurrer  to  the  special  pleas 
had  been  sustained,  the  defendant  failed  to 
specially  plead  over,  and  the  parties  went 
to  trial  on  the  general  Issue.  On  the 
trial,  defendant  offered  in  evidence  a  Judg- 
ment in  favor  of  Ayer  and  McDonald 
against  the  husband  of  plaintiff,  and  an 
execution  thereon,  being  the  same  under 
which  he  took  the  property.  Under  the 
Code,  the  general  issue  merely  casts  on 
plaintiff  the  burden  of  provingthematerial 
allegations  of  thecomplalnt,  and  limits  the 
defense  to  evidence  in  disproof.  Mat- 
ter In  avoidance,  excuse,  or  Justification, 
not  being  within  the  issue,  must  be  special- 
ly pleaded.  Petty  v.  Dill,  53  Ala.  641.  Justi- 
fication, that  the  defendant  acted  under 
legal  process,  cannot  be  given  in  evidence 
under  the  general  issue.  It  is  insisted, 
however,  that  the  evidence  of  the  Judg- 
ment and  execution  was  admissible  for  the 
purpose  of  showing  that  the  plaintiffs  there- 
in were  creditors  of  the  husband,  and  that 
the  claim  and  title  of  the  wife  was  fraudu- 
lent as  to  them.  The  demurrer  to  the 
piers  of  Justification  having  been  properly 
sustained,  the  defendant  stood  in  the  atti- 
tude of  any  other  person  who  was  with- 
out right  to  take  and  detain  the  property, 
whether  it  belonged  to  the  plaintiff  or  her 
husband.  Occupying  this  position,  he  was 
not  entitled  to  show  that  plaintiff's  claim 
to  the  property  was  acquired  by  a  fraudu- 
lent transaction  on  the  part  of  her  hus- 
band. This  was  a  matter  not  material  to 
defendant.  Though  it  may  have  been  ac- 
quired by  means  constructively  or  actual- 
ly fraudulent  as  to  creditors,  her  claim  was 
valid  as  between  the  parties,  and  as  to  all 
persons  other  than  creditors  and  purchas- 
ers.    Harrison  v.  Davis,  supra. 

Prior  to  the  act  of  February  28, 1887,  ihe 
husband  was  the  trustee  of  the  wife's  stat- 
utory separate  estate,  and  as  such  was 
clothed  with  authority  to  receive  her  prop- 
erty, real  or  personal,  and  with  large  dis- 
cretionary powers  to  manage  and  control 
her  estate,  and  to  Invest  her  money  as  he 
deemed  most  beneficial  to  her.  If  ho  bought 
personal  property  for  the  benefit  of  the 
wife,  and  used  her  money  to  pay  therefor, 
without  taking  title  in  his  own  name,  tlie 
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legal  title,  by  operation  of  law.  Inured  to 
the  wife.  EvfinB  v.  Englieh,  61  Ala.  416; 
Daffron  v.  Crump,  69  Ala.  77.  Thongh  the 
autborltiea  are  not  harmonious.  It  ie  well 
settled  In  this  state  thataman-ied  woman 
has  capacity  at  common  law,  and  under 
the  statute  formerly  In  force,  to  purchase 
property  on  credit,  with  the  assent  of  her 
husband,  whether  or  not  she  had  a  sepa- 
rate estate  which  she  could  charge;  and, 
though  the  contract  of  purchase  did  not 
bind  her  personally,  the  vendor's  transfer 
of  title  was  valid  as  to  all  persons,  unless 
they  be  creditors,  or  purchasers  from 
her  husband,  and  created  in  her  a  statu- 
tory separate  estate.  Insurance  Co.  v. 
Young. 86  Ala. 424, 5  South.  Rep.  116;  Sharp 
V.  Sharp,  76  Ala.  312;  PoUak  v.  Graves, 
72  Ala.  847. 

The  husband  of  plaintiff  was  the  only 
witness  examined.  His  testimony  tends  to 
show  that  all  the  property  wsui  purchased 
lor  plaintiff,  witness  acting  as  her  trustee 
and  agent ;  that  the  horse  was  paid  for  In 
cash,  and  the  buggy  and  harness  purchased 
partly  on  credit,  husband  and  wife  giving 
their  joint  notes.  The  price  of  the  horse, 
and  one  of  the  notes  given  for  the  buggy 
and  harness,  were  paid  with  money  belong- 
ing to  plaintiff.  As  to  the  other  note,  the 
witness  does  not  remember  whether  it  was 
paid  with  money  which  he  obtained  from 
Kirkpatrlck,  or  with  money  put  aside  for 
the  purpose  of  paying  taxes;  but  he  makes 
the  general  statement  that  the  price  of  the 
horse  and  the  notes  were  paid  with  money 
belonging  to  plaintiff,  and  wlththemoney 
put  aside  to  pay  taxes,— all  which  moneys 
according  to  his  best  recollection,  she  re- 
ceived from  the  sales  of  her  lands.  In 
Wortham  v.  Gurley,  75  Ala.  356,  It  was  ruled 
that  a  purchase  by  the  husband  of  person- 
al property.  In  the  name  or  for  the  benefit 
of  the  wife,  is  Insufficient  to  create  an  equi- 
table separate  estate  though  he  may  fur- 
nish the  means  of  payment.  In  such  case, 
the  nature  of  the  wife's  separate  estate  is 
statutory.  Therefore,  whether  the  money 
used  In  paying  for  the  property  was  fur- 
nished by  the  husband  or  belonged  to  the 
plaintitr  is  immaterial,  if  it  was  purchased 
for  her  benefit.  In  either  event,  she  had 
such  title  or  property  as '  enabled  her  to 
maintain  the  action.  Kennon  v.  Dibble, 
Id.  351.  This  case  is  distinguishable  from 
Wilder  V.  Abemethy,  54  Ala.  644.  In  that 
case  the  contest  was  between  the  wile  and 
the  creditors  of  thehusband,  who  wascar- 
rylng  on  business  In  her  name.  He  pur- 
chased the  goods  on  her  credit,  but  did  not 
use  her  money  or  effects  to  pay  lor  them, 
and.  In  fact,  they  were  not  paid  for  when 
seised  under  process  against  him.  InLiddell 
V.  Miller,  86  Ala.  343,  5  South.  Rep.  571,  the 
controversy  was  also  between  the  wife  and 
creditors  of  the  husband.  The  wife's  mon- 
ey did  not  go  into  the  property,  except  so 
much  as  was  necessary  to  repay  one  of  the 
partners  the  amount  of  the  cash  payment 
advanced  by  him  on  the  purchase  ol  the 
stock  of  goods,  and  this  was  not  paid  un- 
til after  the  levy.  In  the  present  case  the 
rights  of  creditors  ar^  not  involved.  As 
we  have  shown,  defendant  did  not  place 
himself  In  a  position  to  set  up  that  the 
purchases  were  either  constructively  or 
actually  fraudulent  as  to  creditors.    Had 


the  pleadlng:s  been  such  as  to  authorize  the 
sheriff  to  justify  under  the  execution  against 
plaintiff's  husband,  and  thus  incidentally 
raise  the  question  of  fraud  as  to  bis  credit- 
ors, it  may  be  conceded  that  the  proof  is 
not  as  clear  and  convincing  as  the  law  re- 
quires. But  as  the  relation  of  defendant 
to  plaintiff's  claim  of  ownership  was  that 
ol  an  indifferent  person,  in  which  attitude 
he  placed  himself,  the  sole  question  was 
the  prima  facie  sufficiency  of  tlie  proof  to 
establish  that  the  property  sued  for  Is  the 
statutory  separate  estate  of  the  plaintiff, 
as  against  persons  having  no  interest  or 
connection  with  the  title.  This  question, 
and  the  credibility  of  the  witness,  were 
properly  submitted  to  the  jury.  The  affirm- 
ative charge  may  be  given  at  the  instance 
of  the  defendant,  when  the  court  would 
sustain  a  demurrer  to  the  evidence;  but 
should  not  be  jglven  when  there  Is  any  evi- 
dence, however  insufiicient  the  court  may 
regard  it,  from  which  a  fact  material  to 
plaintiff's  right  of  recovery  maybe  deduced 
or  inferred,  and  Is  not  a  legal  presumption. 
On  the  case  made  by  the  pleadings,  we 
discover  no  error  in  the  record.    AfBrmed. 


(88  Ala.  EST) 

East  v.  Wokthington. 
(Supreme  Court  cf  Alabama.    Jan.  0,1890.) 
Deceit. 
An  action  for  deceit  will  not  lie  for  a  state- 
ment by  defendant,  on  employing  plaintiff  to  do  a 
piece  01  grading,  as  to  its  cubic  contents,  unless  it 
appears  that  plaintiff  did  not  have  equal  means  of 
Imowledge,  as  the  statement  related  to  a  matter 
resting  in  opinion,  and  plaintiff  had  no  right  to  rely 
on  it. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; J.  B.  Head,  .ludge. 

Action  by  D.  W.  East  against  J,  W. 
Worthington  to  recover  damages  for  de- 
ceit. Plaintiff  appeals  from  a  judgment 
sustaining  a  demurrer  to  his  complaint. 

Smith  &  Lowe,  for  appellant. 

SoMERTiLLK,  J.  The  plaintiff  entered 
into  an  agreement  with  the  defendants, 
for  a  valuable  consideration,  to  do  a  por- 
tion of  the  grading  of  acertain  railroad  in 
this  state.  The  complaint  alleges  that  the 
defendants  falsely  represented  to  the  plain- 
tiff that  this  grading,  thus  undertaken, 
"contained  3,000 cubic  yards  of  borrow  and 
10,000  cubic  .yards  of  waste,  "whereas,  there 
were.  In  truth  and  fact,  embraced  in  said 
grading  "34,000  cubic  yards  of  borrow  and 
18,000  cubic  yards  of  waste. "  It  is  averred, 
further,  that  the  plaintiff  believed  their 
representations  to  be  true,  and  acted  on 
them,  and  that  defendants  had  the  means 
of  ascertaining  that  such  representations 
were  false.  On  this  state  of  facts  the 
plaintiff  brings  this  action  of  damages 
for  deceit. 

It  is  our  judgment  that  the  representa/- 
tions  In  question  prima  facie  related  to 
a  matter  which  rested  in  mere  opinion 
or  estimate.  It  does  not  appear  that  the 
plaintiff  did  not  have  equal  means  of  knowl- 
edge on  the  subject  with  the  defendants, 
or  that  by  the  exercise  of  reasonable  dili- 
gence he  could  not  have  ascertained  the 
truth.  We  are  to  presume.  Id  the  absence 
of  averment  or  proof  to  the  contrary,  that 
the  contracting  parties  were  in  a  position 
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of  perfect  equality  to  ]ndge  of  the  matter 
represented,  it  not  appearing  that  the  de- 
fendants spoke  as  experts.  The  plaintiff 
had  no  rlKht  to  rely  upon  such  an  expres- 
sion of  opinion,  nor  to  regard  it  as  the  af- 
firmation of  a  fact.  The  expression  of  an 
opinion,  to  be  the  ground  of  action,  must 
be  shown  to  be  knowingly  false,  made 
with  intent  to  deceive,  and  to  have  been 
relied  on  by  the  deceived  party  as  true. 
The  case  at  bar  scarcely  differs  In  prlnci- 

Sle  from  the  old  case  of  Baily  v.  Merrell,  3 
iulst.  94,  decided  by  the  king's  bench  prior 
to  1666,  which  was  an  action  of  deceit. 
The  plaintiff  was  a  common  carrier  of 
goods,  and  bargained  with  the  defendant 
to  carry  for  hire  a  quantity  of  wood,  at 
the  rate  of  two  shillings  for  every  hundred- 
weight. The  defendant,  being  asked  by 
the  plaintiff  how  many  hundred-weight  It 
contained,  said  it  was  about  800  pounds 
weight.  Relying  upon  this  statement,  the 
plaintiff  caused  the  wood  to  be  put  in  his 
cart,  and,  by  reason  of  the  overweight, 
killed  two  of  his  horses.  He  afterwards 
weighed  the  wood,  and  found  it  to  be 
2,000  pounds  weight.  It  was  held  that  no 
action  would  lie  for  deceit  on  such  repre- 
sentation by  the  defendant.  If  we  per- 
mitted the  present  action  to  lie,  it  would 
be  extremely  hazardous  for  tradesmen  to 
venture  on  estimates  of  quantity  without 
great  caution  in  the  use  of  words. 

The  demurrer  to  the  complaint  was 
properly  sustained,  and  the  Judgment  Is 
affirmed. 

(SS  Ate.  <»7) 

Allen  et  al.  y.  Watts  et  al. 
(Supreme  Court  of  Alabama.   Jan.  9, 1690.) 

CODNTIES — PBErBXRSD  Cl.AniS. 

A  fnnd  set  apart  under  Ck)de  Ala.  1886,  {908, 
maklDg  the  olalma  oX  jurors  and  for  certain  other 
expenses  preferred  olalms  against  the  county,  and 
requiring  the  county  treasurer  to  set  apart  a  suffi- 
cient fund  for  their  payment,  can  be  used  for  the 
payment  of  the  current  -  claims  of  those  classes 
only,  and  juror's  certificates  for  serrioes  previ- 
ously rendered  are  not  entlUed  to  payment  out 
of  It. 

Appeal  from  circuit  court,  Conecuh  coun- 
ty; John  P.  Hubbard,  Judge. 

Action  by  J.  L.  Allen  and  others  against 
J.  B.  F.  Watts  and  his  sureties  on  his  offi- 
cial bond  as  county  treasurer.  Plaintiffs 
appeal  from  a  Judgment  for  defendants.  ' 

O.  R.  FHrnhata, for  appellants.  N.  Sitall- 
worth  and  J.  F.  StatUags,  for  appellees. 

McClellan,  J.  This  is  an  action  on  the 
official  bond  of  the  treasurer  of  Conecuh 
county.  The  breach  alleged  is  that  the 
treasurer  failed  and  refused  to  pay  certain 
Juror  and  bailiff  certificates,  which  had  been 
Issued  in  1S86,  and  belonged  to  the  plain- 
tiffs, and  constituted  a  claim  against  the 
county,  though  there  were  funds  in  the 
county  treasury,  it  is  alleged,  at  the  time 
of  demand,  which  could  have  been  devoted 
to  this  purpose.  Two  defenses  were  in- 
sisted on  at  the  trial:  (1)  That  the  cer- 
tificates had  been  paid;  and  (2)  that  there 
were  no  funds  on  hand,  except  such  as 
had  been  set  apart  under  statutory  re- 
quirement for  a  specific  parpose,  and  could 
not  be  appropriated  to  the  payment  de- 
manded.   Each  side  requested  the  general 


charge.  It  was  given  for  ddendantn,  and 
plaintiffs' request  was  refused.  The  action 
of  the  court  in  each  particular  was  except- 
ed to,  and  upon  these  exceptions  is  based 
the  only  assignments  of  error  that  are 
made. 

The  proof  shows  that  at  the  time  the 
certificates  in  question  were  issued  the  du- 
ties of  thetreasurer's  office  were  discharged 
by  Herrington  and  Cooper,  under  an  ar- 
rangement which  the  treasurer  had  made 
with  them  In  consideration  of  their  becom- 
ing sureties  on  his  bond,  by  the  terms  of 
which  they  were  to  receive  and  have  cus- 
tody of  the  funds,  keep  the  books  of  the 
office,  make  disbursements,  etc.  While  this 
arrangement  obtained,  the  certificates  in- 
volved In  this  suit  came  to  the  hands  of 
Herrington,  as  be  says,  by  purehase  from 
the  original  holdere,  and  were  by  him  sent 
to  the  plaintiffs  In  payment  pro  tanto  of 
a  debt  he  owed  them.  On  the  principle 
that  it  is  a  payment  in  law  when  the  hand 
which  is  to  pay  is  the  hand  also  to  receive, — 
a  proposition  thoroughly  well  established 
In  ourjurlsprndence,— It  was  insisted  below 
that  these  claims  were  paid  the  moment 
they  came  into  Herrlngton's  possession. 
This  line  of  defense  is  not  put  forward  in 
the  argument  here,  however,  and,  as  the 
case  may  be  determined  on  another  point, 
we  will  not  decide  this  question. 

The  breach  of  the  condition  of  the  bond 
relied  on  here  was  committed  lu  Mareb, 
1888,  at  the  time  of  and  resulting  from  the 
written  demand  for  payment  and  its  re- 
fusal. The  sufficiency  of  the  second  de- 
fense, to  the  effect  that  there  were  no  funds 
In  the  treasury  which  could  be  legally  ap- 
plied in  satisfaction  of  these  certificates, 
must  therefore  be  determined  by  a  reference 
to  the  law  then  of  force,  which  was  the 
Code  of  1886,  and  not  by  the  statute  la 
effect  at  the  time  the  claim  accrued.  Sec- 
tion 900  of  the  Code  of  1886  makes  the  claims 
of  Jurora  andcommlssionera  for  compensa- 
tion, and  the  accounts  for  necessary  sta- 
tionery furnished  the  county,  preferred 
claims,  and  requires  the  county  treasurer 
"to  set  apart  a  sufficient  fund  from  the 
moneys  of  the  county  for  their  payment." 
The  language  of  the  present  statute  is 
slightly  different  from  that  employed  In 
previous  acts  and  codifications,  but  we 
apprehend  the  meaning  is  the  same,  and 
that  the  purpose  of  this,  as  well  as  all  for- 
mer laws  on  the  subject,  was  to  assure  a 
fund  to  pay  such  current  expenses  of  the 
body  politic  as  were  essential  to  Its  very 
existence,  and  continued  discharge  of  the 
functions  for  the  performance  of  which  It 
was  created.  It  is  clear,  on  the  one  hand, 
that  the  purposes  of  this  statute  would 
not  be  met  by  a  construction  which  would 
admit  of  the  payment,  out  of  the  fund  thus 
set  apart,  of  claims,  even  of  the  classes 
mentioned,  which  had  accrued  for  services 
already  rendered ;  and,  on  the  other,  that 
to  hold  It  to  be  the  duty  of  the  treasurer  to 
pay  other  claims  out  of  this  fund  would  be 
to  emasculate  the  law  of  all  meaning  and 
effect.  But  it  is  urged  that  this  interpre- 
tation would  put  it  in  the  power  of  the 
treasurer  to  defeat  all  claims  not  of  the  pre- 
ferred classes,  for  which  he  is  thus  to  pro- 
vide, by  simply  setting  aside  the  whole 
fund  in  hishands  forthis  purpose.    A  suffi- 
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clent  answer  to  thla  position — ^leaving  ont 
of  view  any  other  remedy  the  claimant  may 
have— is  that  he  is  only  authorized  to  set 
apart asnfBcient sum  tu  meet  theseexpend- 
Itares,  and  if  he  should,  in  good  faith  or 
otherwise,  thus  appropriate  more  than  was 
necessary  to  fulfill  the  statutory  purpone, 
he  conld  not  defend  against  a  suit  for  re- 
fasing  to  pay  other  claims  on  the  ground 
of  such  appropriation,  though  even  In  that 
case  it  would  seem  he  ought  to  be  let  in  to 
reduce  the  recovery,  and  confine  it  to  the 
amount  in  his  hands  In  excess  of  the  sum 
really  necessary  to  pay  the  preferred  claims. 
£nloe  v.  Rell:e,  66  Ala.  605. 

The  aocoutroverted  evidence  of  the  treas- 
urer and  bis  deputy  shows  that  when  the 
demand  was  made  on  him,  and  he  refused 
to  pay  these  certificates,  he  had  only  f  2,000 
of  the  county's  fnnd;  that  this  sum  was 
necessary  to  meet  the  claims  provided  for 
by  section  908  of  the  Code  during  the  year, 
and  which  would  accrue  before  he  would 
receive  other  funds :  and  that,  in  pursuance 
of  the  statute,  he  had  set  apart  all  of  this 
sum  for  that  purpose.  On  this  state  of  the 
evidence.  It  was  not  the  treasurer's  duty 
to  pay  theclaims  held  by  plaintiffs  when  de- 
mand therefor  was  made;  his  refusal  did 
not  constitute  a  breach  of  the  condition  of 
his  ofBdal  bond ;  the  action  of  thecoort  In 
giving  the  general  charge  in  favor  of  the 
defendants,  and  in  refusing  to  charge  that 
the  Jury  should  find  fortheplaintlffA  If  they 
believed  the  evidence,  'was  free  from  error; 
and  the  judgment  of  the  circuit  court  is 
aflBrmed. 

(93  Ala.  aO) 
AUBBICAN  SBFSIQKBATINO  &  CONSTBUO 

TioN  Go.  et  a/,  y.  Linn. 

{SupretM  Court  ttf  Alabama.    Jan.  0, 1890.) 

CoRPO&iTioNS — Stock  in  Othbb  C!oupanib8— E^ 

OITT— P1.BADIHQ — MuLTIFABIOCSSESa. 

1.  A  bill  by  a  minority  stockholder  of  a  corpo- 
ration, aeainst  the  majontT  bolder,  another  com- 
pany, and  the  person  who  induced  the  compltdn- 
ant  and  others  to  bnlld  the  plant  and  organize  the 
corporation,  alleged  that  the  defendant  company, 
vhlch  received  tts  stock  in  payment  for  useless 
machinery  sold  the  corporation,  bad  called  a  meet- 
ing for  the  avowed  purpose  01  assuming  control 
and  Issuing  bonds  to  itself,  and  prayed  an  injunc- 
tion to  restrain  Ihe  defendant  company  from  vot- 
ing its  stock,  and  that  the  stock  be  canceled. 
Held,  that  it  was  multifarious,  as  it  showed  no 
combination  between  the  defendants,  and  no  con- 
nection between  the  wrongs  charged  againnt  them, 
and  because  no  common  relief  was  prayed  against 
them,  and  beoanse  the  corporation  itself  was  the 
proper  party  plaintiff  for  the  wrong  imputed  to 
the  individual  defendant. 

3.  The  allegations  as  to  the  defects  in  the  ma- 
chinery, and  the  deficiency  in  its  stipulated  pro- 
ducing capacity,  furnish  no  grounds  for  equitable 
relief. 

8.  If  a  company,  which  acts  as  a  transportation 
company,  holding  toe  majority  stock  in  an  Ice  and 
cold  storage  company,  proposes  to  deal  with  the 
latter  by  having  its  cars  re-iced  at  the  works  of 
that  company,  it  may  be  enjoined  from  voting  its 
stock  in  that  company;  but  if  the  first-named  cor- 
poration acts  as  a  transportation  company  only, 
through  organizations  nnder  its  control,  the  case 
is  not  within  the  rule. 

Appeal  from  chancery  court,  Jefferson 
county;  Thomas  Cobbs,  Chancellor. 

Bill  by  E.  W.  Linn  against  the  American 
Befrigerating  &  Construction  Company,  J. 


M.  Butherford,  and  one  Butler,  for  an  in- 
junction restraining  the  defendantcorpora- 
tion  from  voting  its  stock  at  a  stockhold- 
ers' meeting  of  the  Alabama  Ice  &  Cold- 
Storage  Company,  and  to  have  that  stock 
canceled  on  the  books  of  the  Alabama 
Company.  The  bill  alleges  that  E.  W. 
Linn,  a  resident  of  Jefferson  county,  Ala., 
and  complainant  in  the  original  bill  of 
complaint  in  this  case,  together  with  a 
number  of  other  persons,  was  induced  or 
influenced  by  one  J.  M.Rutherford  to  build 
an  ice  and  cold  storage  plant, — the  Amer- 
ican Befrigeratlng  &  Construction  Com- 
pany agreeing  to  furnish  said  plant  with 
machinery  capable  of  manuufacturing  20 
tons  of  merchantable  Ice  per  day ;  that  the 
said  plant  was  constructed,  and  the  said 
American  Befrigeratlng  &  Construction 
Company  placed  therein  machinery  which 
they  represented  would  manufacture  20 
tons  of  merchantable  ice  per  day;  that  the 
said  £.  W.  Linn  and  his  associates,  not  be- 
ing acquainted  with  the  business  of  man- 
ufacturing ice,  relied  on  therepreaentationB 
made  by  the  agents  of  the  said  American 
Refrigerating  &  Construction  Company, 
and  in  December,  1887,  organized  and  in- 
corporated said  plant  into  a  company 
known  as  the  "Alabama  Ice  &  Cold-Stor- 
age Company."  The  whole  capital  stock 
of  said  company  was  800  shares,  of  the 
par  value  o(  f  100  each,  and  the  said  Linn 
subscribed  for  and  received  OOsharesofsaid 
stock,  and  the  said  American  Refrigerating 
&  Construction  Company,  subscribing  said 
machinery  through  its  agents,  received 
on  its  stock  subscription  420  shares  of  said 
stock ;  said  stock  being  subscribed  In  the 
name  of  an  agent,  which  it  now  holds. 
The  bill  then  alleges  that  the  said  Ala- 
bama ice  &  Cold-iStorage  Company  was 
organised  in  the  winter,  when  there  was 
no  demand  for  ice,  and  that  the  full  capac- 
ity of  the  machinery  was  not  tested  until 
the  following  summer,  when  it  was  dis- 
covered that  it  was  impossible  to  manu- 
facture snid  20  tons  of  ice  per  day  with 
said  machinery,  and  the  Alabama  Ice  & 
Cold-Storage  Company,  for  that  reason, 
lost  money,  and  was  compelled  to  make 
debts,,  which  debts  the  American  Refriger- 
ating &  Construction  Company  acquired ; 
that  the  American  Refrigerating  &  Con- 
struction Company  forced  the  appoint- 
ment of  Incompetent  agents  on  the  Ala- 
bama Ice  &  Cold-Storage  Company, 
against  the  protest  of  some  of  the  stock- 
holders, and  refused  to  allow  the  directors 
to  remove  them.  The  bill  then  avers  that 
the  American  Refrigerating  &  Construc- 
tion Company  is  a  foreign  corporation, 
not  organized  in  the  state  of  Alabama, 
and  has  a  majority  of  the  stock  of  the  Al- 
abama Ice  &  Cold-Storage  Company,  and 
seeks  to  run  said  last-named  company  for 
its  own  benefit,  and  not  for  the  benefit  of 
the  stockholders  of  the  said  company.  It 
also  contains  allegations  as  to  the  Amer- 
ican Befrigeratlng  &  Construction  Com- 
pany having  and  controlling  a  line  ot 
transportation  cars,  etc.  The  bill  then 
avers  that  the  American  Befrigeratlng  & 
Construction  Company  had  a  meeting  of 
the  stockholders  of  the  Alabama  Ice  & 
Cold-Storage  Company,  called  for  the 
avowed  purpose  of  assuming  entirecontrol 
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over  the  last-mentioned  company,  and  of 
iBBuing  bonds  to  pay  an  Indebtedness  to 
Itself,  caused  by  the  detective  machinery 
it  had  sold  to  the  said  Alabama  Ice&Cold- 
Storage  Company.  The  respondents  de- 
murred to  the  bill,  and  assigned  as  grounds 
of  demurrer:  "(la,)  That  Linn  is  not  a 
proper  party  to  bring  a  suit  complaining 
of  an  ultra  vires  act  of  the  American  Re- 
frigerating &  Constraetion  Company ;  (16) 
that  Linn  had  no  right  to  sue,  but  the  Al- 
abama Ice  &  Cold-Storage  Company  is  the 
proper  partly  complainant;  (2)  that  the 
Alabama  Ice  &  Cold-Storage  Company  Is 
a  necessary  party ;  (3)  that  the  bill  Is  mul- 
tifarious, in  that  it  seelis  to  enjoin  the  vot- 
ing, and  to  cancel  the  stock  of  the  Amer- 
ican Refrigerating  &  Construction  Com- 
pany, and  of  Rutherford,  as  trustee;  (4) 
that  Linn  is  not  entitled  to  the  relief  prayed 
tor,  because  the  American  Refrigerating  & 
Construction  Company  has  a  right  to  vote 
and  control  its  said  stock."  And  the  de- 
fendants In  their  answer  deny  the  allega- 
tions of  the  bill  as  to  its  (the  American 
Refrigerating  &  Construction  Company) 
attempting  to  exercise  exclusive  control 
over  the  Alabama  Ice  &  Cold-Storage 
Company,  and  that  to  the  detriment  and 
destruction  of  the  said  Alabama  Com- 
pany, and  also  denied  other  allegations  of 
the  bill.  The  defendants  also  moved  the 
court  to  dissolve  the  injunction  granted 
on  the  tiling  of  the  bill ;  on  the  denials  of 
the  answer ;  on  the  demurrers  to  the  bill ; 
and  for  want  of  equity  In  the  bill.  The  case 
being  submitted  to  the  chancellor  on  the 
demurrers  and  the  motion  to  dissolve  the 
Injunction,  thechancellor  rendered  a  decree 
sustaining  the  second  ground  of  demurrer, 
and  so  much  of  the  demurrers  as  related 
to  the  canceling  of  the  stock  belonging  to 
the  defendant  corporation,  and  overruling 
all  the  other  grounds  assigned,  and  also 
overruling  the  motion  to  dissolve  the  In- 
junction. From  this  decree  defendants 
appeal. 

P.  G.  Bowman,  Q.  R.  Harsb,  and  Webb 
&  Tillman,  for  appellants.  Sterrett  & 
Campbell  and  Garrett  &  Underwood,  for 
appellee. 

Stonk,  C.  J.  The  third  ground  of  demur- 
rer raises  the  question  of  multifariousness. 
This  should  have  been  sustained, for  sever- 
al reasons.  First,  no  combination  or  con- 
Joint  purpose  Is  charged  to  have  been 
formed  between  Rutherford  and  the  refrig- 
erating and  construction  company,  nor 
are  the  acts  of  abuse  charged  against  them 
severally  shown  to  have  had  any  connec- 
tion one  with  the  other.  3  Brick.  Dig. 
p.  388,  §  337  et  seq.  A  second  reason  is, 
no  common  relief  Is  claimed  against  the 
two,  nor  Is  It  shown  that  relief  against  the 
one  will  affect  the  other.  The  third  reason 
Is  that  the  wrong  Imputed  or  apprehended 
at  the  hands  of  Rutherford  is  a  wrong 
against  the  corporation  Itself,  and  equally 
against  every  stockholder.  So  far  as  any 
grievancecharged  against  him  Is  concerned, 
the  corporation  Itself  Is  the  proper  party 
plaintiff. 

Much  of  the  bill  Is  devoted  to  complaints 
against  the  refrigerating  and  construction 
company,  foralleged  defects  in  the  machin- 
ery constructed  by  It  for  tiie  complainant, 


and  for  a  deficiency  in  its  stipulated  pro- 
ducing capacity.  If  there  is  any  founda- 
tion for  these  charges,  they  furnish  no 
ground  for  equitable  interposition.  No  re- 
lief is  prayed  as  to  these  alleged  Imperfec* 
tions,  and,  if  prayed,  It  could  not  be 
granted.  It  is  purely  an  independent,  le- 
gal demand.  We  suppose  these  averments 
were  made,  that  they  might  be  weighed  in 
determining  whether  the  refrigerating  and 
construction  company  was  exercising  its 
alleged  majority  voting  power  for  its  own 
private  emolument,  and  to  the  detriment 
of  the  Ice  and  cold-storage  company. 

The  charges  of  the  bill  on  which  the  re- 
frigerating and  construction  company  is 
prayed  to  be  enjoined  from  voting  its 
stock  in  matters  pertaining  to  the  ice  and 
cold-storage  company  are  mainly  the  fol- 
lowing :  " Complalnantfurther  shows  that 
the  American  Refrigerating  &  Construction 
Company  owns  a  line  of  rSrigerator  cars, 
and  acts  as  a  transportation  company, 
either  itself,  or  through  organisations  an- 
der  its  control ;  that  it  carries  fruits  and 
perishable  goods  from  the  south  to  north- 
em  markets,  and  from  the  north  south- 
ward ;  that  It  proposes  that  its  cars  shall 
ran  by  Birmingham,  (the  situs  of  the  ice 
and  cold-storage  works,)  and  be  re-iced, — 
that  is,  be  filled  with  Ice,  at  the  factory  of 
the  Alabama  Ice  &  Cold-Storage  Company; 
that,  if  Allowed  to  control  the  Alabama  Ice 
&  Cold-Storage  Company,  the  American  Re- 
frigerating &  Construction  Company  can 
sell  ice  and  re-ice  the  said  cars  for  nominal 
prices,  and,  while  It  will  then  make  money 
for  itself,  it  will  cause  a  loss  to  the  stock- 
holders of  the  Alabama  Ice  &  Cold-Storage 
Company. "  Speaking  In  another  place  of 
the  alleged  purpose  of  the  refrigerating  and 
construction  company  to  elect  a  board  of 
directors  through  its  own  majority  voting 
power,  and  through  such  board  of  direct- 
ors to  issue  and  become  the  owner  of  cer- 
tain bonds  of  the  Ice  and  cold-storage 
company,  the  bill  charges,  further,  that, 
"if  this  is  permitted.  It  may  secure  the  ab- 
solute control  of  the  Alabama  Ice  &  Cold- 
Storage  Company,  and  its  sale,  when  the 
purposes  of  the  American  Refrigerating  & 
Construction  Company  demand  or  require" 
such  sale.  This  is  substantially  all  the  bill 
contains,  on  which  It  is  prayed  that  the 
refrigerating  and  construction  company 
be  enjoined  from  voting  its  stock. 

In  the  case  of  Railroad  Co.  v.  Wood,  an- 
te, 108,  we  laid  down  certain  rules  which  It 
Is  claimed  require  the  Injunction  to  be  re- 
tained in  this  case.  In  that  case  one  rail- 
road corporation  owned  a  majority  of  the 
shares  of  stock  in  another  railroad  corpo- 
ration. The  two  railroads,  though  not  ex- 
actly connected,  were,  to  a  large  extent, 
in  a  line  with  each  other,  and  trade  and 
travel  over  the  one  road  very  often  was 
carried  continuously  over  the  other.  The 
consequence  was  that  large  and  compli- 
cated dealings  would  necessarily  be  bad, 
and  complicated  settlements  would  result 
therefrom,  in  which  the  interests  of  the 
two  corporations  would  be  antagonistic. 
The  one  corporation,  owning  a  majority 
of  the  stock  In  the  other,  could  and  did  ex- 
ercise the  voting  power  of  that  stock  in 
the  selection  and  election  of  a  majority  of 
the  board  of  directors  of  its  own  choosing. 
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It  did,  in  fact,  elect,  from  its  own  board  of 
directors,  a  majority  of  the  directors  for  the 
Memphis  &  Charleston  Company,  and  the 
same  person  was  chosen  president  of  the 
two  companies.  This  resulted  in  placing 
the  two  corporations  under  one  and  the 
same  governing  body.  In  dealings  and 
settlements  between  the  two  corporations, 
the  same  personality  must  represent  each, 
and  consequently  must  do  the  impossible, 
— contract  with  himself.  As  the  only  prac- 
ticable means  of  preventing  this  result,  we 
enjoined  the  stockholding  corporatl«mfrom 
voting  Its  stock. 

In  the  present  case  the  two  corporations 
are  situated  somewhat  differently  in  rela- 
tion toeach other.  Tbecontrolling business 
of  one,  it  would  seem,  was  the  manufact- 
ure and  erectio&  of  machinery  for  man- 
ufacturing ice,  and  constructing  refrigerat- 
ing appliances  or  attachments.  The  busi- 
ness and  purpose  of  the  other  were  to 
manufacture  and  sell  ice,  and,  for  a  price,  to 
furnish  the  use  of  its  refrigerating  appli- 
ances. Nothing  appears  to  be  antagonis- 
tic between  the  aim  and  purposes  of  these 
two  enterprises.  But  the  bill  charges,  as 
we  have  seen,  "that  the  American  Refrig- 
erating &  Construction  Company  runs  a 
line  of  refrigerating  cars,  and  acts  as  a 
transportation  company,  either  itself,  or 
through  organizations  under  its  control. " 
When  diajunctire  averments  are  made  in  a 
bill,  each  must  be  sufficient,  or  the  whole 
avermrat  falls.  8  Brick.  Dig.  p.  378,  §  183. 
The  averment  that  the  refrigerating  and 
construction  company  "acts  as  a  trans- 
portation company  •  •  •  itself,"  Is,  if 
ft  stood  alone,  a  direct  averment,  which.  It 
it  be  shown  that  it  proposes  to  deal  with 
the  ice  and  coldnatorage  company,  would 
probably  bring  this  case  within  the  princi- 
ple declared  in  Railroad  Co.  v.  Wood.  The 
averment,  however,  is  that  it  acts  as  a 
transportation  company  either  itself,  or 
throogh  organisations  under  its  con  trol.  It 
it  owned  simply  a  majority  of  stock  in  any 
corporation  engaged  in  such  transporta- 
tion, that  would  give  it  control  of  such 
corporation ;  and  yet  it  would  not  bring  it 
within  the  rule  for  an  in]  unction,  nor  with- 
in the  principle  of  the  rule,  which  was  de- 
clared in  Railroad  Co.  v.  Wood.  To  apply 
that  principle  in  such  case,  would  in  efiect 
deny  to  the  refrigerating  and  construction 
company  the  right  to  vote  its  stock  in  the 
management  of  either  corporation ;  forthe 
same  reason  would  exist  for  interdicting 
its  vote  in  the  transportation  company  as 
In  the  ice  and  cold-storage  company.  We 
may  add  that  the  denials  of  the  answer 
bring  this  case  directly  within  the  princi- 
ple last  above  stated.  In  such  case  the 
plaintiff  must  seek  redress  after  the  wrong 
is  inflicted,  if  there  be  bad  faith  in  the  gov- 
erning board,  and  consequent  injury  to  the 
corporation,  or  to  him  as  one  of  its  stock- 
holders. 

The  fourth  ground  of  demurrer  ought  to 
have  been  sustained,  and  tor  that  reason, 
and  also  on  the  denials  in  the  answer,  the 
injunction  should  have  been  dissolved. 
The  decree  of  the  chancellor,  in  the  mat- 
ters above  pointed  out,  is  reversed,  and  a 
decree  here  rendered,  dissolving  the  injunc- 
tion.   The  complainant  is  allowed  40  days 

v.780.no.6 — 13 


within  which  to  amend  his  bill,  after  which 
be  can  apply  for  a  reinstatement  of  the  in- 
junction, as  he  may  be  advised. 

Rev^ersed,  rendered  in  part,  and  remand- 
ed. 

(8g  Ala.  2© 

HoLSiES  V.  Statjb. 
(Supreme  Court  of  Alabama.    Jan.  10, 1890.) 

HomOIDB— HURDIR— FROVOOATION— EVIDBNOB  OT 

Chakaoteb. 

1.  In  a  prosecution  for  murder,  when  it  ap- 
pears that  defendant,  while  seeking  a  difficulty 
with  another,  and  endeavoring  to  get  to  him,  was 
intercepted  b^  deceased  solelr  for  the  purpose  of 
preventing  the  difficulty,  ana  that  in  the  scuffle 
following  the  fatal  shot  was  fired,  no  provocation 
is  shown  stiificient  to  arouse  such  passion  as  to 
reduce  the  homicide  to  mauslaaghter. 

2,  Where  a  witness  on  his  examination  in  chief 
has  testified  that  be  had  never  heard  anything 
against  defendant,  he  can  be  asked,  on  cross-ex- 
amination, tf  he  had  heard  that  defendant  had 
worn  "stripes." 

8.  Where  a  witness  has  testified  that  the  rela- 
tions between  himself  and  defendant  "were  not 
Intimate,  and  he  did  not  know  where  defendant 
lived, "  he  cannnot  testify  as  to  his  personal  opin- 
ion of  defendant's  good  charaoter. 

Appeal  from  city  court  of  Montgomery ; 
Thomas  M.  Arrinoton,  Judge. 

Indictment  against  George  Holmes  for 
the  murder  of  Thomas  Robinson.  Defend- 
ant was  convicted,  sentenced  to  the  peni- 
tentiary for  life,  and  appealed. 

W.  I/.  Martin,  Atty.  Oen.,  tor  the  State. 

MgClellan,  J.  It  was  clearly  compe- 
tent to  ask  the  witness  Farley,  on  cross- 
examination,  if  he  had  not  beard  that  the 
delendant  "  wore  stripes"  while  working 
on  the  streetsot  Montgomery;  thewitness 
having,  testified  on  his  examination  Inchlel 
that  he  had  never  heard  anything  against 
the  defendant.  To  say  of  one  that  he 
wore  "stripes,"  the  appellation  commonly 
applied  to  the  garb  of  a  convict,  necessarily 
implies  a  conviction  of  some  Infraction  of 
the  law,  and  is  therefore  derogatory  of  the 
person  so  referred  to.  In  this  instance,  the 
testimony  tended  directly  to  contradict 
and  weaken  the  negative  evidence  o(  good 
character  given  by  the  witness,  and  its  ad- 
mission was  free  from  error. 

The  witness  McHugh  was  incompetent  to 
testify  either  affirmatively  or  negatively  as 
to  character.  He  knew  nothing  ol  the  repu- 
tation borne  by  the  prisoner  in  the  neigh- 
borhood in  which  he  lived  orwhere  hewas 
known;  and  he  failed  to  show  that  hewas 
in  such  a  position  with  reference  to  the  de- 
fendant's residenceor  circle  of  acquaintan- 
ces as  that  the  fact  of  hi?  not  hearing  any- 
thing against  him  would  have  any  tendency 
to  show  that  nothing  had  been  said,  and 
that,  therefore,  his  character  was  good. 
This  witness  swore  that  "he  thought  the 
character  of  prisoner  for  peace  and  quiet 
was  good,"  but  he  further  testiftes  that 
this  was  his  personal  opinion  merely, 
based  on  what  he  himself  knew  from  a 
personal  acquaintance  which  had  existed 
for  about  two  years,  during  which  time  he 
had  seen  him  frequently,  "but  their  rela- 
tions were  not  intimate,  and  he  did  not 
know  where  the  defendant  lived  "  Very 
clearly  this  witness  neither  knew  the  repu- 
tation of  the  defendant  afflrmativelyt  nor 
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was  he  In  a  position  to  have  heard  what 
was  said  in  deroj^atlon  of  good  character 
in  such  sort  that  bis  having  heard  nothing 
against  the  defendant  could  have  shed  any- 
light  on  the  inquiry.  His  evidence  was 
Sroperly excluded.  Cheritree  v.  Roggen,67 
arb.  124;  Dave  v.  State,  22  Ala.  23;  Mose 
V.  State,  36  Ala.  211 ;  Martin  v.  Mai-tin,  25 
Ala. 201;  Sorrelle  T.Craig,  9  Ala. 634;  Had- 
Jo  V.  Gooden,  13  Ala.  718. 

It  appeared  on  the  trial  that  the  defend- 
ant, while  seeking  a  difficulty  with  one  King 
Woods,  and  endeavoring  to  get  to  him, 
was  intercepted  by  the  deceased,  solely  for 
the  purpose  of  preventing  a  consummation 
ot  defendant's  design  against  Woods,  and 
that  in  the  scuffle  incident  to  this  interfer- 
ence the  fatal  shot  was  fired  The  charge 
flven  at  the  Instance  of  the  state,  and  the 
rst,  second,  and  third  charges  asked  by 
the  defendant  and  refused,  related  to  the 

Sasslon  assumed  to  have  been  aroused  by 
16  Interference,  and  the  sufficiency  of  pas- 
sion, thus  excited,  to  reduce  the  homicide 
below  the  grade  of  murder.  The  principle 
laid  down  in  Field's  Case,  52  Ala.  S4N,  and 
elaborated  in  the  later  cases  of  Judge  v. 
State,  58  Ala.  406,  and  Mitchell  v.  State,  60 
Ala.  SMS,  that  an  affray  may  occur  or  sudden 
provocation  be  given  which,  If  acted  on  in 
the  heat  of  passion  produced  tbert>by, 
might  mitigate  homicide  to  manslaughter, 
yet  if  the  provocation,  though  sudden,  be 
not  of  that  character  which  would,  in  the 
mind  of  a  Just  and  reasonable  man,  stir 
resentment  to  violence,  endangering  life, 
the  killing  would  be  murder,  applies  here. 
The  provocation  shown  by  the  evidence, 
and  hypotheeieedinthecharges referred  to, 
was  not  sufficient  to  arouse  passion,  the 
exlst^ice  of  which  would  have  reduced  the 
homicide  to  manslaughter,  and  hence  the 
action  of  the  court,  as  well  in  grlving  the 
charge  requested  by  the  state  as  in  refus- 
ing those  referred  to  above  asked  by  the 
defendant,  was  free  from  error. 

On  the  facts  supposed  in  defendant's 
fonrth  charge,  he  could  nut  have  been  guilt- 
less. If,  as  there  hypothesized,  he  was 
returning  to  Robinson's  store  for  the  pur- 
pose of  killing  Woods,  if  it  became  neces- 
sary, thus  endeavoring  to  put  himself  un- 
der a  necessity,  which  it  was  his  duty  and 
within  his  powerto  avoid, he wasenga^ed 
In  an  unlawful  act;  and  if  the  deceased  in- 
terfered to  arrest  this  unlawful  act,  and  in 
the  scuffle  incident  to  that  interference  he 
was  accidentally  shot  by  the  defendant  and 
killed,  manifestly  this  killing,  while,  ab- 
stractly considered,  It  was  a  misadven- 
ture, yet,  when  referred  to  the  intent  of  the 
defendant  towards  Woods,  and  treated  as 
a  resultant  of  an  effort  to  thwart  that  in- 
tent, was  a  crime,  and  on  this  ground  the 
refusal  of  this  charge  may  be  justified. 
The  charge  wtus  bad,  moreover,  because  it 
wasinvolved  and  argumentative, and  nat- 
urally tended  to  mislead  and  confuse  the 
Jury. 

The  fifth  charge  requested  by  the  defend- 
ant is  unsupported  in  several  of  the  facts 
upon  which  it  proceeds,  and  was  proper- 
ly refused  on  this  ground.  Jordan  v. 
State,  81  Ala.  20, 1  South.  Rep.  577. 

The  Judgment  of  the  city  court  is  af- 
firmed. 


(88  Ala.  500) 
WaeDSWORTH  v.  HODOE. 
(Supreme  Court  of  Alabama.    Jan.  14, 1890.) 
Meoruticb'  Lieks — Mabbibd  Women. 

1.  Code  Ala.  1886,  f  2846,  provides  that  "the 
wife  has  full  legal  capacity  to  contract  in  writ- 
ing as  if  she  were  sole,  with  the  assent  or  con- 
currence of  the  husband,  expressed  in  writing. " 
Section  8018  creates  a  lien  for  work  done  or  mate- 
rials furnished  in  constmcting  or  repairing  any 
building  on  land,  "under  or  by  virtue  of  any  con- 
tract with  the  owner  or  proprietor  thereof,  or  bis 
agent,  trustee,  contractor,  or  subcontractor. "  Sec- 
tion 8046  provides  that  "every  person,  including 
married  women  and  oegtuia  que  trugt,  for  whose 
use,  benefit,  or  enjoyment  any  Duilding  or  improve- 
ment shall  be  made,  is  embraced  wittun  the  words 
'owner  or  proprietor.' "  Held,  that  an  oral  con- 
tract with  a  married  woman  is  sufficient  to  create 
a  lien  for  work  done  or  materials  furnished. 

2.  The  contract  must  ba  with  the  married 
woman  herself,  or  her  authorized  agent,  and  her 
land  is  not  bound  for  materials  furnished  without 
her  knowledge  or  consent,  under  a  contract  with 
her  husband. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrinqton,  Judge. 

Action  by  W.  W.  Wardsworth  against 
M.  L.  Hodge.  Judgment  was  rendered  for 
defendant,  and  plaintiff  appealed. 

Saj're,  Stiingknow  &  Le  Grand,  for  ap- 
pella,nt.    Tompkins  &  Troy,  for  appdlee. 

SoMKRYiLLE,  J.  1.  The  flrst  question 
raised  by  the  rulings  of  the  court  on  the 
plaintiff's  demurrer  to  the  defendant's  plea 
is  whether  a  married  woman  can  bind  her 
separate  estate  by  a  mechanic's  lien, 
through  a  mere  oral  contract,  and  with- 
ont  the  assent  or  concurrence  of  her  hufi- 
band,  expressed  in  writing.  The  plaintiff 
in  the  present  case  is  an  original  contract- 
or, and  furnished  certain  building  materi- 
als, consisting  of  lumber,  shingles,  and  oth- 
er articles,  which  were  used  in  the  early 
part  of  the  year  18S8  to  construct  a  house 
on  land  owned  by  the  defendant,  Mrs. 
Hodge.  The  defendant  insists  that  under 
the  law,  as  it  now  stands,  a  married  wo- 
man cannot  create  a  mechanic's  lien  on  her 
property  unless  she  contracts  in  writing, 
and  by  the  written  consent  of  the  hus- 
band, in  accordance  with  the  requirement 
of  section  2346,  Code  1886,  governing  the 
general  personal  contracts  of  the  wife. 
'This  section  is  a  part  of  the  new  married 
woman's  law  of  February  28, 1887,  and  is 
in  the  following  words:  "The  wife  has 
full  legal  capacity  to  contract  in  writing 
as  if  she  were  sole,  with  the  assent  or  con- 
currence of  her  husband,  expressed  in  writ> 
ing. "    Code  1886,  §  2346. 

■The  statute  governing  the  liens  of  me* 
chanics  and  material-men  creates  a  lien  in 
favor  of  every  mechanic  or  other  person, 
for  work  or  labor  done,  or  mateiials  fur- 
nished, in  constructing  or  repairing  any 
building  on  land  "under  or  by  virtue  ot 
any  contract  with  the  owner  or  proprie- 
torthereof,  orhis  agent,  trustee,  contract- 
or, or  subcontractor,"  upon  complying 
with  certain  prescribed  provisions.  Id.  § 
3018  et  seq.  It  is  further  declared  that 
"every  pereon,  including  married  women 
and  cestuis  qae  trust,  for  whose  use,  beno- 
flt.  and  enjoyment  any  building  or  improve- 
ment shall  be  made,  is  embraced  within 
the  words  '  owner  or  proprietor,'  as  used 
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in  ttaia  chapter."  Code  1886,  §  3046.  Tbe 
statutes  on  tbe  subject  of  mechanics'  Hens, 
as  embraced  In  sections  8018  to  3048,  are  a 
complete  eyetem  In  themselres.  Tbe  clear 
legislative  intention  Is  to  require  no  written 
contract  to  create  sucb  a  lien.  An  oral  con- 
tract is  obvloaaly  all  that  Is  necesBfiry.pro- 
Tided  tbelabordone  ormaterlals  furnished 
are  brought  within  the  terms  of  the  stat- 
ute, evidenced  only  by  "a  statement  in 
writing,  verified  by  the  oath  of  the  claim- 
ant, or  some  other  person  having  knowl- 
edge of  tbe  facts,  containing  a  just  and 
true  account  of  the  demand  secured  by  the 
lien,  after  all  Just  credits  have  been  ^ven," 
which  must  be  filed  with  the  ]udge  of  pro- 
bate within  a  prescribed  time.  Code,  § 
3022.  The  lien  Is  created  rather  by  the  law 
than  by  the  contract  of  the  parties.  It  is 
analogous  to  the  vendor's  lien,  and  te 
based  upon  a  like  reason,— that  It  is  an- 
conscionable  for  a  vendee  to  retain  a  ven- 
dor's property  and  not  pay  the  stipulated 
price  for  It.  It  can  scarcely  l>e  maintained, 
on  any  sound  principle,  that  a  married  wo- 
man conld  not  bind  land  by  a  vendor's 
lien  for  tbe  purchase  money,  without  the 
"written  assent  or  concurrence  of  her  hus- 
band. Ramage  v.  Towles,  86  Ala.  588.  6 
SoQtta.  Rep.  842:  Crampton  v.  Prince,  88 
Ala.  246,  8  South.  Rep.  619.  The  enforce- 
ment of  such  a  lien  is  in  the  nature  of  a 
proceeding  tn  rem,  rather  than  one  in  per. 
Bon&m,  especially  as  against  the  estates  of 
married  women.  There  is  no  more  reason 
-why  a  feme  sole,  who  is  brought  within 
the  terms  of  the  statute,  should  enjoy  the 
benefit  of  a  fuechanlc's  labor  or  materials, 
without  paying  for  them,  than  one  sui Ju- 
ris should  perpetrate  a  likeinjustice.  And 
so  it  has  uniformly  been  held  in  this  state 
since  the  enactment  of  the  mechanic's  lien 
law.  In  Ex  parte  Schmidt,  62  Ala.  252,  it 
■waa  decided  that  a  married  woman,  by 
the  contract  of  herself,  or  her  husband,  aa 
agent  or  trustee,  acting  in  her  behalf,  could 
create  a  mechanic's  lien  on  herseparate  es- 
tate, although  she  was  not  capacitated  to 
contract  generally,  and.  In  fact,  was  em- 
powered by  statute  to  bind  her  separate 
estate  only  for  "articles  of  comfort  and 
support  of  the  household,"  suitable  to  the 
degree  and  condition  in  life' of  the  family, 
and  for  which  the  husband  would  be  re- 
sponsible at  common  law.  Code  1876,  § 
2711.  This  ruling  was  followed  in  Schmidt 
V.  Joseph,  65  Ala.  476.  These  decisions 
construed  section  3460  of  the  Code  of  1876, 
which  Is  tbe  same  In  substance  with  sec- 
tion 8046  of  the  present  Code,  as  expressly 
authorizing  married  women,  eo  nomine, 
to  contract  for  a  mechanic's  or  material- 
man's Hun  on  the  same  terms,  and  in  the 
same  mode,  as  any  other  person  sul  Juris 
may  do.  The  Code  of  Miasourl  contains  a 
statute  of  which  the  Alabama  mechanic's 
lien  law  was  originally  asubstantial  copy. 
Section  8192  of  that  Code  is  the  same,  in 
substance,  with  section  8046of  the  Alabama 
Code  of  1886,  with  the  exception  that  the 
words  "owner  or  proprietor"  are  there 
made  to  include  not  only  married  women, 
but  minors  under  18  years  of  age.  Code 
Mo.  1879,  §  8192.  The  supreme  court  of 
Missouri  ha*i  repeatedly  conatrued  that 
section  as  authorizing  married  women, 
Otherwise  laboring  under  disabilities  of 


coverture,  to  make  oral  contracts  binding 
their  separate  estates  by  a  mechanic's  lien, 
or  lien  for  building  materials,  furnished  to 
construct  improvements  on  land  owned 
by  them.  Manufacturing  Co.  v.  Oapen,  22 
Mo.  App.  397;  Murphy  v.  Murphy,  16  Mo. 
App.  600.  In  New  York,  where  a  general 
statute  gave  a  mechanic's  lien  against  all 
owners  of  land  who  should  become  parties 
to  certain  contracts  for  labor  or  materi- 
als, it  was  held  to  embrace  married  women 
as  well  aa  others.  It  was  observed  that 
"there  was  no  exception  in  terms  in  favor 
of  married  women,  and  there  Is  nonein  the 
nature  of  the  ctise,  or  in  reason,  policy,  or 
convenience. "  Hanptman  v.  Catlin,  20  N. 
Y.  247.  See,  also,  LK>onle  v.  Hogan,  61 
Amer.  Dec.  693,  note.  There  are  decis- 
ions to  the  contrary,  holding  that  a  me- 
chanic's lien  will  not  attach  to  a  married 
woman's  separate  estate  under  a  contract 
made  with  her.  But  theee  dnclRlons  rest 
on  the  fact  that  the  words  "  owner  or  pro- 
prietor, "  as  used  in  the  particular  laws 
construed,  could  not  be  made  to  embrace 
a  married  woman  by  mere  construction, 
as  that  would  authorize  a  personal  Judg- 
ment against  her  by  the  terms  of  the-stat- 
Tite.  O'Neil  V.  Percival,  20  Fla.  937 ;  Rogers 
V.  Phillips,  8  Ark.  366.  The  Alabama  stat- 
ute, as  we  have  said,  expressly  declares 
that  married  women  shall  be  embraced  in 
the  words  "  owner  or  proprietor, "  as  used 
in  the  chapter  establisbing  and  r^nlating 
the  enforcement  of  the  liens  of  mechanics 
and  material-men.  Our  conclusion  is  that 
section  2346  of  the  Code  baa  reference  only 
to  the  general  contracts  of  married  women 
other  than  those  coming  within  the  infiu- 
ence  of  the  law  regulating  mechanics'  liens, 
and  the  liens  of  material-men;  and  that 
the  verbal  contract  of  a  married  woman, 
through  herself  or  lier  authorized  agent,  is 
BuSicient  to  create  a  Hen  for  labor  done  or 
materials  furnished  for  ttie  improvement 
of  her  realty,  under  the  provinions  of  sec- 
tions 3018-3048  of  the  present  Code.  Tbe 
plea  of  coverture,  in  such  cases,  can  go  no 
further,  at  most,  than  to  bar  a  persontd 
Judgment  against  a  married  woman,  to 
which  the  plaintiff  is  entitled  on  the  com- 
mon counts,  in  the  event  be  falls  to  estab- 
lish his  lien.  Bedsole  v.  Peters, 79  Ala.  133; 
Code  1886,  §§  3034-8037.  The  second  and 
third  pleas  to  the  amended  complaint  were 
bad,  and  tbe  plaintiff's  demurrers  to  them 
should  have  been  sustained.  This,  howev- 
er, as  we  shall  see,  was  error  without  in- 
Jury  to  the  appellant. 

2.  The  demurrer  to  the  fourth  plea,  how- 
ever, was  properly  overruled.  This  plea 
avers  that  the  lumberand  other  materials 
in  question  were  sold  by  plaintiff  to  W.  T. 
Hodge,  the  husband  of  the  defendant,  on 
his  solecredit,  and  without  the  defendant's 
knowledge  or  consent.  The  statute  con- 
fers the  lien  only  where thecontract  Is  with 
the  owner  or  proprietor,  or  his  or  her 
agent,  trustee,  contractor,  or  subcontract- 
or. Id.  §  3018.  This  manilestly  means  on 
tbe  part  of  tbe  owner,  as  distinguished 
from  his  [or  her]  consent.  2  Jones,  Liens, 
§  1236.  Unless,  therefore,  the  contract  is 
made  with  tbe  wife,  or  with  her  agent  or 
trustee,  her  property  cannot,  in  the  ab- 
sence of  fraud  or  collusion,  be  subjected  to 
tbe  lien  created  by  the  statute,  except  in 
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those  cases  where  the  unpaid  balance  dne 
the  contractor  by  the  owner  is  authorized 
to  be  subjected.  Code,  §  3018.  The  hus- 
band, being  no  longer  the  trustee  of  the 
"Wife's  statutoi-y  separate  estate  in  Ala- 
bama, as  under  previous  Codes,  cannot,  as 
husband  or  trustee,  create  a  mechanic's 
lien  on  the  wife's  property  without  her  au- 
thorily  or  consent.  The  case  of  Ex  parte 
Schmidt,  62  Ala.  252,  supra,  was  decided 
under  the  former  statute.  The  contract 
of  the  husband  was  then  sufficient  to  create 
such  a  lien  on  the  wife's  property  because 
he  was  her  statutory  trustee,  and  under 
the  statute  a  "trustee"  of  the  owner  waa 
expressly  empowered  to  make  a  contract 
of  this  nature.  The  contract  must  be  ei- 
ther originally  that  of  the  wife,  through 
herself  or  her  authorized  agent,  or  else  the 
husband  or  other  agent  must  assume  to 
contract  for  her  and  In  her  own  behalf, 
and  such  contract  be  subsequently  ratified 
by  her,  with  full  notice  or  Itnowledge  of 
its  nature.  In  the  absence  of  acontractof 
this  character,  no  lien  will  attach  to  her 
property;  and,  where  the  credit  is  given 
solely  to  the  husband,  he  alone  is  bound, 
although  It  may  appearthat  the  wife  Itnew 
that  the  building  or  Improvements  were 
In  process  of  erection  on  herland,  and  said 
nothing,  or  that  she  and  other  members 
of  the  famUy  afterwards  occupied  tbe 
building  as  a  dwelling.  This  view  is  not 
only  consonant  with  reason  and  Justice, 
■  but  is  also  everywhere  fully  supported  by 
the  authorities.  Copeland  v.  Kehoe,  67 
Ala.  5»4;  Meyer  v.  Broad  well,  83  Mo.  571; 
Gamett  V.  Berry,  3  Mo.  App.  197;  Barker 
v.Berry,8Mo.  App. 446;  Hughes  v.  Anslyn, 
7  Mo.  App.  400;  Looniev.  Hogan,61  Amer. 
Dec.  note,  pp.  693-697;  Flannery  v.  Bohr 
mayer,  46  Conn.  558;  Laner  v.  Bandow, 
48  Wis.  556;  Woodward  v.  McLaren,  100 
Ind.  686;  2  Jones,  Uens,  §§  1236-1238,  1253; 
PhU.  Mech.  Liens,  §  112.  The  fourth  plea 
was  thus  a  complete  defense  in  itself  to  the 
action  for  the  enforcement  of  the  lien 
claimed.  The  demurrer  to  this  plea  was 
an  admission  by  the  plaintiff  of  the  facts 
pleaded.  The  failure  of  the  plaintiff  to 
take  issue  on  it,  after  the  demurrer  was 
overruled,  requires  an  affirmance  of  the 
Judgment.  Where  there  are  several  sepa- 
rate pleas  pleaded  by  way  of  defense  to  a 
suit,  each  good  in  Itself ,  as  going  to  the  en- 
tire action,  the  sustaining  of  either  one  of 
them  is  a  bar  to  Its  further  prosecution. 
Tbe  Judgment  is  accordingly  affirmed. 


<88  Ala.  13») 
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(Supreme  Court  of  Alabama.  Jan.  16, 1890.) 
Intoxicating  Lkjuoks— Sales  to  Minors. 
Where,  at  the  suggestion  of  the  seller  of  in- 
toxicating liquors,  a  by-stander  is  induced  br  a 
minor  to  purchase  liquor  for  Mm,  and  with  nis 
money,  the  effect  is  the  same  as  if  tbe  sale  had 
been  made  directly  to  the  minor. 

Appeal  from  circuit  court,  Covington 
county ;  John  P.  Hubbard,  Judge. 

W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

ClX)PTON,  J.  Defendant  was  indicted  and 
convicted  under  section  4038,  Code  1886,  for 
Belling  liquor  to  Lawrence  Johnson,  a 
minor.   The  court,  ex  mero  motu,  charged 


the  jury  that  if  Johnson  made  application 
to  defendant  to  buy  liquor,  and  defendant 
asked  him  if  he  was  21  years  old,  and,  on 
Johnson  replying  that  he  was  not,  defend- 
ant said  he  could  not  sell  him  any  liquor, 
but  he  could  give  his  money  to  Silas  Fowl- 
er, who  was  near  by,  and  he  could  buy 
the  whisky  for  him,  and  thereupon  Johnson 
gave  the  money  to  Fowler,  and  Fowler 
bought  the  whisky,  and  gave  it  to  Johnson 
in  the  presence  of  defendant,  the  effect  was 
the  same  as  if  he  had  made  the  sule  direct- 
ly to  Johnsou,  and  that  hecould  not  evade 
the  law  by  that  kind  of  device.  There  was 
evidence  on  the  part  of  the  state  tending 
to  prove  the  facts  hypothetically  stated  In 
the  charge.  Its  correctness  is  too  manifest 
to  require  argument.  Fowler  was  either 
the  agent  of  Johnson  to  purchase  the  whis- 
ky, appointed  in  the  presence  and  hearing, 
and  at  the  suggestion,  of  defendant,  or  the 
latter's  mere  instrument  in  making  the 
sale.  In  either  case,  defendant  actually 
sold  the  whisky  to  Johnson. 

But,  if  conceded  that  Fowler  purchased 
the  liquor,  which  is  the  phase  of  the  case 
presented  by  the  evidence  of  defendant,  the 
proof  satisfactorily  shows  that  he  pur- 
chased it  for  Johnson,  and  that  this  was 
known  to,  and  done  in  the  presence  of.  de- 
fendant. In  such  case,  he  was  an  aider, 
abettor,  or  procurer  in  the  doing  of  the 
criminal  act.  He  participated  in  the  crim- 
inal design,  and  his  suggestions  and  acta 
directly  and  immediately  contributed  to 
the  commission  of  the  offense.  It  was  not 
essential  that  he  should  have  sold  the  liq- 
uor to  Johnson.  As  said  in  Walton  v. 
State,  62  Ala.  197,  It  is  enough  that,  intend- 
ing that  Johnson  should  have  the  use  of 
the  liquor,  he  sold  it  to  another  to  be 
given  him.  "  Nor  is  it  true  that  a  vendor 
of  liquors  has  no  right  to  dictate  to  a  pur- 
chaser how  he  shall  use  liquors  purchased 
at  bis  bar.  It  is  not  only  his  right,  but  his 
duty,  to  see  that  in  his  bar,  and  in  his 
presence,  such  liquors  arenot  given  to  per- 
sons of  the  class  to  whom  the  statute  in- 
terdicts a  sale  or 'gift. "  This  ruling  was 
affirmed  in  Page  v.  State,  84  Ala.  446,  4 
South.  Bep.  607.  The  charge  requested  by 
defendant  ignored  the  evidence  tending 
to  show  that  defendant  sold  the  liquor  to 
Fowler  intending  it  for  the  use  of  John- 
son, and  was  therefore  properly  refused. 

Affirmed. 

(«8  Ala.  2a) 
Cbaddook  v.  American  Freehold  Land  & 

MOBXOAOE  Co. 
(Supreme  Court  t^f  Alabama.    Saxt.  27, 1890.) 

FoREioN  Corporations — Mortoaoes — Sales  cn- 
DEB  Power — Demurrer  for  Wamt  of  Parties. 

1.  The  validity  of  a  mortgage  ezecnted  to  a 
foreign  corporation  not  having  an  office  or  known 
place  of  business  or  an  agent  in  the  state,  prior  to 
the  act  of  February  28, 1887,  "to  give  force  and  ef- 
fect to  section  4,  art.  4,  of  the  constitution  of  the 
state  of  Alabama, "  cannot  be  questioned,  after 
foreclosure  and  consequent  satisfaction  of  the  debt, 
before  tbe  sale  is  disaffirmed.  Sherwood  v.  Alvis, 
88  Ala.  115,  3  South.  Rep.  307,  followed. 

2.  A  demurrer  for  the  want  of  parties,  which 
does  not  specify  those  who  should  have  been  joined, 
should  be  overruled. 

S.  A  mortgagee,  who  purchases  either  by  him- 
self or  through  an  agent,  at  a  sale  made  by  him- 
self under  the  power  contained  in  tbe  mortgage. 
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and  which  does  not  authorize  him  to  heoome  the 
purchaser,  may  come  into  canity  to  have  the  in- 
firmity of  his  title,  resulting  from  the  mortgagor's 
right  to  disaffirm  the  sale,  removed  by  a  conflrma- 
txon  of  the  sale,  if  the  mortgagor  so  elects,  or  by  a 
resale  under  a  decree  of  the  court. 

Appeal  from  chancery  court,  Tallapoosa 
county ;  S.  K.  McSpadden,  Judge. 

Bill  In  equity  to  compel  an  election  to 
affirm  or  dlsafflrm  a  Bale. 

John  A.  Terrell  and  H.  A.  Garrett,  for  ap- 
pellant.   H.  J.  GUlaaa,  tor  appellee. 

M0CLBLI.AN,  J.  The  bill  in  this  case  was 
filed  by  the  appellee  to  compel  the  appel- 
lant, Geon^e  F.Craddock,to  elect  whether 
he  would  disaffirm  the  purchase  by  appel- 
lee ut  certain  lauds  at  a  sale  made  io  the 
execution  of  a  power  contained  In  a  mort- 
gage from  appellant  and  wife  to  the  appel- 
lee; and  prayed,  further,  that.  In  the  event 
Craddock  should  elect  to  disaffirm,  the 
mortgage  should  be  foreclosed,  etc.  The 
debt  secured  was  created  in  the  year  1884, 
the  mortgage  was  executed  on  May  14th 
of  that  year,  and  the  sale  was  made  on  the 
lOtb  day  of  December,  1888.  The  demurrers 
to  the  bill  are  that  the  complainant  is  a 
foreign  corporation,  and  Is  not- shown  to 
bare  an  office  or  known  place  of  business 
In  this  state,  and  an  agent;  that  one  Mar- 
tha Craddock  was  a  material  defendant, 
and  is  not  made  a  party,  and  that  the  bill 
is  without  equity.  In  that  it  discloses  that 
complainant  has  an  adequate  remedy  at 
law.  This  appeal  is  taken  from  the  decree 
of  the  chancellor  overruling  these  several 
demurrers. 

In  the  case  of  Sherwood  ▼.  Alvis,  83  Ala. 
115,  8  South.  Rep.  807,  which  involved  the 
validity  of  a  mortgage  executed  to  a  for- 
^ga  corporation  not  having  an  office  or 
known  place  of  business  or  an  agentlnthis 
state,  prior  to  the  act  of  February  28,1887, 
"to  give  force  and  effect  to  section  4,  art.  4, 
of  the  constitution  of  the  state  of  Ala- 
bama," it  was  held  that  the  provision  of 
the  constitution  in  this  regard  did  not  ren- 
der void  a  contract  made  by  a  corporation 
which  had  not  complied  with  its  terms, 
and  that  the  other  party  to  such  contract, 
having  received  its  benefits, — the  contract 
beingan  executed  one, — couldnot  be  heard 
to  question  the  capacity,  on  this  account, 
tomake  it.  In  thesubsequentcaseof  Dud- 
ley V.  Collier,  87  Ala.  431,  6  South.  Rep.  304, 
the  conclusion  reached  in  Sherwood  v.  Al- 
Tis  was  impliedly  sustained, 'but  so  much 
of  the  opinion  as  had  reference  to  the  ef- 
fect that  should  be  accorded  to  the  act  of 
1887,  supra,  was  held  to  be  obiter  dicta,; 
and  stress  was  laid  upon  the  fact  that  the 
contract  there  involved  was  an  executed 
one.  In  a  measure  at  least. 

The  present  case,  in  so  far  as  It  is  within 
the  influence  of  the  constitutional  provis- 
ion referred  to.  Is,  as  now  presented,  iden- 
tical with  thatof  Sherwood  v.  Alvis.  The 
mortgage  was  executed  long  prior  to  the 
act  of  1887,  and  the  contract  now  involved 
is,  in  some  measui-e  at  least,  an  executed 
one.  The  case  last  cited,  therefore,  and 
not  that  of  Dudley  v.  Collier,  is  decisive  of 
the  point  raised  bv  the  assignment  of  de- 
murrer under  consideration. 

II  the  respondeni  elects  to  disaffirm  the 
sale,  the  contract  may  possibly  cease  to  be 


an  "executed  contract,"  as  that  term  is 
used  in  the  cases  referred  to;  and  in  that 
event,  it  may  be, the  defense  of  incapacity, 
resulting  from  non-compliance  with  the 
constitution  and  laws,  would  be  admitted. 
We  decide  nothing  on  this  point,  however 
further  than  that,  as  the  matter  now 
stands,  there  has  been  a  foreclosure  of  the 
mortgage,  and  the  debt  thereby  paid,  and 
that  while  this  state  of  things  continues, 
and,  at  least,  until  the  foreclosure  and  con- 
sequent satisfaction  of  the  debt  is  opened 
up  by  a  disaffirmance  of  the  sale,  this  case 
comes  within  the  Influence  of  Sherwood  v. 
Alvis,  supra. 

The  bill  alleges  that  George  F.  Craddock 
was  seised  and  possessed  of  the  lands  em- 
braced in  the  Instrument,  and  that  he  and 
his  wife,  Matilda  Craddock,  executed  the 
same  for  the  purpose  of  securing  the 
prompt  payment  of  the  debt  evidenced  by 
a  certain  promissory  note,  and  the  inter- 
est coupons  thereto  attached.  This  note 
and  coupons  which  are  made  exhibits  are 
in  form  obligations  of  George  F.  Craddock, 
but  are  signed  by  his  wife.  The  mortgage, 
which  is  also  exhibited,  in  form,  is  the 
joint  conveyauce  of  Craddock  and  wife,  and 
contains  the  usual  covenants  of  seisin,  etc., 
as  If  ma^e  by  them  as  owners  in  common 
of  the  land.  Therightof  dower  Is  express- 
ly relinquished,  and,  by  the  terms  employed 
to  that  end,  it  would  appearthat  the  relin- 
quishment was  made  by  the  husband  and 
wife  jointly.  We  do  not  think  that  these 
exhibits  necessarily  Imply  or  import  that 
the  wife  had  an  undivided  half  Interest  in 
the  land.  It  would  seem  that,  at  most,  it 
Is  uncertain  from  the  recitals  and  cove- 
nants of  the  mortgage,  taken  In  connection 
with  the  note  and  coupons,  whether  the 
wife  had  any  Interest  in  the  land,  except 
her  Inchoate  right  of  dower  and  homestead 
claim,  and  that  this  ambiguity  is  relieved 
by  the  averment  of  the  bill  that  the  hus- 
band owed  the  debt,  and  was  seised  and 
possessed  of  the  land.  Another  principle 
which  would  incline  courts  to  resolve  the 
ambiguity  in  favor  of  tlie  sole  ownership 
of  the  husband  is  that  the  wife  could  not 
execute  a  valid  mortgage  on  her  undivided 
half  interest  held  by  her  In  the  land  to  se- 
cure the  debt  sought  to  be  enforced,  and 
where  two  consti-uctlons  may  be  adopted, 
one  of  which  will  support,  and  the  other 
of  which  will  defeat,  the  instrument,  the 
former  should  be  adopted.  Vincent  v. 
W^ulker,  86  Ala.  387,  5  South.  Rep.  465. 
However  all  this  may  be,  the  demurrers 
Intended  to  raise  this  inquiry  were  proper- 
ly overruled,  because  they  do  not  reach  the 
point.  Thedemurrer  is  for  the  non-Joinder 
of  Martha  Craddock  as  a  party  defendant. 
No  such  Individual  is  named  in  the  bill  or 
exhibits,  and  neither  disclose  or  iudicate  in 
any  way  that  she  has  any  Interest  in  the 
subject-matter  of  the  suit.  The  bill  shows 
that  Matilda  Craddock  was  the  wife  of 
George  Craddock,  and  alleges  that  as  such 
she  Joined  in  the  execution  of  the  mort- 
gage. A  demurrer  for  the  want  of  parties, 
which  does  not  specify  those  who  should 
have  been  Joined,  should  be  overruled. 
Chambers  v.  Wright,  62  Ala.  444.  In  that 
aspect  of  the  case  In  which  it  Is  sought  to 
foreclose  the  mortgage,  it  may  become 
necessary,  or  at  leaet  proper,  to  Join  the 
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wife  of  George  F.Craddock  as  a  defend  ajit, 
even  srranting;  his  sole  ownerfihip  of  the 
land.  Otherwise  it  may  be  that  foreclos- 
ure would  I'.dve  the  equity  of  redemption 
outstandUig  in  her. 

A  mortgagee,  who  purchases  either  by 
himself  or  through  an  agent  at  a  sale 
made  by  himself  underthe  power  contained 
in  the  mortgage,  and  which  does  not  au- 
thorize him  to  become  the  purchaser,  may 
come  into  equity  to  have  the  inlirmlty  of 
bis  title,  resulting  from  the  mortgagor's 
right  to  disafBrm  the  sale,  removed  by  a 
confirmation  of  the  sale,  if  the  mortgagor 
so  elects,  or  by  a  resale  under  a  decree  of 
the  Court.  This  is  the  equity  presented  by 
the  present  bill,  and  the  demurrer  for  want 
of  equity  was  properly  overruled.  Mc- 
Lean V.  Presley,  56  Ala.  211. 

The  decree  of  the  chancery  court  is  af- 
firmed. 


(8»  Ala.  878) 
WerTH  V.  MONTOOMERT  LAND  &  IMP.  CO. 

{Supreme  Court  of  Alabamtu    Jan.  87, 1890.) 
Plbadimo— Plbas. 
When  a  plea  assumes  to  answer  the  whole 
declaration,  but  fails  to  negative  the  causa  of  ao- 
tion  set  out  in  each  ooiut,  It  Is  demurrable. 

AppeaJ  from  circuit  court,  Montgomery 
county ;  John  P.  HnsBARD,  Judge. 

Action  of  asautnpsit. 

Bice  &  Wiley,  for  appellant.  Tompktna 
&  Troy,  tor  appellee. 

SoMEBViLLE,  J.  1.  The  complaint  con- 
tains three  separate  counts,  the  two  first 
being  common  counts,  respectively  for 
goods  and  chattels  sold,  and  on  an  ac- 
count stated.  The  third  declares  on  a  spe- 
cial agreement  in  writing  to  pay  a  sum 
certain  for  30  shares  of  the  capital  stock 
of  the  plaintiff  corporation.  The  defend- 
ant answers  by  interposing  a  single  s]>e» 
cial  plea,  which  professes  to  go  to  the 
whole  complaint.  This  plea  alleges  fraud 
In  the  procurement  of  the  defendant's  sub- 
scription to  the  said  stock  which  consti- 
tuted the  consideration  of  the  written  in- 
strument described  iu  the  third  count. 
While  the  plea,  therefore,  professes  to  an- 
swer the  whole  complaint,  Including  the 
tbiree  counts,  it  in  fact  answers  only  the 
third  count.  The  settled  rule  of  pleading 
is  that,  when  a  plea  assumes  to  answer  the 
whole  declaration  or  complaint,  but  falls 
to  negative  the  cause  of  action  set  out  In 
each  count,  or,  in  other  words,  answers 
only  a  part  of  the  complaint,  it  is  demurra- 
ble. Wilkinson  v.  Moseley,  80  Ala.  562; 
Tomklee  v.  Reynolds,  17  Ala.  109;  White  v. 
Yarbrough,  16  Ala.  109;  Galbreath  v.  Cole, 
61  A  la.  139.  The  reason  Is  that  each  count 
purports  on  Its  face  to  disclose  a  distinct 
right  of  action,  unconnected  with  that 
stated  in  any  of  the  other  counts,  and  this 
is  so  whether  the  suitinfact  embraces  two 
or  more  causes  of  action,  or  only  two  or 
more  different  statements  of  the  same 
cause  of  action.  Whether,  therefore,  the 
plaiutitf  claims  a  recovery  In  such  case, 
upon  one  right  of  action  only,  or  upon  sev- 
eral, cannot  appear,  except  when  disclosed 
by  the  evidence.  It  does  not  appear  on 
demurrer.  The  plaintiff,  by  maintaining 
one  good  count,  will  establish  bis  right  of 


recovery,  although  he  fall  on  all  the  oth- 
ers. Hence  a  plea  falling  to  answer  every 
good  count,  is  bad,  and  its  insufficiency 
may  be  taken  advantage  of  by  demurrer. 
Gould,  PI.  p.  159,  c.  4,  §§  4-6;  Steph.  PI. 
(Tyler,)  216;  Heard,  Civil  PI.  161;  Tabler 
V.  Coal  Co.,  79  Ala.  877.  On  this  principle 
the  eleventh  assignment  of  the  plaintiff's 
demurrer  to  the  special  plea  of  defendant 
was  properly  sustained,  without  regard 
to  any  question  affecting  the  merit  or 
soundness  of  the  other  assignments.  Non 
constat  the  common  counts  in  the  com- 
plaint might,  on  the  evidence,  have  dis- 
closed a  valid  cause  of  action  entirely  dis- 
connected with  the  alleged  subscription  to 
the  corporate  stock,  as  to  which  the  fraud 
was  charged. 

2.  The  record  shows  that  the  court  sus- 
tained the  entire  demurrer,  which  con- 
tained 12  separate  grounds.  The  defend- 
ant declined  to  plead  further,  and  allowed 
final  judgment  to  go  against  him  on  the 
demurrer.  This  court  on  appeal,  there- 
fore, is  compelled  to  sustain  the  action  of 
the  primary  court,  inasmuch  aa  one  of  the 
several  grounds  of  demurrer  was  unques- 
tionably well  taken.  Guilford  v.  Kendall, 
42  Ala.  651.  The  judgment  must  accord- 
ingly be  affirmed. 

Clopton,  J.,  not  sitting. 


(8>  Ala.  Ml) 

Meriwether  v.  Lowndes  Coontt. 

(Supreme  Cottrt  of  Alabama.    Jan.  38, 1890.) 

BsmaBS — Botro  fob  Co:sstruction— Act  of  God. 

1.  Where  a  bridge  builder  executes  a  bond 
conditioned  that  the  bridge  built  shall  be  "kept  in 
good  repair, "  and  shall  "  remain  safe  continuously 
for  the  period  of  five  years,  for  the  passage  of 
travellers. "  etc,  and  said  bridge  is  washed  away 
by  flood  vrithin  less  than  five  years,  an  action  will 
lie  on  the  bond  for  breach  thereof,  upon  failure  to 
rebuild. 

3.  Code  Ala.  1886,  {  1457,  which  provides  that 
where  a  bridge  is  guarantied  by  the  bond  of  the 
builder  to  stand  for  a  stipulated  period,  and  said 
bridge  is  washed  away,  the  commissioners'  court 
shall,  upon  the  fact  being  made  known  to  them  by 
any  freeholder  of  the  county,  notify  the  contractor 
to  rebuild,  and,  in  case  of  his  refusal  or  neglect  to 
do  so  In  a  reasonable  time,  shall  order  suit  to  be 
brought  on  such  bond,  does  not  make  the  giving 
of  such  information  by  a  freeholder  a  condition 
precedent  to  the  action  of  the  court  in  giving  no- 
tice to  rebuild,  or  its  authority  to  order  suit 
brought,  but  it  makes  a  duty,  otherwise  discre- 
tionary, mandatory  on  the  court. 

8.  Where  t^e  bond  of  a  contractor  recites  that 
the  consideration  paid  by  the  county  is  both  for 
the  work  of  building  a  bridge  and  for  the  exeou- 
tion  of  the  bond,  and  one  of  the  undertakings  of 
said  bond  is  an  obligation  to  keep  the  entire  bridge 
in  good  repair  for  a  stipulated  period,  the  obligor 
cannot  avoid  his  liability  to  rebuild  as  to  the  span 
because  the  county  furnished  all  the  materials  for 
this  part  of  the  bridge,  and  paid  him  the  additional 
sum  of  $25  for  superintending  its  erection. 

Appeal  from  circultcourt,  Lowndes  coun- 
ty; John  Moore,  Judge. 

Action  by  I^owndes  county  against  R. 
L.  Meriwether,  as  administratrix  of  the 
estate  of  J.  N.  Meriwether,  deceased,  on  a 
bond  made  by  the  defendant's  intestate. 
The  broach  complained  of  Is  the  failing  of 
the  contractor  or  obligor  to  rebuild  a  bridge 
which  had  been  washed  away,  after  hav- 
ing been  notified  to  do  so  by  the  board  of 
revenue  of  said  county.     The  defendant 
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pleaded  tbe  general  leane,  and  a  special 
plea  of  "  the  act  of  God  "  In  tbe  bridge  be- 
ing washed  away. 

Bice  *  Wilejr,  for  appellant.  O.  Cook,  for 
appellee. 

SoMSRViLLE,  J.  The  bond  of  the  defend- 
ant's  intestate,  which  is  here  sued  on,  for 
tbe  conaideratios  specified,  bound  him,  by 
covenant,  not  only  to  build  the  bridge  con- 
tracted for  by  tbe  county  of  Lowndes,  but 
also  for  five  years  to  keep  the  structure  in 
repair.  The  express  condition  of  the  nn- 
dertalcing  is  that  said  bridge  shall  be"kept 
in  good  repair"  by  the  obligor,  and  shall 
"  remain  safe  continuously  from  the  time  of 
Its  acceptance  [by  the  county,]  for  the 
period  of  flTe  years,  for  the  passage  of 
travelers  and  other  persons,  as  well  as  for 
allpnrposes  for  which  said  bridge  may  be 
properly  and  lawtally  osed." 

It  is  not  denied,  on  the  one  hand,  that 
tbe  bridge  In  qnestion  was  constructed  in 
a  skillful  and  workman-like  manner,  nor, 
on  the  other,  that  the  county  had  tbe  an- 
thority  to  contract  generally  for  the  con- 
struction of  bridges,  free  or  toll,  and  to 
take  a  bond  to  keep  them  in  good  repair 
for  a  stipulated  i^riod.  Code  1886,  §§  1442, 
1456, 1457.  The  breach  of  the  bond  asslg^ned 
is  that  the  bridge  was  washed  away  by  a 
flood,  within  the  period  it  was  stipulated 
to  stand,  and  thereby  became  Impassable 
to  tbe  public,  and  that  the  defendant's  in- 
testate retnsied  to  rebuild  and  repair  the 
bridge,  although  notified  to  do  so  by  the 
board  of  revenue  of  the  county,  which  was 
Invested  with  the  Jurisdiction  and  powers 
conferred  by  the  statute  on  courts  of  county 
commissioners  in  reference  to  the  subject  of 
bridges. 

1.  The  main  defense  nrged  to  the  suit  is 
that  the  bond  imposed  no  duty  on  the  ob- 
ligor to  rebuild  the  bridge,  but  only  to  keep 
it  in  repair  so  long  as  it  stood ;  and  that 
tbe  structure  was  destroyed  from  no  defect 
in  the  work,  but  by  an  extraordinary  and 
nnprecedented  flood,  which  was  an  act  of 
Ood,  not  covered  by  the  covenants  of  the 
bond.  This  defense  was  cleariy  not  good. 
There  is  a  long  line  of  cases,  both  In  Eng- 
land and  this  country,  which  settle  the 
proposition  that  an  unconditional  express 
covenant  to  repair  or  keep  in  repair  is 
equivalent  to  a  covenant  to  rebuild,  "and 
binds  the  corenantorto  make  good  any  in- 
jury which  human  power  can  remedy,  even 
if  caused  by  storm,  flood,  fire,  inevitable 
accident,  or  the  act  of  a  stranger;"  and 
that,  while  an  act  of  Ood  will  excuse  the 
non-performance  of  a  duty  created  bylaw, 
it  will  not  excuse  a  duty  created  by  con- 
tract. Abby  V.  BiUups,  36  Miss.  618,  72 
Amer.  Dec.  143,  and  note,  p.  148 ;  Ross  v. 
Overton,  3  Call,  809;  Polack  v.  Pioche,  95 
Amer.  Dec.  115,  note,  121,122;  Hoy  v.  Holt, 
91  Pa.  St.  88;  Miller  v.  Morris,  40  Amer. 
Rep.  814;  School-Dist.  v.  Dauchy,  68  Amer. 
Dec.  371 :  Beach  v.  Grain,  49  Amer.  Dec.  369, 
note,  374;  Van  Wormer  v.  Crane,  16  N.  W. 
Rep.  686;  Warren  v.  Wagner,  75  Ala.  188; 
Nave  V.  Berry,  22  Ala.  382.  The  courts 
have  no  authority  to  relieve  contracting 
parties  from  the  hardships  often  occa- 
sioned by  such  contracts,  as  it  la  within 
the  power  of  obligors  to  provide  in  ad- 
vance by  excepting  liability  for  casualties 


of  this  nature  from  the  terms  of  their  con- 
tracts, if  they  so  elect.  The  contract,  more- 
over, shows  that  the  duty  of  keeping  "in 
good  repair"  is  coupled  with  the  covenant 
that  the  bridge  shall  "remain  safe"  for  the 
period  stipulated.  And  the  statute  clearly 
contemplates  that  when  a  bridge,  con- 
structed under  such  a  contract.  Is  "washed 
away,  or  so  damaged  [In  any  manner]  as 
to  becotne  unsafe  to  the  public,"  within 
the  period  covered  by  the  bond,  such  ac- 
cident shall  be  such  a  breach  of  the  bond 
as  to  constitute  a  ground  of  action.  Code 
1886,  I  1457.  The  second  plea  interposing 
this  defense  was  bad,  and  the  court  did 
not  err  in  sustaining  the  demurrer  to  it. 

2.  Where  a  bridge  is  thus  erected  by  con- 
ti'act  with  the  county,  and  contains  a 
guaranty,  by  bond  or  otherwise,  to  stand 
for  a  stipulated  period,  the  statute  pro- 
vides, if  the  structure  is  "  washed  away,  or 
so  damaged  as  to  become  unsafe  to  the 
public,"  that  tbe  commlBsioners'  court 
"shall,  upon  the  fact  being  made  known  to 
them  by  any  freeholder  of  the  county,  noti- 
fy the  pon  tractor  to  rebuild  such  bridge,  if 
washed  away,  or  repair  it,  If  damaged, 
and,  in  case  of  his  refusal  or  neglect  to  do 
so  in  a  reasonable  time,  (to  be  judged  by 
the  court,)  shall  order  suit  to  be  brought 
in  the  name  of  tbe  county  on  such  bond. " 
Code  1886,  §  1457.  It  is  contended  on  betaaJt 
of  the  appellant  that  the  commissioners' 
court  had  no  authority  to  notify  the  con- 
tractor to  rebuild,  or  to  bring  the  present 
suit,  until  the  tact  of  the  damage  to  tbe 
bridge  was  made  known  to  tbe  court  by  a 
freeholder.  The  statute  is  not  susceptible 
of  this  construction.  The  giving  of  such 
Information  by  a  freeholder  wasnot  intend- 
ed as  a  condition  precedent  to  the  action 
of  the  court  in  giving  notice  to  rebuild,  or 
its  authority  to  order  suit  brought,  but  to 
make  it  a  duty,  otherwise  discretionary, 
mandatory  on  the  court.  The  authority 
to  sue,  and  to  take  all  preliminary  steps 
necessary  thereto,  is  an  implied  incident  of  < 
the  contract,  and  of  the  general  statutory 
powers  conferi-ed  on  counties  as  bodies 
corporate,  in  any  court  of  record.  Id.  §§886, 
1467;  James  v.  Conecuh  Co.,  79  Ala.  304. 

3.  It  Is  further  contended  that  there  was 
no  consideration  for  the  execution  of  the 
bond  so  far  as  concerned  the  construction 
of  the  span  of  the  bridge, because  thecoun- 
ty  furnished  all  the  material  for  this  particu- 
lar part  of  the  structure,  and  paid  the  obli- 
gor the  additional  sum  of  f25  for  superin- 
tending its  erection.  This  fact  does  not,  in 
ourjudgment,  change  the  aspect  of  tbecase. 
The  bond  itself  recites  that  the  considera- 
tion of  $250,  paid  by  the  county  to  the  ob- 
ligor, was  both  for  the  work  of  building 
the  bridge,  and  for  the  execution  ot  the 
bond,  which  necessarily  includes  the  as- 
sumption of  its  undertakings.  One  of  these 
undertakings  is  the  obligation  to  keep  the 
entire  bridge,  and  not  a  part  of  it,  iu  good 
repair  for  the  period  stipulated.  The  au- 
thority of  the  commissioners'  court  was 
to  make  a  contract  for  building  a  bridge, 
and  to  take  a  bond  guarantying  the  suiB- 
ciency  and  permanency.  Itwasimmaterial 
whether thedefendant'B intestate  furnished 
all  or  a  part  of  the  materials,  or  whether 
the  county  furnished  them.  It  was  equal- 
ly unimportant  whether,  as  contractor, he 
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built  a  part,  and  sapeiintended  the  build- 
ing of  the  other  part,  or  whether  he  built 
the  entire  structure.  He  has,  for  a  valua- 
ble consideration,  contracted  to  guaranty 
the  whole,  and  must  abide  by  the  terms  of 
his  agreement.  That  the  commissioners' 
court  had  the  authority  to  enter  into  such 
an  agreement  as  that  imported  by  the 
bond  we  entertain  no  doubt.  It  follows 
from  the  foregoing  views  that  the  rulings 
of  thecircult  court  were  all  free  from  error, 
including  the  giving  of  the  general  affirm- 
ative charge  requested  by  the  plaintiff. 
Affirmed. 

(88  Ala.  ZlSi 

Fabbiob  V.  New  England  Mortoaob  Se- 

CTJEITY  Co. 

{Supreme  Cowrt  <if  Alabama.  Jan.  80, 1890.) 

FoBBioN  CoRPORATioKa— Loan  Skoubbd  bt  Mobt- 

OAOB— FOBEOLOSUKE — ^EviDBUOB. 

1.  The  slagle  act  of  nuiklnf;  one  loan  of  money, 
and  taking  a  mortgase  to  secure  it,  in  Alabama. 
by  a  foreign  corporation  engaged  in  the  business 
01  loaning  money  on  mortgages,  when  it  has  no 
place  ot  business  or  agent  In  the  state,  is  a  riola- 
tton  of  Const.  Ala.  art.  14,  S  4,  providing  that  no 
foreign  corporation  shall  do  "  any  business  "in  the 
state  without  having  at  least  one  known  place  of 
business,  and  an  authorized  agent,  therein. 

8.  Where  such  foreign  corooration  thus  lends 
money,  and  takes  a  mortgage  therefor,  in  violation 
of  the  constitution,  the  promise  of  the  mortgagor 
to  pay  is  voidj  and  a  bill  to  foreclose  the  mortage 
cannot  be  maintained. 

8.  Where  the  morteage  recites  that  it  is 
"made, "  and  the  acknowledgment  is  taken,  in  Ala- 
bama, It  is  prima  facie  shown  that  the  loan  of  the 
money  and  taking  of  the  security  by  mortgage  was 
transacted  in  said  state,  though  the  loan  was  made 
payable  In  another  state. 

Appeal  from  chancery  court,  Lowndes 
county;  John  A.  Foster,  Chancellor. 

Bill  by  the  New  England  Mortgage  Secu- 
rity Company  against  J.  S.  Farrior  to  fore- 
close a  mortgage.  Judgment  for  com- 
plainant.   Defendant  appeals. 

Wa,tta  &  Son,  tor  appellant.  Caldwell 
'  Bradabaw  and  Webb  &  TiUman,  for  appel- 
lee. 

SoMKBTiLLB,  J.  The  bill  is  filed  by  ator- 
eign  corporation  for  the  purpose  of  fore- 
closing a  mortgage  on  certain  lands  in  the 
counties  of  Montgomery  and  Lowndes; 
Bald  conveyance  bearing  date  April  13,1886, 
and  beingexecuted  to  secure  a  loan  of  mon- 
ey by  the  complainant  to  the  mortgagor. 
This  was  prior  to  the  act  of  February  28, 
1887,  passed  to  give  additional  force  and 
effect  to  section  4  of  article  14  of  the  pres- 
ept  constitution  of  Alabama,  which  pro- 
vides that  "no  foreign  corporation  shall 
do  any  business  in  this  state  without  hav- 
ing at  least  one  known  place  of  business, 
and  an  authorized  agent  or  agents,  there>- 
In."    Acts  18S6-87,  pp.  102-104. 

1.  The  bill  must  be  construed  to  aver 
that  the  complainant  corporation  had  a 
duly-constituted  agent,  and  a  known  place 
of  business,  in  Alabama  only  when  the 
suit  commenced,  and  not  when  the  money 
was  loaned,  or  the  mortgage  was  taken, 
which  was  more  than  three  years  before 
the  filing  of  the  bill.  The  rule  is  to  construe 
pleadings  more  strongly  against  the  plead- 
er, on  the  principle  that  he  will  always 
m  ake  his  allegations  as  f  av  orable  to  himself 


as  his  facts  and  his  conscience  will  allow. 
It  scarcely  requires  this  rule  to  be  invoked 
to  hold  that  the  allegations  contained  in 
the  first  paragraph  of  the  bill  on  this  sub- 
ject were  insufficient,  and  subject  to  the 
demurrer  taken  on  this  ground.  The  chan- 
cellor erred  innot  sustaining  thedemurrer. 
Telegraph  Co.  v.  Telegraph  Co.,  67  Ala.  26; 
Dudley  v.  CoUier,  87  Ala.  431,  6  South.  Rep. 
304. 

2.  The  bill  shows  on  its  face,  with  suffi- 
cient certainty,  that  the  notes  and  mort- 
gage were  presumptively  executed  and  de- 
livered in  this  state.  They  all  bear  date 
April  18, 1886;  the  notes  and  the  mortgage 
alike  being  dated  in  Alabama.  There  is 
contained,  moreover,  in  the  body  of  the 
mortgage,  this  declaration :  "  It  is  further 
agreed  between  the  parties  hereto  that 
the  notes  herein  described  and  this  mort- 
gage shall  be  governed  and  construed  by 
and  under thelawB of  thestateof  Alabama, 
•where  the  same  is  made."  The  word 
"made"  here  obviously  means  "executed," 
and  the  latter  word  involves  the  act  of  de- 
livery. The  acknowledgment,  moreover, 
taken  before  the  notary,  imports  in  ex- 
press words  that  the  grantor  executed  the 
mortgage  on  the  day  it  bore  date.  As  said 
In  Hill  V.  Nelms,  86  Ala.  442,  6  South.  Rep. 
796,  "  the  execution  of  aconveyance  ordlna^ 
rily  Includes  Its  signing,  sealing,  and  deliv- 
ery, or  the  doing  of  every  formal  thing  nec- 
essary to  complete  or  carry  It  into  effect." 
Itwaslmmaterial,  therefore,  that  thenotes 
were  made  payable  In  the  state  of  New 
York.  The  loan  of  the  money,  and  thetak- 
Ingof  thesecurltyby  mortgage,  were  prima 
facie  transacted  In  Alabama. 

3.  The  bill  alleges  that  the  complainant 
corporation, "  under  its  charter  and  laws  ot 
Incorporation,  bad  full  power  and  author- 
ity" to  loan  the  money,  and  take  the  mort- 
gage in  controversy.  In  engag^ing  in  such 
a  transaction,  the  complainant  was  in  the 
exercise  of  its  chief  corporate  function  as 
Imported  by  its  very  name,  and  as  admitted 
by  the  bill.  The  probibitiou  of  the  consti- 
tution is  against "  doing  any  business  in  this 
state"  without  compliance  with  the  con- 
ditions specified.  The  doing  of  a  single  act 
of  business,  if  it  be  In  the  exercise  of  a  cor- 
porate function,  is  as  much  prohibited  aa 
the  doing  of  a  hundred  such  acts;  and  It  is 
]ust  as  much  opposed  to  the  policy  of  the 
constitution,  which  is  to  protect  our  citi- 
zens against  the  fraud  and  imposition  of 
Insolvent  and  unreliable  corporations,  and 
to  place  them  in  an  attitude  to  be  reached 
by  legal  process  from  our  courts  in  the 
eventol  any  existing  necessity  to  bringsult 
i^ainst  them  to  vindicate  a  legal  right,  or 
to  contest  the  validity  of  any  contract 
made  by  or  w^ith  them.  The  phrase  "do- 
ing any  business"  Is  more  comprehensive 
in  meaning  than  the  carrying  on  orengag- 
ing  in  business  generally,  which  Involves 
the  idea  of  continuance,  or  the  repetition 
of  like  acts.  All  the  adjudged  cases,  so  far 
as  we  have  examined,  in  and  out  of  this 
state,  assume  this  to  be  true,  except  the 
case  of  Mantifacturing  Co.  v.  Ferguson,  113 
U.  S.  727,  5  Sup.  Ct.  Kep.  739;  2  Mor.  Priv. 
Corp.  (2d  Ed.)  §§  661-665,  and  cases  cited. 
There  it  was  said  that  a  clause  in  the  con- 
stitution of  Colorado  llkethe  one  here  under 
consideration  was  not  to  be  construed  to 
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prohibit  a  single  act,  bnt  only  "the  car- 
rying on  of  buBlness"  by  a  foreign  corpo- 
ration. The  act  there  done  was  the  maJt- 
ing  of  a  contract  in  Colorado  to  manufact- 
ure certain  machinery  in  Ohio,  to  be  deliv- 
ered in  the  latter  state  for  transportation 
to  the  purchasers  In  the  former.  Theprom- 
iae  wan  a  mere  agreement  to  deliver  goods 
In  another  state,  and  possibly  was  not  the 
unlawful  exercise  of  a  corporate  function. 
Beard  v.  Publishing  Co.,  71  Ala.  60.  How- 
ever that  may  be,  we  do  not  concur  In  the 
construction  given,  in  which,  also,  two  of 
the  judges  of  the  court  rendering  the  de- 
cision, it  seems,  did  not  agree.  Their  con- 
currence in  the  judgment  was  placed  solely 
on  the  ground  that  the  prohibition  con- 
tained in  the  Colorado  constitution,  when 
directed  against  a  sale  of  that  character, 
would  be  an  attempted  regulation  of  com- 
merce between  the  states,  and  on  this  ac- 
count void  for  repugnancy  to  the  Federal 
Constttntlon. 

4, 6.  In  Dudley  v.  Collier,  87  Ala.  431,  6 
South.  Bep.  804,  we  dlscnssed  at  some 
length  this  clause  of  our  coastitntion,  and 
the  act  of  the  legislature  seeking  to  cany  it 
Into  effect  by  the  Imposition  of  penalties  on 
offending  parties.  We  there  distinguished 
Sherwood  v.  Alvis,  83  Ala.  115,  3  South. 
Bep.  807,  as  involving  the  case  of  a  fore- 
closed mortgage  by  which  the  contract  in 
question  had  become  in  a  measure  fully 
executed  between  the  parties.  Thlsdistinc- 
tlon  is  recognized  also  in  the  more  recent  de- 
liverance of  Craddock  v  Mortgage  Co..  an- 
te, 196,  (decided  atthepresent  term,)  which 
was  determined  on  the  authority  of  that 
case.  The  legislative  act  cannot  change 
the  construction  or  meaning  of  the  consti- 
totional  clause  under  consideration,  it 
may  throw  light  on  its  construction,  and 
render  its  enforcement  more  effective;  but 
it  can  neither  add  to  nor  take  from  the 
legal  significance  of  its  meaning,  which  was 
the  same  before  as  after  the  date  of  the  en- 
actment designed  to  give  vigor  to  Its  execu- 
tion. Butthe  statute  maybe  looked  to  as 
a  legislative  Interpretation  of  the  consti- 
tutional clause,  and  as  such  is  entitled  to 
much  weight.  Manufacturing  Co.  v.  Fer- 
guson. 113  D.S.  727,  5  Sup.Ct.B^.  739;  Ex 
parte  Hardy,  68  Ala.  303. 

This  case,  in  our  Judgment,  must  be  gov- 
erned by  the  rule  declared  in  Dudley  v.  Col- 
lier, supra.  The  loan  of  the  money  by  the 
complainants  to  the  defendant  was  an  act 
of  corporate  business  which  was  prohib- 
ited by  the  constitution,  and  this  illegal 
act  was  the  consideration  of  the  defend- 
ant's promise  to  pay  theborrowed  money. 
The  promise  therefore  wa«  void,  and,  be- 
ing executory, thecourts  will  notlend  their 
aid  to  its  enforcement ;  for  this  -would  be 
in  subversion  of  a  regulation  made  for  the 
public  good. 

Apparent  Iniustlce.  It  Is  true,  often  fol- 
lows from  the  application  of  provisions 
of  this  nature,  by  which  contracts  are  an- 
nulled for  illegality,  or  as  obnoxious  to 
good  morals  or  violative  of  public  policy, 
or  for  repugnancy  to  positive  statutes. 
But  the  law  does  not  allow  this  result  for 
the  benefit  of  either  of  the  offending  parties 
as  being  less  censurable  or  more  favored 
than  the  other.  It  only  lets  the  parties, 
who  are  in  equal  fault,  severely  alone,  as 


the  surest  mode  of  securing  obedience  to 
the  authority  of  its  mandates. 

The  chancellor  erred  In  not  sustaining 
the  demurrer  to  the  bill,  and  in  the  decree 
rendered. 

Beversed  and  remanded. 


(88  Ala.  2S0) 
Mullens  et  a/,  v.  American  Fbbebolo 

Land  &  Mortgage  Co. 
{Supreme  Court  of  Alabama,    Jan.  80, 1890.) 

FOBEION    COBPOKATIONS— MOBTOAOES  — FORECLOS- 
URE. 

In  a  suit  to  foreclose  a  mortgage,  a  bill 
which  states  that  complainant,  who  is  a  foreien 
corporation,  has  complied  with  the  laws  of  the 
state  which  authorize  a  f  orei^  corporation  to  do 
business  in  the  state,  and  that  the  mortgage  sued 
on  was  executed  and  delivered  in  the  state,  ia  not 
sufilcientt  as  it  does  not  aver  that  the  corporation 
was  authorized  to  do  business  in  the  state  at  the 
time  the  mortgage  was  executed  and  delivered. 
Farrior  v.  Security  Co.,  ante,  200,  followed. 

Appecd  from  chancery  court,  Pickens 
county ;  Thomas  W.  Coleman,  Judge. 

Watta  <£  Son,  J.  C.  Jobnaton,  and  E.  D. 
Wlllett,  for  appellants.  D.  C.  Hods,  for 
appellee. 

Olopton,  J.  The  appellee,  the  Ameri- 
can Freehold  Land  &  Mortgage  Comjjany 
of  London,  is  a  foreign  corporation  duly 
Incorporated  under  thelaws of  Great  Brit- 
ain, and  flies  the  bill  to  foreclose  a  mort- 
gage executed  by  appellant  on  certain 
lands  in  the  county  of  Pickens,  in  this 
state.  The  averment  of  the  bill  Is  that 
complainant  has  complied  with  the  laws 
of  the  state  of  Alabama  which  authorize  a 
foreign  corporation  to  do  business  in  this 
state.  Construing  the  bill  most  strongly 
against  complainant,  it  shows  with  suffi- 
cient certainty  that  the  notes  and  mort- 
gage were  executed  and  delivered  In  Ala- 
bama. In  Farrior  v.  Security  Co.,  ante, 
200,  (decided  at  the  present  term,)  the 
averment  of  the  bill  was  that  the  corpora- 
tion complainant  has  a  duly-constituted 
agent,  and  a  known  place  of  business,  in 
Alabama.  It  was  held  that  the  bill  must 
be  construed  as  averring  that  the  com- 
pany had  a  duly-constituted  agent,  and  a 
known  place  of  business,  in  this  state  only 
when  the  suit  was  commenced,  and  not 
when  the  money  was  loaned  or  the  mort- 
gage taken,  and  therefore  was  not  an 
averment  that  thecorporation  had  a  duly- 
constituted  agent  and  known  place  of  bus- 
iness when  the  transaction  took  place,  as 
required  by  the  constitution  and  statute, 
and  for  this  reason  that  the  demurrer  to 
the  bill  was  erroneously  overruled.  On 
the  authority  of  that  case,  the  decree  of  the 
chancellor  overruling  the  demurrer  to  the 
present  bill  must  be  reversed.  Beversed  and 
remanded. 


Seawright  et  al.  v.  Farmer. 

{Supreme  Court  of  Alabama.  Jan.  37, 1890.) 
IfOBTajLOBs — Redemption. 
1.  A  creditor,  to  whom  the  holder  of  a  legal  ti- 
tle conveys  land  in  which  the  debtor  and  his  wife 
have  a  perfect  equity,  upon  his  agreement  to  recon- 
vey  to  the  debtor  on  the  payment  of  the  debt,  and. 
who  afterwards  enters,  is  only  a  mortgagee  in 
possession,  and  a  bill  to  redeem  may  be  filed  at  any 
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time  before  the  statntory  bar  of  10  years  ta  com- 
plete. 

8.  Though  the  prayer  to  redeem  the  whole 
property  may  be  for  broader  relief  than  that  to 
V7hlch  he  is  entitled,  because  the  wife's  undivided 
half  interest  does  not  pass  by  the  conveyance, — she 
not  having  been  a  party  to  the  arrangement,  and 
as  her  mortgage  to  secure  the  debt  of  her  husband 
would  have  been  void  under  the  statute  then  in 
force, — that  is  no  reason  for  denying  him  that  part 
of  the  relief  to  which  he  is  entitled. 

Appeal  from  chancery  court,  Butler 
county;  John  A.  Fosteh,  Chancellor. 

Bin  by  H.  A.  Parmer  and  Susan  Parmer, 
hjs  wife,  against  W.  K.  Parmer,  for  an  ac- 
counting and  for  leave  to  redeem.  The  bill 
was  subsequently  amended  by  striking  out 
the  name  of  Susan  Parmer  as  a  complain- 
ant, and  making  her  a  d^endant.  The 
original  defendant  having  died,  the  suit 
was  revived  against  L.  A.  Seawrtght,  ae 
bis  administrator,  and  against  his  heirs. 
The  d^endants  appeal  from  a  decree  over- 
raling  their  demurrer  to  the  bill. 

Richardson  &  Steiner,  'tor  apijellants. 
Stalling  &  WUktnsoa,  for  appellee. 

McClellan,  J.  The  ca«e  made  by  the 
averments  of  the  bill  is  substantially  this : 
H.  A.  Parmer,  the  complainant,  and  Susan 
Parmer,  his  wife,  held  a  perfect  equity  in 
the  land  In  controversy,  the  legal  title  be- 
ing •in  Mrs.  Allen.  The  complainant  was 
indebted  to  W.  K.  Parmer  In  the  sum  of 
$610,  and,  for  the  purpose  of  securing  the 
payment  of  this  sum,  he  procured  a  deed 
to  be  made  by  Mrs.  Allen  to  W.K.Parmer, 
and  took  from  the  latter  an  agreement  to 
convey  the  land  to  him  (H.'A.  Parmer) 
upon  the  payment  of  said  debt.  This  was 
to  1873.  Three  years  afterwards, — that  is. 
In  1876, — complainant  and  his  wife  continu- 
ing In  possession  meanwhile,  W.  K.  Parmer 
entered  without  the  consent  of  H.  A.  Par- 
mer or  his  wife,  the  other  tenant  In  com- 
mon, and  has  since  held  the  premises.  lu 
1884  the  present  bill  was  filed  by  H.  A. 
Parmer  and  Susan  Parmer  against  W.  K. 
Farmer,  and  was  subsequently  amended 
by  striking  out  the  name  of  Susan  Parmer 
as  a  complainant,  and  making  her  a  de- 
fendant; and,  W.  R.  Parmer  having  died, 
the  cause  was  revived  against  his  repre- 
sentative and  heirs.  The  bill  proceeds  on 
the  theory  that  the  deed  from  Mrs.  Allen 
to  W.  K.  Parmer,  made  at  the  Instance  of 
the  complainant,  covering  land  to  which 
he  and  his  co-tenant  had  an  equitable  title, 
and  Intended  solely  to  secure  the  payment 
of  the  debt,  is  in  truth  and  in  fact  only  a 
mortgage  in  equity;  audits  prayer  is  that 
It  be  declared  an  equitable  mortgage;  that 
defendants  be  decreed  to  account  for  the 
rents  and  profits  received  while  in  posses- 
Bion;  that.ifupon  such  an  accounting  any 
balance  be  found  due,  he  be  let  in  to  re- 
deem, the  alleged  deed  be  canceled,  etc. 

The  demurrers  setup  the  defense  of  state- 
ness of  demand,  the  statute  of  limitations 
of  10  years,  and  the  further  special  defense 
that  the  bill  shows  complainant  had  only 
an  undivided  hall  interest  in  the  land,  but 
seeks  to  redeem,  not  only  that  Interest,  but 
the  whole  of  the  property,  and  to  have  the 
rents  of  the  whole  Interest  accounted  for. 

We  do  not  understand  that  the  bill,  in 
'any  sense,  seeks  to  have  W.  K.  Parmer's 
agreement  to  con vfiyspeclllually  performed. 


Its  sole  purpose,  so  far  as  that  agreement 
is  concerned,  is  to  have  it  considered  with 
the  deed  of  Mrs.  Allen,  as  giving  to  that  in- 
strument the  defeasible  character  which 
shows  it  to  have  been  a  mortgage,  and 
not,  as  it  would  appear  if  considered  alone, 
an  absolute  conveyance.  We  have  no  diffi- 
culty in  concurring  with  the  chancellor 
that  the  allegations  of  the  bill  deariy  in- 
vest the  conveyance  with  that  character, 
and  that  the  defendant's  rights  and  duties 
are  those  simply  ot  a  mortgagee  in  posses- 
Blon  before  foreclosure.  A  bill  to  redeem, 
under  this  state  ot  things,  may  be  filed  at 
any  time  before  the  statutory  bar  ot  10 
years  gives  repose  to  the  title  of  the  mort- 
gagee. Byrd  v.  McDaniel,  33  Ala.  18 ;  Coyle 
V.  Wllklns,  57  Ala.  108;  Mewbum  v.  Bass, 
82  Ala.  622,  2  South.  Bep.  620. 

The  present  case  is  distinguishable  from 
the  cases  of  Moseleyv.  MoBeley,86  Ala.  289, 
5  South.  Bep.  732,  and  Micou  y.  Ashurst,  65 
Ala.  607,  where  the  transactions  were  h^d 
to  be  conditional  sales,  on  two  grounds: 
Ftrsttthsit  the  complainant  here  had  aper- 
tect  equity,  having  f ull,y  paid  the  purchase 
money,  whereas  In  each  of  those  cases  the 
party  who  claimed  as  mortgagor,  ajid  was 
held  to  be  a  vendor  on  condition,  had  not 
paid  for  the  land,  and  hence  did  not  hare 
an  equitable  title;  and,  second,  in  those 
cases  there  was  no  independent  debt  be- 
tween the  origfinal  vendee  and  the  person 
to  whom  the  original  vendor  conveyed  the 
premises,  with  a  defeasance  in  favor  of  the 
Tendee,  when  in  this  case  tberewas  an  inde- 
pendent debt,  which  was  not  paid,  but 
continued  to  be  a  subsisting  liability  with 
the  conveyance,  as  a  mere  security  for  its 
payment.  This  last  fact  is  usually  one  cA 
the  decisive  tests  by  which  the  question 
whether  the  relation  of  mortgagor  and 
mortgagee  exists  between  the  parties  is 
decided.  Vincent  v.  Walker,  86  Ala.  833,  6 
South.  Bep.  465. 

The  relation  of  mortgagor  and  mort- 
gagee existing,  on  this  state  of  facts,  be- 
tween H.  A.  and  W.  K.  Parmer,  does  not 
extend  to  Susan  Parmer,  the  wife  ot  the 
former.  Her  undivided  half  Interest  in  the 
land  did  not  pass  under  the  mortgage  for 
the  two  reasons, — either  one  of  which  is 
sufficient, — that  she  was  not  a  party  to 
the  arrangement  under  which  Mrs.  Allen 
executed  the  conveyance;  and  that  the 
mortgage,  being  to  secure  the  debt  of  her 
husband,  would  have  been  void  as  to  her 
interest  under  the  statute  then  in  force, 
even  had  she  formally  executed  it,  the  land 
presumably  being  a  part  of  her  statutory 
separate  estate.  Steed  ▼.  Knowles,  79  Ala. 
446. 

The  mortgage,  therefore,  embraces  only 
the  complainant's  undivided  halt  interest, 
and  his  prayer  to  redeem  the  whole  prop- 
erty, if  Indeed  it  Is  at  last  any  more  that  a 
prayer  to  be  let  in  to  raise  the  mortgage 
oft  the  premises  in  so  tar  as  it  is  really  an 
Incumbrance  on  any  part  thereof  or  inter- 
est therein, — which  wedo  not  decide, — may 
be  for  broader  relief  than  he  is  entitled  to ; 
but,  on  the  facts  alleged,  he  Is  clearly  en- 
titled to  some  part  of  the  relief  he  asks,  and 
the  fact  that  he  is  not  entitled  to  all  that 
Isprayedls  no  reason  lordenytng  him  that 
part.  The  same  observation  will  appljr 
with  respect  to  the  rente  and  profits  of  the 
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undivided  balf  interest  which  belonged  to 
hts  wife,  even  if  It  be  conceded  that  these 
under  the  particular  (acts  of  this  case  did 
not  belong  to  the  husband,  as  to  which  it 
la  not  necessary  that  we  should  expniss  an 
opinion.    Munfurd  v.  Pearce.  70  Ala.  452. 

There  wan  no  error  In  the  decree  overrul- 
ing the  demurrers,  and  it  is  affirmed. 

(88  Ala.  421)  ~~~~" 

Caldwkll  t.  Giodkb. 

iSupreme  Court  nf  Alabama.   Jan.  27, 1890.) 

LooAj.  Option  Laws— Nbw  Klbctioh. 

1.  Under  Act  Ala.  Haroh  IB,  1875,  (local  option 
law.)  providing,  In  section  11,  that  after  the  lapse 
of  12  months  from  an  election  establisMng  prohi- 
bition in  a  given  district,  or  refusing  to  repeal  it, 
"any  citizen,  being  a  freeholder  within  snch  limtte, 
desiring  to  have  the  order  revoked, "  may  petition 
for  a  new  election,  the  new  election  cannot  be  called 
fora  territory  fonningapart  only  of  tliatforwiilob 
the  first  eleotion  was  neld. 

3.  A  freeholder  of  that  part  of  the  original  dis- 
trict in  which  the  new  election  is  sought  to  be  held 
is  entitled  to  intervene  in  the  proceedings,  by  pe- 
tition, to  set  aside  the  order  for  the  new  election 
for  Don-compUance  with  the  statvte. 

Appeal  from  probate  court,  Jackson 
county ;  John  H.  Norwood,  Judge. 

Petition  by  Amos  Grider  to  the  probate 
Judge  for  an  order  directing  a  part  of 
beat  10  of  JacliBon  county  to  vote  on  the 
question  whether  or  not  a  previous  order 
establishing  prohibition  in  the  beatshould 
be  revolted  as  to  that  part  of  the  beat 
described  in  the  petition.  The  order  for 
the  election  having  been  made,  E.  H.  Cald- 
well interposed  a  petition  asking  that  It 
be  set  aside  on  thegroundtbatGrider'sap- 
plication  did  not  conform  to  the  statute. 
This  petition  having  been  denied,  and  the 
election  held,  Caldwell  appeals. 

W.  L.  SfurUn,  for  appellant  W.  H,  Nor- 
wood and  J.  B.  Ashley,  for  appellee. 

McClellan,  J.  The  act  ot  March  19, 1875, 
applicable  to  Jackson  county  among 
others,  authorizes  elections  to  be  held,  by 
order  of  the  Judge  of  probate  court,  to  de- 
termine whether  the  sale  of  intoxicating 
UquorsRhall  be  prohibited,  in  localities  des- 
ignated, by  petitions,  addressed  to  the 
probate  judge,  praying  that  the  elections 
be  ordered.  It  also  provides  that  if,  in  a 
given  Instance,  the  result  of  the  election 
shall  be  favorable  to  prohibition,  the  pro- 
bate Judge  shall  make  and  enter  an  order 
establishing  prohibition  in  the  particular 
territory,  give  certain  notices  of  such  or- 
der, etc..  and  thereafter  it  shall  be  unlaw- 
ful to  sell  liquor  within  the  district,  etc. 
Section  11  of  the  act  provides  that  after 
the  lapse  of  12  months  from  any  prior 
election  under  which  prohibition  has  been 
established,  or  in  which  the  vote  has  been 
a^eAnat  revocation  of  the  order  establish- 
ing prohibition,  "any  citinen,  being  a  free- 
holder within  such  limits,  desiring  to  have 
the  order  revoked, "  may  petition  the  pro- 
bate Judge,  in  the  same  manner  as  in  the 
first  instance,  for  an  election  to  determine 
whether  the  order  shall  be  revoked.  Dpon 
this  petition  being  filed.  It  Is  made  the 
duty  of  the  probate  judge  to  order  an  elec- 
tion, and  it  a  majority  of  the  votes  cast 
ther^n  are  against  prohibition,  then  the 
probate  judge  "shall  make  an  order  revok- 
ing the  former  order  made  by  him,  prohib- 


iting the  sale  or  giving  away  of  spirituous 
or  vinous  liquors  within  such  limits." 

Cnder  this  act  an  election  was  held  in 
and  for  beat  10.  in  Jackson  county, In  1881, 
resulting  in  favor  of  prohibition,  and  an 
order  was  duly  made  and  entered  accord- 
ingly. In  August,  1889,  appellee,  Grider, 
filed  a  petition  praying  that  an  order  be 
made  for  an  election  to  be  held.  In  and  by 
the  voters  of  a  part  of  said  beat,  to  deter- 
mine whether  the  order  of  1881  should  be 
revoked  as  to  such  part  of  the  territory 
embraced  In  the  former  order.  The  elec- 
tion was  ordered,  and  thereupon  the  appel- 
lant filed  his  petition  before  the  judge  of 
probate,  insisting  that  the  application  for 
the  order  did  not  comply  with  the  statute 
in  several  particulars,  and,  among  others. 
In  that  it  did  not  make  a  case  or  pray  for 
an  election  as  to  whether  the  former  or- 
der, covering  the  whole  precinct,  shonld  be 
revoked,  and  praying  that  the  order  for 
an  election  be  set  aside,  revoked,  and  an- 
nulled, etc.  Appellant's  petition  was  de- 
nied, the  election  held,  resulting  in  favor 
of  rescinding  the  former  order  so  far  as  it 
related  to  that  part  of  beat  10  which  was 
descril)ed  in  Grider's  petition,  and,  appel- 
lant's further  objections  thereto  being  al- 
so overruled,  an  order  was  entered  up  re- 
voking the  former  oilier  as  to,  and  only 
as  to,  such  part  of  the  original  territoiy; 
and  from  the  rulings  of  the  judge  of  pro- 
bate in  this  behalf  the  present  appeal  is 
prosecuted. 

We  entertain  no  doubt  that  the  order 
tor  an  election  In  response  to  Grider's  peti- 
tion was  absolutely  void.  The  statute 
does  not  anthorice  the  election  for  which 
he  prayed,  nor  any  election  within  and 
confined  to  the  territory  described  in  his 
petition.  The  language  of  the  act  in  re- 
spect to  a  second  election,  ex  vi  termini,  re- 
fers to  the  revocation,  the  rescission,  the 
expunging  of  the  order  based  on  the  first 
election,  and  applying  to  the  whole  of 
beat  10,  and  necessarily  implies  that  this 
action  shall  be  the  result  of  an  election  par- 
ticipated in  by  all  of  the  qualified  voters 
of  that  precinct.  We  see  no  escape  from 
this  conclusion  on  the  letter  of  the  statute, 
and  it  is  reinforced  when  reference  is  had 
to  the  natural  and  probable  consequences 
of  a  different  construction.  If  the  order 
may  be  revoked  in  part,  on  the  vote  of  the 
people  in  the  limits  described  in  Griber's 
petition,  by  the  voters  of  that  territory, 
it  might  with  equal  propriety  be  revoked 
in  a  much  smaller  area,  or  in  two  or  three 
or  a  score  of  small  areas,  in  the  precinct, 
and  by  a  majority  of  the  votes  in  each  of 
such  areas,  though  the  combined  majori- 
ty might  still  be  a  minority  of  the  vote  of 
the  original  territory,  and  thus  the  sale 
ot  liquor  would  be  carried  on  throughout 
the  beat,  in  the  teeth  of  the  avowed  pur- 
pose of  the  law,  that  it  should  not  be  sold 
at  all  except  upon  a  vote  of  a  majority  in 
favor  of  Its  sale.  Nay,  more.  If  the  order 
may  be  thus  revoked  as  to  one-half  of  the 
beat.  It  may  in  like  manner  be  expunged 
on  the  vote  of  one-fourth,  or  one  tenth,  or 
one-hundredth,  or  any  area  which  a  peti- 
tioner may  be  pleased  to  describe,  having 
In  view  the  predilection  of  the  voters  there- 
in ;  and  thus,  on  the  petition  of  a  person 
desiring  to  sell  liquor,  an  election  might 
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be  ordered  for  any  plantation  or  tarm  In 
the  beat,  tbe  voters  resident  upon  which 
the  petitioner  conceived  to  be  under  bis 
control,  or  favorable  to  bis  purpose  to  es- 
tablish a  groggery,  and  all  the  supposed 
evils  of  the  liqaor  trafSc  vrould  be  visited 
upon  a  whole  community,  who  had,  it 
may  be  by  an  almost  unanimous  vote,  de- 
clared in  favor  of  prohibition,  by  the  votes 
of  a  half  dozen  interested  men.  To  adopt 
a  construction  which  would  not  only  aid- 
mlt  of,  but  invite,  such  a  result,  would  be 
to  entirely  emasculate  thelaw.and  to  hold 
practically  for  naught  the  will  of  the  peo- 
ple, -which  the  statute  provides  shall  con- 
trol In  this  matter.  We  repudiate  such  an 
Interpretation,  and  as  a  consequence  bold 
that  Eill  action  taken  and  orders  made  In 
response  to  Grider's  petition  were  and  are 
coram  non  Jadice  and  void. 

The  case  of  iSavagev.  WoUe,  69  Ala.  669,  is 
decisive  of  appellee's  objection  to  the  right 
of  Caldwell  to  interpose  In  the  proceedings 
In  the  court  balow  in  the  manner  shown  by 
this  record.  He  is  a  freeholder,  not  only  of 
the  beat,  but  of  that  part  of  the  beat  sought 
to  be  affected  directly  by  tbe  orders  invoked, 
and  be  had  a  right  to  be  heard  in  the  prem- 
ises. The  appellee  makes  no  other  objec- 
tion to  the  prosecution  of  this  appeal  than 
is  Involved  in  the  alleged  lack  of  Interest 
on  the  part  of  the  appellant. 

The  view  we  have  taken  of  a  vital  point 
presented  by  tbe  record  renders  it  unneces- 
sary to  consider  the  assignments  of  error 
seriatim. 

The  order  of  the  probate  judge  overral- 
Ing  and  dismissing  the  petition  of  the  ap- 
pellant is  reversed,  and  the  cause  remanded. 


(C7  UlBS.  s») 

Cheathau  v.  Statb. 

(Supreme  Court  of  Kisslsatppf.    Feb.  8,  1890.) 

CmMIMAI.  IiAW  —  EVIDENOB  OF  ACCOMPLICB  —  Rb- 
MABES  OF  COVNSEL — ChASOB  OF  VbNTIB — BoiU- 
dDB— INSTBUCTIONS. 

1.  On  a  trial  for  rnvxAer,  defendant  asked  the 
oourt  to  charge  that  the  testimony  of  an  accom- 
plice "comes  In  such  qnrationable  shape  that  it 
should,  in  the  interest  of  trath  and  justice,  be 
sabiected  to  the  severest  scrutiny,  and  acted  on 
with  the  greatest  caution. "  He  also  requested  the 
court  to  "advise  the  Jury  not  to  convict  upon  the 
uncorroborated  evidence  of  aocompllces. "  Held, 
tbat  while  long  usage,  sanctioned  by  deliberate 
Judicial  approbation,  has  given  to  this  ordinary 
caation  a  precision  which  makes  it  approach  to  a 
rule  of  law,  a  refusal  to  give  it  is  not  reversible 
error. 

3.  Where  one  of  two  accomplices  has  not  been 
interrogated  as  to  inducements  offered  them  to 
testify  against  defendant,  but  the  other  has  testi- 
fied as  to  Uiem  freely,  it  is  not  competent  to  prove 
by  a  witness  that  other  witnesses  oSered  induce- 
ments to  tiie  accomplices,  it  not  being  proxHwed  to 
prove  that  the  accomplices  accepted  uie  induce- 
ments and  testified,  or  promised  to  do  so,  but  the 
sole  puraose  being  to  discredit  the  witnesses. 

8.  Where  counsel.  In  commenting  on  the  evi- 
dence, states  a  circumstance  which  has  not  been 
proven,  and,  on  objection  being  made,  states  that 
the  remark  was  inadvertently  made,  and  withdraws 
it,  and  aslss  the  jury  to  ignore  it,  and  tbe  oourt 
Instructs  the  jury  to  disregard  it,  the  verdict  will 
not  bo  set  aside  on  account  of  the  inadvertence. 

4.  Where  defendant  obtains  a  jury  before  ex- 
hausting his  peremptory  challenges,  and  his  wit- 
nesses In  large  numbws  respond  promptly  and 
testify  freelj%  and  the  oourt,  Uter  seeing  the  tem- 
per and  oondnot  of  the  jurors  on  their  voir  dire, 


denies  a  motion  for  a  new  trial,  tiie  supreme  court 
will  take  these  matters  into  consideration  in  de- 
termining, the  question  whether  there  was  error 
in  refusing  a  motion  for  a  change  of  venue. 

6.  An  Instruction  in  a  murder  trial  that  the 
Jury  omight  consider  any  tiiteat  against  the  de- 
ceased proved  to  have  been  made  by  the  accused, 
and  any  motive  to  kill  established  by  the  evidence, 
together  with  all  the  evidence  in  the  case,  in  mak- 
ing up  its  verdict, "  is  not  so  erroneous  as  to  enti- 
tle defendant  to  a  new  trial,  though  it  might  prop- 
erly be  refused. 

Appeal  from  circnit  court,  6renadacoan< 
ty :  0.  H.  Campbell,  Judge. 

Wm.  C.  McLean,  for  appellant.  T.  M. 
Miller,  Atty.  Gen.,  for  the  State.    ' 

CooPEB,  J.  Appellant  has  been  convict- 
ed of  the  murder  of  one  Tillman,  and  sen- 
tenced to  capital  punishment.  We  dispose 
of  tbe  errors  assigned  in  their  order. 

The  first  assignment  of  error  is  upon  the 
action  of  tbe  court  in  refusing  a  change 
of  venue,  and  upon  this  it  Is  sufficient  to 
say  that  no  abuse  of  Judicial  discretion 
appears  to  have  been  committed.  Upon 
the  motion  for  the  change  of  venue,  a  num- 
ber of  witnesses  were  examined,  the  ma- 
jority testifying  that  in  their  opinion  a 
fair  and  impartial  trial  could  not  be  se- 
cured in  the  county.  Bat  a  number  of 
them  declared  that  no  reason  existed 
known  to  them  why  an  impartial  Jury 
might  not  be  secured.  Looking  to  the 
whole  evidence  upon  this  question,  it 
seems  to  us  that  many  of  the  witnesses  be- 
lieved a  jury,  could  not  be  secured  from 
that  section  of  the  county  in  which  the 
homicide  occurred,  and,  not  knowing  the 
public  sentiment  in  other  portions  of  the 
county,  assumed  it  to  be  hostile  to  the  de- 
fendant, as  it  was  in  the  section  in  vrhich 
they  were  acquainted. 

But  tbe  question  of  error  or  no  error  in 
this  respect  is  not  determinable  alonefroin 
the  stand-point  occupied  by  tbe  court  in 
passing  upon  the  question  before  tbe  trial 
was  commenced.  On  the  motion  for  a 
new  trial  the  court  had  before  it  the  whole 
case  as  developed,  including-  the  examina- 
tion of  the  jurors  on  their  voir  dire,  the 
selection  of  the  panel,  the  temper  and  con- 
duct of  the  jurors  and  witnesses,  and  the 
evidence  of  the  existence  or  non-existence 
of  that  pervading  public  sentiment  known 
as  "undue  prejudice  in  the  public  mind," 
which,  existing,  entitles  one  accused  of 
crime  to  a  trial  in  another  county.  The 
record  discloses  that  a  venire  of  50  names 
was  drawn  at  the  Instance  of  the  prisoner, 
and  by  tbe  bill  of  exceptions  it  is  certified 
that  "  a  Jury  of  twelve  lawful  men,  to- wit, 
Charles  Trimble  and  eleven  others,  taken 
from  the  special  venire,  the  defendant  not 
having  exhausted  bis  peremptory  chal- 
lenges, "  was  selected. 

The  witnesses  summoned  in  defendant's 
behalf  seem  to  have  promptly  responded 
to  the  process  of  the  court,  and,  so  far  as 
we  can  discover,  testified  fully,  freely,  and 
without  any  sort  of  hesitancy  or  reserve, 
in  his  favor.  One  witness  for  the  state 
having  testified  to  a  conversation  he 
claimed  to  have  overheard  between  the  de- 
fendant and  one  of  his  co-defendants,  in 
effect  confessing  his  guilt,  was  promptly 
contradicted  by  the  testimony  of  the  on- 
ly other  man  who  he  stated  was  present 
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and  within  heailn};.  A-great  number  of 
witnesses,  apparently  takenfrom  the  body 
of  the  community  In  which  the  homicide 
occurred,  freely  attacked  the  g^eneral  cred- 
ibility of  the  most  important  witnesses  for 
the  state.  However  honestly  the  wit- 
nesses on  the  preliminary  motion  for  a 
change  of  venue  may  have  felt  that  the  ac- 
cused could  not  secure  an  Impartial  trial 
in  the  county  of  the  offense,  the  trlEil  as 
surveyed  from  its  conclusion,  instead  of 
its  commencement,  impresses  us,  as  it  did 
the  court  below,  as  entirely  free  from 
any  bias  a,galnBt  appellant. 

The  next  assignment  of  error  is  upon 
certain  remarks  made  by  counsel  aiding 
the  district  attorn^  in  the  course  of  his 
argument  to  the  Jury.  One  of  the  witness- 
es for  the  state  stated,  in  reply  to  a  ques- 
tion from  the  defendant's  counsel,  that 
some  time  after  the  arrest  of  appellant  he 
(witness)  told  him  (appellant)  that  La- 
mons  (a  defendant  jointly  indicted  with 
appellant)  was  gone,— was  not  at  home. 
It  appears  that  when  appellant  was  in- 
formed that  suspicion  rested  upon  La- 
mons  he  replied  that  Lamnns  could  not 
have  committed  the  murder,  for  he  bad 
slept  with  appellant  the  ulght  of  the  mur- 
der. After  this,  and  when  appellant  was 
arrested,  he  stated  that  he  had  spent  the 
night  of  the  murder  with  his  mistress,  (a 
Miss  Bobinson.)  In  his  argument  the 
counsel  for  the  state,  in  speaking  of  these 
contradictoicy  declarations  by  defendant 
aa  to  where  he  had  spent  the  night,  said : 
"  The  reason  why  defendant  changed  his 
tactics  was  because  he  had  intellect  enough 
to  know  that  the  flight  of  Lamons  was  a 
circumstance  of  guilt,  and  evidence  of  it, 
and  that  neither  Cheatham  nor  Lamons 
could  explain  it. "  Instantly  upon  this  re- 
mark being  made  to  the  jury,  counsel  for 
appellant  objected  to  it,  because  there  was 
no  evidence  of  the  flight  of  Lamons,  and 
that  such  evidence,  if  offered,  would  be  in- 
competent, as  against  the  appellant. 
Whereupon  the  court  Instructed  the  Jury 
that  It  should  disregard  so  much  of  the 
argument  of  counsel  as  had  reference  to 
the  flight  of  Lamons,  and  counsel  for  the 
state  aJso  stated  to  the  jury  that  he  had 
Inadvertently  made  the  point,  that  he 
withdrew  his  remarks,  and  would  ask  the 
jury  to  igniore  them.  It  is  now  strenuous- 
ly urged  thatfor  this  inadvertence  of  coun- 
sel, instantly  corrected  by  both  court  and 
counsel,  the  verdict  must  be  set  aside,  and 
a  new  trial  awarded.  It  was  Impossible, 
says  counsel,  for  the  court  or  the  state's 
attorney  to  expunge  from  the  mind  of  the 
jury  the  effect  of  the  suggestion.  The  jury 
could  not  forget  the  fact  suggested,  and 
would  not  ignore  its  existence  in  forming 
tbeir  verdict. 

The  standard  sought  to  be  erected  by 
counsel  by  which  to  test  the  "  fair  and  im- 
partial trial"  to  which  one  accused  of 
crime  is  entitled  is  too  perfect  and  reflned. 
It  excludes  not  only  appreciable  error,  but 
invades  the  field  of  metaphysics,  and  invites 
investigation  of  subjects  with  which  nei- 
ther courts  nor  juries  are  competent  to 
deal.  Courts  must  consider  juries  as  bod- 
ies of  plain  men  imbued  with  an  honest  de- 
sire to  perform  with  fidelity  the  duty  im- 


posed on  them,  of  discovering  the  truth 
from  the  evidence  submitted  to  them.  In 
conformity  with  the  instructionB  as  to  the 
law  given  them  by  the  court.  Until  the 
contrary  is  made  to  appear,  it  must  be 
presumed  that  ajury  performs  Its  duty,  and 
Ignores  incompetent  testimony  to  which 
its  attention  is  called  by  the  court.  We 
do  not  think  the  argument  of  the  state's 
attorney  subject  to  the  criticism  of  counsel 
that  it  was  an  indirect  and  covert  remark 
upon  the  failure  of  the  defendant  to  testify 
as  a  witness. 

The  next  assignment  of  error  is  upon 
the  action  of  the  court  in  rejecting  certain 
testimony  offered  by  defendant.  The  prin- 
cipal evidence  for  the  state,  connecting  ap- 
pellant with  the  murder  of  Tillman ,  was  the 
testimony  of  two  of  his  accomplices,  Lee 
Irvin  and  Cornelius  Bobinson.  By  them 
his  guilt  was  thoroughly  established,  if 
th^r  testimony  was  credited  by  the  Jury. 
It  appears  that  soon  after  the  murder  of 
TUlman  suspicion  became  fixed  upon  Irvin 
and  Bobinson,  and  on  Saturday  or  Sun- 
day morning  (the  homicide  having  occurred 
on  Thursday)  they  were  arrested.  On 
Sunday  morning  the  body  of  Tillman  was 
discovered  in  a  stream,  where  it  had  been 
sunk  by  the  murderers  by  attaching  large 
rocks  to  its  head  and  feet.  After  the  dis- 
covery of  the  body,  violence  was  used 
against  them  to  extort  a  confession 
against  others,  and  assurances  were  given 
Irvin,  at  least,  that  he  should  be  protected 
if  he  would  divulge  all  he  knew  of  the 
crime.  On  cross-examination  of  Irvin, 
these  facts  were  elicited;  but  it  appears 
that  neither  be  nor  Bobinson  made  any 
statements  relative  to  the  crime  until  after 
they  had  been  removed  to  the  jail  at  Ox- 
ford, Miss.  The  other  defendants  were  in 
the  mean  time  Incarcerated  in  the  jail  of 
Grenada  county.  After  Irvin  and  Bobin- 
son had  testified,  C.H.  Perry  was  being  ex- 
amined as  a  witness,  when  the  defendant's 
counsel  asked  him :  "  What,  if  any,  induce- 
ments were  offered  and  extended  to  Lee 
Irvin  and  Cornelius  Bobinson  in  order  to 
get  them  to  testify  in  the  case  ?  "  And,  fur- 
ther, counsel  for  defendant  offered  to  prove 
by  Perry,  and  also  by  members  of  the  cor- 
oner's jury  which  was  investigating  the 
death  of  James  Tillman,  that  members  of 
the  coroner's  jury,  and  other  Influential 
citizens,— men  of  means  and  influence, — 
said  to  Lee  and  Cornelius :  "  We  have  the 
dead  thing  on  you.  It  will  be  better  for 
yon  to  tell  thetruth  about  thematter,  and 
if  you  will  tell  the  truth— all  you  know 
about  it- you  shall  not  be  hurt,  but  we  will 
protect  you,  and  will  furnish  money  for 
you  to  leave  the  country  when  the  trial  is 
over."  Upon  objection  by  the  state,  this 
evidence  was  excluded,  and  the  defendant 
excepted. 

We  agree  with  defendant  in  error  that  it 
is  not  always  necessary  to  lay  the  founda- 
tion for  evidence  attacking  the  credibility 
of  witnesses  by  first  inquiring  of  the  wit- 
ness sought  to  be  attacked  whether  the 
discrediting  facts  exist.  It  will,  however, 
we  think,  be  found  that  in  all  cases  in 
which,  without  preliminary  inquiry  from 
the  witness,  it  is  competent  to  discredit 
him   by  evidence  of  other  facts,  the  other 
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fact  Itself  maet  of  and  by  itself  be  of  a  nat- 
ure to  throw  discredit  upon  his  testimony. 
Thus  one  may  prove  that  an  adversary 
witness  is  of  bad  reputation  for  truth  and 
veracity;  or  that  he  is  unfriendly  to  the 
party  against  whom,  he  testifies;  or  is 
nearly  related  to  his  adversary,  or  has 
been  convicted  of  crime,  or  has  accepted  a 
bribe  to  testify.  But  the  fact  that  some 
third  person  has  offered  a  bribe  or  other 
Inducement,  not  accepted  by  the  witness, 
does  not  tend  to  discredit  him.  If  such 
were  the  rule,  the  most  spotless  and  disin- 
terested witness  would  be  at  the  mercy  of 
the  unscrupulous,  witbont  power  or  oi>- 
portunity  to  defend  himself  from  imiuBt 
aspersions. 

Theconrse  of  Inquiry  proposed  by  coun- 
sel for  accused  was  not  for  the  purpose  of 
establishing  suspicious  circumstances  the 
Existence  of  which  the  state's  witnesses 
had  denied.  Irvin  had  detailed  what  had 
transpired ;  had  admitted  the  threats  and 
force  used  against  him;  the  promises  of  im- 
munity that  bad  been  given  on  condition 
of  his  divulging  all  he  knew  of  the  killing. 
All  of  these  things  had  proved  unavailing 
to  procure  any  statement  from  him,  and 
It  was  not  until  after  he  and  Robinson  had 
been  carried  to  another  county  that  either 
made  any  confession  or  statement.  Rob- 
inson had  not  been  interrogated  by  the  de- 
fendant touching  these  matters.  It  was 
not  proposed  to  prove  that  either  of  the 
witnesses  had,  at  the  time  of  the  induce- 
ments offered,  accepted  the  same,  and  tes- 
tified, or  promised  so  to  do.  The  sole  pui^ 
pose  was  to  discredit  the  witnesses  by  evi- 
dence of  proposed,  but  unaccepted,  induce- 
ments, as  to  which  the  witness  Irvln  had 
been  examined,  and  bad  freely  spoken,  and 
as  to  which  Robinson  had  not  been  inter- 
rogated. Under  these  circumstances,  the 
evidence  was  properly  excluded. 

The  next  exception  taken  was  to  the  ac- 
tion of  the  court  in  rejecting  the  twenty- 
third  instruction  asked  by  the  accused, 
and  by  withdrawing  another  instruction 
which  the  court  had  given  touching  the 
duty  of  the  Jury  to  acquit.  If  there  was  no 
corroboration  of  the  testimony  of  the  ac- 
complices. The  refused  instructions  per- 
tain to  the  same  subject,  and  will  be  con- 
sidered together. 

By  the  twenty-third  instruction  the  de- 
fendant asked  the  court  to  tell  the  jury 
that  "the  act  of  an  accomplice  in  testifying 
for  the  state,  so  as  to  criminate  himself 
with  others,  is  voluntary ;  he  could  not  be 
compelled  to  do  so.  He  testifies  for  the 
state  under  a  promise  of  favor,  expressed 
or  implied,  on  condition  that  he  will  make 
a  full  confession  and  statement  in  regard 
to  the  matter.  His  testimony  comes  in 
such  questionable  shape  that  it  should.  In 
the  interest  of  truth  and  justice,  besubject- 
ed  to  the  severest  scrutiny,  and  acted  on 
with  the  greatest  caution. " 

By  another  instruction  the  court  had 
been  requested  to  advise  the  jury  not  to 
convict  upon  the  uncorroborated  evidence 
of  accomplices.  In  acting  on  this  instruc- 
tion, the  court  struck  out  the  word  "  ad- 
vised," and  inserted  in  lien  thereof  the 
word  "  instruct. "  After  counsel  for  the  de- 
fendant had  concluded  his  argument,  the 


state's  attorney  moved  the  court  to  with- 
draw this  instruction,  which  was  done. 
Counsel  for  defendant  then  asked  the  court 
to  give  it,  with  the  word  "  advise"  instead 
of  the  word  "  Instruct, "  which  the  court  re- 
fused to  do.  By  the  fifth  and  ninth  in- 
structions fur  defendant,  the  court  had 
told  the  jury  that  it  was  its  province  to 
determine  what  weight  should  be  give  to 
the  testimony  of  the  accomplices,  and  that 
it  should  consider  "all  the  circumstances 
in  evidence  which  may  tend  to  disprove 
the  truth  of  the  testimony  or  to  throw 
suspicion  upon  or  to  cause  Its  rejection; 
and  also  to  consider  all  the  circumstances 
which  may  explain  the  motive  of  the  ac- 
complices in  testifying  falsely,  or  which 
might  tend  to  prompt  colored  or  untrue 
statements  from  him :  and  It  will  be  prop- 
er for  the  jury  to  consider  such  testimony 
In  connection  with  any  threats  made 
against  the  accomplice  prior  to  his  testify- 
ing, or  any  violence  threatened  or  attempt- 
ed upon  or  towards  him,  or  any  promisee 
of  help  or  aid  or  relief  made  to  him,  or 
any  intimidation  offered  against  him,  or 
any  raising  of  hopes  in  any  way  in  his 
breast  of  escape  for  himself,  or  any  knowl- 
edge or  apprehension  on  the  part  of  ac- 
complice of  great  feeling  or  prejudice 
against  the  defendant,  or  any  other  fact 
or  circumstance  naturally  calculated  to  In- 
fluence the  fears  or  feelings  of  the  accom- 
plice, provided  snch  circumstances,  or  any 
of  them,  appear  In  evidence,  and  the  jury 
may,  in  view  of  any  such  circumstances, 
discredit  the  testimony  of  said  accom- 
plice, and  wholly  reject  it,  even  if  such  re- 
jection will  lead  to  the  acquittal  of  the  de- 
fendant. " 

The  suspicion  with  which  the  testimony 
of  accomplices  is  received  by  the  courts, 
and  their  unwillingness  to  sustain  convic- 
tions resting  wholly  upon  the  uncorrob- 
orated evidence  of  such  persons,  has  led 
to  the  very  general  practice  of  advising 
juries  to  act  with  great  prudence  and  sus- 
picion upon  such  evidence,  and  to  acquit 
unless  there  is  corroboration  in  material 
particulars.  But  our  researches  have 
failed  to  discover  a  case  in  which  a  convic- 
tion has  been  set  aside  by  reason  of  the 
court  refusing  so  to  instruct  or  advise.  In 
the  case  of  State  v.  Jones,  64  Mo.  391,  an 
instruction  substantially  that  of  the  twen- 
ty-third here  was  refused  by  the  court; 
and  the  supreme  court,  in  passing  upon 
the  case,  declared  that  the  Instruction 
"should  have  been  given,  "bnt  the  judg- 
ment was  reversed  on  other  grounds,  and 
we  do  not  know  that,  in  the  absence  of 
other  error,  the  refusal  of  this  instruction 
would  have  been  held  reversible  error.  In 
State  V.  Haney,  2  Dev.  &  B.  390,  the  su- 
preme court  of  North  Carolina  declared 
what  we  understand  to  be  the  true  rule 
upon  the  subject.  The  practice  of  giving 
such  instructions  or  advice  to  the  jnry,  it 
is  there  said,  rests  in  the  discretion  of  the 
presiding  Judge,  and  his  refusal  so  to  do  is 
not  assignable  as  error.  "No  one, "said 
the  court,  "can  require  of  the  Judge  to 
give  an  instruction  to  the  jury,  except  on 
the  law  of  the  case.  The  judge  may  cau- 
tion them  against  reposing  hasty  confi- 
dence in  the  testimony  of  an  accomplice. 
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It  Is  usual,  Justiflable,  and,  we  add,  it  is 
proper,  to  do  so,  where  he  has  cause  to  ap- 
prehend that  the  Jury  may  feel  themselves 
bound  to  find  a  verdict  conforming  to  the 
positive  testimony  of  the  witness,  without 
weighing  the  circumstances  of  suspicion 
and  distrust  under  which  his  testimony  is 
rendered.  Long  usage,  sanctioned  by  de- 
liberate Judicial  approbation,  has  given  to 
this  ordinary  caution  a  precision  which 
makesltapproach  toaruleof  law.  Jurors 
are  advised  thatltisdeemed  hard,  and  that 
It  is  unsafe,  to  convict  on  the  testimony  of 
an  ttccomplice,  unless  that  testimony  re- 
ceive material  support  from  evidence  de- 
rived Aliunde,  coinciding  with  It  in  consid- 
erable circumstances  so  aa  to  leave  no  ra- 
tional doubt  In  their  minds  as  to  its  truth. 
In  what  parts  of  the  details  of  the  testi- 
mony this  confirmation  should  be  bad,  in 
order  to  remove  the  Jealousy  and  suspicion 
to  which  the  testimony  is  exposed,  and  to 
create  such  a  degree  of  confidence  in  the 
general  credibility  of  the  witness  as  to 
command  faith  in  those  parts  of  his  nar- 
rative where  he  is  not  thus  supported,  the 
judge  haa  not  the  right  to  direct  or  advise 
the  jury.  Speculative  writers  have,  indeed, 
undertalcai  with  much  ingenuity  to  devise 
rules  of  laitb  on  the  subject,  but  the  law 
is  wholly  silent  concemtng  them.  Toler- 
ating and  approving  of  the  general  cau- 
tion, it  tinsts  the  application  of  the  cau- 
tion, under  all  the  circumstances  testified, 
wholly  to  the  intelligence  and  Integrity  of 
the  Jury." 

The  learned  annotator  of  the  case  of 
Com.  T.  Price,  71  Amer.  Dec.  668,  adopts 
the  declaration  made  in  this  case  that 
"long  usage,  sanctioned  by  deliberate  Ju- 
dical approbation,  has  given  to  this  ordi- 
nary caution  a  precision  which  makes  it  ap- 
proach to  a  iiile  of  law.  It  is  questiona- 
ble, however,  if  in  any  case  its  omission 
would  be  g:round  for  a  new  trial ; "  and  in 
its  support  cites  many  cases  which  will  be 
found  in  the  note  to  that  case. 

The  remaining  assignment  of  error  is 
upon  theglvlng  of  an  instruction  by  which 
the  court  told  the  jury  It  might  consider 
any  threats  against  the  deceased  proved 
to  have  been  made  by  the  accused,  and 
any  motive  to  kill  established  by  the  evi- 
dence, together  with  all  the  evidence  in 
the  case,  in  making  up  its  verdict.  The 
instruction  is  not  subject  to  the  criticism 
that  it  Is  upon  the  weight  of  the  evidence, 
for  It  does  not  tell  the  Jury  that  such  facts 
prove,  or  tend  to  prove,  the  issue  In  favor 
of  the  state.  Nor  does  it  announce  any 
erroneous  proposition  of  law.  On  the  con- 
trary, by  admitting  such  evidence  the 
court  declared  its  competency,  and  it  is 
true  that  the  jury  may  and  should  consid- 
er all  the  evidence  in  forming  its  verdict. 
While  we  do  not  think  the  Instruction  er- 
roneous in  the  sense  of  entitling  the  ac- 
cused to  a  new  trial,  it  is  much  to  be  hoped 
that  the  courts  will  reject  such  charges 
when  asked.  Counsel  representing  the 
state  may  very  properly  argue  before  the 
Jury  the  effect  ol  such  evidence.  But  the 
field  of  aitrument  is  so  nearly  invaded  by 
Bocb  instructions  that  the  court  may  with 
propriety  decline  to  give  them. 

We  find  no  error  for  which  the  Judgment 
should  be  reversed,  and  it  is  affirmed. 


Cbossett  et  at.  v.  Clements. 
{Supreme  Cowrt  of  HUalsaippl.    Jan.  20,  1S90.) 

WlLU — CO^RQBS  UPON  LaKD. 

A  devise  of  land  to  M.,  "to  have  free  from 
any  inoumhranoe  whatever,  except  that  so  lone  as 
my  daugrhter  Folly  may  live  with  him  he  shall 
brard  her  and  pavher  a  yearly  stipend  of  twenty 
dollars, "  fixes  a  charge  on  the  land  for  the  board 
and  yearly  stipend  of  the  daughter. 

Appeal  from  chancery  court,  De  Soto 
county:  J.  G.  Hall,  Chancellor. 

One  Clements  died  in  1871,  leaving  a  will 
devising  all  his  estate  to  bis  wife  for  life. 
Then  follows  the  provision  set  out  in  the 
opinion.  The  wife  died  in  1886,  but  prior  to 
her  death  appellant  Crossett  and  another 
bad  acquired  from  her  the  life-eetate  in  tlie 
realty,  and  bad  also  acquired  the  fee  from 
the  son,  Morton  Clements.  After  the  death 
of  Mrs.  Clements,  the  wife,  in  1886,  Morton 
Clements  moved  away,  and  neither  board 
was  givennorthestipendof  f2<)pald,and1n 
1889  Polly  Clements,  the  appellee,  filed  this 
bill  for  a  construction  of  the  provision  of 
the  will  in  controversy,  and  to  have  her 
rights  declared  thereunder,  and  a  charge 
fixed  upon  said  real  estate  from  1886  for 
her  board  and  yearly  stipend  of  f  20.  The 
chancery  court  held  that  the  board  and 
yearly  stipend  werecharges  upon  the  land, 
and  referred  the  matter  to  the  clerk  and 
master  to  take  and  state  an  account,  from 
which  this  appeal  is  taken,  and  was  grant- 
ed, for  the  purpose  of  settling  the  princi- 
ples of  the  case. 

p.  McKeasle,  for  appellants.  Powel  A 
Powel,  for  appellee. 

Woods,  C.  J.  The  appeal  herein  was 
taken  from  an  Interlocutory  decree  refer- 
ring the  cause,  on  bill,  answer,  and  proof,  • 
to  the  clerk  and  master  of  the  chancery 
court  of  De  Soto  county,  to  state  an  ac- 
count herein,  under  certain  specific  instruc- 
tions of  the  court,  for  the  purpose  of  set- 
tling the  principles  of  the  cause.  The  con- 
tention arises  solely  upon  the  proper  con- 
struction of  a  clause  contained  in  the  will 
of  Laban  Clements,  father  of  appellee.  Aft- 
er devising  a  life-estate  in  his  real  estate  to 
Elizabeth  Clements,  his  wife,  and  the 
mother  of  appellee,  this  provision  is  found 
in  said  win,  viz.:  "The  realty,  being  my 
homestead,  and  containing  some  forty 
acres  and  odd,  I  wish  my  son,  Morton,  to 
have,  li-ee  from  any  incumbrance  whatever, 
except  that  so  long  as  my  daughter,  Polly, 
may  live  with  him, he  shall  board  her,  and 
pay  her  a  yearly  stipend  of  twenty  dol- 
lars." On  the  part  of  appellee.  It  is  con- 
tended that  these  words  fix  a  charge  up- 
on the  land  BO  devised  to  Morton  for  board 
of  appellee,  and  the  stipend  of  $20  per  an- 
num ;  andfor  appellants  it  Is  asserted  that 
Morton  took  the  remainder  free  from  any 
incumbrance  whatever,  the  words  refer- 
ring to  board  and  a  yearly  stipend  being 
merely  suggestion  and  request  addressed 
to  Morton  by  the  testator.  In  support  of 
this  latter  contention,  counsel  for  appel- 
lants Insist  that  the  manifest  design  of  the 
testator  was  to  confer  a  benefit  on  Morton 
by  this  devise,  but  that  the  Income  from 
the  homestead  would  be  Insufficient  to 
meet  the  charge  for  the  board  of  Polly  and 
the  yearly  stipend  of  f  20 ;  and  that,  as  the 
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testator  must  have  known  this,  it  should 
not  be  held  that  the  testator  would  have 
frustrated  his  own  desire  to  confer  a  ben- 
efit upon  Morton  by  a  provision  in  his  will 
charging  the  realty  so  deylsed  to  an  ex- 
tent exceeding  its  income.  The  argument 
is  plausible,  but,  we  think,  not  at  aJl  con- 
vincing. 

In  the  interpretation  ot  every  wUl,  the 
prime  object  is  always  to  ascertain  what 
the  real  intention  of  the  testator  was.  If 
the  words  of  the  testator  are  so  clear  and 
unambiguous  as  to  leave  no  room  for 
duubt  as  to  what  the  testator's  intention 
was,  then  the  words  of  the  will  should  be 
allowed  to  have  their  usual  force  and  eflect, 
and  resort  should  not  be  had  to  cincum- 
Btances  arising  a/fiiocfe,  or  calculations  that 
maybemadeasto  the  value  ofthe  property 
devised,  or  consequences  ot  inconvenience 
which  may  flow  from  any  adherence  to  the 
plainand  unambiguouslanguageof  the  will 
Itself.  What  is  the  language  of  the  will  in 
tills  disputed  devise  to  Morton?  Does  it 
give  him  the  remainder  in  the  homestead 
absolutely  free  from  all  incumbrance?  It 
would  clearly  have  done  so,  if  the  words, 
"except  that  so  long  as  mv  daughter, Pol- 
ly, may  live  with  him,  he  shall  board  her, 
and  pay  her  a  yearly  stipend  ot  twenty 
dollars,"  were  not  subjoined;  but,  with 
these  words  added,  it  is  equally  clear  that, 
construing  the  devise  according  to  the 
plain  and  obvious  import  of  its  words,  the 
intention  of  the  testator  was  to  incumber 
the  property  so  devised  with  this  charge 
upon  it.  The  devise  bears  its  own  clear  in- 
terpretation upon  its  face,  and  we  cannot 
bend  it  to  meet  the  exigencies  of  any  hard- 
ships that  may  arise  from  giving  it  that 
construction  which  will  accomplish  the 
testator's  Intention. 

The  decree  of  the  chancellor,  referring  the 
canse  for  an  account,  is  affirmed,  and  the 
cause  remanded. 


(67  Miss.  U6) 

Smith  v.  Statb. 
(Supreme  Court  of  MissUatppi.    Jan.  30,  1890.) 

OlBTDBBUTO  ReLIOIOCS  WoBSHIP— FOBICBB  AO- 

qiHTTMi. 

1.  A  plea  of  former  acquittal  to  an  lodiotment 
for  distvirblng  religious  worship  by  assault  and 
battery  and  profane  swearing  is  not  sustained 
by  proof  of  a  former  acquittal  on  a  charge  for  the  as- 
saiut  and  battery,  as  defendant  might  properly  be 
convicted  on  the  indictment  for  distaroing  r^ig- 
ious  woiship  by  evidence  of  the  swearing  cnoly. 

2.  A  plea  oi  former  acquittal,  In  which  it  does 
not  appear  that  the  offense  with  which  defendant 
was  chsrged  was  committed  in  the  district  of  the 
Justice  before  whom  the  trial  was  had,  will  not 
protect  defendant  from  farther  prosecntion  for  the 
offense  in  the  proper  court,  as  the  Justice  had  no 
jurisdiction  of  fbe  case  under  Code  Miss.  $  2218, 
(Laws  1888,  p.  88,)  wliioh  gives  justices  of  the 
peace  jurisdiction  to  try  offenses  only  when  com- 
mitted in  their  several  districts,  unless  there  be 
no  justice  in  the  district  in  which  the  offense  was 
committed,  in  which  case  the  trial  may  be  had  in 
an  adjoining  district. 

Appeal  from  circuit  court,  Tallahatchie 
county ;  Gbokqb  Winston,  Judge. 

W.  S.  Eakridge,  for  appellant.  T.  M. 
Miller,  Atty.  Gen.,  for  the  State. 

Cooper,  J.  The  demurrer  to  the  plea  of 
former  acquittal  was  properly  sustained. 


The  charge  against  appellant  before  the 
justice  of  the  peace  was  for  an  assault  and 
battery,  and  of  that  he  was  acquitted. 
The  indictment  against  him  is  for  disturb- 
ing religious  worship  by  the  assault  and 
battery  and  by  profane  swearing.  Upon 
this  charge  be  might  properly  be  convicted 
by  evldencp  of  the  swearing  only.  It  wa« 
not  necessary  that  any  evidence  should 
be  given  of  the  assault  and  battery,  for  it 
may  be  that  appellant  so  gently  contend- 
ed with  his  adversary  that,  but  for  the 
boisterous  use  of  the  language  used,  the 
congregation  would  not  have  been  dis- 
turbed. But  the  proceeillngs  before  the 
justice  did  not  operate  to  protect  the  de- 
fendant for  the  further  reason  that  it  does 
not  appear  that  the  offense  with  which  he 
was  charged  before  such  justice  was  com- 
mitted within  the  territorial  limits  of  the 
justice  before  whom  the  trial  was  had. 
Justices  of  the  peace  have  jurisdiction  to 
try  offenses  only  when  committed  "in their 
several  districts, "  unless  there  beno  justice 
in  the  district  in  which  the  offense  is  com- 
mitted, in  which  case  the  trial  may  be  baxl 
in  an  adjoining  district.  Code,  §  2216 ;  Acts 
1888,  p.  88.  Since  it  does  not  appear  from 
the  plea  that  the  defendant  was  tried  be- 
fore a  justice  having  jurisdiction  of  the  of- 
fense charged,  the  state  was  not  precluded, 
if  it  had  elected  to  do  so,  from  prosecuting 
an  Indictment  Spgalnst  him  for  the  "  assault 
and  battery  with  brass  knucks  upon  Jen- 
nings." If  "gentlemen"  will  fight  and 
swear  in  church,  they  should  see  to  it  that 
the  verdicts  of  acquittal  secured  before  the 
justices  of  the  peace  are  before  those  hav- 
ing jurisdiction,  otherwise  they  may  be 
subjected  to  further  annoyance  by  Indict- 
ment.   The  judgment  is  affirmed. 


Chiles  t. 


Gallagheb  et  aJ. 


tin 


{Supreme  Court  of  MUHssippi.    Jan.  20,  1890.) 

QuiBTiNe  TnxB — Trusts— Fbaudulest  Tax- 
Titles. 

1.  In  an  action  to  cancel  a  deed  as  a  cloud  on 

glaintifl's  title,  the  bill  averred  that  plaintiff's 
ither  Ixmght  the  land  from  Ot.  and  had  the  title 
made  to  plaintiff's  grandfather,  who  paid  the  pur- 
chase money,  which  was  afterwards  accounted  tor 
by  the  father  as  an  advancement,  but  failed,  to 
aver  that  G.  had  title,  or  that  he  was  ever  in  pos- 
session. It  was  proved  that  plaintiff's  father  was 
never  in  possession.  BeHd,  that  plaintiff  failed  to 
show  a  sufficient  title  as  against  an  innocent  pur- 
chaser, for  value  and  without  notice,  of  one  in 
possession,  who  held  under  a  fraudulent  tax-title. 

2.  Where  a  father  advances  money  to  pay  for 
land  purchased  by  his  son,  and  charges  the  amount^ 
and  by  his  will  directs  the  same  to  be  accounted 
for  by  the  son  in  the  distribution  of  his  estate,  the 
son  is  the  equitable  owner  of  the  land. 

8.  One  who  conspires  with  the  widow  of  a 
deceased  owner  of  land  to  procure  a  fraudulent 
tax-title  cannot  deny  the  title  of  the  deceased 
owner's  heirs. 

Appeal  from  chancery  court,  Lauderdale 
county;  S.  Evans,  Chancellor. 

Walker  <ft  Hall,  for  appellant.  .  R.  P. 
Wlllia.ms,J.S.  Ham  in ,  and  Witberapoon  <S 
Witberspoon,  for  appellees. 

Cooper,  J.  The  complainant,  alleging 
that  she  is  the  sole  heir  at  law  of  John  C. 
Higgins,  exhibited  her  bill  against  the 
heirs  at  law  ot  her  grandfather,  F.  B.  Hig- 
gins, andagalnstthe  defendant  Gallagher, 
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(who,  it  is  charged,  under  the  circnm- 
stancee  hereinafter  named,  secured  by- 
fraud  a  tax-title  to  the  lands  described  In 
the  bill,)  and  against  Cameron,  who  has 
bought  an  undivided  one-half  interest  in 
the  land  from  Gallagher,  and  against 
Champenois  and  others,  who  are  mort- 
gagees under  Gallagher  and  Cameron.  The 
purposes  of  her  bill  are  to  establish  the 
title  of  herself,  as  heir  at  law  of  her  father, 
as  against  the  heirs  at  law  of  her  grand- 
father, and  to  cancel,  as  clouds  upon  her 
title,  the  tax-deed  to  Gallagher,  the  con- 
veyances by  him  to  Cameron,  and  the 
mort.gages  ezecated  by  Cameron  and  Gal- 
lagher. Shortly  stated,  the  facts  upon 
which  complainant  relies  are  as  follows: 
In  the  year  1858  her  father  purchased  the 
land  from  one  Gibbs;  but,  being  unable 
to  pay  the  purchase  money,  applied  to  his 
father,  F.  B.  Hlggins,  to  advance  the 
amount.  His  father  compiled  with  his  re- 
quest, bnt  required  the  conveyance  to  be 
made  to  himself,  which  was  done.  F.  B. 
Higglns  was  accustomed  to  keep  memo- 
randa showing  advances  made  to  bis  chil- 
dren, respectively,  and  money  lent  to  them ; 
and  among  other  sums  noted  by  him  as 
due  from  John  C.  Hig^gins  was  the  money 
paid  for  the  land  in  controversy.  By  bis 
will,  F.  B.  Hlggins  directed,  in  the  distri- 
bation  of  bis  estate,  that  eeush  child  should 
be  charged  with  all  advances  received,  and 
'With  all  debts  due  to  him.  He  died  in 
1863,  and  his  son  John  C.  Hlggins  died  in 
the  year  1861.  In  the  year  1867  or  1868,  the 
mother  of  complainant  (the  widow  of 
John  C.  Hlggins)  erected  several  small 
houses  on  the  lands  In  controversy,  which 
she  rented  to  various  persons,  collecting 
the  rents,  and  appropriating  them  to  her 
own  nse,  and  paying  the  taxes  upon  the 
property.  Several  letters  written  by  her 
to  the  widow  of  F.  B.  Hlggins  show  that 
she  recognized  the  land  to  be  the  property 
of  his  estate,  and  asked  permission  of  his 
heirs  at  law  to  occupy  the  same.  In  the 
year  1875  she  seems  to  have  conceived  the 
purpose  of  selling  the  land  for  the  purpose 
of  applying  its  proceeds  to  the  education 
of  her  daughter,  the  complainant,  who 
was  then  an  infant  of  the  age  of  14  years. 
She  proposed  to  Gallagher  to  sell  the  land 
to  him,  and  he  agreed  to  buy  it;  and  up- 
on the  ffdtb  of  this  agreement  he  assumed 
pecuniary  obligations  for  the  education  of 
complainant,  which  he  afterwards  dis- 
charged. Examination  of  the  records  by 
blm  disclosed  the  fact  of  the  title  being  in 
F.  B.  Hlggins,  and  he  declined  to  consum- 
mate the  purchase  unless  Mrs.  Higglns 
would  procure  conveyances  from  the  heirs 
at  law.  These  she  attempted  to  secure, 
bat  unsuccessfully.  Gallagher  then  pro- 
posed that  the  land  should  be  permitted 
to  be  sold  for  taxes,  and  that  he  should 
become  the  purchaser.  This  arrangement 
was  carried  into  effect,  and  Gallagher 
paid  out,  for  the  tuition  of  complainant, 
about  the  value  of  the  land  as  agreed  on 
between  himself  and  Mrs.  Higgflns.  Soon 
after  the  sale  (or  taxes,  (January,  1876,) 
Gallagher  entered  into  possession  of  the 
land,  and  has  so  continued,  claiming  it  as 
his  own,  until  January,  1886,  when  he 
conveyed  the  undivided  half  Interest  to 
Cameron,  since  which  time  Gallagher  and 
T.7so.no.6 — 14 


Cameron  have  been  in  possession.  In  Jan- 
uary, 1886,  and  before  the  conveyance  to 
Cameron,  Gallagher  and  Cameron,  who 
were  partners  in  business,  borrowed  $3,000 
from  Champenois,  and,  to  secure  the  same, 
executed  a  mortgage  upon  the  lands  in 
controversy,  and  other  lands  in  which 
Cameron  had  an  interest.  All  the  lands 
were  included  in  a  single  mortgage:  Gfd- 
lagher  executing  It  to  convey  the  lands  in 
contro^'ersy,  and  Cameron  to  convey  the 
other  lands. 

The  facts  above  set  forth  are  extracted 
from  a  voluminous  record,  which  contains 
much  other  matter  not  necessary  to  be 
stated.  These  facts  are  not  undisputed ; 
but  careful  scrutiny  of  the  evidence  con- 
vinces us  of  their  truth,  and  that  they  are 
not  controlled,  or  materially  modified,  by 
other  facts  and  circumstances.  With  the 
facts  thus  found  it  is  not  difficult  to  apply 
clear  and  well-settled  principles  to  the  so- 
lution of  the  questions  involved. 

The  controversy  separates  itself  into 
three  inquiries,  which  are:  (1)  What  are 
complainant's  rights  as  against  the  heirs 
at  law  of  F.  B.  Higgins?  (2)  What  are 
they  as  against  Gallagher,  the  purchaser 
at  the  tax-sale?  (3)  What  are  they  as 
against  the  purchaser  and  mortgagee  from 
Gallagher? 

The  arrangement  between  John  C.  Hlg- 
gins and  his  father,  by  which  the  father 
advanced  the  price  of  the  land,  and  took 
tltleto  himself, is  not  an  unusual  one, espe- 
cially between  parent  and  child  ;  and  its 
effect  was  to  make  the  father  mortgagee 
of  the  land.  The  son  was  the  purchaser  of 
the  land,  but  not  the  grantee  of  the  legal 
title.  He  was  the  meritorious  or  moving 
cause  of  theconveyance;  but,  being  unable 
to  pay  the  purchase  price,  secured  it  to  be 
advanced  by  his  father,  at  whose  instance 
the  conveyance  was  made  to  the  father. 
The  father  charged  the  amount  so  paid  in 
an  account  he  kept  against  the  son,  mak- 
ing no  discrimination  between  this  par- 
ticular sum  and  others  which  he  had  pre- 
viously loaned  to  him,  and  by  his  will  di- 
rected account  to  be  taken  of  the  whole 
suras  due  in  distribution  of  his  estate.  Un- 
der such  circumstances,  the  right  of  the 
son  as  owner  of  the  land,  subject  to  the 
chai^  for  the  purchase  price,  is  clear. 
Runnels  v.  Jackson,  1  How.  (Miss.)  368; 
Evans  v.  Green,  23  Miss.  294;  Robinson  v. 
Leflore,  .59  Miss.  148;  Carr  v.  Carr,  52  N.  Y. 
251 ;  Smith  V.  Cremer,  71  111.  185.  By  his  will, 
F.  B.  Higglns  directed  the  debt  to  be  treat- 
ed as  an  advancement;  and  this  was  suffi- 
cient, as  against  the  other  heirs  at  law 
and  devisees,  to  release  the  debt  due  for 
the  price  of  the  land.  It  appears  that  the 
estate  of  F.  B.  Hlggins  is  insolvent ;  but, 
since  no  administration  has  been  taken  of 
his  estate  in  this  state  we  are  not  called 
upon  to  consider  what  woul  d  be  the  right 
of  the  administrator  of  the  estate  proceed- 
ing to  charge  the  land  with  the  payment 
of  the  debt. 

It  is  not  necessary  for  the  determination 
of  the  cause  to  pass  upon  the  validity  of 
the  proceedings  under  which  the  sale  for 
taxes  was  made.  Whether  they  were  val- 
id or  invalid,  the  defendant  Gallagher  can- 
not avail  of  the  title  thereby  derived  to  de- 
feat the  right  of  complainant ;  and,  wheth- 
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er  tbey  are  valid  or  Invalid,  the  complain- 
ant has  not,  as  against  Cameron  and 
Champcnois,  sliown  anyrlRbt  to  call  tbem 
In  question.  The  widow  of  John  C.  Hlj?- 
gins  was  in  possession  of  the  land,  receiv- 
ing the  rents  and  profits  thereof,  and 
therefore  under  obligation  to  keep  down 
the  taxes.  This  Gallagher  knew;  and, 
though  it  does  not  appear  that  he  knew 
the  facts  relative  to  the  original  purchase 
by  John  C.  Hlggins,  and  that  F.  B.  Hig- 
gins  held  the  legal  title  as  security  for  the 
purchase  money  paid  by  him,  by  reason  of 
which  the  complainant,  as  heir  at  law  of 
ber  father,  was  owner  of  the  land,  it  is  un- 
questionably true  that  default  was  made 
In  payment  of  the  taxes  on  the  land  to  the 
end  that  by  its  sale  for  taxes  he  might  se- 
cure the  title  which  Mrs.  Ulgglns  had 
agreed  to  invest  in  him.  Default  in  pay- 
ment by  the  occupant,  and  a  tax-sale  as 
the  consequence  of  such  default,  was  essen- 
tial to  the  consummation  of  the  scheme. 
If  Mrs.  Hlggins  had  bought  at  this  tax- 
Bale,  she  would  have  held  the  title  as  trus- 
tee ex  maleHclo  for  complainant;  and  Gal- 
lagher, confederating  with  her,  stands  in 
no  better  position  than  she  would  have 
sustained  bad  she  herself  bought.  Joor  v. 
Williams.  88  Miss.  646;  Brockett  v.  Bicb- 
ardson,  61  Miss.  766. 

It  becomes  now  necessary  to  consider 
another  question,  made  pertinent  by  the 
connection  of  Cameron  and  Champenols 
with  the  property.  Whether  complainant 
Is  or  Is  not  the  real  owner  of  the  land  was 
wholly  immaterial,  so  long  as  we  were 
considering  the  rights  of  the  heirs  at  law  of 
F.  B.  Hlggins  and  of  Gallagher  to  defend 
against  her  claims.  F.  B.  Hlggins  received 
the  title  conveyed  to  him  by  Uibbs  as  trus- 
tee tor  John  C.  Higg^ins,  complainant's  fa- 
ther. Whether  it  was  a  valid  title  was  a 
matter  of  no  concern  to  him,  nor,  since  his 
death,  to  his  heirs  at  law.  It  is  not  com- 
petent for  tbem  to  controvert  the  validity 
of  the  title  received.  Upon  the  same  prin- 
ciple, Gallagher,  the  purchaser  at  the  tax- 
sale,  cannot  call  upon  complainant  to  show 
herself  to  be  the  real  owner  of  the  land. 
He  is  infected  with  the  same  disability  as 
was  the  widow  with  whom  he  combined 
to  defeat  by  tax-sale  the  title  of  the  own- 
er; and,  since  she  might  not  have  denied 
the  title  of  complainant,  this  defendant 
may  not  do  so.  But  these  disabilities 
spring  from  the  relations  of  trust  and  con- 
fidence in  which  these  parties^  in  the  eye  of 
a  court  of  equity,  stand  towards  com- 
plainant. Neither  Cameron  nor  Champe- 
nols is  shown  to  have  bad  any  knowledge 
of  the  existence  of  complainant's  right,  nor 
have  they  done  anything  for  the  purpose 
of  aiding  the  trustees,  or  either  of  them,  in 
a  breach  of  trust.  They  are  purchasers 
for  value,  without  notice  of  her  Interest  In 
the  property.  If  they  must  yield  to  her 
title,  it  is  because  it  is  superior  in  law  to 
that  asserted  by  them.  Counsel  for  com- 
plainant, appreciating  this,  strive  to  show 
the  sale  for  taxes  to  Gallagher  to  be 
void  for  want  of  a  valid  assessment  and 
sale  of  the  land,  wherefore  no  title  passed 
to  him,  and  consequently  none  was  con- 
veyed by  him  to  these  parties.  It  may  be 
conceded,  for  the  purposes  of  this  case, 
that  the  tax-sale  was  invalid.   It  does  not 


follow  that  these  defendants  must  yield  to 
the  claim  of  complainant.  Admitting  they 
have  no  title,  they  may  yet  challenge  her 
right  to  call  them  to  account  unless  she  is 
the  owner  of  the  land. 

There  is  no  more  serious  and  prevalent 
error  than  that  which  seems  to  exist  in  re- 
lation to  the  right  of  parties  to  exhibit 
bills  to  cancel  clouds  upon  titles.  It  is 
frequently  assumed  that  if  a  complainant 
can  show  some  antecedent  claim,  however 
vague  and  unsubstantial,  he  may  assail 
and  dispel  anything  which  is  a  cloud  upon 
the  real  title.  We  cannot  conceive  what 
has  given  rise  to  this  erroneous  view,  for  it 
is  settled,  by  an  unbroken  current  of  decis- 
ions, that,  to  enable  a  complainant  to 
cancel  the  defendant's  title  as  a  cloud,  he 
himself  must  show  as  perfect  a  title,  legal 
or  equitable,  as  would  enable  him,  the 
title  being  a  legal  one,  to  recover  against 
the  defendant  In  an  action  of  ejectment. 
Tested  by  this  rule,  the  complainant  has 
failed  to  establish  such  title  as  entitles  her 
to  relief  against  these  defendants. 

As  against  the  heirs  of  F.  B.  Hlggins  and 
Gallagher,  she  prevails,  not  because  she 
shows  titie,  but  because  they  do  not  occu- 
py a  position  to  deny  her  title.  As  against 
the  other  ddendants,  against  whom  she 
must  show  «  sufficient  titie,  and  recover 
on  it,  her  showing  is  wholly  insufficient. 
By  her  bill  she  avo:s  that  her  father 
bought  the  land  from  Gibbs.  and  entered 
into  possession,  and  so  continued  until  his 
death.  There  is  no  allegation  that  Glbbs 
had  title,  nor  even  that  he  was  in  posses- 
sion of  the  land  he  sold  and  conveyed.  As- 
suming, as  wemust  do,  that  she  has  stated 
her  case  as  strongly  as  the  facts  would 
warrant,  we  find  nothing  but  color  of  title 
claimed  as  derived  from  Gibbs.  The  aver- 
ment that  her  father  entered  into  posses- 
sion under  this  deed,  and  died  in  posses- 
sion, would  have  been  sutflclent,  if  proved, 
to  show  a  prima  facie  right  of  recovery. 
Unfortunately  for  her,  this  allegation  is 
denied  by  the  answer,  and  is  not  only  not 
proved,  but  is  disproved,  by  the  evidence. 
It  is  clearly  shown  that  her  father  never 
entered  upon  the  land,  and  therefore  that 
he  was  never, in  possession,  unless,  being 
the  true  owner,  which  is  not  shown,  his 
title  drew  to  him  its  constructive  posses- 
sion. The  only  possession.  In  fact,  that  is 
ever  shown  to  have  existed,  was  long  after 
the  death  of  her  father,  when  her  mother 
took  possession  either  as  widow  of  John 
C.  Hif^ins,  or  in  recognition  of  the  ad  verse 
title  asserted  by  the  heirs  of  F.  B.  Hlggins, 
deceased.  Viewing  the  evidence  most  fav- 
orably for  complainant,  it  is  more  than 
probable  she  held  in  the  latter  right.  Un- 
der such  circumstances,  it  has  never  been 
held  that  the  titie  of  a  defendant  entering 
under  conveyance  from  one  in  possession, 
who  himself  claimed  under  color  of  title, 
could  be  called  in  question. 

The  decree  is  affirmed  in  so  far  as  it  dis- 
misses the  bill  as  against  the  defendants 
other  than  Gallagher  and  the  heirs  of  F. 
B.  Hlggins.  As  to  them ,  it  is  reversed,  and 
cause  remanded. 

Woods,  C.  J.,  took  no  part  In  this  decis- 
ion, having  been  of  counsel  in  the  court  be- 
low. 
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Gibbon  v.  State. 
{Suspreme  Cowrt  cf  IRsstssippl.    Jan.  20, 1890.) 

lUBOBNT. 

Where  the  record  fails  to  show  the  value  of 
property  alleged  to  hare  been  stolen,  a  new  trial 
will  be  granted,  without  regard  to  irregularitieB 
in  the  bill  of  exceptions. 

Appeal  from  circuit  conrt,  Tallabatchie 
county;  Geobgb  Winston.  Judge. 

Indictment  ot  William  Gibson  for  grand 
larceny.  From  a  verdict  of  guilty  and 
Judgment  thereon  he  appeals. 

SuIllYua  &  WbltaeJd,  for  appellant.  T. 
M.  liUler,  Atty.  Gen.,  for  the  State. 

Woods,  C.  J.  Several  questions  are  sub- 
mitted to  us  by  the  assignment  of  errors. 
On  a  consideration  of  one  only,  we  And 
ourselves  constrained  to  reverse  the  ]udg> 
mcntofthecourtbelow.  There  is  no  hint  in 
the  record  touching  the  value  of  the  prop- 
erty alleged  to  have  been  stolen.  If  It  real- 
^  had  no  intrinsic  value.  It  was  not  the 
subject  of  larceny.  If  It  possessed  value, 
the  record  falls  to  disclose  that  fact.  It 
may  have  been  grand  larceny.  It  may  have 
been  petty  larceny,  or  it  may  have  been  no 
oflense  whatever.  The  value  ot  the  prop- 
erty must  have  been  proved  in  order  to  as- 
certain—F/rst,  i!  any  offense  had  been  com- 
mitted ;  and,  second,  what  the  grade  of 
the  offense  was.  The  overwhelming  force 
ot  this  failure  to  show  value  is  admitted, 
but  It  is  suggested  that  the  exceptions  to 
the  rulings  of  the  court  below  do  not  ap- 
pear in  the  bill  of  exceptions,  and  that, 
therefore,  this  court  must  decline  to  notice 
the  errors  assigned.  It  Is  true  the  record 
is  defective  and  Inartlflclally  drawn,  but 
we  find  in  it  a  motion  for  a  new  trial,  the 
order  overruling  thesame.and  defendant's 
exception  thereto.  In  view  of  the  abso- 
lute failure  of  the  evidence  to  support  the 
verdict,  and  Judgment  of  the  court  below, 
and  holding  It  our  duty  to  decline  to  al- 
low adherence  to  rules  of  practice  to  put  in 
Jeopardy  the  liberty  of  the  citizen,  we  shall 
pass  upon  this  vital  error  without  regard 
to  irregularities  and  inartiflclallties  of  the 
record.    Beversed  and  remanded. 


(«7  Hln.  470) 

BOTENBBRST  V.  BOARD  OF  SUPEBVISORS. 

(Supreme  Gourt  of  MisgisgtppL    Jan.  20,  1690. 

COUHTT  BOAKDS— POWIBS. 

In  Hlssissippi,  the  power  of  a  board  of  sn- 
pervlsora  over  court-houses,  and  sites  for  oourt- 
ftooses,  is  complete  and  exclusive,  and  no  court  can 
interfeore  with  the  exercise  of  this  power,  so  long  as 
it  is  exeroised  only  unwisely,  and  without  disore- 
Uou;  and  the  porobase  of  a  site  for  a  court-house, 
the  county  having  already,  a  court-house  site,  is 
not  such  a  usurpation  of  power  as  will  warrant 
the  inte^erence  of  the  courts. 

Appeal  from  chancery  court,  Yalobusha 
county;  J.  O.  Hall,  Chancellor. 

W.  S.  Chapman,  for  appellant.  Ro.  H. 
Oolladajr,  for  appellees. 

Woods,  C.  .1.  The  appellant  filed  his  orig- 
inal bill,  in  the  firat  district  of  Yalobusha 
county,  to  enjoin  the  board  of  supervisors 
from  making  any  contract  for  the  building 
of  a  new  court-house,  and  to  have  declared 
void  the  various  orders  of  the  board  of  su- 
pervisors made  and  entered  on  their  min- 


utes in  the  year  1889,  condemning  the  old 
court-house,  purchasing  a  new  site  for  a 
new  court  building,  and  tnking  steps  look- 
ing to  the  erection  of  it,  and  for  thecancel- 
lation  of  the  contract  of  purchase  and  sale 
made  between  said  board  of  supervisors 
and  George  Buswell  fortheslte  selected  by 
the  board  for  the  erection  thereon  of  a 
new  court-house.  The  allegations  of  the 
bill  were  fully  met  In  the  answers  made  by 
Boswell,and  the  president,  and  three  mem- 
bers of  the  board.  Much  testimony  was 
taken,  and  the  matter  was  at  length  sub- 
mitted to  the  chancellor  on  a  motion  ot 
defendants  to  dissolve  the  injunction 
which  had  been  granted  complainant  on 
his  bin.  The  chancellor  dissolved  the  in- 
junction, and  granted  an  appeal  to  this 
court,  in  order  to  settle  the  principles  of 
the  cause. 

Looking  at  the  entire  case,  we  see  noth- 
ing but  the  question  of  the  jurisdiction  of  a 
court  of  chancery  over  the  lawful  exercise 
of  the  powers  belonging,  under  our  con- 
stitution and  laws, to  the  boards  of  super- 
visors exclusively.  The  power  of  the  board 
of  super  visors  over  court-houses,  and  sites 
for  court-houses,  is  complete  and  exclusive 
in  this  state,  and  no  interierence  with  the 
exercise  ot  this  power  by  the  chancery 
courtscan  be  upheld,  so  long  as  the  power 
is  alleged  to  be  only  exercised  unwisely, 
and  without  discretion.  No  court  could 
be  permitted  to  Invade  the  province  of  the 
board  of  supervisors,  and  undertake  to 
direct  the  board's  discretion  or  judgment 
in  the  exercise  of  Its  undisputed  power. 

The  case,  in  all  its  parts,  discloses  noth- 
ing more  than  awant  of  sound  discretion, 
in  the  action  complained  of,  in  the  board 
of  supervisors,  according  to  the  opinions 
of  some  citizens  whose  evidence  was  sub- 
mitted. Even  this  condemnation  of  the  dis- 
cretion of  the  board  in  the  exercise  of  its 
powers  Is  vigorously,  and  perhaps  success- 
fully, combated  by  the  evidence  offered  by 
the  appellees.  But  we  do  not  regard  this 
difference  of  opinion  among  the  witnesses, 
touching  the  wisdom  and  prudence  of  the 
board's  action,  as  of  any  weight  in  deter- 
mining the  case;  for,  if  the  board  is  exer- 
cising the  powers  confided  exclusively  to 
its  jurisdiction  by  our  constitution  and 
laws,  the  want  of  proper  discretion  and 
sound  judgment  In  the  board,  In  so  exercis- 
ing its  function^,  can  never  warrant  an  in- 
vasion of  its  jurisdiction  by  another  tri- 
bunal, whose  discretion  and  Judgment, 
touching  the  exercise  of  the  powers  com- 
mitted to  and  conferred  upon  the  board, 
may  not  be  harmonious  with  the  mere  dis- 
cretion and  judgment  of  such  board. 
Granted  the  exclusive  power  In  the  board 
of  supervlsurs  over  the  suject-matter  ot 
this  controversy,  and  it  must  follow  that 
the  exercise  of  the  power  must  rest,  like- 
wise, exclusively  In  the  discretion  of  the 
tribunal  clothed  with  the  power. 

It  is  seriously  contended,  however,  by 
counsel  for  appellant,  that  the  county  of 
Yalobusha, in  theflrst district,  has  already 
one  site  for  a  court-house,  and  that  there- 
fore the  purchase  of  another  from  Boawell 
was  a  bold  act  of  usurpation  of  power, 
and  wholly  unauthorized  in  law.  We  are 
unable  to  give  our  assent  to  the  proposi- 
tion.   In  the  absence  of  legislative  llmlta- 
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tion  upon  tbe  powera  of  the  board  in  the 
original  instance,  it  will  not  beinslsted  that 
any  lot  might  not  have  been  selected  on 
which  to  erect  the  court-house,  at  the  dis- 
cretion of  the  board.  What  particular  lot 
should  be  selected  in  the  original  instance 
was  a  matter  left  entirely  to  the  discretion 
of  the  board.  If  left  to  the  discretion  of 
the  board  in  the  original  selection  of  a  site 
for  the  first  court-house,  a  similar  discre- 
tion would  seem,  necessarily,  to  be  vested 
In  the  selection  of  a  site  when  occasion 
arose  for  bnilding  another  and  new  court- 
house. 

We  are  clearly  of  opinion  that  theboard 
of  supervisors  was  clothed  with  the  pow- 
er, to  be  exercised  at  its  discretion,  to  se- 
lect a  new  site  in  which  to  erect  anew 
court-house,  beneficial  to  the  public,  and 
helpful  tothegeneral  convenience  and  safe- 
ty. 

The  decree  of  the  chancellor  dissolving 
the  injunction  is  afRrmed,  and  the  cause 
remanded. 
(«7  Mian  U)  

LouiBTiLLE,  N.  O.  &  T.  Bt.  Co.  ▼.  Smith. 

(.Supreme  Court  of  UissUHppl.    Jan.  27,  1880.) 

RuLBOAS  CokpjlBibs— SrocK-KiLxiNa  Cuss. 

1.  In  an  action  against  a  railroad  company 
far  killing  a  mule,  the  enKineer  testified  that 
while  he  was  mnning  his  tirun  about  23  miles  an 
hour  he  saw  the  mme  about  10  vards  in  front  of 
his  engine;  that  he  blew  the  stock  alarm,  and  did 
all  in  nls  power  to  prevent  a  collision,  but  could 
not  avoid  strildng  the  mule.  There  was  no  con- 
flict in  the  evidence.  Held,  that  it  was  error  to 
refuse  to  charge  the  jury  to  find  for  defendant 

2.  It  is  not  error  to  refuse  to  instruct  the  ]nry 
that,  though  plaintiff  malces  a  prima  facte  case 
by  proving  the  Idlling  of  his  mule,  yet,  when  the 
facts  and  cironmstances  are  shown,  they  cannot 
find  for  him  unless  the  facts  and  circumstances 
show  negligence  on  the  part  of  the  company,  as 
Code  Uiss.  S 1059,  places  the  burden  on  the  railroad 
company  to  sho  w  a  want  of  negligence  in  such  cases. 

Appeal  from  circuitcourt.  Tunica  county ; 
George  Winston,  Judge. 

Appellee,  Henry  Smith,  sued  the  railway 
company  for  killing  his  mule.  He  made 
out  a  prima  faxiie  case  against  the  railway 
company.  The  engineer  of  the  railway 
company  testified  that  he  was  running  the 
train  about  23  miles  an  hour;  that  be  was 
attending  to  his  duty  as  engineer;  that  he 
saw  the  mule  about  10  yards  in  front  of 
his  engine;  that  he  blew  the  stocli  alarm, 
and  did  all  In  his  power  to  prevent  a  collis- 
ion with  the  mule,  but  could  not  avoid 
striking  the  mule.  The  defendant  asked 
the  following  two  instructions,  which  were 
refused :  "  (1)  The  court  instructs  the  jury 
to  find  for  the  defendant."  "(3)  The  Jury 
are  Instructed  that  where  tbe  R.  R.  Co.  is 
shown  to  have  killed  stock  there  is  a  pr/ms 
fade  presumption  of  negligence  on  its  part, 
bat  that,  whenthefacts  and  circumstances 
of  tbe  killing  are  shown,  they  cannot  find 
for  the  plaintiff  unless  those  facts  and  cir- 
cumstances show  negligence  on  the  part  of 
the  company."  There  was  verdict  and 
judgment  In  favor  of  the  plaintiff,  from 
which  the  railway  company  appealed. 

W.  P.  &  J.  B.  Harris,  for  appellant.  F. 
A.  Montgomery,  for  appellee. 

Campbell,  J.  The  third  instruction 
asked  by  the  defendant  was  properly  re- 


fused, for  the  eOet^t  of  the  statute  (section 
1059  of  the  Code)  is  to  devolve  on  the  rail- 
road company  the  necessity  of  exculpation 
from  negligence  in  causing  the  injury  shown 
to  have  been  done, and  uulessltdoes  thisit 
is  liable.  The  court  should  have  given  the 
instruction  asked  by  defendant  that  the 
verdict  should  be  for  it.  There  is  no  con- 
flict in  the  evidence,  and  that  of  the  defend- 
ant, which  consists  with  that  for  the  plain- 
tiff, exonerates  the  defendant  from  all 
blame. 
Reversed  and  remanded. 


(07  111(6.  <8) 
Mississippi  &  T.  R.  Co.  t.  Abchibald  et  at. 
{Supreme  Court  of  MUHsHppi.  Jan.  27, 1890.) 
Railroao  CoMFAirr — Obstbuotion  of  Stbeaics — 

TbeSPASS — RlQHTB  OF  PUBCEASEB. 

1.  In  an  action  against  a  railroad  company  for 
obstructing  water-courses  by  its  levees  and  tres- 
tles, thereby  causing  plaintiffs'  land  to  be  over- 
flowed, it  appeared  tJiat  two  streams,  each  from 
20  to  80  feet  wide,  and  from  6  to  10  feet  deep,  ran 
through  plaintlfCs*  land,  and  crossed  defendant's 
road-bed,  and  that  in  one  of  them  defendant  erect- 
ed and  maintained  for  a  few  years  a  buUc-head 
which  diverted  the  course  of  the  water,  and  threw 
it  on  plalntiflb'  land.  Defendant  also  cut  a  ditch 
with  its  open  taao  next  to  its  road-bed,  and  threw 
up  a  levee  from  1><  to  4  feet  high  across  the  en- 
tire western  border  of  plaintiJIs'  land,  whi<di 
caused  the  water  from  both  stareams  to  be  thrown 
back  on  the  land;  and,  In  lejMiiring  its  trestles 
nsed  for  the  outflow  of  the  sixeuns,  defendant  cut 
off  the  old  piles  which  supported  the  trestles  above 
the  surface  of  the  water,  and  left  them  to  catch 
the  drift,  leaving  but  a  small  channel  for  the  es- 
cape of  the  waters.    Held,  that  the  company  was 


liable  for  the  injmr,  though  the  flow  of  water  and 
aocmnnlations  In  tne  streams  were  increased  by 
natural  causes,  such  as  the  clearing  of  the  land 


and  loosening  of  the  soil  by  cultivation. 

2.  The  rule  of  law  applicable  to  the  control  of 
rain  and  surface  water,  as  distinguished  from 
waters  flowing  in  deflned  channels,  has  no  appli- 
cation in  this  case,  as  long  before  the  injury  had 
been  wrought  these  waters  had  mingled  with  the 
waters  in  Uie  streams,  and  had  ceased  to  possess 
any  of  the  qoalities  of  surface  water. 

8.  One  who  purchases  land  subsequent  to  the 
building  of  the  railroad,  and  with  a  full  knowl- 
edge of  the  construction  of  the  road-bed  and  tres- 
tles, may  recover  damages  for  the  overflow  of  the 
land  caused  by  obstructions  erected  by  the  com- 
pany, though  the  company  has  done  nothing  to 
contribute  to  the  injury  since  the  acquisition  of 
title  by  plaintiff,  as  the  injury  is  a  continuing  one. 

Appeal  from  circuit  court,  Panola  coun- 
ty ;  W.  M.  Rogers,  Judge. 

W.  P.  &  J.  B.  Harris,  for  appellant.  Sal- 
livaa  &  Whitfield,  for  appellees. 

Woods,  C.  J.  This  action  was  institut- 
ed  by  appellees,  in  the  circuit  court  of 
Yalobusha  county,  for  the  recovery  ol 
damages  alleged  to  have  been  sustained 
by  reason  of  the  negligence  of  appellant 
in  the  building  and  repair  of  certain  tres- 
tles over  certain  water-courses  which 
drained  the  lands  of  appellees,  by  means 
of  which  negligent  building  and  repair  the 
said  water-courses  were  filled  up  and 
choked,  and  said  lands  overflowed  and  sub- 
merged, and  their  value  destroyed.  There 
was  a  plea  of  not  guilty  filed  by  the  rail- 
road company,  and  a  change  of  venue  to 
the  second  district  of  Panola  county,  by 
consent  of  parties.  On  this  issue  there  was 
a  verdict  fur  plaintiffs  below  in  the  sum  of 
¥1,500,  and  judgment  accordingly.    From 


Digitized  by 


Google 


Miss.) 


MISSISSIPPI  &  T.  K.  CO.  V.  ARCHIBALD. 


213 


this  judgment  tbe  railroad  appeals  to  this 
court. 

We  do  not  understand  that  it  is  dis- 
puted tliat  appellees'  lands  have  been  sub- 
merged and  damaged  by  reason  of  the 
damming  of  the  water-courses  referred  to 
and  described  in  the  pleadings  and  proofs. 
The  controversy  goes  to  the  causes  pro- 
dnclng  the  overflow  and  damage.  On  the 
part  of  appellees,  it  is  urged  that  the  care- 
less, negligreut,  and  insufficient  manner  of 
bailding  and  repairing  the  trestles  of  the 
rtdlroad  where  the  road-bed  crosses  the' 
water-courses,  and  the  erection  of  a  bulk- 
bead  in  Alston  creek  by  appellant,  and  the 
construction  of  a  small  levee  on  the  rail- 
road's right  of  way,  and  near  to  the  lands 
in  question,  have  gradually  raised  the  beds 
of  the  streams,  and  partially  filled  and 
choked  their  currents,  and,  in  seasons  of 
rains,  actually  dammed  the  water-courses 
at  tiietrestles,  whereby  the  waters  brought 
down  in  the  channels  were  unable  to  flow 
and  escape  across  the  defendant's  road- 
bed, and  so  were  forced  out  of  their  beds, 
and  driven  back  on  the  lands,  covering 
them  with  a  deposit  of  sand  and  gravel, 
and  greatly  depreciating,  if  not  wholly  de- 
stroying, their  value.  For  appellant,  it 
is  insisted  that  the  injuries  complained  of 
are  the  results  of  natural  causes  long  op- 
erating, and  now  onlyreachlng  that  stage 
of  deetructiveness  of  which  appellees  com- 
plain. It  is  said  that  the  denuding  the 
range  of  hills,  which  lie  east  of  and  inclose 
the  lands  tn  question,  of  their  timber,  and 
the  subjecting  the  soil  of  these  hills  to  the 
processes  of  cultivation,  in  ordinary  agri- 
calture,  must  result,  with  unerring  cer- 
tainty, in  the  rapid  disappearance  of  the 
loamy  top  soil,  and  its  transference  to 
valleys  below,  and  the  gradual  washing 
away  of  large  parts  of  the  looser  mate- 
rial composing  the  bulk  of  the  hills,  and 
their  deposit  in  the  runs  and  ditches  and 
water-courses  Into  which  the  surface  wa- 
ters from  the  hills  pour,  and  so  by  the  op- 
eration of  natural  causes,  in  the  changed 
condition  of  the  hills,  the  streams  have  be- 
come, in  process  of  time,  filled  with  these 
deposits  from  the  hills,  and  that  hence  the 
overflows  upon  appellees'  lands,  and  their 
destruction  by  deposits  of  sand  and  gravel, 
result  from  agencies  over  which  the  rail- 
road has  no  control  whatever. 

We  think  this  statement  fairly  presents 
the  real  issue.  While  there  is  a  vast  mass 
of  testimony,  and  some  conflict  tn  matters 
apparently  important,  stripped  of  all  su- 
perfluities the  case  will  be  found  to  be  of 
the  character  disclosed  in  the  statement 
jost  made.  It  is  not  a  question  of  oI>- 
structing  or  diverting  or  discharging  sar- 
face  water  by  one  owner  upon  the  lands 
of  an  adjacent  owner.  The  law  applica- 
ble to  such  cases  finds  no  room  for  ex- 
amination in  the  case  before  us.  The  con- 
trolling question  here  is  this,  viz.,  were 
these  water-courses  obstructed  by  the 
n<%ligence  of  the  railroad,  whereby  the 
lands  have  been  overflowed  and  damaged; 
or  are  these  obstructions  the  product  of 
natural  agencies,  long  operating,  and  just 
now  making  their  hurtful  power  to  be  no- 
ticed and  felt? 

It  most  be  admitted,  we  think,  that  the 
stripping  of  uplands  of  their  timber,  and  the 


stirring  and  loosening  of  their  soils  by  the 
processes  of  cultivation,  has  the  natural  ef- 
fect of  carrying  off ,  in  a  rapid  manner  and  in 
large  measure,  the  lighter  portions  of  the 
hills  so  loosened  and  made  ready  to  becar- 
ried  away  to  the  lowlands  by  storm  and 
rain.  It  is  doubtless  true,  too,  that  the 
operation  of  these  natural  causes  con- 
tributed materially  to  the  overflows  which 
are  alleged  to  have  damaged  the  lands  in 
question.  Indeed,  it  is  manifes  t  that  with- 
out such  contribution  by  natural  causes 
there  could  be  no  choking  of  channels,  and 
damming  of  water-courses,  ordinarily.  We 
can  scarcely  conceive  of  any  stream  ever 
becoming  choked  and  dammed  with  boughs 
and  leaves,  and  sand  and  silt,  unless  natu- 
ral causes  are  taken  into  the  account. 

Granting  the  full  operation  of  natural 
causes  in  the  case  at  bar  the  vital  question 
yet  remains  unanswered.  That  question 
is,  did  the  defendant  railroad,  with  pre- 
sumable knowledge  of  the  changed  condi- 
tions of  the  lands,  and  their  environment, 
and  of  the  unfailing  operation  of  the  nat- 
ural agencies  we  have  adverted  to,  do  or 
omit  to  do  any  thing,  in  the  line  of  its  duty, 
whereby  the  flooding  of  appellees'  lands, 
and  their  consequent  destruction,  were 
made  probable,  not  to  say  inevitable,  aft- 
er every  heavy  rain-fall?  A  glance  at  the 
uncontro verted  proofs  will  answer  the 
question.  Two  of  the  water-courses  under 
consideration,  Alston's  creek  and  Bates 
creek,  were  streams,  with  well-deflned 
channels,  in  width  from  20  to  30  feet,  and 
in  depth  from  6  to  10  feet.  In  one  of  these 
water-courses,  in  an  effort  to  protect  its 
road-bed  from  inundation,  appellant  erect- 
ed, and  for  a  few  years  maintained,  a  bulk- 
head, whereby  the  waters  in  that  stream 
were  diverted  from  their  channel,  and 
bodily  thrown  on  the  lands  of  appellees. 
By  way  of  further  protection  to  its  road- 
bed, appellant  cut  a  ditch  with  its  open 
face  next  to  the  road-bed,  and  threw  up  a 
levee  ranging  from  1^  to  4  feet  tn  height 
across  the  entire  western  border  of  appel- 
lees' lands,  whereby  the  diverted  waters 
from  Alston's  creek,  and  the  overflowed 
waters  from  the  other  creek,  were  thrown 
back  on  the  lands  alleged  to  have  been  dam- 
aged ;  and  at  each  of  the  three  trestles,  built 
bythe  railroad, in  its  road-bed,  for  the  out- 
flow of  the  three  creeks,  there  is  shown  to 
have  been  three  replacements  of  such  tres- 
tles, and  on  each  occasion  the  old  piles 
which  supported  the  ti-estles  were  not  re- 
moved, hut  were  cut  oB  above  the  surface 
of  the  water  ready  to  catch  any  drift 
brought  down  by  the  waters  from  above, 
with  tiieresult  of  having  left  a  small  open- 
ing for  the  escape  of  the  waters  in  these 
streams,  whereas  the  depth  of  such  chan- 
nels, as  we  have  already  seen,  was  origfi- 
nally  6  to  10  feet.  Conceding  the  action 
of  natural  causes,  and  the  legitimate  effects 
of  such  action,  ascontended  by  oppellant's 
counsel,  can  it  be  successfully  maintained 
that  the  conduct  of  the  railroad  in  the 
particulars  just  above  mentioned  was 
such  as  to  free  it  from  liability?  To  ask 
the  question,  in  the  light  of  thefacts  of  the 
case,  is  to  answer  it.  The  railroad,  in  our 
opinion,  directly  contributed  to  the  crea- 
tion of  those  obstructions  in  the  water- 
courses  which   flooded   appellees'  land^. 
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and  reRnlted  In  the  Injuries  complained  of. 
Moreover,  the  consideration  of  the  con- 
dnct  of  appellant,  as  showinfc  proper  care, 
or  the  want  of  It,  In  these  various  particu- 
lars, as  vtrell  as  the  consideration  of  the 
action  of  natural  causes  operating  in  this 
case,  was  properly  matter  to  be  submit- 
ted to  the  determination  of  a  jury.  It 
was  so  submitted,  and  the  finding:  of  the 
Jury  is  abundantly  supported  by  the  evi- 
dence in  the  case,  and  meets  our  approba- 
tion. 

It  Is  asserted  by  counsel  for  appellant 
that,  appellees  having  bought  the  lands 
subsequent  to  the  building  of  the  railroad, 
and  with  full  knowledge  of  the  evil,  and 
it  not  having  been  shown  that  anything 
has  been  done  by  The  railroad  since  appel- 
lees* acquisition  of  title  to  cause  the  in- 
jury complained  <»f,  the  railroad  company 
cannot  be  held  liable  in  this  action.  We 
think  counsel  misconceives.  The  wrongs 
done  by  appellant  are  continuing  wrongs. 
The  action  of  appellant  of  which  com- 
plaint is  made  has  been  silently  and  slow- 
ly operating,  but  without  hurt  or  damage 
'  until  recently.  The  causes  which  have  re- 
sulted In  this  Injury  have  been  continuous- 
ly working,  and  the  Injury  Itself  is  a  con- 
tinuing one.  In  the  very  section  in  Angell 
on  Water-Courses  to  which  appellant's 
counsel  refer  us  for  support  of  their  prop- 
osition, we  find  it  declared  that  a  plaintiff 
is  entitled  to  recover  although  the  dams 
producing  such  Injury  were  erected  before 
the  plaintiff  had  any  interest  in  the  prop- 
erty to  which  the  Injury  was  done,  and  the 
dams  had  not  since  been  raised.  See  Ang. 
Water-Courses,  §  485;  Brown  v.  Ballruad 
Cto.,  12  N.  Y.  4«6. 

Let  us  examine  briefly  the  law  on  which 
the  court  below  submitted  the  case  to  the 
Jury.  Complaint  is  made  that  the  fourth 
instruction  for  plaintiff  below  was  im- 
properly given,  inasmuch,  as  is  said,  there 
wasnoevldencetosupportlt.  The  charge, 
in  effect.  Instructs  the  jury  that  if  the  de- 
fendant railroad,  since  October,  1885,  had 
carelessly  obstructed  the  waters  in  the 
water-courses  so  as  to  cause  them  toover- 
flowthe  lands  of  plaintiffs,  and  to  damage 
them,  then  the  jury  should  find  for  plain- 
tiffs. The  charge,  as  it  seems  to  us,  is 
cleariy  correct,  and  is  not  wholly  inappli- 
cable for  want  of  evidence  on  which  to 
rest.  The  exldence  unmistakably  shows 
that  at  some  one  or  all  of  these  three  tres- 
tles, several  times  In  each  year,  after  heavy 
rains,  the  water-courses  are  so  obstructed 
as  to  prevent  the  outflow  of  the  currents 
across  the  railroad,  through  these  trestles, 
whereby  the  floods  were  backed  upon 
these  lands,  and  that  this  injurious  condi- 
tion remained  until  the  railroad  hands  re- 
moved the  drift-wood  and  other  obstruct- 
ing materials,  and  opened  the  outlets. 
The  exceptloTi,  as  It  appears  to  us, is  there- 
fore not  well  taken. 

We  disagree  with  counsel,  also,  In  their 
views  as  to  the  first,  second,  and  third  in- 
structions given  for  plaintiffs  below.  As 
In  the  fourth,  so  here  in  these  three,  we 
think  there  was  evidence  which  warrant- 
ed the  trial  judge  In  giving  the  charges. 
The  propositions  of  law  embraced  in  these 
four  instructions  are  conceded  to  be  cor- 
rect in  the  abstract,  and  we  are  of  the 


opinion  that  they  were  correct  in  their 
concrete  application  also. 

The  action  of  the  court  below  in  refus- 
ing certain  charges  asked  by  the  railroad 
company  having  reference  to  the  law  ap- 
plicable to  the  control  of  rain-water  and 
surface  water,  as  distinguished  from  wa- 
ters flowing  in  defined  channels  of  streams, 
is  assigned  for  error,  likewise.  The  most 
cursory  examination  of  the  record  will 
demonstrate  that  this  was  not  a  case  in 
which  any  question  concerning  surface 
water  was  presented.  It  is  undeniable  that 
the  great  body  of  the  waters  which  flowed 
through  these  water-courses  was  hastily 
gathered  into  the  channels  of  the  streams 
from  the  rain-falls  on  the  hills  and  other 
lands  adjacent  to  them ;  but  it  Is  equally 
undeniable  that  when  once  this  surf  ace  wa- 
ter has  found  its  way  to  the  beds  of  weU- 
deflned  streams;  and  has  joined  their  cur- 
rents, it  ceases  to  possess  any  of  the  quali- 
ties of  surface  water,  and  is  regarded  only 
as  part  and  parcel  of  the  volume  that 
flows  in  the  channels  of  the  water-courses. 
The  waters  which  flooded  the  lands  of  the 
appellees,  doubtless,  were  largely  gathered 
from  the  hills  ranged  to  the  east  of  the 
scene  of  their  destructl  veness ;  but  long  be- 
fore the  injury  had  been  wrought  they  had 
mingled  with  all  other  waters  in  the  tor- 
rent, and  had  been  stamped  with  all  the 
distinctive  marks  of  waters  gathered  into 
water-courses.  Entertaining  this  view, 
we  think  the  court  below  properly  refused 
these  instructions,  touching  the  powers 
and  rights  of  owners  over  surface  water, 
as  tending,  in  all  likelihood,  to  confuse  and 
mislead  the  Jury. 

Looking  at  the  entire  case,  we  are  una- 
ble to  say  that  the  proper  conclusion  was 
not  reached ;  and  the  judgmentof  theconrt 
below  is  therefore  aflBrmed.  * 


Western  U.  Tel.  Co.  v.  Goodbab  et  a.1. 

(Su/preme  Court  of  Mississippi.  Feb.  8,  1890.) 
TblsorjlFe  Comp^ndes — Neglioinck. 
A  message  was  received  by  atelegraph  com- 
pany to  be  sent  to  plaintitb'  attorney  at  N.,  and 
the  agent  at  the  transmitting  office  informed  the 
agent  at  N.  of  the  number  of  words  contained  in 
the  message,  and,  having  sent  the  message,  re- 
ceived from  the  agent  at  N.  the  signal  indicating 
that  it  had  beea  properly  received,  and  contained 
the  number  of  words  indicated.  In  an  action  for 
negligent  delivery,  tbe  agent  at  N.  admitted  that 
the  word  "six"  had  been  omitted  before  the  wtxeAt 
"hundred  and  sixty-tliree, "  and  that  the  word  "an- 
swer" was  dropped,  but  testified  that  the  atmos- 
pherio  conditions  at  N.  were  not  favorable  when 
the  message  was  received.  Held,  that  the  evi- 
dence showed  gross  n^ligence  on  the  p«rt  of  the 
company. 

Appeal  from  circuit  court,  Union  coun- 
ty; W.  M.  BoGKBS,  Judge. 

W.  P.  &  J.  B.  Harris  and  Sykes  &  Rich- 
ardson, for  appellant.  J.  W.  Bucba.a&ik 
and  Z.  M.  Stepitens,  for  appellees. 

Cooper,  J.  Appellees,  merchants  in  the 
city  of  Memphis,  Tenn.,  were  creditors  of 
the  firm  of  Cooper  &  Bone  of  New  Albany, 
Miss.,  who,  on  November  20, 1888,  were  in 
falling  circumstances,  and  had  been  at- 
tached by  other  creditors.  At  about  8 :  30 
A.  M.  on  that  day  the  appellees  delivered 
at  the  office  of  appellant  at  Memphis  the 
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following  dlgpatcli,  addressed  to  tbdr  at- 
torney residing  at  New  Albany : 

"Memphis,  Tenn.,  11,  20,  '88. 

"To  Z.  M.  Stephens,  New  Albany,  Miss. : 
Cooper  &  Bone  owe  us  account  not  due, 
Six  hundred  and  sixty -three  dollars.  Coop- 
er &  Hodges  account  past  due,  two  hun- 
dred and  five  dollars.  Attach,  or  other- 
wise secure  claims.  See  George  S.  Mitchell 
for  bond.    Answer.    Goodbab  &  Co. " 

The  dispatch  as  delivered  to  Mr.  Steph- 
ens was  this : 

"Cooper&  Boneowe  usaccount  not  due, 
hundred  and  sixty-three  dollars.  Cooper 
&  Hodges  account  past  due,  two  hundred 
and  five  dollars.  Attach  or  otherwise  se- 
cureclalm.  See  George  S.  Mi  tdiell  for  bond. 
Goodbab  &  Co " 

Acting  upon  the  message  as  delivered  to 
bim,  the  attorney  saw  Cooper,  one  of  the 
debtors,  and,  saying  to  him  that  he  held 
claim  in  favor  of  Goodbar  &  Co.  against 
Cooper  &  Bone  for  f  163,  received  from  the 
debtor  security  in  the  shape  of  notes  and 
accounts  therefor.  Before  the  mistake 
made  in  transmitting  the  dispatch  was 
discovered,  other  creditors  of  Cooper  & 
Bone  had  seized  their  whole  assets,  includ- 
ing their  books  of  account,  ana  Goodbar 
&  Co.  failed  to  realize  anything  on  f 500  of 
their  claim.  The  present  suit  is  to  hold 
the  telegraph  company  liable  for  the  loss, 
and  the  appellees  having  secured  verdict 
and  Judgment  for  f  250,  the  telegraph  com- 
pany appeals. 

The  defendant  brought  into  court  with 
its  plea,  and  tendered  to  the  plaintiffs,  the 
Enini  of  75  cents,  that  being  the  amoant 
paid  by  them  to  it  for  the  transmission  of 
the  message,  and  pleaded  that  said  mes- 
sage was  received  by  It  from  the  plaintiffs 
under  a  special  contract,  by  which  It  was 
agreed  that  the  company  should  not  be 
"liable  for  mistake  or  delays  in  the  trans- 
mission or  delivery,  or  for  non-delivery,  of 
any  unrepealed  message,  whether  happen- 
ing by  negligence  of  its  servants  or  other- 
•wlse.  beyond  the  amount  received  for  send- 
ing the  same;  that  the  message  was  an  un- 
repeated  message;  and  that  the  mistake 
did  not  occur  by  reason  of  the  gross  n^ll- 
gence  of  the  defendant  or  of  its  servants. " 
On  this  plea  Issue  was  taken,  and  the  evi- 
dence disclosed  these  facts :  The  message 
was  received  by  the  agent  at  Memphis.  It 
was  plainly  and  legibly  written,  and  cor- 
rectly read  and  understood  by  the  agent 
there.  The  weather  at  the  transmitting 
office  was  fair,  the  Instruments  In  good 
condition,  and  working  smoothly,  and  no 
trouble  was  experienced  at  that  end  of  the 
line.  The  agent  there  called  the  agent  at 
New  Albany  and  Informed  him  of  the  num- 
ber of  words  contained  in  the  message, 
and,  having  sent  the  message  as  written, 
received  from  the  agent  at  New  Albany 
tbe  signal  indicating  that  it  had  been 
properly  received  and  contained  the  num- 
ber of  words  indicated.  The  agentat  New 
Albany  testified  that  the  atmospheric  con- 
ditions at  New  Albany  were  not  favorable 
tor  the  receiptof  messages  at  the  time  this 
was  received,  the  Instrument  dragging, 
and  working  indistinctly.  He  stated, 
however,  that  the  operator  at  Memphis 
bad  Informed' him  of  the  number  of  words 
contained  in  the  message,  and  that  his  re- 


ply indicated  that  he  had  received  the  full 
number.  He  was  unable  to  explain  why 
be  failed  to  get  the  number  sent  and  ad- 
mitted that  the  word  "six "had  been  omit- 
ted before  the  words  "hundred  and  sixty- 
three,"  and  the  word  "answer,"  with 
which  the  message  concluded,  dropped. 

Counsel  for  the  company  concede  the  lia- 
bility for  mistakes  flowing  from  the  gross 
negligence  of  its  servants,  notwithstand- 
ing the  terms  of  the  contract  under  which 
the  service  was  performed,  but  contend 
that  no  such  negligence  Is  disclosed  by  the 
evidence.  We  are  of  a  different  opinion.  It 
would  beunprofltable  in  so  plain  a  case  to 
consider  within  what  limits  telegraph 
companies  may  lawfully  stipulate  for  non- 
responsibility  for  mistakes  occurring  in 
the  transmission  and  delivery  of  messages. 
So  long  as  there  Is  any  limit  beyond  which 
these  companies  may  not  pass ;  so  long  as 
engagement  in  public  employment  carries 
with  it  any  duty  to  render  any  service  for 
thecompensation  taken, — it  cannot  be  com- 
petent for  the  public  agent  to  stipulate 
that  it  may  grossly  neglect  the  perform- 
ance of  the  duty  it  undertakes.  On  the 
facts  disclosed  by  this  record  thejury  could 
not  have  found  that  the  agent  at  New  Al- 
bany exercised  the  slightest  degree  of  care 
in  reference  to  the  receipt  of  the  message. 
He  was  Infoi*med  that  the  message  con- 
tained a  certain  number  of  words.  He  took 
down  and  delivered  one  containing  two 
words  less  as  and  for  the  whole  message. 
This  was  gross  negligence,  and  rendered 
the  company  responsible  for  the  resulting 
Injury,  notwithstanding  the  exemption  It 
had  sought  to  secure. 

The  verdict  is  supported  by  sufficient  ev- 
idence of  Injury  flowing  from  and  traceable 
to  the  neglect,  and  it  Is  affirmed. 


Tbcbman  et  al.  v. 


(S7  MlHL  297) 
POINTEB. 


(Supreme  Court  of  Missligi/pxA.  Feb.  8,  1890.) 
Spboifio  PBRFORiLurcx— Damages  ros  Delay. 
Where  defendant  leases  land  to  a  third  per- 
son, reserving  the  right  to  cancel  the  lease  in  case 
a  broker,  to  whom  he  had  already  friven  the  right 
to  sell  the  land  within  a  certain  time,  should  effect 
a  sale,  and  the  broker  contracts  a  sal^  within  the 
specified  time,  which  is  agreed  to  by  defendant, 
who  fails  to  cancel  the  lease,  the  purchaser  Is  en- 
titled to  a  decree  for  specific  performance,  wltii 
damages  for  the  delay. 

Appeal  from  chancery  court,  Tunica 
county ;  W.  R.  Trioo,  Chancellor. 

The  appellee.  Pointer,  owned  some  land 
which  he  leased  to  one  Cox.  early  in  1887, 
for  a  term  of  three  years,  but  reserving  the 
right  to  cancel  the  lease  at  any  time  up  to 
November  15, 1887,  for  the  reason  that  he 
had  arranged  with  one  Martin,  a  broker  in 
Memphis,  to  sell  tbe  land,  provided  he 
could  do  so  by  said  date  of  November  15, 
1887.  On  November  14,  1887.  Martin  con- 
tracted to  sell  the  land  to  the  appellants, 
Thurman  and  others,  and  on  the  next  day, 
November  15, 1887,  Pointer  went  to  Mem- 
phis, and  agreed  to  the  contract  of  sale 
made  by  Martin  to  appellants,  but  failed 
to  exercise  his  right  to  cancel  the  lease  to 
Cox,  though  he  had  the  opportunity,  and 
could  have  done  so.  Thurman  and  others 
desired  the  execution  of  the  conveyance  to 
the  land  pursuant  to  the  contract  c^roed 
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on,  but  Pointer  would  only  agree  to  per- 
form the  contract  H  Thunnan  and  others 
would  take  the  land  subject  to  the  lease, 
whereupon  Thurman  and  others  exhibited 
this  bill  In  the  chancery  court,  praying  for 
a  specific  performance  of  the  contract. 
Pointer  answered,  Inslstlngthat  the  appel- 
lants knew  of  the  existence  of  the  lease, 
etc.  On  final  hearing  the  chancery  court 
dismissed  the  bill,  from  which  Thurman 
and  others  appealed. 

Perkins  &  Percy,  for  appellants.  Sbanda 
&  Johnson,  for  appellee. 

Campbell,  J.  This  is  a  clear  case  for 
specific  performance,  with  damages  for  un- 
warranted delay.  The  unmistakable  In- 
terpretation of  the  contract  of  the  par- 
ties is  that  delivery  of  actual  possession  of 
the  land  was  stipulated  for.  This  is  the 
primary  meaning  of  the  term,  and  the  nat- 
ural suggestion  from  its  use,  when  nothing 
is  shown  to  vary  it;  and  any  other  mean- 
ing is  excluded  in  the  dealing  between  these 
parties.  The  fact  that  Mr.  Pointer  bound- 
ed the  time  when  his  agent  might  sell  the 
land  by  the  period  in  which  he  (Pointer) 
might  lawfully  cancel  the  lease  to  Cox 
shows  that  he  had  in  contemplation  a  sale 
that  would  give  the  purchaser  possession 
free  from  the  lease,  and  the  failure  of  Thur- 
'  man  to  mention  the  rent-notes  In  his  offer 
to  buy  shows  that  the  possession  be  bad 
in  view  was  an  actual  one. 

The  stipulation  for  good  title  had  refer- 
ence to  the  fee  in  the  land,  and  not  to  the 
possession.  If  Pointer  had  canceled  the 
lease  to  Cox,  and  Thurman  had  refused  to 
comply  with  his  contract  on  the  ground 
that  his  purpose  in  buying  was  to  secure 
the  benefit  of  the  lease  for  the  next  two 
years,  and  that  thecancellation  of  the  lease 
by  Pointer  had  defeated  his  object,  and  re- 
leased him  from  his  contract,  his  position 
would  have  been  utterly  indefensible.  Up- 
on the  facts  shown,  he  would  have  been 
compelled  to  perform  his  contract;  and.  as 
such  would  have  been  his  liability, he  must 
have  a  corresponding  right. 

This  is  not  the  case  of  one  contracting 
for  what  he  knew  the  seller  could  not  con- 
vey. As  Pointer  proposed  to  sell,  Thur- 
man bad  just  ground  to  assume  that 
Pointer  could  deliver  possession,  as  well  as 
convey  title;  and  in  truth  it  was  in  the 

gower  of  Pointer  to  cancel  Cox's  lease,  and 
e  cannot  avail  of  his  failure  to  do  what 
be  could  have  done  as  an  excuse  for  his  re- 
fusal to  execute  the  contract  which  he 
could  undoubtedly  have  enforced  agahttst 
the  other  party. 

It  is  not  inequitable  to  specifically  enforce 
the  contract,  and  justice  demands  that  it 
shall  be  done  with  damages  for  the  unjus- 
tifiable delay  to  do  what  should  have  been 
promptly  done. 

Reversed  and  remanded  to  be  proceeded 
with  in  accordance  with  this  opinion. 

(67  Miss.  247)  

HowAKD  V.  Louisville,  N.  O.  &  T.  Rt.  Co. 

(Supreme  Court  of  Mississippi.    Feb.  8,  1890.) 

Railboas  Companies— STOCK-KniiNo  Cases. 

Evidence  that  the  tracks  of  a  horse  which 

was  killed  by  a  train  were  seen  sereral  hundred 

steps  on  the  track,  bnt  that  the  engineer  and  fire- 

num  were  both  engaged  at  their  duties  on  the  en- 


gine, and  neither  of  them  saw  the  horse  until  he 
was  struck,  is  insufficient  to  justify  a  verdict 
against  the  company. 

Appeal  from  circuit  court,  De  Soto  coun- 
ty; W.  M.  BooERS,  Judge. 

Appellant,  W.  E.  Howard,  sued  the 
Louisville,  New  Orleans  &  Texas  Railway 
Company  for  killing  a  fine  mare.  The  tracks 
of  the  mare  showed  that  she  had  entered 
upon  the  railroad,  and  run  several  hun- 
dred steps,  when  she  was  overtaken  by 
the  engine,  and  killed.  The  engineer  and 
fireman  both  swore  that  they  were  en- 
gaged about  the  engine  in  the  regular  per- 
formance of  their  duties,  and  that  neither 
ofthem  saw  the  mare  before  she  was  struck. 
The  court  instructed  the  jury  to  find  for 
the  defendant,  which  was  done.  Judg- 
ment was  so  entered;  and  Howard  ap- 
pealed. Insisting  that  a  lookout  should  be 
continuously  kept  while  train  is  in  motion. 

Buchanan  &  McKay,  for  appellant.  W. 
P.  &  J.  B.  Harris,  for  appellee. 

CAMPBELf.,  J.  The  engineer  and  fire- 
man  were  both  engaged  at  their  duties  on 
the  engine,  and  neither  saw  the  animal  on 
the  track.  While  a  lookout  should  be  kept 
when  running,  it  is  not  want  of  proper 
care  for  the  servants  of  the  company  to 
give  needed  attention  to  their  primary 
duty,  which  Is  the  oi)eration  of  the  engine; 
and  the  fact  that,  for  a  short  time,  neither 
the  engineer  nor  fireman  was  looking  out 
for  animals  on  the  track,  did  not  make  the 
company  liable  for  the  death  of  the  anlmai 
killed.  Upon  the  undisputed  facta,  the 
judgment  of  the  law  is  that  the  loss  of  the 
mare  should  fall  on  her  owner,  rather  than 
upon  the  railroad  company ;  and,  ns  there 
was  nothing  to  be  found  by  a  Jurj',  the 
court  rightly  instructed  for  the  defendant. 
Affirmed. 

(67  Miss.  425) 

Cady  et  al.  v.  Cadt. 

(Supreme  Corwrt  of  Mississippi.    Feb.  10, 1890.) 

Wnj.a — ^Lboaouss  Cbasoes  on  Land. 

1.  Testator,  after  devising  certain  lands  to 
each  of  his  three  children,  W.,  J.,  and  U.,  directed 
his  executor  to  sell  the  residue  of  the  estate,  r^ 
and  personal,  and  to  apply  the  money  to  debts  of 
VOa  estate,  and  divide  the  residue  in  certain  pro- 
portions, among  his  three  children.  He  then  pro- 
vided that  J.  and  M.  should  bear  the  care  and 
expense  of  maintaining  and  educating  his  two 
grondchildxen,  and  that  the  grandchildren,  on 
coming  of  age,  should  each  receive  9.5(X),  to  be  paid 
Jointly  by  J.  and  M.  The  grandchildren  were  In- 
fants of  tender  years,  and  orphans;  and  testator 
had  stood  to  them  in  loco  parentis.  Held,  that 
the  legacies  given  to  the  grandchildren  were 
charges  primarily  on  the  land  specifically  devised 
to  J.  and  H. 

2.  Equity  has  jurisdiction  to  enforce  the 
charge  of  a  legacy  on  land,  thougli  an  action  at 
law  would  also  lie. 

8.  Where  lands  devised  are  chanred  with  a 
legacy,  the  lapse  of  the  devise  by  the  death  of  the 
devisee  in  the  testator's  life-time  does  not  cause 
tiie  lapse  of  the  charge  in  favor  of  the  legatee. 

Appeal  from  chancery  court,  Lowndes 
county;  T.  B.  Graham,  Chancellor. 

J.  E.  Lelqh,  for  appellants.  Wm.  Bald- 
win &nd.G.A.  Evans,  tor  appellee. 

Cooper,  J.  This  is  a  bill  exhibited  by  a 
legatee  to  enforce  payment  of  his  legacy  by 
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fixing  a  cbarge  upon  certain  real  estate  de- 
▼iaed  by  the  testator. 

The  testator,  William  Cady,  at  the  time 
of  his  death,  had  three  living  children,— 
William,  James  M.,and  MaryAdella.  Two 
grandchildren  of  his  deceased  wife,  who 
were  infants  of  tender  years,  and  orphans, 
were  members  of  hia  family,  and  he  stood 
to  them  in  loco  parentis. 

By  the  first  clause  of  his  will,  the  testa- 
tor appointed  James  B.  Bell  his  executor 
and  trustee  of  that  portion  of  his  estate 
devised  to  his  son  William  Cady.  By  the 
second  clause,  he  gave  to  said  Bell,  as  trus- 
tee, a  parcel  of  land,  known  as  the  "  Eclipse 
Stable, "  in  trust  for  his  son  William ;  by 
the  third  clause,  be  gave  to  his  son  James 
M.Cady  a  parcel  of  land,  and  the  improve- 
ments thereon,  designated  as  the  "Horse 
Mansion ; "  by  the  fourth  cla  use  he  gave  to 
his  daughter,  Mary  Adella,  bis  residence,  to- 
gether with  its  furniture,  etc.,  but  provided 
that  said  residence  sboald  continue  to  be 
used  as  tbehome  of  his  children  and  grand- 
children so  long  as  they  should  remain  as 
one  family,  and  declared  that  "the  neces- 
Bai7  supplies  and  provisions  for  the  family 
to  be  a  charge  upon  the  property  devised 
In  items  two  ajid  three,  unless  my  son  Will- 
iam, and  his  son  Burton,  shall  cease  to 
live  with  the  family,  in  which  case  it  shall 
be  a  charge  upon  the  property  devised  to 
my  son  James  M.  alone  in  item  three. "  By 
the  fifth  clause,  he  directed  his  executor, 
at  bis  discretion,  to  sell  the  residue  of  his 
estate,  real  and  personal ;  and  the  money 
arising  therefrom,  and  from  collections  of 
debts  due  him,  and  from  all  other  sources, 
was  first  to  be  applied  to  the  payment  of 
all  debts  due  by  his  estate,  and  the  residue 
to  be  distributed,  one-fourth  to  William 
Cady,  and  the  remaining  three-fonrths 
equally  between  James  M.  and  Mary  Adel- 
la. The  sixth  clause  of  the  will,  which 
gives  rise  tothepreeent  litigation, is  as  fol- 
lows: "My  son  James  M.,  and  my  daugh- 
ter, Mary  Adella,  are  to  have  and  bear 
Jointly  the  care  and  expense  of  the  educa- 
tion and  maintenance  of  my  grandchildren, 
Bobert  Cady  and  Julia  Biddlck.  The  said 
Robert  and  Julia  are  each  to  receive  the 
sum  of  five  hundred  dollars  when  they  be- 
come of  age,  to  be  paid  jointly  by  the  said 
James  M.  and  Mary  Adella  Cady."  By 
the  seventh  and  last  clause  the  testator 
provided  that,  in  the  event  of  the  death  of 
either  of  his  children,  the  property  devised 
to  such  child  should  be  equally  divided  be- 
tween the  survivors. 

Mary  Adella  died  1  n  the  life  of  the  testator. 
Bobert  Cady  and  Julia  Blddick  were  main- 
tained and  educated  as  provided  in  the 
sixth  clause  of  the  will;  and,  upon  her 
reaching  majority,  Julia  was  paid  by 
James  M.  (.^ady  the  legacy  given  to  her. 

In  Jan  nary ,  1885,  .Tames  M.  Cady  executed 
a  mortgage  upon  a  portion  of  the  proper- 
ty known  as  the  "  Horse  Mansion, "  which 
has  been  foreclosed,  and  the  land  sold; 
and  it  is  now  owned  by  Mrs.  Julia  A. 
Short.  In  December  of  that  year,  James 
M.  Cady  conveyed  to  his  wife,  Fannie  L. 
Cady,  for  life,  with  remainder  to  his  daugh- 
ter Annie  L.  Cady, in  fee,  the  interest  taken 
by  him  in  the  residence  of  the  testator, 
which  had  been  by  the  will  devised  to  Mary 
Adella,  and  which  upon  her  death  passed, 


by  the  seventh  clause  of  the  will,  to  the 
surviving  children  of  the  testator.  In  the 
year  1888  an  execution  issued  under  a  judg- 
ment which  had  been  on  the day  of 

December,  1887,  rendered  against  James 
M.  Cady,  and  was  levied  on  that  part  of 
the  property  known  as  the'^Hoi-se  Man- 
sion," which  had  not  passed  by  the  mort- 
gage executed  by  said  Cady ;  and  at  the 
execution  sale  thereof  Mrs.  Short  became 
the  purchaser.  William  Cady,  the  son  of 
the  testa.tor,  has  died,  leaving  one  child. 
Burton  Cady. 

ilobert  Cady,  the  legatee,  having  reached 
his  majority,  demanded  payment  of  his 
legacy,  which  not  being  paid,  he  exhibited 
this  bill  against  Burton  Cady,  James  M. 
Cady,  Fannie  L.  Cady,  Annie  L.  Cady,  and 
Mrs.  Short,for  thepurposeof  charging  the 
lands  devised  by  the  testator  to  James  M, 
and  Adella  Cady  for  the  payment  of  the 
same. 

Thechancellordecreedthat  Burton  Cady, 
who  held  the  undivided  one-half  interest 
in  the  lands  devised  to  Mary  Adella,  should 
pay  one-half  of  the  legacy,  in  default  of 
which  the  lands  so  held  by  him  should  be 
sold  therefor,  and  that  the  remaining  half 
should  be  paid  by  James  M.  Cady,  in  de- 
fault of  which  the  lands  specifically  devised 
to  him,  the  Horse  mansion,  and  the  undi- 
vided one-half  interest  in  the  residence 
which  had  passed  to  him  by  reason  of  the 
death  of  Mary  Adella,  which  property  was 
then  owned  by  Mrs.  Short,  and  by  Mrs. 
Cady  and  her  daughter,  should  be  sold  for 
the  same. 

Burton  Cady  has  paid  theportion  direct- 
ed to  be  paid  by  him.  Mrs.  Fannie  L. 
Cady  has  died  since  the  rendition  of  the 
decree.  James  M.  Cady,  Annie  L.  Cady, 
and  Mrs.  Short  prosecute  this  appeal. 

The  positions  taken  by  appellants  are: 
First,  that  the  legacy  sued  for  is  not,  by 
the  will  of  William  Cady,  charged  upon 
any  of  the  i«al  estate  devised  by  the  will. 
If  mistaken  in  this,  then  that  it  is  a  charge 
only  upon  the  land  not  specifically  devised. 
If  mistaken  in  this,  then  that  it  wa^  pri- 
marily chargeable  upon  the  personal  es- 
tate, and  the  realty  cannot  be  subjected 
until  after  the  personalty  is  exhausted.  If 
mistaken  in  this,  then  that  the  charge  was 
intended  to  be  fixed  on  the  land  only  as  a 
joint  charge  against  James  M.  and  Adella 
Cady;  and,  since  Adella  died  in  the  life- 
time of  the  testator,  the  devise  to  her 
lapsed,  and  so,  also,  the  charge  lapsed  in 
so  far  as  it  bound  the  land  devised  to  her, 
wherefore  to  enforce  it  as  against  the  land 
of  James  M.  Cady  alone  would  be  to  en- 
force a  several  charge,  and  not  a  joint  one, 
as  intended  by  the  testator.  And,  finally, 
it  is  said  that  the  legatee  might  have  sued 
at  law  for  his  legacy,  wherefore  a  court  of 
chancery  has  no  jurisdiction. 

We  note  the  positions  assumed  by  coun- 
sel, but  consider  at  length  only  the  ques- 
tion whether  the  egacy  was  chargedupon 
the  lands  devised  to  James  M.  and  Mary 
Adella,  as  the  primary  source  from  which 
payment  should  be  made.  It  is  too  well 
settled  to  require  discussion,  or  the  cita- 
tion of  authorities,  that  if  the  legacy  is  a 
charge  upon  the  land  it  is  an  equitable 
charge,  to  enforce  which  a  court  of  chan- 
cery has  jurisdiction,  even  though  the  leg- 
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atee  may  have  aright  to  Bue  at  law.  It  Is 
equally  clear  that,  if  the  lands  devised  to 
Mary  Adella  were  charged  with  the  legacy, 
the  lapse  of  the  devise  to  her  by  reason  of 
her  death  in  the  llle-time  of  the  testator 
did  not  cause,  also,  the  lapse  of  the  charge 
In  favor  of  the  legatee.  1  Jarm.  Wills,  627 ; 
Hills  V.  Wirley,  2  Atli.  605;  Wigg  v.  Wigg, 
1  Atk.  382 ;  Olte  v.  Heatli,  1  Ves.  Sr.  135. 

While  the  books  are  full  of  cases  In  which 
discussion  is  had  upon  the  question  wheth- 
er pecuniary  legacies  areor  arenot  charge- 
able upon  the  real  estate  of  the  testator, 
and  there  is  conflict  in  the  conclusions 
reached,  the  diversity  of  opinion  is  not 
greater  than  that  which  exists  in  other 
controversies,  where  courts  seek  to  dis- 
cover the  intention  of  a  party,  from  the 
language  be  has  used,  by  the  application  of 
arbitrary  rules  of  construction.  The  sole 
difficulty  is  in  discovering  the  intent  of  the 
testator,  which,  being  found,  is  to  be  en- 
forced. Ordinai"lly,  pecuniary  legacies  are 
payable  by  the  executor,  and  out  of  the 

{)ersonal  estate.  The  claim  of  the  heir  at 
aw,  or  of  the  devisee,  Is  ordinarily  as 
much  in  the  mind  of  the  testator  as  that 
of  the  lega^tee;  and,  unless  a  contrary  par- 
pose  appears  from  the  will,  it  will  be  as- 
sumed that  the  testator  intended  that  leg- 
acies are  to  be  paid  only  out  of  his  per- 
sonal estate,  and  that,  upon  that  being  in- 
sufficient, the  legacies  must  abate  in  whole 
or  In  part.  But  the  single  inquiry  always 
involved  is,  what  was  the  intent  of  the 
testator?  This,  being  discovered,  must  be 
effectuated  by  the  courts.  Where  the  tes- 
tator, for  the  purpose  of  paying  his  debts  or 
legacies,  blends  his  real  and  personal  es- 
tate, giving  to  his  executor  equal  power 
over  each,  and  thus  obliterates  the  distinc- 
tion which  thelaw  makes  between  the  real 
and  personal  estate,  the  courts  accept  this 
as  indicating  a  general  purpose  on  bis  part 
to  charge  both  real  and  personal  estate 
with  the  payment  of  debts  and  legacies; 
and  under  such  circumstances  the  real  es- 
tate is  beld  to  be  onerated,  in  aid  of  the 
personalty,  in  payments  of  debts  and  leg- 
acies. Knotts  V.  Bailey,  64  Miss.  235 ;  Tur- 
ner v.  Turner,  57  Miss.  775;  Heatheriugton 
V.  Lewenberg,  61  Miss.  372. 

There  frequently  arise  cases  in  which, 
looking  to  the  will  and  all  its  parts,  some 
uncertainty  remains  as  to  the  real  intent 
of  the  testator, — casesln  which  there  Is  not 
a  clear  and  express  charge  upon  the  real 
estate,  but  where  the  implication  more  or 
less  strongly  appears  on  the  face  of  the 
will  to  charge  it  with  legacies.  It  is  fre- 
quently said  that,  in  the  absence  of  an  ex 
press  charge,  the  lands  are  free,  unless,  by 
clear  implication,  the  purpose  of  the  tes- 
tator is  found  to  charge  it.  But  it isnot  nec- 
essary that  this  undoubted  inference  shall 
be  found  on  the  face  of  the  will  Itself.  In 
cases  of  doubt.  It  is  proper  to  look  to  the 
character  of  the  legatee;  for  this  may  aid 
in  discovering  the  purpose  of  the  tes- 
tator. If  the  legatee  is  a  stranger,  or  a 
child  for  whom  other  provisions  are  found 
in  the  will,  the  purpose  of  the  testator  to 
charge  the  real  estate  must  more  clearly 
appear  than  if  the  legatee  is  one  having  a 
natural  claim  upon  the  bounty  of  the  tes- 
tator, and  to  whom  no  other  provision  is 
made.    Bop.  Leg.  632. 


Looking  at  the  will  In  the  light  of  these 
principles,  we  think  it  clear  that  the  tes- 
tator Intended  the  legacies  to  Robert  Cady 
and  Julia  Biddlck  to  be  paid  in  any  event, 
and  that  they  are  by  the  will  charged  up- 
on the  real  estate  of  the  testator.  They 
were  dependent  infants,  members  of  his 
family,  and  standing  to  him  in  the  relation 
of  adopted  grandchildren.  He  speaks  of 
them  as  his  grandchildren,  and  exhibits  a 
clear  purpose  to  provide  for  their  educa- 
tion and  support  during  minority,  and  for 
small  legacies  upon  their  attaining  ma- 
jority. After  having  given  devises  of  lands 
to  bis  three  children,  the  testator  blended 
the  residuum  of  his  estate,,  real  and  per- 
sonal, in  one  mass,  charged  it  with  pay- 
ment of  bis  debts,  and  directed  the  remain- 
der to  be  distributed  in  unequal  parts  to 
bis  children. 

It  is  manifest  that  the  legacies  were  to 
be  paid  out  of  some  part  of  the  testator's 
estate.  It  cannot  be  seriously  contended, 
as  is  suggested  by  counsel  for  appelltmta, 
that  the  purpose  was  to  give  the  legatees 
no  right  to  subject  any  part  of  the  estate 
to  the  payment  of  the  legacies,  but  only  a 
personal  right  of  action  against  James  M. 
and  Mary  Adella  Cady.  There  is  neither 
principle  nor  authority  to  support  such 
view. 

If  the  purpose  of  the  testator  was  that 
these  legacies  should  be  paid  out  of  his  es- 
tate, the  question  is,  upon  what  part  was 
it  primarily  charged?  We  have  seen  that 
the  real  and  personal  estate  was  blended, 
and  the  presumed  freedom  of  the  real  es- 
tate overthrown.  But,  looking  atthe  re- 
siduary clause,  it  is  entirely  certain  that  it 
was  not  the  purpose  to  charge  the  prop- 
erty thereby  dealt  with,  in  the  hands  of 
the  executor,  in  bulk,  with  the  legacies. 
The  residuum,  after  payment  of  debts, was 
to  be  distributed,  one-fourth  to  William 
Cady,  and  the  remaining  three-fourths  to 
James  M.  and  Mary  Adella.  To  charge 
the  residuary  estate  would  be  to  dlminisli 
the  distributive  part  of  William  Cady 
therein  to  the  exoneration  of  the  portions 
of  James  M.  and  Mary  Adella,  who  were 
directed  to  pay  the  legacies.  Unless,  there- 
fore, the  purpose  of  the  testator  be  thwart- 
ed, either  in  denying  to  the  legatees  the 
sums  given  to  them,  or  by  flxing  thena  in 
part  upon  the  portion  devised  to  William 
by  the  residuary  clause,  it  is  clear  that 
they  must  be  fixed  upon  the  portions  spe- 
cifically devised  to  James  M.  and  Mary 
Adella,  or  upon  that  part  passing  to  them 
under  the  residuary  clause.  We  think  the 
charge  is  primarily  upon  theland^  specific- 
ally devised.  The  executtir  is  directed  to 
convert  tiie  remainder  of  the  estate  into 
money.  This  would  carry  with  it  fi-eedom 
in  the  hands  of  the  purchaser.  Turner  v. 
Turner.  57  Miss.  775. 

It  is  to  be  noted  that  distribution  of  the 
residuum  was  to  be  made  at  once  by  the 
executor,  while  the  legacies  given  were 
payable  only  upon  the  majority  of  the  leg- 
atees. The  charge,  therefore,  upon  the 
property  speciflcally  devised  morecertainly 
effectuates  the  Intent  of  the  testator  by 
securing  the  ultimate  payment  of  the  leg- 
acies. 

We  therefore  conclude  that  the  legacies 
were  primarily  chargeable  upon  the  lands 
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deviaed  to  JamRS  M.  and  Mary  Adella  Cady ; 
that  James  M.  Cady  waa  liable  to  the 
payment  of  one-half,  thereof,  ($500,)  and 
the  portion  devised  to  Mary  Adella  to  the 
Temaining  $500 ;  that  James  M,, by  reason 
of  his  reception  of  one-half  of  the  devise  to 
Mary  Adella,  was  charfteable  with  one- 
half  of  said  sum;  ajid  that  the  decree  of  the 
'Chancellor  properly  apportioned  the  lia- 
bility. 

Mrs.  Short  and  Annie  L.  Cady,  who  are 
now  the  owners  of  all  the  property  devised 
to  James  M.,  and  of  one-half  of  that  de- 
vised to  Mary  Adella,  join  in  the  appeal, 
and  assiiB^  error  through  thesamecoansel. 
Mo  error  is  assigned  to  the  action  of  the 
chancellor  In  fixing  the  liability  as  be- 
tween these  parties.  We  do  not,  therefore, 
consider  bow  it  should  have  been  appor- 
tioned as  between  them. 

Decree  affirmed. 


(«7  Hlas.  47)  

YiCKSBimo  Bank  y.  Wobbbll,  Tax  Col- 
lector. 

Oupreme  Court  of  3fi8»i«»ippl.    Jan.  20,  1890.) 
Baiixb— FRrvTLBOi  Tax — CossTrnmoNAi.  Law. 

1.  Code  Hiss.  1880,  M  667.  686,  as  amended 
by  Laws  1888,  which  provide  for  a  prlvilegre  tax 
to  be  paid  by  bonks,  and  vary  the  amount  with 
roferenoe  to  the  capital  stock  or  assets,  and  de- 
clare that  "the  privilege  taxes  imposed  upon  and 
I>aid  by  such  banks,  •  •  •  shall  be  In  lieu  of 
all  other  taxes,  state,  county,  and  municipal,  up- 
on the  shares  and  assets  of  said  banks, "  are  not 
unconstitutional  as  in  violation  of  Const.  Miss, 
art  12,  \  IS,  which  declares  that  **the  property  of 
all  corporations  for  pecuniary  profits  shall  be  sub- 
ject to  taxation,  the  same  as  that  of  indlTidoals, " 
as  the  le£:islature  has  the  power  to  exempt  prop- 
erty from  taxation  whether  the  owners  be  corpo- 
rations or  natural  persons. 

2.  The  sections  as  amended  do  not  violate  sec- 
tion 20,  art.  12,  of  the  constitution,  which  de- 
clares that  "taxation  shall  be  equal  and  uniform 
throughont  the  state, "  and  that  ''all  property  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  directed  by  law, "  as  the  legislature,  hav- 
ing the  power  to  exempt  property  from  taxation, 
may  also  prescribe  that  a  privilege  tax  shall  be  a 
substitute  for  all  taxes  <»i  the  property  to  be  taxed. 

8.  Nor  do  they  violate  section  16,  which  de- 
clares that  "no  county  shall  be  denied  the  right  to 
raise,  by  siieclal  tax,  money  sufficient  to  pay  for 

•  •  ♦   conveniences  for  the  pieople  df  the  county, 

*  *  *  provided  the  tax  thus  levied  shall  be  a 
certain  per  cent,  on  all  tax  levied  by  the  state, " 
aa  by  this  section  the  right  of  the  comities  under 
it  is  limited  to  the  levy  of  "a  certain  per  cent,  on 
tl\  tax  levied  by  the  state, "  and  the  subjects  of 
taxation  are  to  be  determined  by  the  legislature. 

4.  Under  the  sections  of  the  Code  cited,  the 
privilege  tax  imposed  on  and  paid  by  a  bank  is  a 
substitute  for  all  other  taxes  on  the  shares  and 
assets  of  the  bank,  including  real  estate  owned 
by  the  bank,  which  constitutes  port  of  its  assets, 
without  re^rd  to  the  question  as  to  the  rigl4>  of 
the  bank  to  acquire  and  uold  real  estate. 

Appeal  from  chanceiy  court,  Warren 
county ;  W.  R.  Tbigo,  Chancellor. 

Appellant,  the  Vicksburg  Bank,  owned  a 
building  in  the  city  of  Vlckeburg,  in  part 
of  which  it  carried  on  its  business,  and 
part  of  which  It  had  rented  out.  The 
building  was  assessed  by  the  city  and 
county;  and,  the  bank  refusing  to  pay 
taxes  claimed  by  the  city  and  county,  on 
the  ground  that  it  bad  paid  the  privilege 
tax  under  the  law  mentioned  in  the  opin- 
ion, and  was  exempt  from  city  and  coun- 
ty taxes,  the  building  and  lot  were  adver- 


tised for  sale  for  delinquent  taxes,  as  a1- 
l^ted,  by  the  tax  collector,  when  the  bank 
enjoined  the  sale  for  taxes,  alleging  that  it 
had  paid  its  taxes  under  the  law,  and  waa 
therefore  exempt  from  further  taxes.  Aj)- 
pellee  answered  the  bill,  attacking  the  con- 
stitutionality of  the  law.  The  chancellor 
dissolved  the  injunction,  and  gave  decree 
for  the  amount  of  the  taxes  claimed,  from 
which  the  bank  has  prosecuted  this  appeal. 
Bircbett  &  Gilland,  for  appellant.  J. 
Hirsb,  Murrny  F.  Smith,  Nugent  &  Mo- 
Willie,  and  Edward  Mnyes,  for  appellee. 

Campbell,  J.  This  case  pre.4ent«  ques- 
tions as  to  the  validity  and  Interpretation 
of  that  part  of  the  act  to  amend  sections 
667  and  686  of  the  Code  of  1880,  so  as  to  in- 
crease the  public  revenue,  approved  March 
8, 1888,  which  relates  to  banks.  It  provides 
for  aprivilegetaxto  be  paid  by  banks,  and 
varies  the  amount  with  reference  to  the 
"capital  stock  or  assets,"  and  declares 
that  "the  privilege  taxes  imposed  upon 
and  paid  by  such  banks  •  •  •  shall  be 
in  lieu  of  all  other  taxes,  state,  county 
and  municipal,  upon  the  shares  and  assets 
of  said  banks. " 

The  act  is  assailed  as  being  violative  of 
the  constitution  of  the  state,  which  de- 
clares that  "the  property  of  all  corpora- 
tions for  pecuniary  profits  shall  be  subject 
to  taxation,  the  same  as  that  of  individ- 
uals," (article  12,  §  13;)  and  "no  county 
shall  be  denied  the  right  to  raise,  by  spe- 
cial tax,  money  sufficient  to  pay  for  •  •  • 
conveniences  for  the  people  of  the  county, 
•  *  •  provided  the  tax  thus  levied  shall 
be  a  certain  per  cent,  on  all  tax  levied 
by  the  state,"  (Id.  %  16;)  and  "taxation 
shall  be  equal  and  uniform  throughout  the 
state.  All  property  shall  be  taxed  in  pro- 
portion to  its  value,  to  be  ascertained  as 
directed  by  law, "  (Id.  §  20.1  These  provis- 
ions of  the  constitution  have  been  the  sub- 
jects of  discussion  and  adjudication  by  this 
court  in  several  Instances ;  and  we  refer  to 
Mississippi  Mills  v.  Cook,  66  Miss.  40; 
Berk  v.  Allen,  68  Miss.  143;  and  Murray  v. 
Lehman,  61  Miss.  283, — as  presenting  what 
has  been  said  and  held,  and  proceed  to 
state  the  conclusions  we  have  reached  in 
this  case,  after  full  examination  and  con- 
sideration. 

The  legislature  may  select  the  subjects  of 
taxation,  and  everything  not  designated 
as  taxable  Is  exempt,  for  the  time  being. 
The  subjects  of  taxation  may  be  classified 
at  the  discretion  of  the  legislature,  and  it 
all  of  the  same  class  are  taxed  alike  there 
is  no  violation  of  the  equality  and  uni- 
formity required  by  the  constitution.  It 
is  admissible  for  the  legislature  to  tax  a 
business,  and  to  provide  that  payment  of 
a  tax  prescribed  for  the  privilege  of  pursu- 
ing it  shall  be  a  substitute  for,  and  In  lieu 
of,  all  other  taxes  on  the  means  employed 
in  it  The  liability  to  abuse  is  not  an  ar- 
gument against  tbe  existence  of  this  pow- 
er. The  constitution  establishes  the  rule 
of  equality  and  uniformity  in  the  imposi- 
tion of  taxes,  but  absolute  equality  is  not 
attainable,  and  large  aiscretion  must  be 
left  to  the  legislature  in  its  effort  to  exe- 
cute the  constitutional  mandate;  and  it  is 
only  where  there  is  a  plain  disregard  of  it 
that  the  courts  can  properly  Interpose  to 
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annul  leglslattve  action.  If  the  legislature 
deems  it  wise  to  compound  tor  all  other 
taxes  on  a  particular  kind  of  business  by 
receiving  a  prescribed  sum  as  a  substitntiE; 
fur  all  taxes,  it  mnst  be  assumed  by  the 
courts  that  It  was  the  legislative  determi- 
nation that  the  sum  fixed  was  a  proper 
equivalent  for  the  taxes  obtainable  in  a 
diflerent  mode,  and  that  it  was  a  proper 
exercise  of  legislative  power.  This  results, 
necessarily,  from  the  legislative  control 
over  the  subjects  of  taxation,  restrained 
only  by  constitutional  requirements,  ob- 
ligatory alilie  on  the  legislature  and  the 
courts.  Where  the  particular  arrange- 
ment of  taxation  provided  by  legislative 
wisdom  may  be  accounted  for  on  the  as- 
sumption of  compounding  or  commuting 
for  a  Just  equivalent,  according  to  the  deter- 
mination of  the  legislature,  in  the  general 
scheme  of  taxation,  it  will  not  be  con- 
demned by  the  courts  as  violative  of  the 
constitution. 

■  It  follows  from  these  views  that  the  act 
under  consideration  cannot  be  condemned 
tinder  section  20,  art.  12,  Const.  Nor  is  it 
assailable  under  section  16,  Id.;  for  it  is 
clear  that  the  right  of  the  counties  under 
It  is  limited  to  the  levy  of "  a  certain  per 
cent,  on  all  tax  levied  by  the  state, "  and 
the  subjects  of  taxation  are  to  be  deter- 
mined by  the  legislature.  It  was  held  In 
Mississippi  Mills  v.  Cook,  56  Miss.  40,  that 
the  legislature  may  exempt  property  from 
taxation  whether  the  owners  be  corpora- 
tions or  natural  persons;  and  this  dis- 
poses of  the  suggestion  of  an  objection  to 
the  act  under  examination  because  of  sec- 
tion 13,  art.  12,  of  the  constitution. 

We  do  not  find  any  valid  objection  to 
the  law  afi  being  beyond  the  power  of  the 
legislature;  and  the  remaining  inquiry  is 
as  to  its  meaning, — the  legislative  intent 
deduclble  from  its  language.  We  cannot 
resist  the  conviction  that  Its  plain  purpose 
was  to  release  all  taxes  on  the  entire  as- 
sets of  the  bank  for  payment  of  the  pre- 
scribed tax,  1.  e.,  a  tax  measured  by  the 
capital  stock,  and  a/Ssets  of  the  bank, 
which  includes  profits,  surplus,  undivided 
profits,  or  by  whatever  name  any  of  its  as- 
sets may  be  known  or  called,  and  all  the 
real  and  personal  property  of  the  bank. 
The  manifest  purpose  of  the  act  Is  to  ac- 
cept in  full  of  aU  other  taxes  a  sum  deter- 
minable by  the  entire  wealth  of  the  bank ; 
and  it  results  that  the  entire  assets  of  the 
bank,  in  whatever  shape,  should  be  esti- 
mated in  determining  the  amount  of  the 
privilege  tax.  The  privilege  tax  imposed 
upon  and  paid  by  a  bank  on  this  basis  is 
made  a  substitute  for  all  other  taxes  on 
the  shares  and  assets  of  the  bank.  Shares 
and  assets  represent  or  express  everything 
a  bank  has.  Seal  estate  bought  with 
funds  of  the  bank,  and  constituting  ijart 
of  Its  assets,  is  exempted  as  real  estate, 
but  Is  a  factpr  in  fixing  the  basis  on  which 
the  amount  of  the  privilege  to  be  paid  by 
the  bank  to  secure  immunity  from  all  oth- 
er taxes  is  determinable.  The  provision  of 
the  Code  of  1880,  that  "in  no  case  shall  the 
payment  of  the  privilege  tax  on  any  bank 
have  the  effect  to  exempt  any  real  estate 
of  such  bank  from  taxation  as  other  real 
estate, "  was  stricken  from  the  law  by  the 
act  of  March  18, 1886,  amendatory  of  sec- 


tion 685,  and  was  not  restored  by  the  act 
of  1888,  now  under  review,  which  makes 
clear  the  legislative  purpose  we  have  de- 
clared to  be  shown  by  the  law,  to  Increase 
the  privilege  tax  by  the  assets  of  the  bank 
in  every  form  and  of  every  kind,  and  to  ex- 
empt its  assets,  because  of  payment  of  such 
privilege,  in  whatever  shape  they  might  be. 

The  right  of  the  bank  to  acquire  and 
hold  real  estate  cannot  be  considered  in 
the  matter  of  taxation.  The  intent  of  the 
legislature  was  to  tax  its  assets,  where 
they  exceed  its  capital  stock,  without  re- 
gard to  its  right  to  have  them.  The  ques- 
tion in  taxation  is,  what  are  its  assets? 
and  not  the  rightfulness  of  its  possession 
of  a  given  piece  of  property  by  the  bank. 

In  tracing  the  history  of  taxation  in  this 
state,  it  is  discoverable  that  bank-stock 
has  not  been  taxed  as  such,  by  name,  in 
the  hands  of  the  shareholder  or  owner,  but 
was  assessable  to  the  bank.  This  was  the 
case  under  the  Codes  of  1857  and  1871,  and 
is  true  under  the  Code  of  1880,  which  adopt- 
ed the  privilege  tax  itprovldes  as  a  substi- 
tute for  other  taxation,  with  a  provision, 
already  mentioned,  for  the  taxation  of  the 
real  estate  of  banks  notwithstanding  pay- 
ment of  the  privilege  tax. 

As  we  cannot  find  any  conflict  between 
the  act  of  the  legislature  and  the  constitu- 
tion, and  the  meaning  of  the  law  is  unmis- 
takable, however  unwise  and  unjust  it 
may  be  regarded,  it  must  prevail  accord- 
ing to  its  plain  reading ;  and  every  bank 
which  paid  under  it,  according  to  its  pro- 
visions, must  be  held  to  have  secured  the 
immunity  from  other  taxation  which  it  as- 
sures. Any  bank  which  did  not  estimate 
all  of  its  assets  beyond  the  amount  of  its 
capital  stock,  and  pay  the  privilege  on  the 
larger  basis,  is  in  default,  and  did  not  se- 
cure the  exemption  from  taxation  declared 
by  the  law  In  favor  of  those  which  con- 
formed to  its  terms. 

Decree  reversed,  and  canse  remanded  to 
the  chancery  court. 


Jones  v.  State. 


(67  Ulaa.  Ill) 


(Supreme  Comt  of  Mississippi.    Jan.  80,  1890.) 

Cbiminai,  Law— Sestencb — ^Witness — Cboss-Ex- 
amtnation. 

1.  Where  on  an  indictment  charging,  In  two 
coants,  (1)  selling  liquor  to  a  minor,  and  (8)  sell- 
ing liquor  without  license, — ^there  is  a  general  ver- 
dict of  guilty,  but  the  court,  on  motion  for  new 
trial,  finds  that  the  second  count  is  not  sustained, 
while  theflirst  is,  and  sentences  defendant  on  that 
only,  defendant  cannot  complain  that  the  verdict 
is  broader  than  was  warranted  by  the  evidence. 

2.  Where  defendant,  on  cross-examination  of 
a  witness  for  the  prosecution,  asks  him  a  ques- 
tion as  to  a  collateral  and  immaterial  matter,  not 
tending  to  impeach  him,  he  is  bound  by  his  an- 
swer. 

Appeal  from  circuit  court,  Yalobusha 
county;  W.  M.  BooEits,  Judge. 

Lee  Jones  was  indicted,  in  two  coants, 
(1)  for  selling  whisky  to  a  minor;  and  (2) 
for  selling  without  license.  There  was  a 
general  verdict  of  guilty.  A  motion  in  ar- 
restof  judgment  was  overruled.  A  motion 
for  a  new  trial,  on  which  it  was  shown 
that  Jones  had  license  to  sell  whisky,  was 
made,  and  refused ;  and  the  court  sen- 
tenced  Jones  for   the  offense   under  the 
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first  count  only.  Brooke,  a  witness  for 
tbe  state,  waa  asked  on  cross-examination, 
In  order  to  show  his  bias,  U  he  bad  not 
said,  prior  to  the  indictment  of  J  ones,  that 
he  knew  where  he  could  get  half  of  f  3,000, 
the  penaltT  for  selling  without  license,  and 
he  answered.  "No."  Another  witness  was 
then  introduced,  and  asked  if  Brooks  had 
not  made  such  statement.  Jones  appeals. 
W.S.  Cbapman  and  H.  K.  Martin,  tor 
appellant.  T.  M.  Miller,  Atty.  Qen.,  for 
the  State. 

Cooper,  J.  There  is  no  objection  to  the 
practice  of  Joining  in  one  Indictment  connta 
for  separate  misdemeanors.  Under  th« 
indictment  In  this  case,  thedefendant,  upon 
sufficient  evidence,  might  have  been  con- 
victed of  one  act  of  retailing  without 
license,  and  of  another  act  of  selling  to  a 
minor.  The  fact  that  tbe  person  to  whom 
both  sales  were  made  was  the  same  is  im- 
material. So,  also,  the  same  a«t  of  sale 
might  have  been  the  subject  of  the  two 
counts.  The  verdict  finds  the  defendant 
guilty  as  charged,  which  means  guilty  on 
both  counts.  On  the  motion  in  arrest  of 
)  udgm  ent,  the  court,  looking  only  to  tbe  rec- 
ord, finds  a  valid  Indictment,  and  a  verdict 
of  guilty,  responsive  to  the  whole  charge. 
There  is  nothing  in  the  record  proper  that 
would  prevent  sentence  on  each  count. 
But,  on  the  motion  for  a  new  trial,  the 
court,  looking  at  the  whole  case,  discov- 
ered that  the  evidence  is  sufficient  to  up- 
hold the  conviction  on  tbe  first  count,  and 
Insufficient  to  uphold  that  on  the  second. 
It  therefore  proceeded  tu  Impose  the  pen- 
alty of  the  law  for  the  conviction  on  that 
count  only.  There  is  no  uncertainty  either 
in  the  verdict  or  in  the  sentence ;  nor  can 
the  appellant  complain  that  the  verdict  is 
broader  than  that  warranted  by  the  evi- 
dence, since  the  punishment  has  been  con- 
fined to  that  offense  for  which  he  was 
properly  convicted. 

The  question  put  by  the  defendant  to 
the  witness  Brooks  on  cross-examination 
was  In  reference  to  a  collateral  and  imma- 
terial matter.  Whether  he  bad  or  had  not 
made  tbe  declaration  specified  was  wholly 
irrelevant,  and  neither  tended  to  contra- 
dict any  statement  he  bad  made  intestify- 
ing,  nor  to  show  bias  against  the  accused. 
Under  such  circumstances,  the  defendant 
was  bound  by  tbe  reply  made  by  the  wlt- 
The  Judgment  is  affirmed. 


Fox  V.  Statk. 
{Supreme  Ccnvrt  of  yiisslssippi.  Jan.  20,  1890.) 
CaiMiNAL  Law — ^AppeaI/— Record. 
A  Judgment  of  conTiction  in  a  criminal  case 
will  be  reversed,  on  appeal,  where  the  record  fails 
to  show  where  the  com:t  was  held  in  which  the 
indictment  was  found  and  the  trial  held. 

Appeal  from  circuit  court,  Yalobusha 
county ;  W.  M.  Roqebs,  Judge. 

Jackson  Fox  appeals  from  a  conviction 
of  assault  and  battery. 

R.  H.  Golladay,  lor  appellant.  T.  M.  Mil- 
ler, Atty.  Gen.,  for  the  State. 

Cooper,  J.  The  record  falls  to  show 
where  the  court  was  held  in  which  tbe 
IndictiAent  was  found,  and  appellant  con- 


victed. For  this  the  Judgment  must  he  re* 
versed.  Lnsk  v.  State,  64  Miss.  860,  2 
South.  Sep.  256;  Carpenter  v.  State,  4  How. 
(Miss.)  163;  Sam  v.  State,  13  Smedes  &  M. 
189.    Beversed  and  remanded. 


(67  MIsa  136) 

Ddn'oan  r.  Moore. 
(Supreme  Court  of  Ktesissippi.    Jan.  20,  1890.) 

HOMBSTBAS — ^MORTOAOS  BT  HnSBAKH — BUBSBQUBHT 
Ck>irTETANOB  BT  WlVB. 

Under  Code  Mlss.  %  1258,  providing  that  no 
mortgage  of  a  homestead  shall  be  valid  unless 
signed  by  the  wife  of  the  owner,  if  he  he  married 
and  living  with  his  wife,  where  the  husband  exe- 
cutes a  mortgage  an  the  homestead,  and  the  wife 
does  not  sign  iL  her  subsequent  conveyance  of  her 
interest  in  the  homestead  to  the  mortgagee,  with- 
out her  husband's  consent,  imparts  no  validity  to 
the  mortgage. 

Appeal  from  chancery  court,  Chickasaw 
county ;  B.  McFarland,  Chancellor. 

W.  G.  Orr,  for  appellant.  Miller  A  Bask- 
In,  tor  appellee. 

Cooper  ,  J.  We  yield  to  the  urgent  solic- 
itation of  counsel  to  pass  upon  both  ques- 
tions presented  by  this  appeal,  though  the 
decree  might  be  affirmed  upon  the  single 
point  on  which  we  are  advised  the  bill 
was  dismissed  in  the  court  below,  viz.,  that, 
conceding  the  invalidity  of  the  conveyance 
sought  to  be  annulled,  tbe  complainant  is 
not  of  right  entitled  to  the  intervention  of 
a  court  of  equity,  except  upon  condition 
of  himself  doing  equity. 

Itappears  from  the  record  thatthe  com- 
plainant, being  indebted  to  the  defendant, 
Moore,  executed  a  deed  of  trust  upon  his 
homestead  as  security  for  the  debt  due, 
but  his  wife,  who  was  at  the  time  living 
with  him  on  said  land,  did  not  "sign"  the 
deed.  Afterwards,  at  tbe  instance  of  tbe 
creditor,  and,  so  far  as  appears,  without 
tbe  consent  of  her  husband,  she  executed 
a  separate  conveyance  to  the  creditor  of 
her  interest  in  the  homestead.  Tbe  ques- 
tion presented  is  whether  this  subsequent 
deed  of  the  wife  is  sufficient  to  give  validi- 
ty to  tbe  former  invalid  Incumbrance  of 
the  husband. 

By  the  Code,  §  1258,  It  la  declared  that 
"no  conveyance,  mortgage,  deed  of  trust, 
or  other  incumbrance  upon  tbe  home- 
stead, exempted  from  execution,  shall  be 
valid  or  binding,  unless  signed  by  the  wife 
of  the  owner,  if  he  is  married  and  living 
with  his  wife. "  There  is  much  force  in  the 
argument  of  defendant's  counsel  that  the 
statute  does  not  require  a  joint  deed  of 
husband  and  wife  lor  the  conveyance  of 
the  husband's  homestead,  but  only  that 
the  wife  should  "sign"  the  husband's  deed 
to  signify  her  consent  to  tbe  disposition 
made  by  tbe  husband  of  his  property; 
that  the  substantial  thing  Is  tbe  written 
evidence  of  such  consent:  and  that  this 
may  be  as  certainly  shown  by  a  separate 
instrument  as  by  signing  tbe  deed  of  the 
husband.  The  present  controversy  does 
not  call  for  a  decision  of  what  would  be 
the  effect  of  such  separate  deed  made  by 
the  wife  under  the  direction  or  consent  of 
the  husband,  and  we  express  no  opinion 
on  tbe  subject.  We  are,  however,  of  opin- 
ion that  whatever  be  the  form,  it  is,  at 
least,  essential   to  show  the  contempo- 
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TaDeoQB  aasent  of  both  haaband  and  wife 
to  the  conveyance.  To  permit  the  wife, 
without  the  knowledge  or  consent  of  the 
husband,  to  ifive  validity  to  an  Invalid  In- 
cumbrance or  conveyance,  would  be.  In 
effect,  to  give  her  the  power  of  disposal, 
rather  than  the  veto  power  provided  by 
the  law. 
Affirmed. 

(OT  Ht88.  21S) 

McCain  v.  White. 

{SvDpnm*  Court  of  Mississippi.   Jan.  37, 1800.) 

DmnoR  Fbnoxs— iNJURiBs  to  TBESPjjisiita 

C^TTLB. 

Under  Code  Iflss.  18S0,  !  988,  providing  that, 
where  the  Jointowner  of  a  partition  fence  has  failed 
to  keep  hia  portion  of  it  in  proper  ropair,  he  shall 
not  be  entitled  to  damages  against  nla  co-owner 
for  any  in]niT  done  to  his  uilmals  which  liave 
broken  through  sw^  fence,  the  former  can  recov- 
er no  damages,  although  the  animals  were  shot 
by  the  latter. 

Appeal  from  circuit  court,  De  Soto  coun- 
ty; W.  M.  RooERB,  Judge. 

McCain  sued  White  for  damages  for 
shooting  some  of  his  stock  while  treepass- 
ing  on  his  (White's)  land,  which  was 
fenced.  The  suit  resulted -in  a  verdict  and 
Judgment  in  favor  of  White,  from  which 
McCain  appealed. 

Powe/i  Po  we/,  for  appellant.  H.R.C. 
Foster  and  /.  D.  Ogleaby,  for  appellee. 

Woods.  C.  J.  This  was  an  action 
brought  for  the  recovery  of  damages  for 
injuries  resulting  from  the  shooting  of  ap- 
pellant's stock  by  the  appellee.  That  the 
stock  was  shot  while  trespassing  on  the 
fenced  grounds  of  appellee  Is  undisputed, 
and  that  the  premises  of  the  parties  to  the 
suit  were  divided  by  a  partition  fence  is 
likewise  undisputed.  Whether  the  por- 
tions of  this  partition  fence  belonging  to 
the  parties,  respectively,  were  lawful  fences, 
and  in  good  repair;  whether  the  stock 
found  Its  way  into  defendant's  close 
through  McCain's  paM:  of  the  partition 
fence,  or  In  some  other  way, — were  points 
much  disputed,  and  concerning  which 
much  evidence  was  taken.  These  were 
questions  of  fact,  to  be  determined  by  the 
Jury;  and  the  verdict  has  determined  them 
adversely  to  appellant's  theory. 

It  Is  only  necessary  for  us  to  consider 
the  assignment  of  error  which  calls  in  ques- 
tion the  charge  given  for  the  defendant  by 
the  court  below.  This  charge  substan- 
tially Informed  the  Jury  that,  if  McCain 
and  White  were  Joint  owners  of  a  parti- 
tion fence,  each  bound  to  keep  in  proper 
repair  his  part  of  the  same,  and  that  Mc- 
Cain had  failed  to  so  keep  in  repair  his  part 
of  such  partition  fence,  whereby  his  stock 
had  broken  through  into  White's  premises, 
then  plaintiff  was  not  entitled  to  recover 
damages,  even  on  proof  of  White's  having 
shot  McCain's  stock. 

The  consideration  of  this  instruction  in- 
volves the  coDstructionof  section  888,  Code 
1880,  and  especially  the  concludlngmember 
of  the  last  sentence.  After  providing  for 
the  payment  of  double  damages  for  inju- 
ries done  to  trespassing  stock  by  any  per- 
son not  having  a  lawful  fence,  and,  after 
providing  for  a  settlement  by  reference  to 
disinterested  neighbors,  we  And  this  pro- 


viso: "Provided  the  foregoing  proTisions 
shall  not  extend  to  any  Joint  owner  of  a  par- 
tition fence,  who  has  failed  to  make  the 
proper  repairs  thereof,  as  against  his  co- 
owner,  and  such  Joint  owner  shall  not  be 
entitled  to  any  damasea  for  iifjary  to  bia 
animals  which  have  broken  through  sucb 
partition  fence. "  The  italicized  words  first 
appear  In  the  Code  of  1880,  the  antecedent 
portion  of  the  section  having  been  incor- 
porated in  our  otberCodes  in  1867  and  1871. 
These  italicized  words  create  a  new  rule  of 
diligence  In  duty  for  Joint  owners  of  parti- 
tion fences,  and  offer  the  strongest  incen- 
tive to  faithfulness  of  performance.  The 
purpose  of  the  legislature  was,  doubtless, 
tu  protect  the  provident  and  painstaking 
against  the  improvidence  and  indifference 
and  thriftlessness  of  Irresponsible  Joint 
owners  of  partition  fences.  It  by  express 
terms  deprives  the  indolent  and  improvi- 
dent Joint  owner  of  a  partition  fence  of 
any  damages  —not  double  damages  nor 
any  damages  provldetl  in  thatsection,  but 
any  damages — for  injuries  done  his  stock 
by  reason  of  their  having  broken  through 
the  partition  fence  because  of  his  failure  to 
keep  his  part  In  proper  repair. 

The  statute  seems  incapable  of  any  oth- 
er interpretation  without  wresting  the 
words  from  their  obvious  meaning.  This 
constiatction  of  the  statute  is  conclusive  of 
the  case.    Affirmed. 

Macket  et  al.  v.  Smith. 

(.Supreme  Court  of  Mississippi.    Jan.  27, 18B0.) 

CONBTABI.EeH-FAn,UBB  TO  Fat  Oveb  Mokxt  Col- 
LEOTBD  mrnsR  Hxsodtion. 

1.  la  an  action  against  a  constable  for  money 
collected  under  final  process,  and  not  paid  over, 
and  for  statutory  damages,  it  is  no  defense  to  al- 
lege that  he  retained  the  money  merely  because 
the  defendant  in  execution  insisted  on  its  applica- 
tion to  some  other  debt 

S.  Where  a  constable  levies  an  attachment  for 
rent  on  cotton,  com,  and  potatoes,  and  the  tenant 
replevies  the  two  latter,  but  leaves  the  cotton,  which 
is  sold,  it  is  no  defense  to  an  action  against  the 
constable  for  failure  to  turn  over  the  proceeds, 
that  he  desired  the  direction  of  the  court  as  to 
their  application,  as  such  attachment  is  in  the 
nature  of  final  process,  and  returnable  to  no  court 

Api>eal  from  circuit  court,  Yalobusha 
county;  W.  M.  Rogrks,  Judge. 

I.  T.  Blount,  for  appellants'.  A.  T.  Smith, 
pro  Be. 

Woods,  C.  J.  This  cause  was  submitted 
to  the  Judge  of  the  court  below  without 
the  intervention  of  a  Jury,  and  Judgment 
was  rendered  for  appellee.  There  were 
two  motions,  which  appear  to  have  been 
submitted  together,  made  by  the  appellee 
against  appellant  Mackey,  a  constable, 
and  others,  sureties  on  hisofflclai  bond,  for 
money  alleged  to  have  been  made  by  the 
said  constable  under  final  process,  and  not 
paid  over  by  him  on  demand,  with  statu- 
tory damages.  In  one  case  there  was  an 
execution  levied  by  the  constable,  and  the 
property  sold,  and  the  constable  attempt- 
ed to  justify  his  refusal  to  pay  over  the 
money  so  made  under  execution,  because, 
in  a  return  made  after  the  sale,  he  asserts 
that  the  defendant  in  execution  IslnaLiting 
that  the  proceeds  of  this  execution  sale 
shall  be  applied  to  some  other  debt  due  by 
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him.  There  was  no  pretense  that  any 
other  creditor  had  any  seniorjudgment  or 
decree,  and  that  the  constable  was  In 
doubt  as  to  the  application  of  the  money 
In  his  hands.  There  was  no  pretense  that 
the  Judgment  debtor  was  asserting,  in  any 
legal  proceeding,  any  sort  of  right  to  con- 
trol the  money.  It  is  the  simple  state- 
ment that  the  debtor  is  insisting  on  the 
constable's  applying  the  money  ma^e  un- 
der execution  to  another  debt.  We  are 
aware  of  no  law  which  authorlces  the 
officer,  under  these  circumstances,  to  re- 
Inse  for  12  months  to  pay  over  the  money 
to  the  Judgment  creditor. 

The  other  case  is  even  weaker  in  its  pre- 
text of  right  to  hold  money  made  under 
final  process.  In  this  Instance,  a  writ  of 
attachment  for  rent  was  cansed  to  be  Is- 
sned  by  Smith,  the  appellee,  against  one 
Hendrix,  (the  execution  debtor  in  the  for- 
mer case,)  and  levied  on  about  one  bale  of 
lint  cotton,  and  about  80  bushels  of  com 
and  60  bushels  of  potatoes.  Hendrix  re- 
plevied the  com  and  potatoes,  and  pi-e- 
▼alled  in  his  suit  for  them.  He  did  not  re- 
plevy the  cotton,  and  the  same  was  sold, 
and  the  proceeds  retained  by  the  constable 
for  about  12  months, because, as  is  aJleged, 
Of  a  return  he  made  on  the  attachment 
writ  to  the  effect  that  he  had  sold  the  cot- 
ton, but  that  he  desired  the  direction  of 
the  court  as  to  its  application.  Seeing 
this  writ  in  attachment  for  rent  waii  in 
the  nature  of  final  process,  and  that  it 
was  returnable  to  no  court,  and  remem- 
bering that  the  tenant  did  not  replevy  this 
cotton,  but  left  the  constable  to  treat  it 
as  his  writ  commanded,  we  think  the 
Judgment  of  the  court  below  was  correct 
on  this  branch  of  the  case  also.  It  is  as- 
signed for  error,  likewise,  that  the  court  be- 
low erred  in  its  calculation  and  allowance 
of  the  amount  dae  the  plaintiff  in  execu- 
tion. As  no  calculation  is  submitted  to 
U8,nor  any  suggestion  made  as  to  the  nat- 
ure and  amount  of  the  alleged  error,  and 
as  It  must  necessarily  be  insignificant  in 
value,  we  decline  to  enter  upon  this  assign- 
ment of  error.  There  was  no  error  in  the 
action  of  the  court  below  in  allowing  stat- 
utory damages. 

Affirmed. 


(67  Mlaa.  SIS) 

RucKER  V.  State. 
(Su/prmM  Court  of  MissUsippl.  Jan.  20,  1800.) 
BuwDAT  Laws— Games. 
Flaying  at  cards  or  dice  on  Sunday  Is  not 
■within  the  proiiibition  of  Code  Miss.  1880,  g  2951, 
forbidding  "farces  or  pl^s  of  any  kind,  or  any 
games,  triclis,  inggling,  •  •  •  or  any  such  like 
show  or  exhibition, "  etc.,  on  that  day,  as  tbis  re- 
feis  to  public  ezhibitions,  etc. 

Appeal   from  circuit  court,  Chickasaw 
county;  L.  E.  Houston,  Judge. 
W.  G.  Orr,  for  appellant. 

Woods,  C.  J.  Tobe  Ruckerwas  Indicted, 
convicted,  and  sentenced  for  unlawfully 
playing  at  cards  or  dice  on  Sunday.  The 
charge  is  not  one  of  gaming,  nor  is  it  em- 
braced in  the  definition  of  offenses  de- 
nounced in  section  2951,^  Code  1880,  in  our 

'This  section  makes  itnnlawful  to  do  the  things 
quoted  on  Sunday. 


opinion.  That  section,  by  its  terms,  is 
confined  to  "farces  or  plays  of  any  kind,  or 
any  games,  tricks,  juggling,  sleight  of 
hand,  or  feats  of  dexterity,  agility  of  body, 
or  any  bear-baiting,  or  any  bull-baiting, 
horse-racing,  or  cock-fighting,  or  any  such 
like  show  or  exhibition, "  etc.  While  the 
word  "games"  is  used,  it  is  manifest, from 
the  entire  section,  tbiat  it  was  intended  to 
apply  to  such  sports  or  contests  as  are  ex- 
hibited as  spectacles  to  the  people,  and 
not  to  such  private  diversions  as  card- 
playing,  chess-playing,  and  the  like. 

The  Judgment  of  the  court  below  is  re- 
versed, the  indictment  quashed,  and  the 
defendant  discharged. 


(«  Miss,  m) 

Kansas  Cmr,  M.  &  B.  B.  Co.  t.  Fits. 
(Supreme  Court  of  tfiMissfppt.    Jan.  37,  1890.) 

Carbibbs'  ov  Passikgeiis— Failttbb  to  Stop  ax 
Station. 
Where  a  train  fails  to  stop  at  a  flag  sta- 
tion which  is  a  passenger's  destination,  and  he 
jumps  from  the  train,  receiving  no  injury,  he  can- 
not recover  exemplary  damages,  but  can  recover 
nominal  damages  only. 

Appeal  from  circuit  court,  Marshall 
county;  W.  M.  Rooerb,  Judge. 

Appellee,  Flte,  bought  a  ticket  for  Mil- 
ler's station,  which  was  a  "flag  station" 
on  the  Kansas  City,  Memphis  &  Birming- 
ham Railroad.  The  conductor  took  up 
the  ticket,  but,  through  some  inadvert- 
ence, the  train  failed  to  stop  at  Miller's 
Station,  and  Flte  Jumped  from  the  train 
at  said  station,  and  sustained  no  Injury 
whatever,  but  brought  this  suit  for  dam- 
ages. Under  the  instructions  of  the  court, 
there  was  a  verdict  for  exemplary  dam- 
ages, on  which  a  judgment  was  entered  for 
%-Mi,  from  which  the  railroad  company 
appealed. 

J.  W.  Buchanan,  for  appellant.  Fant  A 
Fant,  for  appellee. 

Campbell,  J.  The  court  below  should 
have  instructed  the  Jury  to  find  a  verdict 
for  nominal  damages  only.  There  was  no 
actual  damage  shown,  and  there  was  not 
a  circumstance  in  evidence  on  which  to 
found  a  claim  for  exemplary  damages.  In 
this  state  of  case,  the  court  should  not 
have  permitted  exemplary  damages. 

Reversed  and  remanded. 


Clark  et  a/,  v, 


(97  Miss.  203) 

Gresbam. 


(Supreme  Court  of  Mississippi.  Fob.  8,  1890.) 
Garnishment— Costs. 
Garnishees  in  an  attachment  suit,  who  are 
entitled  to  attorney's  fees  and  a  per  diem  under 
the  statute,  are  entitled  to  satisfy  such  claim  from 
the  moneys  of  the  debtor  in  their  hands. 

Appeal  from  circuit  court,  Lee  county; 
Ii.  E.  Houston,  Judge. 

In  an  attachment  suit  between  other 
parties,  in  which  appellee,  Gresham,  was 
claimant,  appellants,  Clark  Hood  &  Co., 
were  garnished,  and  answered  that  they 
had  money  in  their  hands,  which  money 
they  held  till  the  litigation  between  the 
parties  was  settled.  The  result  of  the  liti- 
gation was  in  favor  of  the  claim  ant,  Gresh- 
am, whereupon  Clark,  Hood  &  Co.  made 
claim  for  an  attorneys'  fee,  and  their  per 
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diem  nnder  the  atatnte,  which  was  allowed 
by  the  court ;  but  the  court  refused  to  al- 
low this  claim  paid  out  of  the  money  la 
the  hands  of  Clark,  Hood  &  Co.  as  gar- 
nishees, from  which  they  appealed. 

J.  A.  Blair,  for  appellants.  Allen,  Bob- 
ins  &  Stribltng,  for  appellee. 

Campbell,  J.  If  the  appeUants  were  en- 
titled to  the  allowance  made.  In  Tiew  of 
the  fact  that  they  had  the  money  in  their 
hands  during  the  litigation,  they  were  en- 
titled to  It  out  of  the  money  in  their  hands, 
and  should  not  have  been  put  to  a  recov- 
ery of  the  allowance  from  the  plaintiff  in 
the  attachment.  It  is  true  that  these 
plaintiffs  are  the  parties  ultimately  liable 
for  all  costs,  but  their  adversary  in  the 
litigation,  rather  than  the  garnishees, 
should  take  the  risk,  great  or  small,  of  re- 
alication  of  costs  out  of  the  plaintUt.  Be- 
versed  and  remanded. 


Clabe  et  aJ.  v.  Gbesham. 
{8v/i»reme  Court  of  Misiisstppl.    Feb.  8, 1890.) 

APPBAL— JTUKWBICTIOHAl,  AmOUHT. 

An  appeal  to  the  Hississlppl  supreme  court 
In  a  case  b^in  before  a  justice,  and  appealed  to 
tiie  circuit  court,  lies  only  when  the  judgment, 
exclusive  of  oo«ts,  cannot  be  discharged  on  pay- 
ment of  less  ttaan  tSO. 

Appeal  from  circuit  court,  Lee  county; 
L.  £.  Houston,  Judge. 

This  suit  was  begun  in  the  justice  of  the 
peace  court,  where  It  was  dismissed.  An 
appeal  was  taken  to  the  circuit  court, 
where  the  same  result  followed,  and  Clark, 
Hood  &  Co.  were  taxed  with  the  costs, 
from  which  they  appealed. 

J.  A.  Blair,  for  appellants.  AUea,  Rob- 
ins A  Stribltng,  for  appellee. 

CooPEB,  J.  The  test  of  the  Jurisdiction 
of  this  court  in  a  case  commenced  before  a 
Justice  of  the  peace,  and  appealed  thence 
to  the  circuit  court,  and  judgment  there 
rendered  against  the  defendant,  is  whether 
the  Judgment,  exclusive  of  costs,  may  be 
discharged  upon  payment  of  less  than  f50. 
Ward  V.  Scott,  57  Miss.  826.  Applying 
the  test  to  the  present  case,  it  appears  that 
no  appeal  lies  to  this  court. 

The  appeal  is  dismissed. 

(87  IUbs.  131) 

Kansas  Cmr,  M.  &  B.  B.  Co.  v.  Mabrt. 
(Supreme  Court  of  MU»i»*ivv^  Jan.  20,  1890.) 
Right  to  CiosTS. 
Code  Miss.  1880,  $  1497,  providing  that,  if 
plaintiff  shall  not  recover  more  than  (150,  he  shall 
not  recover  costs,  unless  the  judge  certifies  that 
plaintiff  bad  reasonable  ground  to  expect  to  re- 
cover more  than  that  sum,  has  reference  to  ac- 
tions ex  comlraetm  only,  and  no  such  certificate  is 
necessary  to  caorry  costs  in  an  action  for  damages 
to  land  by  improper  construction  of  defendant's 
railroad. 

^peal  from  circuit  court,  Lee  County ; 
L.  E.  Houston,  Judge. 

Action  by  E.  B.  Mabry  against  th»Kan- 
sas  City,  Memphis  &  Birmiugham  Bailroad 
Company,  for  damages  to  land  alleged  to 
have  been  caused  by  an  improper  con- 
struction of  defendant's  railroad.  Plain- 
titt  recovered  a  Judgment  for  fl5  and 


costs,  but  the  Judge  did  not  enter  on  the 
record  or  certify  that  he  was  of  opinion 
that  plaintiK  had  reasonable  ground  to 
expect  to  recover  more  than  f  150.  Defend- 
ant paid  thejudgmeut  for  $15,  but  appeals 
from  the  judgment  as  to  costs.  Code 
Miss.  §  1497,  provides  that  if  plaintiff  shall 
not  recover  more  than  fl50,  he  shall  not 
recover  any  costs,  unless  the  judge  shall 
be  of  opinion,  and  so  enter  on  the  record, 
that  plaintiff  nad  reasonable  ground  to 
expect  to  recover  more  than  fl50,  etc. 
Section  2376  provides  that,  in  all  cases 
where  the  court  before  trial  shall  not  be 
satisfied  and  enter  upon  the  minutes  that 
the  action  was  neither  frivolous  nor  vexa- 
tious, if  the  Jury  find  under  f  10,  the  plaln- 
tlH  shall  not  recover  more  costs  than  the 
sum  found,  etc. 

J.  W.  Buchanan,  for  appellant.  Clajr- 
ton  &  Anderson,  for  appellee. 

CooPEB,  J.  The  purpose  of  section  2376 
of  the  Code  of  1880  is  to  discourage  frivo- 
lous and  vexatious  litigation,  while  sec- 
tion 1487  is  to  discourage  resort  to  the 
circuit  courts  In  those  cases  in  which  re- 
lief might  be  fully  secured  by  suit  before 
Justices  of  the  peace.  The  latter  suction 
has  reference  only  to  actions  ex  contractu. 
Since  this  action  is  not  of  that  character, 
no  certificate  from  the  Judge  was  neceesaiy 
to  carry  costs. 

The  judgment  is  affirmed. 


(«T  Ulas.  213) 

West  et  al.  v.  Bobertson  et  aJ. 
(Supreme  Cawrt  of  Mi8si»»ippi.    Feb.  8,  ISWk) 

Power  or  Tbcstbes— Intaht's  Fdkds. 
Where  land  is  devised  and  money  be- 
(^neathed  in  trust  for  testator's  granddaughter  for 
life,  with  remainder  to  her  children,  the  Imstea 
has  no  power,  at  the  instance  of  the  granddaugh- 
ter, ana  with  the  consent  of  a  court  of  ohanoenr, 
to  invest  the  money  in  land,  so  as  to  conclude  the 
rights  of  the  remainder-men.  Ckxle  Miss.  1880,  { 
2112,  which  permits  a  conversion  of  property  be- 
longing to  award  for  the  purpose  of  changing  the 
character  of  the  investment,  where  it  is  to  the  in- 
terest of  the  ward,  has  no  application. 

Appeal  from  chancery  court,  De  Soto 
county;  J.  G.  Hall,  Chancellor. 

In  1880  one  Bobertson  died,  having  made 
a  will  in  which  he  gave  certain  property 
and  f3,2fl0  in  cash  in  trust  to  the  appellee 
Bobertson  (his  son)  for  his  granddaughter 
Mrs.  West  (mother  of  the  minor  appel- 
lants) during  life,  with  remainder  to  her 
children  (appellants)  at  her  death.  Mrs. 
West  desiring  a  home,  a  bill  was  filed  in 
the  chancery  court  to  invest  the  money  in 
the  hands  of  the  trustee  in  real  estate. 
The  prayer  of  the  bill  was  granted,  and  ap- 
pellee Bobertson,  the  trustee,  in  pursu- 
ance thereof,  invested  the  money  in  land, 
buying  from  himself  the  "Home  Place," 
which  Mrs.  West,  the  granddaughter,  de- 
sired as  a  home,  and  other  land  adjoining, 
taking  deeds  to  himself  as  trustee,  and  re- 
ported his  action  to  the  chancery  court, 
which  in  1884  the  court  approved,  and  en- 
tered a  decree  accordingly.  Mrs.  West, 
the  motherof  appellant  minors,  and  owner 
of  the  life-interest,  having  died,  an  appeal 
has  been  prosecuted  by  a  guardian  atf  liteat 
for  said  mlnoi-s  from  said  decree. "  Section 
2112  of  the  Code  of  1880  permiU  the  guard- 
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Ian  to  improve  land  of  ward  on  authority 
of  the  chancery  court,  when  said  court  is 
satisfied  that  the  interest  of  the  ward  will 
be  promoted  thereby;  and  for  conversion 
ot  any  property  of  the  ward  for  the  pur- 
pose of  changing  the  character  of  the  in- 
vestment, where  it  is  to  the  Interest  of  the 
ward. 

Po  wel  &  Po  we],  for  appellants.  McKen- 
Mle  &  Wall,  for  appellees. 

Campbell,  J.  It  was  error  to  decree  an 
investment  of  money  in  the  hands  ot  the 
trustee  in  which  the-intants  had  the  re- 
mainder after  the  lifn-estate  of  their  moth- 
er. Passing  by  the  question  of  power  in 
the  chancery  court  to  permit  such  a  con- 
version, under  the  circumstances  of  this 
fund,  we  fall  to  find  any  ground  fortheex- 
erclse  of  such  power  in  its  situation.  The 
testator  had  devised  land  and  bequeathed 
money  in  trust  lor  themotherfor  life,  with 
remainder  to  her  children.  No  sufllcient 
reason  appears  for  defeating  the  testa- 
mentary scheme  by  converting  the  money, 
which  was  ultimately  to  go  to  the  chil- 
dren, into  land.  It  is  true  that  the  moth- 
er, who  was  entitled  to  enjoy  theland  and 
the  Income  of  the  money  during  her  life, 
desired  the  change  in  the  investment, 
which  was  approved  by  the  court ;  and  it 
was  binding  on  her,  but  the  rights  of  the 
remainder-men  were  not  concluded  by  the 
decree.  Their  rights  were  then  in  expect- 
ancy. Now  that  the  life-interest  has  ex- 
pired, they  are  entitled  to  call  for  the 
money  secured  to  them  by  the  will.  The 
decree  complained  of  Is  not  saved  by  sec- 
tion 2112  of  the  Code,  because  the  facta  do 
not  make  it  applicable. 

Reversed  and  remanded. 


(C7  HUE.  234) 


Adams  y.  Berq. 


(Supreme  Oovrt  of  MUsistl/ppi.    Feb.  10,  1890.) 
CoMsmoirAK  Ejlliis— Exboution— Dbtbctivk  Cor- 

POBATION. 

Plaintiff  sold  machinery  to  A.,  reserving 
Uie  title  until  the  same  should  be  paid  for,  and  A. 
and  defendant  formed  a  nxanufa<:turing  company, 
and  advertised  tmder  the  name  of  A. ,  wim  the 
addition  of  the  words  "Manufacturing  Co. "  The 
articles  of  incorporation  were  never  approved. 
Defendant  afterwards  became  a  creditor  of  the 
company,  and  had  the  machinery  sold  under  exe- 
ODtion  to  satisfy  his  debt.  Held,  that  the  machin- 
ery was  not  liable  for  the  company's  debts  under 
Code  Miss.  1880,  i  1300,  which  provides  that,  if  any 
person  shall  transact  business  as  a  trader,  or  other- 
wise, with  the  addition  of  the  words  "and  Com- 
pany," "and  Co.."  or  like  words,  and  fail  to  dis- 
close the  name  of  his  ^noipal  or  partner,  all  the 
properly  used  or  acquired  in  such  business  shall 
De  liable  for  his  debt»,  as  the  machinery  was  not 
nsed  in  such  business  with  the  consent  of  plain- 
tiff. 

Appeal  from  circuit  court,  Monroe  coun- 
ty;  L.  E.  Houston,  Judge. 

This  case  was  once  before  appealed  to 
and  decided  by  this  court,  and  will  be 
found  reported  In  3  South.  Rep.  465. 

The  facts  are,  in  short,  that  appellant, 
W.  T.  Adams,  sold  to  one  R.  H.  Adams,  of 
Aberdeen,  some  machinery,  taking  notes 
for  payment  of  the  same,  and  reserving  le- 
gal title  to  the  machinery  in  himself  till  the 
notes  were  paid.  R.  U.  Adams  went  into 
the  possession  of  the  machinery,  and  at- 
v.7so.no.6 — 15 


tempted  to  form  the  R.  H.  Adams  Manu- 
facturing Company,  but  the  articles  of  in* 
corporation  were  never  approved.  The 
corporation  elected  officers.  R.  H.  Adams 
was  president,  and  appellee,  S.  H.  Berg, 
was  one  of  the  directors  of  the  "corpora- 
tion "  which  wa«  not  a  corporation.  Beiv 
became  a  creditor  of  the  "corporation," 
sued  for  his  debt,  and  got  Judgment,  and 
had  execution  issued  and  levied  on  the  ma- 
chinery bought  from  appellant,  W.  T. 
Adams  by  R.  H.  Adams.  The  appellant, 
W.  T.  Adams,  brought  this  action  of 
replevin  to  recover  the  same;  but  the 
court  held  that  under  section  1300  of  the 
Code  of  18  0  the  machinery  was  prop- 
erly sold  under  the  execution  of  Berg,  at 
which  sale  Berg  had  bought,  and  so  in- 
structed; and  Judgment  was  so  entered, 
from  which  Adams  appealed. 

Section  1300  is  as  follows:  "If  any  per- 
son shall  transact  business  as  a  trader,  or 
otherwise,  with  the  addition  of  the  words, 
'Agent,'  'Factor,'  'and  Company,'  or  'and 
Co.,'  or  like  words,  and  fall  to  disclose  the 
name  of  his  principal  or  partner  by  a  sign- 
in  letters  easy  to  be  read,  placed  consplcu, 
ously  at  the  house  where  such  business  is 
transacted,  or  if  any  person  shall  transact 
business  in  his  own  name,  without  any  such 
addition,  all  the  property,  stock,  money, 
and  choses  in  action  used  or  acqulreid  in  snch 
business  shall,  as  to  the  creditors  of  any 
snch  person,  be  liable  for  his  debts,  and  be 
in  all  respects  treated,  in  favor  of  his  cred- 
itors, as  his  property. " 

R.  H.  Adams  was  manager  as  well  as 
president  of  the  supposed  corporation,  and 
advertised  business  under  the  name  of  the 
"R.  H.  Adams  Manufacturing  Company." 

W.  B.  Walker,  for  appellant.  S.  H. 
Bristow  and  Sykea  &  Bfchurdson,  for  ap- 
pellee. 

Campbell,,  J.  Section  1300  of  the  Code 
does  not  apply  except  where  the  thing 
sought  to  be  treated  as  the  property  of 
him  who  transacted  business  with  It  was 
in  his  possession,  In  such  business,  with 
the  consent  of  the  owner.  One  who  pats 
his  property  In  the  possession  of  another, 
for  use  in  his  business,  whereby  that  other 
is  made  to  appear  to  be  the  owner,  may 
Justly  be  denied  the  right  to  assert  his  se- 
cret claim  of  ownership  to  such  property 
as  against  a  creditor  of  him  who  used  it  in 
his  business,  and  that  is  the  proTision  of 
the  statute. 

The  appellant  sold  the  articles  to  R.  H. 
Adams,  reserving  title  until  they  should  be 
paid  for.  They  might  have  been  seized  un- 
der execution  against  R.  H.  Adams,  and 
held  liable  for  his  debts,  by  section  1800, 
but  they  could  not  be  subjected,  by  virtue 
of  this  section,  for  the  debts  <»f  any  person 
deriving  title  from  him,  and  not  ha  vingthe 
consent  of  W.T.Adams,  in  whom  the  title 
was,  to  the  arrangement.  The  evidence 
shows  that  Berg  was  a  director  of  the  R. 
H.  Adams  Manufacturing  Compauy,  and 
that  the  articles  were  purchased  of  the  ap- 
pellant by  R.  H.  Adams  Individually,  and 
It  does  not  appear  that  the  appellant  had 
any  dealings  with  the  company,  or  any 
knowledge  of  its  existence,  which  Is  matter 
of  dispute.  It  would  be  a  perversion  of 
justice,  as  well  as  of  section  1300  of  the 
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C!ode,  to  permit  a  defeat  pf  the  right  of  the 
appellant  by  Berg. 
Reversed  and  remanded. 


(87  Mlsa.  278) 


Sims  y  Wabken. 


{SwpretM  Cmurt  of  Migtistippl.    Feb.  10,  1890.) 

TAXiTION— AS8ES8MXIIT. 

Forty  acres  of  a  quarter  section  of  land  was 
assessed  for  taxation  at  C3.50  per  acre,  and  the 
Other  120  at  SI  per  acre,  but  no  description  was 
^ven  by  which  either  portion  could  beidentifled. 
FlalntiS  owned  the  north  half  of  the  quarter  seo- 
tlou,  while  the  south  half  was  owned  oj^  two  per- 
sons. Held,  that  the  assessment  was  void  for  un- 
certainty, and  that  Act  Miss.  March  S,  1878,  which 
provides  that  where  part  of  the  land  in  a  partio- 
nlarseotlon  has  been  asseraed  byaproperdesorip- 
tlon,  and  a  portion  by  a  deecrfption  which  does 
not  Identify  the  land,  the  assessment  of  that  por- 
tion which  is  not  properly  described  shall  be  held 
to  embrace  all  tbe  land  in  tbe  section,  has  no 
application. 

Appeal  from  cbancery  coart,  Itawamba 
connty;  B.  MoFablamd.  Chancellor. 

In  1S79  there  was  an  amesamentof  lands 
In  Itawamba  county,  and  section  10,  town- 
ship 8,  range  8,  was  assessed  to  several 
parties  at  different  prices  per  acre.  The  S. 
£.  %  was  owned  by  ttiree  persons.  Sims 
owned  the  N.  }i  of  S.  E.  %,  and  two  other 
parties  owned  the  balance.  Forty  acres 
of  the  160  (S.  £.  %)  was  assessed  at  $2.50  per 
acre,  and  the  other  120  acres  at  f  1  per  acre. 
It  is  shown  that  taxes  were  paid  on  80 
acres  in  the  S.  £.  }i,  and  that  no  taxes  were 
paid  on  the  other  80  acrec(;  and  the  sheriff 
sold  for  the  taxes,  and  appellee  Warren 
bought  80  acres,  the  balance  in  S.  E.  }^  not 
paid  on,  and  brought  this  suit  in  chancery 
to  confirm  his  title  to  the  N.  %  of  S.  E.  %, 
attempting  to  Identify  the  land  by  testi- 
mony showing  that  taxes  had  been  paid 
on  the  S.  %  of  S.  E.  ji^.  There  was  a  decree 
confirming  bis  title,  from  which  Sims,  the 
owner  of  the  land,  has  appealed. 

Clifton  &  Ekikford  and  Brame  &  Alexajt- 
der,  for  appellant.  Newman  CAyce,tor  ap- 
pellee. 

Camfbrll.J.  The  validity  of  the  assess- 
ment under  which  the  sale  was  made  is  to 
be  tested  by  section  18  of  "An  act  in  relation 
to  public  revenue,"  approved  March  5, 
1878.  It  provides  "that  no  failure  to  des- 
ignate the  precise  locality  of  any  subdi- 
vision of  land  within  a  section  *  •  • 
shall  be  held   to  vitiate  the  assessment, 

•  •    •    if  the  section,  township,  and  range 

•  •    •    be  properly  entered  upon  the  roll; 

•  •  •  audit  may  be  shown  by  parol  tes- 
timony •  •  •  to  what  particular  sub- 
division such  assessment  •  •  •  was  in- 
tended to  apply;  and  where  part  of  the 
land  in  a  particular  section  •  •  •  has 
been  assessed  by  a  proper  description,  and 
a  portion  by  a  description  which  does  not 
identify  the  land,  the  assessment  of  that 
portion  which  is  not  properly  desci-lbed 
shall  be  held  to  em  brace  ail  the  land  in  the 
section  •  •  •  not  embnwcd  in  the  as- 
sessment by  proper  k-sul  subdivision." 
The  substance  of  this  is  that  giving  ficc- 
tion,  township,  and  range  shall  be  a  sufS- 
clent  description  on  the  roll  for  any  subdi- 
vision of  the  section;  parol  testimony  may 
be  resorted  to  for  the  ascertainment  of  the 
particular  subdivision  intended  to  be  as- 


sessed ;  and  that  the  proper  description  of 
part  of  a  section  shall  make  the  assess- 
ment of  the  other  part  of  it,  by  whatever 
description,  being  insufficient  to  identify, 
embrace  all  the  rest  of  the  section.  We  are 
not  called  on  now  to  consider  the  effect  of 
the  first  clause  quoted,  for  there  is  no  evi- 
dence in  the  record  as  to  what  land  was 
intended  to  be  assessed.  Thequestion  isas 
to  the  other  clause. 

It  is  for  the  legislature  to  prescribe  the 
mode  of  ascertainingthevtdue  of -property 
for  taxation.  Some  way  of-  identifying 
the  land  taxed  is  indispensable.  Ascertain- 
ment of  value  in  some  mode  directed  by 
law  is  a  constitutional  prerequisite  to  valid 
taxation.  Article  12,  §  20,  Const.  With- 
out Identification  of  theland,insome  way, 
there  cannot  by  a  fixing  of  value,  which  is 
essential  as  a  means  of  proportioning  the 
burden  of  taxation.  This  might  be  by  the 
number  of  acres,  where  no  element  of  un- 
certainty as  to  the  particular  land  arose 
from  variation  in  value  for  difierent  par- 
cels owned  by  different  persons  of  a  given 
trai^t ;  but  an  assessment  of  80  acres  of  a 
larger  number,  where  one  parcel  Is  valued 
at  one  sum  per  acre,  and  another  at  a 
different  sum, Is  liable  to  be  referred  to  the 
one  or  the  other,  and  makes  it  impossible 
to  tell  what  was  assessed,  or  at  what 
value. 

In  this  case  40  acres  of  S.  E.  %  were  as- 
sessed at  f  2.50  an  acre,  and  120  acres  at  $1 
an  acre,  and  it  is  impossible  to  determine 
at  what  value  the  80  acres  sold  were  as- 
sessed, for  it  is  not  known  which  80-acre 
parcel  was  sold.  It  was  80  of  the  160,  but 
was  it  the  40  valued  at  $2.50  per  acre  and 
another  40,  or  was  it  80  acres  valued  at  $1 
an  acre?  This  element  of  uncertainty  ren- 
ders the  assessment  insufficienton  its  face, 
because  of  the  necessity  for  ascertainment 
of  value  of  property  taxed.  The  provision 
of  the  act  of  1878  quoted  above  must  be 
held  applicable  to  assessments  which  do 
ilot  create  uncertainty  as  to  the  charge  on 
the  land.  The  right  of  the  owner  to  be 
free  from  any  but  his  Just  proportion  of 
taxation  according  to  value  cannot  be  in- 
fringed, and  the  law  quoted  must  be  con- 
fined in  its  operation  to  cases  in  which  no 
uncertainty  exists  as  to  the  amount  of 
the  charge  on  property.  A  man  should 
know  whether  he  has  80  acres,  or  any 
other  number,  in  a  section  or  other  tract ; 
and,  if  his  is  part  of  a  larger  tract,  all  valued 
at  the  same  per  acre,  there  is  no  uncer- 
tainty as  to  the  tax,  and  no  injustice  or 
violation  of  constitutional  right  in  requir- 
ing him  to  know  his  own,  ajid  pay  the 
charge  upon  it.  But  until  there  is  a  valid 
charge  there  Is  nothing  to  pay,  and  a  valid 
sale  cannot  be  made  for  failure  to  pay 
what  was  not  due. 

Reversed  and  remanded. 


. (42  La.  Ann.  138) 

State  ex  rel.  City  of  New  Orleans  v. 

New  Orleans  &  N.  E.  R.  Co. 

(Supreme  Cou/rt  of  Loviskma.    Feb.  10, 1890.) 

Mandamus  to  Cobtokatiohb — Statute — Cojf- 

STBDCTIOlt. 

The  writ  of  mandamtu  being  a  harsh  rem- 
edy to  be  substituted  in  extraordinary  and  clearly 
specified  cases  for  the  ordinary  modes  of  judicial 
proceeding,  it  follows  that  any  le{^lation,  hav- 
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lag  for  its  object  the  application  of  snch  a  remedy  to 
matters  and  tilings  not  hitherto  included  within 
its  scope,  should  be  strictly  construed,  without 
extending  its  eSect  by  Implication.  Hence,  Act 
183  of  1888,  which  purports  to  provide  a  summary 
remedy  by  mandamus  to  enforce  the  obligation 
of  oertein  corporations  with  reference  to  the  pav- 
ing, grading,  i«paving,  reoonstmctlng,  or  care  of 
any  street,  highway,  bridge,  culvert,  levee,  canal, 
ditch,  or  crossing,  cannot  be*oonstaraed  as  extend- 
ing to  an  obligation  to  constnicrt  a  new  levee  or 
embankment. 
(SyUcama  by  Am  Court.) 

Appeal  trom  cItI]  district  court,  parish 
of  OrleanB;  Voorhies,  Judge. 

Francis  B.  Lee,  for  appellant.  Harry 
H.  Hall,  for  appellee. 

PoGBK,  J.  The  cityseekB  by  fnandamna, 
nnder  theproTlaion  of  Act  188  of  Acts  1888, 
to  compel  the  defendant  company  to  con- 
■tmct  a  certain  embankment  on  the  ont- 
■kirts  of  the  city,  in  accordance  with  an 
ordinance  numbered  7,488,  adopted  by  the 
dtyconncilln  December,  1881.  Theproceed- 
ing  was  met  by  a  peremptory  exception, 
based  on  the  frround  that  there  is  no  wat^ 
rant  in  law  for  the  application  of  the  writ 
of  mandamtia  in  the  case  set  forth  in  the 
rdator's  petition.  The  exception  was 
maintained,  and  relator  appeals. 

The  pivotal  allegations  of  the  petition 
are  substantially  that,  under  the  ordinance 
herein  sought  to  be  enforced,  the  railroad 
company  obtained  certain  valuable  fran- 
chises, among  which  was  the  right  to  occu- 
py for  its  purposes  certain  streets  of  the 
city,  and  certain  embankments  construct- 
ed within  its  limits,  In  consideration  of 
which  the  said  company  agreed  to  contin- 
ue a  pre-existing  embankment,  so  as  to 
extend  it  on  and  through  a  certain  thor- 
oughfare known  as  "Florida  Walk,"  from 
Its  intersection  with  People's  avenue  to 
the  Fisherman's  canal,  on  the  lower  limits 
of  the  city  of  New  Orleans,  and  that  the 
company  has  failed  to  comply  with  its 
obligation  In  the  premises.  The  work  re- 
qolred  of  the  company  is  described  in  the 
ordinance  as  follows:  "From  the  Inter- 
section of  the  embankment  of  the  canal  of 
the  People's  avenue  and  T^ake  Pontchar- 
train,  to  the  intersection  of  said  People's 
avenne  canal  embankment  with  Florida 
walk,  which  said  embankment  shall  be 
elevated  above  high-water  mark,  accord- 
ing to  lines  and  levels  to  be  furnished  by 
the  city  surveyor,  and  to  be  kept  In  good 
repair  by  said  company  at  its  expense, 
with  the  right  to  deepen  said  People's 
avenne  canal,  to  obtain  earth  for  the  said 
devation  and  repairs,  avd  that  said  com- 
pany shall  cnntinne  said  emb&nkmeat 
along  Florida  walk,  ttom  the  Intersection 
of  People's  avenue  to  the  Fisherman's 
canal,  to  the  lower  limits  of  the  city  of 
New  Orleans,  In  accordance  with  lines  and 
levels  to  be  famished  by  the  city  survey- 
or." The  words  herein  italicized  by  us 
are  descriptive  of  the  work  sought  to  be 
enforced,  and  thespeciflcations  of  the  same 
prepared  by  the  city  suirveyor  are  annexed 
to.  and  made  part  of,  relator's  petition. 

Defendant's  contention,  under  its  excep- 
tion, is  that  the  provisions  of  Act  133  of 
1888  do  not  contemplate  or  Jnstlfy  recourse 
on  the  part  of  the  city  to  the  writ  of  man-  ^ 


dam  us,  to  compel  the  company  to  con- 
struct A  new  embankment  or  level,  as  pro- 
vided for  in  that  portion  of  the  ordinance 
now  under  discussion.  On  that  point  the 
act  reads:  "That  in  all  cases  where  any 
corporation  has  heretofore  contracted 
with,  or  may  hereafter  contract  with, 
or  shall  be  otherwise  legally  bound  to, 
any  parish  or  municipal  corporation  In 
this  state,  with  reference  to  the  paving, 
grading,  repairing,  reconstructing,  or  care 
of  any  street,  highway,  bridge,  culvert, 
levee,  canal,  ditch,  or  crossing,  and  shall 
fail  or  neglect  to  periorm  said  contract  or 
obligation,  the  said  parish  or  municipal 
corporation  •  •  •  shall  havethe  right  to 
proceed  by  a  vnrit  of  mandamus  to  compel 
the  performance  of  said  contract  or  obli- 
gation. " 

The  language  of  the  section  is  not  entire- 
ly free  of  ambig^uity,  and  a  proper  con- 
struction of  its  true  meaning  may  be  facil- 
itated by  considering  the  cause  which  in- 
duced the  legislature  to  enact  It.  Civil 
Code,  art.  18.  It  is  asserted  by  relator's 
counsel,  and  we  believe,  that  the  proprie- 
ty and  usefnbiess  of  that  legislation  grew 
out  of  the  decision  of  this  court  in  the  case 
of  State  V.  Bailroad  Co.,  87  La.  Ann.  689. 
In  that  case  the  city  applied  for  a  writ  of 
mandamus  to  compel  the  defendant  com- 
pany to  make  certain  repairs  to  a  street 
in  the  city,  to  which  it  had  bound  itself  by 
contract.  The  writ  was  refused,  on  the 
main  ground  that"  the  writ  of  mandamus 
does  not  lie  to  compel  corporations  to 
perform  obligations  arising  simply  from 
contract."  From  the  leading  idea  which 
prompted  the  act,  it  is  quite  apparent 
that  its  object  was  to  extend  the  applica- 
tion of  the  writ  as  a  remed  'or  the  en- 
forcement of  contract  obligations  against 
corporations,  and  thus  to  supplement  the 
absence  of  such  power,  as  indicated  by 
that  decision. 

The  court  had  said  that,  from  the  nat- 
ure of  the  writ  of  mandamus,  and  under 
the  rules  of  the  law  then  in  force,  which 
controlled  and  restricted  its  application, 
it  could  not  be  invoked  as  a  remedy  to 
cause  a  corporation  to  comply  with  its 
contract  obligations;  and  such  was  the 
law  up  to  the  enactment  of  Act  133  of  1888. 
Under  its  terms,  such  obligations,  con- 
tractual or  otherwise,  as  are  enumerated 
in  the  act  may  now  be  enfon-ed  by  means 
of  the  writ  of  mandamus.  But  the  stat- 
ute goes  no  further,  and  it  does  not  pur- 
port to  disturb  any  other  judicial  construc- 
tion or  exposition  of  the  nature  and  scope 
of  the  writ  of /nandanii/s.  In  the  opinion 
above  referred  to  the  court  took  >caHion 
to  say,  on  abundant  legal  and  Judicial 
authority :  "The  writ  of  mandamus  is  the 
most  arbitrary  of  all  the  forms  in  which 
judicial  authority  la  exercised.  It  shuts 
out  the  right  of  trial  by  jury.  It  substi- 
tutes for  the  ordinary  and  cautious  modes 
of  judicial  proceeding  an  extremely  barah 
and  summary  procedure.  Instead  of  a 
mere  judgment,  settling  simply  the  rights 
of  lltigantsand  subject  to  execution  by  or- 
dinar.y  process,  it  invokes  an  arbitrary  ju- 
dicial mandate  to  be  executed  by  the  judge 
himself,  and  disobedience  to  which  is  pun- 
ishable by  imprisonment  for  contempt,  or 
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by  the  harsh  remedy  ol  distringas. "  It  is 
properly  characterized  as  an  extraordinary 
remedy,  only  to  be  applied  In  extraordin- 
ary casea,  which  law  and  Jurisprudence 
have  carefully  defined  and  subjected  to 
close  limitations.  The  language  first 
quoted,  which  is  but  an  echo  of  numerous 
adjudications  previously  made  by  this 
and  other  courts  of  the  land,  clearly  justi- 
fies the  conclusion  that  legislation  which 
proposes  to  extend  the  application  ol  the 
writ  to  cases  hitherto  not  within  its  reach 
Is  a  law  in  derogation  of  common  right. 
Now  jurisprudence  has  securely  consecrat- 
ed a  wise  rule  of  construction  of  such  laws, 
which  has  been  promulgated  as  follows: 
"It  is  a  principle  universally  recognized 
that  laws  in  derogation  of  common  right 
are  to  be  strictly  construed,  and  cannot 
be  extended  beyond  their  clear  and  precise 
Import,  so  as  to  reach  persons,  cases,  or 
things  other  than  those  they  legally  and 
specifically  embrace.  Of  this  character  are 
those  laws  which  are  designed  to  sabsti- 
tute  a  mode  ofprocedare  la  derogation  of 
the  ordinary  rales  of  practice."  (Italics  are 
ours.)  Succession  of  Irwin,  83  La.  Ann. 
68;  State  v.  Schuchardt,  42  La.  Ann. — , 
ante,  67.  Hence  we  are  not  favorably  Im- 
pressed with  the  Bugeation  'of  relator's 
counsel,  that  the  statute  now  under  dis- 
cussion should  be  liberally  construed,  so 
as  to  hold  that  the  provision  which  ap- 
plies the  rule  of  the  writ  of  mandamus  to 
coerce  a  corporation  to  reconstruct  a  cer- 
tain thing  orobject  necessarily  implies  the 
power  to  use  tbe  same  remedy  to  enforce 
an  obligation  to  construct  the  same. 

It  is  conceded  that  in  this  case  the  obli- 
gation sought  to  be  enforced  is  to  con- 
struct an  embankment  which  has  never 
existed,  and  not  to  reconstruct  an  em- 
bankment which  had  once  existed,  but 
which  had  been  destroyed  or  demolished ; 
and  the  question,  as  already  stated,  is  to 
determine  whether,  under  the  terms  of  the 
statute,  the  obligation  of  a  corporation, 
flowing  either  from  a  contractor  from  the 
eOect  of  law,  to  construct  a  new  embank- 
ment or  levee  can  be  enforced  by  means  of 
the  writ  ot  mandamus.  "Embankment," 
which  is  tbe  term  used  in  tbe  ordinance,  ie 
not  synonymous  with  the  term  "levee, " 
used  in  tbe  statute.  An  embankment  is 
"an  artificial  bank  or  mound  of  earth," 
(Webster.)  It  may  be  used  either  exclu- 
sively, as  road-way,  or  as  a  railroad  bed, 
or  exclusively  as  a  protection  from  over- 
flow, or  as  both.  A  levee  is  an  artificial 
mound  of  earth,  intended  exclusively  as  a 
protection  from  overflow.  Every  levee  is 
therefore  an  embankment,  but  every  em- 
bankment is  not  a  levee.  It  would  there- 
fore not  be  a  violent  presumption  to  hold 
that  in  referring  to  a  levee, the  reconstruc- 
tion of  which,  without  delay,  would  pre- 
vent a  great  disaster  from  an  overflow, 
the  law-maker  did  not  contemplate  the 
same  hasty  necessity  in  the  case  of  tbe  re- 
construction of  an  embankment  used  as  a 
road-way,  which  would  involve  only  a 
question  of  use  or  convenience.  But,  for 
the  purposes  of  this  discussion,  counsel  for 
the  defendant  consents  that  the  terms 
may  be  used  as  meaning  precisely  the  same 
thing.    The  question  therefore  recurs,  aft- 


er that  concession,  which  we  make  only 
for  the  sake  of  argument,  as  to  the  appli- 
cation of  the  remedy,  under  the  statute,  to 
coeree  the  construction  of  a  new  levee  or 
embankment.  Every  act,  as  the  subject 
of  an  obligation,  which,  under  the  statute, 
canbeenforced  by  mandamus,  presupposes 
the  existence  of  the  object  or  thing  to  be 
affected  thereby  *  It  Is  clear  beyond  ques- 
tion that  the  word  "paving"  refers  exclu- 
sively to  a  street,  and  that  a  street  not 
laid  out  and  not  In  existence  cannot  be 
paved.  Conceding,  next,  that  the  word 
"grading  "was  meant  by  the  law-maker 
to  apply  to  a  levee,  can  a  levee  not  yet 
constructed  or  thrown  up  be  graded? 
Evidently  not.  The  verb  "grade"  is  de- 
fined to  mean:  "To  reduce  to  a  certain 
degree  of  ascent  and  descent;  to  level  and 
prepare,  as  ground,  for  placing  the  rails 
on  a  railroad."  Webst.  Diet.  As  applied 
to  a  levee,  the  operation  of  grading  would 
be  to  reduce  the  mound  of  earth,  necesaar- 
ily  unshapely  and  lacking  uniformity  when 
first  thrown  up,  toauniform  and  prescribed 
degree  of  ascent  and  descent.  Of  course 
the  operation  presupposes  tlie  existence  of 
the  levee  or  mound  of  earth.  It  may  be 
the  completion  of.  or  the  finishing  touch 
to,  the  levee,  but  It  can  in  no  sense  be 
deemed  a  construction  thereof.  And  yet 
this  is  the  only  term  In  the  statute  which 
the  city's  counsel  can  hold  up  as  including 
the  word  "construction"  within  its  mean- 
ing. The  very  reverse  is  the  truth.  The 
proper  construction  of  a  levee  may  include 
the  grading  thereof,  but  surely  the  grad- 
ing of  a  levee  no  more  includes  the  con- 
struction thereof  than  the  painting  of  a 
house  Includes  the  construction  of  the 
same. 

But  in  this  arguing  and  contending  coun- 
sel for  relator  lose  sight  of  their  pleading, 
to  which  the  specifications  of  the  city  sur- 
veyor are  attached  as  part  hereof.  In 
that  document  the  surveyor,  after  direct- 
ing the  mode  of  constructing  the  embank- 
ment, and  prescribing  its  dimensions,  pro- 
ceeds to  direct  that  "the  crown  and  slopes 
shall  be  neatly  graded. "  Manifestly,  that 
ofilcer  contemplated  that  construction,  as 
an  independent  operation,  should  precede 
grading  as  a  finishing  touch,  and  so  did 
the  clty'sconnsel  when  they  prepared  their 
pleadings.  Hence  their  present  argument 
must  fall  of  its  own  weight. 

The  reasons  which  induced  thelaw-maker 
to  make  a  distinction  in  the  application  of 
the  writ  of  mandamus  between  theobliga- 
tion  to  construct  and  that  to  reconstruct 
a  levee  are  not  a  subject  of  necessary  con- 
sideration in  this  case.  But  several  sug- 
gest themselves  to  the  legal  mind.  As  the 
statute  was  intended  to  affect  the  country 
parishes  as  well  as  the  city  of  New  Orleans, 
it  occurred  to  the  legislature  that,  under 
existing  laws,  the  parishes  have  no  au- 
thority touching  the  construction  of 
levees, — a  power  which  Is  delegated  to  oth- 
erfunctionaries ;  the  duty  of  the  parish  be- 
ing restricted  to  the  repair^  the  preserva- 
tion, and  protection  of  already  construct- 
ed levees.  Act  33  of  1879,  §  10.  It  is  there- 
tore  clear  that  the  parishes  need  not  be 
clothed  with  the  power  to  enforce  obliga- 
tions which  primarily  they  could  not  enter 
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into.  Hence  it  was  deemed  safScient  to 
enable  them  to  enforce  only  contracts 
touciilng  the  reconstrnctlon  of  destroyed 
and  damaged  leveeR.  for  which  they  bad 
legal  authority  to  stipulate. 

In  the  reconstruction  of  a  levee  the  di- 
mensions and  other  requirements  are 
Imown  in  advance,  and  no  question  affect- 
ing the  same  could  arise  between  the  con- 
tracting parties,  and  hence  such  a  recon- 
Btmctlon  was  deemed  a  well  defined,  In- 
diapatable,  and  clear  obligation,  falling 
within  the  well  understood  scope  of  the 
writ  of  mavdamna,  and  this  woald  not  be 
the  case  with  a  new  construction,  as  illus- 
trated by  this  very  case,  in  which  it  ap- 
pears that  the  dimensions  of  the  contem- 
plated work  were  left  to  the  Judgment,  dis- 
cretion, and  direction  of  the  city  surveyor. 

We  therefore  conclnde  that  the  dlBtrict 
Jndge  committed  no  error  in  maintaining 
defendant's  exception. 

Judgment  aiBrmed. 

<«.  La.  Ann.  «86) 

Stbinqeb  v.  Mathics. 
(Supreme  Cowrt  of  LmAHana.   Nov.  18, 1889.) 

AsstJuFsiT— EvniBircs. 

1.  A  woman  who  keeps  a  i^m  in  her  house  to 
be  visited  and  occasionally  occupied  by  her  con- 
onbine,  witboot  any  contract  for  the  inyment  of 
tent  by  the  latter,  cannot  enforoe  saoh  payment. 

2.  The  evidence  in  this  case  satismne  vs  that 
Hie  aervioes  for  which  iwyment  is  olauned  had  no 
otlier  motive  than  the  pre-ezistiiur  concnbinaee  of 
tiie  parties,  and  were  mere^  inoidental  to  sntm  re- 
lation, the  plaintiff  cannot  daim  remuneration 
tiierefor. 

3.  The  evidence  showine  that  there  was  no  in- 
tention on  the  part  of  the  plaintlS  to  claim,  or  of 
the  oonoubine  to  make,  any  payment  of  rent,  or  for 
services,  no  obligation  to  pay  was  created ;  espe- 
oiaily  when  it  appears  that  plaintiff  received,  in 
other  wavs,  a  pecuniary  gruid  pro  quo  for  the  ben- 
efits confeired, 

{SyUaima  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Y oorhies.  Judge. 

Brunch  K.  Hitter,  for  appellant.  H.  P. 
Dart,  for  appellee. 

Fenttrr,  J.  Joseph  Mathes,  a  bache- 
lor, died  on  April  1, 1887,  leaving  an  estate 
of  about  f  20,000,  which  was  inherited  by 
the  defendant  as  his  sole  legal  beir.  The 
plaintiff,  alodging-house  keeper  in  this  clly, 
claims  $1,644.!)0  for  room  rent  due  by  Jo- 
seph Mathes  from  May  1, 1884,  to  the  date 
of  his  death,  and  $500  for  services  rendered 
to  him  as  a  sick-nurse  during  the  same 
period.  Tbe  defenses  are  a  general  denial, 
and  the  special  defense  that  plaintiff  had, 
for  many  years,  been  the  concubine  of  Jo- 
seph Mathes,  and  that  he  had,  on  that  ac- 
count, expended  large  sums  of  money  in 
her  behalf ;  that  be  visited  her  house,  dur- 
ing the  time  tor  which  remuneration  is 
claimed,  solely  for  the  purpose  of  such  con- 
cubinage; and  that,  if  the  room  was  re- 
tained for  bim,  it  was  solely  for  that  pur- 
pose. 

The  evidaice  leaves  not  the  slightest 
doubt  upon  our  minds  as  to  the  relations 
existing  between  plaintiff  and  Joseph 
Mathes.  They  were  those  of  concubines. 
From  1867  to  1878  Mathes  lived  in  the 
bonses  kept  by  plaintiff.  In  1878  he  desired 
to  break  off  his  open  relations  with  plain- 


tiff, in  order  to  maintain  relations  with 
his  brother,  and,  from  that  time,  he  roomed 
and  boarded  elsewhere.  Nevertheless  he 
continued  to  make  regular  weekly  visits 
to  tbe  house  of  plaintiff,  spending  there 
Saturday  night,  Sunday,  and  Sunday 
night.  It  was  on  these  occasions  that  he 
occupied  theroom  for  which  rent  is  claimed, 
and  which  was,  undoubtedly,  retained 
for  his  occupancy,  and  not  rented  to  oth- 
ers. We  are  satisfied  that  tbe  sole  motive 
of  the  visits  or  occupancy  of  the  room  by 
Mathes,  and  of  its  retention  by  plaintiff, 
was  the  relation  uf  concubinage  existing 
between  them.  What  other  motive  does 
the  evidence  saggest?  He  had  bis  room 
elsewhere  which  he  paid  lor  and  occupied. 
Why  did  he  want  another  room  ?  It  is 
suggested  that  he  wanted  it  in  order  to  re- 
ceive the  care  of  plaintiff  as  a  nurse.  But 
did  he  only  require  nursing  on  Saturday 
and  Sunday  nights?  He  went  without 
nursing  during  the  rest  of  the  week .  There 
is  no  pretense  that  there  was  any  contract 
that  he  should  pay  rent  for  the  room.  If 
there  were  such  a  contract,  it  might  be 
that  the  concubinage  would  be  no  defense. 
That  he  did  not  pay  rent  for  the  room  is 
evidenced  by  this  suit.  It  the  plaintiff  can 
recover  it  must  be  on  tbe  ground  that 
there  was  an  implied  contract  on  the  part 
of  plaintiff,  resulting  from  his  occupancy. 
But  are  we  to  hold  that  a  woman  or  man 
who  keeps  a  room  in  his  or  her  house  to 
be  visited  occasionally,  and  occupied  by  a 
concubine,  without  any  contract  to  pay 
rent,  can  claim  or  enforce  such  payment? 
The  cases  cited  by  plaintiff  clearly  exclude 
such  an  allowance.  In  Viens  v.  Brickie,  8 
Mart.  (La.)  11,  the  court  overruled  a  de- 
fense of  concubinage,  but  the  opinion  said, 
after  admitting  the  fact  of  concubinage : 
"This,  however,  does  not  seem  to  have 
been  tbe  motive  of  their  coming  together, 
but  rather  the  consequence  of  the  famili- 
arity which  a  close  union  of  interest  Is 
apt  to  create  between  persons  of  different 
sexes.  We,  therefore,  cannot  view  this  clr- 
cnmstance  as  preventing  or  destroying 
any  right  which  she  may  have  on  the  dtv 
tendant  for  a  remuneration, "  etc. ;  clearly 
Implying  that  had  the  concubinage  been 
pre-existing,  and  been  the  motive  of  their 
coming  together,  the  defense  would  have 
been  good.  In  Succession  of  Pereuilhet, 
23  La.  Ann.  294,  the  court  said:  "An  em- 
ployer cannot  pay  off  a  female  employe 
by  robbing  her  of  hervirtue;  such  a  meth- 
od of  extinguishing  an  obligation  is  not 
known  to  the  law.  It  concubinage  had 
been  alleged,  and  proved  to  have  been  the 
motive  and  cause  of  the  parties  living  to- 
gether in  the  same  house  in  the  first  in- 
stance, and  theservices  in  question  to  have 
been  merely  incidental  to  such  a  state  ot 
living,  our  conclusion  might  have  been 
different. " 

The  evidence  in  the  case  fully  convinces 
ns  that  there  was  no  intention  on  the  part 
of  plaintiff  to  require,  or  ot  Mathes  to 
make,  any  payment  for  the  occupancy  of 
the  room,  or  for  services.  It  further  sat- 
isfies us  that  Mathes  did  not  enrich  himselt 
at  plaintiff's  expense,  but,  on  the  con- 
trary, that  he  gave  in  other  ways  a  pecun- 
iary quid  pro  quo  for  all  the  benefits  re- 
ceived from  her.    The  plaintiff  failed  totes- 
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tlfy  In  her  own  beball,  and  If  she  might,  by 
her  teatlmony,  have  strengthened  her 
claim,  its  absence  Is  her  own  fault.  As  it 
stands  on  this  record  we  agree  with  the 
Judge  u  quo  that  it  is  not  sustained.  We 
bare  not  discussed  the  conflicts  in  the  evi- 
dence, but  we  have  carefully  considered 
and  weighed  them,  and  have  contented 
ourselves  with  announcing  our  concln- 
siona. 
Judgment  af9rmed. 

Beliearliig  refused  December  81, 1889. 


(42  La.  Ann.  107) 

PiTTSBUBOH  &  Southern  Coal  Co.  t.  Slack 
et  aJ. 

(Swpreme  Court  of  LouUicma.    Jan.  99,  1890.) 

CONTRAOTS— MUTOAI.  ASSBNT. 

1.  No  disputed  question  of  law  artses  In  this 
case.  The  only  issue  is  to  tbe  terms  of  an  oral 
contract  sued  on.  The  plaintiS  carries  the  bur- 
den of  proof .  The  evidence  is  contradictory.  The 
jndxe  a  quo  determined  the  issue  of  fact  in  favor 
of  defendant. 

8.  Contracts  arise  from  the  agreements  of 
tiorties,  not  from  their  disagreements;  and,  the 
evidence  showing  that,  for  want  of  clear  explana- 
tion, the  parties  misunderstood  each  other,  and 
really  disagreed,  instead  of  agreeing,  the  obliga- 
tion of  the  alleged  contract  cannot  be  enforced. 
ISytUOnta  by  the  Court.) 

W.  S.  Benedict  and  H.  V.  Cage,ior  appel- 
lant.   John  M.  Baldwin,  for  appellee. 

Fennek,  J.  Appeal  from  the  civil  dis- 
trict court  for  the  parish  of  Orleans.  On 
August  17, 1888,  the  plaintiff  and  defendant 
entered  into  a  contract  concerning  the  sale 
of  one  boat  and  two  barges  of  coal.  It  Is 
admitted  that  under  the  terms  of  the  con- 
tract the  sale  of  the  two  barges  was  only 
to  take  effect  as  a  completed  sale  on  Mon- 
day, August  20tb;  bat  it  is  claimed  ou  the 
part  of  plaintiff  that  the  contract  with 
reference  to  the  boat  was  different,  and 
that  the  sale  of  the  boat  was  to  take  effect, 
and  did  take  effect,  August  18th. 

On  the  19th  of  August  the  boat  and 
barges  were  all  sunk  and  lost  In  a'cyclone. 
The  plaintiff  setup  no  claim  on  account  of 
the  barges,  assuming  the  burden  of  their 
loss,  but  brings  this  action  to  recover  the 
price  of  the  boat  of  coal. 

Defendant  contends  that  there  was  but 
one  contract  covering  the  boat  and  the 
barges,  and  identical  in  its  terms  as  to 
both,  and  that  the  whole  sale  was  to  take 
effect  as  completed  only  on  Monday,  Au- 
gust 20th.  This  presents  a  simple  issue  of 
fact.  Involving  no  question  of  law  what- 
ever. There  is  no  question  as  to  the  com- 
pleteness of  the  contract  between  the  par- 
ties. The  issue  Is  as  to  the  terms  of  the 
contract.  If,  as  defendant  contends,  the 
contract  was  for  a  sale,  to  take  effect  as 
such  only  on  August  20th,  covering  alike  the 
boat  and  barges,  plaintiff  would  admit 
that  the  loss  of  the  boat  fell  on  him,  Just 
as  he  does  admit  that  he  must  bear  the 
loss  of  the  barges.  If,  on  the  other  hand, 
the  contract  was  that  the  sale  of  the  boat 
was  to  take  effect  on  the  18th,  the  Civil 
Code  would  inform  the  defendants,  unmis- 
takably, that,  the  "agreement  for  the  ob- 
ject, and  the  price  thereof,  being  complet- 


ed," the  thing  sold  was  at  their  risk,  "al- 
though the  object  had  not  been  delivered, 
or  the  price  paid,"  the  seller  not  being  In 
default  for  non-delivery.  Hev.  Civil  Code, 
arts.  1909,  2456,  2457,  2470,  2552. 

There  is  no  dispute  about  the  elementary 
principles  of  law.  The  question  involved 
in  the  case  is  what  were  the  terms  of  the 
contract,  as  a  matter  of  fact.  The  deal- 
ings between  the  parties  were  verbal. 
Their  evidence  on  the  subject  is  contradict- 
ory, and  the  plaintiff  carries  the  burden  of 
proving  his  case.  The  learned  Judge  a  quo 
concluded  that  the  plaintiff  had  failed,  and 
that  the  weight  of  the  evidence  was  on  the 
Bide  of  defendant.  After  a  careful  study  of 
the  record,  we  agree  with  him.  '  While  we 
admit  that  the  defendant's  agent  Intended' 
to  make  an  immediate  sale  of  the  boat  of 
coal,  to  be  perfect  from  the  date  of  desig- 
nation oftbe  particular  boat,  we  areeqnal- 
ly  convinced  that  the  defendant  did  notso 
understand  it.  The  boat  and  barges  were 
Included  in  the  same  contract;  and,  if  the 
plaintiff's  agent  intended  to  make  different 
terms,  as  to  the  time  when  the  sale  of  the 
boat  was  to  take  effect,  from  those  as  to 
the  sale  of  the  barges.  It  was  his  duty  to 
have  stated  the  difference  very  clearly,  so 
that  there  should  have  been  no  room  for 
misunderstanding.  This,  his  own  evidence 
satisfies  us,  he  failed  to  do.  It  was  not 
until  the  18tb.  the  day  after  the  contract, 
when  the  agent  called  on  defendant,  and 
designated  the  particular  boat,  and  pre- 
sented the  papei-s  for  signature,  that  It 
was,  for  the  first  time,  clearly  presented  to 
defendants  that  the  agent  considered  the 
sale  of  the  boat  as  taking  effect  at  that 
date.  The  evidence  is  clear  that  at  that 
time,  the  day  before  the  loss,  the  defend- 
ants asserted  their  understanding  of  their 
contract,  and  repudiated  that  of  the  a.g:ent. 
Contracts  are  founded  on  the  agreements 
of  parties,  not  on  their  disagreements. 

Judgment  affirmed. 

Behearlng  refused. 

""  (42  La.  Ann.  174) 

Elsih  v.  State  Tbeasdbek 

{Suj/reme  Cou/rt  of  Louuiana.    Feb.  10,  1890.) 

Btatb  WiJiBAirrs— Rights  or  Holdeks— CossTrni- 
TioNAi.  Law. 

1.  Holders  of  state  warrants  drawn  against 
the  general  fund  of  any  year,  out  of  the  state 
treasury,  under  the  general  appropriation  act  of 
that  year,  have  a  standing' in  court  to  contest  the 
validity  of  other  warrants  issued  under  a  special 
appropriation  act,  drawn  against  the  same  fund, 
if  said  fund  is  shown  to  be  insufficient  to  pay  and 
satisfy  all  warrants  drawn  against  the  same. 

2.  Under  the  provisions  of  article  58  of  the 
constitution,  the  general  appropriation  bill  alone 
may  embrace  several  items  or  objects  of  expendi- 
tures of  state  revenues.  All  other  appropriations 
shall  be  made  by  separate  bills,  each  embracing 
but  one  object  Act  No.  51  of  1888,  eutiUed  «An 
act  making  appropriations  to  pay  deficiencies  due 
by  the  state  for  the  years  1885  1886.  and  1887,  " 
not  bein^  a  general  appropriation  bill,  and  em- 
bracing in  its  body  four  different  and  distinct  ob- 
jects, is  unconstitutional,  null,  and  void. 

(SuUaiAti  by  the  Court. 

Appeal  from  civil  district  court,  parish 
of  (Orleans ;  Ellis,  Judge. 

\V.  H.  Rogei-8,  for  appellant.  Cbaa.  Caa>- 
roll,  for  appellee. 
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FocHE,  J.  This  controyeray  Involves 
the  qneBtion  of  the  validity,  or  of  the  prop- 
er rank,  of  certain  warrantB  drawn  by 
the  auditor  on  the  treasurer,  tinder  the 
provisions  of  Act  61  of  1888,  entitled  "An 
act  making  appropriations  to  pay  defi- 
ciencits  due  by  the  state  for  the  years  1885, 
1886,  and  1887. "  Thecontentlon  on  the  part 
of  plaintiff,  who  is  Joined  by  three  inter- 
veners, is  that,  as  holders  of  warrants 
drawn  agalnstand  payable  out  of  thegen- 
eral  fund  of  the  g:eneral  appropriation  act 
of  1886,  their  prospects  of  being  paid  are 
i^ected  by  the  plan  adopted  by  the  state 
treasurer, who  places  the  warrants  drawn 
under  Act  61  of  1888  on  the  same  footing 
with  theirs.  They  allege  that  the  treas- 
iirer  thus  erroneously  construes  the  mean- 
ing and  efiect  of  said  Act  of  1888,  which 
does  not  purport  such  a  party ;  and  they 
farther  charge  that  the  act  in  question  Is 
nncoDStitutional ;  hence  they  pray  that 
the  warrants  Issued  thereunder  be  declared 
null  and  void.  The  defense  is  practically 
a  general  denial.  The  Judgment  below  is 
In  favor  of  plaintiff,  and  of  intervenors,  sus- 
ttiinlng  the  injuncton  which  they  had 
prayed  for  to  the  extent  that  their  war- 
rants be  given  preference  over  the  warrants 
Issued  under  Act  51  of  1888.  The  treas- 
urer appeals,  and  the  plaintiff  and  inter- 
venors pray  for  an  amendment,  with  the 
-view  to  a  decree  pronouncing  the  nncon- 
Btitutionallty  of  said  act  of  1888. 

By  the  terms  of  the  general  appropria- 
tion act  of  1886,  the  treasurer  is  required 
to  pay  warrants  drawn  against  the  gen- 
eral fund,  in  the  following  order :  "First. 
Warrants  Issued  for  salaries  of  officers,  em- 
ployes, and  otBce  expenses  of  the  various 
departments  of  the  government,  inclodlng 
assessors;  second,  warrants  issued  for 
agricultural  and  mechanical  college,  uni- 
versity for  education  of  persons  of  color, 
and  state  printing ;  third,  warrants  Issued 
for  miscellaneous  purposes. " 

It  is  in  proof  that  all  warrants  belong- 
ing to  the  first  two  classes,  as  hereinabove 
enumerated,  have  been  paid  in  full ;  and 
that  the  warrants  held  by  plaintiff  and  by 
the  Intervenors,  as  well  as  those  which 
have  been  drawn  under  the  provisions  of 
Act  51  of  1888,  belouK  to  the  third  class.  It 
also  appears  from  the  record  that  the  rev- 
enues to  be  credited  to  the  general  fund  of 
1887  will  not  be  sufUclent  to  pay  more  than 
the  warrantB  issued  under  the  general  ap- 
propriation act  of  1886,  which  are  yet  out- 
standing; and  hence  it  appears  thatrank- 
Ing  with  them  the  warrants  issued  under 
Act  61  of  1888would  injuriously  affect  them, 
and  would  have  a  tendency  to  depreciate 
their  value.  That  is  the  source  of  the  cause 
of  action  which  plaintiff  and  intervenors 
set  forth  in  the  premises. 

Among  other  grounds  of  unconstitu- 
tionality, they  charge  that  Act  51  of  1888 
Is  in  violation  of  article  53  of  the  constitu- 
tion, which  reads:  "The  general  appro- 
priation bill  shall  embrace  nothing  but  ap- 
propriations for  the  ordinary  expenses  of 
the  government,  interest  on  the  public 
debts,  public  schools,  and  public  charities, 
andsuchbill  shall  beso  itemized  as  to  show 
for  what  account  each  and  every  appro- 
priation shall  be  made.    All  other  appro- 


priations shall  be  made  by  separate  bills', 
each  embracing  but  one  object. " 

The  contention  urged  by  appellees  is  that 
the  act  in  question,  which  Is  not  a  general 
appropriation  act,  contains  several  objects 
embraced  in  one  and  the  same  bill,  in  di- 
rect violation  of  the  last  clause  of  the  ar- 
ticle of  the  constitution  hereinabove  trans- 
cribed. As  indicated  by  its  title,  the  act 
was  intended  to  make  appropriations  to 
pay  deficiencies  due  by  the  state  for  the 
years  1885, 1886,  and  1887.  It  then  proceeds 
to  appropriate  f  11,057.28  for  four  different 
and  distinct  purposes,  as  follows:  (1)  To 
pay  the  salaries  of  certain  registrars  of 
voters,  for  services  rendered  in  connection 
with  a  congressional  election  held  in  No- 
vember, 1887.  the  sum  of  f  2,600,  out  of  the 
revenues  of  1887;  (2)  to  pay  for  transport* 
Ing  state  troops  in  che  field  during  the  la- 
bor strikes  In  November,  1887,  the  sum  of 
f  7,657.28  out  of  the  revenues  on887 ;  (3)  to 
pay  expenses  of  a  special  election  In  June^ 
1886,  $600,  out  of  the  revenues  of  1885;  (4) 
to  pay  expenses  of  a  special  election  held 
in  August,  1885,  f  200,  Out  of  the  revenues 
of  1885. 

A  mere  comparison  of  the  constitutional 
requirements  with  the  terms  and  purposes 
of  the  act  under  discussion  is  sufficient  to 
demonstrate  the  fatal  constitutional  de- 
fect of  the  statute.  It  is  too  plain  for  ar- 
gument that  the  act  is  not,  that  under  the 
very  nature  of  things  it  could  not,  and 
that  it  never  was  intended  to  be,  a  general 
appropriation  act.  Hence  it  cannot  be 
shielded  under  the  first  clause  of  article  63', 
which  has  reference  exclusively  to  a  gener- 
al appropriation  bill,  which  under  its  very 
nature  must  embrace  a  large  number  and 
a  great  variei;y  of  objects  and  items,  as 
numerous  as  the  many  and  various  puis 
poses  of  government  requiring  expend!*- 
tures  of  money  are  themselves. 

But,  In  so  far  as  all  other  appropria- 
tions are  concerned,  the  framersof  thecon- 
stitution  have  deemed  it  wise  to  provide 
and  to  require  that  they  be  made  by  sepaJ 
rate  bills,  each  embracing  but  one  object! 
By  another  article  (29)  the  constitution 
applies  the  same  rule  to  all  laws  enacted  by 
the  general  tissembl}'.  The  reason  of  the 
rule  is  founded  in  long  experience  in  legis- 
lation, and  has  for  object8"toobviatecon- 
fusion  in  legislation,  by  mingling  in  the 
same  act  entirely  distinct  and  heterogene* 
ous provisions," (Walker  V.  Caldwell, 4  La. 
Ann.  298;)  to  prevent  "hodge-podge"  or 
"  log-rolling  "  legislation,  bringing  together 
In  one  bill  diverse  subjects,  with  a  view  to 
combine  in  the  support  of  the  entire  bill  the 
advocates  of  each  particular  provision, 
(People  V.  Mahaney,  13  Mich.  494;)  to  proi 
vent  surprise  or  fraud  upon  the  leRislttture 
or  the  people,  by  smuggling  pro  visions  into 
bills  of  which  the  title  gave  no  Intimation, 
and  which  might  therefore  be  carelessly 
and  "unintentionally  adopted,"  (State  v. 
Henderson,  32  La.  Ann.  780. 

Experience  has  demonstrated  that  the 
rule  is  a  wise  one;  and  thatithasprevtintcd 
much  mischief  in  general  or  ordinary  legis- 
lation; and  it  must  commend  itself  to 
greater  favor,  where  the  object  of  the  act 
is  to  disburse  the  revenues  of  the  state, — 
thepeople's  money.    Should  it  beconceded 
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that  Act  SI  was  Intended  to  be  a  supple- 
ment to,  or  an  amendment  of,  a  general 
appropriation  act,  it  would  yet  be  uncon- 
Btitiitional,  as  a  legislative  attempt  to 
amend  two  distinct  appropriation  bills 
by  one  act ;  because  Act  51  proposes  to  ap- 
propriate revenues  of  1885.  covered  by  the 
general  appropriation  bill  of  1884,  and  it 
also  disposes  of  revenues  of  1887,  covered 
by  Act  47  of  1886.  The  act  would  thus  em- 
brace two  objects,  neither  of  which  is  ex- 
pressed In  the  title,  and  would  then  pre- 
sent a  double  violation  of  article  29  of  the 
constitution,  which  is  also  invoked  by  ap- 
pellees in  their  pleadings. 

As  the  purposes  contemplated  in  the  act 
under  consideration  appear  to  be  reasona- 
ble and  equitable,  it  is  perhaps  to  be  re- 
gretted that  the  law-maker  in  drawing 
the  bills  did  not  comply  with  the  consti- 
tutioual  requirement,  as  he  did  in  several 
appropriations  made  at  the  same  session 
of  the  general  assembly,  embracing  ob» 
Jects  apparently  not  more  meritorious 
than  each  of  the  tour  separate  and  distinct 
purposes  which  were  carelessly  blended  to- 
gether in  Act  61.  But  our  plain  and  para- 
mount duty  Is  to  obey  and  to  enforce  the 
constitution.  In  the  face  of  which  all  other 
considerations  must  yield,  and  carry  no 
wdght. 

The  foregoing  reasons  lead  us  to  con- 
clude, without  making  any  comments  as 
to  the  correctness  of  the  views  of  the 
letuned  Judge  of  the  district  court, — which, 
however,  appear  very  doubtful,— that  ap- 
pellees are  entitled  to  a  decree  nullifying 
the  entire  act,  and  canceling  the  warrants 
issued  thereunder.  It  is  tlierefore  ordered 
that  the  Judgment  of  the  lower  court  be 
cunended,  by  declaring  that  Act  No.  51  of 
1888  is  unconstitutional,  and  that  ail  war- 
rants issued  under  its  authority  are  null 
and  void ;  and  that,  as  thus  amended,  said 
Judgment  be  affirmed,  at  the  cost  of  appel- 
lant in  both  courts. 


<4I  La.  Ann.  169) 

Gadiehe  v.  OtnDKT,  (Thompson,  Interve- 

nor.) 

(Supreme  Oowrt  of  Xoufetono.   Feb.  10, 1890.) 

FaumuLXNT  CoHviTAiroBS— ConrroainnAi.  Reul- 

TI0N8. 

1.  In  queetiona  of  fraudulent  simulation,  the 
relation  between  the  parties,  such  as  those  of 
brother-in-law  and  employe,  are  circumstances 
entitled  to  due  weight;  but  thev  are  not  inconsist- 
ent with  the  honest  relation  of  debtor  and  cred- 
itor, nor  do  they  deprive  the  creditor  of  legal  re- 
course for  the  enforcement  of  his  debt 

2.  In  this  ease  the  evidence  circumstantially 
explains  the  origin  of  the  debt,  and  the  motive  of 
the  proceeding  is  uncontradicted,  and  is  supported, 
not  only  by  the  testimony  of  the  pai'ties,  but  by 
numerous  collateral  facts  proved  by  other  wllr 


(SyUabus  hy  the  Court.) 

Walter  J.  Suthorn  and  L.  A.  Moise,  for 
plaintiff.  L.  F  Svthom,  for  defendant. 
W.  S.  ParkeraoB.toT  inter venor. 

Fennes,  J.  Appeal  from  the  district 
court  for  the  parish  of  Terre  Bonne.  On 
January  29,  1889,  the  plaintifi,  Cadlere, 
broughtsult  against  Guidry  on  two  notes, 
—one  for  f 2.100,  the  other  for  f 600,— and 


attached  the  property  of  defendant.  This 
was  followed  by  numerous  other  attach- 
ments at  the  suit  uf  the  creditor,  and, 
among  them,  one  of  Philip  Thompson,  the 
present  intervener  and  appellant.  Thomp- 
son, after  having  instituted  his  own  at- 
tachment proceeding,  intervened  In  this 
suit  by  a  petition,  in  which  he  averred, 
substantially,  that  Cadlere  was  not  a  cred- 
itor of  defendant;  that  the  notes  sued  on 
by  him,  which  purported  to  have  been  ex- 
ecuted in  1886,  were  not  executed  at  that 
time,  but  were  issued  only  a  few  days  be- 
fore the  suit,  with  the  view  of  instituting 
said  suit  under  a  scheme  concocted  be- 
tween said  Guidry  and  said  Cadiere  to 
cover  up  the  property  of  said  Guidry,  and 
to  defraud  his  creditors."  He  prayed  for 
Judgment  decreeing  that  Cadlere  was  not 
a  creditor;  that  his  claim  was  fraudulent 
and  simulated,— the  result  of  a  fraudulent 
conspiracy;  that  Cadiere's  attachment 
should  be  set  aside;  and  that  Intervenor's 
attachment  be  ranked  as  the  first  privilege 
on  the  property  These  allegations  were 
denied  by  Cadiere,  and  on  these  Issues  the 
case  went  to  trial.  The  Judge  a  9110  re- 
jected the  demand  of  the  Interrenor,  and 
maintained  Cadiere's  attachment. 

Wehave  critically  examined  the  evidence. 
Cadlero  Is  the  brother-in-law  of  Guidry, 
and  bad  been  his  employer  prior  to  the 
suit.  These  are  circumstances  which  have 
their  weight  In  controversies  of  this  net- 
ure,  but  they  are  not  inconsistent  with 
the  honest  relation  of  debtor  and  creditor, 
nor  do  they  deprive  the  creditor  of  legal 
recourse  tor  the  enforcement  of  his  debt. 
There  are  no  other  circumstances  that  we 
have  been  able  to  discover  In  the  evidence 
that  throws  the  slightest  suspicion  upon 
the  verity  of  Cadiere's  debt,  and  the  hon- 
esty of  bis  proceeding.  On  the  contnuy, 
the  evidence  circumstantially  explains  the 
origin  and  nature  of  the  debt,  and  the  mo- 
tive of  his  proceeding,  sustained  not  only 
by  the  testimony  of  the  parties,  but  by  col- 
lateral facts  fully  proved  by  other  wit- 
nesses. We  need  not  detail  the  evidence. 
It  is  uncontradicted,  and  fully  satisfies  us 
that  intervenor's  charges  are  unfounded. 
Intervenor's  counsel  quotes  Judge  Man- 
NiNo's  epigrammatic  expression  that  "sim- 
nlation  is  sometimes  difficult  of  detection, 
but  dunderheads  are  sure  to  furnish  the 
means  for  unveiling  their  awkwardly  con- 
cocted schemes. "  Walsh  v.  Carrene,36  La. 
Ann.  199.  We  are  convinced  there  is  no 
simulation  in  this  case,  but.  If  there  be, 
the  parties  to  It  are  certainly  not  dunder- 
heads. 

Judgment  affirmed. 

~^~"  (4S  La.  Ann.  171) 

Weill  v.  Trobolaib  et  ah 
(Swpreme  Comt  of  iMuUiana.    Feb.  10,  1890.) 
AccoMHODATioR  Fafeb— Bona  Fide  Pdbobaseks. 

1.  The  holder  of  accommodation  paper  ac- 
quired before  maturity,  without  noUoe  or  knowl- 
edge of  any  equities  or  agreement  existing  be- 
tween the  maker  and  the  payee  of  the  note,  is  en- 
titled to  the  same  protection  which  is  extended  to 
the  holder  of  negotiable  paper  acquired  before 
maturity. 

2.  The  defense,  in  a  suit  on  the  note,  that  the 
maker  is  not  liable  thereon,  on  the  ground  tha6 


Digitized  by 


Google 


La.) 


WEILL  V.  TEOSCLAIR. 


233 


the  note  was  extended  as  on  accommodation  for 
the  payee  and  the  suing  holder,  must  be  clearly 
proved.  In  order  to  prevail.  In  such  a  case,  the 
burden  of  evidence  »  on  the  maker  urging  that 
defense. 
(SyUobtM  Jyy  the  Court.) 

Appeal  from  dlBtrlct  coart,  parish  of  La 
Fourche;  Taylob  Beattie.  jHdge. 

O'SaUiran  A  Knoblock,  for  appellants. 
Kaoblorik  &  Moore,  tor  appellee. 

PocHB,  J.  Defendants  resist  the  pay- 
ment of  a  promissory  note,  executed  by 
them,  jointly,  in  December,  1884,  payable, 
10  months  after  date,  to  the  order  of,  and 
indorsed  by.thea^icultnral  flrmof  Coulon 
&  Bernard,  and  now  held  by  plalntifi. 
Their  defense  Is  that  they  received  no  con- 
sideration  for  the  note,  which  they  exe- 
cuted as  an  accommodation,  "for  the  par- 
pose  of  assisttuK  the  payees  thereof, 
Coalon  &  Bernard,  and  the  plaintiff  herein, 
of  which  fact  the  said  plaintiff  was  fiilly 
cognizant,  and  received  said  note  tally 
aware,  at  the  time  said  note  was  trans- 
ferred t,o  him,  became  his,  that  yovr  de- 
fendant received  no  consideration  there- 
for. "  The  words  herein  italicized  aretran- 
Bcribed  from  their  answer.  They  prose- 
cute this  appeal  from  a  Jadgment  in  favor 
of  plaintiff. 

The  undisputed  facts  of  the  case  are 
that,  in  18S4,  plaintiff,  who  was  the  com- 
mission merchant  of  Coulon  &  Bernard, 
sngar  planters,  having  made  advances  on 
their  crop  for  that  year,  and  being  called 
on  for  an  additional  loan,  refused  to  make 
the  same  without  security,  whereupon  the 
note  now  sued  on  was  produced  by  Coulon 
for  his  firm,  for  whose  account  it  was  dis- 
counted by  plaintiff,  who  placed  net  pro- 
ceeds to  their  credit.  It  is  in  proof  that 
Coulon  represented  to  the  defendants  that 
tbenote,  which  they  executed  at  hisnrgent 
request,  was  pnrely  in  accommodation  to 
be  used  by  Weill  in  borrowing  money 
thereon,  with  the  full  and  distinct  under- 
standing that  Weill  would  never  look  to 
the  makers  for  payment. 

The  testimony  is  very  conflicting  on  all 
other  points  in  the  case,  principally  on  the 
alleged  knowledge  of  and  satisfaction  by 
plaintiff  of  the  representations  made  of  the 
matter  by  Coulon  to  the  defendants.  As 
the  note  was  acquired  by  plaintiff  long  be- 
fore maturity,  proof  of  that  knowledge  on 
his  part  Is  a  legal  requisite  to  defeat  his 
right  of  recovery  on  the  note.  He  admits 
that  he  knew  that  the  note  was  an  accom- 
modation, and  be  states  that  he  advanced 
his  money  on  that  very  consideration ;  but 
be  disclaims  all  knowledge  of  any  equities 
or  agreemfflit  which  might  have  been  stip- 
nlated  between  the  makers  and  the  payees 
of  the  note,  as  contended  for  by  the  defend- 
ants. 

In  such  cases,  the  rights  of  the  holder  of 
accommodation  paper  are  settled  as  fol- 
lows :  "  A  defendant  may ,  in  general,  m  ake 
the  defense  of  a  want  of  consideration 
against  a  remote  party,  if  he  could  have 
made  it  against  a  nearer  party,  and  the  re- 
mote party  took  the  paper  from  the  nearer 
party  with  a  knowledge  that  It  was  open 
to  this  defense.  But  a  very  important  ex- 
ception to  this  mie  prevails  in  the  case  of 


accommodation  paper.  The  plain  reason  of 
this  is  that  the  accommodation  maker,  ac- 
ceptor, or  indorser  intends  to  lend  his  cred- 
it, and  does  it  as  a  favor  to  some  party 
who  pays  him  nothing.  This  party  there- 
fore, can  never  sue  him ;  or  If  he  does,  the 
want  of  consideration  will  be  a  perfect 
defense.  But  if  this  accommodated  party 
uses  the  credit  he  hat*  borrowed  by  selling 
the  note,  or  getting  it  discounted,  the  holder 
may  say  '  I  bought  the  note,  or  discounted 
It,  for  the  very  reason  that  you  had  lent 
your  credit  on  It;  and  I  took  It  on  the 
faith  of  your  credit.'  We  must  therefore 
understand  the  legal  definition  uf  an  accom- 
modation part.y  to  negotiable  paper  to  be 
one  who  puts  his  name  there,  without  any 
consideration,  with  the  intention  of  lending 
his  credit  to  the  accommodated  party." 
Pars.  Notes  &  B.  183;  1  Edw.  Bills,  316: 
Bank  v.  Cason,  39  La.  Ann.  865;  2  South. 
Rep.  881;  Sadler  v.  White,  14  La.  Ann.  177. 

Aftera  careful  study  of  therecord,  wecon- 
clndethat  defendants  have  not  only  failed 
to  prove  that  plaintiff  knew,  and  acted  on 
the  knowledge,  that  the  note  was  executed 
and  intended  as  an  accommodation  to  him- 
self, but  that  the  preponderance  of  the  evi- 
dence goes  far  to  establish  the  reverse  or 
negative  of  that  proposition.  '' 

From  the  testimony  of  one  of  the  defend- 
ants himself,  it  appears  that  after  several 
conversations  with  Weill,  in  which  he  un- 
derstood the  latter  to  have  released  him, 
and  his  brother  and  partner,  from  any  lia- 
bility on  the  note,  in  the  last  interview  on 
the  subject,  Weill  had  offered  to  "  knock  off" 
the  sum  of  $500  on  the  amount  of  the  note 
In  capital  and  interests.  Such  an  offer 
clearl.v  and  conclnsively  negatives  the  idea 
of  any  intention  on  the  part  of  the  plaintiff 
to  entirely  release  the  makers  of  the  note 
from  liability  thereon;  and  that  fact,  in 
connection  with  the  proof  that  be  dis- 
counted the  note  himself;  that  he  never 
used  it  either  as  a  pledge  or  collateral  secu- 
rity, either  to  borrow  money  or  to  secure 
any  indebtedness  of  his;  that  he  never 
parted  with  it  at  any  time ;  that,  on  ac- 
count of  the  crop  of  1884,  Coulon  &  Bernard 
remained  his  debtors  in  a  sum  exceeding 
$3,500, — all  contribute  to  satisfy  us,  as  It 
did  the  district  judge,  that  the  note  had 
been  executed  solely  and  exclusively  fortbe 
accommodation  of  Coulon  &  Bernard,  and 
that  plaintiff  is  entitled  to  the  protection 
which  law  and  jurisprudence  extend  to 
the  bona  fide  holder  of  negotiable  paper, 
acquired  before  maturity,  without  notice 
or  knowledge  of  any  equities  which  might 
or  did  exist  between  theparties  tothenote. 
Cochrane  v.  Dickenson,  40  La.  Ann.  127,  S 
South.  Kep.  841. 

We  understand  that  the  firm  belief  in 
defendants'  minds  that  they  are  not,  and 
never  were,  bound  for  the  payment  of  the 
note  in  suit,  results  from  an  honest  misun- 
derstanding of  the  contraet  which  they  had 
entered  into,  and  an  unfortunate  miscon- 
ception of  the  obligation  which  they  had 
thereby  incurred;  but  we  leave  the  case 
with  a  clear  conviction  that  plaintiff  had 
no  connection,  directly  or  Indirectly,  with 
any  deception  practiced  on  them,  or  any 
misrepresentation  made  to  them  in  the 
premises. 
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Tt  maybe  a  hard  case  on  the  detendanta ; 
butcourtemuat  apply  the  law,  even  though 
they  may  regret  consequeDcea. 

Jadgment  affirmed. 

Fennbe,  J.,  absent. 

(89  Ala.  m)  ^— 

DoLUNB  et  al.  y.  Lindsky  et  ah 
{Supreme  Court  of  Alabama.    Feb.  1,  1890.) 

Attaohhbnt — Cbeditors'  Bnj/— Rectivkrs. 
Where  property  has  been  seized  on  attach- 
ment, and  the  claim  of  a  third  person  thereto  in- 
terposed, it  is  in  the  custody  of  the  law,  and  can- 
not be  transferred  to  a  receiver  appointed  on  the 
filing  of  a  creditors'  bill  at  the  suit  of  other  cred- 
itors of  the  attachment  defendant 

Appeal  from  chancery  court,  Marengo 
coonty;  Thouas  W.  Coleman,  Judge. 

Geo.  W.  Taylor  and  John  C.  Anderson, 
tor  appellants.  Tayloe  <£  Johnston,  for 
appellees. 

Stonb,  C.  J.  The  present  suit  is  by  cred- 
itors of  Price  Bros.  It  is  not  pretended 
that  A.  J.  Doll  ins  &  Co.  are  debtors  of  the 
complainants,  nor  is  the  bill  so  framed  as 
that  relief  can  be  obtained  against  them 
as  debtors.  The  bill  charges  that  Price 
Bros,  are  insolvent ;  that  they  are  indebt- 
ed to  the  several  complainants  in  separate 
amounts ;  that  they  were  merchants,  car- 
iTlng  on  business,  owning  a  stock  of 
goods,  a  store-house,  store  fixtures,  and 
some  other  chattels ;  that  on  December  20, 
1888,  they  pretended  to  sell  their  store- 
house, store  fixtures,  and  merchandise  to 
A.  J.  Dollins  &  Co. ;  and  that  said  pretend- 
ed sale  was  made  with  intent  to  delay, 
binder,  and  defraud  their  creditors.  The 
l)ill  avers  many  tacts  and  circumstances 
tending  to  show  fraudulent  intent  of  Price 
Bros.,  and  that  A.  J.  Dollins  &  Co.  knew 
of  and  participated  in  that  fraudulent  in- 
tent. If  these  averments  stood  alone,  they 
are  probably  sufficient  for  an  eqnitableat- 
tachment  for  the  seizure  of  such  of  the 
property  ascan  be  properly  classed  as  hav- 
ing belonged  to  Price  Bros.  It  could  go  no 
farther.  It  A.  J.  Dollins  &  Co.  were  mala 
Ode  purchasers  by  reason  of  the  fraud, 
that  could  not  fasten  a  liability  on  their 
property  not  acquired  from  Price  Bros,  fur- 
ther than  to  render  them  personally  liable 
for  the  property  thus  acquired  to  the  ex- 
tent they  had  sold,  consumed,  or  otherwise 
converted  it.  The  bill  does  not  stop  with 
the  averments  noted  above.  It  shows 
that  soon  after  the  alleged  sale  tA  A.  J. 
Dollins  &  Co.,  to-wit,  January  4, 1889,  three 
several  creditors  of  Price  Bros,  sued  out 
attachments  against  them,  which  were 
levied  on  the  entire  property  conveyed  to 
A.  J.  Dollins  &  Co.;  that  the  latter  com- 
pany Interposed  a  claim  to  the  property, 
(personal,)  under  the  statute,  and  execut- 
ed claim  bonds  with  two  sureties  and  re- 
took possession  ol  the  property.  This 
was  the  Inauguration  of  collateral  suits, 
which,  in  our  Jurisprudence,  are  called 
"Trials  of  the  Right  of  Property."  A.  J. 
Dollins  &  Co.  also  executed  a  mortgage  to 
thcdr  sureties  on  the  claim  bonds,  to  In- 
demnify them  against  their  sarety-shlp. 
In  tills  mortgage  they  conveyed  all  the 
property  they  had  acquired   from  Price 


Bros.,  and  additional  property.  There  Is 
no  averment  in  the  bill  that  the  property 
conveyed  by  Price  Bros.,  on  which  the  at- 
tachments at  law  had  been  levied,  were  of 
greater  value  than  the  aggregate  of  the 
claims  under  which  they  had  been  attached. 

This  bill  was  filed  In  November,  18!i9,  and 
one  of  its  prayers  is  that  the  older  attach- 
ing creditors  be  required  to  exhanst  the 
property  of  A.  J.  Dollins  &  Co.,  mort- 
gaged to  their  sureties,  before  utilizing  the 
property  acquired  from  Price  Bros.  There 
was  a  prayer  for  the  appointment  of  a  re- 
ceiver, and  that  the  property  conveyed  by 
Price  Bros,  to  A.  J.  Dollins  &  Co.,  includ- 
ing the  store-house,  store  fixtures,  and  all 
the  merchandise  and  bills  receivable  which 
were  in  the  store,  be  placed  in  the  hands 
of  such  receiver.  This  prayer  was  grant- 
ed, the  receiver  appointed  and  placed  in 
possession,  and  from  that  order  the  pres- 
ent appeal  is  prosecuted. 

The  property  which  had  been  attached, 
and  to  which  statutory  claim  had  been  in- 
terposed, was  In  the  custody  of  the  law, 
and  it  was  error  to  take  it  away  from 
such  custody,  and  place  it  in  the  hands  of 
a  receiver.  It  was  alike  prejudicial  to  the 
rights  of  the  claimants  and  their  sureties, 
and  to  the  prior  acquired  jurisdiction  of 
the  law  court  over  the  res,  which  was  the 
subject  of  contention.  Rives  v.  Wilbome, 
6  Ala.  45;  Langdon  v.  Brumby,  7  Ala.  53; 
Kemp  v.  Porter,  Id.  138;  Read  v.Sprague, 
34  Ala.  101.  The  only  exception  to  this 
rule  is  when  the  second  seizure  is  under 
process  which  has  a  paramount  lien.  And. 
though  not  necessary  to  be  decided,  lest 
we  be  misunderstood,  we  will  state  it 
should  be  a  very  strong  case,  sustained  by 
strong  affidavit,  or  affidavits  of  fact  and 
urgency,  to  justify  the  appointment  of  a 
receiver,  and  the  dispossession  of  the  own- 
er of  his  presumptive  rlsrht  to  control  his 
own  property,  with  no  bond  to  compen- 
sate him  for  its  wrongful  seizure,  when,  as 
in  this  case,  there  was  no  notice  of  the  ap- 
plication. Iron  Works  v.  Foster,  54 .41a.  622 ; 
Hughes  v.  llatchett,  55  Ala.  631 ;  Weis  v. 
Goetter.  72  Ala.  259;  Moritz  v.  Miller,  87 
Ala.  331,  6  South.  Rep.  269;  Thompson  v. 
Manufacturing  Co.,  87  Ala.  73.3,  6  South. 
Rep.  928. 

Decretal  order  appointing  the  receiver 
reversed,  and  the  appointment  vacated. 


(»  Ala.  690) 

Keith  et  al.  v.  Hau  et  al. 

(.Sutpreme  Court  of  Alabama.   Jan.  8, 1890., 

Fabtnxbshif — AssiomiBin — Cbattsl  Hobtsaoes 

— ^TrOVJIK  and  CONVBBSIOK — IiJlNDLOBD'S  LtEM. 

1.  An  assignment  by  one  member  of  a  firm  of 
all  the  interest  he  has  in  and  to  the  stock  of  goods, 
notes,  and  accounts  due  to  the  firm,  vests  the  as- 
signee wiUi  the  interest  of  the  assignor  in  amort- 
gage  held  by  the  firm  to  secure  a  note  due  to  it. 

2.  The  assignee  is  properly  joined  with  the 
other  partner  in  an  action  for  the  conversion  of 
the  mortgaged  property. 

3.  Though  a  landlord's  lien  is  superior  to  a 
mortgage  on  the  crop,  a  purchaser  from  the  mort- 
gagor is  not.  in  an  aotlon  for  conversion  by  tha 
mortgagee,  entitled  to  show,  In  reduction  of  dam- 
ages, that  port  of  the  amount  paid  by  him  was  by 
the  mortgagor  paid  to  his  landlord.  Stoke,  C.  J., 
dissenting. 
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4.  A  mortgage  on  the  crop  to  be  grown  on  the 
land,  to  be  thereafter  selected  under  a  contract  for 
the  rental  of  a  given  quantity,  or  one  tract  out  of 
a  larger  tract,  is  a  valid  mortgage,  in  equity,  of 
the  crops  grown  on  the  land  selected,  and  an  in- 
struction &at,  at  the  time  of  giving  the  mortgage, 
the  mortgagor  must  have  rented  a  definite  place 
on  \7hich  the  crop  was  grown,  is  properly  refused 
■8  misleading. 

Appeal  from  circuit  coart,  Geneva  coun- 
ty; J.  M.  Cabmichael,  Judge. 

Action  of  trover  by  J.  N.  &  P.  J.  Ham 
against  W.  J.  &  C.  R.  Keith,  to  recover 
damages  for  the  alleged  unlawful  conver- 
sion by  the  defendants  of  two  bales  of 
cotton.  The  complaint  averred  the  trans- 
fer by  one  John  S.  Collins,  as  member  of 
the  firm  of  Ham  &  Collins,  of  ali  his  right, 
title,  and  Interest  In  the  mortgafie  and 
mortgag:e  debt,  which  are  the  foundation 
of  the  suit,  to  one  P.  J.  Ham,  one  of  the 
plaintiffs.  The  defendants  demurred  to 
the  complaint,  on  the  ground  that "  there 
is  a  misjoinder  of  parties  plaintiff  in  said 
complaint,  in  this:  Said  coraplaintissued 
out  In  the  name  of  J.  N.  &  P.  J.  Uam, 
"While  It  avers  a  transfer  from  John  S.  Col- 
lins to  P.  .T.  Ham  alone,  and  shows  no  in- 
terest In  the  mortgage  in  the  said  J.  N. 
Ham."  The  court  overruled  this  demur- 
rer, and  the  defendants  excepted.  Upon 
the  trial  the  plaintiffs  introduced  in  evi- 
dence a  mortgage  executed  by  one  J.  F. 
Martin,  given  to  the  firm  of  Ham  &  Col- 
lins, composed  of  J.  N.  Ham  and  John  S. 
Collins,  to  secure  a  note  for  advances  to 
be  made  to  him  by  said  Arm  duringthe  cur- 
rent year,  and  given,  among  other  things, 
on  the  crops  to  be  grown  by  the  said  .1.  F. 
Martin  during  that  year.  The  plaintlfte 
next  introduced  in"  evidence  the  "  agreement 
and  sale"  by  John  S.  Collins  to  P.J.Ham, 
which  assigned  to  said  P.  J.  Ham  "all  the 
right,  title,  and  interest  he  [Collins]  has 
in  and  to  the  stock  of  goods  and  note 
and  accounts  now  owed  and  due  to  the 
said  firm  of  Ham  &  Collins,  and  authoriz- 
ing blm  to  sue  for  and  recover  the  same. " 
The  defendants  objected  to  the  introduc- 
tion in  evidence  of  said  assignment,  "be- 
cause the  same  is  Ineffectual  to  pass  any 
title  or  interest  in  and  to  said  mortgage  to 
P.  J.  Ham,  one  of  the  plaintiffs  in  this  ac- 
tion." The  court  overruled  defendants' 
objection,  allowed  the  assignment  to  be 
introduced  in  evidence,  and  the  defendants 
thereupon  excepted.  The  evidence  for  the 
defendants  tended  to  show  that  a  part  of 
the  cotton  alleged  to  have  been  converted 
tiy  defendants  was  raised  by  the  said  Mar- 
tin on  lands  which  were  rented  by  him 
from  one  Motley;  that  the  rent  due  said 
Motley  for  the  rent  of  such  land  had  not 
been  paid;  and  that,  after  said  sale  of 
the  cotton  to  the  defendants,  the  said  Mar 
tin  applied  920  of  the  proceeds  from  said 
cotton  to  the  payment  of  the  rent  due 
said  Motley. 

This  being  all  the  evidence  in  the  case, 
the  defendants  requested  the  court  to  give 
thefoUowlng  charges  in  writing:  "(1)  The 
Jury  must  believe,  from  the  evidence,  that 
at  the  time  Martin  executed  the  mortgage 
to  Ham  &  Collins,  that  he,  Martin,  had 
rented  some  deflnite  place,  and  that  the 
(Jotton  in  controversy  was  made  on  said 
rented  place.    (2)  If  the  jury  believe  from 


the  evidence  that  one  Motley  had  a  land- 
lord's lien  for  rent  on  a  portion  of  the  cot- 
ton sold  to  defendants  by  Martin,  and 
Martin  applied  twenty  dollars  of  the  pro- 
ceeds of  said  cotton  to  the  payment  of  said 
rent,  then  defendants  are  entitled  to  a  cred- 
it of  the  amount  so  paid  to  Motley."  The 
court  refused  to  give  each  of  these  charges 
requested  by  the  defendants.  From  the 
Judgment  on  a  verdict  for  the  plaintiffs, 
the  defendants  appeal. 

M.  E.  Millegan  and  H.  L.  Martin,  for  ap- 
pellants. 

McClellan,  J.  It  is  immaterial  what 
effect  the  assignment  by  Collins  of  his  in- 
terest in  the  property  belonging  to  the 
firm  of  Collins  &  Ham  had  upon  the  part- 
nership, or  whether  the  asHlgnee  and  Ham 
constituted  a  new  partnership.  The  as- 
signment, at  least,  operated  to  vest  Col- 
lins' Interest  In  the  assignee,  and  to  malce 
blm,  Jointly  with  the  other  partner,  the 
owner  of  the  assets  which  bad  belonged 
to  the  partnership,  among  which  was 
the  mortgage  covering  the  cotton  alleged 
to  have  been  converted:  and  this  suit 
was  instituted,  and  properly  so,  by  these 
Joint  owners,  or  owners  in  common  as 
such,  and  not  upon  any  theory  of  a 
new  and  continuing  partnership.  It  was 
shown  that  the  mortgage,  and  a  note  for 
the  amount  secured  by  it,  wereexecuted  to 
Collins  &  Ham.  The  transfer  by  Collins 
to  P.  J.  Ham  vvas  sufficiently  specific  to 
Invest  the  latter  with  the  former's  inter- 
est. It  further  appeared  that  both  the 
note  and  mortgage  came  to  tbepossession 
of  P.  J.  &  J.  N.  Ham.  The  objections 
talten  in  the  court  below,  on  the  ground 
of  a  want  of  interest  in  P.  J.  Ham,  were 
therefore  properly  overruled. 

The  evidence  tended  to  show  that,  at  the 
time  of  the  execution  of  the  mortgage,  the 
mortgagor  had  made  a  contract  for  the 
rental  of  the  lanas  on  which  the  cotton  al- 
leged to  have  been  converted  was  subse- 
quently grown.  It  does  not  appear  that 
this  contract  referred,  nor  was  it  essential, 
in  our  opinion,  that  It  should  have  referred, 
to  "  a  definite  place, "  in  the  sense  that  term 
is  used  in  the  charge  requested  by  the  de- 
fendants. A  valid  contract  for  the  rental 
of  a  given  quantity  of  land  out  of  a  larger 
tract,  or  for  the  rental  of  one  or  another 
of  several  tracts,  the  particular  tract  or 
place  to  be  thereafter  selected  by  the  ten- 
ant, or  determined  upon  in  any  practical 
way,  would  carry  such  a  present  interest 
in  the  land,  afterwards  segregated  and 
subjected  to  the  contract,  as  would  give 
vitality  and  validity  In  equity  to  a  mort- 
gage of  the  crops  to  be  planted  and  grown 
thereon.  The  charge  requested  was  mis- 
leading, and  there  was  no  error  in  its  re- 
fusal. 

A  part  of  the  cotton  alleged  to  have  been 
converted  had  been,  according  to  some  of 
the  testimony,  raised  on  rented  land,  and 
was,  at  the  time  of  the  conversion,  subject 
to  a  landlord's  lien,  which  was,  of  course, 
superior  to  plaintiffs'  mortgage.  The  evi- 
dence tended  to  show,  further,  that  f  20  of 
the  proceeds  of  the  sale  to  defendants  was 
paid  by  the  mortgagor  to  the  landlord  in 
satisfaction  of  the  claim  for  rent.  The 
court  was  requested  in  writing  and  refused 
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to  charge  the  Jury  that  this  state  ol  facta, 
U  found  to  exist,  entitled  the  defendants  to 
a  reduction  of  damages  to  the  amount  so 
paid.  It  is  insisted  that.  Inasmuch  as  this 
is  an  equitable  action  and  open  to  equitable 
defenses,  the  payment  thus  made,  not  by 
the  defendants,  or  as  a  part  of  the  transac- 
tion In  which  the  conversion  was  consum- 
mated, but  by  a  third  person,  and  subse- 
quent to  the  conversion,  was  in  satisfac- 
tion of  a  prior  lien,  and  hence  inured  to  the 
benefit  of  the  plaintiffs,  and  their  recovery, 
in  equity  and  good  conscience,  should  be 
mitigated  to  the  extent  their  security  was 
freed  fromthis  incumbrance.  Had  this  ac- 
tion been  against  the  mortgagor,  there 
would  be  more  force  in  this  position;  for 
clearly  he  not  only  had  the  right,  but  it 
was  his  duty,  to  discharge  the  landlord's 
lien  for  rent.  Or  had  the  case  been  one  In- 
volving the  general  ownership  of  the  prop- 
erty, and  it  had  appeared  that  the  fruits 
of  the  conversion  had  been  applied,  by  the 
consent,  express  or  implied,  of  the  plain- 
tiffs, or  through  legal  proceedings,  had  at 
the  instance  of  a  third  person,  to  the  pay- 
ment of  their  debt,  or  in  relieving  th^r 
property  from  a  lien,  the  damages  recov- 
erable by  them  in  trover  might  be  miti- 
fated  by  the  amount  thus  paid  for  them, 
ird  v.  Womack,69  Ala.392;  Street  v.  Sin- 
clair, n  Ala.  110.  Or,  had  a  recovery  been 
bad  in  favor  of  the  landlord  against  the 
defendants,  it  may  be  that  evidence  of 
that  fact  migbt  go  in  reduction  of  the 
morgagee's  damages.  But  here,  even  con- 
ceding that  the  payment  was  in  someway 
to  the  advantage  of  the  plaintitts,  we  can- 
not conceive  how  the  fact  can  avail  the  de- 
fendants in  this  action.  The  gravamen  of 
this  action  is  the  wrongful  purchase  and 
conversion  by  Keith  &  Son.  Their  wrong 
was  fully  consummated,  the  Injury  result- 
ing from  it  had  been  sustained,  and  the 
plaintiffs'  right  to  sue  had  attached,  be- 
fore the  alleged  payment  to  Motley,  the 
landlord.  The  payment  was  not  made  by 
the  defendants,  but  by  the  mortgagor. 
To  hold  that  they  are  entitled  to  a  credit 
for  the  amount  would  be  to  subrogate 
them  to  an  equity  created,  if  it  exists  at 
all,  by  an  act  with  which  they  have  no 
connection,  and  to  give  them  the  beneflt  of 
a  payment  which  they  have  not  made. 
Whatever  may  be  the  rule  elsewhere,  in 
Alabama  it  has  long  been  settled  that  this 
species  of  subrogation  will  not  be  allowed. 
Thus,  in  an  action  of  trover  against  the 
purchaser  of  a  slave  sold  by  an  executor  de 
aon  tort,\t  wassoughtto  mitigate  the  dam- 
ages by  evidence  that  the  purchase  mon- 
ey had  been  applied  by  the  executor  to  the 
debts  of  the  estate,  but  the  right  was  de- 
nied. Chief  Justice  Daroan,  delivering  the 
opinion  of  the  court,  said :  "  We  do  not  in- 
tend to  deny  the  common  saying,  that 
trover  is  an  equitable  action,  and  that  the 
plaintiff  can  recover  damages  only  to  the 
extent  of  the  Injuryactuallysustained;  as, 
if  the  mortgagee  bring  trover  against  the 
mortgagor,  he  can  recover  only  the  amount 
of  the  debt;  or,  if  goods  be  sold  illegally 
to  discharge  a  Hen,  the  owner  can  recover 
of  the  purchaser  only  the  value  of  the 
goods,  deducting  the  amount  of  the  lien. 
But  we  hold  that  this  equity  or  right  must 
be  personal  to  the  defendant  himself;  that 


is,  it  must  have  existed  in  him  at  the  time 
he  be(*ame  liable  to  the  action,  or,  if  ac- 
quired afterwards,  it  must  have  been  ac- 
quired by  his  own  act.  ♦  ♦  *  It  is  clear 
that  at  the  time  of  defendant's  purcha&e, 
when  he  paid  the  price  to  Mrs.  Woolfolk, 
[theexecutor  de  son  tort,']  he  was  then  lia- 
ble in  trover  to  the  extent  of  the  value  of 
the  slave,  for  at  that  time  no  equitable  de- 
fense existed,  either  in  bis  favor  or  in  favor 
of  Mrs.  Woolfolk ;  and  to  allow  him  to  set 
up  the  subsequent  acts  of  Mrs.  Woolfolk 
(the  executor)  as  his  equity  would  not 
only  be  to  subrogate  him  to  the  rights  ot 
another,  but  would  often  lead  to  Inquiries 
so  embarrassing  and  complicated  that  a 
court  of  law  would  never  be  assured  that 
the  ends  of  Justice  had  been  attained. 
•  •  •  I  do  not,  however,  intend  to  de- 
cide that  such  an  equity  could  be  asserted 
at  law,  even  by  the  executor  de  son  tori 
himself;  but,  even  conceding  that  he  may, 
we  all  concur  in  this :  that  his  vendee  can* 
not,  by  showing  payments  after  his  pur- 
chase." Carpenter  v.  Going,  20  Ala.  687. 
We  are  unable  to  draw  any  line  of  distinc- 
tion between  the  case  quoted  from  and 
that  under  consideration,  on  the  point  in- 
volved in  the  second  instruction  requested. 
Its  refusal  was  free  from  error,  and  the 
Judgment  of  the  circuit  court  is  affirmed. 

Stone,  C.  J.,  dissenting  on  point  last 
considered. 

(88  Ata.  633) 

Street  et  al.  t.  Sbliq. 

(Supreme  Court  of  Alabama.    Jan.  27, 1890.) 

VXNUK— Necbssabt  Fabtibs. 

1.  A  suit  to  enjoin  a  suit  brought  to  sut^ect 
the  proceeds  of  a  judgment'  to  the  payment  of  a 
claim  against  the  judgment  creditor,  to  declare 
an  attorney's  lien  on  the  judgment  and  a  result- 
ing trust  in  the  balance  in  favor  of  complainant, 
is  Improperly  brought  in  the  district  of  the  resi- 
dence of  the  attorney  In  whose  favor  the  lien  is 
alleged.  If  the  other  defendants  resident  In  the 
state  are  necessary  parties,  as  Code  Ala.  S  8121, 
requires  the  bill  to  be  filed  in  the  district  In 
which  defendants,  or  a  material  defendant,  re- 
sides, and  the  attorney,  though  a  proper,  is  not  a 
necessary,  parQr  defendant. 

3.  The  judgment  debtor,  against  whom  the 
gamishluent  {vrooeedlngs  were  instituted  in  the 
first  suilj  is  a  material  defendant  in  the  second, 
though  the  relief  sought  may  not  add  one  cent  to 
his  liability,  and  though  no  decree  is  prayed 
against  him. 

Appeal  from  chancery  court,  Talladega 
county ;  S.  K.  McSpaddbn,  Chancellor. 

Bill  by  J.  Sellg  to  enjoin  a  suit  In  the  Jeffer- 
son circuit  court  brought  by  the  defendants 
HochstadterBros.  against  defendant  Emil 
Selig,  as  surviving  partner  of  Cohen  & 
Sellg,  in  which  suit  defendant  Merit  Street 
was  garnished  as  a  Judgment  debtor  of 
Emil  Selig,  as  such  surviving  partner.  The 
defendants  Kuox  &  Bowie  had  a  lien  for 
professional  services  on  the  Judgment  of 
Sellg  against  Street.  The  defendants  other 
than  Knox  &  Bowie  appeal  from  a  decree 
for  complainant. 

■/.  D.  Brandon  and  W.  D.  Bulger,  for  ap- 
pellants.   Knox  &  Bowie,  for  appellee. 

McClellan,  J.  The  case  presented  by 
the  bill  is  this :  Merit  Street  was  indebted' 
to  Cohen  &  Selig  in  the  sum  of  about  $800. 
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That  firm  failed,  and  made  a  general  as- 
slgrnment,  among  tbe assets  asBiKned  being 
their  claim  against  Street.  This  claim 
was  transferred  by  the  assignee  to  J.  Selig 
for  value.  J.  Selig  put  the  account  In  the 
hands  of  Bowden  &  Knox,  attorneys  for 
collection.  By  a  mistake  of  the  clerk  of  J. 
Selig,  the  statement  of  account  sent  to  the 
attorneys  was  on  a  bill-head  of  Cohen  & 
Selig,  and,  supposing  from  this  fact  that 
the  claim  belonged  to  that  firm,  the  attor- 
neys instituted  suit  on  it  in  their  names. 
This  mistake  was  not  discoTered  until  an 
action  in  the  name  of  J.  Selig  was  barred 
by  the  statute  of  limitations.  The  pend- 
ing action  was  prosecuted  to  Judgment 
with  the  consent  of  Emil  Selig,  and  in  his 
name,  as  surrivlng  partner  of  Cohen  & 
Selig,  and  with  full  knowledge  on  the  part 
of  Street  that  the  claim  belonged  to  J. 
Selig,  and  was  being  vicariously  prose- 
cuted in  his  interest.  Sometime  afterjudg- 
ment  Hochstadter  Bros.,  a  firm  resident  in 
the  city  and  state  of  New  York,  instituted 
Boit  against  Emil  Selig,  as  surviving  part- 
ner of  Cohen  &  Selig,  in  the  circuit  court  of 
Jefferson  county,  and  summoned  Street  to 
answer  whether  be  was  Indebted  to  the 
firm  of  Cohen  &  Selig.  Street  answered 
the  indebtedness  evidenced  by  theludgment 
referred  to,  bat  made  no  suggestion  of  the 
beneficial  ownership  of  that  Judgment  in 
J.  Selig,  a  fact  which  the  averments  of  the 
bill  clearly  show  he  had  knowledge  of. 
Knox  &  Bowie,  successors  to  Bowden  & 
Knox,  had  a  lien  on  the  judgment  for  pro- 
fessional services  rendered  in  securing  It. 
The  purpose  of  the  bill  Is  to  enjoin  the  suit 
in  the  Jefferson  circuit  court,  in  which  it 
Is  sought  to  subject  the  proceeds  of  the 
Judgment  to  the  payment  of  theHochstad- 
ter's  claim  against  Cohen  &  Selig,  to  de- 
clare the  lien  of  Knox&  Bowie  for  services, 
and  have  an  account  taken  as  to  the 
amount  of  their  fees,  and  to  have  a  result- 
ing trust  in  the  balance  of  the  Judgment 
against  Street  declared  in  favor  of,  and 
"the  right  and  title"  to  said  judgment 
vested  in,  J.  Selig.  J.  Selig  is  sole  com- 
plainant, and  Hochstadter  Bros.,  Emll 
Sellg,  surviving  partner,  etc.  John  B.  Knox 
and  Sydney  J.  Bowie,  composing  the  firm 
of  Knox  &  Bowie,  and  Merit  Street,  are 
made  parties  defendant.  All  the  defend- 
ants, except  Knox,  Bowie,  and  Street,  are 
non-residents  of  the  state.  Of  the  latter, 
Kncv  resides  in  Calhoun  county,  B<iwle  in 
Talladega,  and  Street  in  Clay  county,  in 
this  state.  The  bill  is  filed  in  the  chancery 
court  of  Talledega  county,  where  the  de- 
fendant Bowie  alone  resides. 

The  first  assignment  ol  demurrer  raises 
the  Inquiry  whether  the  bill  was  filed  in 
the  proper  district.  So  much  of  the  stat- 
ute as  bears  upon  this  inquiry  provides 
that "  the  bill  must  be  filed  in  the  district 
in  which  the  defendants,  or  a  material  de- 
fendant, resides."  Code,  §  8421.  In  con- 
struing this  statute,  it  has  been  held  that, 
in  case  no  materiej  defendant  is  a  resi- 
dent of  the  state,  the  suit  may  proceed  in 
the  district  of  the  residence  of  any  proper 
defendant.  Waddell  v.  Lanier,  ol  Ala. 
440.  Sydney  J.  Bowie,  in  the  district  of 
whose  residence  the  cause  Is  pending,  is  a 
proper,  but  not  a  material  or  necessary, 
party  defendant.    He  has  a  lien  on  the 


proceeds  of  the  Judgment  In  question,  to 
the  amount  of  bis  fee  for  services  rendered 
in  securing  the  judgment,  which  would 
not,  in  any  degree,  be  affected  by  the  de- 
termination of  the  real  matter  in  contro- 
versy. Whether  that  judgment  is  decreed 
to  be  the  property  of  Emil  Sellg,  surviving 
partner,  etc.,  or  J.  Selig,  and  of  conse- 
quence, whether  a  resulting  trust  in  It  be 
declared  in  favor  of  J.  Selig,  or  the  debt 
for  which  it  was  rendered  be  subjected  to 
the  claim  of  Hochstadter  Bros,  the  lien  of 
Bowie  would  still  attach  to  it,  and  his 
right  In  the  premises  would  remain  unim- 
paired. "Necessary  parties,"  as  defined  by 
Judge  Story,  are  those  concerning  whom 
"no  decree  can  be  made  respecting  the  sub- 
ject-matter of  litigation  until  they  are  be- 
fore the  court,  either  as  plaintifis  or  as  de- 
fendants, or  where  the  defendants  already 
before  the  court  have  such  an  interest  In 
having  them  made  parties  as  to  authorize 
those  d^endants  to  object  to  proceeding 
without  BUch  parties. "  Story,  Eq.  PL  § 
1S6.  It  is  manifest  that  the  substantive 
relief  sought  by  J.  Selig,  the  complainant, 
could  be  granted  without  Bowie's  being 
heard;  and  It  is  equally  clear  that  no  other 
defendant  in  the  cause  has  any  right  to 
object  to  proceeding  in  his  absence.  He 
was  therefore  not  a  material  party,  within 
the  statute  referred  to,  and  tbebiM  was  Im- 
properly filed  in  the  district  of  his  resi- 
dence, if  the  other  defendant  resident  in 
the  state  was  a  necessary  party. 

Our  opinion  Is  that  Street  was  a  material 
defendant.  The  relief  prayed,  while  it 
may  not,  if  granted,  add  one  cent  to  bis 
ultimate  liability,  yet  fixes  that  liability, 
and  gives  definite  direction  to  It,  so  to 
speak.  As  the  case  now  stands,  the  judg- 
ment against  him  is,  in  effect,  claimed  by 
two  parties,  and  nominally  by  a  third.  It 
stands  In  the  name  of  Emil  Selig,  surviv- 
ing partner,  etc.  Hochstadter  Bros, 
claimed  the  proceeds  of  it  as  creditors  of 
Cohen  &  Sellg;  and  J.  Selig  claimed  to  be 
the  equitable  and  beneficial  owner  of  it  as 
a  purchaser  of  the  debt  for  which  it  was 
rendered  from  Cohen  &  Selig.  The  confilct 
between  these  claimants,  moreover,  is  ac- 
centuated, and  Street's  peril  of  enforced 
double  payment  made  more  critical,  by 
the  garnishment  proceedings  now  pending 
against  him  ancillary  to  the  suit  of  Hoch- 
stadter Bros,  against  Emil  Selig,  which  is 
sought  to  be  enjoined.  It  Is  very  clear,  we 
think,  that  Street  is  a  necessary,  as  distin- 
guished from  a  merely  proper,  party  to  this 
bill,  which  seeks  to  determine  these  several 
coufiicting  claims  to  the  sum  which  he  orig- 
inally owed  Cohen  &  Selig,  and,  in  effect,  to 
have  a  decree  passed  relieving  him  from 
liability  to  Emil  Selig,  and,  from  the  al- 
leged liability  now  in  process  of  judicial  as- 
certainment in  the  suit  at  law,  to  Hoch- 
stadter Bros,  as  creditors  to  Cohen  & 
Sellg,  and  adjudging,  the  debt  which  he 
confessedly  owed  to  one  or  another  of  the 
parties  to  be  due  to  the  complainaJit.  It 
Is  quite  true  that  no  decree  is  prayed 
against  him.  The  court  is  not  asked  to 
adjudge,  in  terms,  that  be  pay  the  judg- 
ment to  the  complainant.  But  that  Is  the 
substance  and  effect  of  the  relief  sought, 
and  we  are  nnable  to  see  that  it  could  be 
granted  with  respect  to  the  subject-matter 
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Involved  so  as  to  protect,  as  well  as  to 
finally  conclude,  him,  -without  being  af- 
forded an  opportunity  to  be  heard.  On 
the  tacts  and  from  these  views,  It  follows 
that  the  bill  should  have  been  exhibited  In 
the  district  of  Street's  residence,  he  being 
a  matei-ial  defendant,  and  the  only  ma- 
terial defendant  resident  Inthestate.  Har- 
well V.  Lehman,  72  Ala.  844;  Waddell  v. 
Lanier,  54  Ala.  440.  As  the  bill  wiU  have 
to  be  dismissed  in  the  court  below  on  the 
point  considered,  It  Is  unnncessary  to  dis- 
cuss the  remaining  assignments  of  demur- 
rer. 

For  the  error  pointed  out,  the  decree  of 
the  chancery  court  is  reversed,  and  the 
cause  remanded. 


(88  Ala.  487) 

Albxandkb  et  al.  v.  Hili.  et  al. 

(Su/preme  Court  of  Alabama.    Jan.  27,  1890.) 

HOBTOAaSS  —  SAI.E8    UKSEB    Fo^TSB  —  DlBUrVlBM- 
JJICE — LaCEBS — ^IirFANTS. 

1.  Where  a  mortgagee  has  purchased  at  his 
own  sale  under  a  power,  fvhich  did  not  aaihorize 
him  to  become  the  purchaser,  the  infant  heirs  of 
the  mortgagor,  who  was  dead  at  the  time  of  the 
sale,  will  be  allowed  to  disaffirm  it  any  time  with- 
in two  years  after  attaining  their  majority,  pro- 
vided 20  years  have  not  elapsed. 

2.  The  limitation  of  two  years,  within  which 
sales  under  a  power  in  a  mortgage  must  be  disaf- 
firmed for  irr^^arities,  is  not  a  statutory,  but  a 
Judicial,  limitation,  and  rests  on  the  presumption 
of  ratification,  after  the  lapse  of  two  years,  "in 
ordinary  cases." 

Appeal  from  city  court  of  Birmingham ; 
li.  A.  SUARFB,  Judge. 

Bill  to  vacate  mortgage  and  be  let  in  to 
redeem,  filed  by  George  A.  Alexander  and 
others,  as  minor  heirs  of  Zeno  Alexander, 
the  mortgagor,  against  Fannie  M.  Hili.  the 
mortgagee,  and  those  claiming  under  her. 
The  mortgage  was  made  Maj- 10,  1875,  to 
secure  the  payment  of  notes,  and  author- 
ized the  mortgagee,on  default  in  the  pay 
ment  of  the  notes,  as  they  respectively  fell 
jue,  to  sell  the  land.  The  mortgagordied 
July  18, 1876.  Under  the  power  contained, 
m  the  mortgage,  the  mortgagee,  on  Feb- 
ruary 20, 1876,  sold  one  of  the  tracts  con- 
veyed by  It,  and  on  February  8, 1877,  she 
sold  the  other  tract,  becoming  the  pur- 
chaser in  both  instances,  and  afterwards 
obtained  possession  of  the  land ;  she,  and 
those  claiming  under  her,  remaining  in 
possession,  claiming nnderthosesales.  The 
bill  was  filed  February  16, 1888.  and  defend- 
ants demurred  on  the  ground  of  laches. 
Flalntifte  appeal  from  a  decree  sustaining 
the  demurrers. 

W.  D.  Bulger,  for  appellants.  Hewitt, 
Walker  &  Porter,  for  appdlees. 

McClkllan,  J  The  purchase  by  a 
mortgagee  at  his  own  sale,  under  a  power 
which  does  not  authorize  him  to  become 
the  purchaser,  "arms  the  mortgagor  with 
the  option,  if  expressed  in  a  reasonable 
time,  of  affirming  or  disaffirming  the 
sale, "and,  if  he  elects  to  disaffirm,  he  is 
entitled  to  redeem  the  land  so  sold  from 
the  mortgagee.  Garland  v.  Watson,  74 
Ala.  824;  Harris  v.  Miller,  H  Aia.  26;  Ez- 
zell  V.  Watson,  83  Ala.  120,  8  South.  Rep. 
809;  Knox  v.  Armlstead.  87  Ala.  511,  6 
South.  Bep.  311.    What  is  a  reasonable 


time  within  which,  to  thus  disaffirm  such 
sale,  must  ordinarily  be  availed  of,  has, 
by  analogy  to  the  statute  giving  that  pe- 
riod to  redeem  after  a  valid  foreclosure, 
been  held  to  be  two  years  from  the  date  of 
sale.  Comer  v.  Sheehan.  74  Ala.  452:  Ez- 
zell  V.  Watson,  83  Ala.  120,  8  South.  Rep. 
309.  Whether  the  fact  that  the  party  upon 
whom  the  right  to  disaffirm  has  devolved 
is  an  infant  should  extend  the  time  with- 
in which  the  sale  may  t>e  avoided, — thatis. 
would  make  such  an  extraordinary  case  as 
would  not  fall  within  the  rule  limiting  the 
exercise  of  the  option  to  two  years, — has 
never  been  decided  by  this  court.  The  sec- 
ond bead-note  in  the  case  of  Mewbum's 
Heirs  v.  Bass,  82  Ala.  622,  statingthat  the 
exception  in  favor  of  infants,  contained  in 
the  statute  of  limitations,  did  not  apply  to 
such  a  case,  is  not  supported  by  the  opin- 
ion ;  and,  moreover,  the  question  was  not 
Involved  in  that  ease.i  Neltiier  the  stat- 
ute of  limitations, nor  anyexceptions  pro- 
vided for  therein,  have  any  bearing  on  the 
question.  The  limitation  of  two  years, 
within  which  sales  of  the  class  under 
consideration  must  ordinarily  be  disaf- 
firmed, is  not  a  statutory,  but  a  ludlcial, 
limitation.  It  is  not  the  result  of  legislar 
tive  mandate,  but  of  Judicial  opinion,  that 
such  period  is  usually  a  reasonable  time 
for  the  exercise  of  the  option  of  affirmance 
or  disaffirmance,  with  which  a  purchase- 
by  the  mortgagee  at  his  own  sale  arms 
the  mortgagor.  The  basis  of  the  doctrine 
is  laches,  and  not  staleness  uf  demand. 
The  sale  cuts  off  the  equity  of  redemption 
as' long  as  it  is  permitted  to  stand,  but 
leaves  in  the  mortgagor,  and  those  claim- 
ing under  him,  the  right  to  disaffirm  it, 
and  the  consequent  right  to  redeem  upon 
such  disaffirmance.  But  the  law  requires 
diligence  of  the  mortgagor  in  the  assertion 
of  this  right,  and,  in  the  absence  of  special 
circumstances,  holds  him  to  have  waived 
the  right,  and  to  have  affirmed  the  sale, 
unless  he  elects  to  thecontrary  within  two 
years.  The  whole  theory  of  the  limita- 
tion, therefore,  rests  on  the  presumption 
of  ra-tiflcation  after  the  lapse  of  two 
years,  "  in  ordlnai-y  cases. "  In  extraordi- 
nary cases, — cases  involving  peculiar  cir- 
cumstances, which  rebut  the  presump- 
-Uon, — it  will  not  be  Indulged.  Instances 
may  be  readily  imag^ined  in  which,  for  a 
want  of  knowledge  on  the  part  of  the 
mortgagor  that  the  mortgagee  was  the 
purchaser  at  his  own  sale,  he  could  not  be 
held  to  a  ratification  within  two  years; 
for  it  would  be  anomalous  to  a  degree  to 
hold  him  estopped  by  his  non-action  with 
respect  to  a  s-tate  of  facts  of  the  existence 
of  which  be  was,  without  fault,  wholly 
ignorant.  And  so,  too,  in  cases  in  which 
the  peculiar  exigency  is  the  legal  capacity 
of  the  mortgagor,  or  those  standing  in  his 
right,  not  only  -to  know  the  facts, but  also 
to  act  upon  them  if  known,  it  is  manifest 
the  presumption  of  ratification  cannot  be 
indulged.  This  class  of  cases  embraces  all 
persons  not  Bvt  Juris;  as  infants,  idiots, 
lunatics.  Should  an  infant  or  an  idiot  or 
a  lunatic  be  held  to  know  that  a  mort- 

iBut  see  same  case  in  2  South.  Rep.  520,  where 
the  syllabus  is  properly  limited  to  the  facts  in- 
volved. 
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gatgee  of  his  lands  has  purchased  at  a  Bale 
under  a  power  -which  did  not  authorize 
him  to  purcbaee,  and  be  chargeable  with 
laches  if  he  falls  tor  two  years  to  repudiate 
the  transaction?  Can  a  person  not  sutju- 
rla,  wholly  incapable  of  making  or  ratify- 
ing any  contrajCt,  with  certain  exceptions 
based  on  principles  having  no  application 
to  contracts  of  this  character,  be  held  to 
a  binding  and  legal  afiBrmance  of  a  voida- 
ble act  of  his  mortgagee,  and  this  solely 
on  the  ground  that  he,  although  legally 
incapable  of  exercising  the  option  to  affirm 
has  failed  tor  two  years  to, disaffirm  the 
sale?  We  do  not  think  so.  We  can  con- 
ceive no  state  of  facts  which  would  au- 
thorize the  presumption  from  mere  lapse 
of  time  short  of  30  years  that  a  person  not 
sni  Juris  had  ratified  and  affirmed  a  sale 
ma<le  under  the  clrcnmstances  shown  in 
the  present  bill.  Before  snch  presumption 
can  be  admitted— before  the  "ordinary 
case, "  referred  to  in  our  adjudications,  is 
made  out, — it  mast  appear  that  the  person 
who  has  the  option  to  affirm  or  disaffirm 
must  for  two  years  hare  been  cog:nizant  of 
the  facts  from  which  the  option  springs, 
and  for  a  like  period  legally  competent  to 
make  a  binding  election.  This  doctrine 
would  allow  infants  two  years  after  they 
attained  full -age  to  disaffirm  such  a  sale, 
pro-rlded,  always,  that  the  period  was  not 
extended  beyond  20  years  from  the  date  of 
sale.  This  rule  may  work  a  hardship  on 
mortgagees,  bat,  after  all,  the  hardship  re- 
sults from  their  own  unauthorized  acts, 
and  not  from  the  law.  Moreover,  we  en- 
tertain no  doubt  of  the  right  of  the  mort- 
gagee, who  has  thus  purchased  at  his  own 
sale,  to  come  into  acourt  of  equity  at  any 
time  by  bill  filed  against  the  persons  hav- 
ing the  option  of  affirmance  or  disaffirm- 
ance, -whether  sat  Juris  or  not,  and  com- 
pelling an  election  cmd  foreclosure  of  his 
mortgage,  it  the  sale  is  disaffirmed.  In 
such  cases,  the  chancery  court,  by  prop- 
er decree.  Is  competent  to  make  an  election 
for  Infants  which  will  bind  them  and  give 
repose  to  title,  jnst  as  the  decree  of  that 
court  in  the  present  case,  should  com- 
plainants be  h^d.on  final  hearing,  entitled 
to  relief,  bind  them,  to  an  election  which 
they  could  not  other-wise  have  made. 
Goodman  v.  Winter,  64  Ala.  410$  Kobinson 
V.  Robinson,  19  Beav.494.  In  re  Chesham, 
81  Ch.  Div.  466,  472;  Storring  v.  Borren,  55 
Barb.  5»5;  1  Pom.  Eq  Jur.  §  509;  8  Pom. 
Eq.  Jur.  §  1176.  We  need  hardly  say  that 
it  at  the  time  of  such  sale  the  person  enti- 
tled to  make  the  election  is  free  from  disa- 
bility, the  time  In  which  the  op-tion  is  to 
be  expressed  will  not  be  extended  in  favor 
of  infants,  who  subsequently  succeed  to 
his  right.  This  bill  is  filed  by  infant  heirs 
of  a  mortgagor.  Its  purpose  is  to  have  a 
sale  of  the  premises  under  the  mortgage 
vacated,  and  redemption  allowed,  on  the 
ground  that  the  mortgagee  purchased  at 
The  sale.  Demurrers  were  filed  which  set 
np  larbes,  and  the  long  delay  of  complain- 
ants In  making  their  election  to  disaffirm. 
The  city  court  sustained  these  demurrere, 
and  its  decree  in  that  behalf  is  alone  as- 
signed as  error.  It  follows  from  the  views 
we  have  expressed  that  the  decree  in  ques- 
tion mast  be  reversed,  and  the  cause  re- 
manded. 


HowzB  et  al.  v.  Dew. 
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(Supreme  Cowrt  of  Alabama.    Jan.  28,  1890.) 

MOBTOAOE  ON  ShABE  OF  Ck)-TENANT— FaSTITIOX — 

Tax-Sai.es. 

1.  Where  one  of  seven  co-heirs  to  several  par- 
cels of  land  mortgages  all  of  his  interest  as  heir 
in  one  of  the  parcels,  and  afterwards,  in  a  suit  for 
partition,  one-lialf  of  the  parcel  is  allotted  to  the 
mortgagor  as  liia  share  of  the  whole  estate,  the 
lien  of  the  mortgage  covers  only  the  one-seventh 
originally  conveyed,  and  does  not  extend  to  the 
whole  allotment. 

2.  A  general  warranty  in  the  mortgage  vests 
in  the  mortt;agee  the  title  to  the  one-seventii 
which  the  mor^agor  afterwards  acquired  by  the 
decree  of  partition,  but  cannot  extend  the  title  to 
the  whole  allotment 

S.  When  the  Jtiiy,  by  limiting  the  recovery  to 
five-sevenths,  neoessarily  finds  for  appellant  on 
the  issue  -whether  the  debt  secured  by  the  mort- 
gage had  been  paid,  erroneous  rulings  on  that  is- 
sue are  harmless. 

4  Where  the  verdict  is  for  "five-sevenths  of 
the  land  described  in  tMs  complaint,  to-wit, "  cer- 
tain land  in  "range  8  east, "  when  in  fact  IJie  land 
is  described  in  the  complaint  as  lieing  in  "rango 
7  east, "  it  is  not  error  to  reject  the  description  un- 
der the  videlicet  in  the  verdict  as  surplusage,  and 
render  judgment  for  the  land  as  described  in  Qie 
complaint. 

5.  Where  a  statute  requires  notice  to  be  given 
to  the  owner  of  land  before  it  can  be  sold  for  tax- 
es, notice  must  be  given  to  all  the  co-tenants,  and 
a  sale  under  a  notice  given  to  only  one  co-tenant 
Is  void. 

Appeal  from  circuit  court.  Perry  county ; 
John  Mooee,  Judge. 

Watts  &  Son,  for  appellants.  Tajrloe  & 
Johnston,  for  appellee. 

McClellan,  J.  William  S.  Phillips  died 
in  1872,  owning  sundry  parcels  of  land  in 
Dallas  county,  and  one  tract  of  820  acres 
situated  in  Perry  county.  He  left  surviv- 
ing him  seven  children,  to  whom  all  of  his 
lands  in  both  counties  descended  as  ten- 
ants In  common.  William  M.  Phillips,  one 
of  the  co-teuants,  while  residing  on  the 
Perry  county  tract  of  land,  on  January  20, 
1874.  executed  a  mortgage  to  appellant 
Howze,  the  granting  clause  of  which,  so 
far  as  it  concerns  the  property  Involved 
here,  is  in  the  following  language:  "We 
do  hereby  grant,  bargain,  sell,  and  convey 
to  thesaid  John  Howze  the  following  per- 
sonal property ,to-wit :  ♦  ♦  ♦  Also  the 
following  real  estate,  lying  In  the  county 
of  PeiTy  and  state  aforesaid,  to-wit:  All 
of  the  Interest  of  the  said  Wm.  M.  Phillips, 
as  heir  and  distributee  of  Wmj  S.  Phillips, 
deceased."  Thiscouveyancecontains  only 
the  following  express  covenant :  "  And  the 
said  Wm.  M.  Phillips  hereby  declares  that 
the  above-conveyed  property  is  his  own, 
and  that  there ia  no  lien  orincumbranceup- 
on  the  same,  except"  a  certain  mortgage 
conveying  a  part  of  the  personalty.  About 
September,  1876,  a  bill  was  filed  in  the  chan- 
cery court  of  Dallas  by  some  of  the  ten- 
ants in  common  against  William  M.  Phil- 
lips and  the  other  co-tenants  tor  partition 
among  them  of  all  the  lands  which  they 
held  as  heirs  of  William  S.  Phillips  in  both 
counties,  and  also  for  partition  of  a  parcel 
of  land  lying  In  Perry  county,  and  con- 
taining 820  acres,  which  had  descended  to 
them  from  their  mother,  Louisa  J.  Phil- 
lips. The  final  decree  in  that  cause,  ren- 
dered July  2, 1877,  allotted  to  William  M. 
Phillips,  as  his .  one-Beventh  share  ot  all 
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the  lands  in  both  counties  and  descending 
from  both  ancestors,  160  acres  of  the  320 
acres  in  Perry  county,  which  had  belonged 
to  William  S.  Phillips.  William  M.  Phil- 
lips devised  this  land  to  bis  wife,  Amanda 
C,  (now  Amanda  C.  Dew,)  and  departed 
this  life  in  October,  1881.  His  will  was 
duly  probated.  The  appellant  Howze,  de- 
fault having  been  made  in  the  payment  of 
the  debt  secured  by  the  mortgage,  sold 
the  land  thus  allotted  to  William  M.  Phil- 
lips, under  the  power  contained  in  the  in- 
strument, in  March,  18S2,  and  hinioelf  be- 
came the  purchaser.  He  entered  into  pos- 
session on  the  day  of  sale,  and  has  since 
held  it.  This  suit  is  by  Mrs.  Dew,  former- 
ly Amanda  C.  Phillips,  claiming  under  the 
wiD  of  her  first  husband,  for  the  recovery 
of  possession  of  the  land,  and  damages  for 
Its  detention. 

One  of  the  prominent  questions  present- 
ed by  the  exception  reserved  on  the  trial 
Involves  the  constmction  of  the  mortgage 
In  respect  to  thequantity  of  landconveyed 
by  It.  The  evidence  is  without  conflict 
that,  at  the  time  of  executing  the  instru- 
ment, the  mortgagor,  as  an  heir  of  Will- 
iam S.  Phillips,  deceased,  owned  an  undi- 
vided one-seventh  interest  in  each  of  the 
several  parcels  ol  land  lying  In  Dallas  coun- 
ty, and  in  one  tract  of  820  acres  situated 
In  Perry  county,  and  that  he  was  seised  of 
no  other  or  greater  estate  or  interest  in 
anyoneot  eaidparcels.  He  thus  held  an  un- 
divided one-seventh  interest,  in  common 
with  his  brothers  and  sisters,  in  a  house 
and  lot  in  the  city  of  Selma ;  a  like  inter- 
est in  a  plantation  lying  on  the  Cahaba 
river,  in  Dallas  county ;  and  the  same  in- 
terest and  estate,  and  no  more,  in  the  tract 
of.  820  acres  lying  in  Perry  county.  There 
Is  no  controversy  but  that  it  was  compe- 
tent for  William  M.  Phillips  to  have  con- 
veyed his  entire  interest  in  these  lands,  or 
that,  had  he  done  so,  his  grantee  would 
have  taken  upon  partition  whatever  was 
allotted  to  him  in  severalty,  whether  ly- 
ing In  the  one  or  the  other  county.  It  is 
equally  clear  in  principle  and  on  authori- 
ty that  a  conveyance  by  Phillips  of  bis  un- 
divided interest  in  any  one  of  the  separate 
parcels  would  have  constituted  his  gran- 
tee a  tenant  In  common  with  the  holders 
of  the  other  undivided  interests,  and  en- 
titled him  on  partition  to  have  allotted  to 
him  in  severalty  one-seventh  of  that  par- 
cel. Freem.  Co-Tenancy,  §  208;  Butler  v. 
Boys,  25  Mich.  53;  Primm  v.  Walker,  38  Mo. 
«8;  Markoev.Wakeman,107111.262.  Itmay 
be,  too.  that  bad  Phillips  undertaken  to 
convey  the  tra«t  in  Perry  county  as  an  en- 
tirety, bis  deed  would  have  been  allowed 
to  operate  primarily  so  as  to  pass  a  one- 
seventb  Interest  to  his  grantee,  and  on 
partition,  if  his  allotment  in  severalty  was 
carved  out  of  this  tract,  the  title  he  ac- 
quired thereto  would  inure  to  the  benefit 
of  his  grantee,  and  vest  the  fee  in  the  lat- 
ter. This  result  is  denied  by  some  autbor- 
Ities  which  hold  such  a  deed  absolutely 
void,  though  the  weight  of  adjudication 
and  the  better  reason  support  the  proposi- 
tion that  such  a  conveyance  should  be  ac- 
corded tnU  force  and  effect  as  against  any 
Interest  the  grantor  has  or  subsequently 
acquires  in  the  land.  Freem.  Co-Tenancy, 
9 199  et  seq. ;  White  ▼.  Sayre.  2  Ohio,  112 ; 


Bobinett  v.  Preston,  2  Bob.  (Va.)  278; 
Gates  V.  Salmon,  35  Cal.588;  Stark  v.'  Bar- 
rett, 15  Cal.  870;  Bamhart  v.  Campbell, 
60  Mo.  699. 

It  is  manifest  that  the  mortgage  execut- 
ed by  appellee's  devisor,  and  under  which 
appellants  claim  title  to  the  whole  allot- 
ment made  to  him  out  of  his  father's  lands, 
is  neither  a  conveyance  of  the  mortgagor's 
Interest  in  all  the  lands  of  his  ancestor, 
for  it  is  in  terms  confined  to  "real  estate 
lying  In  Perry  county, "nor  of  the  entirety 
in  the  lands  so  situated,  for  it  covers  only 
"all  the  interest  of  the  said  Wm.  M.  Phil- 
lips,  as  heir  and  distributee  ofWm.  S.Phil- 
lips, deceased,"  therein.  Giving  to  these 
limitations  the  effect  which  their  terms 
naturally  and  reasonably  enforce,  there  re- 
mains but  one  possible  field  ut  operation 
for  the  granting  clause  of  the  conveyance. 
It  passes,  not  one-seventh  of  all  the  lands, 
the  effect  of  which,  upon  division,  would 
be  to  vest  in  the  mortgagee  title  in  several- 
ty to  whatever  part  falls  to  William  M. 
Phillips ;  and  not  the  entirety  of  the  Perry 
county  lands,  which  would  operate  to  vest 
any  part  of  that  tract,  which  is  allotted 
to  the  mortgagor,  in  the  mortgagee;  but 
the  interest  of  one  of  seven  hdrs  in  the 
tract  of  320  acres  lying  in  Perry  county; 
and  that  interest  alone  became  vested  in 
the  mortgagee  as  a  tenant  in  common 
with  the  other  co-tenants.  William  M. 
Phillips  still  owned  and  held,  wholly  un- 
affected by  the  mortgage,  an  undivided 
one-seventh  interest  in  each  of  the  parcels 
lying  in  Dallas  county.  WilliamsCoUegev. 
Mallett,  12  Me.  398;  P.andeU  v.  MaUett.  14 
Me.  61.  The  grant  was  not  enlarged  or 
extended  by  the  subsequent  partition  and 
allotment  to  William  M.  Phillips  of  more 
than  one-seventh  of  the  Perry  county  land. 
In  consideration,  so  to  speak,  for  his  sur- 
render of  his  interest  in  the  Dallas  county 
parcels.  If  he  had  exchanged  other  prop- 
erty lying  in  Dallas  county  or  elsewhere — 
property  which  did  not  come  to  him 
through  his  father — for  the  excess  over  the 
one-seventh  In  the  Perry  lands,  It  would 
scarcely  be  insisted  that  the  land  thus 
coming  to  him  by  exchange  or  purchase 
would  pass  under  the  mortgage ;  and  his 
interest  in  the  Dallaa  lands  was  palpably 
as  foreign  to  his  conveyance  to  Howze,  as 
wholly  excluded  from  its  terms,  as  such  oth- 
er property  would  have  been.  The  excess 
over  his  aliquot  share  allotted  to  him  in 
the  Perry  lands  was  therefore  not  only  not 
embraced  in  his  grant  to  Howze,  but  it 
was  not  vested  in  him  by  way  of  substitu- 
tion foranyland,or  interest  in  land,  which 
was  so  embraced. 

Nor  do  we  conceive  that  any  different  re- 
sult will  flow  from  an  invocation  of  the 
principles  of  warranty  It  may  be  con- 
ceded. Indeed,  we  entertain  no  doubt,  that 
the  mortgage  contitlns  or  imports  a  cove> 
nant  of  warranty.  Our  statute  attaches 
to  Its  language,  "grunt,  bargain,  sell,  and 
convey, "  prima  facie  the  force  and  effect  of 
a  general  warranty:  and  there  is  nothing 
in  the  instrument  inconsistent  with  or  re- 
pugnant to  the  meaning  which  thestatute 
thus  gives  them.  Code,  §  1839.  But  we  do 
not  understand  that  the  office  of  a  war- 
ranty can  ever  be  to  extend  a  grant  to 
lands  notembraced  in  its  terms.    Its  office. 
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In  cosee  like  ttale,  is  to  perfect  the  grantee's 
title  to  the  land  embraced  In  the  convey- 
ance, by  drawing  to  him  any  title  which 
the  grantor  eubeequeutly  acquires  to  that 
particular  land,  and  not  to  vest  In  the 
graiitee  title  to  lands  not  covered  by  the 
conveyance.  Its  precise  effect  here  was  to 
Test  in  Howie  the  title  which  Phillips  ac- 
quired by  the  decree  of  partition  In  one- 
seventh  of  the  320-acre  tract  lying  in  Perry 
county,  which  before  partition  had  been 
held  by  Phillips  as  co-tenant  with  his 
brothers  and  sisters,  and  not  to  extend 
this  title  to  the  whole  allotment  made  to 
the  mortgagor.  Nolen  v.  Gwyn,  16  Ala. 
725;  Carter  v.  Chandron,  21  Ala.  72;  Loom- 
Is  V.  Blley.  24  111.  307;  Williams  CoUege  v. 
Mallett,  12  Me.  898;  Bandell  v.  Mallett.  14 
Me.  51.  The  court  below  construed  the 
mortgage  in  consonance  with  these  princi- 
ples, and  its  rulings  in  this  regard  are  free 
from  error. 

If  the  sale  and  purchase  by  the  mort- 
gagee be  treated  as  a  valid  toreclosare  of 
the  mortgage,  vesting  in  the  pnrebaser  the 
land  conveyed,  as  perhaps  it  should  be 
when  reference  is  had  to  the  doctrine  of 
ratification  by  the  devisee  of  the  mortgag- 
or, its  effect  was  to  make  appellant  Howze 
and  appellee  tenants  in  common  of  the 
tract  of  land  sold.  It  is  one  of  the  well- 
settled  general  principles  pertaining  to  this 
relation  that  notice  to  one  co-tenant  of 
facts  affecting  the  common  property  is  no 
notice  to  the  other  or  others,  and  the  lat- 
ter's  estate  will  in  no  way  be  prejudiced, 
nor  the  assertion  of  their  rights  precluded, 
thereby.  Freem.  Co-Tenancy,  §  171  etseq. 
This  principle  is  applicable  to  notices  re- 
quired by  statute  to  be  given  to  the  own- 
ers of  land  of  proceedings  to  subject  It  to 
sale  for  the  payment  of  taxes,  and  a  sale 
made  without  such  notice  to  all  of  the  co- 
tenants  is  void.  Thurston  v.  Miller,  10  B. 
I.  358.  Under  the  statute  in  force  at  the 
time  of  the  tax-sale  relied  on  in  this  case 
notice  of  the  proceeding  in  the  probate 
court  to  condemn  land  to  sale  for  the  pay- 
ment of  taxes  was  required  to  be  Bwved 
on  the  owner.  Without  such  notice,  the 
court  acquired  no  jurisdiction,  and  its 
Judgment  of  condemnation  and  consequent 
sale  was  void.  The  proof  in  this  case  was 
clear  that  this  notice  was  not  served  on 
Mrs.  Dew,  one  of  the  co-tenants  In  this 
land ;  and  no  title,  at  least  as  against  her, 
passed  by  the  sale  to  the  appellant.  Bid- 
die  V.  Messer,  84  Ala.  236.  4  South.  Bep.  185. 
Whether,  even  had  the  proceedings  in  the 
probate  court  been  in  all  respects  regular 
and  its  decree  valid,  one  tenant  in  com- 
mon, under  the  facts  of  this  case,  should  be 
allowed  to  set  up  against  his  co-tenant  the 
title  be  acquired  through  the  tax-sale,  oth- 
erwise than  as  a  basis  for  contribution  to 
theamount  thus  paid  forthe  common  ben- 
efit, is  open  to  grave  doobt,  which  the  ex- 
igencies of  this  appeal  do  not  require  us  to 
decide.  Van  Horn  v.  Fonda.  5  Johns.  Cb. 
388;  Brown  v.  Hoglee  80  111.  119;  Plcot  v. 
Page,  26  Mo.  398 ;  Wrigh  t  v.  Soerry,  21  Wis. 
331 ;  Matthews  v.  Bliss,  22  IMck.  48.  On 
the  other  hand,  if  the  fact  that  the  mort- 
gagee became  the  purchaser  at  his  own 
sale  under  the  mortgage  be  considered  to 
have  defeated  foreclosure,— as  doubtless  it 
would,  in  the  absence  of  ratification,— it 
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was  stil!  a  mortgagees  to  him  at  the  time 
of  the  tax-sale,  and  he,  being  in  possession 
under  it,  could  not  acquire  a  tax-title 
which  Would  be  good  against  the  mort- 
gagor or  his  devisee.  Johnston  v.  Smith, 
70  Ala.  108;  Bailey  v.  Campbell,  82  Ala.  342, 

2  South.  Bep.  646;  Blake  v.  Howe,  15  Amer. 
Dec.  684.  So  that  it  is,  we  think,  clear 
from  any  point  of  view,  that  the  tax-sale 
passed  no  title  to  the  appellant  Howze 
which  can  be  relied  on  to  defeat  appellee's 
recovery. 

The  land  in  controversy  is  described  In 
the  complaint.  Its  possession  admitted  by 
the  plea  of  defendants,  and  it  is  identified 
In  evidence  as  lying  in  "range  7  east. "  The 
verdict  was  "that  the  plaintiff  is  entitled 
to  five-sevenths  of  the  land  sued  for  in  this 
complaint,  to-wlt:  N.  E.  V  of  S.  E.  V  of 
section  7;  N.  )i  of  S.  W.  3i,  and  N.  W.  g  of 
S.  E.  if,  section  8,— all  in  township  18,  [this 
far  foflowing  the  description  of  the  com- 
plaint,] range  8  east, "  etc.  It  is  thus  seen 
that  the  jury  properly  returned  a  verdict 
for  five-sevenths  of  the  land  described  in 
the  complaint.  This  was  sufficient  to  sup- 
port ]udgment^  They  then  went  further, 
and  affirmed  that  theland  described  in  the 
complaint  was  situate  in  range  8.  This 
matter  of  more  particular  description, 
even  if  It  in  reality  be  such,  was  not  essen- 
tial to  the  verdict,  which  was  complete 
without  it.  The  assertion  Is  untrue,— the 
complaint  described  no  land  lying  in  that 
range;  and  being  unnecessary  to  a  suffi- 
cient finding,  and  separated  from  that  part 
of  the  finding  which  constituted  a  perfect 
verdict  by  a  videlicet,  the  court  committed 
no  error  Id  treating  it  as  surplusage,  and 
rendering  judgfment  for  land  sued  for  lying 
In  range  7. 

The  only  other  exceptions  insisted  on 
by  appellants  go  to  the  correctness  of  the 
circuit  court's  rulings  on  the  issue  wheth- 
er the  debt  secured  by  the  mortgage  had 
been  paid  at  the  time  of  the  sale  under  it. 
The  jury.  In  confining  plaintiff's  recovery 
to  five-sevenths  of  the  land  sued  for,  must 
of  necessity  have  found  this  issue  in  favor 
of  the  defendants ;  as  otherwise  it  would 
have  been  their  duty,  under  the  charges 
which  the  court  gave,  to  have  returned  a 
verdict  for  the  entire  tract.  It  Is  manifest, 
therefore,  that  if  the  court  committed  er- 
ror in  Its  rulings  on  this  inquiry,  they 
were  leusking  in  that  element  of  injury  to 
the  appellants  without  which  error  is  nev- 
er available  to  reverse.  Thomason  v. 
Gray,  82  Ala.  291,8  South.  Bep.  38;  City  of 
Eufaula  v.  Simmons,  86  Ala.  615,  6  South. 
Bep.  47;  Campbell  v.  Lunsford,  88  Ala.  612, 

3  South.  Bep.  522. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(90  Ala.  :, 
KiMBRBLL  et  al.  V.  BODOEBS. 

(Supreme  Court  of  Alabama.    Jan.  27,  1890.) 

Appbal— Time  of  Taking  — Fikax.  Oksebs— Aa- 
8ionments  of  error — mortoaoe — fokeclobuba 
— ^Parties — ^Husband  and  Wife. 
1.  An  appeal  is  taken  within  a  year  from  the 
rendition  of  the  decree  when  a  sufficient  under- 
taking has  been  filed  within  that  time,  there  be- 
ing no  other  condition  precedent;  as  by  Code  Ala. 
i  8681.  the  citation  does  not  issue  until  after  the 
appeal  is  taken,  and  need  not  be  served  mure  than 
10  days  before  the  retum-div  of  the  appeal. 
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8.  In  an  action  to  foreclose  a  mortgage,  that 
decree  which  adjudges  that  a  certain  amount  is 
due  under  the  mortgage,  and  decrees  a  sale  of  the 
property,  is  final ;  and  all  prior  decrees  are  inter- 
locutory, and  come  up  for  review  on  appeal  from 

8.  Under  Act  Ala.  Feb.  28,  1887,  the  husband 
is  not  a  necessary  party  defendant  to  a  bill  filed 
to  foreclose  a  mortgage  upon  lands  in  which  the 
wife  has  an  interest  as  her  separate  estate.  Mar- 
shall V.  Marshall,  6  South.  Rep.  475,  followed. 

4.  Where  a  mortgage  is  executed  by  a  wife  In 
the  manner  prescribed  by  statute  for  the  relin- 
quishment of  her  inchoate  right  of  dower,  she  Is 
a  proper  party  defendant  to  a  suit  to  foreclose 
t^e  mortgage,  and  cut  off  that  right  by  a  sale  of 
the  fee. 

6.  The  mortgage  conveyed  "the  following- 
described  tract  or  parcel  of  land,  to- wit,  the  prop- 
erty known  aa'K.'B  Orist  and  Saw  Mill  and  Gin,' 
together  with  all  the  privileges  and  appurtenances 
b<uonging  thereto.  •  ♦  •"  The  evidence  showed 
that  two  acres  of  land  on  which  the  mill  and  gin 
were  situated  had  always  been  used  in  connection 
therewith,  and  ware  necessary  to  the  enjo^ent. 
Held,  thattiiey  were  embraced  in  the  description, 
"the  tract  or  parcel  of  land  known  as  'K.  's  Orist 
and  Saw  Mill  and  Oin  Property,  '"or,  if  not,  was 
appurtenant  thereto. 

6.  Assignments  of.  error,  made  Jointly  by  all 
the  appellants,  as  to  matters  which  are  Injurious 
to  some  of  them  only,  will  be  disregarded. 

Appeal  from  chancei7  coart,  Marengo 
county;  Thomas  W.  Colrman,  Jodge. 

BUI  by  William  D.  BodgerH  against  Bo- 
land  Klmbrell,  Sallle  Kimbrell,  bis  wife, 
Edward  B.  Renti,  Klchard  E.  Bentz.'and 
Alice  E.  McGee,  formerly  Alice  E.  Rentz, 
praying  the  foreclusure  of  a  mortgage 
which  had  been  given  to  him  by  the  de- 
fendants Roland  and  Sallle  Kimbrell  to  se- 
cure certain  notes  which  were  signed  by 
both  uf  them.  There  was  a  demurrer  by 
the  respondents  on  the  ground  that  there 
was  a  misjoinder  of  parties,  in  that  Hallle 
Kimbrell  was  not  a  proper  and  necessary 
parl7  defendant  to  the  bill,  and  on  the 
ground  of  non-]olnder  of  parties.  In  that 
Alice  E.  McGehee,  formerly  Alice  E.  Rents, 
is  a  married  woman,  and  her  husband  is  a 
necessary  party  defendant.  Upon  the 
hearing  of  these  demurrers  the  chancellor 
overruled  each  one  of  them. 

£^U£«ne  AfcCaa,  for  appellants.  Tayloedt 
JobnatOB,  for  appellee. 

McCi.ELLAN,  J.  The  decree  appealed 
from  was  rendered  on  the  28th  day  of 
March,  1888.  The  respondents  below 
prayed  the  appeal,  and  executed  security 
•for  the  costs  thereof,  on  the  28th  day  of 
March,  1889.  The  undertaking  to  secure 
costs  wa£  approved  by,  and  filed  in  the  of- 
fice of.  the  register  on  that  day.  The  cita- 
tion of  appeal  was  not  Issued,  however, 
until  thefoUowing  day,  March  29, 1889, and 
not  served  until  April  2, 1889. 

Upon  this  state  of  facts  it  is  insisted  that 
the  appeal  was  not  taken  within  a  year 
from  the  rendition  of  the  decree,  is  conse- 
quently barred  bythestatute, and  thatap- 
pellee's  motion  to  strikeout  theassigment 
of  errors  should  be  granted.  We  cannot 
concur  in  this  view.  Anappeal  is"taken,'' 
within  the  meaning  of  our  statute,  when 
the  party  desiring  to  prosecute  it  has  com- 
piled with  the  conditions  upon  which  the 
law  gives  the  right.  The  only  condition 
precedent  in  this  case  was  the  filing  with 
the  register,  within  one  year  from  the  ren- 


dition of  the  decree,  a  suflScIent  undertak- 
ing to  secure  costs.  This  was  done,  and 
the  right  fully  perfected,  within  the  time 
limited.  Whatever  else  remained  to  be 
done  In  effectuating  a  review  of  the  case 
by  this  court  depended  upon  the  discharge 
of  duty  by  a  public  ofBcer,  and  not  upon 
any  act  of  the  appellants.  The  appeal 
having  been  taken  on  March  28th,  it  be- 
came the  register's  duty  to  cite  appellee  to 
its  defense  in  this  court,  and  make  outand 
file  here  a  transcript  in  the  cause.  The 
citation  Is  no  part  of,  nor  does  it  consti- 
tute any  step  In,  taking  the  appeal.  Sec- 
tion 8631  of  the  Code  demonstrates  that  it 
issues  only  after  the  appeal  has  been  taken, 
and  accomplishes  its  office  if  it  carries  no- 
tice of  the  appeal  to  the  appellee  10  days  or 
more  btf  ore  the  day  on  which  the  appeal 
is  returnable.  The  duty  of  the  ofiQcer  Is 
fully  performed  If  the  citation  is  issued  in 
time  to  accomplish  this  purpi»8e,  as  was 
done  in  this  case.  Moore  v.  Spier,  80  Ala. 
129. 

The  decree  from  which  the  appeal  is 
prosecuted  was  the  final  decree  in  tbe 
cause.  That  of  January  18, 1888,  was  in- 
terlocutory. It  adjudged  thatcomplaJnant 
was  entitled  to  relief:  that  he  had  a  lien 
on  the  land  for  the  payment  of  any  sum 
still  due  on  the  note  and  mortgage;  and 
that  for  the  satisfaction  of  such  balance 
he  was  entitled  to  have  the  land  sold. 
Whether  there  was  anything  due  on  the 
mortgage  was  a  disputed  question  in  the 
case.  The  indebtedness  claimed  was  de- 
nied by  the  answer  of  R.  Kimbrell.  The 
issue  thus  presented  Involved  one  of  the 
equities  upon  which  complainant's  right 
to  relief  depended.  This  issue  of  indebted- 
ness vel  non  was  not  determined  by  the 
decree  of  January  18th,  but  was  by  that 
decree  referred  to  the  register;  and  the  es- 
sence of  the  relief  prayed — the  sale  of  the 
land  for  the  satisfaction  of  tbemortgage — 
could  not  be,  and  was  not,  granted  until 
after  the  coming  in  of  the  register's  report 
ascertaining  indebtedness  under  the  mort- 
gage, the  confirmation  thereof,  and  the  de- 
cree of  sale  of  March  28,  1888.  Gamer  v. 
Prewitt,  32  Ala.  13.  The  January  decree 
was  therefore  Interlocutory.  It  did  not 
settle  all  the  equities  between  the  parties, 
nor  fully  adjudge  the  relief  for  which  com- 
plainant prayed.  That  of  March  was 
final;  and  the  appeal  brings  it,  and  all  pce- 
viously-rendered  interlocutory  tlecrees,  up 
for  review.  Walker  v.  Crawford,  70  Ala. 
667. 

There  waa  no  error  in  the  decree  over- 
ruling demurrers  for  non-joinder  and  mis- 
joinder of  parties.  Under  the  act  of  Feb- 
ruary 28, 1887.  which  was  of  force  when  the 
bill  in  this  case  was  filed,  the  husband  is 
not  a  necessary  party  defendant  to  a  bill 
filed  against  a  married  woman,  and  seek- 
ing to  subject  or  chai-ge  her  separate  es- 
tate. Marshall  v  Marshall,  86  Ala.  883,  5 
South.  Rep.  475. 

The  theory  of  the  bill  is  that  the  lands 
embraced  in  the  mortgage  belonged  to  Ro- 
land Kimbrell.  The  conveyance  having 
been  executed  by  his  wife  in  the  manner 
prescribed  by  tlie  statute  for  the  relin- 
quishment of  her  Inchoate  right  of  dower, 
she  was  a  proper  party  defendant  to  the 
suit  to  foreclose  the  mortgage,  and  cot 
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ofl  that  right  by  a  sale  of  the  fee.  Sims  v. 
Bank,  73  Ala.  248;  McGetaee  v.  L«hman,  65 
Ala.  320. 

The  moii^aRe  in  terms  conveys  "the  fol- 
lowing-described tract  or  parcel  of  land, 
to-wlt,  the  property  known  as  '  KlmbreU's 
Grist  and  Saw  Mill  and  Oin,'  together  with 
all  the  privileges  and  appurtenances  be- 
longing thereto,  lying  in  Marengo  connty, " 
etc.  It  was  in  evidence  that  two  acres  of 
land,  npon  which  the  miU  and  gin  ware 
sitnated,  had  always  been  used  in  connec- 
tion therewith,  and  were  necessary  to  the 
enloymeut  thereof.  This  land,  we  think, 
is  embraced  in  the  descriptive  words  of  the 
con  vpyance,  as  "  the  tract  or  parcel  of  land 
known  as  the '  Kimbrell  Grist  and  Saw 
Mill  and  Gin  Property.'"  But  were  this 
otherwise,  the  land  manifestly  is  ap- 
portenant  to  the  mill  and  gin,  tmd  essen- 
tial to  their  reasonable  nse;  and  wbile,  or- 
dinarily, land  cannot  be  said  topau  aa  ap- 
purtenant to  land  if  the  land  expressly 
granted  does  not  admit  of  reasonable  en- 
joyment without  certain  adjacent  land 
which  has  been  constantly  used  with  the 
land  granted,  it  will  also  pass.  Woodman  v. 
Smith,  63  Me.  81;  Riddle  v.  Littleflnld,  68  N. 
H.608;  Voorbees  v.  Burchard,  66  N.  Y.102; 
Esty  V.  Currier,  98  Mass.  602;  Allen  v.  Scott, 
21  Pick.  26.  The  contention  of  appellants 
that  the  mortgage  is  void  proceeds  upon 
the  assumption  that  the  land  in  contro- 
versy belonged  to  the  statutory  separate 
estate  of  Mm.  Kimbrell.  Tbe  proof  falls  to 
support  this  assumption.  On  the  con- 
trary, there  is  no  dispute  bat  that  tbe  prop- 
erty belonged  to  her  first  haabund,  and 
passed  to  his  heirs,  who  are  defendants  to 
this  bill.  Her  claim  to  have  acquired  title 
by  adverse  possession  cannot  be  allowed. 
The  evidence  is  free  from  conflict  that  she 
at  no  time  claimed  to  hold  otherwisethan 
as  the  widow  of  Benjamin  Rents,  and  in 
recognition  of  tbe  title  of  his  heirs.  Her 
only  right,  therefore,  was  to  have  dower 
assigneKl  out  of  the  land,  and  to  occupy  it 
until  that  could  be  done.  This  right  lies  in 
action  only,  and  constitutes  no  estate  in 
the  premises.    Reeves  v.  Brooks,  80  Ala.  26. 

Whether  her  right  to  dower  was  barred 
by  the  lapse  of  20  years  from  the  date  at 
which  it  might  have  been  asserted,  (Barks- 
dale  V.Garrett,  64  Ala.  280,)  or  whether,  if 
still  subsisting,  it  was,  or  could  have  been, 
made  available  in  resisting  the  present  bill, 
are  questions  which  are  not  presented  by 
this  record,  as  will  be  seen  further  on,  in 
such  way  as  that  we  can  consider  them. 

The  land  in  controversy  was  sold  and 
conveyed  in  April,  1880,  by  the  heirs  of 
Benjamin  Rentz,  deceased,  to  the  respond- 
ent Roland  Kimbrell.  Two  of  the  three 
grantors  in  that  conveyance  were  of  full 
age  at  the  date  of  its  execution.  The  third, 
Alice  Rentz,  now  Alice  MeGee,  was  a  mi- 
nor. That  part  of  tbe  purchase  money 
which  belonged  to  the  adults  was  paid. 
This  deed,  it  is  very  clear,  vested  all  the 
right,  title,  and  interest  of  the  adult  heirs 
in  the  respondent  Roland  Kimbrell.  The 
mortgage  executed  by  tbe  latter  and  bis 
wife,  it  Is  equally  clear,  passed  all  his  es- 
tate In  the  laud,  conditionally,  into  the 
complainant.  Tbe  decree  foreclosing  the 
mortgage,  and  ordering  sale  of  the  land, 
for  its  satisfaction,  is  certainly  tree  from 


any  taint  of  error  which  could  prejudice  or 
impair  any  right  or  interest  of  the  adnlt 
heirs  or  their  grantee,  the  defendant  Kim- 
brell. The  plaintiff  was  beyond  question 
entitled  to  have  their  Interests  foreclosed, 
and  their  estates  in  the  property  subjected 
to  the  payment  of  his  debt.  It  may  be 
conceded  that  the  undivided  one-third  in- 
terest of  Alice  McGee  did  not  pass  by  tbe 
deed  of  1880to  Roland  Kimbrell, because  of 
her  disability  of  infancy,  which.  Is  pleaded 
in  thiscase,  and  that  ofconsequencethisin- 
terest  did  not  pass  by  the  mortgage  to  the 
complainant.  It  may  be  also  conceded, 
without  affecting  the  result  of  this  appeal, 
that  there  was  some  outstanding  property 
right  in  Mrs.  Kimbrell,  resulting  from  her 
survivorship  of  her  first  husband,  which 
the  mortgage  was  not  efBcient  to  convey. 
And,  as  a  deduction  from  theseconcessione, 
the  decree  may  be  admitted  to  beerroneous. 
In  that  it  forecloses,  and  orders  to  be  sold, 
the  property  rights  of  Alice  McGee  and  Mrs. 
Kimbrell.  Yet,  manifestly,  the  error  in 
this  regard  affects  only  these  two  respond- 
ents. They  alonehave  a  right  tocomplain 
of  it,  and  to  ask  this  court  to  reverse  that 
action  of  thechancery  court  by  which  their 
rights  are  prejudiced.  The  error,  if  any,  is 
without  injury  to  the  other  appellants;  and 
no  reversal  on  account  of  it  can  be  had  at 
their  instance.  Norwood  v.  Railroad  Co., 
72Ala.663;  Oilman  v. Railroad  Co., Id. 666; 
Walker  v.  Jones,  23  Ala.  448. 

This  appeal  is  taken  and  prosecuted  by 
all  the  delend ants  below.  The  assignments 
of  error  in  this  court  are  made  by  them 
Jointly.  The  decree  appealed  from  in- 
volves no  error  injurious  to  the  appellants 
E.  B.  Rents,  R.  E.  Rente,  or  Roland  Kim- 
brell. If  it  involves  error  workinginjury  to 
the  rights  of  theother  appellants, — an  In- 
quiry which  is  not  necessary  to  enter  up- 
on,— they  should  have  severed  in  the  as- 
signment of  it.  The  former  adjudications 
and  settled  practice  of  this  court  impel  us 
to  disregard  assignments  of  error,  made 
jointly  by  all  tbe  appellants,  as  to  matters 
which  are  available,  if  at  all,  to  some  of 
them  only.  McGehee  v.  Lehman,  65  Ala. 
320. 

Those  assignments  which  are  directed 
against  the  decrees  of  July  2, 1888,  ordering 
petition  for  writ  of  assistance,  and  October 
16, 1^,  confirming  report  of  register,  must 
be  stricken  out  in  response  to  motion  of 
appellee.  Therecordshowsthatno  appeal 
was  takenfrom  eitherof thesedecrees.  At- 
kinson V.  Railway  Co.,  84  N.  W.  Rep.  63; 
Horn  V.  Water  Co.,  18  Cal.  142;  Bomheimer 
V.  Baldwin,  38  Cal.  671. 

AflSrmed. 


Bass  et  al.  v. 


(88  Ala.  408) 

Bass  et  al. 


(Supreme  Court  of  Alabama.    Jan.  29,  18S0.) 
REBUi/rnia  Trusts— Laohib. 

1.  B.  gave  money  to  W.  with  which  to  enter 
oertain  land  for  him,  and  W.  neglected  to  enter 
tbe  land,  but  retained  tbe  money.  B.  died,  leav- 
ing all  his  property  to  J.  for  life,  remainder  over. 
J.  qnalifled  as  administratrix,  obtained  the  money 
from  W.,  entered  the  land  in  her  own  name,  ana 
sold  it  A  snit  was  brought  88  years  after  the 
entry  to  establish  a  resulting  trast  in  the  land  in 
favor  of  the  remainder-men.  Held,  that  the  legal 
•totiM  of  the  Iransaotloii  was  a  conversion  of  the 
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money,  and  Qie  salt  was  barred  by  the  lapse  of 
time. 

3.  Twenty  years'  acquiescence  or  non-action 
Is  a  bar  to  the  right  to  trace  money  into  property 
In  which  it  has  been  Invested,  and  thereby  to 
fasten  a  trust  in,  or  a  lien  on,  it. 

Appeal  from  chancery  court,  JeOerson 
connty ;  Thomas  Cobbb,  Judge. 

Webb  &  Tinman,  for  appellants.  Talt- 
aterro,  Smithson  &  Vaugban  and  Hewitt, 
Walker  &  Porter,  for  appellees. 

Stone,  C.  J.  This  case  wtis  decided  on 
demurrer,  which  was  an  admission  of  the 
truth  of  the  averments  of  facts  as  found  in 
the  bill.    We  will  treat  them  as  facts. 

Andrew  Bass,  a  resident  of  Jefferson 
county,  died  Angust  19, 1854.  He  left  a  last 
will,  which  was  duly  probated  and  estab- 
lished; the  time  of  the  probate  not  posi- 
tively stated.  The  language  of  the  bill 
bearing  on  this  subject  Is  as  follows: 
"That,  shortly  after  the  death  of  said  An- 
drew Bass,  the  said  Jane  Bass,  widow, 
etc.,  and  your  orator  W.  J.  Bass,  caused 
the  will  of  said  Andrew  Boss  to  be  pro- 
bated as  hereinbefore  stated,  and  letters 
testamentary,  or  of  administration  cam 
teatamento  annexo,  to  be  issued  to  the 
said  Jane  Bass  as  administratrix,  and  the 
said  W.  J.  Bass  as  administrator,  of  the 
estate  of  the  said  Andrew  Bass,  deceased, 
and  duly  qualified  as  such  administratrix 
and  administrator,  as  aforesaid,  and  took 
upon  themselves  the  joint  administration 
of  the  estate. " 

Testator  left  his  widow,  Jane  Bass,  and 
nine  children, surviving  him,  one  of  whom, 
George  Bass,  died  without  Issue,  never 
having  married.  The  widow,  Jane  Bass, 
also  died,  April  14,  1887,  near  33  years 
after  the  death  of  Andrew  BaBS.  The  fol- 
lowing are  extracts  from  Andrew  Bass' 
will :  I  give  all  my  property  belonging  to 
me,  both  real  and  personal,  to  Jane  Bass, 
my  beloved  wife,  her  life-time.  •  •  •  It 
is  my  desire  that  at  the  death  of  my  wife, 
Jane,  that  my  property,  both  real  and  per- 
Bonal,  be  sold,  and  equally  divided  among 
my  heirs, "  etc. 

The  present  suit  was  instituted  March 
26, 1889,  by  W.J.  Bass  and  four  others,  chil- 
dren of  Andrew  Bass,  against  the  remain- 
ing three  children,  of  whom  Martha  £. 
Bass  is  one.  Its  purpose  and  prayer  are 
to  have  a  resulting  trust  declared  in  cer- 
tain lands,  and  in  certain  moneys,  the  pio- 
ceeds  of  other  lands.  We  will  not  enter 
bito  a  discussion  of  the  requisites  of  a  re- 
sulting trust.  The  averments  of  the  bill 
clearly  bring  this  case  within  the  rule,  if  it 
Is  not  barred  by  lapse  of  time.  3  Brick. 
Dig.  785. 

.  The  following  extracts  set  forth  the 
gravamen  of  the  present  bill:  "That,  a 
few  days  before  the  death  of  the  said  An- 
drew Bass,  he  •  •  ♦  placed  in  the  hands 
of  one  Willis  Bums  •  *  ♦  the  sum  of 
flfty-two  dollars  and  fifty  cents,  In  lawful 
money,  with  which  he  directed  the  said 
WilUsBums  to  enter  the  north-west  quar- 
ter of  the  south-west  quarter  of  section 
five,  in  township  seventeen,  of  range  one 
west.  In  JeHerson  county,  but  by  reason  of 
some  accident  or  mistake  the  said  Burns 
failed  to  enter  the  said  lands  at  the  land- 
office  In  Tuscaloosa,  Ala.,  tor  the  said  An- 


drew Bass,  •  •  •  but  at  the  death  of 
said  Andrew  Bass  be,  the  said  Bums,  re- 
tainedtheeaidmoneylnhishands;  •  •  • 
that,  soon  after  the  said  Jane  Bass  had  so 
qualified  as  the  administratrix  of  her  said 
liusband's  estate,  she,  the  said  Jane  Bass, 
went  to  Tuscaloosa,  and  filed  in  the  land- 
ofilce  of  the  United  States  then  located  in 
the  said  city  of  Tuscaloosa  her  application 
to  enter,  and  did  enter,  in  her  own  name, 
the  following  described  lands,  situated  in 
said  county  of  Jefferson,  *  •  •  to-wlt, 
the  south-east  quarter  of  the  north-east 
quarter  of  section  six,  (6,)  and  the  north- 
west quarter  of  the  south-west  quarter  of 
section  five,  (6,)  and  the  east  half  of  the 
north-west  quarter  of  section  eight,  (8,)  all 
In  township  seventeen,  (17,)  of  range  one 
(1)  west,  in  said  county  of  Jefferson;  that 
m  order  to  make  said  entry,  and  for  the 
purpose  of  paying  for  the  said  lands  so  en- 
tered, she,  the  said  Jane  Bass,  obtained  the 
said  money  which  had  been  so  deposited 
and  left  by  the  said  Andrew  Bass  in  the 
hands  of  the  said  Willis  Bums;  that  the 
said  lands  above  described, under  the  laws 
of  the  United  States,  then  In  force,  then 
known,  and  commonly  known,  as  the  'Bit 
Law,'  were  subject  to  entry  at  twelve  and 
a  half  cents  per  acre,  and  were  entered  at 
that  price  by  the  said  Jane  Bass  In  her 
own  name,  but  the  same  were  paid  for  out 
of  the  fifty-two  50-100  dollars  which  she,  the 
said  Jane  Bass,  had  obttiined,  or  at  the 
time  of  the  entry  did  obtain,  from  the  said 
Willis  Bums,  and  which  your  orators  and 
oratrix  aver  was  the  identical  money 
which  had  been  left  with  said  Bums  by  the 
said  Andrew  Bass  fur  the  purposes  aiore- 
sald."  The  bill  then  charges  that  during 
the  life-time  of  said  Jane  Bass  she  sold  oft 
fractional  parts  of  said  lands,  and  that 
about  the  12th  day  of  August,  1879,  the 
said  Jane  Bass  made  a  deed  of  gift  of  the 
residue  of  said  lands  to  her  daughter,  Mar- 
tha E.  Bass,  less  the  S.  E.  ]i  of  the  N.  W. 
■■  of  said  section  8,  and  that  about  • 


ay  of  March,  1889,  the  said  Martha  E. 
Bass  sold  the  parts  of  said  lands  which 
are  in  sections  5  and  6  for  the  sum  of  $7,- 
000  cash.  There  was  a  demurrer  to  the 
bill  on  the  ground  of  staleness  or  lapse  of 
time,  which  the  chancellor  sustained. 

The  contention  of  complainants  below, 
appellants  here,  is  that  inasmuch  as  Jane 
Bass,  the  widow,  bad  a  life-estate  under 
the  will  of  Andrew  Bass  In  all  the  estate 
he  left,  real  and  persona],  with  remainder 
to  the  children,  she  bad  by  force  thereof  a 
life^state  In  the  money  invested  in  the 
land,  which  gave  her  an  equitable  life-es- 
tate in  the  land  itself,  and,  the  legal  title 
being  in  her,  they  were  not  required  to  as- 
sert their  claim  until  by  her  death  their 
right  to  present  enjoyment  accrued.  It  is 
certainly  the  general  rule  that  neither  a 
statutory  bar  nor  prescription  runs 
against  a  remainder-man  until  the  termi- 
nation of  the  estate  of  the  life-tenant. 
There  must  be  a  right  to  sue  before  the 
bar  begins  to  mn.  2  Brick.  Dig.  p.  220,  §  35; 
Id.  p.  221,  §  54;  3  Brick.  Dig.  p.  618,  §  10. 

The  present  case,  however,  rests  on  a 
different  principle.  When  Andrew  Bass 
died,  the  authority  he  had  given  Bums  to 
invest  the  money  deposited  with  him  in 
the  purchase  of  the  40  acres  of  land  In  sec- 
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Hon  5  died  with  him.  After  that  event, no 
one  was  lawfully  authorized  to  carry  oat 
hiB  wlBh.  1  Wait,  Act.  &  Det.  290.  Mrs. 
Jane  Bass,  being  personal  representatire 
of  testator,  was  entitled  to  demand  and 
receive  the  money  from  Bums;  and  when 
she  received  it  slie  held  it  in  precisely  the 
same  right  as  she  held  any  other  money 
belonging  to  the  estate.  It  was  money; 
and  in  thatmoney,  thus  held,shewaB  enti- 
tled to  a  life-estate,  after  the  payment  of 
debts  and  funeral  expenses.  Till  these 
paramount  claims  were  satisfied,  she  had 
no  right  to  the  money,  save  in  her  repn^ 
sentative  capacity;  and  even  after  the 
debts  and  funeral  expenses  were  paid  she 
had  no  absolute,  personal  right  to  the 
money  until  its  restoration  to  the  remain- 
der-men at  her  death  was  secured.  We 
mean  the  principal  of  the  money,  tor  the 
interest  was  hers.  Mason  v.  Pate,  34  Ala. 
879.  Pnttlng  the  money  in  land  did  not  per 
se  substitute  the  land  for  the  money,  or 
pla«e  lr«  title  where  the  will  had  placed 
the  right  to  the  money.  It  was  a  conver* 
sion ;  and,  if  nothing  more  was  done,  the 
administratrix  r«idered  herself  liable  for 
it,  on  settlement  of  her  administration,  aa 
toTa,deviiata.v1t.  The  remainder-men  alone 
conid  elect  to  claim  the  land  in  lieu  of  the 
money  i  and  tmtil  their  election  was  de- 
clared the  land  remained  the  property  of 
Mrs.  Bass,  and  she  was  liable  for  the  dev- 
astavit in  misapplying  the  money.  Parks 
▼.  Parks,  66  Ala.  826;  8  Brick.  Dig.  p.  786, 
§§  60,  61. 

If  it  be  contended  that,  because  the  re- 
mainder-men had  no  right  to  the  actual 
possession  nntii  the  death  of  Mrs.  Bass, 
therefore  they  could  not  assert  their  elec- 
tion and  right  to  take  the  land  in  lieu  of 
the  money,  the  answer  must  be  that  they 
laboi-ed  under  no  such  disability.  They 
had  the  clear  right  to  hold  her,  on  her  set- 
tlement, liable  for  the  money  as  money 
converted,  or,  on  a  bill  properly  framed,  to 
make  their  election  to  claim  the  land  in 
lien  of  the  money,  and,  either  by  the  chan- 
cellor's decree  or  by  reformation  of  the 
deed,  have  their  rights  in  remainder  se- 
cured to  them.  Relief  to  this  extent  they 
were  entitled  to  at  any  time  after  Mrs. 
Bass  invested  the  money  in  land,  taking 
the  title  in  her  own  name.  Such  relief  is 
akin  to  a  proceeding  to  perpetuate  testi- 
mony. Bone  V.  Lansden,  85  Ala.  562,  6 
South.  Eep.  611.  Or.  on  her  settlement, 
they  could  charge  her  with  the  money  con- 
verted, which  would  be  an  election  not  to 
claim  the  land. 

Giving  a  liberal  interpretation  to  the 
expressions  in  the  bill,  "shortly  after  the 
death  of  said  Andrew  Bass,"  and  "soon 
after  the  said  Jane  had  so  qualified  as 
the  administratrix,"  a  very  long  period — 
more  than  30  years— elapsed  between  the 
entry  of  said  land  and  the  filing  of  this 
bill.  During  all  that  time  the  legal 
status  of  the  transaction  was  a  conver- 
sion of  the  money  of  the  estate  by  Mrs. 
Bass,  and  a  purchase  of  land  by  and  tor 
her.  No  one  save  the  remainder-men  had 
the  right  or  power  to  change  that  status, 
and  they  could  only  do  it  by  electing  to 
claim  the  land  in  lieu  of  the  money.  The 
bill  Is  silent  as  to  any  act  of  administra- 
tion done  by  Mrs.  Buss  save  her  appoint- 


ment and  qnaliflcatlon  as  administratrix. 
Whether  she  performed  any  acts  of  admin- 
istration or  not,  or,  U  she  did,  whether 
any  of  them  were  performed  within  20 
years  before  the  bill  was  filed,  weare  with- 
out any  guide  for  determining.  In  the  ab- 
sence of  averment,  taking  the  case  with- 
out the  influence  of  the  :W-years  presump- 
tion, we  must  and  do  presume  that  Mrs. 
Bass  settled  her  administration,  and  ac- 
counted for  the  money  converted  by  her; 
and  in  the  absence  of  such  averment  the 
oresumption  is  conclusive  that  she  did  so. 
Austin  V.  Jordan,  36  Ala. 642;  1  Brick. Dig. 
p.  807,  §  66;  8  Brick.  Dig.  p.  409,  §§  48,  61. 

We  may  add  that  20  years'  acquiescence 
or  non-action  Is  a  bar  to  the  right  to  trace 
money  Into  property  in  which  It  has  been 
invested,  and  thereby  to  fasten  a  trust  in, 
or  lien  upon.  It.    Affirmed. 

~~"~  (88  Ala.  580) 

Johnson  v.  Dcrneb  et  a/. 

(Supreme  Court  cf  Alabama.    Jan.  29,  1890.) 

FLuntero— AuBinncBNT— VximoB'a  Libns— At- 
tobnst'8  Febs. 

1.  Where  a  bill  alleges  that  oertain  laud  was 
sold  fo  respondent,  and  that  six  notes  were  elven 
for  the  unpaid  purchase  money,  and  copies  oi  two 
of  the  notes,  which  are  averred  to  have  been  as- 
signed to  complainant  for  value,  are  filed  as  ez- 
hiolts,  an  amendment  which  strikes  out  the  aver- 
ment of  asslKziment,  adds  a  co-oomplainant,  and 
attaches  as  euiibits  copies  of  two  more  notes,  which 
had  matured  before  the  bill  was  filed,  does  not 
constitute  a  new  case,  and  is  not  a  radical  depart- 
ure from  the  case  originallv  stated. 

2.  Attorney's  fees  can  be  recovered  in  a  suit 
in  equity  to  enforoe  s  vendor's  lien,  when  the 
notes  given  for  the  unpaid  purchase  money  con- 
tain a  stipulation  by  vendee  to  pay  a  reasonable 
attorney's  fee  in  case  of  a  suit  on  the  notes. 

Appeal  from  chancery  conr*;.  Etowah 
county;  S.  K.  McSpadden,  Jud;{e. 

Suit  by  Michael  Durner  and  Alfred  R. 
Mullens  against  Thomas  L.  Johnson.  De- 
cree for  complainants,  and  respondent  ap- 
pealed. 

Abercrombie  <&  JBlIbro,  for  appellant. 
AmosE.  Goodbue,  for  appellees. 

CiX)PTON,  J.  The  bill,  as  originally 
framed,  avers  that  the  lands  were  sold 
and  conveyed  by  appellees  to  appellant 
for  $10,000,  one-half  of  which  was  paid  in 
cash,  and  for  the  balance  appellant  gave 
six  several  promissory  notes,  payable  to 
appellees,  which  are  described  by  date, 
amount,  and  when  payable.  It  was  orig- 
inally filed  by  Michael  Durner,  one  of  ap- 
pellees, as  sole  complainant.  Copies  of 
two  of  the  notes  described  in  the  bill  were 
attached  as  exhibits,  which,  it  is  alleged, 
had  l>een  transferred  to  complainant  for 
a  valuable  consideration.  'The  amend- 
ment of  the  bill,  by  striking  out  this  aver- 
ment, adding  the  other  appellee  as  co-com- 
plainant, and  attachingcopies  of  two  other 
notes,  the  same  having  matured  when  tlie 
original  bill  was  filed,  did  not  constitute 
a  new  case,  nor  was  It  a  radical  departure 
from  the  case  made  by  the  bill  as  original- 
ly framed.  The  subject-matter  of  the  suit 
(the  contract  lor  tbepurchaseof  thelands) 
and  the  relief  sought  (the  enforcement  of 
the  payment  of  the  purchase  money)  con- 
tinued the  same,  and  the  same  defenses  are 
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applicable.     Bolman  v.  Lohman,  74  Ala. 
607;  Pitts  V.  Powledge,  56  Ala.  147. 

Each  of  the  notes  contained  a  stipnla- 
tlon  by  which  the  vendee  promlBCd  to  pay 
all  costs  of  collection  and  reasonable  at- 
torney's fees  in  case  of  salt  on  the  note. 
This  promise  presents  the  only  material 
question  in  the  case.  It  is  contended  that 
complainants  are  not  entitled  to  recover 
the  attorney's  fees  on  a  bill  in  equity  to 
enforce  a  vendor's  lien  tor  the  purchase 
money.  It  is  true  that  the  lien  which  the 
vendor  of  lands,  making  an  absolute  con- 
veyance, retains,  is  not  created  by  express 
agreement  for  that  purpose,  and  extends 
only  to  the  unpaid  purchase  money.  The 
Hen,  Independent  of  agreement  other  than 
the  contract  for  the  purchase,  rests  on  the 
principle  of  equity  that  It  is  unconsciona- 
ble for  the  vendee  to  get  and  keep  the  land 
of  the  vendor  without  paying  the  agreed 
consideration  money.  The  contract  of 
purchase  was  that  defendant  would  pay 
the  complainants  the  sum  of  f  10,000,  and 
conditionally  the  costs  and  expense  of  a 
suit  upon  the  notes;  in  other  words,  that 
defendant  should  pay,  aud  the  vendor 
should  receive,  the  specified  amount  of  the 
consideration  price  without  abatement  or 
deduction  of  the  costs  and  expenses  which 
they  would  have  to  pay  If  the  collection 
of  the  notes  was  enforced  by  suit.  The 
promise  was  made  to  no  attorney,  nor 
other  third  person,  but  to  complainants; 
the  object  being  to  reimburse  them  what- 
ever sum  they  would  have  to  pay  their  at- 
torneys. A  mortgage  given  to  secure  a 
note,  containing  a  stipulation  to  pay  at- 
torney's fees  in  the  event  of  its  foreclosure 
by  suit,  or  of  suit  upon  the  note,  is  a  valid 
security  for  the  payment  of  such  fees. 
Munter  ▼.  Linn,  61  Ala.  506;  Shelton  v. 
Aultman,  82  Ala.  815.  Had  complainants 
brought  an  action  at  law  upon  the  notes, 
which  they  had  the  right  to  do,  reasonable 
attorney's  fees  would  have  entered  into 
and  constituted  an  element  of  the  recov- 
ery to  which  they  would  have  been  enti- 
tled; and  subsequently  they  could  have 
filed  a  bill  to  subject  the  lands  to  the  sat- 
isfaction of  the  judgment  so  recovered.  In 
Kelly  V.  Payne,  18  Ala.  871,  it  was  held 
that  the  land  was  equally  bound  in  equity 
for  the  costs  of  a  suit  at  law  upon  the  pur- 
chase-money note,  as  for  any  other  portion 
of  the  judgment  obtained  in  such  suit.  We 
can  see  no  difference  in  principle  between 
the  liability  of  the  land  to  the  costs  of  the 
suit  at  law,  and  its  liability  for  reasonable 
compensation  to  the  attorney  for  bring- 
ing and  conducting  the  suit,  when  there  is 
a  promise  to  pay  the  same.  In  such  case, 
the  attorney's  fees  constitute  a  part  of 
the  debt  which  the  vendor  is  entitled  to 
recover  of  the  vendee.  In  equity,  the 
promise  to  pay  attorney's  tees,  in  the 
eventof  a  suit  to  enforce  the  payment  of 
the  purchase  money,  is  a  part  of  the  con- 
sideration agreed  to  be  paid  for  the  lands, 
the  f)aymeut  of  which  equity  and  good 
conscience  require,  and  without  the  pay- 
ment of  which  the  vendor  does  not  receive 
the  full  consideration  money  agreed  to  be 
paid.  Such  promise  constitutes  a  part  of 
the  consideration  on  the  same  principle  on 
which  a  promise  to  pay,  in  addition  to 
the  amount  specifically  expressed  in  the 


conveyance,  a  debt  of  thevendortoa  third 
person,  constitutes  a  part  of  the  price  of 
the  land.  Bnnkley  v.  Lynch,  47  Ala.  210. 
It  was  in  the  power  of  defendant  to  avoid 
such  conditional  enlargement  of  the  con- 
sideration by  a  voluntary  payment  of  the 
notes. 

There  is  no  error  in  overruling  the  de- 
murrer to  the  bill.    Affirmed. 

(8»  Ala.  6l«> 
Moody  v.  Walkeb. 
{Supreme  Cowrt  of  Alabama.    Jan.  SO,  1800.) 
MoMXT  Has  aitd  Rbckivxd. 
Atgumpatt  for  money  had  and  reoeired 
does  not  lie  against  one  who  has  purchased  ootfam 
alleged  to  have  been  mortgaged  to  plaintiff,  when 
it  does  not  appear  that  defendant  has  sold  the  cot- 
ton, or  held  ft  long  enough  to  raise  a  presumption 
of  Its  sale. 

Appeal  from  circuit  court,  Henry  county; 
J.  M.  Carmicbabl,  Judge. 

Action  by  B.  J.  Moody  against  F.  M. 
Walker.  It  appeared  that  G.  B.  Wilker- 
Bon  had  mortgaged  his  crop  to  plaintiff, 
and  that  a  minor  son  of  Wilkerson  had 
raised  cotton  on  his  father's  land,  and  sold 
it  to  defendant.  Judgment  was  rendered 
for  defendant,  and  plaintiff  appealed. 

J.  W.  Foster,  for  appeUant.  WaJker  A 
Espy,  for  app^ee. 

Stone,  C.  J.  If  the  question  was  prop- 
erly raised,  we  are  not  prepared  to  affirm 
that  the  attempted  emancipation  of  his 
minor  sons,  made  by  Wilkerson,  would  or 
ought  to  prevail  against  the  claims  of  bis 
creditors.  He  did  not  cast  them  loose  on 
their  own  resources,  but  fed  and  supported 
them  as  mewberaof  his  own  household,  and 
that  largely  from  the  very  advances  for 
which  their  crop  was  sought  to  be  held 
liable  under  his  mortgage.  He  also  sur- 
rendered to  them  the  use  of  the  land  and 
stock. in  addition  to  supporting  them,  and 
all  this  In  consideration  that  they  would 
cultivate  lands  which  yielded  for  him 
about  as  much  as  they  produced  on  lands 
they  cultivated  for  themselves.  This  was 
a  gift  to  them  of  more  than  their  time.  It 
was  unquestionably  a  gift  of  their  support, 
and  of  the  use  of  his  stock;  and,  for  the 
privilege  of  cultivating  his  land  and  enjoy- 
ing its  crops,  they  agreed  to  g^ive  and  did 
give  him  what  was  already  his,  and  which 
he  did  not  surrender, — their  half-time  la- 
bor on  the  land  cultivated  for  him.  This 
case  is  unlike  any  we  have  decided,  and  Is 
not  supported  by  the  current  of  authority. 
Godfrey  v.  Hays,  6  Ala.  501 ;  Stovall  ▼. 
Johnson,  17  Ala.  14;  Donegan  v.  Davis,  66 
Ala.  862;  Boyett  v.  Potter,  80  Ala.  476,  2 
South.  Rep.  534;  Field,  Infants,  §§  67,  68; 
Atwood  V.  Holcomb,  89  Conn.  270;  Morse 
V.  Welton,  6  Conn.  547;  Cloud  v.  Hamilton, 
11  Humph.  104;  6  Amer.  &  Eng.  Cyclop. 
Law,  448,  note  3. 

The  present  suit  is  HssiimpsH  for  money 
had  and  received.  It  cannot  be  main- 
tained, unless  Walker  received  money,  or 
property  in  lieu  of  money,  which  ex  eguo 
et  bono  belonged  to  Moody,  or  unless  he 
Is  shown  to  have  held  the  cotton  long 
enough  to  raise  the  presumption  he  liad 
converted  It  into  money.  The  record  af- 
firms it  contains  all  the  evidence.   Thecot'- 
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ton  was  grown  in  1888,  and  this  snlt  was 
commenced  December  7,  1888.  The  testi- 
mony ahows  that  Walker  purchased  the 
bale  cX  cotton  from  jroung  Wllkerson,  and 
paid  him  tor  it.  It  does  not  show  when 
he  purchased  it.  It  is  not  shown  that 
Walker  ever  sold  the  cotton,  or  that  he 
had  held  It  long  enough  to  raise  the  pre- 
sumption of  its  sale.  There  is  no  proof  that 
he  received  any  money  which  belongs  to 
Moody,  nor  in  fact  that  he  received  any 
money  at  all.  He  paid  out  money.  If  the 
testimony  be  believed.  Moody's  claim  was, 
at  most,  an  equitable  lien  on  the  cotton, 
which,  if  valid,  would  authorize  him  to 
bring  an  action  on  the  case.  It  could  not 
maintain  assumpsit.  Thompson  v.  Merri- 
man,  15  Ala.  166 ;  Price  v.  Pickett,  21  Ala. 
741;  Hussey  v.  Peebles.  03  Ala.  432;  West- 
moreland V.  Foster,  60  Ala.  448.  The  plaln- 
tltt  showed  no  right  to  recover  in  aasamp- 
Bit  and  the  circuit  court,  if  thereto  re- 
quested in  writing,  might  and  should  have 
given  the  general  charge  to  find  for  the 
defendant.  We  will  not,  therefore,  Inquire 
into  the  correctness  of  the  court's  rulings. 
Bight  or  wrong,  they  could  not  harm  the 
plaintiff.  8  Brick.  Dig.  p.  109,  {  42  et  seq. ; 
Id.  p.  405,  S  22. 
Affirmed. 

(88  AI«.  «0)  *"""" 

Bahaouano  v.  Cbook,  Judge. 

(Swprtme  Court  <ff  Alabaima.    Jan.  80,  1890.) 

ImozioATnro  LiquoBS— RarusAL  to  Licbuss— Ap- 

FBAL— MaITDAIIUS  TO  FBOBATB  JDDOB. 

L  An  order  refusing  to  grant  a  license  to  sell 
Uftior  is  not  a  final  order  or  decree,  within  the 
meaning  of  Code  Ala.  1886,  i  8640,  which  provides 
that  an  appeal  may  b«  talien  from  "any  final  de- 
cree of  the  court  of  probate,  or  from  any  final 
judgment,  order,  or  decree  of  the  judge  <d  pro- 

2.  Ilie  suia«me  cottrt  wtll-  not  grant  a  tnoiv 
damtu  to  a  probate  judge,  when  an  application 
for  the  writ  has  not  been  first  made  to  and  re- 
fused by  a  circuit  court  or  other  court  of  oom- 
mansurate  jurisdiction. 

8.  Aots  Ala.  1886-87,  p.  671,  povide  that 
when,  at  an  election  in  regard  to  the  local  pro- 
hlbiuon  at  the  liquor  traffio,  a  majority  of  the 
voters  are  in  favor  of  prohibition,  it  shall  be 
the  dul7  of  the  probate  judge  to  record  the  re- 
sult in  his  office,  and  give  notice  of  it  for  80  days 
in  all  the  newspapers  published  in  the  county. 
Held,  that  a  peremptory  memdamtu  to  grant  a 
license  would  not  be  issued  to  a  probate  judge 
when  It  appears  that  the  notice  was  in  process  of 
publication  at  the  time  of  application  for  the 
Ucense,  as  the  effect  of  its  issue  would  be  to  de- 
cide the  constitutionality  of  the  prohibition  law 
before  a  proper  case  is  presented. 

Appeal   from  probate  court,  Calhoun 
county ;  E.  F.  Crook,  Judge. 
John  H.  Caldwell,  tor  app^amt. 

Per  Cchiam.  The  statute  allows  no  ai>- 
peal  from  the  action  of  a  probate  judge  re- 
ining to  grant  a  license  to  retail  spirit- 
uous liquors,  and  hence,  if  this  be  regarded 
as  a  directappetd  from  such  order  of  refus- 
al, as  in  form  it  appears  to  be,  it  must  be 
dismisned.  The  case  is  not  covered  by  sec- 
tion 3640.  Code  1886,  which  allows  an  ap- 
peal to  this  court  from  "  any  final  decree  of 
the  court  of  probate,  or  from  any  final 
Judgment,  order,  or  decree  of  the  Judge  of 
probate. "  An  order  refusing  to  grant  a 
lIcenHe,  whether  the  act  be  the  exercise  of  a 
niluisterial    or    quasi   judicial    function, 


would  no  more  be  a  final  order  or  decree 
than  a  like  refusal  to  approve  a  bond  of 
an  officer  would  be.  It  is  no  such  adjudi- 
cation of  the  right  involved  as  would  be  a 
bar  to  a  subsequent  renewal  of  the  same 
application  by  the  same  person,  on  the 
same  state  of  facts,  and  this  is  the  test  of 
a  final  decree.  It  could  be  reconsidered  at 
any  time,  without  regard  to  the  act  of  pre- 
vious refusal.  This  has  heretofore  been 
the  universally  accepted  interpretation  of 
this  section  of  the  Code  in  the  practice  be- 
fore this  court. 

So  the  case  is  equally  bad  for  want  of  Ju- 
risdiction, if  we  regard  the  proceeding  aa 
an  application  for  a  peremptory  writ  of 
mandamnsto  issue  directly  from  this  court 
to  the  probate  judge  of  Calhoun  county  to 
compel  him  to  issue  such  license;  the  issue 
of  a  rule  nte/  being  expressly  waived  by  the 
respondent.  We  have  decided  that  we  wlll 
not  grant  a  maadaiaua  from  this  court  to 
a  probate  }udg:e  in  the  first'  instance.  The 
application  must  be  first  presented  to  the 
circuit  court,  or  other  court  of  commen- 
surate Jurisdiction,  and  be  refused  by  that 
tribunal,  before  the  supervisory  action  of 
this  court  can  be  Invoked.  The  petitioner 
having  failed  to  make  any  application 
whatever  to  that  court  for  relief,  we  must 
decline  to  entertain  his  petition  here.  Ex 
parte  Pearson,  76  Ala.  621;  State  v.  Will- 
iams,  69  Ala.  311. 

There  is  another  ground  which  would 
also  justify  the  refusal  of  a  peremptoiy 
writ,  such  as  is  sought  by  the  petitioner. 
The  record  shows  that  the  popular  vote 
has  been  taken  in  Calhoun  county,  under 
the  provisions  of  the  act  of  December  7, 
18S6,  (Acts  1886-87, pp.  671-673,)  relating  to 
local  prohibition  of  the  liquor  traffic  in 
that  county,  and  that  a  majority  of  the 
voters  were  in  favor  of  such  prohibitory 
measure.  This  act  provides  that,  in  such 
event,  it  shall  be  the  duty  of  the  probate 
Judge  to  record  the  result  in  his  office,  and 
to  "give  notice  for  thirty  days  by  publican 
tion  in  all  the  newspapers  published  iu  the 
county  that  a  majority  of  the  qualified 
voters  who  voted  at  said  election  voted 
for  prohibition. "  This  notice  is  shown  by 
the  record  to  have  been  inserted  in  all  the 
newspapers  published  in  Calhoun  county 
on  December  27,  18S9,  and  was  in  process 
of  being  perfected  at  the  time  the  case  was 
decided  by  the  probate  Judge.  At  this 
time,  (January  80,  1890,)  when  this  opin- 
ion la  promulgated,  it  is  fair  to  infer  that 
the  requisite  notice  has  been  completed. 

Under  these  circumatancea,  if  we  had  ju- 
risdiction of  the  case,  we  should  decline  tc. 
issue  a  peremptory  maadamua,  the  effect 
of  which  would  be  to  pronounce,  on  the 
constitutional  validity  of  the  law'  in  ad- 
vance of  a  proper  case  being  before  us  Jus- 
tifying such  a  decialon.  The  only  motion 
we  would  be  disposed  to  entertain  would 
be  one  for  an  alternative  writ  or  rule  nisi 
to  enable  the  applicant  to  test  the  regular- 
ity and  legal  validity  of  the  proceedings 
seeking  to  put  the  law  Into  operation.  Un 
thia  subject  it  would  be  Improper  for  us  to 
express  any  opinion  until  a  case  involving 
the  point  conies  regularly  before  ua  for  our 
consideration. 

The  application  is  accordingly  dis- 
missed. 
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(8S  AJa.  424) 

C.  ACLTMAN  &  Co.  V.  Gamble. 
{Supreme  Court  of  Alabama.    Jan.  81,  1890.) 

PxoiasBOBT  Nona— Patments. 

1.  In  an  action  on  a  note,  defendant  cannot 
<et  up  an  agreement  that  certain  counter-claims 
against  the  payee  of  the  note  trould  be  considered 
as  payments,  where  it  appears  that  he  afterwards 
recovered  judgment  in  an  independent  action 
against  payee  for  those  claims. 

2.  Testimony  as  to  the  advice  which  indnced 
defendant  to  procure  1u(3^ment  for  the  counter- 
claims is  not  admissible. 

Appeal  from  circuit  court,  Blount  coun- 
ty; John  B.  Tally,  Judge. 

Action  by  C.  Aultman  &  Co.  against  Jobn 
Gamble.  Plaintiffs  requested  Che  court  to 
charge  that,  "if  the  jury  believe  from  the 
evidence  that  the  items  forming  the  ac- 
count on  which  the  Judgment  In  the  Jus- 
tice court  was  rendered  and  the  items 
Claimed  as  credits  on  the  note  sued  on  are 
the  same,  then  defendant  is  not  entitled  to 
a  credit  on  this  note  for  such  items. "  The 
charge  was  refused.  Judgment  was  ren- 
dered for  defendant,  and  plaintiffs  ap- 
pealed. 

Dickinson  A  Hall,  for  appellants. 

Stone,  C.  J.  This  case  was  tried  alone 
on  pleas  of  payment.  It  is  nowhere  de- 
nied that  the  paper  sued  on  represented 
at  one  time  a  bona  Sde,  subsisting  debt 
from  Gamble  to  Pruitt,  the  paye**.  This 
note  (the  paper  sued  on)  was  traded  and 
transferred  to  Kelton,  who  continued  its 
owner  for  some  time.  The  precise  shape 
the  defense  assumed  is  as  follows:  De- 
fendant, Gamble,  claimed,  and  testified  to 
its  truth,  that  while  Keltnn  held  his  note, 
he  (Kelton)  became  indebted  to  him  (Gam- 
ble) in  several  amounts,  the  aggregate  of 
which  was  equal  to  the  amount  of  the 
note  sued  on,  and  that  by  mutual  agree- 
ment between  him  and  Kelton  said  cross- 
demands  were  to  stand  and  be  treated  as 
payments  on  the  note.  Kelton  denied 
tills,  and  testified,  not  only  that  no  such 
agreement  was  made,  but  that  all  be 
owed  Gamble  had  been  credited  on  the 
note.  There  were  two  credits  indorsed  on 
the  note,  amounting  to  $46.  Cross-de- 
mands are  not  payments,  unless  there  is  a 
mutual  agreement  to  that  effect.  Whar- 
ton V.  King,  69  Ala.  86-5.  Against  the  al- 
lowance of  this  alleged  payment,  plain- 
tlfl  proved  by  the  defendant  himself,  and 
by  an  exemplification  of  the  proceedings 
before  the  Justice  of  the  peace,  that  Gam- 
blesuedKelton  onthealleged  items  of  pay- 
ment which  he  claims  in  this  case  as  an  in- 
debtedness to  bim,  and  recovered  Judg- 
ment fortheir  amount.  This, it  isclaimed, 
precludes  the  defendant  from  setting  up 
said  demands  as  payment  iu  this  suit.  We 
think  this  contention  sound.  Those  items 
or  claims  could  not  be  a  payment  on  Gam- 
ble's note  held  by  Kelton,  and  at  the  same 
time  remain  an  indebtedness  from  Kelton 
to  him,  that  would  support  an  independ- 
ent action  against  the  former.  The  two 
categories  are  incompntible  with  each  oth- 
er. And  Gamble,  having  elected  to  treat 
the  claim  as  an  Independent  cause  of  action, 
and  having  brought  suit  and  recovered 
Judgment  upon  it  as  such,  has  estopped 
himself  from  setting  It  up  as  payment. 


(Ala. 


Hill  V.  Huckabee,  70  Ala.  183;  Caldwell  r. 
Smith,  77  Ala.  157. 

The  first  charge  asked  by  plaintiffs  as- 
serts the  law  correctly,  and  should  have 
been  given. 

Defendant's  counsel  asked  the  witness 
Whorton,the  Justice  of  the  peace,  what  he 
had  advised  Gamble  in  reference  to  bring- 
ing suit  on  the  account;  and,  against  the 
objection  and  exception  of  plaintiff,  he 
was  permitted  to  answer  that  be  had  ad- 
vised that  suit  be  brought.  This  testi- 
mony was  illegal,  and  could  in  nosenselm- 
pair  the  force  of  Gamble's  election  to  sue 
the  claim  to  Judgment  against  Kelton.  It 
was  the  act  which  determined  the  election 
and  worked  the  estoppel,  and  not  the  mo- 
tive or  advice  which  brought  it  about. 

Reversed  and  remanded. 


Gaffobd  et  aJ.  r.  Stbocbb. 
(Supreme  Court  of  Alabama.    Jan.  81,  1890.) 

Adtzbss  Fobbbsbion— Husbahs  ahdWitb— Pasoi. 
Gift. 
Where  a  hiisband  mortgages  land  after 
a  parol  gift  of  it  to  liis  wife  in  payment  of  loans 
to  nlm  from  her  separate  estate,  tbe  possession  of 
the  wife  while  residing  on  the  land  with  her  hus- 
band is  not  an  adverse  possession,  under  the  stat- 
ute of  limitations,  as  against  the  mortgagee. 

AppeaJ  from  circuit  court,  Butier  coun- 
ty; John  P.  Hubbabd,  Judge. 

J.  <7.i2fc/>arc/80D,  for  appellants.  CborfeB 
L.  Wttkinaon,  for  appellee. 

Clopton,  J.  Both  parties  concede  that 
J.  M.  Gafford  was  formerly  seised  and  pos- 
sessed of  the  land  in  controversy.  Appel- 
lee, who  was  the  plaintiff  in  tbe  cin:uit 
court,  derives  title  under  a  mortgage  exe- 
cuted by  him,  February  22, 1878.  Defend- 
ants do  not  claim  that  title  ever  passed 
from  Gafford  to  them,  or  either  of  them, 
by  any  legal  conveyance.  Their  defense  is 
that  Gafiord,  being  indebted  to  Mrs.  Sally 
Gafford,  wh  j  was  his  wife,  for  money  of 
her  separate  estate  which  he  received  and 
used,  gave  her,  in  February,  1S72,  by  pa- 
rol, the  lands  on  which  he  then  lived,  in- 
cluding the  land  in  controversy,  in  pay- 
ment thereof,  putting  her  in  possession; 
and  that  she  has  been  in  continuous  pos- 
session, claiming  tbe  land  as  her  own,  for 
the  length  of  time  prescribed  by  the  stat- 
ute of  limitations  as  a  bar  to  the  entry  of 
plaintiff.  The  court  having  given  the  af- 
firmative charge  In  favor  of  plaintiff,  t^e 
main  inquiry  arises  whether,  from  the  un- 
disputed facts,  the  conclusion  of  law  Is 
that  Mrs.  Gafford  did  not  and  could  not 
have  such  adverse  possession  as  by  its 
own  mere  force  could  ripen  into  a  title. 

The  legal  title  in  the  lands,  being  vested 
in  Gafford  when  the  mortgage  wasexecut* 
ed,  thereby  passed  to  plaiutlff.  There  is 
no  pretense  that  he  had  notice  of  Mrs.  Gaf- 
ford's  claim.  The  posaeBslon  of  the  mort- 
gagor thereafter  was  referable  and  in  sub- 
ordination to  the  mortgagee's  title,  unless 
rendered  adverse  by  an  open  and  positive 
disclaimer  of  his  title,  brought  to  his 
knowledge.  Coyle  v.  Wilklns,  57  Ala.  108. 
So  long  as  the  mortgagor  holds  in  sub- 
serviency to  the  title  of  the  mortgagee,  the 
possession  of  his  vendee  under  a  parol  con- 


Digitized  by 


Google 


Ala.) 


BLYTOK  LAND  CO.  e.  MORGAN. 


249 


tract  of  Bale  cannot  become  adverse  to  the 
mortsagee,  unless  there  Is  a.  disclaimer  of 
the  title  o(  the  morteagor,  and  a  holding 
adversely  to  him.  Counsel  invoke  the 
principle  pronounced  In  Ck>Ilins  v.  John- 
8on,57  Ala.804,  and  Vandiveer  v.Stickney, 
75  Ala.  227,  that  an  uninterrupted  posses- 
sion of  a  donee,  under  a  parol  gift,  or  by 
a  vendee  under  a  parol  agreement  to  pur- 
chase when  the  purchase  money  is  paid, 
accompanied  by  a  claim  to  the  lands,  is  ad- 
verse to  the  donor  or  vendor,  and  will  be 
protected  by  the  statute  of  limitations, 
maturing  into  a  perfect  title  if  continuous 
for  the  period  prescribed  by  the  statute. 
But,  to  have  such  effect,  the  facts  essential 
to  constitute  an  adverse  holding  must  en- 
ter into  and  characterize  the  possession. 
The  mere  assertion  of  a  hostile  claim  or 
right,  and  of  possession,  unaccompanied  by 
adverse  actual  occupancy,  Is  insufflclent. 

There  is  no  dispute  that  Gaiford  entered 
Into  possession  of  the  lands  In  1862,  and 
continaed  in  possession,  claiming  them  as 
bis  own.  until  February,  1872,  the  time  of 
the  alleged  parol  contract  of  sale.  While 
Mrs.  Gafford  testifies  that  she  was  put  in- 
to possession  at  that  time,  and  thereafter 
claimed  the  possession  and  ownership, she 
also  states  that  there  was  no  change  of 
possession,  but  she  and  her  husband  con- 
tinned  to  reside  on  and  occupy  the  lands, 
and  he  controlled  them,  until  his  death, 
which  occurred  in  1882.  Ten  years  not  hav- 
ing elapsed  after  his  death  before  the  in- 
■mution  of  the  action,  the  bar  of  the  stat- 
ute can  become  complete  only  by  tacking 
her  possession  during  the  continuance  of 
the  marital  relation  to  her  possession  aft> 
er  the  death  of  her  husband.  The  direct 
question,  then,  is  whether  the  wife  can 
hold  premises  adversely  to  her  husband, 
which  she  claims  to  have  derived  from  him 
Tinder  a  parol  agreement  of  purchase,  and 
on  which  they  continued  to  resideand  Joint- 
ly occupy  as  husband  .and  wife.  The  state- 
ment and  application  of  a  few  elementary 
principles  furnish  an  answer. 

Possession,  to  be  adverse,  so  as  to  vest 
title  In  the  possessor  after  the  lapse  of  the 
requisite  time,  must  be  not  only  open,  no* 
torious,  and  continuous,  but  also  exclu- 
sive. It  must  operate  to  oust  or  disseise 
any  other  person  who  may  claim  title  or 
right  of  possession.  In  order  to  fall  with- 
in the  operation  of  the  statute  of  limita- 
tions, the  possession  must  be  sufficiently 
exclusive  to  put  the  dispossessed  claimant 
to  his  action  or  entry.  This  can  never  be 
the  case  where  the  party  having  the  title 
Is  in  possession,  though  it  may  be  Joint. 
Two  contemporaneous  possessions  of  the 
same  property,  each  adverse  to  the  other, 
is  a  legal  absurdity  not  conceivable.  Hence 
when  two  persons  are  in  possession,  claim- 
ing under  different  and  hostile  rights,  the 
law  refers  the  possession  to  the  party  hav- 
ing the  title.  Pickett  v.  Pope,  74  Ala.  122; 
Bragg  V.  Massie,88  Ala.  89;  Farmer  v.£»- 
lava,  11  Ala.  1028. 

It  may  be  that,  under  the  laws  in  force 
at  the  time  of  the  transaction  in  question, 
a  title  would  vest  in  a  married  woman  by 
the  mere  force  of  an  uninterrupted  posses- 
sion of  real  estate  for  the  statutory  period 
under  a  parol  gift  or  purchase,  where  the 
husband  never  had  nor  claimed  any  title. 


nor  interfered  with  her  possession.  There 
is  a  clear  distinction  between  a  possession 
of  that  nature  and  a  possession  under  a 
gift  or  purchase  directly  from  the  husband. 
There  being  no  actual  change  of  posses- 
sion, the  oral  agreement  between  Gafford 
and  his  wife  was  void.  It  vested  no  right 
nor  equity,  and  created  no  separate  es- 
tate. It  is  material  only  to  the  extent  it 
may  constitute  the  origin  and  basis  of  an 
adverse  possession.  Had  Gafford  execut- 
ed a  conveyance  directly  to  his  wife,  it 
would  have  been  inoperative  as  a  transfer 
of  the  legal  title.  Their  continuance  in 
Joint  possession  thereafter,  for  no  length  of 
time,  could  have  availed  to  divest  him  of 
the  title,  and  vest  it  in  her.  Certainly  a 
continuance  of  Joint  occupancy,  without  a 
conveyance,  merely  under  a  parol  gift  or 
agreement  of  purchase,  can  have  no  great- 
er effect.  The  elements  essential  to  an  ad- 
verse possession  in  that  sense,  which  can 
ripen  into  a  title  by  its  own  force  and  the 
lapse  of  time,  do  not  and  cannot  exist  in 
such  case.  The  husband  is  not  ousted  or 
disseised,  actually  or  constructively.  The 
possession  of  the  wife  does  not  exclude  or 
encroach  upon  his  possession.  The  pos- 
session of  Mrs.  Gafford,  during  coverture, 
was  the  possession  of  her  husband,  and 
did  not  become  antagonistic  to  his  rights. 
Bell  V.  Bell.  37  Ala.  586;  Hendricks  v.  Raa- 
Bon,  58  Mich.  576, 19  N.  W.  Rep.  192 ;  1  Amer. 
A  Eng.  Cyclop.  Law,  250.  It  results  that 
the  statute  of  limitations  did  not  com- 
mence to  ran  until  the  death  of  her  hus- 
band. 
Affirmed. 

Eltton  Land  Co.  v.  Moboan  et  «/. 
(i9uprein«  Court  of  AUUKmui.    Jan.  80,  1890.) 
FulADnia — ^Dkmurskb — JvDonsr  bt  DaFjiDiff. 

1.  The  sufficiency  of  an  affidavit  to  an  account 
filed  with  the  declaration,  cannot  be  considered 
on  a  demurrer  to  the  declaration. 

8.  A  demurrer  which  Is  not  called  to  the  at- 
tention of  the  court,  and  is  not  ruled  on,  must  be 
considered  as  abandoned. 

8.  Parties  permitting  a  suit  to  belried  in  their 
absenoe,  and  without  counsel,  oaimot  oompl^  of 
beinflr  treated  as  in  default 

4.  That  a  Judgment  is  by  default  instead  of 
nil  diott  is  hannless  error. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sharps,  Judge. 

Action  by  W.  J.  Morgan  ft  Co.  against 
theElyton  Land  Company.  Judgment  was 
rendered  for  plaintiffs,  and  defendant  ap- 
pealed. 

La.ne  A  White,  for  appellant.  Weatberty 
A  Pntn&m,  for  appellees. 

Stone,  C.  J.  There  is  no  merit  in  the 
present  appeal.  The  objection  sought  to 
be  raised  by  demurrer  cannot  be  presented 
in  that  way.  Demurrer  raises  the  ques- 
tion of  the  sufficiency  of  thecuraplaint,  and  ' 
the  present  complaint  is  sufficient.  If  the 
affidavit  to  the  account  was  Insufficient, 
that  could  be  raised  when  it  was  offered  in 
evidence.  Code  1886,  §  2773.  The  defect, 
if  any,  went  to  the  evidence,  not  to  the 
pleadings.  The  demurrer  was  frivolous. 
But  if  thedemurrer  had  been  well  taken, it 
could  not  avail  the  appellants.  It  was 
not  enough  tiiat  a  sufficient  issue  was 
formed.   Counsel  should  havebeeu  present 
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to  Invoke  the  action  of  the  court,  and  to 
i-epreaent  hie  client.  A.  demurrer  found  In 
the  file,  and  nelthercalled  to  the  attention 
of  thecourt,  nor  ruled  on,  must  be  regard- 
ed as  abandoned ;  and  parties  permitting 
their  suits  to  be  tried  In  their  absence,  and 
without  counsel,  cannot  complain  it  they 
are  treated  as  In  default.  Lehman  v. 
Hudmon,  85  Ala.   135,  4  South.  Bep.  741. 

The  objection  that  the  Judgment  was  by 
default  Instead  of  oil  diclt  relates  to  a  mere 
matter  of  form,  and  is  without  merit. 
Glass  Co.  V.  Paulk,  83  Ala.  404,  8  South. 
Bep.  800;  McLaren  v.  Anderson,  81  Ala. 
106. 

AfiQrmed. 

(88  AU.  EK) 

WiNTBB  T.  Elmore. 
{Suijpreme  Covrt  of  Alabama.    Jan.  81,  1890.) 

FaIITIS»— EZAMINATION  BBFOSB  TRUI^ 

Code  Ala.  1886, 1  282^,  which  provides  that 
"tbe  testimony  of  a  witness  may  be  taken  condi- 
tlonally  and  perpetuated,  as  provided  in  this  ar- 
tlole, "  applies  only  to  witnesses  who  are  not  par* 
ties. 

Appeal  from  city  court  of  Montffomery; 
Thomas  M.  Abrington,  Judge. 

Application  by  Joseph  S.  Winter  for  a 
mandamus  to  Vincent  M.  Elmore, asregis- 
ter  of  the  chancery  court  of  Montgomery, 
to  take  the  testimony  of  certain  persons 
who  were  expected  to  be  parties  to  a  suit 
to  be  instituted  by  petitioner.  The  writ 
was  refused,  and  petitioner  appealed. 

Winter  &  Winter  and  Marks  <£  Massie, 
for  appellant.  Rogaemore,  White  &  Mc- 
Keniie,  JoaeaA  Falicner,  and  A.  A.  Wiley, 
opposed. 

SoMERyiLi.B,  J.  The  statute  proTldes 
proceedingslorthe  perpetuation  of  thetes- 
timony  of  witnesses,  which  provisions  are 
contained  in  sections  2823-2831  of  the  pres- 
ent Code,  (1S86.)  It  is  declared  in  section 
28^  that  "  the  testimony  of  a  witness  may 
be  taken  conditionally,  and  perpetuated, 
as  provided  in  this  article."  It  is  made 
applicable  alike  to  suits  actually  pending, 
and  to  those  anticipated,  both  at  law  and 
In  equity.    Section  2824. 

The  inquiry  raised  is  whether  the  word 
"  witness  is  here  to  be  cohstrned  to  in- 
clude a  party.  The  statute  was  intendud, 
in  our  judgement,  to  apply  only  to  wit- 
nesses who  are  not  parties.  So  far  as  its 
letter  is  concerned,  this  is  manifest  from  a 
most  casual  inspection  of  it.  The  whole 
article  of  nine  sections  is  preserved  in  the 
exact  phraseology  in  which  it  appeared  in 
the  Code  of  1852,  (Code  1852,  §§  2337-2348.) 
At  that  time  parties  were  not  competent 
witnesses,  and  were  clearly  excluded  both 
by  the  letter  and  spirit  of  the  then  exist- 
ing law.  Now,  as  then,  the  statute  refers, 
,  no  less  than  three  several  times,  to  the 
"adverse  party,"  or  "expected  adverse 
party,"  as  a  person  distinct  and  sepa- 
rate from  the  witness  whose  deposition  is 
allowed  to  be  perpetuated.  And  as  "a 
party  "  provision  is  made  for  giving  him 
notice  of  the  proceeding  by  serving  on 
him,  If  resident  in  this  state,  a  copy  of  the 
application,  and  notice  of  the  time  and 
place  of  such  examination,  and,  if  a  non- 
resident, it  provides  for  notice  to  him  by 
publication.    It  is  manifest  that  this  stat- 


ute, like  similar  ones  In  other  states,  "xroB 
intended  as  a. simple  and  inexpensive  sub- 
stitute for  suits  In  equity,  both  to  periwt- 
uate  testimony  and  to  take  depositions 
de  bene  esse.  The  former  proceeding  was 
allowed  to  be  instituted  only  by  an  expect- 
ed party  to  a  suit  who  had  no  present  Im- 
mediate right  of  action,  and  when  he,  (1)  d- 
ther  being  in  possession  of  property,  ex- 
pects some  future  aggression  upon  his  en- 
joyment, or  else,  (2)  being  ont  of  posses- 
sion, without  a  present  right  of  action, 
designs  to  commence  proceedings  at  law 
when  his  light  shall  accrue.  The  latter 
was  authorized  only  where  the  complain- 
ant had  an  existing  cause  of  action  or  de- 
fense, and  was  party  to  an  action  at 
law  then  pending,  but  not  at  Issue,  and 
desired  to  examine  the  only  surviving  wit- 
ness, who  Is  aged  or  sick,  or  about  to 
leave  the  Jurisdiction,  or  other  analogons 
reason  to  prevent  the  evidence  being  lost. 
1  Pom.  Eq.  Jur.  §§  211,218;  1  Greenl.  Ev.  § 
826 ;  Adams,  Eq.  28-25.  If  any  facts  were 
within  the  knowledge  of  a  party,  or  docu- 
mentary evidence  was  in  his  possession,  a 
bin  of  discovery  was  the  only  mode  provid- 
ed for  securing  his  admissions.  These  two 
classes  or  branches  of  equity  Jurisdiction 
are  clearly  and  succinctly  distinguished 
by  Mr.  Pomeroy.  "The  first,"  he  says, 
"contains  the  modes  by  which  the  parties 
themselves  are  compelled  to  disclose  facts 
and  produce  documents,  and  thus  to  fur- 
nish the  evidence  needed  by  their  adversa- 
ries ;  while  the  second  contains  the  modes 
by  which  evidence  of  witnesses  generally 
Is  procured  and  preserved,  under  partic- 
ular circumstances,  for  which  the  common 
law  made  no  provision. "  1  Pom.  Eq.  Jur. 
§  190.  TheCode  provides  a  statutory  mode 
of  examining,  by  interrogatories,  parties  to 
pending  suits,  but  not  parties  to  antici- 
pated suits.    Code  1886,  §§  2816-2822. 

In  bills  of  discovery  many  difficulties  and 
complicated  questions  often  arise,  noteasy 
to  be  solved  except  by  a  court  of  chan- 
cery. This  may  have  been  a  sufficient  rea- 
son for  not  embracing  a  party,  or  expect- 
ed party,  within  the  provisions  of  thestat- 
nte  relating  to  the  perpetuation  of  the 
testimony  of  witnesses,  although  a  party 
is  now  a  competent  witness,  except  as  to 
certain  transactions  with  deceased  per- 
sons. It  is  easy  to  show  that  the  con- 
trary practice  of  allowing  parties  to  be 
harassed  with  experimental  flshlng-bills 
could  be  made  the  instrument  of  much  an- 
noyance, if  not  oppression,  by  its  perver- 
sion to  Improper  uses. 

It  is  our  opinion  that  the  chancellor 
committed  no  error  in  refusing  the  writ  of 
mandamas  to  the  register,  seeking  to  com- 
pel him  to  proceed  with  the  examination 
of  PoUak,  and  other  expected  parties,  to 
a  suit  anticipated  by  the  appellant. 
Affirmed. 

""""■  (88  Ala.  462) 

Lyons  et  al.  t.  Campbell  et  al. 

(Supreme  Court  of  Alabama.    Jan.  81,  1890.) 

Wills — CJontbst — ^Undub  Iktluencb. 

1.  C,  the  sole  business  agent  and  confidential 

advisor  of  testatrix,  who  was  a  woman  of  about 

80  years  of  age,  simple-minded  and  timid,  and 

wituout  any  family,  not  even  brother  or  sistei-, 

had  his  son  write  a  will,  and  induced  her   to 
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sign  it,  without  either  having  tt  read  by  or  to  her. 
Tm  win  gave  C.  the  residuary  legacy,  -which  he 
iwresentid  to  testatrix  would  not  exceed  (2,000; 
when  in  fact  it  exceeded  $20,000.    Held,  that  the 

r  sumption  was  that  the  legacy  was  procured  by 
through  undue  influence. 

a.  Testatrix  devised  to  H,  who  was  reotor  of 
the  church  in  which  she  was  a  oommtmicant,  over 
•100,000.  L.  had  the  will  written,  suggested  its 
nrovisions,  and  induced  her  to  sign  it,  and  then 
left  the  state,  and  saw  testatrix  afterwards  hut 
once  in  20  years.  In  a  subsequent  will,  made  at 
the  suggestion  of  C,  tiie  legacy  to  L.  was  reduced 
to  less  tiian  940,000.  There  was  no  allegation  that 
li.  used  any  undue  influence  over  testatrix,  or 
knew  of  any  being  nsed  by  others  in  his  favor. 
Held,  that  these  faots  did  not  authorize  the  infer- 
«Doe  that  the  legacy  to  L.  was  obtained  tlirough 
nndne  influence. 

8.  Code  Ala.  1880,  1 1989,  provides  that  a  will 
may  be  contested  by  a  person  interested  therein 
by  filing  in  the  court  where  it  is  offered  for  pro- 
bate allegations  that  the  will  was  not  duly  execut- 
ed or  other  valid  ob]  ection.  Section  2000  provides 
tbat  any  person  interested  in  a  will,  who  has  not 
«ontested  the  same  in  the  probate  court,  may  con- 
test the  validity  of  the  same  by  bill  in  chancery. 
Held  that,  to  contest  In  chancery,  it  Is  necessary 
to  state  some  valid  objection  to  the  will. 

4.  Under  Code  Ala.  1886,  H  2000,  2001,  provid- 
ing that  any  person  interested  in  a  will  may  con- 
test the  validity  ot  the  same  by  bill  in  equity, 
«ertain  legacies  may  be  declared  u  valid  by  a  court 
of  chancery,  leaving  the  remainder  of  the  will  un- 
affected. 

Appeal  from  chancery  court,  Madison 
conntT. 

This  was  a  bill  filed  by  the  appellants 
against  the  appellees  to  contest  the  last 
'Will  and  testament  of  one  Mary  P.  Rice. 
Tbedefendants  demurred  to  the  bill,  oriKl-' 
nal  and  as  amended,  on  the  ground  tbat 
the  complainants  sought  by  said  bill  to 
annul  certain  Items  of  said  will,  while  oth- 
ers should  remain  as  made  by  the  testator; 
and  on  the  further  ground  that  the  com- 
plainants did  not  allege  In  said  bill  facts 
which  went  to  show  that  there  was  any 
undue  influence  used  upon  the  testator, 
but  only  alleged  conclusions.  The  chan- 
cellor, upon  the  submission  to  him  tor  de- 
cree on  the  demurrers,  sustained  them, 
and  it  is  from  this  decree  that  the  present 
appeal  Is  prosecuted,  and  the  same  is  here 
assigned  as  error. 

E.  W.  Godbey,  F.  P.  Ward  and  D.  D. 
Sbetby,  for  appellants.  Lawrence  Cooper, 
W.  Li.  Clay,  and  L.  W.  Day,  lor  respond- 
ents. 

Clopton,  J.  The  statute  which  pre- 
vailed in  this  state  prior  to  the  adoption 
of  the  Code  of  1852  provided:  "Within 
five  years  from  the  time  of  the  first  pro- 
bate of  any  will,  any  person  interested  in 
such  will  may,  by  bill  In  chancery,  con- 
test the  validity  of  the  same;  and  the 
court  of  chancery  may  thereupon  direct  an 
Issue  or  issues  in  fact  to  be  tried  by  a  Jury 
as  In  other  cases,  and  in  all  such  trieils  the 
oertlflcate  of  the  oath  of  the  witnesses,  at 
the  time  of  taking  the  orlKlual  probate, 
shall  be  admitted  as  evidence  to  the  Jury, 
to  have  such  weight  as  they  may  think  it 
deserves."  Clay,  Dig.  p.  598,  §  15.  In  John- 
ston V.  Glasscock,  2  Ala.  218,  this  statute 
was  construed,  and  it  was  held  that  It 
provided  a  new  mode,  by  which  the  heir 
at  law  or  the  next  of  kin  can  contest  the 
will  In  such  manner  that  one  suit  will  be 
tonclusive  and  final;  and  tor  this  purpose 


the  court  of  chancery  was  invested  with 
the  Jurisdiction,  authorized  to  call  in  aid 
the  assistance  of  a  Jury,  as  in  other  cases; 
.which  suit  in  chancery  was  given  in  place 
of  the  proof  in  solemn  form  when  the  will 
was  of  personal  property,  as  practiced  by 
the  ecclesiastical  courts,  and  of  the  action 
of  ejectment  in  a  court  of  common  law, 
when  the  will  was  of  real  estate.  The  per- 
son claiming  under  the  will  stood  in  the 
situation  of  an  actor,  and  was  bound  to 
support  the  will  affirmatively.  It  was 
said:  "It  is  true  that,  under  the  statute 
weareconsidering,  the  heir  at  law  or  next 
of  kin  is  necessarily  the  complainant ;  but 
bis  condition  is  such  that,  after  eRtabllsh- 
ing  his  heirship  or  kinship,  he  occupies 
precisely  the  same  position  as  the  heir  at 
law,  when  he  Is  the  plaintiff  in  ah  eject- 
ment, or  the  next  of  kin,  when  he  seeks  to 
call  in  the  probate,  in  common  form,  of  a 
will.  Such  b>  Ing  the  condition  of  a  com- 
plainant under  the  statute,  nothing  Is  nec- 
essary in  his  bill,  more  than  to  allege  the 
title,  by  which  he  has  the  right  to  investi- 
gate the  probate,  and  a  prayer  for  relief. " 
This  construction  ol  the  statute  was  re- 
affirmed in  Johnston  v.  Hainesworth,  6 
Ala.  443. 

The  present  statute  provides:  "Any  per- 
son interested  in  any  will,  who  has  not 
contested  the  same  under  the  provisions  of 
this  article,  may,  at  any  time  within  five 
years  alter  the  admission  of  such  will  to 
probate  in  this  state,  contest  the  validity 
of  the  same  by  bill  In  chancery,  In  the  dis- 
trict In  which  such  will  was  probated  or 
in  the  district  in  which  a  material  defend- 
ant resides."  The  chancery  court  is  au- 
thorized in  such  case  to  direct  an  issue  to 
be  tried  by  a  Jury,  and  on  the  trial  by  the 
Jury,  or  the  hearing  before  the  chancellor, 
the  testimony  of  the  witnesses  reduced  to 
writing  by  the  Judge  of  probate,  when  the 
will  is  first  admitted  to  probate,  is  evi- 
dence to  beconsidered  by  the  chancellor  or 
Jury.  Codel886,  §§2000, 2001, 1982.  These  sec- 
tions were  first  incorporated  in  the  Code  of 
18.52,  at  which  time  the  statutes,  now  con- 
stituting sections  1989  to  1999  of  the  Code 
of  18.S6,  were  adopted,  providing  for  the 
contest  of  any  will  propounded  for  probate 
in  the  probate  court,  and  regulating  the 
proceedings  on  such  contest.  Section  1989 
provides:  " A  will.beforetheprobatethere- 
of,  may  be  contested  by  any  person  in- 
terested therein,  or  by  any  pereon  who, 
if  the  testator  had  died  Intestate,  would 
have  been  an  heir  or  distributee  of  his  es- 
tate, by  filing  in  the  court  where  it  is  of- 
fered for  probate  allegations  In  writing 
that  the  will  was  not  duly  executed,  or  of 
the  unsoundness  of  mind  of  the  testator, 
or  of  any  other  valid  objections  thereto; 
and  thereupon  an  Issue  must  be  made  up, 
under  the  direction  of  the  court,  between 
the  person  making  the  application  as  plain- 
tiff, and  the  person  contesting  the  validity 
of  the  will  as  defendant;  and  such  issue 
must,  on  application  of  either  party,  be 
tried  by  a  Jury. " 

By  the  statute  under  which  Johnston  v. 
Glasscock  was  decided,  the  clerk  was  re- 
quired, on  application  for  the  probate  of 
any  will,  or  for  letters  of  administration, 
to  Issue  citation ,  requiring  the  sheriff  to 
summon  the  widow  or  next  ot  kin  of  the 
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deceased  to  appear  at  some  return-day  In 
the  process  named,  and  show  if  they  have 
anything  to  all^e  against  each  applica- 
tion ;  but  no  detailed  proceedings  for  the 
contest  of  a  will  were  provided.    The  ap- 

gllcation  was  the  same,  whether  to  pro- 
ate  a  will  or  for  letters  of  administra- 
tion. And  though  it  is  said  In  Kumpe  t. 
Coons,  68  Ala.  448,  in  which  the  will  was 
made  after  section  1989  was  first  enacted, 
that  the  character  of  the  suit  is  not 
changed,  If  there  is  no  contest  in  the  pro- 
bate court,  and  the  heirs  at  law  or  next  of 
kin  resort  to  the  statutory  remedy,  which 
is  the  substitute  for  proof  of  the  will  in 
solemn  form,  or  for  the  action  of  ejectment, 
if  the  will  is  of  real  estate,  we  do  not  un- 
derstand by  thit)  it  was  intended  to  assert 
that  it  was  not  necessary  that  any  valid 
objection  should  be  stated  in  the  bill; 
and,  if  It  was  intended  in  Jolmston  v.  Glass- 
cock that  8l11  that  was  necessary  was  to 
allege  the  heirship  or  next  of  kinship,  the 
role  therein  declared  must  be  regarded  as 
Is  modified  by  the  present  statute.  A  ma- 
terial and  controlling  change  has  been 
made.  A  decree  in  the  probate  court,  es- 
tablishing a  will  on  contestation,  is  final 
and  conclnsive,  as  against  all  persons  who 
joined  therein.  Those  only  who  do  not 
contest  in  that  court  can  resort  to  chan- 
cery. To  contest  in  the  probate  court  it  is 
necessary  to  state  some  valid  objection  to 
the  will;  the  same  rule  appUe's  when  the 
will  Is  contested  in  chancery.  The  heir  or 
distributee  must  not  only  allege  his  title, 
but  also  some  valid  ground  of  objection.  It 
may  be,  however,  in  the  same  general 
terms  as  when  the  contest  is  inaugurated 
in  the  probate  court ;  otherwise  he  will  be 
permitted  to  take  an  advantage  by  declin- 
ing the  contest  in  the  probate  court,  and 
Invoking  the  chancery  jurisdiction.  This 
requirement  sound  equity  pleading  de- 
mands. 

But  we  cannot  assent  to  the  proposi- 
tion, contended  for  by  counsel,  that  a  bill 
is  without  equity  which  seeks  to  have  a 
certain  legacy  declared  invalid,  because 
procured  by  fraud  and  undue  influence,  at 
the  same  time  affirming  other  legacies. 
The  contention  is  that  a  party  adversely 
Interested,  if  he  would  contest  one  or 
more  Items,  leaving  the  remainder  of  the 
will  unaffected,  must  contest  in  the  pro- 
bate court;  and  when  the  contest  is  in 
chancery  the  will  must  stand  or  fall  as  an 
entirety.  When  the  investigation  is  in 
chancery,  the  same  general  rules  prevail 
as  when  thecontestls  intheprobatecourt, 
and  the  same  general  laws  are  applicable 
In  both  courts  as  when  a  will  is  probated 
In  the  ecclesiastical  coui-ts  in  solemn  form, 
only  changed  so  as  to  be  adapted  to  the 
particular  remedies.  It  is  well  settled 
that,  where  a  legacy  has  been  given 
through  undue  influence,  It  does  not  neces- 
sarily have  the  effect  of  rendering  the 
whole  will  void.  Florey  v.  Florey,  24  Ala. 
241.  In  chancery,  equally  as  well  as  in  the 
probate  court,  there  may  be  valid  reasons 
for  contesting  one  or  more  items,  leaving 
the  remainder  of  the  will  unaffected.  If 
not  allowed  this  prlvilegeor  right,  the  heir 
or  distributee  would  oftentimes  be  de- 
barred from  contesting  such  items,  though 
procured  by  fraud  or  undue  influence,  be- 


cause unable  to  show  the  entire  will  to  be 
tainted  thereby.  Such  denial  would  vio- 
late the  principles  of  natural  justice,  and, 
under  the  clauses  of  the  will  which  are  the 
result  of  the  tree  will  of  the  testator,  fur- 
nish protection  to  fraud  orundnelmportu- 
nity  on  the  part  of  one  legatee. 

Appellants  seek  by  the  bill  to  contestcer- 
tain  specifled  items  of  the  will  of  Mary  P. 
Bice.  In  considering  the  sufflciency  of  the 
objections  tu  these  legacies  as  stated  in  the 
bill,  we  must  assume  their  truth,  being  on 
demurrer.  The  bill  alleges  that  the  testa- 
trix was  about  80  years  old,  had  lost  a 
husband  and  a  large  family  of  children, 
and  was  without  brother  or  sister  or  de- 
scendants. She  had  always  been  simple- 
minded,  though  sensible,  of  a  timid  and 
shy*  nature,  shrinking  from  the  responsi- 
biUty  of  business  transactions,  and  dls- 
posedto  select  some  one  to  make  and  look 
up  to,  as  her  sole  business  agent  and  con- 
fidential adviser.  At  the  timeof  thedeath 
of  her  previous  business  agent,  she  occu- 
pied rooms  In  a  tenement-house,  and  soon 
thereafter  defendant  Campbell,  who  Is  the 
residuary  legatee,  rented  other  rooms  in 
the  same  building,  occupying  them  with 
bis  family  tor  about  two  years.  During 
their  residence  in  this  building,  he  ingrati- 
ated himself  with  her,  became  her  sole  bus- 
iness agent  and  confidential  adviser,  and 
acquired  such  Influence  over  her  that  she 
would  follow  his  advice  in  business  mat- 
ters Implicitly;  that  Campbell  had  thevrill 
and  codicil  written  by  his  son,  from  his 
own  directions,  and  induced  the  testatrix 
to  sign  them,  without  either  having  been 
read  by  or  to  her,  and  without  advice 
from  or  consultation  with  any  relative, 
friend,  or  counsel,  under  the  false  impres- 
sion, purposely  and  fradulently  produced 
by  him,  that  the  residuary  legacy  would 
not  exceed  $2,000,  when  in  fact  It  exceeded 
10  times  that  amount. 

The  salient  facts,  as  charged  in  the  bill, 
ure:  (l)ThatCampbellingratlated  himself 
into  the  favor  of  the  testatrix  ;(2)  he  sus- 
tained to  her  the  relation  of  trusted  agent 
and  confldential  adviser;  (3)  he  procured 
the  will  to  be  written  by  his  son  from  his 
own  dii-ectlons,  and  that  testatrix  did 
not  read  or  hear  it  read ;  (4)  misrepresen- 
tation as  to  the  amount  of  the  residuary 
legacy.  "While  the  mere  fact  that  a  will  is 
written  by  a  party  who  takes  a  benefit 
under  It  does  not  invalidate  it,  if  tlie 
benefit  is  large,  and  especially  If  the  bene- 
ficiary Is  a  stranger  to  the  testator's  blood, 
the  Instrument  will  be  scrutinized  with 
suspicion,  and  clear  proof  that  the  testa- 
tor knew  its  contents  will  be  required  to 
admit  it  to  probate.  Proof  of  testament- 
ary capacity  and  of  formal  execution  are 
Insufficient.  Because  of  its  accuracy  and 
guarded  limitations,  we  quote  the  state- 
ment of  the  rule  as  made  by  Baron  Parke  : 
"  If  a  party  writes  or  prepares  a  will  un- 
der which  he  takes  a  benefit,  that  Is  a  cir- 
cumstance which  ought  generally  to  excite 
the  suspicion  of  the  court,  and  calls  upon  it 
to  be  vigilant  and  jealous  In  examining 
the  evidence  in  support  of  the  instrument, 
in  favor  of  which  It  ought  not  to  pro- 
nounce, unless  the  suspicion  is  removed, 
and  it  is  judicially  satisfied  that  the  paper 
propounded  does  express  the  true  will  ot 
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the  deceased.*  Barry  t.  Bntllp,  1  Curt. 
Ecc.  6S7.  Evidence  in  the  shape  of  Instruc- 
tions for  the  preparation  of  the  wlU,  or 
reading  or  hearing  it  read,  is  the  most  sat- 
isfactory, bnt  not  the  only  precise,  species 
of  evidence  of  the  testator's  knowledge  of 
the  will.  Circumstantial  erldence  may  be 
BufBcient,  but  the  party  claiming  under  the 
will,  whatever  mode  of  proof  he  m  ay  adopt, 
must  satisfactorily  establish  that  the  tes- 
tator Itnew  the  contents.  The  onus  pro- 
bandJia  on  him. 

It  is  true  that  the  undue  influence  which 
will  invalidate  a  will  must  be  such  as,  in 
some  measure,  destroys  the  free  agency  of 
the  testator,  and  causes  him  to  dispose  of 
hla  property  contrary  to  his  desire.  The 
question  here  is  not  as  to  the  quantity  of 
proof  requisite  to  establish  undue  influence, 
but  one  of  inference  from  the  particular 
facts  averred.  Whenever  a  confidential  re- 
lation exists,  such  as  principal  and  agent, 
during  the  lite-time  of  the  deceased,  continu- 
ing to  his  death,  and  the  agent  is  afavored 
legatee  under  the  will,  the  presumption  or 
inference  is  that  by  improper  acts  or  cir- 
cumvention— by  the  exercise  of  some  undue 
influence — the  testator  was  induced  to  be- 
stow the  gift  or  legacy  contrary  to  his  de- 
sire and  free  will,  and  the  burden  of  proof 
is  cast  on  the  legatee  to  show  that  the  will 
was  the  result  of  his  own  volition,  and  not 
procured  by  fraud  or  undue  influence. 
When  the  allegations  of  the  bill  as  to  the 
confidential  relation  between  Campbell 
and  testatrix,  the  procurement  of  the  writ- 
ing of  the  will,  and  therepresentatlon  as  to 
the  amount  of  the  residuary  legacy,  in  con- 
nection with  the  extreme  age  and  timidity 
of  the  testatrix,  are  considered,  they  are 
calculated  to  excite  vigilance  on  the  part 
of  the  court,  and  call  for  satisfaxstory 
proof  in  rebuttal  or  explanation  or  dis- 
proof. Had  decrees  pro  confesso  been  ren- 
dered against  the  residuary  legatee,  or 
should  he  decline  to  offer  any  evidence  in 
avoidance  of  the  inferences  which  the  law 
draws  from  the  foregoing  facts,  the  court 
would  unhesitatingly  pronounce  against 
the  validity  of  the  residuary  legacy.  Suf- 
ficient grounds  are  shown  on  which  to  in- 
voke the  jurisdiction  of  chancery.  Hill  v. 
Barge,  12  Ala.  687 :  Daniel  v.  Hill.  62  Ala. 
430;  Waddell  v.  Lanier,  62  Ala.  847;  Ship- 
man  V.  Famlss,  69  Ala.  665.  Moore  v.  Spier, 
80  Ala.  129. 

Though  It  may  be  sufficient  in  a  bill  of 
this  kind  to  charge  that  the  will  was  the 
product  of  undue  Influence  exercised  by  a 
named  person,  dispensing  with  allegations 
as  to  theproofs,  when  the  bill  avers  special 
tacts,  it  bcoraes  the  duty  of  the  court  to 
determine  whether  from  such  special  facts 
undue  influence  is  established  or  may  be 
Inferred.  This  observation  applies  to  the 
several  legacies  given  to  the  persons  who 
may  be  classed  as  tbo  Lay  legatees.  It  apt- 
pears  from  the  bill  that  in  1862  the  testatrix 
made  a  will,  bequeathing  to  Bishop  Lay, 
his  wife  and  children,  more  than  $100,000. 
TheblU  charges  that  Bishop  Ijay,who  was 
the  rector  of  the  church  in  which  she  was  a 
communicant,  being  about  to  remove  from 
Alabama,  induced  her  to  make  the  will,  sug- 
gested its  provisions  and  had  it  written, 
and  soon  thereafter  removed  from  the 
state.    So  tar  as  appears  from  the  bill,  dar- 


ing an  absence  of  nearly  20  years  be  visited 
the  testatrix  but  once.  Construing  the  bill 
most  strongly  against  the  complainants, 
the  allegation  is  not  that  he  exercised  un- 
due influence,  but,  at  most,  used  earnest 
solicitations.  The  will  made  in  1862  re- 
mained unrevoked  and  unaltered,  save  a 
codicil  giving  a  small  bequest  to  a  servant, 
until  the  one  in  controversy  was  made. 
Under  thesecircumstances,  it  is  reasonable 
to  presnmethat  all  Improper Infiuence  was 
removed,  and  she  well  knew  the  disposition 
she  had  made  of  her  property. 

It  is  true  the  bill  further  avers  that  she 
had  expressed  dissatisfaction  with  the 
former  will,  and  announced  her  intention 
to  revokeit.  should  she  outlive  Bishop  Lay; 
but  in  what  respects,  and  to  what  extent, 
she  was  dissatisfied  is  not  averred.  It  is 
averred  that  Campbell's  purpose,  in  sug- 
gesting the  bequests  to  the  Lays,  severally, 
was  partly  to  enable  him  to  deceive  Mrs. 
Rice  as  to  the  amount  he  would  receive  as 
residuary  legatee,  and  partly  to  conciliate 
the  Lays,  and  prevent  the  will  of  1862  from 
being  propounded  for  probate.  His  Interest 
as  residuary  legatee  was  to  diminish  the 
amounts  of  the  legacies  to  the  Lays,  so  as 
to  increase  his  own.  If,  in  accomplishing 
this  purpose,  he  used  arguments  by  which 
to  convince  the  testatrix  of  the  expediency 
of  giving  legacies  to  the  Lays  in  order  to 
prevent  the  first  will  being  propounded  tor 
probate,  and  she  comprehended  the  dis- 
position she  was  making  of  her  property 
in  this  regard,  which  is  not  negatived  by 
the  bill,  this  does  not  constitute  such  un- 
due influence  in  obtaining  the  legacies  as 
would  invalidate  them.  The  bill  simply 
alleges  that  Campbell  suggested  to  her  the 
gift  of  legacies  to  the  Lays.  It  does  not 
aver  that  he  communicated  to  her  his 
motive  or  purpose  for  doing  so.  A  mere 
suggestion  does  not  amount  to  undue  in- 
fluence. With  the  exception  of  Bishop 
Lay's  connection  with  theflrst  will,  there  is 
no  allegation  that  either  of  the  Lay  leg- 
atees ever  attempted  to  use  any  influence 
over  the  testatrix,  or  encouraged  or  knew 
of  any  being  used,  by  any  other  person  in 
thdr  favor.  The  legacies  were  diminished 
from  over  $100,000,  given  in  the  will  of  1862, 
to  less  than  $40,000,  in  the  will  in  contro- 
versy. This  does  not  savor  of  undue  in- 
fluence. We  are  of  opinion  that  the  aver- 
ments of  the  bill  do  not  authorize  any  in- 
ference that  the  legacies  were  obtained  by 
the  exercise  of  any  "undue  influence"  in  the 
legal  sense  of  the  term,  and  are  Insufficient 
to  call  upon  these  l^atees  to  contest  them 
in  chancery. 

The  decree,  so  tar  as  relates  to  the  de- 
murrers of  Beime  Lay  and  others,  is  af- 
firmed, but  reversed  in  all  other  i-espects, 
and  a  decree  here  rendered  overruling  the 
demurrers  of  Archibald  Campbell. 


Johnson  v.  State. 


(88  Ala.  176) 


(Supreme  Court  of  Aldbanui.    Jan.  27,  1800.) 

CORPOBATIOMS  —  CORPOBATB  PBIVILEGEa  —  EXEMP- 
TION OF  Emflotes  fbou  Road  Duty  —  Fobeion 
Decisions. 
1.  Under  Act  Tenn.  Feb.   1846,  Incorporating 
a  railroad  company,  and  providing  that  liie  "offi- 
cers and  servante  of  said  company  shall  be  ex- 
empt from  militaiy  duty  except  in  cases  of  inva- 
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sion  or  Insurrectlonaj  and  shall  also  be  exempt 
from  serving  on  jnries,  and  -working  on  public 
roads, "  and  under  Act  Ala.  Jan.  1850,  incorporat- 
ing the  same  road,  and  allowing  tlye  company  "all 
the  rights,  powers,  and  privileges"  granted  by  the 
former  charter,  a  servant  of  the  company  is  ex- 
empt from  working  on  public  roads  in  Alabama. 

2.  Theexemption  from  such  duty  is  not  a  mere 
personal  privilege  to  the  officers  or  servants  of  the 
company,  but  is  a  right  or  privilege  of  the  corpo- 
ration itself. 

8.  In  a  prosecution  of  an  employe  of  such  com- 
pany for  failure  to  work  the  road,  a  decision  of 
the  supreme  court  of  Tennessee,  declaring  the  ex- 
emption to  be  unconstitutional,  cannot  be  consid- 
ered by  the  court  in  Alabama  unless  it  is  put  in 
eridenoe. 

Appeal  from  circuit  court.  Limestone 
county;  Joh.v  Moore,  Judge. 

Humes,  Wnlker  &  iSAelfej',  for  appellant. 
W.  L.  MaHIn,  Atty.  Gen.,  for  the  State. 

Clopton,  J.  The  flret  section  of  "An 
act  to  Incorporate  the  Memphis  &  Charles- 
ton Railroad  Company,"  passed  by  the 
general  assembly  of  Alabama  In  Jajiuary, 
18.50,  declares:  "Said  company  shall  have 
and  enjoy  all  the  rights,  powers,  and  priv- 
ileges granted  to  them  by  the  acts  of  Incor- 
poration above  mentioned,  and  shall  be 
subject  to  all  the  liabilities  and  restric- 
tions imposed  by  the  same."  The  acts 
above  mentioned  are  recited  in  the  pream- 
ble as  an  act  passed  by  the  state  of  Ten- 
nessee in  February,  1846,  and  an  act  amend- 
ing the  same  passed  in  February,  1848, 
"for  the  formation  of  a  company  under 
the  name  and  style  of  the  Memphis  & 
Charleston  Railroad  Company  for  the  pur- 
pose of  establishing  a  communication  by 
railroad  between  Memphis,  Tennessee,  and 
Charleston,  South  Carolina."  The  thirty- 
fifth  section  of  the  act  of  February,  1846, 
provides :  "  The  prfisident,  directors,  clerks, 
agents,  officers,  and  servants  of  said  com- 
pany shall  be  exempt  from  military  duty 
except  in  cases  of  Invasion  or  insurrection, 
and  shall  also  be  exempt  from  serving  on 
Jaries  and  working  on  public  roads. "  De- 
fendant, who  was  indicted  for  failing  to 
work  on  a  public  road  in  the  county  of 
Limestone  aiter  legal  notice,  claims  that 
the  exemption  from  road  duty  was  con- 
ferred on  the  company  by  the  provisions 
of  the  Alabama  act  of  incorporation  con- 
ferring the  rights  and  privileges  g:ranted 
by  the  Tennessee  act  of  incorporation. 

Notwithstanding  military  duty,  serving 
on  juries,  and  working  on  public  roads 
are  duties  devolved  by  law  upon  the  peo- 
ple as  individuals,  who  alone  are  respon- 
sible for  failure  to  perform  them,  we  do 
not  concur  In  the  position  insisted  on, 
that  the  exemption  from  such  duties  Is  a 
mere  personal  privilege  to  the  officers, 
agents,  and  servants  of  the  company,  and 
not  a  right  or  privilege  of  the  corpora- 
tion. In  Zimmer  v.  State,  30  Ark.  677,  the 
defendant  claimed  freedom  from  liability 
to  work  on  public  roads  under  a  similar 
exemption  contained  in  the  charter  of  the 
company  of  which  he  was  au  employe  and 
servant,  and  the  same  position  now  in- 
sisted on  was  taken.  It  is  said :  "The  ex- 
emption claimed  by  the  defendant  is  not 
a  mere  personal  privilege;  but  it  is  a  val- 
uable right  of  the  company,  granted  to 
it  by  the  state,  to  save  and  protect  it 
against  such  serious  inconveniences  and 


injuries  ag  would  necessaifly  happen  were 
those  upon  whom  It  must  depend  for  that 
vigilance,  promptness,  and  dispatch  indis- 
pensable in  its  business  liable  to  be  called 
away  to  the  pei-formance  of  other  duties. " 
It  is  true  that  charters  of  corporations 
are  to  be  construed  strictly  against  the 
corporators,  and  that  doubts  as  to  the 
proper  constrnccion  are  to  be  solved  in 
favor  of  the  state,  and,  "  where  it  is  sus- 
ceptible of  two  meanings,— the  one  re- 
stricting, and  the  other  extending,  the 
powers  of  the  corporation,— that  construc- 
tion is  to  be  adopted  which  works  the 
least  harm  to  the  state."  The  Blngham- 
ton  Bridge,  3  Wall.  51.  But  the  construc- 
tion should  not  be  so  strained  as  to  defeat 
the  legislative  grants,  if  expressed  in  terms 
free  from  ambiguity,  when  construed  in 
the  light  of  the  attendant  circumstances, 
and  the  purpose  of  the  parties.  That  the 
most  eligible  route  for  the  road  was 
through  a  portion  of  this  state,  and  that 
great  and  lasting  beneflts  would  accrue 
to  its  inhabitants,  are  recited  in  the  pre- 
amble of  the  act  as  forming  the  considera- 
tion of  its  enactment.  The  pui^pose  was 
to  confer  powers,  rights,  and  privileges  co- 
extensive with  those  granted  by  the  Ten- 
nessee act  of  Incorporation ;  and  the  lan- 
guage employed  is  comprehensive  enough 
to  include,  by  necessary  construction, 
each  and  every  right,  power,  and  privilege 
granted  thereby. 

It  is  also  contended  that  no  right  or 
privilege  Is  conferred  by  the  Alabama  act 
which  the  legislature  of  Tennessee  had  not 
authority  to  grant  under  the  constitution 
of  that  state,  though  it  may  be  specially 
mentioned  in  the  act ;  and  we  are  referred 
to  the  case  of  Neely  v.  State,  4  Lea,  316,  in 
which  the  supreme  court  of  Tennessee  held 
a  special  exemption,  in  a  charter  of  incor- 
poration, from  service  as  Jurors  and  ruad 
hands,  in  favor  of  the  officers  and  employes 
of  the  company,  to  be  unconstitutional. 
It  may  be  that  comity  requires  that  we 
should  accept  as  binding  the  decision  of 
the  court  of  last  resort  in  our  sister  state 
as  to  the  constitutionality  of  such  exemp- 
tions ;  and,  on  the  principle  that  a  statute 
adjudged  to  be  unconstitutional  Is  to  be 
regarded  as  having  never  at  any  timebeen 
possessed  of  any  legal  force,  and  as  having 
never  existed,  that  the  exemption  claimed 
was  never  granted.  But  the  decision  of 
the  supreme  court  of  Tennessee  was  not 
put  In  evidence,  and  for  this  reason  can- 
not be  considered  by  us. 

Reversed,  and  remanded. 

(88  Ala,  S83) 

GooDBAR  et  al.  v.  D.vniel  e*  al. 

(Supreme  Cou/rt  of  Alabama.    Jan.  16,  1890.) 

EXBOUTION- PrOPERTT  SUBJBCT  to — HUBBAjrat  ASB 

Wife — ^Notice  to  Aoent. 

1,  A  judgment  debtor  who  pays  out  of  Ills  own 
effects  most  of  the  purchase  money  for  land  which 
is  conveyed  to  his  wife  has  no  interest  in  the  land 
which  is  subject  to  sale  under  execution,  under 
Code  Ala.  1886,  §  2S92,  which  provides  that  "exe- 
cutions may  be  levied  on  real  property  to  which 
the  defendant  has  a  legal  title  or  a  perfect  equity, 
having  paid  the  purchase  money,  or  in  which  he 
has  a  vested  legal  interest  in  possession,  rever- 
sion, or  remainder. " 

8.  Where  a  judgment  creditor  buys  property 
at  sheriff's  sale  to  which  the  judgment  debtor  has 
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no  title,  and  credits  the  amotint  of  his  bid  on  his 
judgment,  the  credit  is  pro  tamto  a  satlstection  of 
the  judgment,  and  a  court  of  equity  cannot  vacate 
the  sale  on  the  ground  that  the  judgment  debtor 
has  no  title: 

8.  Where  a  husband  purchases  property  for 
Us  wife,  the  presumption  is  that  the  money  in- 
vested is  the  wife's  separate  estate;  and  under 
Code  Ala.  1876,  Sg  3706,  §709,  making  the  hnsband 
the  trustee  of  the  wife's  statutory  separate  estate, 
and  charging  him  with  the  duty  of  reinvesting 
the  proceeds  of  its  sale,  he  is  the  agent  of  the  wife 
in  iTiahiTig  the  inrestment;  and  any  Imowledge  of 
the  husband  as  to  a  fraudulent  intent  of  the  ven- 
dor, acquired  while  engaged  in  the  transaction  of 
the  business  as  the  wife's  agent,  is  Imputed  to  the 
wife  as  her  knowledge. 

Appeal  from  chancery  court,  Cherokee 
county ;  Cobbb,  Chancellor. 

The  bill  In  this  case  was  filed  on  the  ISth 
of  February,  1889,  by  the  appeUanta,  Good- 
bar,  White  &  Co.,  against  the  appellees,  J. 
W.  Daniel  and  Mlra  J.  Daniel,  his  wife,  and 
seeks  to  have  the  sale  of  certain  lands  de- 
scribed in  the  bill  set  aside  as  traadnlent, 
the  lands  resold,  and  the  proceeds  thereof 
applied  to  th6  payment  of  debt  due  the 
complainants  by  one  J.  B.  Mackey.  The 
bill  makes  a  case  of  a  debtor  Investing  his 
money,  to  which  the  complainants,  as  his 
creditors,  had  a  prior  right,  in  certain 
real  estate,  -which  he  had  conveye<l  to  his 
■wife  as  a  gift,  to  the  prejudice  ol  the  rights 
of  the  creditors;  and  the  theory  of  the  bill 
is  that  the  complainants,  therefore,  have 
the  right  to  follow  that  money  into  the 
property  so  purchased,  and  may,  if  neces- 
sary, have  the  property  resold  for  the  pur- 
pose of  having  the  proceeds  thereof,  to 
which  they  are  rightfully  entitled,  applied 
to  the  payment  of  their  debt. 

The  facts  upon  which  the  equity  of  the 
bill  is  alleged  to  rest,  and  as  disclosed  by 
the  bill,  are  substantially  as  follows :  Dur- 
ing the  year  1881  the  said  J.  B.  Mackey 
•was  engaged  in  the  mercantile  business  In 
Cherokee  county,  Ala.,  and  his  place  of 
business  was  located  upon  the  lands  de- 
scribed In  the  bin,  and  now  Involved  In  the 
controversy,  and  he  and  his  wife  were  liv- 
ing on  the  said  lands.  The  complainants 
•were  also  engaged  in  the  mercantile  busi- 
ness in  Nashville,  Tenn.,  and  sold  goods  to 
Mackey  on  credit.  In  the  latter  part  of 
the  year  1881  said  Mackey  became  insolv- 
ent, and  failed  in  business.  While  in  this 
failing  condition,  said  Mackey  executed 
mortgages  to  some  of  his  creditors  on  his 
stock  of  goods  and  choses  in  action ;  and 
finally,  on  December  20,  1881,  he  made 
what  purported  to  be  an  assignment  of 
his  stock  of  goods  for  the  benefit  of  his 
creditors.  Just  before  and  after  this  al- 
leged assignment  several  of  the  creditors 
of  said  Mackey  sued  out  attachments 
against  his  stock  of  goods,  and  had  them 
levied  thereon,  the  ground  of  such  attach- 
ments being  that  the  said  Mackey  was 
fraud  nlently  disposing  of  his  property.  On 
the  27th  of  Jananry,  1882,  the  complain- 
ants sued  out  an  attachment  against  the 
said  Mackey,  on  the  ground  that  he  was 
fraudulently  disposing  of  his  property. 
This  attachment  was  placed  in  the  hands 
of  the  sheriff  of  said  county,  and  by  him 
levied  on  the  lands  described  in  the  bill, 
together  with  other  property  belonging  to 
said  Mackey,  on  the  1st  day  of  February, 


1882.  This  a-ttachment  •was  levied  on  the 
land  In  ct)ntroversy  as  the  property  of  said 
J.  B.  Mackey,  the  defendant  J.  M.  Daniel 
being  present  when  said  levy  was  made. 
Judgment  was  obtained  by  the  complain- 
ants on  this  attachment  in  the  circuit 
court,  whence  the  same  had  Issued,  on 
February  21, 1884,  for  something  over  fl,- 
250,  and  condemning  the  said  land  for  the 
satisfaction  of  suchjudgment.  Onthe24th 
of  March,  1884,  a  venditioni  exponao  was 
issued  upon  said  judgment,  and  on  the  5th 
of  March,  1884,  the  said  lands  were  sold  by 
the  sheriff  under  this  writ  issued  upon  the 
Judgment  recovered  by  the  complainants. 
At  this  sale  the  complainants,  being  the 
highest  bidders,  purchased  the  lands  in 
controversy  for  $250,  and  entered  a  credit 
forthat  amount  on tbeirjndgment against 
said  Mackey,  and  the  sheriS  made  a  deed 
to  them  for  said  lands.  The  bill  then  al- 
leges that  said  attachment  was  levied,  the 
writ  ol  venditioni  exponas  -was  issued,  the 
lands  were  sold  by  the  sheriff,  and  pur* 
chased  by  complainants,  and  said  credit 
was  entered  upon  said  judgment,in  total  Ig- 
norance, on  the  part  of  the  complainants, 
of  the  legal  title  not  being  In  said  Mackey, 
and  that  this  ignorance  was  not  the  result 
of  any  fault  or  laches  on  their  part,  but 
that  they  had  exhausted  every  resource  of 
Information  in  order  that  they  might  find 
the  status  of  thetltle.  The  bill  then  alleges 
that,  subsequent  to  this  said  sale  of  the 
lands  incontroversy  by  the  sheriff,  thecom- 
plainants  obtained  information  •which 
showed  that  the  legal  title  to  the  said 
lands  had  never  been  in  the  said  Mackey, 
but,  on  the  contrary,  said  J.  B.  Mackey 
obtained  the  possession  of  said  lands  from 
one  Silas  Neal  and  wife;  that  the  Neals ob- 
tained possession  from  one  Lybass,  who 
obtained  possession  from  one  Jeff  PuUIn, 
who  was  a  brother  of  J.  B.  Mackey's  wife. 
The  purchase  from  said  PuUin  by  Lybass 
•was  never  consummated,  for  the  reason 
that  said  Lybass  never  paid  the  purchase 
money,  and  no  deed  from  PnlUn  to  him 
was  ever  made.  Said  Mackey  obtained 
possession  from  the  Neals  as  aforesaid, 
and  in  consideration  therefor  conveyed  to 
them  a  certain  tract  of  land  belonging  •to 
his  wife,  Sallle  C.  Mackey,  and  during  the 
year  1881  made  other  payments  on  said 
lands  in  goods  out  of  his  store,  and  in 
money  which  was  the  proceeds  of  goods 
sold  by  him  out  of  his  said  store;  and,  as 
the  bill  avers,  on  the  2Sth  of  January, 
1882,  after  his  said  failure  and  assignment, 
paid  tl:e  balance  of  the  purchase  money 
which  was  due  for  said  lands,  before  it  was 
due,  to  thesaid  Pullin.andtook  a  convey- 
ance of  the  title  thereto  In  the  name  of  his 
wife.  The  bill  shows  that  on  the  same 
day,  or  on  the  next  day,  the  said  J.  B. 
Mackey  and  his  wife,  Sallle  C.  Mackey,  con- 
veyed the  lands  in  controversy  to  the  de- 
fendant Mira  J.  Daniel,  in  puisuance  of  a 
previous  agreement  entered  into  between 
said  J.  B.  Mackey  and  the  other  defend- 
ant, J.  M.  Daniel,  the  husband  of  the  said 
Mlra  J.  Daniel.  The  bill  alleges  that  the 
said  J.  B.  Mackey  took  the  title  to  the  said 
lands  In  the  name  of  his  wife,  for  the  pur- 
pose of  defrauding,  etc.,  his  creditors, 
•without  any  consideration  therefor  except 
the  tract  of  land  exchanged,  which  was 
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worth  only  about  $500;  and  that  the  said 
J.  M.  Duiiel,  as  agent  for  bis  wife,  with  a 
knowledge  of  said  J.  B.  Mackey's  fraudu- 
lent Intent  and  purpose  in  conveying  said 
lands,  or  with  a  knowledge  sufficient  to 
put  him  on  inquiry,  which  would  have  led 
to  the  discovery  of  the  fraudulent  intent 
on  the  part  of  J.  B.  lUackey,  purchased 
the  said  lands,  and  took  a  conveyance  of 
the  title  to  the  same  in  the  name  of  his 
wife,  Mlra  J.  Daniel,  who  is  also  made  a 
defendant  to  the  bill. 

There  were  two  separate  assignments 
of  demurrers  by  the  defendant  to  the  bill. 
In  the  first,  the  following  grounds  were  as- 
signed: (1)  "There  is  no  equity  in  the 
bill ;"  (2)  "the  want  of  equity  is  patent  on 
Its  face ; "  (8)  "  the  bill  shows  on  its  face 
that  complainants  have  an  adequate  reme- 
dy at  law  by  ejectment;"  (4)  "non-joinder 
of  parties;"  (5)  "the  bill  fails  to  attach 
exhibits  of  mortgages ; "  and  (6)  "the  bill 
attaches  exhibits  of  assignment. '  The  sec- 
ond demurrer  contained  the  following 
grounds:  (1)  "Said  bill  is  without  equi- 
fy.  In  this :  *  (2)  "  It  fails  to  aver,  and  does 
not  aver,  any  collusion  or  knowledge  of 
any  wrong  or  fraud  on  the  part  of  the 
grantee,  Mlra  J.  Daniel:"  (3)  "becausethe 
levy  and  sale  of  land  was  a  satisfaction 
pro  tantoot  the  complainants' judgment 
and  execution,  which  a  court  of  equity 
cannot  vacate ; "  (4)  "  the  bill  is  not  definite 
In  its  statements  of  any  frauds; "  (5,  6)  the 
bill  does  not  show  that  the  complainants 
and  defendants  are  of  lull  age;  (7)  "the 
complainants  having  purchased  at  the 
sheriff's  sale  at  his  own  suit,  the  doctrine 
of  caveat  emptor  applies,  and  complain- 
ants cannot  be  heanl  to  avoid  this,  and 
undo  their  transaction,  and  set  aside  their 
deed,  because  of  mistake. " 

Upon  the  submission  of  the  cause  on 
demurrer,  the  chancellor  sustained  the 
third  ground  of  demurrer  in  the  first  as- 
signment, and  ttie  second,  third,  and  sev- 
enth in  the  second  assignment,  of  demur- 
rers, and  overruled  all  the  other  grounds. 
The  complainants  prosecute  this  appeal, 
and  assign  this  decree  on  the  demurrers  as 
error. 

Matthews  &  Daniel,  for  appellants. 
Walden  &  Son,  for  respondents. 

SoMERVTi/LB,  J.  1.  The  court,  in  sus- 
taining thethird  grround  of  theflrstdemur- 
rer.ruled  thatthe  complainants, under  the 
facts  stated  in  the  bill,  had  a  plain  and  ad- 
equate remedy  at  law  by  the  action  of 
ejectment.  This  view  can  be  supported 
only  on  the  theory  that,  when  the  com- 
plainants purchased  the  land  in  contro- 
versy at  the  sheriff's  sale  under  the  execu- 
tion issued  against  J.  B.  Mackey  on  their 
judgment,  they  bought  the  l^al  title.  We 
have  many  times  held  that  a  purchaser  of 
the  legal  title  to  land,  sold  under  execution 
at  a  sheriff's  sale,  has  a  plain  ajid  adequate 
remedy  at  law  by  ejectment,  although  the 
land  had  been  fraudulently  conveyed  by 
the  Judgment  debtor  prior  to  such  sale. 
Smith  V.  Cockrell,  66  Ala.  64 ;  Teague  v.  Mar- 
tin, 87  Ala.  5U0,  6  South.  Rep.  362.  In  this 
case,  however,  assuming  the  allegations  of 
the  bill  to  be  true,  as  we  must  do  on  de- 
murrer, Mackey  never  acquired  the  legal 
title  to  the  land,  but  an  equity  only.    One 


Pullen  formerly  owned  the  land,  and  con* 
veyed  itto  Mrs.  Mackey,  the  wife  of  said  J. 
B. Mackey,  the  judgment  debtor;  her  bus- 
band  being  alleged  to  have  paid  most  of 
the  purchase  money  out  of  his  own  effects. 
Mackey  ajud  wife  afterwards  conveyed  to 
Mrs.  Mlra  J.  Daniel,  one  of  the  defendants 
in  the  bill.  One  of  the  questions  which 
arose  in  Smith  v.  Cockrell,  66  Ala.  64,  was 
whether  precisely  such  an  Interest  was  sub- 
ject to  levy  and  sale  under  execution,  as  a 
"perfect  equity,"  within  the  meaning  of 
section  3209  of  the  Code  of  1876,  which  is 
now  section  2892  of  the  present  Code  of 
1886.  We  held  that  It  was  not  subject  to 
sale,  and  consequently  tnat  the  purchajser 
at  such  execution  sale  acquired  no  title  of 
any  kind,  legal  or  equitable,  at  such  sale. 
On  the  authority  of  that  case,  the  com- 
plainants, under  the  facts  stated  in  their 
bill,  acquired  no  interest  of  any  kina  in  the 
land ,  and  certainly  not  the  legal  title.  "They 
had  no  remedy,  therefore,  at  law,  by  eject- 
ment or  otherwise.  The  third  ground  of 
the  first  demurrer  was  erroneously  sus- 
tained. 

2.  The  complainants  are  shown  to  have 
bid  at  the  sheriff's  sale  for  the  land  the 
sum  of  $250, and  they  credited  this  sum  on 
their  judgment  against  Mackey,  which  was 
for  something  more  than  $1,250.  The 
chancellor  properly  ruled,  in  sustaining  the 
third  and  seventh  grounds  of  the  second 
demurrer,  that  this  credit  was  pro  tanto 
in  satisfaction  of  the  complainants'  judg- 
ment, which  a  court  of  equity  would  not 
vacate  on  the  ground  that  the  defendant 
in  execution  had  no  title,  and  the  com- 
plainants acquired  nothing  by  their  pur- 
chase at  the  Hheritt's  sale.  The  question 
whether  a  purchaser  at  sheriS's  sale  will 
be  relieved  from  the  effect  of  his  bid,  on  Its 
being  made  to  appear  that  the  defendant 
in  execution  had  no  title  whatever  to  the 
thing  supposed  to  be  sold,  or  whether  his 
bid  is  an  irrevocable  satisfaction  of  the 
judgment  to  the  extent  of  the  sum  bid  at 
the  sale,  is  one  on  which  the  authorities  are 
about  equally  divided.  Freem.  Judgm. 
(3d Ed.)  §  478;  1  Freem.  Ex'ns  (2d Ed.)  §64. 

The  question  was  settled  In  this  state  as 
far  back  as  the  year  1854.  In  the  case  of 
McCartney  v.  King,  25  Ala.  681,  it  was  held 
that  the  amount  bid  by  a  judgment  cred- 
itor for  certain  slaves  sold  at  sheriff's  sale, 
to  which  the  judgment  debtor  bad  no  title, 
was  properly  credited  upon  the  execution, 
and  was  a  satisfaction  of  it  against  which 
a  court  of  chancery  would  give  no  relief  by 
vB/catlng  the  sale.  The  principle  was  thus 
stated  by  Judge  Qoldthwaitb:  "The  true 
doctrine,  we  think,  Is  this:  The  purchaser, 
where  the  sheriff  is  not  indemnified,  buys 
at  his  own  risk,  and,  if  it  should  turn  out 
that  the  defendant  in  execution  has  no  title 
to  the  property,  he  Is  notwithstanding  lia- 
ble for  the  amount  of  his  bid.  This  is  on 
the  ground  of  contract.  The  oflScer  sells, 
and  the  purchaser  buys,  [not  the  thing 
itself,  but]  the  real  or  supposed  right  which 
the  defendant  in  execution  has  to  it;  and 
the  purchase  operates  precisely  the  same  as 
if  he  had  bargained  for  and  obtained  a 
quitclaim. "  It  appeared  In  that  case  that 
the  purchase  was  made  with  notice  of  the 
defect  of  title.  That,  in  our  opinion,  can 
make  no  difference  in  the  absence  of  fraud. 
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The  baflls  of  the  whole  doctrine  la  the  rale 
of  cuveat  emptor,  which  Is  the  established 
and  well-understood  rale  of  sheriff's  sales. 
This  rule  puts  every  holder  upon  Inquiry  as 
to  the  defendant's  title.  It  proclaims  to 
the  purchaser  that  there  la  no  warranty  of 
title,  and  If  he  buys  he  must  do  so  at  his 
own  risk.  It  warns  him  to  go  and  Inquire 
before  purchasing,  so  that.  If  he  makes  a 
poor  bargain  by  parting  with  his  money 
without  getting  anything  in  return  for  it,  he 
mustenternocomplaint,  no  more  than  if  be 
had  bargained  for  and  obtained  a  mere  quit- 
claim deed.  Smith  v.  Fainter,  6  Serg.  &  R. 
225.  In  the  language  of  Chief  Justice  Gib- 
son in  Freeman  v.  Caldwell,  10  Watte,  9: 
"The  plaintiff's  case  may  be  thought  a 
hard  one;  but  it  is  not  more  so  than  would 
be  the  case  of  a  stronger,  and  to  say  that 
every  sherifl's  vendee,  who  is  deprived  of 
thepropertybytltle paramount, shall  have 
his  money  again,  would  destroy  all  confi- 
dence in  the  stability  of  Judicial  sales." 
And  again,  as  observed  In  another  case, 
(Smith  V.  Painter.  5  Serg.  4  R.  225:)  "If 
.this  were  not  the  law,  an  execation,  which 
is  the  end  of  the  law,  would  only  be  the 
commencement  of  a  new  controversy." 
The  doctrine  of  these  cases  has  long  been 
supposed  to  be  the  law  of  Alabama,  and 
we  adhere  to  them  as  sound.  Jones  v. 
Burr,  63  Amer.  Dec.  699,  and  note  on  pages 
701-706:  1  Freem.  Bx'ns,  (2d  Ed.)  §  64, and 
cases  cited. 

3.  The  bill  shows  that  the  defendant  J. 
W.  Daniel  acted  as  the  agent  of  his  wife, 
Mrs.  Mira  J.  Daniel,  in  making  the  pur- 
chase of  the  land,  in  taking  the  deed  of 
conveyance  for  it,  and  in  paying  the  pur- 
chase money  over  to  the  vendor.  He  thus 
acted  for  her  in  the  whole  transaction  of 
purchase  as  her  authorized  agent.  This 
was  in  January,  1882,  when  the  statutes  of 
this  state  made  the  husband  the  trustee  of 
the  wife's  statutory  separate  estate,  with 
power  to  control  and  manage  the  same, 
and  charged  him  vrith  the  duty  of  reinvest- 
ing the  proceeds  of  its  sale  in  other  prop- 
erty, which  also  became  the  separate  es- 
tate of  the  wife.  Code  1876,  §§  2706,  2709. 
As  husband,  therefore,  Daniel  was  the 
agent  of  his  wife  for  the  purpose  of  mak- 
ing this  investment,  independently  of  his 
appointment  by  her  to  such  agency.  The 
bill  does  not  allege  positively  that  the  pur- 
chase money  used  was  Mrs.  Daniel's  stat- 
utory separate  estate,  but,  taking  its  aver- 
ments most  strongly  against  the  pleader, 
the  inference  is  that  the  money  and  notes 
invested  by  her  allegea  agent  were  hers, 
and.  If  hers,  presumptively  it  was  her  stat- 
utory separate  estate.  Steed  v.  Knowles, 
79  Ala.  446. 

The  alleged  fraudulent  deed  from  PuUen 
to  Mrs.  Mackey,  and  the  one  from  Mackey 
and  wife  to  Mrs.  Daniel,  are  stated  to  have 
been  executed  on  the  same  day,  January 
28,  1882.  The  averment,  then,  that  J.  W. 
Daniel  had  knowledge  of  the  fraudulent 
character  of  the  deed  taken  from  PuUen 
to  Mrs.  Mackey  by  necessary  implication 
charges  that  this  Icnowledgewas  acquired 
during  the  time  of  his  agency,  and  within 
the  scope  of  his  duty  and  power  as  trustee 
of  his  wife's  separate  estate.  There  are 
cases  which  hold  to  the  doctrine  that 
knowledge  of  a  material  fact  acquired  by 
v.Tso.no.e — 17 


an  agent  in  a  former  transaction, compar- 
atively recent  in  point  of  time,  such  as  he 
Is  bound  to  communicate,  if  present  In  his 
mind  and  memory  while  engaged  in  a  sec- 
ond transaction,  shall  operate  as  con- 
structive notice  to  his  principal  in  the  sec- 
ond transaction.  2  Pom.  Eq.  Jur.  §672. 
But  there  is  a  long  line  of  decisions  In  this 
state  which  adopt  the  rule  that  notice  to 
an  agent,  tobind  his  principal, must  have 
been  acquired  by  the  agent  during  his  em- 
ployment, i.  e.,  while  he  Is  actually  en- 
gaged in  the  prosecution  of  his  duties  as 
agent,  and  not  at  a  tdme  antecedent  to  the 
period  of  his  agency.  Wheeler  v.  McQuIre, 
86  Ala.  398,  6  South.  Eep.  190;  McCormick 
V.  Joseph,  88  Ala.  401,  8  South.  Rep.  796; 
Reid  V.  Bank,  70  Ala.  199;  Pepper  v. 
George,  51  Ala.  190;  Terrell  v.  Bank,  12 
Ala.  502;  Mundine  v.  Pitts,  14  Ala.  84,  Lu- 
cas v.  Bank,  2  Stew.  (Ala. )  321.  This  prin- 
ciple Is  one  based  on  expediency  and  sound 
policy.  A  different  rule,  as  long  ago  sug- 
gested by  Lord  Habdwicke,  "would  make 
purchasers'  and  mortgagees'  titles  depend 
altogether  on  the  memory  of  their  counsel- 
ors and  agents,  and  oblige  them  to  apply 
to  persons  of  less  eminence  as  counsel,  as 
not  being  so  likely  to  have  notice  of  former 
transactions."  In  other  words,  a  con- 
trary rule  would  render  It  hazardous  for 
Sersons  to  employ  etflclent  agents,  of  broad 
nowledge  and  wide  experience,  and  force 
selections  to  be  confined  to  men  of  ignorance 
in  affairs,  and  with  narrow  or  no  expe- 
rience. 2  Pom.  Eq.  Jur.  §§  670,  671.  More- 
over, a  designing  agent  would  be  armed 
with  the  power  of  bringing  financial  ruin 
on  his  innocent  principal  by  the  intention- 
al, or  even  fraudulent,  refusal  to  communi- 
cate to  him  his  previously  acquired  knowl- 
edge of  a  secret  equity  In  property  or  other 
latent  defect  of  title,  the  concealment  of 
which  was  dictated  by  the  agent's  greed 
in  earning  his  commissions,  or  other  equal- 
ly selfish  end.  In  this  case,  the  knowledge 
of  the  husband  as  to  the  alleged  fraud 
mustbe  constructively  imputed  to  the  wife 
as  her  knowledge.  White  v.  King,  53  Ala. 
162;  Dunklin  V. Harvey, 56  Ala.  177;  Wade, 
Notice,  §  679.  Under  these  principles  the 
court  erred  In  sustaining  the  second  as- 
slg:nment  of  the  second  demurrer. 

The  decree  of  the  chancellor  Is  reversed 
and  the  cause  is  remanded ,  that  a  decree 
may  be  rendered  on  the  demurrers  in  con- 
formity to  the  principles  announced  in  this 
opinion. 

(88  Ala.  3S) 

Blackshkak  v.  State. 
{Supreme  Cov/rt  of  Alabama.    Jan.  27,  1890.) 
Homicide — Instructions. 
In  a  prosecution  for  murder,  it  is  not  error 
to  refuse  to  charge:   "If  the  witness  J.  fabricated 
a  falsehood  in  order  to  shield  his  own  guilt,  that 
the  jury  may  look  to  that  in  explanation  of  the  ev- 
idence of  defendant,  and  then  may  acqiui  " 

Appeal  from  circuit  court.  Dale  county ; 
J.  M.  Carmichael,  Judge. 
W.  L.  Martin,  Atty.  Gen.,  tor  the  State. 

SoMEBviLLE,  J.  Thcdefeudant  was  con- 
victed of  murder  in  the  first  degree,  and 
was  sentenced  to  imprisonment  in  the  pen- 
itentiary for  life.  One  Jenkins  testified  as 
a  witness  for  the  state;  and  bis  testimony 
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was  not  only  contradicted  in  several  par- 
tlcaiars,  but  left  room  for  the  inference 
that  he  may  himself  hare  been  implicated 
In  the  crime  charged. 

The  only  rullnic  of  tbeconrt  to  which  ex- 
ception is  taken  is  the  refusal  to  give  the 
following  charge,  requested  by  the  defend- 
ant: "It  the  witness  Jenkins  fabricated  a 
falsehood  in  order  to  shield  his  own  grnllt, 
that  the  Jury  may  look  to  that  in  explana- 
tion of  the  evidence  of  the  defendant,  and 
they  may  acquit."  The  refusal  of  this 
charge  was  proper  on  several  grounds; 
(1)  It  was  argumentative  merely,  annoanc- 
ingno  distinct  proposition  of  law;  (2)  it 
was  misleading,  in  the  intimation  that  the 
defendant  might  properly  be  acquitted  if 
Jenkins'  testimony  was  fabricated  and 
untrue,  without  regard  to  the  probative 
force  of  the  other  evidence  in  the  case;  (8) 
it  gave  undue  prominence  to  a  single  feat- 
ure of  the  evidence;  (4)  it  was  ambiguous 
In  meaning. 

The  record  Is  free  from  any  discoverable 
error,  and  the  Judgment  is  affirmed. 


(»■ 


a») 


Brkden  t.  State. 


{SupretM  Court  of  Alabama.    Jan.  37, 1890.) 

CBmnrxL  Lait— Jcbt— Sbbvjch  of  Vknibs — 
Bta'iui'm    Rbfkau 

L  Under  Aot  Ala.  Feb.  28,  1887,  i  8,  tvtalch 
provides  tliat  "no  aot  passed  at  the  present  ses- 
sion of  the  general  assembly  shall  be  repealed  or 
affected  in  any  manner  by  the  adoption  of  this 
Code, "  (Code  Ala.  1886,  g  4149,)  which  prescribes 
the  venire  to  be  served  on  defendant,  is  modified 
oy  Ihe  act  of  February  28,  1887,  prescribing  the 
organization  of  Juries  In  certain  counties,  though 
the  Code  did  not  go  into  ecSect  until  December  &, 
1887. 

8.  Though  the  record  fails  to  show  that  a  copy 
of  the  vembre  and  indictment  was  served  on  de- 
fendant as  ordered,  it  will  t>e  presumed  to  have 
been  done,  in  the  absence  of  objection  in  the  trial 
court. 

Appeal  from  circuit  court,  Lawrence 
county ;  H.  C.  Speake,  Judge. 

Indictment  against  Major  B.  Breden  for 
the  murder  of  Philip  Terry.  From  the 
minute  entry  it  ap];)eared  that,  "defendant 
being  in  open  court,  the  court  caused  the 
box  containing  the  names  of  the  Jurors  for 
the  county  to  be  brought  into  the  court- 
room, and,  after  having  the  same  well 
8haken,the  presiding  Judge,  in  the  presence 
of  the  defetadant,  then  and  there  publicly 
drew  from  said  box  the  names  of  fifty  ju- 
rors, as  follows,  [stating  them,]  a  list  of 
which  was  immediately  made  out  by  the 
clerk  of  the  court,  and  the  sheriff  ordered 
to  summon  the  said  fifty  jurors  to  appear 
on  the  said  6th  day  of  November,  the  day 
set  for  the  trial  of  this  cause ;  and  it  is  or- 
dered by  the  court  that  said  fifty  jurors 
so  drawn  and  ordered  summoned,  togeth- 
er with  the  panel  of  petit  Jurors  organized 
for  the  present  week  of  this  court,  shall 
constitute  the  venire  from  which  the  Jury 
to  try  this  cause  should  be  selected.  And 
it  appearing  that  the  defendant  is  iu  act- 
ual confinement  in  the  county  Jail,  it  is 
ordered  by  the  court  that  the  sheriff  shall 
serve  a  copy  of  the  special  Jury,  drawn 
and  ordered  summoned  to  try  said  case, 
together  with  a  copy  of  the  Jurors  organ- 
ised for  the  present  week  of  this  court,  to- 
gether with  a  copy  of  the  indictment,  up- 


on tbe  defendant  in  person,  one  entire  day 
before  the  said  6th  day  of  NoTeml>er,  tbe 
day  set  for  the  trial. "  There  is  no  bill  of 
exceptions  in  tbe  transcript. 

W.  P.  Cbttwoodftor  appellant.  W.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

SoMEBViLLE,  J.  This  Is  a  capital  case, 
being  an  indictment  for  murder.  The  Jury 
was  organized  under  the  act  of  February 
28, 1887,  (Acts  1886-87,  p.  151,)  which  is  ap- 
plicable to  the  county  of  Lawrence.  The 
trial  of  the  defendant  was  set  for  tbe  week 
during  which  the  order  was  made,  and 
not  for  a  week  subsequent.  Such  beingthe 
case,  section  10  of  this  statute  requires 
that  the  presiding  Judge  shall,  in  open 
court,  draw  from  the  box  containing  the 
names  "not  less  than  26  nor  more  than 
60  of  said  names  for  each  capital  case, "  a 
list  of  which  the  clerk  is  required  to  make 
out,  and  the  sheriff  is  thereupon  required 
to  sum  mon  them .  It  is  provided  that "  the 
names  of  tbe  jurors  so  drawn,  together 
with  the  panel  of  petit  jurors  organised  for 
the  week,  shall  constitute  the  venire  from ' 
which  the  Juries  to  try  said  capital  case 
or  cases  shall  be  selected."  There  Is  a 
proviso  to  the  section  which  does  not 
affect  this  case. 

1.  The  order  and  proceedings  of  tbe 
court  in  regard  to  the  organization  of  tbe 
Jury  substantially  conform  to  the  require- 
ments of  this  statute.  Goley  v.  State,  85 
Ala.  833,  6  South.  Bep.  167;  Morrison  t. 
State,  84  Ala.  405,  4  South.  Bep.  402. 

2.  The  order  given  as  to  the  service  ot 
the  venire  on  the  defendant  was  equally 
free  from  objection.  It  was  that  "the 
sheriff  shall  serve  a  copy  of  tbespeciai  Jury 
drawn  [by  the  Judge]  and  ordered  [to  be] 
summoned  to  try  said  case,  togetberwith 
a  copy  of  the  Jurors  organized  for  the  pres- 
ent week  of  tbe  court, "  including  also  a 
copy  of  the  indictment.  This  embraced 
the  persons  from  whom  the  defendant  was 
required  to  select  his  Jury,  and  necessarily 
constituted  the  list,  to  the  service  ot  which 
be  was  entitled  in  order  to  enable  him  in- 
telligently to  make  such  selection. 

8.  Section  4449  of  the  Code  of  1886,  which 
describes  tbe  venire  required  to  be  served 
on  the  defendant  as  "a  list  of  the  Jurors 
summoned  for  his  trial,  including  the  regu- 
lar Jury  summoned  for  the  week  in  which 
his  case  is  set  for  trittl,"  must  be  consid- 
ered as  modified  by  the  above-cited  act  ot 
February  28,  1K87,  so  far  as  concerns  the 
counties  to  which  the  latter  act  is  applica- 
ble. The  Code,  it  is  true,  went  into  effect 
on  December  25, 1887,  a  later  day  than  the 
act  in  question ;  but  the  act  is  made  oper- 
ative as  a  law  of  superior  force  by  section 
2  of  the  act  of  February  28,  1887,  adopting 
the  Code,  which  section  provides  as  fol- 
lows: "No  act  passed  at  the  present  ses- 
sion of  the  general  assembly  shall  be  re- 
pealed or  affected  in  any  manner  by  the 
adoption  of  this  Code. " 

4.  The  record  fails  to  show  affirmatively 
that  a  copy  of  the  venire  and  indictment 
was  served  on  the  defendantby  thesheriff, 
as  ordered.  Bat,  in  the  absence  of  any 
objection  in  the  trial  court,  based  on  this 
allege<l  defect,  we  will  presume  that  the 
sheriff  discharged  his  duty  by  serving  these 
papers  in  due  time,  in  obedience  to  the  or- 
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der  of  the  court.  Spfcer  t.  State,  69  Ala. 
159;  Parifl  v.  State,  38  Ala.  232:  Shelton  v. 
State,  78  Ala.  5 ;  Clarke  v.  State,  78  Ala.  474 ; 
and  other  cases  cited  on  brief  of  attorney 
general. 

We  discoyer  no  error  In  the  record,  and 
the  Jadsment  Is  affirmed. 

««  Ato.  as)  ' 

Pbbstwood  et  al.  t.  Statk. 

(Supreme  Court  <ff  Alabama,    Jan.  87, 1890.) 

finoxnuTiHS  IjIQuors— Pbohibition— Pomu  of 

CODDTT  C!OX)aS8IOinBB. 

Under  Acts  Ala.  1£80-81.  p.  148,  whloh  pro- 
hibits the  sale  of  liqnor  la  "heat  number  twa 
known  as  'Fairfield  Bieat,  >  in  Covington  county, " 
an  order  of  the  oommlssioners'  court  of  the  county, 
changing  the  bonndaries  of  the  beat  so  as  to  add 
a  portion  of  it  to  an  adJoiniuK  beat,  does  not  aa- 
thorize  the  sale  of  liquor  in  that  portion. 

Appeal  from  circuit  court,  CoTlngton 
county;  John  P.  Hubbabb,  Judge. 

Indictment  against  James  A.  Prestwood 
and  Norman  Mcintosh  tor  unlawfully  sell- 
ing spirituous  liquors.  Defendants  were 
convicted,  and  appealed. 

W.  L.  Martin,  Atty.  Qen.,  for  the  State. 

SoMEKTiLLK.  J.  The  act  of  February  28, 
1881,  (Acts  1880-81.  p.  148,)  prohibits  the 
sale,  giving  away,  or  otherwise  disposing 
of  any  kind  of  spirituous,  vinous,  or  malt 
liquors  in  "  beat  number  two,  known  as 
'Fairfield  Beat,'  in  Covington  county." 
The  effect  was  to  establish  prohibition  as 
the  law  of  the  bent,  with  the  boundaries 
and  area  as  It  was  then  constituted.  If 
the  act  had  declared  the  boundaries  of  the 
beat  It  would  not  have  been  more  definite 
or  fixed  In  its  operation  as  a  rule  of  civil 
conduct.  The  description  was  certain,  be- 
cause perfectly  capable  of  being  rendered 
certain  by  record  evidence. 

It  necessarily  follows  that  the  commis- 
sioners' court  bad  no  right  to  suspend  or 
limit  the  operation  of  the  law  by  narrow- 
ing the  area  of  the  beat.  If  so,  they  might 
entirely  repeal  It,  within  their  mere  discre- 
tion, by  abolishing  the  beat.  The  only 
power  that  conld  repeal  or  suspend  the 
law  was  the  one  by  which  it  had  been  es- 
tablished,—  the  general  assembly,  —  in 
which  alone  is  vested  the  constitutionsd 
authority  to  make  and  unmake  laws. 
Asbnrst  v.  State,  79  Ala.  276;  Const.  Ala. 
1875,  art.  1,5  22. 

The  conviction,  under  the  facts  stated  In 
the  record,  was  proper,  and  the  rulings  of 
the  court  were  free  from  error. 

Affirmed. 

(88  Ala.  M) 

DOTBON  v.  Statb. 
(Supreme  Court  of  Alabama.    Jan.  27, 1890.) 

CKIMIKAI.  liAir — CONrESSIOirS— FOBOEBT— iNSTSnO- 

TiOH— Oboakizatioii  o»  Obans  Jurt. 

1.  A  statement  by  the  ofBcer  who  surested  de- 
fendant tor  forgery,  made  to  him :  "I  have  known 
yon  a  longtime,  and  will  help  yon  all  I  can;  and, 
if  yon  say  yon  did  not  forge  that  paper,  I'll  see 
M.,  and  get  him  to  compromise  it  with  you.  If 
yon  did  do  it,  it  might  be  best  for  you  to  say  so: 
but,  if  you  did  not,  sUck  to  it  that  you  did  not, '' 
—is  not  sniBcient  to  render  a  confession  made  by 
defendant  to  the  ofBoer  inadmissible. 

2.  On  a  trial  for  forgery  the  defendant  re- 
i«uested  the  lollowing  dtiarges:  **(1)  If  the  Jury 


believe  from  the  evidence  that  flie  writing  offered 
in  evidence  is  so  imiwrfect  and  obscure  that  it  is 
unintelligible  without  reference  to  extrinsic 
facts,  they  should  find  defendant  not  gruilty;  (2) 
if  the  jury  believe  from  the  evidence  that  proof 
outside  of  the  writing  was  necessary  to  explain 
it,  they  should  find  defendant  not  guilty;**^  and 
"  (8)  if  the  lury  believe  that  the  facts  necessary 
to  explain  the  written  instrument  are  not  averred 
in  the  indictment,  and  it  Is  necessary  to  resort  to 
these  facts  to  explain  said  writing,  then  they 
should  find  defendant  not  guilty."  Held,  that 
they  involved  the  interpretation  of  a  paper  writ- 
ing by  the  lury,  and  were  properly  refected. 

8.  "Though  the  record  fails  to  show  that  any 
member  of  uie  grand  juiy  was  appointed  foreman 
by  tiie  judge,  yet,  if  the  indictment  was  returned 
indorsed  "A  true  bill, "  and  signed  by  one  of  the 
grand  jury,  styling  himself  "Foreman  of  the  grand 
jury, "  he  will  be  presumed  to  have  been  appoint- 
ed by  the  judge. 

4.  In  such  a  case,  the  question  cannot  be 
raised  in  the  apiwllate  court  when  no  objection 
was  made  in  the  trial  court. 

Appeal  from  city  court  of  Decatur;  W. 
H.  Simpson,  Judge. 

Indictment  against  John  Dotson  for 
forgery.  One  of  the  witnesses,  the  police 
officer  by  whom  defendant  was  arrested, 
testified  that  he  said  to  defendant,  while 
locking  him  up  in  the  Jail:  "John,  I  have 
known  you  a  long  time,  and  will  help  yon 
all  I  can ;  and,  if  yon  say  that  yon  did  not 
forge  that  paper,  I'll  see  Mr.  Morx,  and 
get  blm  to  compromise  it  with  you.  It  you 
did  do  it,  it  might  be  best  for  yon  to  say 
so;  but,  if  you  did  not,  stick  to  it  that 
you  did  not. "  The  witness  further  testi- 
fied "that  he  made  no  promise  except  as 
above  stated,  and  did  not  threaten  de- 
fendant in  any  way,  and  that  defendant 
then  said  he  forged  the  paper,  and  that 
be  wanted  to  fix  it  up."  The  coart  re- 
fused defendant's  request  to  charge  that 
"(1)  If  the  jury  believe  from  the  evidence 
that  the  writing  offered  in  evidence  is  so 
Imperfect  and  obscure  that  it  is  unintelli- 
gible without  reference  to  extrinsic  facts, 
they  should  find  defendant  not  guilty;  (2) 
if  the  Jury  believe  from  the  evidence  that 
proof  outside  of  the  vniting  was  neces- 
sary to  explain  It,  they  should  find  defend- 
ant not  guilty ;  (8)  If  the  Jury  believe  that 
the  facts  necessary  to  explain  the  written 
Instrument  are  not  aveired  In  the  indict- 
ment, and  it  is  necessary  to  resort  to  these 
facts  to  explain  said  writing,  then  they 
should  find  defendant  not  gailty;  (4)  if 
the  Jury  bdleve  the  evidence,  they  must 
find  the  defendant  not  gailty."  Defend- 
ant was  convicted,  and  appealed. 

Wert  &  Speake,  for  appellant.  W.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

Stonk,  C.  J.  The  question  of  the  admis- 
sibility of  defendant's  confessions  as  evi- 
dence against  him  is  not  distinguishable 
in  principle  from  the  same  question  consid- 
ered and  decided  in  Dodson  v.State,  86Ala. 
60, 5  Sou  tb.  Rep.  485.  In  that  case.  toUo  wing 
our  former  rulings,  we  held  the  confessions 
admlBsihle.  We  might  possibly  go  further  in 
this  case,  and  hold  that,  if  any  inducement 
was  held  out,  it  was  that  the  defendant 
should  no  t  confess.  The  inducement  offered 
was  in  substance,  that  if  defendant  was 
not  guilty  he  (the  witness)  would  Intxircedo 
for  him,  and  thought  be  could  bring abotit 
a  settlement  of  the  difficulty,  but,  if  be 
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denied  his  guilt,  to  stick  to  it.  There  is 
nothing  in  this  objection. 

The  first  three  charges  asked  for  defend- 
ant were  severally  faulty.  Each  inroked 
an  Interpretation  of  paper  writings  by  the 
jury;  and  lor  that  reason,  if  lor  no  other, 
each  was  properly  refused.  3  Brick.  Dig. 
p.  107,  §  4.  There  waa  certainly  enough 
criminating  testimony  to  authorize  the 
submission  of  the  case  to  the  Jury.  The 
charge  on  the  effect  of  the  testimony  was 
rightly  refused. 

In  the  organization  of  the  grand  Jnry,  of 
15  persons,  the  record  fails  to  inform  us 
that  the  trial  judge  appointed  any  one  of 
them  to  be  foreman  of  the  body.  Code 
1886.  §  4337.  The  Indictment  was  returned 
by  the  grand  Jury  into  court,  having  upon 
it  the  Indorsement,"  A  true  bill, "  signed  by 
one  of  the  members, styling  himself  "Fore- 
man of  the  Grand  Jury. "  The  record  fails 
to  state  that  this  question  was  raised  iu 
the  court  below.  Probably,  the  proper 
method  of  raising  such  question  would  be 
by  motion  in  the  court  below  to  quash  the 
indictment,  or  to  strike  it  from  the  file, 
and  this  before  plea  to  the  merits.  To 
qnash  it,  under  such  clrcomstances,  would 
delay  or  embarrass  the  progress  of  the 
prosecution  much  less  than  a  ruling  sus- 
taining the  motion,  if  made  in  this  court. 
Code  1886,  S  4394. 

The  indictment  was  returned  into  court 
by  the  grand  Jury  so  organized,  had  on  it 
the  proper  indorsement,  "A  true  bill," 
signed  by  one  of  the  body,  styling  himself 
"  Foreman  of  the  Grand  Jury ;"  and  in  that 
condition  it  was  handed  to  and  inspected 
by  the  judge  presiding,  who  a  few  days 
pr«»viou8ly  had  organized  the  body.  Can 
It  be  supposed  that  an  official  function  as 
Important  as  that  of  indorsing  and  sign- 
ing the  grand  Jury's  finding  would  pass 
the  eye  of  the  presiding  Judges  unnoticed 
and  unrebuked?  In  Floyd  v.  State,  30 
Ala.  511,  the  record  sent  up  to  this  court 
failed  to  disclose  that  any  of  the  grand 
Jurors  by  whom  thelndlctment  was  found, 
except  the  foreman,  had  been  sworn  as 
such.  This  court  said :  "The objection  that 
It  does  not  appear  from  the  record  that 
any  of  the  grand  jnry  besides  the  foreman 
was  sworn  comes  too  late  when  made  for 
the  first  time  In  this  court. "  In  support 
of  that  principle,  section  3591  of  the  Code 
of  1852  was  cited.  That  section,  without 
chang^e  that  atTectsthis  case,  is  section  4445 
of  tiie  Code  of  1886,  and  has  never  been  im- 
paired since  Its  enactment.  This  case  was 
followed  in  Roe  v.State,82AIa.68,3Sonth. 
Rep.  2,  and  in  Harrington  v.  State,  83  Ala. 
9,  8  South.  Rep.  425.  There  is  nothing  in 
this  objection. 

Affirmed. 


(88  Ala.  212) 


Collins  v.  State. 


iSuj/reme  Covrt  of  Alabama.    Jan.  27,  1890.) 
CoNSTiTtmoNAL  IiAW— Tbiai.  bt  Jubt. 

1.  Acts  Ala.  1888-89,  p.  601,  which  confers  on 
the  connty  court  of  Barbour  county  jurisdiction  of 
all  misdemeanors  committed  in  that  county,  and 
provides  that  the  petit  juries  "shall. consist  of  two 
panels,  of  eif^ht  men  each,  and  shall  be  selected 
as  herein  provided, "  and  adopts  liie  gener^  jury 
law,  "except  as  modified  or  repealed  by  this  act, " 
confers  on  the  cotmty  court  power  to  try  misde- 


meanors on  an  Indictment  by  a  jury  of  only  eight 
men. 

a.  Const  Ala.  1876,  art  1,  JS  7,  12,  which  pro- 
vide that  "the  right  of  trial  byjnry shall  remain 
Inviolate, "  and  that  in  all  prosecutions  by  indict- 
ment the  accused  shall  have  "  a  si>eedy  public  trial, 
by  an  impartial  jury"  of  the  county  or  district  in 
which  the  offense  was  committed,  contemplates  a 
common-law  jmry  of  twelve  men,  and  a  statute 
prescribing  that  a  jury  for  the  trial  of  a  misde- 
meanor on  an  indictment  shall  consist  of  eight 
men  is  unconstitutional. 

8.  The  act  conferring  jurisdiction  to  try  mis- 
demeanors on  indictment,  without  a  constitutional 
provision  for  a  trial  by  jury,  is  void. 

Appeal  from  county  court,  Barbour 
county;  A.  H.  Alston,  Judge. 

H.  D.  Clayton,  A.  H.  Merrill,  W.  C.  Swan- 
son,  and  G.  L.  Comer,  for  appellant.  W. 
L.  Martin,  Atty.  Gen.,  tor  the  State. 

SoMEKViLLE,  J".  Tho  Controlling  point 
of  contention  In  the  present  case  is  the  al- 
leged unconstitutionality  of  the  act  ap- 
proved February  20, 1889,  entitled  "An  act 
to  regulate  the  trials  of  misdemeanors  in 
Barbour  county. "  Acts  1888-89,  pp.  501- 
608.  This  statute  confers  on  the  county 
court  of  Barbour  county  jurisdiction  of 
all  misdemeanors  committed  in  that  coun- 
ty, and  provides  for  the  transfer  to  that 
tribunal  of  all  Indictments  pending  and  un- 
tried In  the  circuit  court  on  the  day  of  ad- 
journment of  any  term,  and  regulates  in 
detail  the  procedure  authorized  to  bo 
adopted  on  such  trials.  The  vital  objec- 
tion urged  to  the  act  is  that  it  expressly 
provides  for  the  trial  of  such  cases  by  a 
Jury  of  only  eight  persons,  instead  of 
twelve,  and  authorizes  an  appeal  upon 
conviction  directly  to  the  supreme  court 
only,  thus  depriving  the  defendant  of  bis 
constitutional  right  o(  trial  by  jury.  The 
constitution  of  Alabama  declares  that  "the 
right  of  trial  by  Jury  shall  remain  invio- 
late, "  and  in  all  prosecutions  by  indictment 
that  the  accused  shall  have  "a  speedy  pub- 
lic trial, by  an  impartial  jury"  of  thecoun- 
ty  or  district  in  which  the  offense  was  com- 
mitted. Const.  1875,  art.  1,  §§  7,12.  It  does 
not  admit  ol  controversy  that  the  Jury 
contemplated  by  these  clauses  of  the  con- 
stitution is  a  common-law  jury  of  twelve 
men,  and  that  a  jury  constilnited  o(  a  less 
number  than  this  is  not  a  constitutional 
Jury.  Iron  Co  v.  Cabaniss,  87  Ala.  328,  6 
South.  Bep.  300;  Cooley,  Const.  Llm.  (5th 
Fd.)391;  Sedg.  St.  &  Const.  Law,  (LM  Ed. 
Pom. )  493,  and  note ;  Steamboat  Co.  v.  Rob- 
ert8,48Amer.Dec.  178,193,note;  Wynehamer 
v.  People,  13  N.  Y.  878;  Work  v.  State,  2 
Ohio  St.  296;  Vaughn  v.  Scade,  30  Mo.600; 
State  V.  Kaufman,  1  Crim.  Law  Mag.  57. 
note  61. 

There  are  cases,  it  is  true,  where  the  gen- 
eral assembly  is  constitutionally  author- 
ized to  dispense  with  a  grand  Jury,  and  to 
authorize  by  law  the  prosecution  of  cer- 
tain misdemeanors  before  justices  of  the 
peace  and  other  inferior  courts.  Const. 
1875,  art.  1,  §  9.  And  in  such  case,  the  stat- 
ute authorizing  the  waiver  of  jury  trial  by 
the  defendant,  after  transfer  of  an  Indict- 
ment for  misdemeanor  to  an  inferior  court, 
has  been  held  to  be  free  from  constitu- 
tional objection.  Connelly  v.  State,  60  Ala. 
89.  So,  where  a  right  of  appeal  is  secured 
to  a  higher  court,  with  a  right  of  trial  there 
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by  a  common-law  jury,  the  right  may  even 
thus  be  practically  preserved.  Sedg.  St.  ft 
Ctonst.  Law,  (Pom.  2d  Ed.)  491.  This  case 
tails  within  none  of  these  exceptions  or 
modiflcations  of  the  general  mleanderdls- 
cuBslon. 

A  close  inspection  of  the  statute  under 
consideration  leaves  no  doubt  as  to  what 
was  thQ  legislative  intent  as  to  the  com- 
position of  the  only  kind  of  Jury  authorized 
to  be  organized  under  its  provisions.  It 
Is  a  jury  of  eight  persons,  and  none  other. 
It  is  declared  that,  "if  a  Jury  is  demanded, 
the  court  shall  make  an  entry  thereof  on 
the  record,  and  proceed  as  herein  pro- 
vided ; "  meaning  thereby  In  the  mode  pre- 
scribed by  the  act.  Acts  1888->»,  p.  602,  g  6. 
It  is  thereupon  provided  that  the  petit 
Juries  "shall  consist  of  two  panels,  of  eight 
men  each,  and  shall  be  selected  as  herein 
provided,"  but  may  be  impaneled  under 
the  general  law.  So  the  authority  to  or- 
der special  venires,  and  select  tales  Jurors, 
under  the  general  Jury  law  as  it  stands  in 
the  Code,  Is  coupled  with  the  limitation,"  ex- 
cept as  modified  by  this  act. "  Page  507,  $ 
34.  And  again,  the  general  Jury  law  is  de- 
clared applicable,  "except  as  modified  or 
repealed  by  this  act. "  A  guarded  caution 
Is  thns  manifest  that  the  authority  of  the 
connty  court  to  organize  juries  shall  be 
limited  to  Juriescomposedofelgbtpersons. 
The  intention  to  exclude  the  power  to  in- 
crease the  number  to  twelve  is  as  clear  as 
language  can  make  it,  short  of  express  pro- 
hibition. Byneceseary  implication,  weare 
driven  to  the  conclusion  that  the  jurisdic- 
tion attempted  to  be  vested  in  this  court 
embraced  the  power  to  organize  but  one 
sort  of  Jury.and  that  is  ajury  of  eight  men. 
This  feature  of  the  law,  under  the  author- 
ities cited  above,  is  palpably  unconstitu- 
tional. 

Striking  out  the  section  authorizing  the 
organization  of  these  imperieot  Juries  as 
▼old,  and  we  have  fin  act  authorizing  the 
trial  of  adefendantonan  Indictment,  with- 
out providing  for  a  trial  by  jury  in  any 
mode,eltherdirectly  by  the  court  on  which 
Jurisdiction  Is  conferred,  or  by  appeal  to 
another  tribunal  in  which  the  right  is  se- 
cured. This  was  not  the  legislative  inten- 
tion, and, if  it  were,theact  iia repugnant  to 
the  clauses  In  the  declaration  of  rights 
above  cited,  which  provide  for  a  Jury  trial 
by  twelve  men  in  all  prosecutions  by  indict- 
ment, and  the  purpose  of  which  was  to 
preserve  the  right  inviolate.  In  this  view 
of  the  case,  under  the  authorities,  the  whole 
act  must  fall.  Railroad  Co.  v.  Morris,  65 
Ala.  198;  Powell  v.  State,  89  Ala.  13; 
Stewart  v.  Commissioners,  82  Ala.  209,  2 
Sonth.  Bep.  270;  Allen  v.  Louisiana,  103 
n.  S.  80;  Ex  parte  Bonndtree,  51  Ala.  42; 
Easberry  v.  Seay,  83  Ala. 614,  8  South.  Bep. 
804. 

The  Judgment  must  be  reversed.  We 
cannot  remand  the  cause  to  the  county 
court,  because  the  statute  above  discussed, 
purporting  to  give  that  tribunal  jurisdic- 
tion, is  void  and  inoperative,  and  confers 
no  Jurisdiction.  Wedo  notdecide  tbeques- 
tlon  whether  the  cause  has  or  has  not  been 
discontinued  in  the  circuit  court  by  the  at- 
tempted removal  therefrom,  but  leave  this 
an  open  inquiry.  Ex  parte  Bivers,  40  Ala. 
712. 
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{Supreme  Otwrt  of  Alabama.    Jan.  87, 1880.) 
MisoBOBNiLTioH  — iKDionRKT— EWnnsos— NSSBO. 

1.  An  indictment  which  avers  that  "B.,  a  no- 
RTo  man,  and  L.,  [defendant,]  a  white  woman, 
did  intermairy  or  live  in  adultery  or  fomicatioD 
witb  each  otiier, "  snffloienUy  charges  the  crime 
of  miso^^natlon. 

8.  In  a  prosecution  for  miscegenation,  it  is  not 
error  to  allow  the  state  to  make  prof ert  to  the  jury 
of  the  person  cliarged  in  the  indictment  to  be  the 
paramour  of  defendant,  in  order  that  they  may 
determine  his  color  by  inspection. 

8.  Under  Code  Ala.  1886,  {  3,  ol.  5,  which 
makes  the  term  "negro"  to  include  the  term  "mu- 
latto," a  conviction  on  an  indictment  charging 
cohabitation  with  a  negro  is  supported  by  proof 
of  cohabitation  with  a  mulatto. 

4.  Proof  of  the  parties  living  together  in  adul- 
tery for  a  single  day  with  the  intention  to  oon- 
tinue  the  relation  is  snfflcient,  and  it  is  not  neo- 
essary  to  establish  any  agreement  or  understand- 
ing between  them  that  sexual  intercourse  should 
continue. 

6.  The  state  cannot  attack  the  character  for 
cliastity  of  female  defendant 

Appeal  from  circuit  court,  Pike  county ; 
John  P.  Hubbard,  .Tudge. 

Indictment  against  Martha  Linton. 
The  indictment  charged  "that  John  Blue, 
a  negro  man,  and  Martha  Linton,  a  white 
woman,  did  Intermarry,  or  live  in  adultery 
or  fornication  with  each  other,  against  the 
peace,"  etc.  The  court  refused  to  give  the 
following  charges  requested  by  defen'^ant: 
"(1)  If  the  jury  believe  the  evidence,*"lSiey 
must  find  the  defendant  not  guilty  of  felo- 
nious adultery,  as  charged  in  the  indic1>- 
ment.  (2)  In  adultery  cases  It  is  permis- 
sible for  the  state  to  show  that  the  female 
defendantis  alewd  woman ;  that  her  char- 
acter for  chastity  is  bad.  (8)  If  the  juiy 
believe  the  evidence,  they  must  find  the  de- 
fendant not  guilty.  (4)  If  the  evidence 
leaves  in  the  mind  of  the  jury  a  doubt 
whether  John  Blueis  a  negro  or  a  mulatto, 
they  must  find  the  defendant  not  guilty. 
(5)  The  evidence  must  not  only  show  be- 
yond a  reasonable  doubt  that  John  Blue 
and  the  defendant  had  sexual  intercourse 
with  each  other,  but  also  that  there  was 
an  agreement  between  them  to  keep  up  or 
continue  such  intercourse.  (6)  If  the  dr- 
cumstances  in  evidence  conduce  as  strongly 
to  show  that  the  act  of  sexual  intercourse 
was  committed  with  Georg^e  Blue  as  with 
John,  and  the  jury  have  a  doubt  as  to 
which,  it  is  their  dutyto  acquit;  or, unless 
the  jury  are  satisfied  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  sexual 
intercourse,  with  an  agreement  to  continue, 
wascommitted  with  Joiin  Blue,  they  must 
acquit.  (7)  The  state  must  prove  be- 
yond a  reasonable  doubt  that  John  Blue 
is  a  negro ;  and,  if  the  evidence  shows  that 
he  is  a  mulatto,  then  the  defendant  is  not 
guilty.  (8)  It  isnotsufilcient  to  convict  to 
show  that  the  defendant  bad  one  act  of  sex- 
ual intercourse  with  John  Blue  without 
more,  but  the  evidence  must  show  beyond  a 
reasonable  doubt  that  there  was  an  agree- 
ment between  the  two  to  continue  that  il- 
licit relation.  (9)  It  is  competent  tor  the 
Jurj  to  look  to  the  fact,  if  it  be  proved,  that 
the  defendant  was  at  the  house  which  was 
the  home  of  two  men,  one  of  whom  (John 
Blue)  was  married;  and  if  they  have  a 
doubt  as  to  which  one  of  the  two  the  def  end- 
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ant  had  sexual  Intercourse  with,  If  with 
tither,  then  they  must  acquit  her. " 
W.  L.  Martin,  Atty.  Gen.,  tor  the  State. 

MoClellan,  J.  The  indictment  in  this 
case  Buflaciently  charges  the  crime  of  mis- 
cegenation against  the  appellant,  a  white 
woman,  and  John  Blue,  a  negro  man. 
Pace  V.  State,  69  Ala.  231 ;  Code,  §  4189. 

There  was  no  error  in  allowing  the  state 
to  makeprofertol  the  person  of  .lohn  Blue 
to  the  jury,  in  order  that  they  might  de- 
termine by  inBi)ection  whether  he  was  a 
negro,  as  charged  In  the  Indictment.  There 
bad  been  a  severance  in  the  trials  of  the  ap- 
pellant and  Blue,  and  evidence  of  this  char- 
acter is  cearly  competent  to  show  sex, 
(White  V.  State,  74  Ala.  31;)  age,  (State 
V.  Arnold,  13  Ired.  184;)  personal  resem- 
blance, (State  V.  Woodruff,  67 N. C.  89 ;  State 
T.  Britt,  78  N.  C.  439;)  color  and  race, 
(Oarrln  v.  State,  52  Miss.  207 ;  Gentry  v. 
McMinnIs,3Dana,386;)  and  many  liketacts 
In  regard  to  the  personality  of  the  defend- 
ant himself,  or  of  any  other  individual  in- 
volved in  the  issue,  (Whart.  Grim.  £v.  { 
811  et  seq.) 

Clause  5,  §  2,  of  the  Code,  defines  the  terms 
"negro"  and  "mulatto, "when  and  as  used 
in  the  Code,  and  makes  the  former  include 
the  latter,  and  the  latter  to  mean  "  a  per- 
son of  mixed  blood,  descended  on  the  part 
of  the  father  or  mother  from  negro  ances- 
torSjto  the  third  generation  inclusive, 
th«<lgh  one  ancestor  of  each  generation 
may  have  l>een  a  white  person."  Inter- 
preted in  the  light  of  these  definitions,  sec- 
tion 4018,  tor  a  violation  of  which  the  ap- 
pellant was  convicted,  may  be  read  as  if 
the  words,  "or  the  descendants  of  any 
negro,"  etc.,  to  the  word  "intermarry," 
were  omitted,  since  the  precedidg  word, 
"n^^o,"  embraces  all  descendants  of  a 
negro  to  the  third  generation,  though  one 
ancestor  of  each  generation  be  a  white 
person.  And  a  conviction  had  on  proof 
that  one  of  the  parties  was  a  mulatto 
would  not  be  bad  for  variance,  since  "  mu- 
latto" and  "negro"  are  interchangeable 
terms  throughout  this  body  of  laws.  The 
contention  of  appellant,  that  shecould  not 
be  convicted  of  the  felonious  grade  of  the 
offense  charged,  if  it  appeared  that  her 
paramour  was  a  mulatto,  the  indictment 
charging  cohabitation  with  a  negro,  pro- 
ceeded, doubtless,  on  the  meaning  of  those 
terms,  unaffected  by  the  statute  to  which 
we  have  referred ;  that  is,  that  a  negro, 
generically  considered,  is  a  descendant  of 
the  whole  blood  from  the  black,  wooly- 
headed  race  of  southern  Africa,  (Felix  v. 
State,  18  Ala.  726;)  and  that  a  mulatto  is 
of  the  half-blood, — "a  person  who  is  the 
offspring  of  a  negress  by  a  white  man,  or 
of  a  white  woman  by  a  negro,"  (Thurman 
V.  State,  18  Ala.  278.)  Upon  whatever 
ground  the  contention  was  predicated,  it  Is 
untenable,  and  the  charges  of  the  primary 
court,  to  the  effect  that  conviction  of  a  fel- 
ony could  be  had  if  the  man  were  shown 
to  be  a  mulatto,  as  well  as  its  refusals  of 
charges  requested  which  asserted  or  were 
based  on  the  contrary  proposition,  were 
free  from  error. 

The  charges  requested  by  the  defendant, 
to  the  effect  that  there  could  not  be  a  ver- 
dict of  guilty  unless  the  jury  should  find 


there  was  "an  agreement  "or  "understand- 
ing" bet  ween  the  parties  that  sexual  Inter- 
courseshonld  continue,  palpably  tended  to 
mislead  the  Jury  into  a  belief  that,  although 
the  parties  for  a  given  time  (a  single  day 
It  may  be)  lived  together  in  adultery.  In- 
tending to  continue  that  relation,  yet  they 
could  not  be  convicted  unless  this  inten- 
tion to  so  continue  was  evidenced  by  an 
agreement— a  compact— to  that  effect,  and 
notwithstanding  the  circumstances  might 
have  clearly  indicated  such  intention,  aside 
and  apart  from  any  agreement.  The 
charges  were  properly  rStused.  Hall  v. 
State,  63  Ala.  463;  Smith  v.  State,  39  Ala. 
654. 

Charg:e  No.  4  asked  by  the  defendant,  and 
refused,  was  purely  an  argument,  btised 
on  the  failure  of  the  state  to  show  that  the 
character  of  thedefendant  foirchastity  was 
bad.  Moreover,  the  charge  was  affirma- 
tively bad.  On  the  trial  of  the  female  de- 
fendant (and  she  alone  was  on  trial  here) 
It  is  not  competent  for  the  state,  to  attack 
her  character  for  chastity.  Blackman  v. 
State,  86  Ala.  295. 

The  remaining  requests  for  instructions 
base  defendant's  right  to  an  acquittal 
upon  the  July's  having  a  doubt— whether 
reasonable  or  not  is  not  hypothesized — 
as  to  whether  she  lived  in  adultery  with 
John  Blue,  as  charged,  or  with  another 
named  person.  Their  r^usal  was  manl- 
festiy  proper.  Humbree  v.  State,  81  Ala. 
67,  1  South.  Rep.  648;  Jones  v.  State,  79 
Ala.  23. 

We  discover  no  error  in  the  record  and 
the  judgment  of  the  circuit  court  of  Pike  is 
affirmed. 


W1N8L.OW  y.  Jones  et  at. 


I  Ala.4M> 


{Supreme  Cowt  of  Aldbaima.    Feb.  1,  1S90.) 
CHATTIL  HOBTOAOB8 — Altebxtiom  bt  Conssht. 

Under  Code  Ala.  1886,  i  1781,  which  provides 
tliat  "a  mortgage  of  personal  property  is  not  valid 
unless  made  in  writing,  and  subscribed  by  the 
vaortgagor, "  when,  by  request  of  the  mortgagors, 
part  of  the  property  embraced  in  the  mortgage  is 
released,  and  other  property  substituted  by  inter- 
lineation, the  mortgage,  as  altered,  is  valid. 

Appeal  from  circuit  court,  Butler  coun- 
ty; John  P.  Hubbakd,  Judge. 

Action  by  W.  A.  Winslow  against  J.  C. 
Jones  and  Harvey  Jones.  Judgment  was 
rendered  for  defendants,  and  plaintiB  ap- 
pealed. 

C.  L.  Wilkinson  and  Ricliardson  &  Stein- 
er,  for  appellant. 

Clofton,  J.  Appellant,  as  mortgagee, 
brings  against  appellees,  as  mortgagors, 
the  action  of  detinue  for  the  recovery  of  a 
horse.  The  mortgage,  which  was  of  per- 
sonal chattels,  was  executed  February  II, 
1888,  and  included  at  that  time  two  horses. 
Some  months  after,  by  request  and  con- 
sent of  the  mortgagors,  both  being  pres- 
ent, one  of  the  horses  originally  included 
in  the  mortgage  was  released  therefrom, 
and  in  lieu  thereof  the  horse  now  sued  for 
was,  by  interlineation,  substituted.  The 
sole  question  presented  is  whether,  under 
section  1731  of  the  Code,  which  declares, "a 
mortgage  of  personal  property  is  not  valid 
unless  made  in  writing,  and  subscribed  Hv 
the  mortgagor, "  the  mortgage  is  valid. 
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and  passed  the  title  to  the  horse  in  con- 
troyerey. 

The  general  rule,  that  parties  may  alter 
or  modify  at  pleasure  their  contract  after 
its  consummation,  applies  to  deeds  and 
mortgaKes.  An  Insertion  of  other  per- 
sonal property  in  a  mortgage  is  but  a 
modification  or  alteration  of  the  contract, 
which  is  notprobibited  by  any  ruleof  law, 
and  which  the  parties  are  competent  to 
make.  In  reference  to  alterations  and  in- 
terlineations in  a  conveyance  of  real  estate, 
made  in  the  handwriting  of  the  grantor, 
Brickbll,  C.  J.,  says  in  Sharpe  v.  Orme, 
61  Ala.  203:  "If  it  had  been  shown  they 
were  made  after  the  delivery  of  the  deed, 
the  conclusion  wonld  be  that  they  were 
made  by  consent,  and  the  validity  of  the 
deed  would  be  unaffected  by  them,  if  it 
were  not  that  an  attestation  by  witness- 
es, or  an  aclcnowledgment  of  execution  be- 
fore a  proper  oflScer,  is  essential  to  the 
Talld  execution  of  a  conveyance  passing 
the  l^al  estate  in  lands. "  Neither  attes- 
tation by  witnesses,  nor  acknowledgment 
before  an  ofllcer,  is  essential  to  the  valid 
execntion  of  a  mortgage  of  personal  prop- 
erty ;  hence  the  insertion  of  other  personal 
property  by  consent  of  all  the  parties  does 
not  affect  Its  validity.  A  resubscriptlon 
wiinld  be  a  mere  formal  and  useless  cere- 
mony. In  note  1,  {  668a  Jl  Oreenl.  Ev.,  the 
,  annotator  remarks:  "whenever,  there- 
fore, a  deed  is  materially  altered,  by  con- 
sent of  tiie  parties,  after  its  formal  execu- 
tion, the  grantor  or  obligor  assents  that 
the  grantee  or  obligee  shall  retain  it  tn  Its 
altered  and  completed  form,  ae  an  in- 
strument of  title ;  and  this  assent  amounts 
to  a  delivery  or  redelivery,  as  the  case  may 
require,  and  warrants  the  jury  in  finding  ac- 
cordingly. "  "When  the  mortgage  to  plaintiB 
was  interlined  in  the  manner  here  shown, 
and  again  delivered  to  the  mortgagee, 
with  intent  that  he  should  retain  it  as 
thus  altered,  it  became  operative  as  an  in- 
strument of  conveyance,  having  the  same 
effect,  as  between  the  parties,  as  if  a  new 
mortgage  had  been  made.  Bassett  v.  Bas- 
sett,  55  Me.  127.    Reversed  and  remanded. 

(88  Ala.SU) 

YouMOBLOOD  et  ah  t.  Stage  et  al. 
(/Supreme  Court  of  Alabama.  Feb.  1,  1890.) 
Habbied  Wombs — ^Mxceanios'  Lieits. 
Code  Ala.  1886,  {  2846,  provides  that  "the 
wife  has  fall  legal  capaiDity  to  contract  in  writing" 
as  if  ahe  were  sole,  with  the  assent  or  concurrence 
of  the  husband  expressed  in  writing;"  section 
3018  provides  for  a  material-man's  lien  for  mate- 
rials furnished  for  the  construction  or  repair  of 
any  building,  "by  virtue  of  any  contract  with  the 
owner  or  proprietor  thereof,  or  his  agent,  trustee, 
oentractor,  or  suboon  tractor;"  and  section  3046  pro- 
vides that  "every  person,  including  married  wo- 
men and  cestuis  que  trust,  for  whose  use,  benefit, 
or  en]oyment  any  building  or  improvement  shall 
be  made,  is  embraced  within  the  words  'owner 
or  proprietor, '  as  used  in  this  chapter. "  peld, 
that  a  lien  may  be  acquired  under  a  contract  wiUx 
the  agent  of  a  married  woman. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sharfe,  Judge. 

Parson,  Darby  &  Bumey  and  Watta  & 
Son,  for  appellants.  F.  S.  Ferguaoa  and 
W.  R.  Bougbtoa,  for  appellees. 


CtoPTON,  J.  By  this  action  appellants 
seek  to  enforce  a  lien  for  lumber  and  other 
materials  furnished  for  the  erection  of  a 
building  on  a  lot  in  the  city  of  Birming- 
ham, of  which  the  defendant  Mrs.  McAnal- 
lyls  the  owner.  The  materials  were  fur- 
nished to  W.  N.  Stage,  who  was  engaged 
in  erecting  the  building  under  a  contract 
with  Mrs.  McAnally.  To  the  action  she 
filed  a  plea  of  coverture,  to  which  plain- 
tiffs demurred.  The  demurrerhavlng  been 
overruled,  and  plaintiffs  declining  to  take 
issue  on  the  plea,  or  to  plead  over,  judg- 
ment was  rendered  for  the  defendants. 

In  Ex  parte  Schmidt,  62  Ala.  253,  It  was 
ruled  that,  under  the  statutes  in  force  at 
the  time  the  contract  in  that  case  was 
made,  a  lien  attached  to  property,  which 
was  the  statutory  separate  estate  of  a 
married  woman,  for  materials  furnished, 
under  a  contract  with  her  husband,  in  the 
erection  of  a  dwelling  thereon  for  her  Im- 
mediate use,  benefit,  or  enjoyment.  In 
Schmidt  T.  Joseph,  66  Ala.  476,  the  same 
mllng  wafi  made  in  respect  to  property  the 
title  of  which  was  in  a  trustee  for  the  sole 
and  separate  use  of  Mrs.  Joseph ;  being  an 
equitable,  as  then  dlstingniiBhed  from  a 
statutory,  separate  estate.  The  correct- 
ness of  these  mllngs,  under  the  statutes 
as  they  stood  at  that  time,  is  not  ques- 
tioned or  controverted ;  but  it  is  contend- 
ed that  they  are  Inapplicable  to  acontract 
made  by  the  wife,  without  the  assait  or 
concurrence  of  the  husband,  since  the  act 
of  February  26,  1887,  went  into  effect. 
The  argument  is  that  the  conclusion  in 
Ex  parte  Schmidt,  supra,  is  rested  on  the 
trusteeship  of  the  husband,  and  his  gener- 
al  power  as  such  trustee  to  improve  the 
wife's  separate  property;  and  that  the 
act  of  February  28, 1887.  which  composes 
sections  2841-2851,  mcluslve.  of  Code  1886, 
introduced  a  new  system  of  laws,  which 
abolished  the  trusteeship  of  the  husband, 
and  abrogated  the  existing  distinction  be> 
tween  equitable  and  statutory  separate 
estates,  except  as  to  property  convej'ed  to 
an  active  trustee  for  thebeneflt  of  the  wife. 
The  insistence  is  that,  the  trusteenhlp  be- 
ing abolished,  the  decision  Is  inapplicable. 

The  full  extent  and  effect  of  the  decision 
in  Ex  parte  Schmidt  Is  made  manifest  by 
reference  to  sections  3440,  SiBO,  Code  1876, 
which  were  beingconsidered  and  construed 
as  compared  with  the  sections  of  the  same 
Code  creating  and  regulating  separate 
estates,  and  by  reference  to  the  complaint 
in  that  case.  The  first  section  provided 
that  every  mechanic  or  other  person,  who 
shall  do  or  perform  any  work  or  labor  up- 
on, or  furnish  any  material  for  any  build- 
ing or  improvement  upon,  land,  under  or 
by  virtue  of  ani*  contract  with  the  owner 
or  proprietor  thereof,  or  his  agent  or  trus- 
tee, contractor  or  subcontractor,  shall 
have,  upon  complying  with  the  provisions 
of  the  statutes,  a  lien  to  the  ext?nt  and 
in  the  manner  provided  upon  the  building 
or  Improvement,  and  upon  the  land  upon 
which  the  same  is  situated,  for  his  work 
and  labor  doneormaterialfurnished.  The 
other  section  declared :  "  Every  person,  in- 
cluding all  cestuis  que  trast,  for  whose 
Immediate  use,  enjoyment,  or  benefit  any 
building,  erection,  or  improvement  shall 


Digitized  by 


Google 


264 


80UTHEEN  REPOBTEE,  Vol,  7. 


(Ala. 


be  made,  shall  be  included  by  the  words 
'  owner  or  proprietor  thereof,'  under  thl8 
chapter,  not  excepting  married  women, 
as  to  their  separate  property. "  The  com- 
plaint did  not  aver  that  the  contract  was 
made  by  the  husband  as  trustee,  nor  that 
he  was  trustee,  but  it  substantially  alleged 
that  the  contract  was  made  by  him  as 
agent, and  that  the  work  was  dune  on  the 
house  and  materials  fumishfd  for  the  im- 
mediate use,  benefit,,  and  enjoyment  of 
the  wife.  It  was  held  that  these  aver- 
ments brought  the  case  directly  within 
the  provision  of  sections  3440  and  3460.  It 
is  true  that,  in  the  opinion  rendered,  refer- 
ence is  made,  arguendo,  to  the  trusteesbip 
of  the  husband,  and  his  power  as  such  to 
contract  for  the  improvement  of  the  wife's 
separate  property,  without  her  participa- 
tion in  making  the  contract;  and  it  was 
held  that  under  the  statute  a  mechanic 
who  did  work  or  a  material-man  who 
furnished  materials  in  the  erection  of  a 
building,  or  in  making  improvements  on 
the  wife's  separate  property,  under  a  con- 
tract with  the  husband  as  trustee,  bad 
the  statutory  lien  on  such  property,  if  the 
requirements  of  the  statute  were  complied 
with.  But  it  is  also  said :  "We  hold,  fur- 
ther, that  the  wife,  by  her  own  contract 
for  building, improvement,  etc.,  may  fasten 
a  lien  on  her  separate  property,  it  the 
building,  erection,  or  improvement  be  for 
her  immediate  use, enjoyment,  or  benefit." 
A  contract  with  the  husband  as  trustee  was 
not  essential  to  create  the  lien;  a  contract 
by  the  wife  or  her  agent  was  sufficient. 

Sections  3440  and  .3460  were  first  enacted 
by  the  act  of  March  6, 1876,  the  provisions 
of  which  act  were  incorporated  in  sections 
S440-8460,  Inclusive,  Codel876,  (Act8l875-76, 
p.  165.)  Prior  thereto  the  sections  of  that 
Code  in  relation  to  separate  estates  had 
been  enacted,  and  were  in  force  at  that 
time.  Under  these  sections,  the  wife  had 
not  capacity  to  contract,  or  to  charge  her 
statutory  separate  estate  with  any  debt. 
Even  its  liability  for  articles  of  comfort 
and  support  of  the  household  did  notarise 
from  the  contract  of  the  wife,  but  was 
created  and  fixed  by  the  statute,  depend- 
ent upon  the  contract  of  the  husband,  ex- 
press or  implied.  His  personal  liability 
was  an  indispensable  element.  In  this 
state  of  the  legislation  respecting  the  ca- 
pacity of  the  wife,  sections  3440  and  3460 
were  adopted.  The  intent  of  the  legisla- 
ture, and  their  operation  and  effect,  were 
to  confer  authority  on  the  wife  to  fasten  a 
Uen  on  her  separate  property,  by  her  own 
contract,  for  building  on  or  Improving 
the  same.  The  act  of  February  28, 1887, 
does  not  operate  to  diminish,  butenlarges,  . 
the  capacity  of  the  wife  to  contract.  Sec- 
tion 2346,  Code  1886,  declares:  "The  wife 
has  full  legal  capacity  to  contract  in  writ- 
ing as  if  she  were  sole,  with  the  assent  or 
concurrence  of  the  husband,  expressed  in 
writing."  That  act  did  not  repeal  or  mod- 
ify the  operation  of  sections  3440  and  3460 
of  the  Code  of  1876,  either  expressly  or  by 
implication.  They  are  not  mentioned  in 
the  repealing  clause,  by  which  several  of 
the  other  sections  are  expressly  repealed 
by  numbers.  They  are  carried  and  incor- 
porated in  the  Code  of  1886  in  language 


more  succinct,  but  more  explicit.  The 
words,  "under  or  by  virtueof  any  contract 
with  the  owner  or  proprietor  thereof,  or 
his  agent,  trustee,  or  contractor,  or  sub- 
contractor," are  retained  in  section  3018  of 
the  latter  Code.  And  section  3046  defines 
who  is  the  owner  or  proprietor,  as  used 
in  section  3018,  in  the  following  terms: 
"Every  person,  including  married  women 
and  cestuis  q  ue  trust,  for  whose  use,  benefit, 
or  enjoyment  any  building  or  improve- 
ment shall  be  made,  is  embraced  within  the 
words 'owner  or  proprietor,' as  used  in 
this  chapter."  When  we  bear  in  mind 
that  the  trusteeship  of  the  husband  was 
abolished,  and  the  wife  waa  clothed  with 
power  to  manage  and  control  her  sepa- 
rate property  without  the  Intervention  of 
a  trustee,  it  seems  that  the  changes  In 
the  language  and  in  the  collocation  of 
phrases  in  those  sections  were  made  in 
view  of  the  provisions  of  the  new  system 
of  laws  in  relation  to  separate  estates.  Sec- 
tions 3440  and  3460  were  re-enacted  by  the 
adoption  of  the  Code  of  1886,  without  mate- 
rial chaug:e  or  modification  and  are  there- 
fore presumably  a  legislative  adoption  of 
the  judicial  construction  which  had  been 
placed  upon  them.  These  sections,  and 
the  sections  of  the  Code  relating  to  sepa- 
rate estates,  being  in  pari  materia,  should 
be  construed  in  reference  to  each  other, — 
the  former,  so  as  to  give  full  effect  to  the 
Just  policy  of  enactments  declaring  liens 
securing  to  the  mechanic  compensation  for 
his  labor,  and  to  the  material-man  pay- 
ment for  the  materials  furnished  for  the 
benefit  and  enjoyment  of  others ;  and  the 
latter,  if  it  can  be  reasonably  done,  so  as 
to  place  it  within  the  power  of  the  wife  to 
Improve  her  separate  property.  Sections 
8018  and  3046  of  the  Code  of  18S6  may  be  af- 
forded the  same  field  of  operation  and  the 
sameeffect,  in  connection  with  sections  2341 
-2351,  as  the  corresponding  sections  of  the 
Code  of  1876  in  connection  with  the  stat- 
utes then  in  force  regulating  separate  es- 
tates. Under  the  present  statutes,  the 
statutory  lien  in  favor  of  mechanics  and 
material-men  may  be  created  and  fastened 
upon  the  separate  property  of  the  wife  by 
her  own  contract.  Authority  to  make  a 
contract,  sufficient  to-constitute  a  basis  on 
which  the  specific  lien  maybe  raised,  is  nec- 
essarily implied  from  the  terms  of  thestat- 
utes  declaring  such  lien,  though  the  con- 
tract may  not  be  made  so  as  to  bind  her 
personally.  Coverture  is  no  defense  to  an 
action  brought  to  enforce  such  lien.  This 
question  has  been  expressly  decided  at  the 
present  term  in  Wardsworth  v.  Hodge, 
ante,  194. 
Reversed  and  remanded. 

(MAl«.aT> 

Simpson  et  aL  y.  Hinson. 

(Supreme  Court  of  Alabama.    Feb.  1,  1890.) 

Ceattel  Mobtoaoes— Notiob— Tbotsb  Aim  Cos- 

TERSION. 

1.  8.  mortgaged  his  crop  to  plaintUEs,  but  the 
deed  was  not  recorded  until  he  had  executed  an- 
other mortgage,  to  defendant.  Defendant,  before 
taMng his  mortgage,  inquired  of  S.  whether  plaln- 
titts  did  not  hold  a  mortgage  against  Mm,  and. 
was  informed  that  they  did,  but  that  it  was  on. 
other  property,  and  did  not  include  the  crop.  HelvU 
that  the  information  was  not  suffloient  to  put  de- 
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fendant  on  inquiry  as  to  what  wag  included  in  the 
prior  mortf^afie. 

3.  When  the  action  Is  for  the  oonTersion  of 
the  crop,  the  excess  ot  the  proceeds  of  the  sale  of 
the  crop  ovet  the  debt  secured  by  defendant's 
morlgase  cannot  be  recovered  as  money  had  and 
received. 

Appeal  from  circuit  court,  Lowndes 
county ;  John  Moobe,  Judge. 

Action  by  Simpson  &  Hall  against  J.  L. 
Hineon.  Judgment  was  rendered  for  de- 
fendant, and  plaintiffs  appealed. 

Oirard  Cook  and  Gamble  &  Powell,  for 
appellants.    W.  &.  Bougbton,  for  appellee. 

Clopton.J.  Both  plain tlfla  and  defend- 
ant derive  claim  to  the  cotton  in  contro- 
versy under  mortgages  executed  to  them, 
respectively,  in  February,  1887,  by  T.  A. 
Simmons.  The  one  to  plaintiffs  was  first 
executed,  but  was  not  recorded  until  after 
the  execution  of  defendant's  mortgage. 
Conveyances  ot  personal  property  to  se- 
cure debts  being,  under  the  statute.  Inop- 
erative against  creditors  and  purchasers 
without  notice  until  recorded,  defendant's 
claim  must  prevail,  unless  it  be  shown 
that  he  bad  notice  of  the  prior  mortgage. 
The  only  evidence  on  which  plaintiffs  claim 
notice  is  that  before  defendant  toolc  his 
mortgage  he  Inquired  of  the  mortgagor 
whether  the  plaintiffs  did  not  hold  a  mort- 
gage against  him,  and  was  informed  that 
they  di'd,  but  that  it  was  on  other  proper- 
ty, and  did  not  include  his  crop.  It 
turned  out  that  their  mortgag:edid  include 
the  crop.  It  Is  insisted  that  this  informa- 
tion, being  communicated  by  the  mortga- 
gor, was  sufficient  to  put  the  defendant 
upon  inquiry  as  to  what  property  was 
embraced  in  the  prior  mortgage,  which 
Inquiry  he  should  have  made  of  plaintiffs, 
and  not  relied  on  the  statement  ot  the 
mortgagor.  The  court  gave  the  affirma- 
tive charge  in  favor  of  defendant. 

In  determining  whether  a  purchaser  Is 
excused  or  justified  in  relying  and  acting 
upon  an  entire  communication,  consisting 
In  part  of  information  which,  unexplained 
or  contradicted,  would  amount  to  actual 
notice,  and  in  part  of  explanatory  or  con- 
tradictory statements  invalidating  the  ef- 
fect ot  such  information,  the  relation  ot 
the  person  making  the  comm  unicatlon  to 
the  subject-matter,  and  his  interest  there- 
in, is  a  material  element  entering  into  the 
consideration.  If  the  information  and  the 
explanatory  and  contradlctpry  declara- 
tions are  communicated  by '  a  stranger, 
baving  no  interest  to  serve  or  promote, 
the  purchaser,  in  the  absence  of  further  in- 
formation,  or  special  reasons  for  rejecting 
the  latter  statements,  may  rely  on  the 
whole  communication;  but.  If  the  person 
with  whom  the  purchaser  is  dealing  as  the 
owner  of  the  property  informs  him  that 
there  had  been  an  outstanding,  conflicting 
lien  or  claim,  he  is  not  warranted  in  rely- 
ing and  acting  on  such  person's  contempo- 
raneous declaration  that  such  Hen  or 
claim  has  been  paid,  rescinded,  abandoned, 
or  otherwise  removed.  Information  ot  on 
outstanding  lien  orclalm,  coming  from  one 
thus  interested,  is  sufficient  to  put  the  pur- 
chaser upon  inquiry  as  to  the  truth  of  his 
explanatory  or  contradictory  statements. 
This,  however,  is  not  the  question  involved 
In  this  case.    No  information  pointing  to 


the  existence  of  a  prior  mortgage  on  the 
crops  was  given;  the  declaration  beln-^ 
that  no  such  mortgage  had  been  made. 

The  precise  question  raised  by  the  affirm- 
ative charge  is  this:  Whether  information 
ot  the  existence  of  a  mortgage  held  by 
plaintiffs,  communicated  by  the  mortga- 
gor, who  at  the  same  timedeclared  that  it 
was  on  other  property,  and  did  not  affect 
the  crop,  which  statement  defendant  be- 
lieved and  acted  on,  but  which  was  untrue 
and  misled  him, is  sufficient. In  the  absence 
of  other  Information,  or  grounds  for  sus- 
picion ot  the  truth  of  the  mortgagor's 
statement,  to  charge  defendant  with  no- 
tice of  the  prior  mortgage.  This  question 
was  expressly  decided  in  Jones  v.  Smith,  1 
Hare,  43.  In  that  case  the  equity  ot  the 
plaintiff  arose  under  a  marriage  settlement 
between  his  father  and  mother.  Smith, 
before  taking  his  mortgage,  inquired  of 
the  mortgagor  and  his  wife,  who  were  the 
father  and  mother  of  the  plaintiff,  wheth- 
er any  marriage  settlement  had  been  made 
between  them,  and  was  informed  that  a 
settlement  had  been  made  ot  the  wife's 
fortune  only,  and  that  it  did  not  include 
the  husband's  estate,  which  he  proposed 
to  mortgage.  The  mortgagee  took  a 
mortgage  on  the  husband's  property, 
which  was  in  tact  Included  in  the  marriage 
settlement,  as  security  tor  the  money  ad- 
vanced, without  having  seen  the  settle- 
ment, or  having  ascertained  its  contents. 
It  was  held  that  he  was  not  chargeable 
with  notice  of  the  contents  of  the  settle- 
ment, or  that  it  comprised  the  husband's 
estate.  On  appeal  to  the  chancery  court 
his  decision  was  declared  to  be  right,  and 
the  appeal  was  dismissed.  19  £ng.  Ch.  243. 
The  lord  chancellor,  in  reference  to  the  suf- 
ficiency of  the  information  to  charge  the 
mortgagee  with  notice,  said :  "  Undoubt- 
edly, where  a  party  has  notice  of  a  deed 
which,  from  the  nature  of  it,  must  affect 
the  property,  or  Is  told  at  the  time  that  It 
does  affect  It,  he  is  considered  to  have  no- 
tice of  the  contents  of  that  deed,  and  of  all 
other  deeds  to  which  it  refers;  but.  where 
a  party  has  notice  ot  a  deed  which  does 
not  necessarily — which  may  or  may  not— 
aflect  the  property,  and  is  told  that  in  fact 
it  does  not  affect  it,  but  relates  to  some 
other  property,  and  the  party  acts  fairly 
in  the  transaction,  and  believes  the  repre- 
sentation to  be  true,  there  is  no  decision 
that  goes  the  length  of  saying  that  if  he 
Is  misled  he  is  fixed  with  notice  ot  the  in- 
strument. "  The  facts  in  the  case  of  Jones 
V.  Smith,  and  in  the  case  under  considera- 
tion, are  substantially  the  same.  They 
are  parallel  cases. 

Much  contrariety  is  found  In  the  decis- 
ions as  to  what  collateral  facts  are  suffi- 
cient to  put  a  party  upon  Inquiry,  so  that 
he  may  be  charged  with  notice  ot  the  main 
tact.  The  criterion  most  generally  adopt- 
ed and  applied  is  whether  the  particular 
facts  would  lead  a  reasonably  prudent 
man,  acting  honestly,  to  make  further  in- 
quirles  beforeconsummatlng  a  transaction 
concerning  the  property.  Though  this 
test  I«aves  a  broad  margin  for  the  exercise 
ot  dtscretion  and  judgment.  It  Is  perhaps 
as  definite  as  can  be  laid  down,  and  appli- 
cable in  the  greater  number  of  instances. 
Information,   personally    communicated, 
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wblcb  constituteeactaal  notice, proved  by 
positive  evidence,  muBt  asaert  the  exist- 
ence of  a  conflicting  claim  or  right  as  a 
fact,  though  it  need  not  Impart  tull  infor- 
mation ol  Its  details,  nature,  or  extent. 
Information  of  facts  which  put  a  party 
upon  inquiry,  when  such  inqairy,  if  prose- 
cuted with  due  diligence,  would  certainly 
lead  to  knowledge  or  discovery  of  a  con- 
flicting claim  or  right,  is  an  equivalent  or 
substitute  for  actual  notice,  or,  as  general- 
ly defined,  circumstantial  evidence  from 
which  actual  notice  is  absolutely  Inferred. 
The  logical  sequence  is  that  the  particular 
facts, in  order  to  authorize  the  inference  of 
actual  notice,  or  to  constitute  a  failure  to 
inquire  a  substitute  for  actual  notice,  must 
at  least  suggest  the  probability  of  an  ad- 
verse interest  or  right,— must  be  of  l^ind 
and  amount  as  would  excite  in  the  mind 
of  a  prudent  man  a  reasonable  apprehen- 
sion of  the  existence  of  some  antagonistic 
incumbrance  or  claim. 

In  Sogers  v.  Jones,  8  N.  H.  264,  Newball, 
the  mortgagor,  had  executed  and  delivered 
to  Mrs.  Jones  a  deed  conveying  the  prem- 
ises to  her.  It  was  returned  to  him,  that 
be  might  aclsnowledge  it  before  the  proper 
officer.  While  the  deed  was  in  his  posses- 
sion, he  applied  to  Rogers  to  dismiss  some 
attachments  which  had  been  sued  out, 
sell  the  personal  property,  and  take  a  note 
for  the  balance  of  the  debt,  secured  by  a 
mortgage  of  the  premises,  which  he  pro- 
posed to  give,  and  at  the  same  time  In- 
formed Rogers  that  he  had  prepared  a 
deed  conveying  the  premises  to  Mrs.  Jones, 
but  it  had  never  been  acknowledged  or  de- 
livered, and  exhibited  the  deed.  Rogers  ac- 
cepted themortgage.  Itwas  held  thatthe 
mortgagee  had  the  better  title.  Also, 
where  the  only  proof  of  notice  was  that 
the  trustee  haiid  prepared  a  draft  of  a  deed 
of  appointment  to  be  executed  by  another, 
under  a  power,  but  itwas  not  shown  that 
be  ever  heard  of  it  afterwards,  it  was  held 
that  the  trustee  was  not  bound  by  notice 
of  the  deed,  though  it  was  in  fact  execut- 
ed. Cothay  v.  Sydenham,  2  Brown,  Ch. 
891.  These  decisions  rest  on  the  principle 
that  a  party  who  is  merely  Informed  that 
a  deed  had  been  prepared,  but  not  deliv- 
ere6,  or  that  a  deed  was  contemplated, 
but  never  heard  of  its  execution.  Is  not  put 
upon  inquiry  as  to  the  actual  delivery  of 
the  one,  or  the  actual  execution  of  the 
other.  In  Cothay  v.  Sydenham,  supra. 
Lord  Thurlow  says :  "  It  the  notice  had 
been  of  a  deed  actually  executed,  It  certain- 
ly would  do;  but,  where  the  notice  is  not 
of  a  deed,  but  only  of  an  intention  to  exe- 
cute a  deed,  it  is  otherwise.  There  is  no 
case  or  reasoning  which  goes  so  far  as  to 
say  that  a  purchaser  shall  be  affected  by 
notice  of  a  deed  in  contemplation."  The 
principle  is  that,  to  devolve  the  duty  to 
make  further  inquiry,  it  is  essential  that 
the.  facts  of  which  the  party  is  informed 
reasonably  point  to  or  indicate  the  exist 
ence  of  a  conflicting  right  or  claim  affect- 
ing the  particular  property.  The  present 
case  is  stronger  that  either  of  those  last 
cited. 

The  question  is  whether  defendant,  hav- 
ing  been  informed  by  the  mortgagor  that 
plaintiffs  had  a  mortgage  on  other  prop- 
erty, his  omission  to  make  Inquiry  of  them 


as  to  its  contents,  by  the  prosecution  of 
which  he  would  have  discovered  thatitln- 
cluded  the  crops,  is  conclusively  charged 
with  notice,  as  effectdvelyas  he  would  have 
been  by  its  registration  prior  to  the  execu- 
tion of  defendant's  mortgage.  If  the  mort- 
gagor had  simply  asserted  that  there  was 
no  mortgage  on  hiscrops,  it  is  manifest  that 
defendant  would  not  have  been  affected 
with  notice.  The  addit  onal  statement, 
that  plaintiffs  had  a  mortgage  relating  to 
other  property,  did  not  qualify  such  as- 
sertion so  as  to  destroy  its  effect  and  con- 
sequence, unless  special  reasons  existed  for 
rejecting,  or  at  least  doubting  its  truth- 
fulness. The  extraneous  facts,  sufficient 
to  fix  upon  a  party  dealing  in  respect  to 
the  property  notice  of  an  unrecorded  in- 
cumbrance, involve  fraud  or  negligence  in 
tailing  to  make  Inquiries  obvious  to  a 
prudent  man.  Had  plaintiffs'  mortgage 
necessarily  affected  the  crops,  or  bad  de- 
fendant been  told  that  It  did  affect  them, 
but  was  invalid  or  inoperative  for  any 
capse,  a  diSerent  case  would  have  beoi 
presented.  But  it  is  a  harsh  rule,  tending 
to  obstruct  and  defeat  daily  business 
transactions,  which  declares  a  party  to  be 
a  mala  /}(/epurcbaaer,or  charges  him  with, 
notice  of  a  prior  unrecorded  incumbrance, 
because  of  failing  to  make  inquiry  as  to 
its  contents,  when  the  same  person  who 
informed  him  of  its  existence  also  informed 
him  at  the  same  time  that  it  does  not  af- 
fect the  subject-matter  of  his  purchase, 
in  the  absence  of  any  probable  cause  to 
suspect  the  truth  of  the  latter  statement. 
A  rule  of  such  stringency  would  go  so  far 
as  to  exact  Inquiry  as  to  the  contents  of 
all  unrecorded  conveyances  which  the  par- 
ty proposing  to  purchase  was  Informed, 
or  may  have  heard,  had  been  previously 
made  by  the  person  with  whom  he  is  deal- 
ing as  owner,  becauseof  a  bare  possibility 
that  they  hiay  affect  the  particular  prop- 
erty. No  special  reasons  are  shown  why 
the  defendant  should  have  doubted  or 
suspected  the  truth  of  the  statement  of 
the  mortgagor.  Its  apparent  candor  was 
rather  calculated  to  induce  confidence. 
There  being  no  evidence  tending  to  show 
any  ground  of  distrust,  the  fact  of  which 
defendant  was  informed  was  not,  under 
the  circumstances,  sufficient  to  put  him 
upon  inquiry.  The  registration  of  the 
mortgage  subsequently  made  by  plaintiffs 
was  not  notice  to  defendant.  The  record 
has  no  retrospective  effect.  1  Jones, 
Mortg.  §  562. 

It  is  also  insisted  that  the  affirmative 
charge  should  not  have  been  given,  it  ap- 
pearing that  the  proceeds  of  the  sales  of 
the  cotton  were  in  excess  of  tlie  amount 
due  on  defendant's  mortga>ge,  and  there 
being  a  conflict  In  the  evidence  whether 
plaintiffs  directed  it  to  be  sent  by  the  mort- 
gagor, by  whom  defendant  testifled  he 
sent  it,  and  that  he  was  so  directed  by 
plaintiffs.  The  action  is  founded  on  a 
tort, — the  wrongful  conversion  of  the  cot- 
ton; one  count  of  the  complaint  being  in 
trover,  and  the  other  In  case.  Under  such 
complaint,  plaintiffs  cannotrecover  theex- 
cess  as  money  had  and  received.  Oiving 
theafflrmatlve  chargeworked  no  Injury  to 
them  in  this  regard. 
.  Affirnved. 
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ISupreme  Court  of  Alabama.    Jan.  29,  1890.) 

CeaTTEL    MOBTOI.OBS — CONSIDBIUTIOK— PBOPBRTT 
COYEBKD  — OFr-SPRISO  ov  Anikau  — AOTS  ov 

Aob:it8. 

1.  A  mortgage  purporUog  on  its  face  to  have 
been  given  "in  consideration  of  advances  made 
for  Hie  year  1884,  and  to  secure  the  same, "  recit- 
ing tbe  amount  to  be  the  sum  of  tlOO,  is  prima 
facte  sufBoient,  as  to  consideration,  between  the 
unmediate  parties  to  the  instrument,  there  being 
no  evidence  in  rebuttal  of  the  recital. 

2.  An  indictment  for  removing  mortgaged 
Iiroperl^  charged  that  the  mortgage  lien  covered 
two  cows  and  two  calves.  The  mortgage  purport- 
ed to  be  given  on  two  cows.  Held  no  variance, 
as  tbe  ofbpring  of  mortgtwed  animals,  which  are 
bom  after  the  maMng  of  the  mortgage,  are  subject 
to  the  lien  of  such  ino\imbrance. 

8.  The  recalling  of  a  witness  to  prove  the  value 
of  the  mortgaged  animals,  which  was  permitted 
to  the  state  aftier  the  giving  of  the  oral  charge  by 
the  courL  was  within  the  cliscretion  of  the  court, 
and  furnishes  no  ground  of  reversible  error, 

4.  The  mortgagee's  letter  of  Instruction  to  de- 
fendant's wife  was  to  have  a  bale  of  the  mort- 
gaged cotton  shipped  to  Rome,  Ga.,  and  his  verbal 
UDstrnction  to  defendaDt  himself  was  to  "haul  the 
cotton  to  Owen's  tending,  and  ship  it  to  Rome. " 
Held,  that  the  delivery  of  the  cotton  at  Owen's 
landing,  where  it  was  destroyed  by  fire,  was  not 
a  delivery  to  the  mortgagee,  at  his  subsequent 
risk. 

5.  It  appearing  that  defendant's  wife  acted 
as  agent  botA  of  her  hnsband  and  the  mortgagee 
in  having  the  cotton  shipped  to  Rome  via  Owen's 
Landing,  her  acts,  within  tlie  scope  of  her  agency, 
should  have  been  recisived  in  evidence. 

Appeal  from  circuit  court,  Cbjerokeecono- 
tjr;  .loHN  B.  Tally,  Judge. 

Indictment  for  removJnj?  mortgaged 
proi>ert7.  Theindlctmeut  In  thiscasewaa 
found  on  the  first  of  October,  1886,  and 
charged  that  the  defendant,  Cap  Dyer, 
with  the  intent  to  hinder,  delay,  and  de- 
frand  James  D.  Klrkpatrick,"  did  sell  or  re- 
move personal  property,  consisting  of  two 
cows  and  two  calves,  and  1,100  lbs.  of  seed 
cotton,  of  the  value  of  $35, "  on  which  prop- 
erty said  Kirkpatrick  had  a  mortgage,  or 
written  lien  for  advances,  of  which  Hen  or 
mortgage  def^idant  had  knowledge.  The 
verdict  of  the  Jury  was  In  these  words: 
"We,  the  Jury,  find  the  defendant  guilty  as 
charged  in  the  indictment,  and  assess  the 
value  of  the  property  as  follows,  to-wlt, 
two  cows  and  calves,  at  $20;"  and  the 
court  thereupon  sentenced  the  defendant 
to  the  penitentiary  for  a  term  of  one  year. 

Chi  the  trial,  as  the  bill  of  exceptions 
shows,  Kirkpatrick  was  introduced  as  a 
witness  for  the  prosecntion,  and  testified 
that  the  defendant  was  indebted  to  him  in 
about  the  snm  of  $57,  balance  due  for  ad- 
vances to  make  a  crop,  during  the  year 
1884,  on  a  small  tract  of  land  in  the  coun- 
ty, on  which  the  defendant  then  lived; 
and,  having  produced  the  mortgage  the 
defendant  gave  that  year,  he  further  testi- 
fied that  the  defendant  was  not  indebted 
to  hlna  at  that  time  for  past  advances, 
and  that  no  advances  were  then  made  to 
him.  The  mortgage,  which  was  dated 
April  7,  18S4,  recited  an  indebtedness  of 
$100  for  advances  "this  day  received  from 
James  D.  Kirkpatrick."  The  defendant  ob- 
jected to  the  admission  of  the  mortgage 
as  evidence,  on  the  ground  that  it  is  shown 
to  be  without  consideration,  and  void; 
Aud  be  duly  excepted  to  the  overruling  uf 


his  objection  thereto  by  the  court.  The 
mortgage  conveyed  the  tract  of  land,  con- 
taining 80  acres ;  all  the  crops  raised  on  it 
during  the  year  1884;  and  two  cows,  de- 
scribed as  "one  red  cow  and  one  pied  cow. " 
It  appeared  that  the  defendant,  with  his 
family,  moved,  in  October,  1884,  across  the 
line,  into  Georgia,  his  boys  driving  "the 
cattle, "  as  the  witnesses  called  the  animals. 
Kirkpatrick,  who  owned  a  store  in  Ala- 
baroaand  another  in  Georgia.  lO.or  15  miles 
apart  testified  that  he  saw  defendant  aft- 
er bis  removal  Into  Georg^ia,  "and  asked 
him  about  thecattle;"  and  that  defendant 
replied  they  were  "down  at  the  house." 
W.  Farmer,  another  witness  for  the  state, 
testified :  "  I  know  defendant,  and  knew 
some  of  his  cattle.  One  was  a  red  pied 
cow,  and  another  was  a  spotted  cow,  but 
I  don't  remember  the  other. "  A .  Brooks, 
another  witness  for  the  state,  testified :  "  In 
1884-85  defendant  lived  this  side  of  the 
Cross  Roads,  and  owned  two  cows.  One 
was  a  pale  red,  with  spots  on  her.  Don't 
recollect  the  color  of  the  other.  Last  saw 
them  on  the  road  going  towards  Georgia, 
when  two  of  the  defendant's  children  were 
driving  them.  I  have  not  seen  thecattle 
since.  This  being  all  the  evidence  In  ref- 
erence to  the  cattle,  the  defendant  moved 
the  court  "to  exclude  the  mortgage  as  evi- 
dence because  there  was  a  variance  be- 
tween it  and  that  described  in  the  indict- 
ment as  being  on  cows  and  calves,  and 
there  was  no  proof  that  the  cows  were  the 
same;"  but  the  court  overruled  this  mo- 
tion, and  the  defendant  duly  excepted.  It 
appeared,  also,  that  the  cotton  raised  on 
the  place  (about  two  bales)  was  hauled 
to  Owens'  gin-honse,  where  one  bale  was 
ginned  and  delivered  to  Kirkpatrick,  or 
forwarded  by  his  order  to  Rome,  Ga. ;  and 
the  residue  was  destroyed  by  fire,  with  the 
gin-house  and  all  of  its  contents.  On  re- 
moving to  Georgia,  in  1884,  the  defendant 
went  to  KIrkpatrick's  house,  at  Cave 
Springs,  Ga.,  and  as  to  the  interview  be- 
tween them  Kirkpatrick  thus  testified,  on 
cross-examination:  "He  came  to  my 
house,  and  said  he  was  going  down  to  Car- 
ronton,  Ga.,  to  make  brick.  He  told  me 
he  had  shipped  a  bale  of  cotton  for  roe  to 
Rome,  from  Owen's  Landing;  but  I  never 
got  it.  He  said  there  was  a  bale  or  more  in 
the  patch,  and  at  the  gin,  and  wanted  to 
know  what  to  do  with  it ;  and  I  told  him 
to  haul  it  to  Owen's  Landing,  and  ship  it 
to  Rome."  Being  afterwards  recalled,  he 
said :  "I  got  one  bale  of  cotton,  and  gave 
credit  for  it. "  On  October  eth,  the  day 
after  his  interview  with  defendant,  Kirk- 
patrick wrote  a  letter  to  Mrs.  Dyer,  de- 
fendant's wife,  which  was  produced  on  the 
trial,  and  in  these  words:  "Mr.  Dyer  was 
here  yesterday,  and  told  me  to  write  to 
you  about  the  bale  of  cotton.  Says  for 
you  to  ship  it  to  Rome,  Georgia,  to  Mont- 

fomery,  McLaurio  &  Co.  Mark  it '  J.  D. 
:.,'  and  ship  it  in  my  name. "  W.  Farmer, 
a  witness  for  the  state,  who  hauled  the 
cotton  to  Owen's  gin-house,  thus  testified, 
on  cross-examination:  "Kirkpatrick  got 
some  of  the  cotton,  and  I  delivered  about 
one-halt  balemore,  which  was  burned  with 
the  gin.  All  the  cotton  made  on  Dyer's 
farm  was  carried  to  that  g:ln,  and  there 
was  enough  for  two  good  heavy  bales. 
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Dyer  had  employed  me  to  haal  hla  cotton, 
and  said  Mre.  Dyer  would  Instruct  me 
what  to  do  with  It.  Mrs.  Dyer  told  me 
the  first  bale  vraa  for  Kirkpa  trick.  Dyer 
was  not  at  home.  He  got  me  to  haul  the 
cotton  belore  he  left,  and  Mrs.  Dyer  was 
to  tell  me  what  to  do  with  it.  She  told 
meltwasforKirkpatrick,  and  to  tell  Owen 
that  she  wanted  it  shipped  to  Rome  for 
Kirkpatrick ;  that  he  had  written  to  her 
to  deliver  it  at  Owen's. "  The  bill  of  ex- 
ceptions then  proceeds  thus:  "On  rebut- 
ting examination,  emd  in  answer  to  a  ques- 
tion by  the  solicitor,  the  witness  stated 
that  Mrs.  Dyer  gave  him  some  Instractiona 
about  the  remainder  of  the  cotton,  after 
shipping  one  bale  for  Kirkpatrick;  to 
which  evidence  the  defendant  objected, 
and  moved  to  exclude  It  from  the  jury. 
Thereupon  the  solicitor  moved  the  court 
to  exclude  all  Mrs.  Dyer  had  said,  as  re- 
lated by  witness;  which  motion  the  court 
sustained,  and  excluded  all  the  instruc- 
tions and  statements  of  Mrs.  Dyer,  as  re- 
lated by  witness,  and  the  defendant  duly- 
excepted. "  After  the  evidence  was  closed, 
and  the  court  had  charged  the  jury  oral- 
ly. Farmer  was  recalled,  by  leave  of  the 
court,  and  testified  that  the  cows  were 
"  worth  ten  dollars  each ; "  and  the  defend- 
ant excepted  to  the  admission  of  this  evi- 
dence. 

The  defendant  requested  the  following 
charges  in  writing,  and  duly  excepted  to 
the  refusal  of  each:  (1)  "If  the  jury  be- 
lieve the  evidence,  they  must  acquit  the 
defendant.  (2)  There  is  no  proof  that  the 
defendant  sold  or  removed  any  cotton. 

(3)  If  the  jury  believe  from  the  evidence 
that  the  defendant  delivered  the  cotton  in 
the  bale,  and  at  the  gin,  enough  to  pay 
the  mortgage  debt,  that  was  a  discharge 
of  the  mortgage  lien  on  the  cows,  and  his 
removal  of  the  cows  would  be  no  offense. 

(4)  If  the  defendant  delivered  for  Kirkpat- 
rick, and  to  him,  cotton  sufficient  to  pay 
the  mortgage  debt,  and  part  of  It  was 
burned  up,  this  would  be  a  discharge  and 
satisfaction  of  the  debt,  and  the  defendant 
must  be  acquitted." 

J.  A.  WaJden,  for  appellant.  Attjr.  Gen. 
Martin,  for  the  State. 

SoMERViLi.E,J.  1.  The  mortgage  intro- 
duced in  evidence  purports  on  its  face  to 
have  been  given  "in  consideration  of  ad- 
vances made  for  the  year  1884,  and  to  se- 
cure the  same; "  reciting  the  amount  to  be 
the  sum  of  f  100.  Whether  these  advances 
had  already  been  made,  or  were  agreed  to 
be  made,  by  the  mortgagee,  the  consider- 
ation recited  was  prima  facie  sufficient,  as 
between  the  Immediate  parties  tn  the  in- 
strument. 1  Jones,  Mortg.  (3d  Ed.)  §  364; 
Collier  V.  Faulk,  69  Ala.  58:  Huckaba  v. 
Abbott,  87 Ala.  409,  6  South.  Kep.  48;  Law- 
son  V.  Warehouse  Co.,  80  Ala.  341.  There 
being  no  evidence  in  rebuttal  of  this  recit- 
al, the  objection  that  the  mortgage  was 
void  for  want  of  a  legal  consideration  was 
properly  overruled. 

2.  The  m  or tgage  purports  to  be  given  on 
two  cows,  besides  the  crop  of  cotton  and 
com  raised  by  the  defendant,  as  mortgag- 
or, during  the  year  1884,  on  his  plantation 
in  Cherokee  county.  The  indictment 
charges  that  the  mortgage  lien  covered 


two  cows  and  two  calves.  This  was  no 
variance,  as  the  mortgage  on  the  cows 
might  cover  calves  which  were  the  off- 
spring or  increase  of  the  female  parents 
after  the  execution  of  the  conveyance.  It 
is  a  settled  rule  that  the  offspring  of  mort- 
gaged animals,  which  are  bom  after  the 
making  of  the  mortgage,  are  subject  to 
the  Hen  of  such  incumbrance,  under  the 
maxim,  partvs  seqnitnr  ventrem.  Meyer 
V.  Cook,  85  Ala.  417,  5  South.  Rep.  147; 
Gans  V.  Williams,  62  Ala.  41;  Jon^,  Chat. 
Mortg.  §§  149, 150.  The  Inference  is  that 
the  witness,  in  speaking  of  "  the  cattle, " 
had  reference  to  those  described  in  the  in- 
dictment, including  both  cows  and  calves. 

3.  The  recalling  of  the  witness  Farmer, 
to  prove  the  value  of  the  mortgaged  ani- 
mals, which  was  permitted  to  the  state 
after  the  giving  of  the  oral  charg:e  by  the 
court,  was  within  the  discretion  of  the  pre- 
siding judge,  and  furnishes  no  ground  of 
reversible  error.  Insurance  Co.  v.  Moog, 
78  Ala.  286;  Drum  v.  Harrison,  83  Ala.  384, 
8  South.  Rep.  715. 

4.  The  court  erred,  however,  in  excluding 
the  evidence  as  to  the  Instruction  given 
the  witness  Farmer  by  Mrs.  Dyer,  the  wife 
of  the  defendant,  as  to  hauling  and  ship- 
ping the  mortgaged  cotton.  The  evidence 
tended  to  show  that  she  was  acting  as  the 
agentboth  of  the  mortgagor.  Dyer,  and  the 
mortgagee,  in  having  the  cotton  shipped 
to  Rome  via  Owen's  Landing.  Dyer,  before 
leaving  home,  had  also  authorized  the  wit- 
ness Farmer  to  haul  the  cotton,  and  the 
latter  was  to  get  instructions  from  Mrs. 
Dyer.  Under  these  circumstances,  the  In- 
structions and  acts  of  Mrs.  Dyer,  within  the 
scope  of  her  agency,  ought  to  have  been 
allowed  to  go  to  the  jury. 

5.  There  is  no  evidence  from  whichlt  can 
be  inferred  that  the  mortgagee  was  to  take 
the  tlsk  of  the  cotton  while  at  Owen's  gin, 
so  as  to  cast  on  him  the  loss  there  sus- 
tained through  its  destruction  byfire.  His 
letter  of  instruction  to  Mrs.  Dyer  was  to 
have  a  bale  of  cotton  sldpped  to  Rome, 
Ga.,  and  bis  verbal  instruction  to  Dyer 
himself  was  to  "haul  the  cotton  to  Owen's 
landing,  and  ship  it  to  Rome. "  The  deliv- 
ery at  the  gin,  therefore,  was  not  a  deliv- 
ery to  the  mortgagee  at  his  subsequent 
risk.  The  charges,  based  on  this  theory 
of  the  case,  were  properly  refused.  We 
have  examined  the  exceptions  taken  to  the 
other  rulings  of  the  court,  and  think  they 
were  properly  overruled. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  In  the  mean- 
while, the  defendant  will  be  retained  in  le- 
gal custody  until  discharged  by  due  coarse 
of  law. 


BoTD  V.  State. 


(88  Ala.  IW) 


{Suipreime  Count  of  Alabama.    Jan.  29,  1S90.) 

BCHOOI.-TEA.CHEBS— ChABTZBEXENT  OV  PcPII.. 

On  the  trial  of  a  schoolmaster  for  assault 
and  battery  committed  upon  a  pnpil,  the  evidence 
showed  that,  after  a  severe  chastisement  adminis- 
tered in  the  school-room,  defendant  followed  the 
pupil  into  the  school-yard,  and  strudc  him  with 
''a  limb  or  stick, "  and  then  "put  his  hands  in  his 
pocketas  if  to  drawa  knife;"  that  he"afterwards 
struck  him  in  the  face  three  licks  with  his  fist, 
and  hit  him  several  licks  over  the  head  with  the 
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butt  end  of  the  ffwitch,  *  TVom  these  blows  the 
eye  of  the  boy  was  "considerably  swollen, "  and 
was  "closed  for  several  days."  Defendant  was 
apparently  very  angry  all  the  time,  and  was  very 
much  excited;  and,  after  he  got  through  with  the 
whipping,  he  remarked,  in  an  excited,  angry  voice, 
in  the  presence  of  the  school,  and  others,  that  he 
"could  whip  any  man  in  China  Qrove  beat. "  Seld, 
that  there  was  ample  room  for  tbe  inference  of 
legal  malice,  such  as  to  warrant  ayerdict  of  guilty. 
3.  Acts  Ala.  1888-89,  pp.  631-«34,  i  15,  organ- 
izing the  criminal  court  M  Pike  coanty,  confers 
upon  convicted  parties  the  right  of  appeal  to  the 
supreme  court.  But  where  a  JUI7  is  waived,  and 
Hie  Judge  tries  the  facts,  the  decision  of  the  court 
upon  the  facts  is,  in  legal  effect,  equivalent  to  the 
verdict  of  a  jury,  and  will  not  be  reviewed  on  ap- 
peaL 

Appeal  Irom  criminal  conrt,  Pike  cotm- 
ty;  W.  H.  Parks,  Jadge. 

Tbe  defendant  in  this  case,  Benjamin 
Boyd,  a  school-master,  was  Indicted  for 
an  assault  and  batteiy  on  Lee  Crowder, 
who  was  one  ol  his  scholars;  and,  the  case 
being  submitted  to  the  court  without  a 
Jury,  he  was  convicted,  and  fined  f26. 

W.  L.  Parks,  tor  appellant.  Atty.  Oea. 
Martin,  for  the  State. 

SoM£RyiL.L,E,J.  The  defendant,  a  school- 
master, being  indicted,  was  convicted  of 
an  assault  and  battery  on  one  Lee  Crow- 
der,  a  pupil  in  hla  school,  who  is  shown  to 
have  been  about  18  years  of  age.  The  de- 
fense is  that  the  aJleged  battery  was  a  rea- 
sonable chastisement  inflicted  by  the  mas- 
ter in  just  maintenance  of  discipline,  and 
in  punishment  of  conduct  on  the  part  of 
'ttie  pupit  which  tended  to  the  subversion 
of  good  order  in  the  school. 

The  case  Involves  a  consideration  of  the 
proper  rule  of  law  prescribing  the  extent  of 
the  school-master's  authority  to  adminis- 
ter corporal  correction  to  a  pupil.  The 
principle  Is  commonly  stated  to  be  that 
the  school-master,  like  the  parent,  and  oth- 
ers in  torn  domeatico,  has  the  authority  to 
moderately  chastise  pupils  under  his  care, 
or,  asBtated  by  Chancellor  Kent,  the  "right 
of  Inflicting  moderate  correction,  under 
the  exercise  of  a  sound  discretion. "  2 
Kent,Comm.»203-*206.  In  other  words,  he 
may  administer  reasonable  correction, 
which  must  not  "exceed  the  bounds  of  due 
moderation,  either  in  the  measure  of  It,  or 
In  the  instrument  made  use  of  for  the  pur- 
pose. "  If  he  go  beyond  this  extent,  he  be- 
comes criminally  liable;  and,  if  death  en- 
sues  from  the  brutal  injuries  inflicted,  he 
may  be  liable,  not  only  for  assault  and 
battery, but  to  the  penalties  of  manslaugh- 
ter, or  even  of  murder,  according  to  the 
circumstances  uf  the  case.  1  Archb.  Crim. 
Proc.  •218;  1  Bish.  Crim.  Law,  (7th  Ed.) 
§§  881,  882. 

This  power  of  correction  vested  by  law 
In  parents  is  founded  on  their  duty  to  main- 
tain and  educate  their  offspring.  In  sup- 
port ol  that  authority,  they  must  have  "a 
right  to  the  exercise  of  such  discipline  as 
may  be  requisite  for  the  discharge  of  their 
sacred  trust."  2  Kent,  Comm.*203.  And 
this  power  allowed  by  law  to  the  parent 
over  the  person  of  the  child  "  may  be  dele- 
gated to  a  tutor  or  instructor,  the  better 
to  accomplish  the  purpose  of  education.  " 
Id.  "aOS;  1  Bl.  Comm.  •507.  The  better 
doctrine  of  the  adjudged  cases,  therefore, 


Is  that  the  teacher  is,  within  reasonable 
bounds,  tbe  substitute  for  the  parent, 
exercising  bis  delegated  authority.  He  is 
Tested  with  the  power  to  administer  mod- 
erate correction,  with  a  proper  instru- 
ment, in  cases  of  misconduct,  which  ought 
to  have  some  reference  to  the  character  of 
the  offense,  the  sex,  age,  size,  and  physical 
strength  of  the  pupil.  When  the  teacher 
keeps  wltiiin  the  circumscribed  sphere  of 
his  authority,  the  degree  of  correction 
must  be  left  to  bis  discretion,  as  it  is  to 
that  of  the  parent,  under  like  circum- 
stances. Within  this  limit,  be  has  the  au- 
thority to  determine  the  gravity  or  hein- 
ousness  of  tbe  offense,  and  to  meteoutto  the 
offender  the  punishment  which  he  thinks 
his  conduct  justly  merits;  and  hence  the 
parent  or  teacher  is  often  said  pro  bae 
vice  to  exercise  Judicial  functions.  All  of 
the  authorities  agree  that  be  will  not  be 
permitted  to  deal  brutally  with  his  victim, 
so  as  to  endanger  life,  limb,  or  health.  He 
will  not  be  permitted  to  inflict  "cruel  and 
mercUesspunishment. "  Schouler,  Dom.  Bel. 
(4th  Ed.  )  §  344.  He  cannot  lawfully  dis- 
figure him,  or  perpetrate  on  his  person  any 
other  permanent  injury.  As  said  by  Gas- 
ton, J.,  In  State  v.  Fendergrass,  2  Dev.  ft 
B.  365,  a  case  generally  approved  by  the 
weight  of  American  authority :  "It  may  be 
laid  down  as  a  general  rule  that  teachers 
exceed  the  limits  of  tb^r  authority  when 
tbey  cause  lasting  mischief,  but  act  within 
the  limits  of  it  when  they  inflict  tempora- 
ry pain. " 

There  are  some  well-considered  authori- 
ties which  bold  teachers  and  parents  alike 
liable,  criminally,  If,  in  the  infliction  of 
chastisement,  they  act  clearly  without  tbe 
exercise  of  reasonable  Judgment  and  dis- 
cretion. The  test  which  seems  to  be  flxed  by 
tbese  cases  is  tbe  general  judgment  of  rea- 
sonable men .  Patterson  v.  Nutter,78  Me.509, 
7  Atl.  Rep.  273.  The  morecorrect  view,  ho w- 
e  ver.and  the  one  better  sus  tained  by  author- 
ity, seems  to  be  that  when,  in  tbe  judg- 
ment of  reasonable  men,  tbe  punishment  in- 
fllc  ted  is  Immoderate  or  excess!  ve,and  a  Jury 
would  be  authorized,  from  the  facts  of  the 
case,  to  infer  that  It  was  induced  by  legal 
malice,  or  wickedness  of  motive,  the  limit 
of  lawful  authority  may  be  adjudged  to  be 
passed.  In  determining  this  question,  the 
nature  of  the  Instrument  of  correction  used 
may  have  a  strong  bearing  on  the  inquiry 
as  to  motive  or  intention.  The  latter  view 
is  indorsed  by  Mr.  Freeman  in  his  note  to 
the  case  of  State  v.  Pendergrass,  31  Amer. 
Dec.  419,  as  the  more  correct.  "  The  quali- 
flcation,"  he  observes,  "that  the  school- 
master shall  not  act  from  malice,  will  pro- 
tect his  pupils  from  outbursts  of  brutality, 
whilst,  upon  tbe  other  hand,  he  is  protect- 
ed from  liability  for  mere  errors  of  judg- 
ment. "  Lander  v.  Seaver,  32  Vt.  114,  76 
Amer.  Dec.  156,  and  note  on  pp.  164-167; 
State  V.  Alford,  68  N.  C.  322;  State  v.  Har- 
ris, 63  N.  0. 1. 

•Judge  Keeve.  in  his  work  on  Domestic 
Relations,  indorses  the  same  view,  assert- 
ing that  the  parent  and  school-master,  in 
imposing  chastisement  for  cause,  must  be 
considered  as  acting  in  a  Judicial  capacity, 
and  are  not  to  be  held  legally  responsible 
for  errors  of  Judgment,  although  the  pun- 
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tatament  may  appear  to  the  trial  court  or 
Jury  to  be  unreasonably  severe,  and  not 
proportioned  to  the  oftense,  provided  they 
act"conHclentlou8ly.  and  from  motives  of 
duty. "  "  Bu  t, "  he  says  further, "  w  hen  the 
punishment  Is,  in  their  opinion,  thus  un- 
reasonable, and  It  appears  that  the  parent 
acted  mtdo  animo,—tvom  wicked  motives, 
—under  the  Influence  of  an  unsocial  heart, 
be  ou^ht  to  be  liable  to  damages.  Forer- 
ror  of  opinion  faeought  to  be  excused,  but 
for  malice  of  heart  he  must  not  be  shielded 
from  the  just  claims  of  the  child.  W  hether 
tberewas  malice  may  be  collected  from  the 
circumstances  attending  the  punishment." 
Beeve,  Dom.  Rel.  (4th  Ed.  )  S57,  358. 

Dr.  Wharton,  in  his  work  on  Criminal 
Law,  thus  states  the  principle:  "The  law 
confides  to  school-masters  and  teachers  a 
discretionary  power  in  the  infliction  of 
punishment  upon  their  pupils,  and  will  not 
bold  them  responsible  unless  the  punish- 
ment be  such  as  naturally  to  occasion 
permanent  injury  to  the  child,  or  be  inflict- 
ed merely  to  gratify  their  own  evil  pas- 
sions. The  teacher  must  be  governed, 
when  chastisement  is  proper,  as  to  the  mode 
and  severity  of  the  punishment,  by  the 
nature  of  the  offense,  the  age,  size,  and  ap- 
parent powers  of  endurance  of  the  pupil. 
it  Is  for  the  Jury  to  decide  whether  the 
punishment  is  excessive. "  1  Wbart.  Crim. 
Law,  (»th   Ed.)  §  632. 

Mr.  Bishop  adds,  pertinent  to  the  same 
subject:  "The  law  has  provided  no  means 
whereby  a  parent,  meditating  chastise- 
ment, can  first  obtain  a  judicial  opinion  as 
to  its  necessity,  the  proper  instruments, 
and  its  due  extent.  In  reason,  therefore, 
if  he  acts  in  good  faith,  prompted  by  true 
parental  love,  without  passion,  and  in- 
flicts no  permanent  injury  on  the  child,  he 
should  not  be  punished  merely  because  a 
Jury,  reviewing  the  case,  do  not  deem  that 
It  was  wise  to  proceed  so  tar. "  1  Bisb. 
Orlm.  Law,  (7th  Ed.)  §  882.  See,  also, 
Schonler.  Dom.  Rel.  (4th  Ed.)  §  244;  1  Bl. 
Comm.  *656;  2  Greenl.  Ev.  §  97;  2  Add. 
Torts,  (Wood's  Ed.)  §  840;  Danenhoffer 
T.  State,  69  Ind.  295;  Com.  v.  Randall,  4 
Gray,  36;  State  v.  Burton,  45  Wis.  150. 

To  the  foregoing  authorities  I  may  add, 
as  a  matter  ol  literary  curiosity  rather 
than  legal  authority,  the  following  views 
expressed  on  this  subject  by  Or.  Samuel 
Johnson  to  his  biographer,  Boswell,  as  far 
back  as  1772.  Boswell  was  of  counsel  for 
a  Hcbool-master  in  Scotland  who  had 
been  somewhat  severe  in  his  chastisement 
of  one  of  his  pupils,  and  the  case  was 
pending  on  appeal  from  the  court  of  ses- 
sion before  the  English  House  of  Lords,  in 
a  proceeding  to  remove  him  from  bis  of- 
fice. The  opinion  of  this  most  learned  of 
literary  philosophers  having  been  solicited, 
he  discouraed  as  follows:  "The  govern- 
ment of  the  school-master  is  somewhat  of 
theuatnreof  a  military  government,— that 
Is.  to  say.  It  must  be  arbitrary ;  it  must  be 
exereised  by  the  will  of  one  man  accord- 
ing to  partlcularcirrumstances.  A  school- 
master has  a  prescriptive  right  to  beat; 
and  an  action  of  assault  and  battery  can- 
not be  admitted  against  him  unless  there 
be  some  great  excess,  some  barbarity.  In 
our  schools  in  England  many  boys  have 


been  maimed,  yet  I  never  heard  of  an  ac- 
tion against  a  school-master  on  that  ac- 
count. Putfeodorf,  I  think,  maintains  the 
right  of  a  school-master  to  beat  bis  schol- 
ars." BoBwell'a  Life  of  Johnson,  vol.  2, 
pp.  89-96. 

While,  on  the  one  hand.weshould  recog- 
nize  that  every  child  has  rights  which 
ought  to  be  protected  against  the  brutal- 
ity of  a  cruel  teacher  or  barbarous  par- 
ent, on  the  other,  it  is  equally  Important 
not  to  paralyze  that  power  of  correction 
and  discipline  by  the  rod  given,  as  Black- 
stone  asserts,  "for  the  benefit  of  educa- 
tion, "which  has  for  ages  been  deemed  nec- 
essary alike,  on  the  part  of  parents,  to  pre- 
vent their  chlldrra  from  becoming  "the 
victims  of  bad  habits,  and  thereby  prov- 
ing a  nuisance  to  the  community, "  and 
on  the  part  of  teachers,  to  preserve  that 
discipline  of  the  schools  without  which  all 
efforts  to  promote  the  education  of  the 
present  and  future  generations  will  prove 
a  lamentable  failure.  Reeve,  Dom.  Rel. 
357.  No  regulation  of  the  school-room, 
any  more  than  a  law  of  the  state,  can  be 
successfully  enforeed  without  the  aid  of 
coercive  penalties.  A  law  without  a  pen- 
alty is  in  practiceadead  letter.  Moderate 
chastisement  is  established  by  Immemo- 
rial usage  as  the  only  available  terror  to 
vicious  and  incorrigible  evil-doers,  both  in 
the  homestead  and  the  school-ruom,  at 
least  In  cases  where  the  more  humane  law 
of  kindness  and  moral  suasion  has  proved 
ineffectual.  "  Foolishness, "  said  Solomon, 
"Is  bound  up  in  the  heart  of  a  child,  but 
the  rod  of  correction  shall  drive  itfar  from 
him. "  "The  rod  and  reproof  give  wisdom, 
but  a  child  left  to  himself  cansetb  shameto 
hlsmother. ''  And  again:  "TrainupachUd 
in  the  way  in  which  he  should  go,  and  even 
when  he  is  old  he  will  not  depart  from  it. " 
These  words  are  as  true  now  as  they 
were  a  hundred  generations  ago,  when 
they  were  uttered  by  the  wise  man.  This 
right  of  discipline  with  the  rod,  adminis- 
tered without  malice  or  immoderation, 
has  beeu  well  characterized  as  a  part  of  the 
common  law  of  the  school-room.  The 
more  thoroughly  the  right  is  established, 
as  experience  In  all  discipline  shows,  the 
less  frequent  will  be  tbenecesslty  of  resort- 
ing to  its  exereise  to  enforce  obedience  to 
the  lawful  mandates  of  the  parent  or  the 
school-master. 

We  have  said  this  much  in  order  that  we 
may  not  be  mlsunderatood  in  the  conclu- 
sion reached  by  us,  not  to  disturb  the  Judg- 
ment of  conviction  in  this  case.  We  can- 
not say,  under  the  principles  above  stat- 
ed, that  the  Judge  of  the  criminal  court 
reached  anerroneousconcluslon  in  adjudg- 
ing that  the  defendant  exceeded  his  lawful 
authority,  so  as  to  render  himself  liable 
for  an  assault  and  battery. 

The  statute  organizing  the  criminal 
court  of  Pike  county  confers  upon  convict- 
ed parties  the  right  of  appeal  to  this  court 
But  where  a  jury  Is  waived,  and  the  judge 
tries  the  facts,  tbedecision  of  the  court  up- 
on the  facts  is,  in  legal  effect,  equivalent 
to  the  verdict  of  a  jury,  aud,  in  the  ab- 
sence of  statutory  power,  will  not  be  re 
viewed  by  this  court  on  appeal.  Bell  v. 
State,  76  Ala.  25;  Calloway  v.  State,' Id. 
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87;  KDowlea  v.  State,  80  Ala.  9;  Wynn  v. 
State,  87  Ala.  137,  6  South.  Kep.  891.  The 
statute  under  consideration  confers  no  such 
Jurisdiction  on  this  court.  Acts  1888-Sy, 
pp.  631,  634,  §  16. 

It  is  oaly  where,  upon  the  undisputed 
tacts  of  the  case,  with  all  proper  inferences 
deduclble  from  such  facts,  a  jury  would 
not  hnve  been  lawfully  authorized  to  find 
the  defendant  guilty  of  the  crime  charged, 
that  we  will  review  and  reverse  the  Judg 
ment  of  the  lower  court.  In  other  words, 
where  the  whole  question  raised  Is  reduced 
to  one  uf  law,  and  the  verdict  cannot,  as 
matter  of  law,  be  supported  by  any  rea- 
sonable inferences  from  the  evidence.  This 
was  the  case  of  Skinner  v.  State,  87  Ala. 
105,  6  Sooth.  Rep.  399. 

There  was  evidence  in  this  case  from 
which  the  inference  i  malice  could  have 
been  deduced  as  influencing  the  conduct  of 
the  defendant  in  his  chastisement  of  young 
Crowder,  both  as  to  his  outbursts  of  tem- 
per, and  in  the  use  of  improper  instru- 
ments of  correction.  Taking,  as  we  must, 
every  reasonable  inference  which  the  Judge, 
acting  as  a  ]ury,  could  have  drawn  from 
the  evidence,  we  take  as  true,  among  oth- 
ers, the  following  tacts:  That  after  the 
severe  chastisement  administered  in  the 
school-room  thedefendant  followed  Crow- 
der into  the  school-yard,  and  struck  him 
with  "a  limb  or  stick,"  and  then  "put  his 
hands  in  his  pocket,  as  if  to  draw  a  knife ; " 
that,  although  Crowder  did  not  strike 
back,  but  only  protested  against,  and  re- 
sisted. ca«tigatfon,  and  after  apologizing 
tor  the  oblectionable  language  imputed  to 
him  asked  permission  to  withdraw  from 
the  school,  the  defendant  after  promising 
not  to  strike  him, "afterwards struck  him, 
in  the  face,  three  licks  with  his  list,  and 
hit  him  several  licks  over  the  head  with 
the  butt  end  of  the  switch. "  From  these 
blows  the  eye  of  the  young  man  was  "con- 
siderably swollen,"  and  was  "closed  for 
several  days."  The  attending  physician 
testified  that  there  were  "marks  on  his 
head,  made  by  a  stick,  in  his  opinion. " 
One  witness  asserts  that  the  defendant  de- 
clared he  "would  conquer  him  [Crowder] 
or  kill  him."  All  the  witnesses  for  the 
state  say  that  the  defendant  was  appar- 
ently very  angry  all  the  time,  and  was 
very  much  excited;  and,  after  he  got 
through  whipping  Crowder,  be  remarked, 
in  an  excited,  angry  voice,  in  the  presence 
of  the  school,  aud  others,  that  he  "could 
whip  any  man  in  China  Qrove  beat!" 
From  this  unseemly  conduct  on  the  part 
of  one  whose  duty  it  was  to  set  a  good  ex- 
ample of  self-restraint  and  gentlemanly  de- 
portment to  his  pupils,  there  was  ample 
room  for  the  inference  of  legal  malice,  in 
connection  with  unreasonable  and  Immod- 
erate correction.  Nor  was  the  limb  of  a 
tree  of  the  size  indicated  by  the  evidence, 
nor  a  clinched  fist,  applied  in  bruising  the 
pupil's  eye,  after  the  manner  of  a  prize 
fighter,  a  proper  instrument  of  correction 
to  be  used  on  such  an  occasion. 

The  conviction  must  accordingly  be  sus- 
tained, without  assuming  any  jurisdiction 
to  review  the  correctness  of  the  judge's 
finding  on  the  facts. 

AfQrmed. 
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{Suiyreme  Court  of  AXdbcmui.    Jan.  29,  1890.) 
Failubb  to  Pebform  Labok  roB  Subett  ik  a 

JUDOMEMT  lOB  PiNB  AND  CoSTS — ^lUDICTMBNT. 

1.  On  the  trial  of  an  indictment  for  failure 
to  perform  services  for  a  surely  in  a  confessed 
Judgment  for  fine  and  costs, — an  indictment  which 
must  be  brought  witiiin  one  year  from  the  com- 
mission of  the  offense, — ^the  evidence  showed  only 
the  Biing  of  a  complaint  before  the  judge  of  the 
county  coinrt,  charging  the  defendant  with  the 
crime  for^  which  he  was  Indicted  beyond  the  year, 
the  Issuance  by  that  ofQcer  of  a  warrant  for  the 
arrest  of  the  defendant  on  that  charge,  and  the 
return  of  the  warrant  "for  an  oMag. "  'There  was 
nothing  tending  to  show  that  an  aUas  was  ever 
issued;  that  the  defendant  was  ever  arrested  on, 
or  appeared  to  answer,  that  charge;  or  t^atthe 
defendant  was  bound  over  to  or  appeared  in  the 
circuit  court,  whence  the  Indictment  was  certified, 
to  answer  that  prosecution.  Held,  that  the  in- 
dictment was  not  acontinostion  of  tne  former  pro- 
ceedings in  stKsh  manner  as  to  bring  the  proseon- 
tion  within  the  ezoeption  to  the  statute  ox  limita- 
tions applioable  to  the  offense. 

3.  Code  Ala.  J  S8S3,  nnder  whldi  defendant 
was  indicted,  provides  that  the  failure  or  refusal 
of  a  party  who  enters  into  a  contract  of  service  on 
confession  of  judgment,  etc.,  "without  a  gt>od  and 
sufficient  excuse, "  to  discharge  and  perform  that 
contract,  renders  him  guilty  of  a  misdemeanor. 
Held,  that  an  indictment  charging  such  failure  or 
refusal,  "without  just  cause  or  excuse,"  is  sofll- 
cient,  under  Id.  i  4370,  which  provides  that  "words 
used  in  a  statute  to  define  an  offense  need  not  be 
strictly  porsued  in  the  Indictment;  it  is  sufficient 
to  use  other  words,  conveying  the  same  meaning." 

Appeal  from  criminal  court,  Pike  coun- 
ty ;  Parks,  Judge. 

Indictment  for  failure  to  perform  service 
for  surety  in  a  confessed  Judgment  tor 
fine  aud  costs.  The  indictment  in  this 
case,  which  was  returned  into  the  court  on 
the  3l8t  October,  1889,  charged  that  the 
detendajat,  Frazier  Giles,  "having  been  con- 
victed in  the  county  court  of  Pike  county 
on  a  charge  of  misdemeanor,  and  in  con- 
sideration of  M.  D.  -Miers'  having  confessed 
Judgment  and  being  security  for  said  fine 
and  co^ts,  entered  into  a  contract  in  writ- 
ing with  said  M.  D.  Miers  to  perform  serv- 
ice, (said  contract  approved  in  open  court 
by  the  presiding  Judge,)  and  has  aban- 
doned said  contract  without  justcause  and 
excuse,  and  has  tailed  or  refused  to  perform 
said  service,  (said  contract  having  been 
recorded  in  the  probate  office  of  Pike  coun- 
ty within  the  time  prescribed  by  law,) 
against  the  peace,"  etc.  The  defendant 
demurred  to  the  indictment,  but  his  demur- 
rer was  overruled;  and  he  then  pleaded 
guilty. 

On  the  trial  before  the  court,  as  the  bill 
of  exceptions  shows,  a  Jury  not  having 
been  demanded,  the  prosecution  offered  in 
evidence  the  written  contract  referred  to 
in  the  indictment,  which  was  dated  Sep- 
tember 27, 1888,  and  contained  recitals  and 
indorsement  showing  its  due  approval  and 
registration,  and  introduced  said  M.  D. 
Mlers  as  a  witness,  who  testified,  substan- 
tially, that  on  the  day  of  the  execution  of 
said  instrument,  in  Troy,  Ala.,  the  defend- 
ant refused  to  go  and  work  with  him,  and 
has  never  been  about  him  to  perform  said 
contract,  up  to  the  finding  of  the  indict- 
ment in  this  case.  The  prosecution  here 
closed,  and  the  defendant  then  moved  to 
dismiss  the  case,  "  on  the  ground  that  the 
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prosecution  was  not  commenced  within 
twelve  months  after  the  commission  ot 
the  oBense."  In  opposition  to  this  mo- 
tion, the  court  allowed  the  prosecution, 
against  the  objection  and  exception  of  the 
defendant,  to  introduce  in  evidence  a  war- 
rant for  the  defendant's  arrest  issued  by 
the  Judge  of  the  county  court  on  the  25th 
October,  1888,  charging  him  with  a  failure 
to  perform  service  for  said  Miers  under 
said  written  contract,  and  allowed  the 
Judge  of  said  county  court  to  testify  that 
the  warrant  was  issued -on  an  affidavit 
which  charged  the  offense  in  substantially 
the  same  words,  and  that  he  had  not  been 
able  to  find  said  affidavit  after  diligent 
search.  The  defendant  objected  and  ex- 
cepted to  the  admission  of  each  part  ot 
thlsevldence.  The  warrant  was  offered  and 
read  In  evidence;  was  indorsed,  "Betumed 
lor  an  alias,  February  16th,  1889;"  and 
there  was  no  proof  that  ajiy  other  proceed- 
Ingswereever  hadunder  It.  Theabove  be- 
ing substantially  all  the  evidence,  the  court 
found  the  defendant  guilty,  and  imposed  a 
sentence  aa  prescribed  bylaw;  to  which 
judgment  and  ruling  the  defendan  t  duly  ex- 
cepted. 

W.  L.  Parks,  for  appellant.  Attjr.  Oen. 
Martin,  for  the  State. 

McClellan,  J.  The  act  of  February  25, 
1889,  establishing  the  criminal  court  of 
Pilte  county,  and  providing  for  appeals 
from  that  court  to  this,  does  not  authorize 
us  to  review  the  conclusions  of  the  Judge 
ot  that  court  on  the  evidence  adduced  be- 
fore him;  Jury  being  waived.  Acts  1888-89, 
pp.  681-636;  Wynn  v.  State,  87  Ala.  137,  6 
South.  Rep.  S91. 

If,  however,  the  facts  put  in  evidence  in 
a  given  case,  or  In  respect  to  a  particular 
matter,  before  the  judge  of  that  court,  are 
free  from  conflict,  and  do  not  admit  of  ad- 
verse Inferences  or  deductions,  the  action 
of  the  court  in  applying  the  law  to  those 
facts  will  be  reviewed.  In  such  case,  the 
matter  revised  is  a  conclusion  of  law 
from  undisputed  facts,  and  not  the  finding 
of  fact  from  the  evidence  adduced  on  the 
trial.  Sltinner  v.  State,  87  Ala .  106, 6  South. 
Rep.  399:  Hardy  v.  Ingram,  84  Ala.  544,  4 
South.  Rep.  372;  Boyd  v.  State,  ante,  268, 
(present  term.)  The  present  case  illus- 
trates the  foregoing  proposition.  The  of- 
fense charged  was  barred  by  the  statute 
of  limitations  of  one  year,  unless,  as  was 
claimed,  the  prosecution  had  been  com- 
menced within  the  year  by  the  Issuance  ot 
a  warrant  as  provided  by  section  8714  of 
the  Code.  There  was  no  dispute  as  to 
whether  a  warrant  for  the  arrest  of  the 
defendant  for  the  offense  ch argued  against 
him  by  the  indictment  under  which  this 
conviction  was  had,  was  issued  within  a 
year  from  the  commission  of  the  offense, 
but  the  contention  was  that  the  issuance 
of  that  warrant  did  not  have  the  effect  of 
saving  the  prosecution  from  the  bar  of  the 
statute ;  and  this  contention,  manifestly, 
raised  a  question  ot  law,  which  the  lower 
court  decided  adversely  to  the  defendant. 
We  entertain  no  doubt  of  our  right  and 
duty  to  review  this  action,  under  the  prin- 
ciples adverted  to  above.  The  evidence 
showed  only  the  filing  of  a  complaint  be- 


fore the  judge  ot  the  county  court,  charg- 
ing defendant  with  the  crime  for  which  he 
was  indicted  beyond  the  year,  the  issu- 
ance by  that  officer  of  a  warrant  for  the 
arrest  of  the  defendant  on  that  charge, 
and  the  return  of  the  warrant  "for  an 
alias."  There  was  nothing  tending  to 
show  that  an  alias  was  ever  issued ;  that 
the  defendant  was  ever  arrested  on,  or  ap- 
peared to  answer,  that  charge;  that  any 
other  or  further  step  or  proceeding  was 
taken  in  that  behalf;  or  that  the  defendant 
was  bound  over  to  or  appeared  In  the  cir- 
cuit court,  whence  this  indictment  was  cer- 
tified, to  answer  that  prosecution.  On 
these  uncontroverted  facts,  there  was  no 
connection  between  the  prosecution  insti- 
tuted within  the  year,  by  complaint  and 
warrant  in  the  county  court,  and  the  pros- 
ecution instituted  beyond  the  year,  by  in- 
dictmentinthecircuitcourt;  and  thejudge 
of  the  criminal  court  committed  an  error 
of  law,  not  ot  fact,  in  holding  the  latter 
proceeding  was  a  continuation  of  the  for- 
mer, in  such  manner  as  to  bring  the  prose- 
cution within  the  exception  to  the  statute 
3f  limitations  applicable  to  oBenses  of  this 
grade.    Martin  v.  State,  79  Ala.  267. 

Section  3882  of  the  Code,  under  which  ap- 
pellant was  convicted,  provides  that  the 
failure  or  refusal  of  a  party  who  enters 
into  a  contract  of  service  on  confession  of 
Judgment,  etc.,  "without  a  good  and  suf- 
ficient excuse, "  to  discharge  and  perform 
that  contract,  renders  him  guilty  ot  a  mis- 
demeanor. The  present  Indictment  charges 
such  failure  or  refusal  "without  Just  cause 
or  excuse; "  and  it  is  Insisted  that  the  de- 
murrer, which  proceeded  on  the  ground 
that  the  indictment  did  not  follow  the  stat- 
ute in  describing  this  purely  statutory  de- 
fense, should  have  been  sustained.  Section 
4370  of  the  Code  provides  that"  words  used 
In  a  statute  to  define  an  offense  need  not  be 
strictly  pursued  in  the  indictment.  It  to 
sufficient  to  use  other  words,  conveying 
the  same  meaning."  To  our  minds,  the 
words  employed  in  the  indictment  convey 
substantially  the  same  meaning  as  those 
used  to  describe  the  offense  in  the  statute, 
and  we  hold  there  was  no  error  in  overrul- 
ing the  demurrer. 

For  the  error  pointed  out  in  reference  to 
the  statute  of  limitations,  the  judgment  of 
the  criminal  court  is  reversed,  and  the 
cause  remanded. 


Wells  v.  State. 


(88  Ala.  239) 


(Supreme  Court  of  Alabama.    Jan.  80,  1890.) 

INDICTHBST — MlBHOHXK. 

A  plea  of  not  guilty  to  an  indictment  i8  an 
admission  tbat  the  name  by  which  the  defendant 
is  indicted  is  his  true  name,  and  a  waiver  of  the 
misnomer,  it  in  fact  the  indictment  was  originally 
open  to  that  objection. 

Anpeal  from  circuit  court,  Marshall 
county ;  John  B.  Tally,  Judge. 

Indictment  for  carrying  concealed  weap- 
ons. The  indictment  in  this  case  charged 
that  "Babe  Wells,  whose  true  Christian 
name  Is  to  the  grand  jury  unknown,  oth- 
erwise than  as  stated,  carried  a  pistol  con- 
cealed about  his  person. "  There  was  no 
demurrer  to  the  indictment,  and  no  plea 
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in  abatement,  and  iesue  was  Joined  on  the 
plea  of  not  guilty.  On  the  trial  the  pros- 
ecution Introduced  a  single  witness,  who 
testified  that  the  defendant,  on  proposing 
a  visit  to  "the  mountain,"  which  the  wit- 
ness declined,  lest  they  might  get  Into  some 
trouble,  pulled  a  pistol  ont  of  his  pocket, 
showed  it  to  witness,  and  then  replaced  It 
in  bis  pocket ;  and  he  further  testified,  on 
cross-examination,  "that  he  was  before 
the  grand  jury,  and  they  did  not  ask  him 
If  the  defendant  had  any  other  name,  bnt 
did  not  recollect  if  they  asked  him  the 
name  of  the  defendant. "  The  defendant 
then  introduced  one  William  Wells  as  a 
witness,  who  testified  "that  he  was  before 
the  grand  Jury  by  which  the  Indictment 
was  found,  and  they  did  not  ask  him  any- 
thing about  the  defendant's  name;  that 
he  was  well  acquainted  with  the  defend- 
ant at  the  time,  and  knew  that  his  name 
was  Plnckney  Wells."  On  this  evidence 
the  defendant  asked  the  following  charge 
in  writing,  and  excepted  to  its  refusal :  "  If 
the  Jury  believe  from  the  evidence  that  the 
defendant's  true  Christian  name  at  the  fin  d- 
ing  of  the  indictment  was  Pinckney  Wells, 
and  that  the  grand  jury  knew  iiis  name 
was  Pinckney,  or  by  the  exercise  of  due 
diligence  could  have  found  out  the  fact, 
and  failed  to  do  so.  then  they  must  acquit 
the  defendant. "  After  conviction  the  de- 
fendant moved  in  arrest  of  Judgment,  on 
the  ground  that  the  averments  of  the  in- 
dictment as  to  his  name  "  are  inconsistent 
and  self-repugnant,"  which  motion  the 
court  overruled. 
A  tty.  Qen.  Martin,  for  the  State. 

McClbllan.  J.  The  plea  of  not  guilty 
was  an  admission  that  the  name  by  which 
the  defendant  was  indicted  was  his  true 
name,  and  a  waiver  of  the  misnomer,  it  in 
fact  the  indictment  was  originally  open 
to  that  objection,  whether  advantage  is 
sought  to  be  taken  of  it  on  the  trittl,  as  by 
a  request  for  an  instruction  on  the  point, 
or  after  verdict  by  a  motion  In  arrest  of 
Judgment.  Miller  v.  State,  54  Ala.  155. 
There  was  no  self-repugnance  or  incon- 
sistency in  the  allegations  of  the  indict- 
ment as  to  the  Christian  name  of  the  defend- 
ant. The  most  that  can  beafiirmed  of  the 
language  employed  in  this  connection,  to- 
wlt,  "Babe  Wells,  (whose  true  Christian 
name  is  to  the  grand  jury  unknown,  oth- 
erwise than  as  stated,) "  is  that  the  grand 
Jury  were  in  doubt  whether  the  name 
"  Babe  "  was  the  baptismal  or  psuedony  m  of 
the  defendant,  bnt  that,  if  his  name  was 
other  than  as  stated,  the  fact  was  un- 
known to  them ;  or,  in  other  words,  that 
they  knew  this  was  a  name  by  which  de- 
fendant was  known,  and  if  he  had  anoth- 
er they  neither  knew  that  other,  or  the 
fact  that  he  had  any  other.  Moreover, 
the  matter  embraced  in  the  parentheses,  as 
shown  above,  was  mere  surplusage,  not  es- 
sential to  a  full  averment  of  the  offense 
and  identification  of  the  offender,  and  may 
beentirely  disregarded.  1  BIsh.  Crlm.  Proc. 
§487;  Heard,  Grim.  PI.  §§135,186.  If,  on  the 
other  hand,  the  language  quoted  be  held 
the  equivalent  of  an  averment  that  the 
first  name  of  the  defendant  was  unknown 
to  the  grand  Jury,  the  result  to  the  appel- 
lant Is  the  same.  He  might  have  im- 
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peached  the  finding  by  disproof  of  the  fact 
thus  alleged;  that  is,  it  was  open  to  him  to 
show  that  his  true  name  was  known,  and, 
showing  which,  the  indictment  would  not 
have  supported  a  conviction.  But  he  did 
not  do  this.  What  he  did  was  to  show, 
not  that  the  jury  knew,  but  that  with  rea- 
sonable inquiry  they  might  have  known, 
his  true  name.  This  was  insufficient;  and 
the  charge  requested,  which  predicated 
his  right  to  an  acquittal  on  the  failure  of 
the  Jury  to  make  diligent  inquiry  in  this 
behalf,  was  properly  refused.  Duvall  v. 
State,  63  Ala.  12. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


Stanley  v.  State. 


:  Ala.  1E4) 


(Supreme  Court  of  Alabama.    Jan.  80,  1890.) 

IHDIOTMSKTS  —  ISDOKSEMENT  —  CLBKK  OV  COUBT— 

Embezzlement — Btidenob. 

1.  Code  Ala.  i  4386,  requiring  an  indictment 
to  be  indorsed,  dated,  and  signed  by  the  dark,  is 
directory  merely. 

2.  Defendant  was  indicted  for  converting  to 
his  own  use  moneys  paid  into  his  ofBce,  or  received 
by  him  in  his  official  capacity  as  clerk  of  the  cir- 
cuit court  The  solicitor  elected  to  charge  defend- 
ant with  haTing  embezzled  the  solicitor's  fees  in 
five  specified  cases,  in  which  the  defendants  were 
convicted  at  the  fall  term,  1887,  of  the  coorL  No 
final  record  having  been  made  up  since  1882,  and 
the  original  indicbnents  in  the  cases  of  the  per- 
sons convicted  liaring  been  mislaid  or  lost,  Uie 
solicitor  introduced  in  evidence  the  trial  docket, 
and  the  minutes  of  the  court,  to  show  the  convic- 
tion of  the  defendants  In  the  cases  elected,  Eind 
confessions  of  judgment  for  the  fines  and  costs; 
also,  the  issue  of  executions,  tbe  collection  of  the 
solicitor's  fees  by  the  sheriff,  and  the  receipts  of 
defendant  for  the  same.  Held,  that  this  evidence 
was  admissi  ble  to  show  that  defendant  had  received 
the  fees  in  his  official  capacity. 

3.  Transcripts  of  the  reports  made  to  the  au- 
ditor by  defendant,  as  clerk,  of  the  amount  of  so- 
licitor's fees,  in  cases  of  conviction,  with  which 
he  was  charged,  having  been  properly  cerUfied, 
were  receivable  in  evidence. 

4.  Proof  offered  of  other  acts  of  embezzlement, 
of  similar  character,  committed  by  the  defendant, 
was  admissible,  being  material  to  show  the 
knowledge  and  intent  with  which  the  particalar 
acta  charged  were  committed,  and  tending  to  re- 
but any  inference  of  accident  or  mistake. 

Appeal  from  circuit  court,  Covington 
county ;  John  P.  Hubbard,  Jadge. 

Indictment  for  embezzlement.  The  in- 
dictment in  this  case  charged  that  John  £. 
Stanley,  "being  clerk  of  the  circuit  court 
of  said  county,  knowingly  converted  to 
his  own  use,  or  permitted  another  to  use, 
money  to  about  the  amount  of  fifty  dol- 
lars, which  was  paid  into  his  office,  or 
received  by  him  in  bis  official  capacity,  and 
which  said  money  belonged  to  the  state 
of  Alabama. "  Issue  being  joined  on  the 
plea  of  not  guilty,  the  jury  returned  a  ver- 
dict in  these  words:  "We,  the  jury,  find 
the  defendant  guilty  of  converting  to  his 
own  use  more  than  twenty-five  dollars;" 
and  the  court  thereupon  sentenced  him 
to  the  penitentiary  for  the  term  of  three 
years.  When  the  case  was  called  tor  trial, 
before  pleading  to  the  indictment,  the  de- 
fendant moved  to  strike  it  from  the  files 
because  it  was  not  Indorsed  by  the  clerk 
as  required  by  law,  showing  the  fact  and 
date  of  filing,  with  his  signature  attached. 
On  the  hearing  of   this  motion,  it  was 
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ebown  to  the  court,  as  the  bill  of  ezcep- 
tions  showB,  that  the  indictment  waa  re- 
turned into  open  court  by  the  foreman  of 
the  grand  jury,  in  the  presence  of  12  or  more 
of  the  grand  jurors;  that,  the  Indictment 
being  against  the  clerk,  the  court  appoint- 
ed E.  Dixon  as  special  clerk,  in  the  presence 
of  the  grand  jury,  and  delivered  theindict- 
ment  to  him ;  that  it  was  retained  by  said 
Dixon  until  the  present  Incnmbent,  W.  J. 
Mosely,  was  qualified,  and  entered  on  the 
discharge  of  the  duties  of  the  clerk's  office, 
when  1 1  was  delivered  to  him  by  said  Dix- 
on, and  it  was  produced  by  him  on  the 
trial.  On  this  evidence  the  court  overruled 
the  motion  to  strike  the  Indictment  from 
the  flies,  and  the  defendant  duly  excepted. 
J.  D.  Gordon,  W.  D.  Roberts,  and  John 
Oamhle,  for  appellant.  Atty.  Gen.  Mar- 
tta,  for  the  State. 

Clopton,  J.  Defendant  moved  to  strike 
the  indictment  from  the  files  on  the  ground 
that  it  was  not  indorsed,  dated,  and  signed 
by  the  clerk,  as  required  by  the  statute. 
The  motion  is  based  on  section  4386  of  the 
Code,  which  requires:  "All  indictments 
must  be  presented  to  the  court  by  the  fore- 
man of  the  grand  Jury,  in  the  presence 
of  at  least  eleven  others  Jurors,  must 
be  Indorsed  '  Filed,'  and  the  Indorsement 
dated  and  signed  by  the  clerk. "  No  citizen 
should  be  tried  for  a  criminal  offense  until 
he  has  been  regularly  and  legally  charged ; 
and  it  becomes  the  duty  of  the  court  to 
strike  an  indictment  from  the  files,  on  ob- 
jection being  made  in  due  time,  when  it 
appears  to  have  been  Introduced  Into  them 
without  warrant  of  law.  But  the  only 
evidence  which  the  statute  requires  that 
KO.  Indictment  has  been  regularly  and  legal- 
ly returned  into  court  is  that  it  shall  be 
Indorsed  "A  true  bill,"  which  shall  be 
signed  by  the  foreman  of  the  grand  jury. 
Code,  §  4858;  Wesley  v.  State,  52  Ala.  182. 

In  determining  whether  section  4386  is 
mandatory  or  directory,  the  provision 
should  be  taken  notice  of  which  requires, 
after  providing  for  the  filing  and  indorse- 
ment by  the  clerk:  "But  no  entry  of  an 
Indictment  found  must  be  made  on  the 
minutes,  nor  must  any  indictment  be  in- 
spected by  any  other  person  than  the  so- 
licitor, the  presiding  judge,  and  the  clerk 
of  the  court,  until  the  defendant  has  been 
arrested,  or  has  g^ven  bail  tor  his  appear- 
ance." The  purpose  of  the  section  Is  to 
prevent  an  Inspection  of  the  Indictment 
by  any  person  other  than  ths  of&cers 
named,  and  to  constitute  the  Indorsement 
by  the  clerk  evidence  that  it  had  been 
properly  returned  Into  court.  The  stat- 
ute imposes  upon  the  clerk  a  public  duty, 
— a  ministerial  duty,— and  prescribes  the 
mode  of  performance,  intended  to  secure 
the  orderly  and  proper  conduct  of  the  bus- 
iness of  the  court.  It  requires  the  duty  to 
be  performed  at  a  certain  time,  and  in  a 
certain  manner,  and  contains  no  nugatory 
words.  Time  is  not  of  the  essence  of  the 
duty  to  be  performed.  On  this  principle. 
It  has  been  decided  that  the  Indorsement 
required  to  be  made  by  the  clerk  may  be 
made  at  any  time  while  the  cause  is  In 
tteri.  Hubbard  v.  State,  72  Ala.  164;  Wes- 
ley V.  State,  supra.  To  make  the  per- 
formance of  such  a  duty  essential  to  the 


validity  of  an  Indictment  which  has  been 
returned  into  court  indorsed  and  signed 
by  the  foreman  of  the  grand  jury,  as  re- 
quired by  the  statute,  would  oftentimes 
work  great  inconvenience  and  prejudice, 
and  defeat  the  ends  of  the  administration 
of  the  criminal  law.  We  hold  the  statute 
to  be  merely  directory.  Walker  v.  Chap- 
man, 22  Ala.  116. 

Defendant  was  Indicted  for  knowingly 
converting  to  his  own  use,  or  permitting 
another  to  use,  moneys  which  were  paid 
into  bis  office,  or  received  by  him  in  his 
official  capacity  as  clerk  of  the  circuit 
court.  The  solicitor  elected  to  charge  the 
defendant  with  havingembezsiled  the  solic- 
itor's fees  in  five  specified  cases,  in  which 
the  defendants  were  convicted  at  the  fall 
term,  1887,  of  the  court.  No  final  record 
having  been  made  up  since  1882,  and  the 
original  indictments  in  the  cases  of  the 
persons  convicted  having  been  misliiid  or 
lost,  the  solicitor  introduced  in  evidence  the 
trial  docket,  and  the  minutes  of  the  court, 
to  show  the  conviction  of  the  defendants 
In  the  cases  elected,  and  confessions  of  judg- 
ment for  the  fines  and  costs ;  also,  thelssue 
of  executions,  the  collection  of  the  solicit- 
or's fees  by  sheriff,  and  the  i-eceipts  of  de- 
fendant for  the  same.  There  can  be  no 
just  objectiou  to  this  evidence,  or  any  part 
thereof.  It  was  relevant  and  admissible 
to  show  that  defendant  had  received,  the 
fees  in  his  ofScial  capacity. 

The  statute  requires  that  all  fees  taxed 
against  defendants,  on  convictions,  as  so- 
licitor's fees,  shall,  when  collected  by  any 
officer  authorized  by  law  to  collect  such 
fees,  be  forthwith  paid  to  the  state  treas- 
urer, and  that  the  clerks  of  the  circuit 
court  shall  make  quarterly  reports  to  the 
auditor  of  the  solicitors'  lees  collected  in 
their  respective  counties.  Acta  1886-87,  p. 
161.  By  subdivision  6  of  section  96  of  the 
Code,  the  auditor  is  required  "to  audit 
and  adjust  the  accounts  of  all  public  offi- 
cers, keeping  a  regular  account  with  every 
person  in  each  county  In  the  state  who  is 
by  law  authurized  to  collect  and  receive 
any  part  of  the  state  revenue,  in  suitable 
books,  in  which  he  must  charge  such  per- 
sons with  all  sums  of  money  due  from  them 
severally,  and  credit  each  with  all  moneys 
paid  by  him  to  the  treasurer,  having  first 
certified  to  that  office  the  amount  or  bal- 
ance due. "  .\nd  section  2786  requires  that 
"all  transcripts  of  books  or  papers  re- 
quired by  law  to  be  kept  In  the  office  of 
the  secretary  of  state,  or  the  office  of  the 
auditor,  when  certified  by  the  proper  cus- 
todian thereof,  must  be  received  in  evi- 
dencein  all  courts."  Under  these  statutes, 
the  transcripts  of  the  reports  made  to  the 
auditor  by  d^endant,  as  clerk,  of  the 
amount  of  solicitor's  fees,  in  cases  of  con- 
viction, with  which  he  was  charged,  hav- 
ing been  properly  certified,  were  receivable 
in  evidence.  They  are  papers  which  he  is 
requli-ed  to  keep  under  the  sanction  of  his 
official  oath,  and  in  performance  of  his  of- 
ficial duty.  They  are  prima,  facie  evid^ice 
of  the  facts  stated  in  them.  Dudley  v. 
Chilton  Co.,  66  Ala.  5»3. 

Defendant  further  objects  that  the  state 
was  allowed  to  prove  offenses  other  than 
those  charg:ed,  though  of  a  similar  char- 
acter.   It  is  true  that  in  all  criminal  trials 
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the  evidence  shonld  be  relevant,  and  con- 
fined to  the  proof  or  disproof  of  the  point 
In  isBue;  and  generally  it  Is  not  allowable 
to  prove  the  commlBBlon  of  other  offenses 
by  the  accused  for  the  purpose  of  convict- 
ing him  of  the  offense  charged.  But  there 
a  re  well-recognized  exceptions  to  this  rule; 
and  such  evidence  is  receivable  when  neces- 
sary to  prove  acieater,  to  establish  identi- 
ty, or  to  complete  «  chain  of  circumstan- 
tial evidence  of  gnllt  in  respect  to  the  act 
charged.  Ingram  v.  State,  89  Ala.  247; 
Mason  v.  State,  42  Ala.  632.  The  evidence 
introduced  by  the  state  related  to  solic- 
itor's feeii  on  convictions  of  persons  other 
than  those  with  which  the  solicitor  elected 
to  charge  the  defendant,  and  cohHlsted  of 
proof  of  the  convictions  of  such  persons, 
the  collection  of  solicitor's  fees  by  the  sher- 
iff, and  the  receipts  of  defendant  for  same; 
also,  of  the  transcript  from  the  auditor's 
office  of  the  reports  of  defendant,  of  the 
amount  of  solicitor's  fees  paid  in  the  cases 
of  conviction,  and  that  no  part  thereof 
had  been  paid  by  defendant.  The  solic- 
itor's lees  thus  reported  accrued  at  the  fall 
term,  1887,  and  the  spring  and  fall  terms, 
1888,  of  the  circuit  court.  These  facts  show 
that  the  proofs  offered  of  other  acts  of  em- 
bezzlement were  Intimately  and  directly 
connected  with  the  particular  accusation 
against  defendant,  and  the  evidence  ad- 
duced to  establish  it.  They  form,  to  some 
extent,  parts  of  one  traoisactlon,  and  are 
material  to  show  the  knowledge  and  in- 
tent with  which  the  particular  acts  charged 
were  committed,  and  t«nd  to  rebut  any  in- 
ference of  accident  or  mistake.  People  v. 
Gray,  66  Cal.  271,  5  Pac.  Rep.  240. 

The  court  instructed  the  Jury  that  the 
only  purpose  for  which  they  could  consid- 
er the  evidence  relating  to  the  other  acts 
of  embezzlement  was  to  determine  defend- 
ant's guilty  knowledge  in  converting  the 
moneys  with  which  he  was  charged,  and 
that  they  could  not  convict  unless  satis- 
fled  that  he  did  convert  to  his  own  use, 
knowingly,  the  moneys  with  which  he  Is 
charged  in  the  indictment.  The  court  con- 
fined the  evidence  within  proper  limits,  and 
restricted  It  to  proper  purposes,  though  it 
might  also  well  have  instructed  the  jury 
that  they  could  consider  the  evidence  in  de- 
termining the  Intent  with  which  defendant 
used  the  moneys ;  but  of  this  omission  the 
defendant  cannot  complain. 

We  discover  no  error  in  the  record. 

Affirmed. 


(R  Uias.  ««) 

Sullivan  v.  Statb. 
(Supreme  Court  of  MisgisHppl    March  17, 1890. ) 

PRizs-FieHTiNa — Indiotkbnt. 

1.  As  it  is  dcmbtfol  whether,  to  constitute  a 
"prize-fight, "  there  most  be  a  flghtiiiff  in  public, 
and  as  Act  Miss.  March  7,  1882,  making  it  "un- 
lawful for  any  persons  to  engage  in  prize-fighting 
in  this  state,  "was  Intended  to  prohibit  prize-fight- 
ing which  is  public  in  character,  and  tends  to  dis- 
tnrb  the  peace,  it  is  not  sufficient  to  indict  under 
this  statute  by  the  use  of  the  statutory  words  only; 
but  the  facts  which,  if  proved,  would  show  the 
defendant  to  be  guilty  of  the  statutory  offense 
most  be  charged. 

2.  Ihe  indictment  most  charge  that  the  per- 
sons fought  together,  and  against  each  other,  in 
order  to  constitute  the.  offense  of  "engaging''  in 
the  fight,  And  an  indictment  which  charges  that 


S.  did  unlawfully  engage  in  a  prize-fight  nrilh  K., 
"to-wit,  did  then  azid  there  enter  a  ring,  com- 
monly called  a  'prize-ring,'  and  did  then  and 
there,  in  said  ring  beat,  strike,  EUid  bruise  said" 
K.,  is  defective  as  the  videMcet  excludes  the  con- 
clusion ttiat  K.  fought. 

Appeal  from  circuit  court,  Marion  coun- 
ty; S.  H.  Tekral,  Judge. 

CalbooD  &  Green,  for  appellant.  T.  Id. 
MUler.  Atty.  Gen.,  for  the  State. 

Cooper,  J.  The  appellant  has  been 
convicted  of  the  offense  of  prize-flghtlng.  In 
violation  of  an  act  entitled"  An  act  to  pre- 
vent prize-fighting  in  this  state,  and  for 
other  purposes,"  approved  March  7,1882. 
The  first  section  of  the  act  declares  that 
"it  shall  be  unlawful  for  any  persons  to  en- 
gage in  prize-fighting  in  this  state,  and  any 
persons  engaging  in  such  prize-fighting 
shall  be  deemed  guilty  of  a  misdemeanor, " 
etc.  The  indictment  contains  two  counts, 
— ^the  first  for  a  violation  of  tlie  above 
statute,  and  the  second  for  an  assault  and 
battery.  Appellant  was  acquitted  under 
the  second  count,  and  convicted  under  the 
first.  The  defendant  pleaded  in  abate- 
ment to  the  indictment,  to  which  demur- 
rers were  interposed,  and  were  sustained ; 
and,  after  conviction  be  moved  in  arrest 
of  judgment,  and  for  a  new  trial;  and, 
both  motions  being  denied,  he  prosecutes 
this  appeal. 

So  much  of  the  Indictment  as  is  brought 
into  review  is  as  follows: 

"The  state  of  Mississippi,  County  of  Mar- 
ion. In  the  circuit  courtlor  the  second  Ju- 
dicial district  of  Marion  county,  at  the 
special  August  term,  1889.  The  grand  jur- 
ors of  the  state  of  Mississippi  upon  their 
oaths  present  that  John  L.  Sullivan,  in 
the  second  judicial  district  of  Marion 
county,  Mississippi,  on  the  8th  day  of  July, 
A.  D.  1889,  by  and  in  pursuance  of  a  pre- 
vious appointment  and  arrangement  made 
to  meet  and  engage  in  a  prize-fight  with 
another  person,  to-wit,  with  Jake  Kil- 
rain,  did  then  and  there,  for  a  large  sum 
of  money,  the  exact  amount  of  which  <s  to 
the  grand  jurors  aforesaid  unknown,  did 
then  and  there,  to-wit,  on  the  8th  day  of 
July,  1889,  in  the  second  judicial  district  of 
Marion  county,  Mississippi,  unlawfully  en- 
gage in  a  prize-fight  with  the  said  Jake 
Kllrain,  to-wit,  did  then  and  there  enter 
a  ring,  commonly  called  a  'prize-ring,'  and 
did  then  and  there,  in  the  said  ring,  beat, 
strike,  and  bruise  the  said  Jake  Kllrain, 
against  the  peace  and  dignity  of  the  state 
of  MissisBippi.  Jas.  H.  Neville,  Dist. 
Atty. " 

This  count  is  fatally  defective  as  one 
charging  the  appellant  with  the  offense  of 
prize-fighting.  The  statute  neither  defines 
the  oHense  of  prize-fighting,  nor  declares 
what  act  done  shall  be  a  violation  of  its 
provisions.  The  specific  offense  was  un- 
known to  the  common  law;  the  partici- 
pants being  only  punishable  for  an  affray, 
riot,  or  assault  and  battery,  according  to 
thecircumstances.  In indlctmentefor pure- 
ly statutory  oBenses,  it  is  sometimes  suffi- 
cient to  charge  the-otfense  by  using  only 
the  words  of  the  statute.  This  may  be 
done  where  the  language  of  the  statute  is 
BO  Bpeciflc  as  to  give  notice  of  the  act  made 
unlawful,  and  so  exclusive  aa  to  prevent 
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Its  application  to  any  other  acts  than 
those  made  unla  wf  ul.  Onr  Btatute  aealnst 
retailing  (Code,  §  1097)  Is  an  apt  Illustra- 
tion ol  statutes  of  this  character.  It  de- 
clares that  "It  shall  not  be  lawful  for  any 
person  to  sell  any  vinous  or  spirituous 
liquor  In  a  less  quantity  than  one  pint, 
without  having  first  obtained  a  license 
In  the  manner  directed  by  this  act.  "  Here 
the  nature  and  character  of  the  prohibited 
act  Is  clearly  set  out,  and  there  is  an  exclu- 
sion of  its  application  as  to  the  only  class 
of  persons — licensed  dealers — who  may  sell 
in  the  quantity  named  without  guilt.  But 
where  the  act  prohibited  does  not  clearly 
appear  from  the  language  employed,  or 
where,  under  certain  circumstances,  one 
may  lawfully  do  the  thing  forbidden  by 
the  literal  meaning  of  the  words  of  the 
Statute,  it  is  not  sufficient  to  indict  by  the 
use  only  of  the  statutory  words.  Under 
such  circumstances,  the  indictment  must 
charge,  in  apt  language,  the  unlawful  act, 
that  the  defendant  may  be  advised  of  the 
nature  and  character  of  the  offense  with 
which  he  is  charged,  and  that  he  may,  by 
demurrer,  talie  the  opinion  of  the  court 
whether  the  facts  charged  constitute  an 
offense. 

In  Jesse  v.  State,  28  Miss.  100,  the  defend- 
ant had  been  indicted  under  a  statute 
which  provided  that"  if  any  slave  be  guilty 
of  burning  any  dwelling-house,  store,  cot- 
ton-house, gin,  or  outhouse,  bam,  or  sta- 
ble, "etc.  The  indictment  was  in  the  words 
of  the  statute,  and  it  was  held  insufficient 
for  the  reason  that  the  statute  was  intend- 
ed to  punish  a  malicious  burning  only. 

A  statute  declared  that,  "If  any  clerlt  of 
any  court,  or  public  officer,  or  any  other 
person,  shall  wittingly  make  any  false  en- 
try, or  erase  any  word  or  letter,  or  change 
any  record  belonging  to  any  court  or  pub- 
lic office,  whether  in  his  keeping  or  not,  he 
shall  on  conviction , "  etc.  Code  1880.  §  2703. 
It  was  held  that  the  purpose  of  the  act  was 
to  prevent  such  change,  erasure,  or  false  en- 
try, to  'Uieend  that  some  one  might  be  there- 
by benefited  or  injured,  and  that  an  in- 
dictment which  failed  to  aver  such  fact 
was  fatally  defective.  Harrington  v.  State, 
64  Miss.  490.  The  facts  developed  on  the 
trial  of  that  case  disclosed  that  the  defend- 
ant, a  clerk  of  the  treasurer,  erased  the 
number  of  a  warrant  that  had  been  erro- 
neously entered  on  the  treasurer's  books, 
and  substituted  the  true  number.  These 
cases  were  decided  on  the  ground  that  a 
person  might,  under  circumstances,  law- 
fully do  the  things  forbidden  In  the  most 
comprehensive  manner  by  the  mere  letter 
of  the  statute.  "  A  verdict  [of  a  Jury]  does 
nothing  more  than  verify  the  facts  charged ; 
and,  if  these  do  not  show  the  party  guilty, 
be  cannot  be  considered  as  having  violat- 
ed the  statute."  Sbaw,  C.  J.,  in  Com.  v. 
Odlin,  23  Pick.  275. 

Where,  therefore,  the  language  of  the 
statute  is  broader  than  its  purpose,  and 
the  indictment  is  in  the  words  of  the  stat- 
ute, It  cannot  be  told  whether  the  jury  in- 
tend to  find  the  defendant  guilty  of  tlie  act 
forbidden  by  the  statute,  or  ol  those  only 
within  its  literal,  but  not  its  true,  con- 
struction. It  is  therefore  necessary  for  the 
pleader  to  depart  from  the  statute,  and  in- 


dict in  words  aptly  charging  an  offense.  In 
all  cases  In  which  the  words  of  the  statute 
do  not  in  legal  intendment  import  a  par- 
ticular offense  certainly  committed  by  any 
one  who  has  violated  its  literal  language. 

Thestatute  under  consideration  declares, 
in  general  terms,  that  it  shall  be  "  unlaw- 
ful for  any  persons  to  engage  in  priz^ 
fighting  In  this  state. "  What  is  a  "prize- 
fight" is  not  declared,  but  must  be  discov- 
ered by  the  courts  from  the  known  mean- 
ing of  the  terms  used,  and  the  evil  intend- 
ed to  be  provided  against.  The  meaning 
of  "  to  fight, "  according  to  Webster  is  "  to 
strike  or  contend  for  victory,  in  battle  or 
in  single  combat;  to  attempt  to  defeat, 
subdue,  or  destroy  an  enemy,  either  by 
blows  or  weapons. "  Worcester  gives 
practically  the  same  definition.  Prize  is 
defined  by  Worcester  to  be  "a  reward 
gained  by  contest  or  competition,"  and 
by  Webster  as  "that  which  is  obtained 
against  the  competition  of  others ;  any- 
thing carried  off  as  the  result  or  award  of 
a  contest."  Worcester  defines  "prize- 
fighter" as  "one  who  fights  or  boxes  pub- 
licly for  a  reward,"  and  "prize-fighting" 
as  "  the  act  or  the  practice  of  fighting  for 
a  prize."  Webster  defines  "prize-fighter" 
as  "one  who  fights  publicly  for  a  reward," 
and  "prize-fighting*'  as  " fighting, especial- 
ly boxing,  in  public,  for  a  reward  or  wck- 
ger. "  He  defines  "  prize-fight "  to  be  "  a  con- 
test in  which  the  combatants  fight  for  a 
reward  or  wager."  Worcester  gives  no 
definition  of  this  word.  It  thus  appears 
that,  while  these  two  lexicographers  de- 
fine a  "  prize-fighter"  to  be  one  who  fights 
publicly,  for  a  reward,  Worcester  defines 
"  prize-fighting  "  as  the  act  of  fighting  for 
a  prize,  while  Webster  defines  it  as  a  fight-, 
ing  in  public  for  a  reward  or  wager,  and' 
prize-fight  to  be  a  contest  in  which  the 
combatants  fight  for  a  reward  or  wager. 
According  to  the  lexicographers.  It  would 
seem  to  be  left  doubtful  whether,  to  con- 
stitute a  prize-fight,  there  must  be  a  fight- 
ing in  public.  We  think,  however,  that 
the  evil  sought  to  be  protected  against  by 
the  statute  is  the  debasing  and  brutalizing 
practice  of  fighting  in  public  places,  or 
places  to  which  the  public,  or  some  part  of 
it,  is  admitted  as  spectators.  The  act  was 
not  passed  In  tenderness  tothose  who  par- 
ticipate in  such  contests,  nor  to  afford 
them  protection  by  discouraging  the  prac- 
tice. We  must  either  construe  the  act  as 
prohibiting  all  contests,  whether  public  or 
private,  where  a  prize  or  wager  is  deter- 
mined by  blows,  or  as  Intended  to  spply 
only  where  others  than  the  contestants 
are  admitted  spectators. 

The  second  section  of  the  act  declares 
that  If  death  result  from  the  fight  the  par- 
I7  causing  it  shall  be  guilty  of  mui'der,  or 
If  mayhem  results  the  punishment  for  that 
crime  shall  bo  inflicted.  By  the  third  aec- 
tlon  the  aiders  and  abettors  of  such  "prize- 
fighting''are  declared  guilty  of  a  misde- 
meanor. These  sections  add  strength  to 
the  conclusion,  which  would  properly  be 
drawn  tram  the  first  only,  that  the  priK<»- 
flghtiug  Intended  to  be  prohibited  Is  that 
which  is  public  in  character  and  tends  to 
disturb  the  peace  and  quiet  of  the  commu- 
nity in  which  it  occurs,  and  to  debase  not 
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only  tbe  participants,  but  others,  wbo  are 
admitted  as  Bpectators.  Aprirateconteet 
between  Individuals,  wfaetlier  amateurs, 
or  protessional  flgbters  or  boxers,  tbough 
it  be  lor  a  prize  or  wager,  would  not  be  In 
'violation  of  the  particular  statute  under 
consideration,  tbough  the  participants 
might  be  guilty  of  assault  and  battery,  or 
of  gaming.  A  fight  or  contest,  under  such 
circumstances,  would  be  a  fight  because  a 
contest  determined  by  blows,  and  a  prize- 
fight because  a  prize  or  wager  would  be 
awarded  to  the  victor;  but  it  would  not 
be  a  prize-fight  within  the  meaning  of  the 
statute,  which  prohibits  such  fights  only 
as  are  offenses  against  public  peace  and 
order.  Since,  therefore,  the  appellant 
might  fight  for  a  prize  under  such  circum- 
stances as  would  not  be  violative  of  the 
statute,  it  is  not  sufficient  to  Indict  by  the 
nse  of  the  statutory  words  only,  but  the 
facts  which,  if  proved,  show  him  to  be 
gnil^  of  the  statutory  offense  must  be 
charged. 

The  indictment  is  detective  for  another 
reason.  The  offense  can  only  exist  where 
two  persons  engage  in  the  unlawful  act. 
The  parties  are  severally  guilty,  but  the 
guilt  <rf  each  springs  from  the  joint  unlaw- 
ful act.  One  man  cannot  commit  the  of- 
fense. The  indictment  in  this  case  does 
not  follow  the  usual  form,  by  charg^ing 
that  Sullivan  and  Kllrainfought  together, 
and  against  each  other.  It  avers  that 
Sullivan,  "in  pursuance  of  a  previous  ap- 
pointment and  arrangement  made  to  meet 
and  engage  in  a  prize-fight  with  Jake  Kil- 
rain,  for  a  large  sum  of  money,  did  unlaw- 
fully engage  in  a  prize-fight  with  the  said 
Jake  Kilrain,  to-wit,  did  then  and  there 
enter  a  ring,  commonly  called  a  'prize- 
ring,'  and  did  then  and  there,  in  said  ring, 
beat,  strike,  and  bruise  the  said  Kilrain, 
against  the  peace  and  dignity  of  the  state 
of  Mississippi. "  The  clause  preceding  the 
videlicet,  that  Sullivan  "  unlawfully  did  en- 

fage  in  a  prize-fight  with  the  said  Jake 
iilrain, "  is  the  only  portion  of  the  indict- 
ment by  which  even  an  indirect  charge  is 
made  that  Kilrain  did  anything  In  the  fight; 
and  the  pleader  excludes  the  conclusion 
that  be  did  fight  by  setting  out, under  the 
videlicet,  how  Sullivan  so  engaged  in  a 
prize-fight,  vis.,  by  going  into  a  prize-ring, 
and  then  and  there  beating  Jake  Kilrain. 
The  common  office  of  a  videlicet  is  to  state 
time,  place,  or  manner  which  are  not  of 
the  essence  of  the  matter  In  issue,  and 
thereby  to  relieve  the  party  of  the  duty  of 
proving  the  allegation  strictly  as  made; 
but  It  may  be,  and  Is  frequently,  used  as 
particularizing  the  more  general  anteced- 
ent matter.  "A  videlicet,"  says  Lord 
HoBABT, "  is  a  kind  of  interpreter.  Her  nat- 
ural and  proper  use  is  to  particularize 
that  that  is  before  general."  Itmay  work 
a  restriction  when  the  former  words  are 
not  express  and  special,  but  so  indifferent 
as  they  may  receive  such  restriction  with- 
out apparent  injury,  though  these  former 
words,  by  construction  of  law  would  have 
had  a  larger  sense  if  the  videlicet  had  not 
been.  Stukeley  v.  Butler,  Hob.  172;  Da- 
kin's  CaBe,2  Saund.  291,  note  a.  "If  a  par- 
ty, in  pleading,  use  a  generic  term,  com- 
prising, therefore,  many  species  or  particu- 
lars, and  afterwards  use  an  averment  de- 


fining which  particular  or  species  of  the 
number  he  insists  on,  he  is  tied  up  to  that 
particular  one.  [The  reason  may  be,  be- 
cause he  leads  his  adversary  to  suppose  he 
only  means  to  rely  on  that,  who  therefore 
confines  his  proof  accordingly.]  Harris  v. 
Mantle,  8  Term  B.  807;  King  v.  Perrott, 
2Maule  &  S.  379."  Com.  Dig.  "Pleader," 
C  22.  "Every  indictment  ought  to  be  so 
framed  as  to  convey  to  the  party  charged 
a  certain  knowledge  of  the  crime  imputed 
to  him.  If  expressions  are  used  which 
leave  it  in  doubt  whether  all  of  several 
facts,  or  some  only,  are  charged  against 
him,  subsequent  averments  must  be  used 
defining  and  tying  up  this  generality." 
Com.  Dig.  "Pleader,"  C  22. 

In  Mallett  v.  Stevenson,  26  Conn.  428,  a 
warrant  bad  issued  commanding  the  offi- 
cer to  seixe"  certain  Intoxicating  liquors, 
to-wlt,  several  casks  of  French  brandy, 
ccmtainlng  twenty-five  gallons,  more  or 
less,  several  casks  of  gin, containing  twen- 
ty-five gallons,  more  or  less,  and  several 
casks  of  intoxicating  wines,  containing 
twenty-five  gallons,  more  or  less. "  The 
officer  seized  some  French  brandy,  and  al- 
so a  quantity  of  rum,  elder,  brandy,  and 
pale  brandy.  It  was  held  that  the  war- 
rant did  not  justify  the  seizure  of  the  lat- 
ter articles.  The  court  said :  " '  Intoxicat- 
ing liquors'  is  the  name  of  a  genus,  of 
which  brandy,  gin,  etc.,  are  species;  and, 
although  we  agree  with  the  judge  who 
tried  the  cause  that  the  particular  species 
of  liquor,  when  the  species  is  unknown, 
need  not  be  stated  in  the  complaint  or 
warrant,  yet  the  objection  in  this  case  is, 
not  thatall  theliquors seized  were  not  des- 
ignated by  their  specific  names,  but  that 
the  generic  name, 'intoxicating  liquors,' 
was  by  the  videlicet  restricted  to  the  spe- 
cies particularly  described  undent,  so  that 
no  intoxicating  liquors  besides  those  des- 
ignated by  their  specific  names  were  com- 
plained of  or  proceeded  against  under  any 
name,  general  or  specific. " 

In  Harris  v.  Mantle,  8  Term  B.  307, 
breach  of  covenant  was  assigned  "that  the 
defendant  has  not  used  a  farm  in  an  hus- 
band-like manner,  but,  on  the  contrary, 
has  committed  waste. "  Held,  that  plain- 
tiff could  not  give  in  evidence  defendant's 
unhusband-like  use,  If  it  did  not  amount  to 
waste. 

Where  the  matter  stated  under  the  vide- 
licet is  immaterial,  it  may  be  rejected  as 
surplusage.  But,  where  the  precise  tlmels 
the  very  point  and  gist  of  the  cause,  there 
the  time  alleged  by  the  scilicet  is  conclu- 
sive and  traversable,  and  it  shall  be  intend- 
ed to  be  the  true  time,  and  no  other,  and, 
if  impossible  or  repugnant  to  the  premi- 
ses, will  vitiate  the  plea ;  if  true,  will  sup- 
port the  defense.  Blackstone,  in  argument 
in  Bishop  of  Lincoln  v.  WoUerstan,  1  W. 
Bl.  495.  .  "And  the  distinction  seems  equal- 
ly to  apply  to  every  other  matter  which 
comes  under  the  videlicet. "  Note  to  Da- 
kin's  Case,  2  Saund.  2906;  1  Blsh.  Crim. 
Proc.  §  406. 

If  the  averment  of  the  indictment  had 
been  that  Sullivan  and  Kilrain  "fought  to- 
gether and  against  each  other,"  the  alle- 
gation under  the  videlicet  might  be  re- 
ferred to  Sullivan's  action  in  such  fight. 
But,  as  we  have  said,  theantecedent  clause 
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only  states  that  Sullivan  fonght  with  KIl- 
raln,  and  the  videlicet  explains  and  partic- 
ularizes the  whole  of  the  previous  aver- 
ment, by  showing  how  he  "fought  with 
bim."  So  read,  the  indictment  is  as  though 
the  pleader  had  said  that  Sullivan  engaged 
In  a  prize-fight  with  Kllrain  by  going  into 
a  prize-ring,  and  there  beating  and  bruis- 
ing him.  This  avers  the  several  act  of  Sul- 
livan to  constitute  a  prize-fight;  and,  in 
the  nature  of  things,  that  cannot  be.  As 
we  have  said,  the  parties  in  a  prlze-flght 
are  severally  guilty,  but  the  guilt  of  each 
must  arise  from  the  joint  act  of  two. 

The  present  indictment  Illustrates  the 
wisdom  of  the  advice  given  by  Mr.  Bishop, 
"to  have  nothing  to  do  with  the  videlicet, 
unless  in  exceptional  circumstances. " 

The  demurrer  to  the  pleas  in  abatement 
should  have  been  extended  to  the  Indict- 
ment, and  the  first  count  of  the  indict- 
ment quashed. 

The  Judgment  is  reversed,  the  first  count 
of  the  indictment  quashed,  and  the  appel- 
lant held  to  answer  at  thenext  term  of  the 
circuit  court  of  Marion  county,  such  in- 
dictment as  maybe  preferred  against  him. 

(87  Hin.  S50)  ' 

Kansas  Qtt,  M.  &  B.  B.  Co.  v.  Dogobtt. 
(.Supreme  Court  of  Miasisaippt.  Jan.  fST,  1890.) 
R&iLBOAs  CoMPAmiB— SrocK-Eiixiiie  Cases— Ev- 

XDBKCB. 

In  an  action  against  a  railroad  companyfor 
tbe  negligent  killing  of  plaintiff's  stock,  the 
oondnctoT  and  engineer  testified  that  they  first 
saw  the  stock  85  or  40  feet  ahead  of  the  train, 
between  the  track  and  a  fence  ronning  par- 
allel to  it:  that  thev  ran  along  the  fence  200  feet, 
to  where  it  stopped  against  a  trestle,  and  there 
jumped  on  the  track  In  front  of  the  train;  that 
the  train  of  16  oars  loaded  with  iron,  and  cairyintr 
160  poands  of  steam,  could  not  have  been  stopped 
nnder  600  feet;  that  as  soon  as  the  stock  were  seen 
brakes  were  applied,  and  every  effort  made  to 
stop.  Plaintiff  showed  that  the  distance  from 
where  the  stock  were  seen  to  the  trestle  was  836 
feet;  that  to  that  point,  from  half  a  mile  below, 
the  grade  was  so  neavy  that  It  was  diflScolt  for 
trains  to  get  over  it;  and  that  there  were  fresh 
trades  running  from  where  the  stock  were  seen, 
directly  down  the  track,  to  where  they  were  killed. 
HeUL  that  the  question  of  defendant's  negUgence 
was  for  the  Jury. 

Appeal  from  circuit  court,  De  Soto  coun- 
ty; W.  M.  Rogers,  Judge. 

This  is  an  action  by  appellee,  Doggett, 
against  the  appellant,  for  killing  some  of 
his  stock  by  the  running  of  appellant's 
Iralns.  The  facts  are  sufliclently  stated  in 
tie  opinion.  The  fourth  instruction  given 
for  plalntilf  is  as  follows :  "If  the  jury  be- 
lieve from  the  evidence  that  the  plaintiff's 
8tocl<  was  hilled  and  injured  by  the  running 
of  defendant's  cars  upon  and  over  thesald 
stock,  then  the  law  presumes  that  it  was 
negligrently  done,  and  that  such  injury 
could  have  been  prevented  by  the  exercise 
of  reasonable  care  and  diligence  upon  the 
part  of  defendant's  employes,  and  the  bur- 
den of  proof  is  upon  the  defendant  to  sat- 
isfy the  jury,  from  the  evidence,  that  such 
Injury  could  not  have  been  prevented  by 
the  exercise  of  reasonable  care  and  dili- 
gence on  the  part  of  their  employes.  If 
upon  this  point,  as  to  exercise  of  rea- 
sonable care  and  diligence  by  defendant, 
tbe  weight  of  evidence  and  credibility  of 


witnesses  is  equally  balanced,  then  tbe 
law  is  for  the  plaintiff,  and  the  jury  must 
so  find. "  There  was  verdict  and  judgment 
for  plaintiff,  from  which  the  railroad  com  ■ 
pany  appealed. 

J.  W.  £i7c/)aosa,forappeliant.  Bacban 
an  &  McKay,  for  appellee. 

Woods,  C.  J.  Tbe  killing  of  the  stock, 
as  alleged  in  the  declaration,  was  proven 
and  was  admitted  by  appellant  on  the 
trial  below.  The  value  of  the  stock  was 
also  proven.  The  prima  facie  case  for  the 
plaintiff,  under  our  statute,  was  thus  made 
out;  and  it  then  became  incumbent  on  the 
railroad  company  to  relieve  itself  from  lia 
billty,  by  showing  circumstances  of  ex- 
cuse or  justification  for  such  killing.  Re- 
sponding to  this  requirement,  the  railroad 
produced  as  witnesses  the  conductor  and 
engineer  of  the  train  which  caused  the  inju- 
ries complained  of,  and  by  them  showed 
that  tbey  first  saw  the  stDCk  when  they 
were  running  by  Miller's  station;  that  the 
stock  were  85  or  40  feet  distant,  and  be- 
tween the  road-bed  and  a  fence  which  ran 
parallel  with  the  track  of  the  railroad  from 
that  point  until  it  reached  a  point  oppo- 
site the  trestle  where  the  stock  was  In- 
jured and  killed,  where  the  fence  made  a 
right  angle,  ran  to  and  was  joined  upon  a 
post  in  the  trestle;  that  the  stock  first  ran 
towards  the  train,  but  turned  and  ran 
diagonally  across  towards  the  fence,  and 
then  turned  up  the  fence,  and  followed  it 
around  to  the  track,  when  they  jumped  on 
it,  immediately  in  front  of  the  train,  and 
so  received  their  injuries;  that,  as  soon  as 
the  stock  was  seen,  brakes  were  applied, 
sig:nalB  sounded,  and  every  effort  used  to 
prevent  an  accident;  that  the  train  was 
composed  of  16  cars  loaded  with  pig-iron, 
and  was  carrying  160  pounds  of  steam; 
that  it  could  not  have  been  stopped  nnder 
600  feet ;  an  d  that  the  distance  from  the 
station,  when  the  stock  was  first  seen,  to 
the  trestle,  where  the  accident  occurred, 
was  only  about  200  feet.  If  the  evidence 
had  ended  here,  the  railroad  company 
would  have  relieved  Itself  of  liability,  clear- 
ly; but  thepiaintitr  further  showed  that 
tbe  distance  from  the  station  to  the  trestle 
was  about  836  feet;  that  from  Cold  water 
river,  a  half  mile  below  the  station,  to  the 
trestle  and  much  beyond,  the  grade  is  so 
heavy  that  trains  often  have  difficulty  in 
going  over  It,  and  that,  now  and  then, 
trains  are  compelled  to  drop  some  of  their 
cars  at  Miller's,  and  make  two  trips  before 
getting  over  the  grade;  that  the  tracks  of 
the  animals,  fresh  and  running  directly  up- 
on the  track  from  Miller's  to  the  trestle, 
were  seen  very  quickly  after  the  accident. 
This  testimony,  thus  affecting  the  evidence 
of  the  conductor  and  engineer,  was  held 
by  the  court  below  sufflcleut  to  warrant 
It  in  refusing  a  peremptory  Instruction  to 
tbe  Jury  to  find  for  the  defendant.  The 
conflict  in  the  evidence  was  thought  to  be 
referable  properly  to  a  jury,  for  Its  deter- 
mination upon  tbe  facts.  In  this  view  we 
concur. 

The  fourth  instruction  for  plaintiff  was 
not  improperly  given.  The  evidence  of  the 
witness  Box  showsthatthe  tracks  of  these 
animals  were  seen,  directly  alter  the  inju- 
ries, running  down  the  track, forabout  300 
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feec,  to  the  trestle,  where  they  were  caught. 
The  counsel  for  appellant  insista  that  the 
wltneBB  did  not  mean  this.  We  can  only 
reply  that,  aa  It  Is  so  written  In  the  record, 
we  feel  bound  to  adhere  to  it,  and  to  grire 
It  Its  natural  meajiint;.  In  view  of  this 
testimony,  the  instruction  rightfully  sub- 
mitted the  settlement  of  the  discrepancy 
to  the  jury. 

It  is  urged  upon  us  that  the  verdict.  In 
the  amount  of  damages  awarded,  is  un- 
supported by  the  evidence.  This  is  true,  if 
a  verdict  for  fl60  only  is  unwarranted 
when  the  evidence  shows  the  damages  to 
have  been  $276;  and  it  may  be  matter  of 
regret  that  the  jury  did  not  do  its  full 
duty,  as  they  adjudged  the  facts,  and  give 
the  plaintilf  more  than  the  sum  named  in 
their  verdict.  But  as  the  plaintiff,  against 
whose  interests  the  error  was  committed, 
makes  no  complaint,  we  do  not  see  bow 
we  can  reverse  the  case  on  this  ground,  at 
the  snggestion  of  the  party  who  is  shown 
not  to  be  injured  or  wronged  thereby. 

This  is  one  of  the  many  unsatisfactory 
causes  which,  on  their  facts,  peculiarly 
belong  to  the  province  of  the  jury,  and  is 
one  we  would  be  slow  to  disturb  because 
of  any  supposed  errors  in  the  findings  as 
to  facts.  We  cannot  say  there  is  no  evi- 
dence to  support  the  verdict.  We  could 
not  have  said  the  verdict  was  unsupport- 
ed by  evidence,  if  the  jury  had  found  for 
the  defendant. 

Affirmed. 
(CT  uin.  »)  — — 

Mobile  &  O.  R.  Co.  v.  Tdpelo  Fceni- 

TOHB  Manuf'q  Co. 

(SuprerM  Court  of  MUgiiglppi.    Jan.  S7, 1890.) 

CuutixBS  or  GkMog — CoinraonNO  Likbb — Bubsbk 
ov  Pboov. 
The  bnrdea  is  on  a  carrier  which  deliveia 
goods  in  a  damaged  condition,  and  which  are 
shown  to  have  started  on  ttielr  journey  over  con- 
necting lines  In  good  condition,  to  sliovr  that  the 
injury  did  not  occur  by  its  default. 

Appeal  from  circuit  court,  Lee  county; 
L.  £.  HorsTON,  Judge. 

The  appellee  manufacturing  company 
bought,  somewhere  in  the  north-west,  cer- 
tain articles  of  machinery,  which  were  care- 
fully packed  into  a  car,  and  reached  Chi- 
cago in  good  condition.  At  Chicago  the 
car  was  opened,  and  other  goods  for  the 
M>pellee  were  placed  therein.  The  car  left 
Chicago  in  good  condition  as  to  its  con- 
tents, and,  going  over  connecting  lines, 
retkched  the  line  of  the  Mobile  &  Ohio  Rail- 
roa.d,and  was  transported  by  Itto  Tupelo, 
and  there  the  machinery  was  delivered  by 
the  appellant  in  a  damaged  condition. 
The  appellee  sued  the  appellant,  and  ob- 
tained judgment  'for  the  damage,  from 
which  the  railroad  company  appealed. 

E.  L.  RusseU  and  J.  A.  Bla,lr,  for  appel- 
lant. Allen,  Robins  &  Strtbltng,  for  appel- 
lee. 

Campuell,  J.  The  first  and  second  in- 
structions given  for  the  plaintiff  are  objec- 
tiunable,  bat  Immaterial,  because  not  In- 
fluoitlat  in  determining  the  caHe,  which  is 
properly  resolvable,  In  view  of  the  facts,  by 
a  resolution  of  the  question  whether  it  de- 
volved on  the  plaintiff  to  show  that  the 
damage  to  the  property  was  done  on  the 


road  of  the  defendant,  or  on  the  defendant 
to  show  that  it  occurred  before  It  received 
the  goods  for  transportation.  That  is  the 
only  material  question  in  the  case.  We 
think  the  better  reason  and  policy,  and 
the  greater  number  uf  cases  ailjudged, 
favor  the  rule  to  require  the  carrier  which 
delivers  goods  damaged,  and  which  are 
shown  to  have  started  on  their  journey 
over  connecting  lines  of  transportation  in 
good  condition,  to  exculpate  Itself  from  lia- 
bility by  showing  that  the  injury  did  not 
occur  by  its  ddault. 
Affirmed. 


((7  Hiss.  U) 

Yazoo  &  M.  V.  B.  Co.  t.  Williaub. 
(i9tti>rem«  Court  of  MisHasippt.    Feb.  8, 1890.) 

iNStKUCnONS — ^APPSAIj. 

Where  a  party  destroTs  an  instanction  given 
in  lien  of  one  which  he  asked,  the  case  will  be 
oonsidered  on  appeal  as  if  the  imrtznotion  not 
given  was  not  in  uie  record. 

Appeal  from  circuit  court,  Leflore  conn* 
ty;  .f.  B.  Ohrisman,  Judge. 

Appellee,  Williams,  sued  the  appellant 
railroad  company  for  killing  some  stock. 
There  was  conflict  In  the  testimony;  wit- 
nesses for  the  appellee  testifying  that  the 
stock  was  on  the  track  some  60  or  100 
yards  in  front  of  the  train,  on  a  straight 
track,  and  that  the  alarm  was  not  sound- 
ed till  the  train  was  almost  on  the  stock, 
and  witnesses  forappellant  testifying  that 
they  sounded  the  alarm  as  soon  as  they 
sa  w  the  stock,  which  sprang  on  the  track 
just  in  front  of  the  engine,  and  that  all 
was  done  that  could  be  done  to  prevent 
the  collision.  On  the  trial  below,  the  de- 
fendant a«ked  an  instruction  (No. 7)  to  the 
effect  that  the  train  was  not  bound  to  stop 
or  slacken  speed  when  the  engineer  saw 
stock  near  the  track,  which  was  refused, 
as  the  judge  says,  on  a  motion  to  supply 
the  record  with  such  instruction,  and  the 
one  (No.  I)  given  in  lieu  thereof;  that  said 
instruction  No.  7  was  refused  because  he 
had  marred  it  by  interlineations,  and  that 
he  gaveanother  instruction  in  lieu  thereof, 
which  instruction  counsel  for  the  defend- 
ant (appellant)  then  and  there  tore  up. 
There  was  verdict  and  Judgment  against 
the  railroad  company,  from  which  it  ap- 
pealed. 

W.  P.  &  J.  B.  Harrta  and  L.  P.  Terger, 
for  appellant.  Calboon  &  Green,  for  ap- 
pellee. 

Campbell,  J.  In  view  of  the  fact  that 
the  circuit  court  refused  the  Instruction 
No.  7  In  the  record,  and  gave  one  In  lieu  of 
it,  which  was  destroyed-  by  the  counsel 
who  asked  it,  our  conclusion  is  to  consider 
the  case  as  if  Instruction  No.  7  was  not  In 
it.  This  is  the  just  course,  since  counsel, 
by  destroying  the  substituted  instruction, 
precluded  the  possibility  of  determining  by 
Inspection  what  was  the  action  of  the 
court. 

In  examining  the  other  instructions  in 
the  case,  the  only  error  discovered  Is  as  to 
some  given  at  the  request  of  the  defendant, 
notwithstanding  which  a  verdict  was  ren- 
dered for  the  plaintiff;  and,  while  we  doubt 
its  correctness,  it  is  not  without  evidence 
to  support  it,  and  we  are  unwilling  to  dis- 
turb it.    Affirmed. 
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(67  Mtoa.  3S) 

Ragax  et  al.  y.  State. 
(Supreme  Court  of  MistitsippL    Feb.  3, 1890.) 

iHTOZICATIXa  Ll<lUOBS — tTOICTMBST — PLACE. 

Under  Act  Miss,  approved  February  1, 1889, 
prohibiting  the  sale  of  malt  liquors  "at  or  within 
three  miles  of  Providence  College,  situated  in  the 
county  of  Lee  and  in  the  state  of  Mississippi, "  an 
Indicbjient  charging  tbat  defendants  sold  sach 
liquors  "at  Nettleton,  in  violation  of  an  act  of  the 
legisiatore  approved  February  1,  1889,  entitled 
'An  act  to  incorporate  Providence  College,'"  etc., 
and  not  alleging  that  the  sale  was  made  within 
three  milea  of  Providence  College,  is  fatally  de- 
fective. 

Appeal  from  circuit  conrt,  Monroe  coun- 
ty; L.  B.  HoosTON,  Judge. 

Ragan  and  Campbell  were  indicted  for 
Belling  m^tliqnors.  They  moved  to  quash 
the  Indictment,  because  It  did  not  allege 
that  snch  liquors  were  sold  within  three 
miles  ol  Providence  College;  which  motion 
wan  orerrnled,  and  there  was  jodiiment 
against  appellants,  from  which  they  ap- 
pealed. 

J.  L.  Flnlay,  for  appellants.  T.  M.  Mil- 
ler, Atty.  Oen.,  for  the  State. 

CooPKB,  J.  The  indictment  is  fatally  de- 
tective, and  should  have  been  quashed  upon 
the  motion  of  the  defendants.  It  charges 
no  offense.  Its  averments  are  that  the  de- 
fendants, on  the  22d  day  of  April.  1889,  did 
"  unlawfully  sell  malt  liqaors  at  Nettleton, 
in  violation  of  an  act  of  the  legislature  ap- 
proved Februa^  1, 1889,  entitled  'An  act 
to  Incorporate  Providence  College,  In  Lee 
county,  and  for  other  purposes.'"  Look- 
ing to  the  act  referred  to,  It  appears  that 
it  lis  not  thereby  made  unlawful  to  sell  such 
liquors  at  Nettleton.  The  prohibition  Is 
against  the  sale  of  such  liquors  "  at  or 
within  three  miles  of  Providence  College, 
situated  in  the  county  of  Lee  and  in  the 
state  of  Mississippi. "  Place  Is  made  of  the 
essence  of  the  offense,  and,  being  so.  It  is 
necessary  to  be  alleged.  1  Bish.  Crim. 
Proc.  §  372,  and  authorities  in  note. 

Judgment  reversed,  and  indictment 
quashed. 

(ffT  Mlas.  82) 

Hazard  et  al,  t.  Illinois  Cent.  R.  Co. 

{Supreme  Court  qf  MUaissippl    Feb.  8, 1890.) 

Cabbikbs — BiLU  OF  Lading — Retroactivi  Laws. 

1.  In  an  action  by  the  assignee  of  a  bill  of 
lading  against  a  railroad  company  for  failure  to 
deliver  part  of  the  items  mentioned  therein,  it  is 
a  good  defense  for  the  railroad  company  to  show 
that  it  gave  the  bill  of  lading  on  deuvery  to  It  of 
a  warehouse  receipt  authorizing  the  delivery  to  it 
of  the  items  mentioned  therein,  and  that  only 
those  items  were  delivered  to  it  which  it  after- 
wards delivered  \tS  plaintiff. 

a.  Act  Miss.  1886,  making  a  bill  of  lading  in 
the  hands  of  an  innocent  purchaser  conclusive  ev- 
idence of  the  receipt  bv  the  railroad  company  of 
the  items  mentioned  therein,  is  not  retroactive, 
as  it  is  not  a  mere  rule  of  evidence,  bnt  changes 
the  character  and  legal  effect  of  the  contract  evi- 
denced by  the  bill  of  lading. 

Appeal  from  circuit  court.  Clay  county ; 
L.  E.  Houston,  Judge. 

Abert  &  Perkins,  cotton  buyers  at  West 
Point,  had  cotton  at  the  compress  ware- 
house. They  desired  to  BhIp25baleB  of  cot- 
ton to  the  appellants,  In  Boston ;  and,  in- 
stead of  delivering  the  26  bales  to  the  ap- 
pellee railroad  company,  following  the  us- 


ual cnstom,  took  to  the  agent  of  the  rail- 
road company  a  warehouse  receipt  show- 
ing that  they,  the  cotton  buyers,  had  the 
cotton  at  the  warehouse,  and  said  agent 
delivered  to  said  Abert  &  Perkins  a  bill  of 
lading  for  '&  bales  of  cotton  to  be  shipped 
to  appellants,  Hazard  &  Chapin.  in  Bos- 
ton. Abert  &  Perkins  transferred  the  bill 
of  lading  to  Hazard  &  Chapin,  who  only 
received  21  bales  of  cotton,  and  sued  the 
railroad  company  for  the  4  bales  not  de- 
livered, in  accordance  with  the  bill  of  lad- 
ing transferred  to  them.  The  company 
pleaded  that  it  only  received  21  bales  from 
the  warehouse.  Appellants  replied,  setting 
up  the  custom  as  above  stated,  to  which 
replication  the  railroad  company  de- 
murred, the  demurrer  was  sustained,  and, 
plalntiOs  declining  to  plead  further,  judg- 
ment was  entered  for  defendant  railroad 
company,  from  which  Hazard  &  Chapin 
appealed.  The  act  (of  1886)  referred  to  in 
the  opinion  of  the  court  makes  a  bill  of 
lading  in  the  hands  of  an  innocent  pur- 
chaser conclusive  evidence  of  the  receipt  of 
cotton  by  the  railroad  company. 

Beall  A  Pope,  for  appellants.  W.  P.  A  J. 
H.  Harria,  for  appellee. 

Campbell.,  J.  The  transfer  of  the  bill  of 
lading  vested  in  Hazard  &  Chapin  the 
right  of  Abert  &  Perkins,  and  this  action 
is  determinable  Just  as  if  the  last-named 
parties  were  plaintiffs.  A  bill  of  lading, 
while  a  muniment  of  title,  is  not  like  a 
promissory  note  or  bill  ot  exchange  under 
the  law-merchant,  and  its  transfer  for  val- 
ue to  an  innocent  holder  does  not  preclude 
defense.  Any  defense  available  against  an 
action  by  Abert  &  Perkins  was  available 
against  their  assignee.  The  bill  of  lading 
did  not  preclude  the  defendant  from  deny- 
ing the  receipt  of  the  '&  bales  of  cotton.  It 
was  issued  on  delivery  to  the  company  of 
a  receipt  by  the  compress  company  for 
that  cotton.  That  receipt  authorized  de- 
livery of  the  cotton  to  the  railroad  com- 
pany, for  transportation,  and  that  was 
its  entire  effect.  For  convenience,  in- 
stead of  requiring  Abert  &  Perkins  to  haul 
and  deliver  the  cotton,  the  receipt  of 
the  compress  company  was  accepted,  in 
the  faith  that  the  cotton  would  be  deliv- 
ered. It  was  not  delivered,  and  it  would 
be  most  unjust  to  hold  the  railroad  com- 
pany liable  as  if  It  had  been. 

The  act  of  the  legislature  referred  to  by 
counsel  was  passed  after  the  bill  of  lading 
was  given,  and  cannot  be  applied  to  it; 
for  it  is  not  a  mere  rule  of  evidence,  but  has 
the  design  to  change  the  character  and  le- 
gal effect  of  the  contract  evidenced  by  a 
bill  of  lading. 

Affirmed. 


aSl  Miss.' 386) 

Alexandeb  et  aJ.  v.  Western  Union  Tel. 
Co. 

(Supreme  Cawrt  of  3fi8«i8fripp{.  Feb.  17, 1890.) 
Teleguaph  Companies — Delay  in  Delivert. 
1.  In  an  action  for  damages  against  a  telegraph 
company  for  delay  in  delivering  a  telegram  fn- 
structing  C.  to  buy  certain  land  for  plaintiff,  it 
appeared  that,  if  ine  message  had  been  transmit- 
ted in  due  course  of  business,  it  would  have  en- 
abled plaintiff  to  purchase  for  t3,000  property 
worth  $5,000.    £reid  that,  if  the  delify  was  caused 
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by  the  company's  negligence,  it  was  liable  for 
the  loss. 

a.  Another  person  had  also  sent  &  message  in- 
atracting  C.  to  buy  the  property  tor  him.  If  both 
messages  bad  been  transmitted  without  delay,  the 
latter  would  have  reached  C.  first,  and  plaintilt 
would  have  lost  his  opportunity  to  purchase  the 
property.  Beld,  that  this  was  no  defense  to  plain- 
tiff's action. 

Appeal  from  circuit  court,  Oktibbeha 
connty ;  L.  E.  Houston,  Judge. 

For  opinion  on  appeal  from  an  order  bub- 
tainlng  a  demarrer,  see  6  South.  Rep.  897. 

Alexander,  for  himself  and  another,  gave 
to  the  operator  of  the  telegraph  company 
at  Starkville  a  telegram  about  the  pur- 
chase Of  some  property  in  Chattanooga, 
•which  telegram  was  in  reply  to  the  follow- 
ing letter : 

"Chattanooga,  Tenn.,  Dec.,  1886.  C.  H. 
Alexander,  Jackson,  Miss.  —  Dear  Alex. : 
Following  up  the  inquiry  contained  in  your 
letter  of  a  few  days  ago,  I  have  this  morn- 
ing bit  upon  a  piece  of  property  which  cov- 
ers your  case  exactly.  It  is  a  lot  on  Mar- 
ket St.,  (the  principal  st.  in  the  city,)  48 
feet  front,  running  back  to  Broad  (a  par- 
allel St.)  236  feet.  It  has  a  frame  house 
on  it,  which  pays  a  rent  now,  I  am  told 
by  the  agent  in  charge,  of  $30.00  a  month. 
Of  course,  it  is  not  considered  vtduable  for 
the  improvements,  which  are  regarded  as 
of  temporary  character.  This  property 
can  be  bought  at  f3,000.00,—f 700.00  cash, 
9500in6  months,  500f  in  12  months,  6C0$in 
ISmonths,  and  balance, 800$,  In  24  months, 
with  6  per  cent.  int.  on  deferred  payments. 
You  perceive  that  3,000$  for48  feet  is  $62.50 
a  front  foot.  Say  the  property  will  ptiy 
800$  a  year.  That  is  a  good  interest  on 
the  investment,  if  it  were  tdl  cash ;  and  the 
outcome  of  the  property,  in  my  judgment, 
is  very  great.  Five  times  the  amo  unt  could 
not  buy  the  same  amount  of  ground  4 
blocks  away  on  the  same  street,  where  It 
is,  of  course,  better  improved.  A  party 
will  be  here  Monday  to  whom  I  will  be 
under  obligations  to  refer  this  property. 
So,  if  you  want  to  secure  a  bargain, 
and  are  willing  to  make  a  venture  on  my 
say  BO,  you  had  better  tel^raph.  There 
Is  nothing  on  the  market  now  that  will 
compare  with  it  as  an  investment.  Your 
friend,  Nkil  W.  Cahothess.  " 

The  telegraph  company  failed  to  deliver 
the  telegram  of  Alexander  sent  in  reply  to 
above  letter  until  the  next  day  after  its 
delivery  to  the  company.  In  the  mean 
time  another  party,  one  Sims,  to  whom 
tiie  same  letter  was  written,  telegrraphed 
Carothers  that  he  would  take  the  property 
mentioned,  and  so  secured  it.  There  was, 
under  the  instructions  of  the  court  below, 
a  Judgment  in  favor  of  Alexander  et  al.  for 
llie  amount  paid  for  sending  the  telegram 
mentioned,  and  they  were  taxed  with  the 
costs,  from  which  they  appealed. 

Maldrow  &  Nash  and  Brome  A  Alexander, 
for  appellants.  W.  P.  &  J.  B.  Harris,  E.  H. 
Briatow,  and  Sykea  &  Ricbardaon,  for  ap- 
pellee. 

Cooper,  J.  The  letter  from  Carothers 
to  Alexander  of  date  December  3. 1887,  was 
not  an  offer  to  sell  the  land  therein  referred 
to.  It  was  only  a  letter  of  advice;  and,  if 
Alexander's  telegram  had  been  promptly 
delivered,  he  would  not  thereby  have  be- 


come entitled  to  a  conveyance  of  the  land 
upon  payment  of  the  price  at  which  he 
had  been  Informed  it  could  be  bought. 
Both  an  offer  to  sell,  und  an  acceptance  of 
the  offer,  are  essential  to  constitute  a  con- 
tract of  sale;  and,  it  it  be  true  that  Alex- 
ander construed  the  letter  as  an  offer,  and 
accepted  it  as  such,  his  action  could  not 
make  it  what  it  was  not.  So  much  of  the 
declaration  as  seeks  recovery  on  the 
ground  that  an  offer  of  sale  had  been  made 
and  accepted  by  the  plaintiff,  but  which 
failed  of  consummation  by  reason  of  the 
negligent  failure  of  the  company  to  trans- 
mit the  acceptance,  may  be  disregarded,  be- 
cause there  is  a  total  failure  to  show  any 
offer  for  acceptance. 

The  true  ground  of  complaint,  as  devel- 
oped by  the  evidence,  is  that  the  plaintiff 
delivered  to  the  company  a  message  direct- 
ing and  instructing  Carothers  to  buy  the 
lot,  which  message,  if  it  had  been  trans- 
mitted in  due  course  of  business,  would 
have  enabled  the  plaintiff  to  purchase  at 
the  price  of  $3,000  property  worth  $5,000, 
but  which,  by  the  negligence  of  the  defend- 
ant, was  not  delivered  until  tjie  oppor- 
tunity of  making  the  purchase  had  been 
lost.  Instead  of  stating  hiscase  according 
to  facts,  and  standing  on  it,  the  plaintiff 
has  devoted  the  principal  portion  of  his 
declaration  to  counts  for  breach  of  con- 
tract in  failing  to  deliver  an  acceptance  of 
an  offer  of  sale.  The  defendant,  seizing 
upon  this  aspect  of  the  case,  sets  up  in  de- 
fense that  at  the  same  time  that  Carothers 
made  the  offer  to  plaintiff  to  sell  the  lot  be 
also  made  a  similar  offer  to  one  Sims,  who 
accepted  it  by  delivering  a  message,  ad- 
dressed to  Carothers,  to  the  telegraph  com- 
pany, for  transmission,  one  hour  before 
the  plaintiff  delivered  his  message,  whereby 
he  became  entitled  to  the  land  before  plain- 
tiff had  accepted  the  offer  made  to  him. 
But  the  admitted  facts  show  that  the  let- 
ter to  Sims  was  a  counterpart  of  the  one 
written  to  plaintiff;  and,  as  it  contained 
no  proposal  to  sell  the  land,  Sims'  accept- 
ance of  it  as  an  offer,  by  delivering  his  mes- 
sage to  the  company,  did  not  complete  a 
contract  of  purchase  by  him.  I'heevldence 
tends  to  show  that  plaintiff's  message 
should  have  been  delivered  to  Carothers  at 
from  2  to  3  o'clock  p.  m.  of  December  6th ; 
that  at  that  time  the  message  sent  by  Sims 
had  not  been  received  by  Carothers,  and, 
if  plaintiff's  message  had  been  then  deliv- 
ered, Carothers  could  and  would  have  se- 
cured the  lot  for  the  plaintiff.  If  this  be 
true,  (and  it  is  a  question  of  fact  to  be  de- 
termined by  the  Jury,)  and  if  it  be  also  true 
that  the  delay  was  caused  by  the  negli- 
gence of  the  defendant,  and  that  plaintiff 
has  sustained  a  loss  by  failing  to  secure  a 
bargain,  the  defendant  is  liable.  The  con- 
dition oi  things  as  they  really  existed  at 
Chattanooga  when  plaintiff's  message 
should  have  been  delivered,  and  not  what 
they  would  have  been  if  Sims'  message  had 
been  seasonably  delivered,  is  to  be  looked 
to.  The  defendant  cannot  exonerate  it- 
self, if  otherwise  liable,  by  showing  that  if 
something  else  had  occurred,  which  did 
not,  the  plaintiff  could  not  have  secured 
the  property. 

The  development  of  the  case  has  demon- 
strated that  so  much  of  the  plaintiff's  dec- 
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laratlon  as  counts  upon  his  message  as  an 
acceptance  of  an  offer  to  sell  should  be 
abandoned.  It  serves  only  to  Incumber 
and  confuse  the  real  controversy,  which  is 
a  narrow  one,  and  hinges  solely  upon  the 
count  charging  a  lallare  of  the  defendant 
to  transmit  the  message  as  one  instructing 
Carothers  to  buy  the  land. 

The  Judgment  Is  reversed,  and  cause  re- 
manded. 

W  Mi8S.  409)  """" 

State  t.  Bickettb  et  al. 

{Su/preme  Cvwrt  cf  Mtestefftppi     Feh.  17, 1890.) 

BjLii>-Boin>— J'lmoKBKT  Nmi— Sonts  Facub. 

1.  A  Judgment  ntoi  against  a  prinoipal  and 
his  sureties  on  a  bail-bond  recited  that  they  had 
hound  themselves  by  a  recognizance  instead  of  a 
bail-bond.  At  the  next  term  this  recital  was 
amended  to  show  that  it  was  taken  on  a  bond,  and 
judgment  final  was  entered.  JSelA,  that  the  mis- 
take in  the  redtal  was,  at  most,  an  irregularity, 
assignable  for  error  on  appeal,  and  did  not  affect 
thevalidiQrof  the  Indgment  in  a  collateral  attack. 

2.  A  scire  faeUu  which  cites  defendants  to 
appear  at  tiie  next  term  of  the  cirooit  court  to  be 
held  in  O.  is  not  void  for  omission  of  the  day  of 
the  month,  as  the  law  fixes  the  date  forthe  begin- 
ning of  the  term. 

Appeal  from  chancery  court,  Carroll 
county:  T.  B.  Graham,  Chancellor. 

Rlcketts  &  Askew,  the  appellees,  became 
Burettes  for  the  appearance  of  one  D.  P. 
Blcketts,  Jr., for  his  appearance  before  the 
circuit  court  of  Grenada  county  to  answer 
a  charge  uf  grand  larceny.  This  bond  was 
approved  by  the  chancellor,  August  16, 
1^.  At  the  next  term  of  tbeclrcult  court, 
Blcketts,  Jr.,  failing  to  appear,  a  Judg- 
ment nisi  was  entered  for  the  penalty  of 
tbe  bond ;  describing  the  bond,  however, 
as  a  recognizance.  At  the  next  term  on 
the  circuit  court  the  Judgment  msi  was 
amended,  and  made  to  recite  that  it  was 
taken  on  a  bond  instead  of  a  recognizance, 
and  Judgment  final  was  entered  against 
the  sureties,  the  appellees,  for  the  penalty 
of  tbe  bond.  A  scire  facina  was  issued, 
commanding  the  sheriff  to  summon  the 
principal  and  said  sureties  to  appear  before 

said  circuit  court  at  Granada  on  the 

Monday  of  .January,  1888.  This  scire  fbcias 
was  issued  on  September  7,  18S7,  and  was 
executed  in  person  on  the  sureties  (the  prin- 
cipal not  beingfound)  on  September  25, 1887. 
Execution  was  issued  on  the  Judgment  final, 
and  the  sheriff  was  about  to  execute  the 
same  by  levying  on  property  of  the  sure- 
ties in  Carroll  county,  when  this  bill  was 
filed  to  enjoin  said  sheriff  from  such  levy. 
Tbe  state  made  a  motion  to  dissolve  the 
Injunction,  which  was  overruled,  and  the 
state  appealed. 

T.  M.  Miller,  Atty.  Gen.,  for  the  State. 
Sullivan  &  WhltSeld,  for  appellees. 

Cooper,  J.  The  injunction  should  have 
been  dissolved.  The  recital  in  the  judg- 
ment nisi  that  Blcketts  and  his  sureties 
had  bound  themselves  by  a  recog:nizance, 
Instead  of  a  bail-bond,  was,  at  most,  an 
irregularity  assignable  for  error  on  appeal, 
and  not  affecting  the  validity  of  the  judg- 
ment in  a  collateral  attack.  The  scire 
facias  was  not  void  because  of  tbo  fact 
that  the  parties  were  cited  to  appear  at 
thenext  term  of  the  circuit  court  to  be  held 
In  Grenada,  in  the  county  of  Grenada,  on 


the Monday  of  January,  1888.    The 

law  fixed  tiiedate  for  the  b^inning  of  said 
term,  and  the  appellees  were  sufilcIentJy 
notified  when  to  appear.  Wharton  v. 
Conger,  9  Smedes  &  M.  510;  I.iore  v.  Mc- 
Rae,  12  Ala.  444;  ¥onge  v.  Broxson,  23 
Ala.  684.  But,  if  the  judgment  was  void, 
tbe  appellees  have  a  plain,  adequate,  and 
complete  remedy  at  law,  and  no  excep- 
tional circumstances  are  shown  warrant- 
ing the  interposition  of  a  court  of  chan- 
cery. Jones  T.  Coker,  53  Miss.  195;  Beat- 
ty  V.  Smith,  2  Smedes  &  M.  667;  Boone  v. 
Polndexter,  12  Smedes  &  M.  640.  Tbe  de- 
cree is  reversed,  and  injunction  dissolved. 


Hamilton  et  al.  v, 


(C7  MISB.  a?) 

Statb. 


State  v.  Allen  et  &L 

(Supreme  Court  of  Mississippi.     Feb.  17,  U90.) 

Affku. — BrTBOT  OP  Opihion  on  SuBSBqCSIlT 
Tbtjt. 

1.  In  an  action  by  the  state  against  the  prin- 
cipals and  sureties  on  a  bond  given  by  them  as 
lessees  of  the  penitentiary,  defendants  pleaded 
that  they  had  been  dischar^d  from  liability  by  a 
transfer  of  the  lease  to  a  third  partyunder  an  act 
of  the  legislature,  and,  while  the  case  was  pend- 
ing, tiie  attorney  general  and  coansel  for  the  de- 
fense submittod  to  Uie  supreme  conrt  for  their  de- 
cision the  question  whether  the  transfer  had  sach 
effect  Held,  that  the  decision  was  only  intended 
to  settle  the  lAw  on  the  facta  as  stated  in  the  plea, 
and,  though  for  defendants,  did  not  preclude  the 
state  from  traversing  the  plea,  and  having  a  trial 
of  the  issue  thereby  raised. 

2.  The  court  below  having  on  motion  entered 
final  judgment  on  sudi  opinion,  dischartring  the 
sureties,  notwithstanding  the  traverse  of  die  plea, 
and  having  afterwards  allowed  the  declaration  to 
be  amended  and  given  judgment  thereon  against 
the  principals,  the  reversal  of  the  former  judg- 
ment will  necessitate  reversal  of  the  latter,  so  as 
to  put  the  parties  in  statu  (pw. 

Appeal  from  clrcuitcourt.  Hinds  county. 

This  was  an  action  against  Jones  S. 
Hamilton  et  al.,  principals,  and  their  sure- 
ties, John  M.  Allen  et  al.,  for  an  alleg^ed 
Indebtedness  due  by  the  principals  to  the 
state,  which  it  was  alleged  was  covered  by 
a  bond  executed  by  said  Hamilton  et  al. 
There  was  judgement,  after  the  decision  of 
the  Judges  ot  tbe  supreme  court  as  to  the 
plea  mentioned  In  this  opinion,  discharg- 
ing the  sureties,  from  which  the  state  ap- 
pealed, and  a  Judgment  rendered  against 
the  principals,  Hamilton  et  al.,  for  the 
amountclaimed,  from  which  they  appealed. 
The  points  of  decision  are  sufflciently  stat- 
ed in  the  opinion.  J.  B.  Chrihman,  J., pre- 
sided when  the  Judgment  discbaiving  the 
sureties  was  rendered,  and  C.  H.  Camp- 
bell, J.,  presided  when  tbe  judgment 
against  the  principals  was  rendered. 

NuKent  <ft  Mc  Willie,  tor  principals  and 
sureties.  T.  M.  Miller,  Atty.  Gen.,  tor  the 
State. 

Campbell,  J.  The  state  sued  on  the 
bond  of  Hamilton  and  others,  as  lessees 
of  the  penitentiary,  to  recover  the  money 
claimed  to  be  due  for  rent  stipulated  to 
be  paid.  A  number  of  pleas  were  pleaded, 
and  among  them  one  numbered  5,  In  which 
It  was  averred  that  the  defendants  had  been 
discharged  from  all  liability  on  the  bond 
sued  on  by  an  executed  transfer  of  the  pen- 
itentiary to  the  Gulf  &Ship  Island  RaU- 


DigitizedbyV^OOQlC 


Miss.) 


HAMILTON  V.  STATE. 


288 


road  Company^  In  poraaance  of  an  act  of 
the  legislature  entitled  "An  act  to  facilitate 
the  conBtmctlon  of  the  Gulf  &  Ship  Island 
Bailroad  Company,  and  for  other  pur- 
poses," approved  March  18,  1884.  While 
the  case  was  pending  in  the  circuit  court, 
the  attorney  general  and  counsel  for  the 
defense  applied  to  the  judges  of  the  supreme 
court  for  their  consent  to  decide  the  ques- 
tions of  law  relating  to  the  liability  of  the 
sureties  on  the  bond,  in  advance  of  the 
trial  of  the  case  in  the  circuit  court,  inas- 
much as  the  case  might  be  expected  to 
come  before  the  supreme  court  ultimately, 
however  decided  by  the  circuit  court,  and 
it  was  desirable  to  obtain  an  expression 
of  the  view  of  the  judges  of  said  court  as 
soon  as  possible,  for  the  guidance  of  all 
concerned  in  the  further  progress  of  the 
case  in  the  circuit  court.  The  Judges  of 
the  supreme  court  consented  to  hear  the 
case,  and  give  their  view  of  the  law  ap- 
plicable, as  requested  by  the  counsel  for  the 
state  and  the  defendants.  In  pursuance  of 
what  had  occurred,  an  agreement,  signed 
by  counsel,  was  presented  to  the  judges, 
in  which,  after  stating,  "  it  is  hereby  agreed 
to  submit  the  questions  of  law  relating  to 
the  liability  of  the  sureties  on  the  bond, " 
etc.,  it  proceeded  in  the  following  lan- 
guage: "The  questions  the  said  Judges  are 
asked  to  decide  are:  *  *  *  (2)  As  to 
whether  or  not  a  compliance  with  the  act 
of  1884,  authorizing  a  transfer  of  the  con- 
victs to  the  Gulf  &  Ship  Island  Bailroad 
Company,  in  everything  save  the  giving  of 
the  bond  required  by  said  act,  released 
the  sureties  on  the  bond  of  the  lessees." 
A  stipulation  of  the  agreement  of  counsel 
was  that  the  decision  of  the  judges  of  the 
supreme  court  should  "  be  accepted  byboth 
the  state  and  the  said  sureties  as  the  law 
of  the  case,  and  the  case  is  to  be  disposed 
of  In  the  circuit  court  of  Hinds  county  in 
accordance  with  such  decision,"  etc. 

The  attorney  general  and  counsel  forthe 
defendants  appeared  before  the  judges  of 
the  supreme  court,  and  argued  fully  the 
several  questions  involved  in  it.  After  the 
argument,  the  judges  took  charge  of  the 
case,  for  the  purpose  of  giving  their  view 
of  the  law  upon  the  questions  submitted  to 
them.  In  the  argument  it  was  conceded 
by  the  attorney  general  that  if,  under  the 
act  of  18ti4,  a  valid  transfer  coulu  be  made 
to  and  accepted  by  the  Gulf  &  Ship  Island 
Bailroad  Company,  without  its  bond  being 
first  given,  the  snretdes  would  be  dis- 
charged. On  considering  the  case  as  sub- 
mitted to  them,the  judges  were  Impi-essed 
with  the  belief  that  the  plain  interpreta- 
tion of  the  act  of  1884  led  to  the  conclusion 
that  the  giving  a  bond  by  the  railroad 
company  was  not  a  condition  precedent 
to  a  valid  transfer  of  the  penitentiary, 
bat  that  the  transfer  was  to  precede  the 
execution  of  the  prescribed  bond,  which 
was  a  matter  between  the  state  and  the 
railroad  company. 

The  following  opinion  was  written  and 
subscribed  by  the  judges  of  the  supreme 
court  at  the  time,  as  expressive  of  their 
views  of  the  law.  It  is  confined  to  a  sin- 
gle question,  because  one  good  plea  in  bai* 
is  as  good  as  ahundred,and  itwas deemed 
unnecessary  to  decide  any  other  queistion, 
aa  this  was  supposed  to  be  decisive  of  the 


ca^e,  so  far  as  related  to  the  liability  of 
the  sureties : 

"  The  fifth  plea  presents  a  good  defense 
to  the  action.  It  avers  that  a  transfer  was 
made  by  Hamilton ,  Allen  &  Co.  to  the 
Gulf  &  Ship  Island  Railroad  Company,  and 
accepted  by  it,  and  a  copy  of  the  transfer 
filed  in  the  office  of  the  secretary,  of  state, 
as  provided  by 'An  act  to  facilitate  the  con- 
struction of  the  Gulf  &  Ship  Island  Ball- 
road,  and  for  other  purposes,'  approved 
March  13, 1884,  and  found  in  Acts  1884,  p. 
971.  The  express  declaration  of  that  act  is 
that,  'upon  the  execution  of  such  transfer 
and  assignment  in  writing,  and  a  copy 
thereof,  filed,'  etc.,  'the  said  Hamilton,  Al- 
len &  Company,  lessees,  or  their  assigns, 
shall  be  released  from  all  liabilities  there- 
after to  the  state  of  Mississippi.'  The  act 
required  said  company  to  execute  a  bond, 
but  does  not  make  the  giving  of  such 
bond  a  condition  of  the  validity  of  the 
transfer  authorized.  The  giving  bond  was 
a  matter  between  the  state  and  the  rail- 
road company,  with  which  Hamilton,  Al- 
len &  Co.  had  nothing  to  do;  and  the 
transfer  by  them, and  its  legal  effects,  were 
not  by  the  act  made  dependent  on  the  giv- 
ing the  bond  required,  which  was  to  suc- 
ceed the  transfer.  It  is  plain  from  the  act 
that  the  purpose  was  to  get  a  transfer  of 
the  lease  from  Hamilton,  Allen  &  Co.  to 
the  G.  &  S.  I.  B.  B.  Co.,  and  this  was  first 
authorized.  Negotiations  between  these 
parties  as  to  terms,  and  a  transfer  from 
one  to  the  other  as  a  complete  act,  evidence 
of  which  was  to  be  filed  in  the  office  of  the 
secretary  of  state,  were  provided  for  to 
precede,  and  therefore  to  be  Independent 
of,  the  requirement  that  the  railroad  com- 
pany should  give  the  bond.  That  was  the 
condition  on  which  the  railroad  company 
was  to  continue  in  the  enjoyment  of  the 
lease,  which  it  was  empowered  to  obtain 
by  assignment.  The  natural  order  con- 
templated was  the  transfer  in  writing,  exe- 
cuted, and  then  giving  bond,  the  necessity 
for  which  could  not  arise  until  the  comple- 
tion of  the  transfer.  It  was  the  transfer 
executed,  and  a  copy  filed,  which  was  to 
release  Hamilton,  Allen  &  Co.  The  valid- 
ity of  the  transfer  did  not  depend  on  what 
might  subsequently  occur  as  to  the  bond. 
They  were  to  be  released  by  their  own  act, 
and  not  by  what  might  or  might  not  be 
done  by  the  railroad  company,  which  had 
first  to  deal  with  them,  and  with  the  state, 
as  to  the  bond.  The  rules  of  law  appli- 
cable to  the  contracts  of  individuals  must 
apply  here.  The  settied  doctrine  Is  that 
whether  or  not  a  condition  exists,  or 
whether  It  is  precedent  or  subsequent,  or 
whether  there  is  dependence  or  independ- 
ence cit  stipulations  or  requirements,  is  to 
be  collected  from  the  evident  sense  and 
meaning  of  the  parties  as  they  have  ex- 
pressed themselves.  The  question  of  pre- 
cedency depends  'on  the  order  of  time  ih 
which  the  intent  of  the  transaxitlon  re- 
quires their  performance.'  It  a  matter  is 
to  occur  before  another  matter,  or  may  so 
occur,  it  cannot  be  said  to  depend  on  the 
other.  It  must  be  independent,  in  the  nat- 
ure of  things,  and  so  the  law  is  declared 
by  all  the  authorities.  It  will  not  do  to 
say  that  the  requirement  of  a  bond  must 
be  held  a  condition  of  the  validity  of  the 
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transfer  to  the  railroad  company  as  a 
means  ot  protection  to  the  state.  It  the 
state  was  injured  or  liable  to  injury  lor 
want  of  such  a  condition,  it  waa  its  own 
doing,  and  it  cannot  complain.  The  truth 
is,  the  legislature  assumed  that  a  bond 
would  be  given  by  the  railroad  company, 
and  without  stipulating  that  it  should  be 
given,  as  a  condition  ot  the  transfer,  au- 
thorized the  transfer  to  be  made;  and,  as 
it  was  made,  it  must  be  held  to  have  had 
the  effect  declared  by  the  act.  The  trans- 
fer, in  compliance  with  the  law,  divested 
Hamilton,  Allen  &  Co.  of  all  right  to  the 
lease;  and  the  giving  a  bond,  as  required 
of  the  railroad  company,  was  the  condition 
on  which  it  was  to  hold  what  was  trans- 
ferred. Failure  to  give  the  bond  gave  the 
state  the  right  to  assume  control  of  the 
penitentiary.  That  waa  a  sufficient  pro- 
tection to  the  state;  but,  whether  it  waa 
or  not,  it  Is  all  the  legislature  provided. 
We  concur  in  holding  the  fifth  plea  good, 
and  for  the  leasons  above  stated. 

"J.  A.  P.  Campbell. 
"Time.  Coopee. 
"James  M.  Arnold." 

At  the  time  of  delivering  that  opinion, 
we  did  not  have  a  doubt  of  its  correctness, 
as  an  exposition  of  the  law  on  the  facts  as- 
sumed to  exist,  and  we  do  not  entertain  a 
doubtnow  of  its  accuracy,  as  an  expression 
of  the  true  interpretation  of  the  act  of  1884. 
We  adhere  to  the  view  expressed,  and  it 
must  prevail  as  the  law  of  the  case,  what- 
ever be  the  consequence  to  any  party  to  it. 

Afterwards,  in  the  circuit  court,  the  at- 
torney general,  who,  since  the  submission 
of  the  question  of  law  to  the  Judges  of  the 
supreme  court,  had  been  led  to  believe  that 
the  fifth  plea,  wldch  he  had  before  regard- 
ed as  true,  was  not  In  fact  true,  obtained 
leave  ot  court,  and  replied  traversing  the 
plea  as  to  the  transfer  to  the  Gulf  &  Ship 
Island  Railroad  Company.  After  this,  on 
motion  of  the  defendants  for  judgment 
final,  "upon  the  award  and  judgment  of 
the  Judges  of  the  supreme  court, "  the  sure- 
ties on  said  bond  were  by  the  judgment  of 
the  circuit  court  discharged  from  all  liabil- 
ity. To  this  the  state  excepted,  and  has 
appealed  to  this  court.  Upon  the  rendi- 
tion of  the  Judgment  discharging  the  sure- 
ties, the  attorney  general  obtained  leave  ot 
the  court,  and  presented  a  declaration  on 
the  contract  of  lease  of  the  pentltentiary, 
and  to  recover  of  the  lessees,  who  were 
principals  on  the  bond  sued  on  in  the  ac- 
tion, the  money  claimed  to  be  due  from 
them  for  the  period  of  time  for  which  the 
action  on  the  bond  was  brought,  viz.,  the 
year  1885.  This  declaration  was  demurred 
to  by  the  defendants,  and  whenthe  demur- 
rer was  overruled  divers  pleas  were  filed, 
to  all  of  which  demurrers  were  sustained, 
except  the  general  Issue,  on  which  a  trial 
.was  had  resulting  in  a  judgment  in  favor 
of  the  state,  from  which  the  defendants 
have  appealed. 

It  was  error  for  the  circuit  court  to  dis- 
charge the  sureties,  on  motion,  in  view  of 
the  traverse  of  the  fifth  plea.  All  that  the 
opinion  of  the  Judges  of  the  supreme  court 
settled,  or  was  intended  to  settle,  was  the 
law  upon  a  given  state  of  facts,  viz.,  the 
facts  stated  In  the  fifth  plea,  which  were 
assumed  to  be  true,  without  inquiry,  by 


the  Judges,  who  undertook  to  declare  the 
law  on  the  question  submitted  to  them  by 
the  attorney  general  and  counsel  for  the 
defendants.  It  did  not  occur  to  the  Judges 
that  the  state  would  be  precluded  from 
controverting  the  facts  set  up  in  any  of  the 
pleaa,  and  we  fail  to  perceive  now  any  plau- 
sible  ground  for  such  a  ruling.  The  judges. 
In  considering  the  case,  looked  only  to  the 
questions  presented  by  counsel,  and  did 
not  at  the  time  consider  the  application 
of  the  view  expressed  to  the  pleadings.  It 
Is  true  that  it  was  supposed  that  the  effect 
of  the  opinion  ot  the  judges  would '  be  to 
discharge  the  sureties,  but  that  was  upon 
the  assumption  of  the  truth  of  the  fifth 
plea.  When  it  was  proposed  by  the  attor- 
ney general  to  controvert  the  plea,  the  la- 
sue  should  have  been  tried. 

There  was  no  arbitration  of  the  case  by 
the  judges  of  the  supreme  court,  and  no 
award  by  them,  except  as  stated  above. 
It  was  justly  assumed  that  they  would, 
when  urged  by  counsel  on  both  sides,  give 
their  view  of  the  law  under  a  sense  of  their 
responsibility  as  judges,  as  if  in  court,  and 
It  was  accordingly  done,  so  that  It  might 
be  known  In  advance  what  that  view  was. 

It  follows  the  view  presented  that  the 
judgment  in  favor  of  the  sureties  against 
the  state  must  be  reversed,  and  from  this 
It  results,  necessarily,  that  the  judgement 
In  favor  of  the  state  against  the  principalB 
In  the  bond,  on  the  amended  declaration, 
must  be  vacated.  Otherwise  a  curious 
condition  ot  things  would  be  presented. 
It  may  be  that  amending  the  declaration 
and  proceeding  to  Judgment  against  the 
principals  In  the  bond  would  have  amount- 
ed to  an  election  to  abandon  the  pursuit 
of  the  sureties,  and  pursue  the  principals 
.instead,  if  the  principals  bad  acquiesced  In 
the  judgment  against  them,  and  the  sure-' 
ties  bad  pleaded  that  In  bar  of  the  further 
pursuit  of  them.  But,  as  the  whole  mat- 
ter Is  before  us  on  appeal  and  cross-appeal, 
we  are  satisfied  that  our  proper  course  Is 
to  reverse  the  judgment  discharging  the 
sureties,  and  as  a  consequence  of  that,  atid 
without  Inquiry  into  the  rulings  on  the  ac- 
tion as  amended,  to  vacat«  the  judgment 
In  favor  of  the  state,  and  restore  the  sta- 
tus quo  of  the  case  before  the  error  dis- 
charging the  sureties,  on  which  error  the 
subsequent  proceeding  was  based. 

Judgment  will  be  entered  accordingly. 


(67  MlBs.  494) 

Mabshall,  Sheriff,  tp  use  of  Cufton  et  ah, 
V.  Stewakt  et  al. 

{Supreme  Cowrt  of  Missiaaippi.     Feb.  17, 1890. 

Indeiikitt  Bonds — Action  on — ^Fabtibs. 

Under  Code  Miss.  SS  1754,  1755,  providing 
for  ^ving  an  indemnity  bond  to  a  sheriff  levying 
on  propertjr,  conditioned  to  pay  to  any  person 
"claiming  title  to  the  property  seized"  all  dam- 
ages sustained  by  such  person  In  consequence 
thereof,  and  declariiw  that  "any  person  claim- 
ing the  property  levied  on  may  prosecute  a  suit"  on 
the  bond,  persons  who  claim  a  right  in  property 
levied  on  by  virtue  of  a  deed  of  trust  given  to 
secure  a  debt  due  them  cannot  sue  on  suohalwnd, 
as  usees,  in  the  name  of  the  sheriff. 

Appeal  from  circuit  court,  Monroe  coun- 
ty ;  li.  E.  Houston,  Judge. 
Action  by  J.  H.  Marshall,  to  the  use  of 
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CUtton  &  Eckford,  against  T.  W.  Stewart 
and  others,  on  an  Indemnifying  bond  given 
to  the  slierift  by  defendants.  The  sheriff 
had  levied  on  certain  goods,  and  after- 
wards  sold  tbem.  The  coort  instructed 
tbe  Jnry  to  find  for  defendants;  and  a  ver- 
dict was  so  rendered,  and  Jndgment  en- 
tered thereon,  from  which  plaintiffs  appeal. 
Clifton  &  Eckford,  for  appellants.  Bria- 
tow  &  Walker,  for  appellees. 

Cooper,  J.  The  bond  of  indemnity  pro- 
vided for  by  section  1754  of  the  Code  is  in 
substitntdon  of  the  common-law  liability 
of  the  sheriff  for  the  trespass  committed 
by  him  in  levying  upon  property  of  one 
other  than  the  defendant  in  execution. 
Swain  V.  Alcorn,  50  Miss.  820 ;  Shattuck  v. 
Miller,  Id.  S86.  But  the  statute  does  not 
confer  a  right  of  action  on  the  bond  upon 
persons  who  might  not  have  sued  the  offi- 
cer for  the  trespass.  The  bond  is  condi- 
tioned to  pay  and  satisfy  to  any  person 
"claiming  title  to  the  property  seized  all 
such  damages  which  such  person  may  sus- 
tain in  consequence  of  such  seizure  and 
sale." 

Section  1755,  which  provides  for  the  rem- 
edy on  the  bond,  declares  that  "any  per- 
son claiming  the  property  levied  on  may 
prosecute  a  suit, "  etc.  The  usees  in  this 
action,  Clifton  &  Eckford,  aver  themselves 
to  be  the  owners  of  the  property  seized. 
The  evidence  shows  a  deed  from  the  former 
owner  to  one  Yasser,  trustee,  to  secure 
payment  of  a  debt  dueto  Clifton  &  Eckford. 
This  does  not  shoM  that  they  bad  either 
title  or  claim  to  the  property.  It  shows 
merely  a  right  to  have  a  sale  of  the  prop- 
erty by  the  trustee  for  their  benefit.  They 
could  not  ha  ve  sued  the  sheriff  In  their  own 
names;  and.  since  this  could  not  have 
been  done,  tliey  were  not  entitled  to  sue 
as  usees  in  this  action. 

In  Brown  v.  Lester,  13  Smedes  &  M.  892, 
where  suit  had  been  brought  in  the  name 
of  one  for  the  use  of  another,  and  the  clerk 
failed  in  discharging  his  dul7  of  putting 
the  suit  on  the  issue  docket,  suit  was 
brought  on  the  bond  of  tbe  clerk  tn  the 
name  of  the  governor,  to  whom  it  was  pay- 
able, for  the  use  of  the  usees  In  the  first 
suit.  It  was  held  that  the  usee  might  sue, 
because  the  condition  of  the  bond  was  to 
pay  to  the  "  party  injured  "  by  the  neglect 
of  duty,  and  the  Injury  was  to  the  usee, 
and  not  to  the  nominal  plaintiff. 

Matthews  v.  Bailey,  25  Miss.  83,  was  an 
action  on  the  bond  of  a  sheriff  by  the  as- 
signee of  a  ]udg:ment  under  which  the  sheriff 
had  collected  the  money  demanded.  The 
court  upheld  the  right  of  the  assignee  to 
put  the  bond  iu  suit  In  the  name  of  the 
governor,  for  his  use,  on  the  ground  that 
the  bond  was  conditioned  to  pay  the 
money  collected  to  "  tbe  person  or  persons 
to  whom  the  same  is  due,  his  or  their  law- 
ful attorneys,  executors,  administrators,  or 
assig^is,"  and  the  statute  authorized  suit 
to  be  brought  by  the  "party  injured. "  But 
for  this  the  right  would  have  been  denied. 

The  bond  on  which  this  suit  is  brought 
is  not  conditioned  to  pay  damages  save 
only  to  the  persons  "claiming  title"  to  tlie 
property  levied  on  and  sold,  and  the  stat- 
ute authorizes  such  persons  alone  to  sue. 


The  plaintiffs  do  not  fall  within  the  terms 
of  the  bond,  or  of  the  statute  conferring 
the  right  of  suit ;  and  the  court  properly 
instructed  the  jury  to  find  for  defendant. 
Judgment  afiirmed. 


Gattman  et  al.  v.  Gtroi*. 
(Supreme  Court  of  Mieaiasi'ppi.     Feb.  17, 1890.) 

Ckiditobs'  Bu-ii — Consent  Dkobee. 

A  consent  decree  entered  on  bill  by  several 
attaching  creditors  of  defendant  settling  the  re- 
spective priorities  of  such  creditors,  precludes  de- 
fendant from  contesting  the  further  prosecution  of 
one  of  the  attacbment  suits  in  another  counQr 
against  certain  property  by  one  of  such  creditors, 
to  whom  the  decree  gave  that  property,  in  order 
to  perfect  his  lien  as  against  defendant's  credit- 
ors, who  were  not  parties  to  the  decree. 

Appeal  from  circuit  court,  Chickasaw 
county ;  R.  C.  Beckett,  Special  Judge. 

Many  creditors  of  Gattman  &  Go.  sued 
out  attachments  on  their  property  where- 
ever  found.  W.  B.  Gunn  sued  out  an  at- 
tachment on  property  in  Chickasaw  coun- 
ty, and  also  on  property  in  Monroe  coun- 
ty. Other  creditors  sued  out  attachments 
on  the  same  property.  The  attaching 
creditors  then  filed  a  bill  in  the  chancery 
court  of  Monroe coun  ty ,  setting  out  the  fact 
that  all  were  attaching  on  the  same 
ground,  and  asking  a  settlement  of  tbe 
claims  of  such  creditors,  and  of  their 
priorities,  etc.  A  consent  decree  was  ren- 
dered in  accordance  with  the  agreement  of 
the  parties  and  the  prayer  of  the  bill. 
Gunn  obtained  a  decree  against  the  prop- 
erty he  had  attached  in  Chickasaw  county ; 
but,  as  all  creditors  had  not  joined  in  the 
chancery  proceeding,  Gunn  proceeded  with 
his  attacbment  suit  in  the  circuit  court  of 
Chickasaw  county,  which  Gattman  &  Co. 
contested.  Gunn  obtained  judgment,  and 
Gattman  &  Co.  appeal. 

Sykea  &  Richardson,  for  appellants.  W. 
T.  UouBtoo  and  Miller  &  Baskin,  for  ap- 
pellee. 

CooFER,  J.  The  consent  decree  entered 
in  the  chancery  court  of  Monroe  county 
precluded  Gattman  &  Co.  from  interpos- 
ing the  decree  as  an  obstacle  to  thefurther 
prosecution  of  this  suit  to  fix  the  plaintiffs' 
debt  upon  the  property  attached.  That 
decree  was  in  the  nature  of  a  compromise 
entered  into  between  Gattman  &  Co.  and 
the  creditors  who  were  parties  thereto, 
and  its  manifest  purpose  was  to  secure  to 
them  all  the  property  which  had  been 
seized  by  writs  of  attachment  theretofore 
Issued.  To  this  end  Gattman  &  (}o. 
agi-eed  to  lend  their  aid,  as  far  as  they 
lawfully  might,  to  those  creditors  who, 
notwithstanding  the  decree,  should  find  it 
necessary  to  take  steps  in  the  courts  hav- 
ing jurisdiction  of  the  suits  at  law.  The 
decree  expressly  provided  that  the  prop- 
erty here  in  controversy,  and  which  had 
been  attached  by  several  creditors,  should 
be  appropriated  to  someone  of  them.  The 
only  question  left  open  was  as  to  the  or- 
der of  appropriation.  But,  since  all  the 
creditors  of  Gattman  &  Co.  were  not  par- 
ties to  the  chancery  decree,  it  was  thouglit 
necessary  by  the  plaintiffs  to  perfect  the 
lien  of  his  attachment  by  secuiing  a  Judg- 


Digitized  by 


Google 


286 


SOUTHERN  REPORTER,  Vol.  7. 


(Miss. 


ment  in  bis  unit  at  law.    Under  the  facts 
disclosed,  there  appears  no  Just  reason  (or 
Gattman  &  Co.  to  object  to  that  course. 
The  Judgment  is  afBrmed. 


Cabteb  et  al.  t.  Habtet  et  at. 

(Supreme  Court  of  SUsaiBaiippl.    Vdb.  17, 1890.) 

Equity— Issues — CBoas-Bn.!.. 

On  bill  to  enjoin  the  sale  of  land  nnder  ez- 
eoatlon,  a  oross-bill  praying  an  issue  deolscwit  ve{ 
turn,  to  determine  the  vabdity  of  a  will  under 
which  plalntifls  claim  the  land,  is  demurrable,  as 
It  seeks  no  afiSrmatiye  relief,  and  serves  but  to 
accumulate  costs,  since  the  court  could  as  well 
direct  the  issue  on  motion  or  sua  eponte. 

Appeal  from  chancery  court,  Oktibbeha 
county;  T.  B.  Oraham,  Chancellor. 

Mrs.  W.  H.  Harvey  died,  leaving  a  will 
by  which  she  bequeathed  all  her  property 
°  to  her  children.  Her  husband  was. named 
as  executor,  and  as  guardian  of  ber  chil- 
dren, without  bond.  In  tbeevmtall  her 
children  died  before  attaining  majority, 
tbe  husband  was  to  have  the  property. 
Her  husband  was  to  manage  and  control 
the  property  for  the  benefit  of  the  chil- 
dren. The  will  was  duly  probated.  Car- 
ter Bros.  &  Co.,  Judgment  creditors  of  W. 
H.  Harvey,  caused  an  execution  to  be  is- 
sued and  levied  on  his  interest  in  the  land 
devised  by  Mrs.  Harvey.  Said  land  was 
advertised  to  be  sold,  when  W.  H.  Harvey 
and  the  minor  children  of  Mrs.  Harvey  ex- 
hibited a  bill  to  enjoin  the  saio.  An  injunc- 
tion was  granted,  and  defendants'  motion 
to  dissolve  the  same  wsw  overruled ;  where- 
upon they  filed  an  answer  raising  tbe  issue 
that  there  was  no  vaJ  id  will  of  M  rs.  Harvey, 
and  subsequently  filed  a  cross-bill,  pray- 
ing that  an  issue  devia&vit  vel  non  be  made 
up  to  determine  the  validity  of  the  will. 
A  demurrer  to  this  cross-bill  was  sus- 
tained, and  the  cross-bill  dismissed,  and 
Carter  Bros.  &  Co.  appeal. 

O'Neill  &  F»Bt,  for  appellants.  Nasb  A 
Alexander,  for  appellees. 

Cooper,  J.  Tbe  court  rightly  sustained 
the  demurrer  to  tbecross-bill  of  appellants. 
Thecross-complainants  sought  no  atfirma- 
tlve  relief.  Their  sole  purpose  was  to  se- 
cure an  order  tor  an  issue  devisHvlt  vel 
BOB,  which  the  chancellor  could  as  well  di- 
rect on  motion  or  ana.  sponte  as  upon  the 
prayer  of  the  cross-bill.  The  practice  re- 
sorted to  served  but  to  accumulate  costs, 
and  was  properly  terminated  at  an  early 
stage  of  the  proceedings. 

Tbe  decree  is  afBrmed. 


(W  Miss.  304)  

Bordeaux,   Tax   Collector,    v.   Meridian 

Land  &  Industrial  Co.  et  al. 
(Supreme  Court  of  MissisaippL  Feb.  24, 1890.) 
Schools  Ain>  ScH0Oi.-DiBTBiaTS — Taxation. 
1.  By  Code  Miss.  1880,  towns  having  1,000 
inhabitants  could  elect  to  be  separate  school-dis- 
tricts, and  by  section  781  tbe  bomrd  of  mayor  and 
aldermen  are  authorized  to  levy  a  tax  sufficient  to 
maintain  the  free  public  schools  in  such  town. 
By  the  preceding  section,  boards  of  supervisors 
are  authorized  to  levy  a  tax  upon  the  taxable 
property  of  the  county  for  the  maintenance  of 
srihoolsui  tbe  county.  Held,  that  the  act  of  March 
18,  1886,  requiring  the  bo^rd  of  supervisors  of 
each  county,  annually,  to  levy  upon  the  taxable 


property  of  such  county  a  tax  of  three  mills  or 
more  on  the  dollar,  does  not  include  a  levy  upon 
the  taxable  property  within  the  limits  of  a  town 
which  is  a  separate  school-district,  as  the  term 
"county"  was  manifestly  used  In  the  sense  of  a 
Bchool-oistrict  outside  of  a  town  which  is  one. 

8.  The  creation  of  several  school-districts  in 
a  county  is  free  from  any  constitutional  objection, 
nor  is  the  act  unconstitutional  because  tbe  schools 
in  the  town  may  get  the  benefit  of  a  tax  on  a 
larger  amount  of  property,  in  proportion  to  the 
number  of  cUldroi  ot  the  school  age,  than  the 
oounty. 

Appeal  from  chancery  court,  Lauderdale 
county;  S.  Evans,  Chancellor. 

Meridian,  situated  In  Lauderdale  county, 
is  under  the  school  law  a  "separate  school- 
district, "  the  municipal  authorities  of 
which,  under  said  law,  levy  a  school  tax 
on  the  property  of  said  city.  The  board  of 
supervisors  of  Landerdale  levied  tbe  three- 
mill  tax  authorized  by  law  for  school  pur- 
poses each  year  on  all  the  property  of  the 
county,  including  the  property  in  the  sep- 
arate school-district,  the  city  of  Meridian ; 
and  the  sheriff  was  proceeding  to  collect 
said  tax,  when  the  appellees,  property 
owners  of  the  city  of  Meridian,  filed  this 
bill  to  enjoin  such  collection.  A  motion 
was  made  to  dissolvethe injunction,  which 
was  (overruled,  and  the  injunction  perpet- 
uated, from  which  this  appeal  is  prosecut- 
ed. 

Walker  &  Hall,  (or  appellant.  FeweU  Jt 
Brahan  and  J.  S.  Hamm,  for  appellees. 

Campbell,  J.  We  proceed  to  consider 
the  main  question  in  this  case  without 
notice  of  others,  viz.,  does  section  75  of 
"  An  act  in  relation  to  free  public  schools, " 
approved  March  18, 1886,  which  requires 
the  board  of  supervisors  of  each  county, 
annually,  to  levy  upon  the  taxable  proper- 
ty of  such  county  a  tax  o(  three  mills  or 
more  on  the  dollar,  contemplate  the  inclu- 
sion in  such  levy  o(  such  taxable  property 
as  is  within  the  limits  of  any  incorporated 
town  in  such  county  which  is  a  separate 
school-district? 

The  question  is  a  very  plain  one.  and  we 
answer  it,  without  hesitation  or  doubt,  in 
the  negative.  From  the  beginning,  under 
the  present  constitution,  the  system  has 
been  for  each  county  to  constltutea  school- 
district,  and  for  Incorporated  towns  hav- 
ing a  prescribed  population  to  constitute 
separate  school-districts,  either  by  force 
of  tbe  school  law  making  them  such,  as  by 
section  19»4  of  the  Code  of  1871,  which  in 
this  followed  theschool  law  of  July  4, 1870, 
except  as  to  the  number  of  inhabitants, 
and  the  school  law  of  April  17, 1878,  or  by 
the  determination  of  the  mnniclDal  author- 
ities ot  towns  having  a  certain  number  ot 
inhabitants,  which  varied  until, by  the  act 
of  1886,  an  incorporated  town  having  a 
population  of  750  was  empowered  to  be  a 
separate  school-dlwtrict.  By  the  actof  Ju- 
ly 4, 1870,  there  was  a  separation  of  towns 
having  a  population  over  6,000  from  the 
counties  they  were  in  as  school-districts, 
and  no  provision  was  made  for  raising 
money  for  tiiesupportof  schools  by  munic- 
ipal taxation.  Taxes  were  to  be  levied  by 
the  board  of  supervisors  only ;  but  tbe  coun- 
ty treasurer  was  required  to  "  keep  a  sepa- 
rate account  with  each  district  in  the  Qoun- 
ty,  and  crediteach  district  with  the  amount 
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thas  collected.  *  The  levy,  although  made 
by  the  board  of  supervisors,  was  upon  the 
taxable  property  In  each  district,  and  a 
separate  account  was  to  be  kept  of  the 
money  raised  In  each  district.  Section  82, 
Acts  1X70,  p.  11.  Each  district,  the  county 
and  town  separately,  had  Its  own  board 
uf  school  directors,  and  separate  adminis- 
tration, except  that  it  was  subject,  as  pro- 
vided, to  the  county  superintendent  of  ed- 
ncation,  and  was  dependent  on  the  board 
of  supervisors  for  the  levy  of  taxes.  By 
"An  act  In  relation  to  public  education," 
chapter  89  of  the  Code  of  1871,  every  coun- 
ty, and  every  Incorporated  town  contaln- 
big  more  thanS.OOO  inhabitants,  was  made 
a  school-district,  separately,  with  provis- 
ion for  separate  administration  of  schools, 
and  it  was  made  the  duty  of  the  board 
of  BuperviBors  to  levy  a  prescribed  tax 
upon  the  taxable  property  of  the  county, 
and  the  "dty  council  of  any  Incorporated 
city, "  etc.,  to  levy  a  tax  upon  the  taxable 
property  of  the  city,  to  defray  the  estimat- 
ed costs  and  expenses  of  school-houses  and 
teachers.  Section  2053,  Code  1871.  The 
money  tbns  obtained  was  to  go  into  the 
county  and  city  treasury,  respectively,  for 
the  support  of  schools  in  the  respective 
districts.  By  the  act  approved  April  17, 
1873,  which  was  a  revision  of  the  school 
law  of  the  state,  not  only  was  each  incor- 
porated town  of  more  than  2,000  inhabit- 
ants made  a  separate  school-district,  but 
each  of  such  towns  was  to  contribute  to 
pay  the  salary  of  the  county  superintend- 
ent on  the  ratio  of  its  taxable  property  to 
the  entire  taxable  property  of  the  county, 
and  the  board  of  supervisors  was  required 
to  levy  a  tax  annually  upon  the  taxable 
property  of  the  county,  and  the  mayor 
and  aldermen  of  the  city  or  town  were  to 
levy  such  tax  on  the  taxable  property  of 
the  city  or  town  for  school-house  and 
teachers  fund,  etc. 

By  the  school  law  approved  March  6, 
1878,  which  was  a  general  revision  of  the 
law  on  that  subject,  and  more  extended 
and  elaborate  than  any  preceding  it,  any 
town  of  1.000  or  more  inhabitants  was  em- 
powered to  be  "  a  separate  school-district, 
if  the  mayor  and  aldermen  so  elect,"  and 
the  line  uf  separation  between  the  districts, 
and  controlling  authority  of  the  board  of 
supervisors  and  town  authorities,  was 
clearly  drawn ;  and  it  was  provided  that 
"the  board  of  mayor  and  aldermen  shall 
exercise,  in  such  town  or  city,  all  the  du- 
ties and  functions  prescribed  in  this  act 
for  boards  of  supervisors  in  the  county," 
and  among  these  was  to  levy  a  tax,  not  to 
exceed  three  mills  on  the  dollar,  for  school 
purposes.  The  school  law  of  the  Code  of 
1880  is  the  act  oll878  slightly  changed.  By 
it  towns  having  1,000  inhabitants  could 
elect  to  be  separate  school-districts,  and  by 
section  731  the  board  of  mayor  and  alder- 
men of  any  such  town  as  constituted  a  sep- 
arate district  was  authorized  to  levy  a 
tax  sufficient  to  maintain  the  free  public 
schools  In  such  city  or  town,  as  contem- 
plated by  the  law.  The  section  immedi- 
ately preceding  empowered  boards  of  su- 
pervisors to  levy  a  tax  upon  the  taxable 
property  of  theconntyfortbe  maintenance 
of  schools  in  the  county.  The  chapter  in 
the  Code  of  1880  was  but  little  changed  un- 


til the  act  of  March  18, 1886,  and  section  76 
of  the  act  of  1886  is  section  731  of  the  Oode 
of  1880,  except  the  word  "school"  for 
"schools, ■'  which  is  a  distinction  without 
a  difference. 

It  is  manlfesb  from  a  review  of  legisla- 
tion that  a  city  or  town  which  by  law  is 
a  separate  school-district  is  excepted  from 
the  county  in  the  matter  of  the  levy  pro- 
vided forby  the  board  of  supervisors.  The 
board  of  supervisors  is  to  levy  taxes  on 
the  taxable  property  of  the  county,  out- 
side of  and  distinct  from  the  town  made  a 
separate  school-district.  That  Is  the  prov- 
ince of  the  board  of  supervisors.  The 
town  is  in  the  county,  but  not  of  It,  for 
this  purpose  of  taxation,  because  the  leg- 
islature has  separated  county  and  town 
for  school  purposes,  and  given  the  control 
of  the  county  outside  of  town  to  the  board 
of  supervisors,— the  county  authorities,— 
and  the  town  to  its  authorities.  The  lan- 
guage making  it  the  duty  of  the  board  of 
supervisors  of  each  ■  county  to  levy  a  tax 
upon  the  taxable  proi)erty  of  the  county 
is  general, becauseeach  county  is  aschool- 
district,  and  may  not  have  in  it  a  town 
which  is  such ;  but  the  manifest  purpose 
of  the  legislature  Is  to  employ  the  word 
"county  "  in  the  sense  of  a  school-district 
outside  of  a  town  which  Is  one.  In  this 
restricted  sense,  the  word  "county "la  to 
be  understood  in  the  matter  of  taxation, 
in  order  to  carry  out  theleglslatlvescbeme 
of  separate  school-districts  between  conn- 
ties,  and  the  towns  they  may  contain. 
Nor  is  it  necessary  or  allowable  to  give 
this  restricted  meaning  to  the  word"  coun> 
ty"  in  other  parts  of  the  law,  because 
there  is  nothing  to  suggest  such  restric- 
tion as  in  reference  to  separate  districtSt 
and  taxation  in  them.  Generally,  the 
word  "  county  "  embraces  the  whole  coun- 
ty, including  towns  In  it;  but  where  it  is 
used  in  a  limited  or  restricted  8ense it  must 
be  so  interpreted,  in  conformity  with  famil- 
iar rules  of  interpretation. 

There  la  nothing  in  the  constitution  to 
support  the  position  that  each  county  is  a 
sdhool-distrlct,  and  that  a  district  may 
not  be  madu  within  a  county.  The  crea- 
tion of  several  school-districts  in  a  county 
is  free  from  any  constitutional  objection ; 
and  the  separation  of  towns  from  the 
county,  in  the  creation  of  school-districts, 
is  not  violative  of  the  uniformity  in  the 
system  of  free  public  schools  req  iilred  by 
the  constitution.  The  argument  that,  be- 
cause Meridian  mayhavea  taxablewealth 
of  $4,000,000,  and  8,000  children  of  educa 
hie  age,  and  the  county  of  Lauderdale,  ex- 
cluding Meridian,  may  have  ?2,000,000  of 
taxable  property,  and  4,000  e<lucable  chil- 
dren, and  therefore  that  3,000  children 
in  Meridian  would  get  the  benefit  of  a 
3-mIll  tax  on  $4,000,000,  while  the  4,000 
in  the  county  would  have  the  benefit  of 
such  tax  on  only  $2,000,000,  has  no  merit 
as  an  attack  on  uniformity  of  the  system 
or  Justice  in  appropriating  money  raised 
by  taxation  in  the  separate  school-dis- 
tricts. Each  gets  Its  own,  and  none  should 
complain.  The  countryman  does  not  pay 
any  of  the  town  tax,  and  has  no  just 
claim  to  share  its  benefits.  He  gets  a 
share  of  the  larger  wealth  of  the  town.  In 
the  general  tax  for  school  purposes,  so  far 
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as  It  raised  byKeneral  taxation,  and  i8dl8> 
tributed  as  achoul  fund  by  the  state. 

We  deal  not  with  the  policy  of  the 
scheme  as  established,  which  Is  for  the  leg- 
islature to  determine,  and  notice  the  argu- 
ment as  to  alleged  inequality  only  to  show 
that  it  is  unfounded  as  to  the  purpose  for 
which  it  is  used.  It  is  probably  true  that 
by  far  the  larger  part  of  the  taxes  for  all 
objects  is  paid  by  the  cities,  towns,  and 
villages;  but  it  is  also  probably  true  that 
the  explanation  of  this  is  found  in  the  fact 
tiiat  town  property  is  taxed  much  nearer 
its  value  than  property  In  the  country,  and 
business  pursuits  which  are  taxed  are 
chiefly  foand  in  towns,  and  by  far  the 
larger  part  of  values  exempted  from  taxa- 
tion is  in  the  country.  Whatever  may  be 
true  as  to  the  facts  or  the  explanation, 
there  is  no  violation  of  the  constitution  in 
permitting  tajcation  in  each  district  for  its 
own  schools. 

As  the  question  discussed  dominates  all 
other  questions  in  the  case,  their  considera- 
tion Is  rendered  unnecessary  by  the  view 
taken,  which  disposes  of  the  case  on  its 
merits. 

Affirmed. 

(«7  Miss.  »68)  ■"""" 

EOHLBBCNNER  T.  STATB. 

Supreme  Court  af  Htestecippi.  March  8, 1890. ) 
IjOOai.  Optioh— CoNSTBUonoN  or  Statutes. 
Act  Miss.  March  16,  1886,  amending  Coda 
IDas.  1880,  I  1113,  which  prohibits  sale  of  vinoas 
and  other  liquors,  in  quantities  of  less  than  a 
gallon,  without  a  lioense,  provides  that  any  per- 
son may  sell  wine  made  of  grapes,  or  omer 
fruits  grown  by  himself,  in  any  quantity  not  less 
than  one  pint,  without  paying  a  tax  or  obtaining 
a  license,  provided  that  nothing  therein  sl^ll  be 
oonstrued  to  interfere  with  any  local  law  prohib- 
iting the  sale  of  native  wines,  etc.,  and  repeals 
all  conflicting  acta.  Heid,  that  it  repeals,  so  far  as 
It  is  in  conflict  with  it,  Act  Miss.  March  11,  1886, 
which  provides  thaL  upon  the  submission  to  and 
adoption  by  the  qaalified  electors  of  any  county  of 
local  option,  it  snail  not  be  lawfal  for  any  per- 
son within  such  ooanty  to  sell  any  alcoholio, 
spiritoous,  vinous,  malt,  or  intoxicatiDg  liqnors. 

Appeal  from  circuit  court.  Pike  county; 
J.  B.  ChHBisMAN,  Judge. 

Brame  &  Alexander,  for  appellant.  T. 
M.  Miller,  Atty.  Gen.,  fur  the  State. 

Cooper,  J.  The  appellant  has  been  in- 
dicted and  convicted  for  the  violation  of 
tile  provisions  of  an  act  entitled  "  An  act 
for  preventing  the  evils  of  intemperance  by 
local  option  in  any  county  in  this  state,  by 
submitting  the  question  of  prohibiting  the 
sale  of  intoxicating  liquors  to  the  qualified 
voters  of  each  county, to  provide  penalties 
for  its  violation,  and  for  other  purposes, " 
approved  March  11,  1886,  and  operative 
Irora  and  after  its  passage.  The  case  was 
tried  on  an  agreed  statement  of  facts,  by 
which  it  appears  that  the  act  of  above 
date  had  been  put  in  operation  in  the 
county  of  Pike,  and  was  in  operation  at 
the  time  of  the  sale  of  the  wine  by  the  ap- 
pellant. Itfurtherappearsthattbesalefor 
which  the  indictment  was  found  was  that 
appellant  had,  at  his  vineyard  in  the 
county  of  Pike,  sold  wine  made  of  grapes 
grown  by  htm  in  his  said  vineyard,  in 
quantities  not  lees  than  one  pint.  Thede- 
fendant  asked  the  court  to  instruct  the 


]ury  that  under  the  above  facts  he  should 
be  acquitted,  which  instruction  the  court 
refused;  and,  the  jury  having  returned  a 
verdict  of  guilty,  sentence  of  fine  and  im- 
prisonment was  imposed,  from  which  the 
defendant  appeals. 

The  appellant  invokes  in  bis  defense  the 
provisions  of  an  act  entitled  "  An  act  to 
amend  section  1112  of  the  Code  of  1880,  in 
relation  to  the  sale  of  vinous  and  spiritu- 
ous liquors, "  approved  March  16, 1886, and 
operative  from  and  after  its  passage. 
That  act  is  as  follows:  "Section  1.  Beit 
enacted  by  the  legislature  of,  the  state  of 
Mississippi  that  section  eleven  hundred 
and  twelve  of  the  Code  of  1880  be,  and  the 
same  is  hereby,  amended  by  adding  after 
the  word 'court,' in  the  last  line  of  said 
section,  the  following:  'Provided,  that 
any  person  may  sell  wine  made  of  grapes 
and  other  fruits  grown  by  himself,  in  this 
state,  in  any  quantity  not  less  than  one 
pint,  without  paying  any  tax,  or  obtain- 
ing any  license,  provided  that  nothing 
herein  contained  bhall  be  construed  so  as 
to  Interfere  with  any  local  law  prohibit- 
ing the  sale  of  native  wines:  provided, 
further,  that  the  party  so  selling  domestic 
wine  shall  sell  the  same  at  his  place  of  re- 
sidence or  vineyard ;  but  this  act  shall  not 
be  construed  to  prevent  the  delivery  of  the 
wine  in  towns,  or  to  railroads  or  other 
common  carriers,  b.y  the  producer.*  Sec  2. 
Be  it  further  enacted,  that  all  acts  and 
parts  of  acts  in  conflict  with  this  act  be, 
and  the  same  are  hereby,  repealed."  Sec- 
tion 1112  of  the  Code,  of  which  this  act  is 
amendatory,  is  a  part  of  the  chapter  in 
relation  to  retailing  liquors,  fiy  previous 
sections.  It  was  provided  how  licenses  to 
sell  in  quantities  less  than  one  gallon 
might  be  secured,  and  also  under  what 
circumstances  It  should  not  be  lawful  for 
the  constituted  authorities  to  grant  any 
license  to  retail  within  particular  locali- 
ties. So  much  of  section  1112  as  is  neces- 
sary to  be  set  out  for  the  consideration  of 
this  case  is  as  follows:  "If  any  person 
shall  sell  any  vinous  or  spirituous  liquor,  in 
any  quantity  less  than  one  pint,  without 
having  a  license  therefor,  in  pursuance  of 
this  act,  *  •  •  or  If  any  person,  with- 
out having  first  paid  the  privilege  tax, 
and  having  obtained  license  accordingly, 
shall  sell  any  vinous  or  spirituous  liquor 
in  the  quantity  of  one  pint,  or  In  a  greater 
quantity,  •  •  •  the  person  so  offend- 
ing shall  be  liable  to  indictment,  and  on 
conviction  shall  be  fined  not  less  than 
twenty-flvedollars,  nor  more  than  five  hun- 
dred dollars,  or  be  imprisoned  not  less 
than  one  week,  nor  more  than  three 
months,  or  both,  at  the  discretion  of  the 
court. " 

The  act  of  March  11,  1886,  for  breach  of 
which  the  Indictment  was  found,  provided 
that  upon  petition  of  a  certain  number  of 
qualified  electors  the  boards  of  supervis- 
ors of  each  county  in  the  state  should  sub- 
mit to  the  electors  of  said  county,  to  be 
decided  by  them,  whether  said  act  should 
be  put  in  operation  In  such  county,  and, 
upon  the  fact  being  thus  ascertained  that 
a  majority  of  the  voters  had  adopted  the 
law  as  operative,  then  it  is  provided  by 
section  6  of  said  act  that  "  it  shall  not  be 
lawful  for  any  person,  witliin  the  limits  of 
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nacb  county,  to  sell,  or  barter  for  valua- 
ble consideration,  either  directly  or  Indi- 
rectly, or  give  away,  to  induce  trade  at 
any  place  of  business,  or  lumish  at  other 
public  places,  any  alcoholic,  spirituous, 
vinous,  malt,  or  intoxicating  liquors, "etc. 

The  attorney  general  contends  that  the 
act  of  March  16th  is  only  an  amendment 
of  section  1112  of  the  Code,  and  conse- 
quently has  no  application  except  In  those 
cases  in  which,  but  for  the  amendment, 
the  Code  provision  would  prohibit  the 
sale  of  domestic  wines;  that,  where  the 
Code  provision  is  suspended  or  superseded 
by  the  acceptance  of  the  act  of  March  11th, 
the  privilege  of  Belling  domestic  wines 
secured  by  the  act  of  March  11th  is  also  su- 
perseded and  suspended .  The  appell  ant  in- 
sists that  the  act  of  March  16th,  being  of 
later  date  than  that  of  March  11th.  and 
containing  a  clause  by  which  conflicting 
acts  are  repealed,  operates  to  secure  to 
manufacturers  of  domestic  wines,  from 
grapes  or  fruits  grown  by  themselves,  the 
right  to  sell  in  the  quantities  named,  ex- 
cept only  in  those  localities  where  by  local 
law  such  sales  are  prohibited. 

While  the  question  is  not  free  from  diffi- 
culty, we  are  of  opinon  that  the  view  con- 
tended for  by  appellant  is  supported  by  a 
proper  construction  of  the  act.  It  is  true 
that  the  title  of  the  act  is  that  of  a  mere 
amendment  to  the  section  of  the  Code, 
and,  further,  that  it  Is  in  the  form  of  a 
proviso  thereto.  Ordinarily,  it  would  be 
but  a  part  of  the  amended  section,  and,  be- 
ing a  proviso,  would  be  but  a  reservation 
orexception  to  the  body  of  the  law.  Bead 
as  such,  it  would  simply  declare  that 
nothing  In  section  1112,  or  of  the  chapter 
of  which  it  is  a  part,  should  be  held  to 
prohibit  the  sale  of  domestic  wine  made  of 
grapes  or  fruit  grown  by  the  malcer.  But 
the  intent  that  the  right  to  sell  should  ex- 
ist under  other  circumstances  is  evident 
from  the  fact  that  the  act  contains  a  re- 
pealing clause,  by  which  all  acts  in  conflict 
with  Ita  provisions,  save  only  local  laws 
by  which  the  sale  of  domestic  wine  is  pro- 
hibited, are  expressly  repealed.  Construed 
as  a  mere  proviso  to  the  Code,  the  repeal- 
ing section  of  the  act  is  destroyed,  and  so 
much  of  the  body  of  the  act  as  declares 
that  it  shall  not  have  effect  in  those  local- 
ities In  which,  by  local  laws,  domestic 
wines  are  prohibited  from  being  sold,  be- 
comes a  mere  redundancy.  The  question 
Is  whether,  to  preserve  the  form,  we  shall 
adopt  a  construction  by  which  onesectlon 
of  the  act,  (the  repealing  clause,)  and  an- 
other portion  of  the  body  of  the  act,  shall 
be  rendered  surplusage,  or  shall  we  up- 
hold the  substance  by  disregarding  the 
form? 

The  law  under  which  appellant  has  been 
convicted  was  in  existence  at  the  time  of 
the  passage  of  the  act  of  March  16tb.  It 
was  a  general  law,  and  is  in  conflict  with 
the  provisions  of  that  act,  and,  in  so  far 
as  it  is,  is  by  its  express  provisions  re- 
pealed. The  matter  was  before  the  legis- 
lative mind,  and  was  directly  dealt  with. 
It  knew  that  in  some  sections  of  the  state 
local  laws  were  in  operation,  under  which 
no  license  could  be  obtained  to  retail  vi- 
nous or  spirituous  liquors;  and  it  Icnew, 
also,  that  under  the  general  laws  then  re- 
T.780.no.7— 19 


cently  passed  a  broader  prohibition  might 
be  secured  by  the  adoption  of  its  provis- 
ions by  the  qualified  voters  of  any  county 
in  the  state.  Knowing  this,  it  declared 
that  the  act  then  being  considered  should 
not  have  effect  where,  by  reason  of  local 
laws,  the  sale  of  domestic  wine  was  pro- 
hibited, but  also  declared  that  all  general 
laws  in  conflict  with  its  provisions  should 
be,  and  were,  repealed. 

The  construction  adopted  by  us  is,  fur- 
thermore, that  by  which  the  object  of  the 
statute  is  preserved.  The  right  intended 
to  be  secured  was  evidently  for  the  pur- 
pose of  encouraging  a  domestic  industry, 
by  permitting  the  producer  to  dispose  of 
the  product  of  his  labor  without  liability 
to  criminal  prosecution  for  so  doing. 
While  the  legislature  thought  it  inexpedient 
to  secure  that  right  in  those  localities 
where,  by  fixed  laws,  such  sales  were  pro- 
hibited, it  properly  assumed  that  no  stim- 
ulus would  be  given  to  the  Industry  pro- 
tected if  it  was  subjected  to  the  varying 
application  of  the  provisions  of  the  act  of 
March  11th,  under  which  that  law  might 
be  in  force  for  two  years  In  any  locality, 
and  suspended  for  a  like  time,  and  again 
in  operation,  and  again  suspended,  and  so 
in  continuous  alternation  for  all  time. 

The  judgment  is  reversed,  and  cause  re- 
manded. 

(«7  Ml8«.  601) 
ATKCrSON  V.  SiNNOTT. 

(Supreme  Court  of  Misiissippl.    Haroh  10^  1690. ) 

DbEIW  —  CaHOBIJJLTION  —  CONSTBUOTION    ABB    E»- 
F>OT — BPECmO  PKBrORMAjrOS. 

1.  An  Instrament  will  not  l>e  canceled  lot 
fraud  of  defendant  in  patting  it  In  the  form  of  an 
absolute  deed,  when  complainants  intended  it 
as  a  contract  to  convey,  where  it  appears  tSxtit 
oomplainants  aereed  to  conveythe  land  to  defend- 
ant, that  he  nas  performed  his  part  of  the 
agreement,  and  that  speoiJSc  performance  tiiereof 
would  give  him  a  deed  exactly  like  tliat  sought 
to  \>e  canceled. 

3.  A  deed  recited  that  grantors,  In  considera- 
tion of  tl,000  to  he  paldwit£in  10  days,  as  agreed, 
"hereby  sell,  convey,  and  warrant  to  the  said 
•  •  •  all  that  portion  of  land,  •  •  •  excep- 
ting only  tiat  portion  •  *  •  upon  which  onr 
residence  is  built  •  »  •  And  we  hereby  sell, 
convey,  and  warrant  to  the  said  •  •  •  the 
above-described  resenratlon  of  home  and  lot  of 
ground  upon  the  payment  to  us,  or  our  adminis- 
trators, of  the  sum  of  tSOO. "  The  grantee  was  pat 
in  possession  of  the  first-mentionea  tract,  but  not 
of  the  home  lot.  Heldj  that  there  was  a  sale 
only  of  the  land,  exclusive  of  the  residence  lot, 
and  it  was  optional  with  the  grantee  whether  he 
would  take  tne  latter  at  the  price  named. 

Cross-appeal  from  chancery  court.  Pike 
county;  L.  McLaubin,  Chancellor. 

R.  H  Thompson,  for  complainant.  S.E. 
Pack  wood  and  W.  P.  Casaedy,  for  defend- 
ant. 

Cooper,  J.  Mrs.  Sinnott  exhibited  the 
bill  in  this  cause  against  Atkinson  to  can- 
cel adeed  she  had  made  to  him  as  obtained 
by  fraud ;  or  if,  upon  hearing,  this  relief 
should  be  denied,  she  prayed  specific  per- 
formance of  its  terms  against  him.  The 
instrument  giving  rise  to  the  controversy 
is  here  set  out,  and  is  followed  by  the  only 
paper  signed  by  Atkinson.  The  deed  is  as 
follows : 
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«N.  Sinnott&  Wife  to  (Deed)  Wm.AtkJn- 
son.  State  of  Louielana,  parish  of  Or- 
leans. For  and  in  consideratloD  of  the 
sum  of  one  thousand  dollars  to  be  paid  to 
us  within  ten  days  from  the  date  hereof,  as 
per  agreement  entered  into  with  William 
Atkinson,  of  Magnolia,  Miss.,  we  hereby 
sell,  convey,  and  warrant  to  the  said  Will- 
iam Atkinson,  his  heirs,  assigns,  all  that 
portion  of  land  lying  In  the  town  of  Mag- 
nolia, county  of  Pike,  state  of  Mississippi, 
known  as  the  '  Slnnott  Place,'  the  same 
being  the  only  and  all  the  land  owned  by 
us  in  said  county  and  state;  excepting  on- 
ly that  portion  of  land  lying  near  the 
track  ot  the  Illinois  Ballroadand  the  creek 
known  as  the  'Minnehaha  Creek,'  upon 
which  our  residence  is  built,  (the  bounda- 
ries are  to  be  indicated  by  iron  posts  set  up 
at  the  comers  thereof)  and  now  inclosed 
by  a  wooden  fence.  And  we  hereby  sell, 
convey,  and  warrant  to  the  said  William 
Atkinson,  his  heirs  or  assigns,  the  above- 
described  reservation  of  home  and  lot  of 
ground  upon  the  payment  by  him  to  us, 
or  our  administrators,  of  the  sum  of  Ave 
hundred  dollars.  Witness  our  bands  this, 
the  19th  day  of  August,  A.  D.  1887.  N.  SiN- 
NOTT.    Arabella  D.  Sinnott.  " 

This  Instmment  was  properly  acknowl- 
edged as  a  deed  by  the  grantors  before  a 
notary  public  in  the  city  of  New  Orleans 
on  the  day  of  its  date.  On  the  same  day, 
Atkinson,  by  his  agent,  delivered  to  Mrs. 
Slnnott  a  written  promise  to  pay  money. 
In  the  following  form,  as  claimed  by  Mrs. 
Sinnott;  but  AtKlnson  asserts  that  the 
words  "  to  be, "  which  are  Italicized,  were 
inserted  therein  by  complainant  after  its 
delivery  by  him. 

"  New  Orleans,  Angnst  19th,  1887.  I  here- 
by agree  to  pay  to  Nicholas  Sinnott  and 
A.  D.  Sinnott  the  sum  of  one  thousand 
dollars  ($1,000)  within  ten  days  from 
date,  or  upon  approval  by  my  attorney  of 
a  certain  deed  to  be  made  to  me  by  said 
parties  to  a  certain  tract  of  land  in  Pike 
county, Mississippi, known  as  the  'Sinnott 
Place.'  Attest :  J.  H.  Lbvy.  Wm.  Atkin- 
son.   Per  R.  M.  McDonald.  " 

Complainant  seeks  to  avoid  the  convey- 
ance made  by  herself  and  husband  on  the 
ground  thatit  was  obtained  byfraud;  but 
the  only  fraud  averred,  or  sought  to  be 
proved,  is  that,  while  she  and  her  hus- 
band intended  only  to  make  a  written  con- 
tract to  convey,  the  defendant  puttheoon- 
tract  in  the  form  of  a  deed,  and,  knowing 
that  the  grantors  therein  did  not  then  in- 
tend to  execute  a  deed,  fraudulently  se- 
cured the  instrument  to  be  executed,  rep- 
resenting it  to  be  only  acontract  to  make 
a  future  conveyance.  There  Is  no  pretense 
that  the  instrument  does  not  set  out,  ac- 
cording to  the  understanding  ot  all  the 
parties,  the  laud  to  be  conveyed,  the  pHce 
at  which  it  was  to  be  sold,  and  the  time 
at  which  the  purchase  money  was  to  be 
paid.  The  sole  complaint  is  that  by  the 
fraud  of  the  defendant  a  contract  to  make 
a  conveyance  In  the  future  was  made  to 
take  the  form  of  a  present  con  ve.vance.  It 
would  be  a  sufficient  reply  to  this  to  say 
that,  if  the  court  should  afford  to  com- 
plainant all  the  relief  it  can  give  in  con- 
formity with  its  Inherent  principles,  she 
would  be  left  precisely  in  the  attitude  in 


which  she  now  stands.  Certainly,  she 
must  do  equity  as  a  condition  of  receiving 
relief;  and,  according  to  her  own  show- 
ing, she  can  only  vacate  the  deed  she  as- 
sails upon  condition  of  executing  another 
of  precisely  the  same  tenor.  Itisincontro- 
vertlbly  shown  that,  within  the  time 
named  in  the  writing  given  by  him,  Atkin- 
son tendered  the  purchase  price,  and  has 
continuously  kept  his  tender  good,  and 
has  paid  the  money  into  court  with  his 
answer,  where  it  now  is,  subject  to  com- 
plainants' acceptance.  Under theseclrcum- 
stances.  there  would  be  no  shadow  of 
right  to  relief  on  the  ground  now  ander 
consideration.  But,  in  addition  to  this, 
it  is  shown  that,  soon  after  the  execution 
of  the  deed,  Atkinson  went  upon  the  prem- 
ises for  the  purposes  of  making  a  survey  of 
the  land  bought,  and  complainant  then 
pointed  out  the  lines,  and,  after  the  sur- 
vey, permitted  him  to  enter  upon  the  land, 
which  he  has  since  improved,  according  to 
his  testimony,  by  putting  up  a  house  at  a 
cost  of  fl2,000.  We  approve  the  action  of 
the  court  below  in  refusing  relief  upon  the 
aJlegations  of  fraud  in  procuring  the  con- 
veyance. 

The  alternative  prayer  for  relief  was 
that  the  court  should  direct  and  compel  the 
defendant  to  pay  to  complainint  the  sum 
ot  $1,500,  and  that  the  whole  land  com- 
posing the  Sinnott  place,  including  both 
that  part  sold  to  Atkinson  at  $1,000,  and 
the  homestead  reservation,  vfUued  at  $500, 
should  be  decreed  subject  to  sale  tor  the 
whole  sum.  From  a  final  decree  in  accord- 
ance with  this  prayer  the  defendant.  At- 
kinson, appeals. 

The  question  is  whether  there  was  a  sale 
of  the  whole  premises,  at  the  sum  of  $1,600, 
as  the  chancellor  has  found,  or  a  sale  only 
of  the  land,  exclusive  of  the  residence  lot, 
at  the  sum  of  $1,000,  with  the  privilege  or 
option  secured  to  Atkinson  to  become  the 
owner  of  the  residence  lot  upon  payment 
of  the  further  sum  of  $500.  This  question 
is  determinable  from  the  contract  of  the 
parties  as  found  In  the  writings  signed  by 
them.  While  the  conveyance  uses  words, 
in  reference  to  the  residence  lot,  of  settled 
technical  significance,  and  which  imply 
a  present  grant,  the  context  shows  that  a 
different  construction  shall  be  put  upon 
them  to  meet  the  meaning  in  which  they 
were  employed.  In  the  prior  portion  ot 
the  conveyance,  the  residence  lot  was  ex- 
pressly reserved,  while  a  fixed  price,  to  be 
paid  at  a  fixed  time,  and  evidenced  by  a 
written  obligation  of  the  grantee,  was 
stipulated  to  be  paid  for  the  other  land. 
The  concluding  clause  of  the  deed,  while  us- 
ing words  of  present  conveyance  of  the 
home  lot,  indicates  that  the  conveyance 
thereof  was  to  be  effectual  only  "upon" 
the  payment  ot  the  price  named,  $500 ;  and 
neither  by  the  deed,  nor  by  any  writing 
signed  by  Atkinson,  is  there  Imposed  on 
him  the  correlative  obligation  of  paying 
the  price,  or  accepting  the  deed  as  con- 
veying this  land.  In  fact,  he  did  not  enter 
upon  the  possession  of  this  part  of  the 
property ;  nor  is  it  claimed,  either  in  the 
pleading  or  evidence,  that  he  agreed  to  be 
the  purchaser  thereof.  It  Is  a  well-settled 
rule  of  construe  tion  that,  where  the  whole 
of  a  written  instrument  shows  that  the 
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parties  theroto  employed  technical  lan- 
gaa^  in  a  sense  different  from  its  ordinary 
meaning,  tlie  primary  meaning  ol  tlie 
words  is  what  the  parties  meant, and  not 
what  the  technical  words  usually  Import. 
Elph.  Interp.  Deeds,  Bule  16,  p.  76.  "Itis  a 
trnerale  of  construction  that  the  sense  and 
meaning  of  the  parties  in  any  particular 
part  of  an  instrument  may  be  collected  ex 
anteeedentibaa  at  conaequentibna.  Kvery 
part  of  it  may  be  brought  into  action,  in 
order  to  collect  from  the  whole  one  uniform 
and  consistent  sense, it  that  maybe  done. " 
Lord  Ellbnborodoh  in  Barton  y.  Fitzger- 
ald, 16  East,  640. 

Looking  to  the  whole  deed,  it  is  evident 
that  the  reserved  lot  was  intended  to  be 
dealt  with  in  some  manner  other  and  dif- 
ferent from  that  in  which  the  balance  of 
the  land  was  dealt  with.  Manifestly,  ft 
was  not  intended  to  sell  the  whole  at  a 
lump  sum;  for  such  construction  would 
render  inoperative  that  clause  of  the  con- 
veyance by  which  the  reservation  was 
made  of  the  residence  lot,  and  would  have 
entitled  the  grantee  to  the  immediate  pos- 
session of  the  whole,  and  this  in  direct 
conflict  with  the  contract  of  t!b&  parties 
that  the  residence  lot  should  only  pass 
"upon "the  payment  of  the  price  tor  which 
it  was  agreed  to  be  6old. 

Looliing  only  at  the  clause  having  refer- 
ence to  the  residence  part  of  the  lot,  we 
find  the  present  effect  of  the  granting 
words  limited  and  restrained  bythe words 
which  succeed  it,  by  which  it  appears  that 
the  conveyance  was  to  be  operative  as  to 
this  lot  only  upon  the  payment  of  the  pur- 
chase price.  The  taking  ettectof  the  grant 
evidently  depended  on  something  to  be 
thereafter  done,  and  which  must  be  done 
as  a  condition  precedent  to  the  operation 
of  the  grant.  But  there  is  nothing  in  the 
deed,  or  In  the  conduct  of  the  parties, 
from  which  arises  an  obligation  on  the 

Sart  ut  Atkinson  to  perform  the  condition. 
f  he  had  been  admitted  to  the  possession 
of  the  property,  and  had  accepted  the  pos- 
session, claiming  under  the  deed,  a  different 
question  might  be  presented.  It  may  be 
that  even  then  he  would  have  been  com- 
pelled either  to  pay  the  money,  or  surren- 
der the  possession.  But,  confessedly,  there 
has  been  neither  a  recognition  of  his  right 
to  possession  by  complainant,  nor  a  claim 
by  him  of  such  right.  It  was  never  the 
intentionof  the  grantors  to  make  an  im- 
mediate sale  of  the  residence  lot,  nor  of 
Atkinson  to  make  an  immediate  purchase. 
Looking  to  the  deed  alone,  we  find  nothing 
which  binds  him  to  buy.  It  we  look  to 
the  eircumstances  of  the  parties,  to  discov- 
er therefrom  what  meaning  they  Intended 
to  convey  by  the  use  of  the  words  "  upon 
the  payment  of  the  sum  of  live  hundred 
dollars, "  It  is  clear,  beyond  all  doubt,  that 
no  present  sale  was  Intended. 

The  complainant  testified  that  she  was 
anwiiling  to  make  a  present  sale  of  the  resi- 
dence, which  she  desired  to  retain  as  a 
place  of  recreation  tor  an  Invalid  husband 
dnring  his  Ufe,  and  that  the  purpose  of  the 
clause  of  the  deed  referring  to  the  sale  of 
this  lot  was  to  g^ive  Atkinson  the  right  to 
buy  It  at  the  pi-lce  named  after  the  death 
ol  hei'self  and  husband.    We  are  not  to  be 


understood  as  deciding  that  it  Is  permissi- 
ble to  seek  to  flndtheunexpressed  intention 
of  the  parties  to  thedeed.  whatthey  intend- 
ed must  be  found  from  the  language  of  the 
deed;  but  it  is  competent  to  look  to  the 
surroundings  of  the  parties,  not  to  con- 
tradict, but  to  Interpret,  the  meaning  of 
the  words  they  have  employed.  We  find 
notning  In  tiie  deed  from  which  a  present 
conveyance  of  the  residence  lot,  or  an 
obligation  on  the  part  of  Atkinson  to  buy 
it,  can  be  inferred ;  and,  since  he  tendered 
with  his  answer  the  money  due  for  land 
be  did  buy,  the  money  should  have  been  di- 
rected to  be  paid  to  her,  and  she  should 
have  been  denied  interest  on  said  sum.  and 
costs  of  court. 

The  decree  Is  reversed  on  the  appeal  ot 
the  defendant,  Atkinson,  and  cause  re- 
manded. 

(67  MlM.  134) 

WsiB  et  td.  y.  Monahan  et  al. 
(Supreme  Court  cf  UiasiBttppl.    March  8, 1890.) 

DSCBASBD  ASIOBIBTB^TOBS  —  ACTIOXS  ON  BOSD— 

LnaTATioMB. 

1.  An  order  of  oourt  appolntiiig  the  county  ad- 
ministrotor,  adminiatarator  of  a  deceased  adminis- 
trator's estate,  cannot  be  collaterally  attacked,  on 
the  grovind  that  the  decedent  left  no  proper^  sub- 
ject to  administration. 

2.  Itis  not  necessary  that  formal  letters  should 
issue  in  case  of  grants  of  administration  to  the 
county  administrator. 

8.  Where  M.,  the  county  administrator,  is  ap- 
pointed administrator  of  the  estate  of  D.,  wnowas 
the  deceased  administrator  of  the  estate  of  F.,  and 
also  administrator  deilMmiSTlon  of  the  estate  of  P., 
an  account,  iiled  by  him  as  the  final  account  of 
J>.,  deceased,  as  administrator  of  the  estate  of  P., 
is  proper,  and  it  is  immaterial  that  the  account  is 
referred  to,  tbrouffhoat  the  whole  proceeding  of 
accounting,  as  eulbited  by  M.,  administrator  de 
bonis  non  of  P.,  where  it  appears  that  the  ac- 
count was  acted  on  and  passed  as  the  account  of 
Uie  deceased  administrator. 

4.  By  Code  Miss.  1880,  f  199S,  an  administra- 
tor de  bonis  non  was  au&orized  to  sue  on  the 
iMnd  of  any  former  administrator  of  the  estate 
"where  it  is  insolvent,  or  where  such  suit  and 
recovery  maybe  necessary  for  the  payment  of  the 
debts  of  such  estate. "  By  section  2694,  when  the 
legal  title  to  property,  or  a  right  of  action,  is  in 
an  administrator  or  guardian,  the  time  during 
which  any  statute  of  limitations  runs  against  him 
shall  be  computed  against  the  persons  beneficially 
interested,  though  taey  may  be  under  disability. 
Held,  tiiat  where,  before  tbe  right  of  the  admin- 
istrator de  bonU  non  to  sue  on  the  bond  of  the 
deceased  administrator  has  been  barred  by  limi- 
tation, it  becomes  no  longer  necessary  to  recover 
the  assets  to  pay  debts,  the  right  of  tiie  distribu- 
tees to  sue  immediately  arises,  and  the  statute 
then  ceases  to  run  as  against  the  administrator, 
or  as  i^inst  them  by  virtue  of  his  right  to  sue. 

5.  This  statute  is  not  one  which,  having  com- 
menced to  run,  runs  tminterruptedly,  notwith- 
standing the  absence  of  a  person  competent  to  sue; 
and  when,  upon  the  destruction  of  tlie  adminis- 
trator de  bonis  non's  right  to  sue,  the  infants  are 
under  a  guardianship,  without  any  right  in  the 
guardian  nimself  to  sue,  the  statute  is  stayed  un- 
til the  disability  is  removed. 

6.  Code  1880,  |  2688,  provides  that  if  any  per- 
son, entitled  to  bring  any  of  the  personal  aclaona 
mentioned  in  the  previous  sections,  limiting  the 
time  in  which  they  may  be  brought,  "or  liable 
to  any  such  action,  shall  die  before  the  expiration 
of  tlie  time  herein  limited  therefor,  such  action 
may  be  commenced  by  or  against  the  executor  or 
administrator  of  the  deceaised  person,  after  the 
expiration  of  said  time,  and  within  one  year  after 
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the  death  of  slicih  person. "  Held,  that  this  sec- 
tion applies  where  the  deceased  person  has  died 
before  the  adoption  of  the  Code,  and  within  the 
last  year  for  tbe  brining  of  the  suit 

Appeal  from  chancery  conrt,  Adams 
county;  W.  R.  Thiqg,  Chancellor. 

T.  Otis  Baker,  Martin  &  Lannean,  Tboa. 
J.  Carson,  and  Heed  &  Reed,  for  appel- 
lants. R.  E.  Conner  and  Claude  Pintard, 
for  appellees. 

CooPEK,  J.  The  complainants,  distrib- 
utees of  the  estate  of  P.  L.  Monahan,  ex- 
hibit this  bill  in  the  chancery  court  of 
Adams  county  against  the  representatives 
of  the  sureties  upon  the  administration 
bond  of  oneH.C.Uoherty,  whowasadmin- 
Istrator  of  their  deceased  father,  P.  Li. 
Monahan. 

The  bill  avem  that  all  the  complain- 
ants are  infants,  and  sue  by  thelrguardian 
and  next  friend,  except  W.  J.  Monahan, 
who  arrived  at  majority  lees  than  oneyear 
before  the  commencement  of  this  suit. 
That  their  father  died  in  October,  1871,  in 
the  connty  of  Adams,  possessed  of  a  small 
personal  estate ;  and  on  December  4, 1871, 
administration  thereof  was  by  the  chan- 
cery court  of  Adams  county  committed  to 
H.  C.  Doherty,  who  qualified  and  entered 
into  bond  conditioned  according  to  law, 
with  Levi  Fields  (the  testator  of  the  de- 
fendant Wler)  and  William  Zock  (the  in- 
testate  of  the  defendant  Doretba  Zock)  aa 
sureties.  That  Doherty  wasted  the  estate 
of  his  intestate,  and,  without  having  made 
any  final  settlement  thereof  with  said 
court,  died  in  September,  A.  D.  1874,  In- 
testate and  insolvent.  That  on  September 
30,  1876,  Oren  Metcalfe,  county  adminis- 
trator of  Adams  county,  was  by  the  prop- 
er court  appointed  administrator  of  the 
said  H.  C.  Doherty,  and  administrator  de 
bonis  Bon  of  the  estate  of  said  P.  L.  Mona- 
han. That  on  March  27, 1877,  said  Met- 
calfe filed  the  final  account  of  H.  C.  Doher- 
ty, deceased,  8ls  administrator  of  the  es- 
tate of  Monahan;  "which  said  account, 
though  made  out  as  the  account  of  said 
Metcalfe  as  administrator  de  bonis  non  of 
the  estate  of  said  Monahan,  was,  as  shown 
by  the  orders  and  decrees  of  the  court  to 
be,  the  final  account  of  said  H.  C.  Doherty 
with  said  estate, "  and  that  said  account, 
having  been  excepted  to,  was  restated  by 
a  commissioner  of  the  court,  and  as  restat- 
ed showed  a  balance  due  said  estate  bv 
said  Doherty  of  $3,427.29.  That  said  re- 
stated account  was  by  proper  decree,  of 
date  May  10,  1879,  allowed,  confirmed, 
and  ordered  to  be  recorded.  That  no  part 
of  the  sum  so  found  due  has  ever  been  paid 
by  the  representative  of  said  Doherty,  and 
that  all  debts  and  demands  against  the 
estate  of  P.  L.  Monahan  have  been  paid, 
or  are  barred  by  the  statute  of  limitations. 
That  Levi  Fields,  one  of  the  sureties  upon 
the  administration  bond  of  said  Doherty, 
died  on  the  11th  ol  December,  A.  D.  1884, 
testate,  and  his  will  was  dul.y  admitted  to 
probate  In  the  proper  court  on  the  15th. 
day  of  said  month,  and  letters  testament- 
ary granted  to  the  defendant  Washington 
Weir,  and  that  administration  of  said  es- 
tate Is  yet  pending.  That  William  Zock, 
the  other  surety  upon  said  administration 


bond  of  said  Doherty,  died  Ihtestate  in  Ju- 
ly, 1876,  and  administration  of  his  estate 
was  on  August  7, 1876,  committed  to  the 
defendant  Doretha  Zock,  and  that  said  ad- 
ministration is  still  open  and  pending. 
The  prayer  of  the  bill  is  for  a  personal  de- 
cree against  said  Wier,  executor,  and  said 
Zock,  administratrix,  for  the  sura  found  to 
be  due  by  the  deceased  administrator, 
Doherty,  upon  his  final  account. 

The  defendants  answered,  admitting  the 
death  of  Monahan;  the  appointment  of 
Doherty  as  his  administrator;  the  right  of 
the  complainants,  as  distributees;  the 
death  of  Doherty :  and  that  complainants 
are  minors,  except  W.  J.  Monaban,  whose 
age  is  admitted  to  be  less  than  22  years. 
They  deny  that  the  debts  against  the  estate 
are  all  paid  or  barred  by  limitations. 
Touching  the  debts,  they  say  that  the  fol- 
lowing judgments  were  recovered  by  cred- 
itors against  said  Doherty,  administrator, 
— one  in  favor  of  Henry  Kern,  of  date  Jan- 
uary 14, 1874 ;  one  in  favor  of  Jane  6.  Ken- 
ny, January  15, 1874;  and  one  in  favor  of 
Dodge,  Uanmeyer  &  Co.,  April  23, 1875,— 
none  of  which  have  been  paid.  They  aver 
that  Mrs.JCenny  died  May  4, 1880,  intes- 
tate, and  thatno  letters  of  administration 
have  been  granted  of  her  estate.  They  de- 
ny that  Metcalfe  was 'ever  appointed  ad- 
ministrator of  the  estate  of  Doherty,  the 
deceased  administrator,  or  that  he  ever 
filed  the  final  account  of  Doherty  aM  ad- 
ministrator of  Monahan.  If,  however,  he 
was  ever  so  appointed  and  filed  said  ac- 
count, and  if  a  decree  was  rendered  there- 
on, then  they  aver  that  said  Metcalfe  was 
also  at  the  same  time  appointed  adminib- 
trator  de  bonis  non  of  the  estate  of  Mon- 
ahan, and  as  such  administrator  be  bonis 
non  had,  and  still  has,  the  exclusive  right  to 
sue  upon  the  administration  bond  of  said 
Doherty.  But,  If  it  shall  appear  that  the 
right  of  the  administrator  de  bonis  non 
has  become  barred  by  limitation,  then 
they  insist  that  the  complainants  are  also 
burred.  The  defendants  also  contend  that 
Hanley,  the  guardian  of  the  complainants, 
other  than  William  J.,  was  also  the  guard- 
ian of  all  of  them  until  the  said  William 
reached  majority,  that  said  guardian 
might  have  sued  upon  the  adminlstratloii 
bond ;  and  that  he  is  barred  by  limitation, 
wherefore,  also,  the  complainants  are 
barred. 

The  foregoing  defenses  are  common  to 
the  two  defendants.  In  addition  to  these, 
the  defendant  Doretha  Zock  pleads  that 
administration  upon  the  estate  of  her  in- 
testate was  granted  on  the  7th  day  of  Au- 
gust, 1876,  and  that  suit  was  not  brought 
against  her  within  four  years  of  the  ren- 
dition of  the  final  account  of  Doherty,  ad- 
ministrator of  Monahan,  nor  within  four 
years  from  the  adoption  of  the  Code  of 
1880,  and  she  pleads  the  bar  of  the  foar- 
years  statute  of  limitations. 

An  agreed  statement  of  facts  appears  In 
the  record,  from  which  it  is  shown:  (1) 
That  all  claims  against  the  estate  of  Mon- 
ahan were  registered  according  to  law. 
(2)  That  the  judgments  described  In  tbe 
answer  were  rendered,  and  Mrs.  Kenny, 
one  of  the  Judgment  creditors,  died  May  4» 
1880,   and   no    administration  has    been 


Digitized  by 


Google 


Miss.) 


■WEIR  o.  MONAHAN. 


293 


granted  on  her  estate,  and  that  none  of 
said  Judgments  have  been  paid.  (3)  That 
Metcalfe  never  qnallfled  as  adminietrator 
of  Doherty.nor  were  letters  of  admlnlBtra>> 
tion  Issued  to  him,  and  that  he  never  per- 
formed any  acts  as  such  administrator,  un- 
less a  certain  account  filed  by  him  of  date 
March  27, 18T7,  (to  be  hereinafter  more  fully 
described,)  was  the  final  account  of  said 
Doherty  aa  administrator  of  Monahan, 
filed  by  said  Metcalfe  as  Doherty's  admin- 
iBtrator.  (4)  That  said  Metcalfe  Is  yet 
alive,  and  has  never  resigned  his  office  of 
administrator  de  bonis  noa  of  the  estate 
of  P.  L.  Monahan.  (5)  That  said  Metcalfe 
has  never  proceeded  to  final  settlement  of 
the  estate  of  Monahan,  nor  has  he  ever 
paid  any  of  the  creditors  of  said  estate  any 
part  of  their  claims.  (6)  That  the  estate 
of  Monahan  was  never  declared  Insolvent, 
but  that  Itwas  at  the  time  of  the  appoint- 
ment of  the  administrator  de  bonis  nan,  act- 
ually insolvent,  and  ever  since  has  been  and 
is  DCW  insolvent.  (7)  That  some  of  the 
credits  asked  by  Metcalfe  In  the  account  filed 
by  him  were  disallowed  on  technical 
grounds, having  been  orlg:inally  Just  and 
true  claims  against  the  estate.  (8)  That 
Doherty,  at  his  death,  was  Insolvent,  and 
had  no  property  liable  to  execution.  (0) 
that  Metcalfe  never  received  any  assets  of 
the  estate  of  Monahan  or  of  Doherty.  (10) 
That  Doherty,  upon  his  appointment,  gave 
notice  to  creditors  to  present  their  claims. 
(H)  That  the  distributees  have  never  re- 
ceived any  part  of  the  estate  of  Monahan. 
Complainants  offered  in  evidence,  in  ad- 
dition to  the  agreed  statement  of  facts, 
tlie  following  records  from  the  chancery 
court  of  Adams  county :  (1)  The  petition, 
bond,  and  qualification  of  Doherty,  admin- 
istrator of  Monahan.  (2)  An  annual  ac- 
count of  said  admlhistrator,  to  which  ex- 
ceptions were  Interposed  by  the  guardian 
of  the  complainantB,  and  which,  though  re- 
stated, was  never  passed  by  the  court.  (3) 
A  suggestion  ^lade  to  the  chancery  court 
in  the  administration  of  the  estate  of  Mona- 
han, by  an  attorney  of  the  court,  who  rep- 
resented himself  to  be  attorney  for  "a  cred- 
itor," of  the  death  of  Doherty,  the  admin- 
istrator, and  an  appllcatlun  to  the  court  to 
direct  Metcalfe,  county  administrator,  "to 
take  out  letters  of  administration  de  bonis 
DOB  of  the  estate  of  Monahan,  and  render 
the  final  account  which  Doherty  failed  to 
render,  and  also  letters  of  administration 
ontheestateof  said H.C. Doherty."  (4)  A 
decree  of  the  court  made  on  this  petition, 
by  which  the  court  decreed  that  "Oren 
Metcalfe,  county  administrator  of  the 
connty  of  Adams,  be,  and  he  is  hereby,  di- 
rected to  take  out  letters  of  administration 
on  the  estate  of  Henry  C.  Doherty,  late  of 
said  county  of  Adams,  and  late  adminis- 
trator on  the  estate  of  P.  L.  lionahan,  de- 
ceased ;  and  that  said  county  admini8tra>- 
tor  do  aJso  take  out  letters  of  administrti- 
tlon  de  bonis  non  on  said  estate  of  F.  L. 
Honahan,  deceased,  it  appearing  to  the 
court  that  more  than  six  months  have 
lapsed  since  the  death  of  said  Doherty.  in- 
testate, without  letters  of  administration 
having  been  taken  out  upon  the  estate  of 
said  Doherty,  although  said  Doherty  died 
possessed  of  property  in  this  county. "  (5) 
A  final  account  of  the  estate  of  Monahan 


filed  by  Metcalfe  on  the  27th  day  of  March, 
1877,  and  consisting  of  the  debits  and  cred- 
its charged  and  asked  by  Doherty  on  the 
restated  annual  account  filed  by  him. 
This  account  filed  by  Metcalfe  purported 
to  be  his  final  account  as  administrator 
de  bonis  non  of  the  estate  of  Doherty.  (6) 
Exceptions  of  certain  creditors  filed  to  the 
above  account,  in  which  it  is  referred  to 
as  the  "  final  account  of  Henry  C.  Doherty, 
administrator  of  said  estate,  as  stated  by 
Oren  Metcalfe,  administrator  de  bonis  non 
of  said  estate  of  P.  L.  Monahan."  (7) 
Motion  to  refer  said  account  and  excep- 
tions to  a  commissioner,  order  of  reference 
to  commissioner,  report  of  commissioner, 
and  motion  to  confirm  the  same,  in  all  -of 
which  the  account  is  spoken  of  as  the  final 
account  of  the  administrator  de  bonis  non. 
(8)  The  final  decree  on  said  account.  In 
wnich  the  same  is  referred  to  as  the  "  final 
accoimt  of  Oren  Metcalfe,  county  adminis- 
trator and  administrator  de  bonis  non  of 
said  estate  of  said  Monahan,  deceased,  by 
H.  C.  Doherty,  deceased,  late  administra- 
tor, "  etc.  After  referring  to  the  exceptions 
that  had  been  taken  to  the  account  as 
filed,  and  the  repoi't  of  the  commissioner 
tbereoin,  the  decree  proceeds  to  state  that 
the  account  showed  a  balance  of  $3,427.29 
due  by  Henry  C.  Doherty,  the  former  ad- 
ministrator, and  that  the  distributees  of 
the  estate  had  been  cited  to  appear  and 
contest  said  account,  and  had  filed  no  ex- 
ceptions thereto,  etc.;  wherefore  it  was 
"considered  by  the  court,  and  so  ordered 
and  decreed,  that  said  report  of  the  said 
master  be,  and  the  same  Is  hereby,  ratified 
and  confirmed,  and  that  said  restated  final 
account  of  the  said  administrator  of  said 
estate  by  said  administrator,  Henry  C. 
Doherty,  (now  deceased,)  as  returned  into 
court  by  said  master,  showing  said  bal- 
ance of  f3,427.29  due  by  said  Doherty  as 
such  administrator  to  said  estate,  be,  and 
the  same  is  hereby,  allowed,  confirmed, 
and  ordered  to  be  recorded."  The  date  of 
this  decree  Is  May  10, 1879.  (9)  An  order 
of  court  of  the  same  date  us  above  decree, 
directing  Oren  Metcalfe,  administrator  de 
bonis  non  of  the  estate  of  Monahan,  to  put 
in  suit  the  bond  of  Doherty,  former  admin- 
istrator, to  recover  the  balance  shown  to 
be  due  by  him  as  oer  said  decree. 

The  defenses  interposed  by  the  two  de- 
fendants (those  which  are  common  to 
both)  are:  (1)  That  there  has  been  no 
final  decree  against  the  administrator,  Do- 
herty, or  his  administrator,  wherefore  the 
complainants,  who  are  distributees,  may 
not  sue  on  the  bond.  (2)  That,  if  there  is 
a  final  decree,  the  right  of  action  on  the 
bond  is  in  Metcalfe,  administrator  de  bonia 
BOB.  (8)  That  if  there  is  a  final  decree, 
and  a  right  of  action  existed  thereon,  it 
was  in  Metcalfe,  administrator  de  bonis 
BOB,  but  has  become  barred  by  limitation, 
and  that,  Metcalfe  being  barred,  the  com- 
plalnajits,  who  were  beneficially  Interested 
therein, arealso barred.  (4)  Thattheright 
of  action  on  the  bond  was  in  the  guardian 
of  complainants,  and  that  he  is  barred,  and, 
because  be  is,  so,  also,  are  the  complain- 
ants. Mrs.  Zock,  administratrix  of  one  of 
the  sureties,  sets  up  the  bar  of  the  four- 
years  statute  of  limitations,  which  forbid- 
any  suit  against  an  executor  or  admlnis- 
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trator  after  four  years  froto  the  grant  of 
letters  testamentary  or  of  administration. 

We  win  consider  these  defenses  In  the  or- 
der In  which  they  are  stated.  The  objec- 
tion that  there  has  been  no  final  decree 
against  the  administrator,  Cohcrty,  or 
his  administrator,  rests  npon  the  assump- 
tion that  no  valid  appointment  was  made 
of  Metcalfe  as  administrator  of  Doherty, 
or,  it  there  was  snch  appointment,  that 
the  account  rendered  by  him  was  the  ac- 
count of  himself  as  administrator  de  bonis 
Don,  and  not  the  final  account  of  Doherty, 
administrator. 

The  first  objection  taken  Is  that  the 
court  was  without  power  to  appoint  an 
administrator  of  Doherty,  because  it  is 
now  admitted  that  Doherty  left  no  estate 
for  administration.  It  is  sufficient  to 
say.  In  answer  to  this,  that  It  is  not  com- 
petent to  averor  prove  this  factin  thlscol- 
lateral  proceeding.  The  chancery  court 
of  Adams  county  with  full  jurisdiction 
over  the  subject,  upon  the  hearing  of  the 
petition  for  administration,  found  as  a 
fact  that  the  decedent  did  have  properly 
subject  to  administration.  We  are  not  to 
be  understood  as  deciding  that  the  non-ex- 
Istence  of  property  subject  to  administra- 
tion would  preclude  the  grant  of  adminis- 
tration for  the  sole  purpose  of  securing  a 
final  settlement  of  the  previous  adminis- 
tration of  Mouahan's  estate.  We  only  de- 
cide that,  if  it  was  essential  to  the  exercise 
of  its  jurisdiction  that  thedecedent  should 
have  died  the  owner  of  property  subject 
to  administration,  the  decree,  having  found 
that  fact.  Is  not  subject  to  collateral  at- 
tack. 

The  evident  purpose  of  the  petition,  and 
the  decree  thereon,  wns  to  constitute  Met- 
calfe administrator  of  the  estate  of  Doher- 
ty. It  is  true  the  decree  directs  him  to 
take  ontadminlstration,  instead  of  formal- 
ly and  by  apt  words  committing  the  ad- 
ministration to  his  hands.  But  It  suffi- 
ciently shows  tbe  exercise  of  judicial  pow- 
er, and  an  award  of  administrative  au- 
thority, which  authority  was  exercised  by 
the  appointee,  and  recognized  by  the  court 
In  its  subsequent  orders.  The  objection 
that  no  formal  letters  were  issued  Is  with- 
out merit.  The  appointee  was  the  county 
administrator,  and  his  ofBclal  bond  and 
oath,  of  office  as  such  protected  and  ap- 
plied to  each  administration  committed 
to  blm.  In  cases  of  grants  of  administra- 
tion to  private  Individuals,  they  are  re- 
quired by  law  to  execute  bonds  and  take 
the  oaths  of  office  before  entering  upon  the 
discbarge  of  their  duties,  and  letters  are 
granted  both  to  authenticate  the  grant, 
and  to  show  that  the  person  appointed  has 
qualified  according  to  law.  In  these  in- 
stances the  grant  is  conditional  that 
the  person  appointed  shall  qualify  accord- 
ing to  law,  as  a  condition  precedent  to  ex- 
ecuting the  powers  of  the  office.  But, 
where  the  qualification  precedes  the  or- 
der of  the  court,  the  letters  would  be  but 
certification  of  the  authority  given  by  the 
order. 

In  Elden  t  Keddell,  8  East,  187,  the  fiat 
of  the  surrogate  was  as  follows :  "  Elden, 
Edw.— On  the  the  18th  day  of  April.  1791, 
power  was  granted  to  Elizabeth  Elden,  the 
lawful  widow  and  relict  uf  Edward  Eldeo, 


late  of  the  Parlsli  of  Chalk,  in  the  county 
of  Kent,  victualler,  deceased,  to  adminis- 
ter the  goods,  chattels,  and  credits  of  the 
said  deceased,  she  having  been  first  sworn 
duly  to  administer.  Till  tbe  last  day  of 
July  to  exhibit  an  inventory.  Same  day 
bond  from  Elizabeth  Elden,  widow,  Mat- 
thew Dawson,  and  John  Clay,  under  100 
£. "  In  a  suit,  no  letters  having  been  pro- 
duced or  proved,  a  verdict  was  directed 
against  the  party  relying  upon  the  grant 
of  administration.  Un  appeal,  Lord  El- 
LENBOROUGH  Bald  that  "It  could  not  be 
questioned  but  that  the  original  book  of 
acts  of  the  court,  which  was  the  author- 
ity for  the  proper  officer  afterwards  to 
makeout  the  letters  of  administration,  was 
proper  evidence  of  the  title  of  the  widow; 
for  the  letters  of  administration  wereonly 
the  copy  of  the  original  minutes  of  the 
court,  drawn  up  in  a  more  formal  miui- 
ner." 

In  Davis  v.  Williams,  13  East,  232,  the 
following  order  from  the  minutes  of  the 
registry  of  the  prerogative  court  was  held 
to  show  a  grant  of  administration :  "  Ad- 
ministration of  the  goods,  chattels,  and 
credits  of  Sir  Edward  Williams,  Bart.,  late 
of  Langord  Castle,  In  the  county  of  Bre- 
con, and  of  Clifton,  in  the  county  of  Glouces- 
ter, deceased,  was  granted  to  Dame  Eliza- 
beth Willla.ms,  widow,  the  relict  of  the 
said  deceased,  having  been  Brst  sworn  by 
commission  duly  to  administer. "  To  the 
same  effect  are  Hosey  v.  Brasher,  8  Port. 
(Ala.)  561;  Thompson  v.  Bondurant,  15 
Ala.  346;  Beckett  v.  Selover,  7  Cal.  228. 

The  account  filed  b.v  Metcalfe  was  the 
account  proper  to  be  filed  by  him  as  ad- 
ministrator of  Doherty,  and  uot  asadmln- 
istrator  de  bonis  noa  of  Monahan.  Met- 
calfe, by  the  same  decree,  was  appointed 
administrator  of  both  estates.  It  is  man- 
ifest from  the  record  that  neither  he,  nor 
the  counsel  at  whose  instance  he  was  ap- 
pointed, had  any  clear  views  in  reference 
to  tbe  final  account  of  the  deceased  admin- 
istrator. Throughout  the  whole  pro- 
ceeding the  final  account  is  referred  to  as 
the  final  account  of  Doherty,  the  deceased 
administrator,  exhibited  by  Metcalfe,  ad- 
ministrator de  bonis  noa  of  Monahan. 
But  since  Metcalfe  was  tbe  incumbent  of 
both  offices,  and  the  account  was  in  its 
very  nature  the  final  account  of  the  de- 
ceased administrator,  and  was  acted  on 
and  passed  as  such,  the  addition  of  the 
words  "de  bonis  uoii "should  bedisregard- 
ed  as  surplusage. 

We  are  therefore  of  opinion  that  there 
was  a  valid  final  decree  fixing  the  liability 
of  the  deceased  administrator,  Doherty, 
upon  which  suit  might  have  been  institut;- 
ed  against  the  sureties  on  his  official  bond. 

The  next  inquiry  is,  when  and  for  ho^r 
long  this  right  of  a<-tlon  was  vested  In 
Metcalfe,  as  administrastor  de  bonis  aoti 
of  Monahan,  and  whether  tbe  particuiai* 
right  of  action  held  by  him  has  beconae 
barred  by  limitation. 

The  final  decree  was  rendered  May  lO, 
1879.  Prior  to  the  act  of  1873  (Acts  187S, 
p.  70) it  was  settled  inthisstate  that  there 
wets  no  right  in  tbe  administrator  de  bu- 
ats  non  to  recover  from  a  former  adminis- 
trator an  Indebtedness  shown  by  his  final 
account  to  be  due  to  the  estate,  the  rigti-t 
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of  the  administrator  de  bonis  non  extend- 
ing; only  tu  the  nuadminlBtered  aeaetB. 
Keleey  V.  Smith,  1  How.  (Mies.) 68;  8tnb- 
blefleld  v.  McHaven,  5  Smedes  &  M.  130; 
Byrd  V.  Hollo  way.  6  Smedes  &  M.323;  De- 
ment V.  Heth,  45  Miss.  388. 

By  the  act  of  1873,  a  right  of  action  was 
given  to  the  administrator  d6  boats  non 
to  Instltnte  suit  upon  the  bond  of  the  for- 
mer  administrator,  "  In  all  cases  where  the 
estate  may  have  been  declared  Insolvent." 
Under  this  act  tbei'ewas  no  right  of  action 
in  the  administrator  de  bonis  non  to  sue 
upon  the  bond  of  Doherty,  the  former  ad- 
ministrator, for  the  estate  of  Monahan  was 
never  declared  insolvent.  By  the  Code  of 
1889,  the  right  of  the  administrator  de 
bonis  non  to  sue  on  the  bond  of  the  for- 
mer administrator  was  somewhat  extend- 
ed. By  section  1998  of  the  Code,  it  is  de- 
clared that  "he  may  sue  on  the  bond  of 
any  former  administrator  or  executor  of 
the  estate,  where  it  ia  insolvent,  or  where 
Bach  suit  and  recovery  may  bo  necessary 
for  the  payment  of  the  debts  of  snob  es- 
tate." 

The  agreed  facts  show  that,  while  the 
estate  of  Monahan  was  never  declared  in- 
solvent, it  was  yet  necessary  that  suit 
should  be  brought  npon  the  bond  of  the 
former  administrator.  In  order  that  the 
debts  due  by  the  estate  might  be  paid. 
By  reason  of  this  necessity,  there  was  on 
the  Ist  day  of  November,  1880,  (the  day 
when  the  Code  went  into  operation,)  a 
lijCht  of  action  against  the  bond  of  the  for- 
mer administrator  vested  in  the  adminis- 
trator de  bonis  non;  but  this  right  was 
limited  by  the  necessity  from  which  it 
sprung,— the  need  of  the  funds  for  the  pay- 
ment of  debts.  Since  there  could  be  but 
one  recovery  on  the  bond,  the  administra- 
tor de  bonis  non  entitled  to  sue  would,  of 
course,  recover  the  full  sum  due  by  the  for- 
mer administrator,  and  so  much  of  it  as 
might  remain  alter  the  payment  of  debts 
would  remain  In  his  hands  for  distribu- 
tion. Bat  he  was  not  authorized  to  sue 
where  therewaa  no  necessity  to  use  the  re- 
covery for  the  payment  of  debts.  He 
might  not  recover  for  distribution  only. 
In  such  cases  the  right  of  action  was  not 
g^ven  to  him,  and,  as  before,  remained  in 
the  distrlbuteee. 

Another  change  was  wrought  by  the 
Code  of  1880,  which  It  is  Important  here  to 
note.  Prior  to  the  Code  of  1880,  where  the 
distributees  were  under  the  disability  of  in- 
fancy, no  Stat  teof  limitations  ran  against 
them,  even  though  the  administrator  in 
whom  the  right  of  action  was  vested 
might  be  barred.  But  by  section  2694  of 
the  Code  it  was  declared  that  "when  the 
le^al  title  to  property^  or  a  right  in  action, 
is  in  an  executor,  administrator,  guard- 
Ian,  or  other  trustee,  the  time  during  which 
any  statute  of  limitations  runs  against 
such  trustee  shall  be  computed  against 
the  person  beneficially  interested  in  such 
property  or  right  In  action,  although  such 
person  may  be  under  disability,  and  with- 
in the  saving  of  any  statute  of  limitations, 
and  may  be  availed  of  in  any  suit  or  ac- 
tion by  such  person. " 

Upon  the  accrual  of  the  right  to  sue  on 
the  bond  to  Metcalfe,  administrator  de  bo- 
nis non,  the  statute  of  limitations  began  to 


run  against  him;  {md,  under  the  provisions, 
of  section  2694.  the.time  which  ran  against 
him  may  be  comput«d  against  the  com- 
plainants in  this  action,  and,  if  he  was 
barred  by  limitation,  so  are  they. 

To  bar  the  plaintiffs,  however,  under 
this  statute,  Metcalfe  must  either  be  burred 
by  limitation,  or  the  time  which  ran 
against  him  computed  against  them ,  and 
added  to  the  time  which  has  run  against 
them,  or  against  their  guardian,  having"a 
legal  title  or  right  of  action  in  himself, " 
must  be  sufficient  to  bar  their  right. 

Was  Metcalfe  barred  by  limitation? 
His  right  to  sue  accrued  on  the  Ist  day  of 
November,  1880,  and  on  that  day  the  stat- 
ute began  to  run.  Bat  the  right  of  Met- 
calfe to  sue  sprang,  under  the  law,  from 
the  necessity  to  recover  the  debt  due  by 
the  former  administrator  for  the  payment 
of  debts  due  by  the  estate  of  Monahaji. 
If,  before  this  right  to  sue  was  barred  by 
limitation,  it  was  lost  by  the  changed  con- 
dition of  the  estate  of  Monahan,  so  that 
the  recovery  was  no  longer  needed  for  the 
payment  of  debts,  the  right  of  the  distrib- 
utees Instantly  arose.  The  termination  of 
Metcalfe's  right  to  sue  by  this  changed  con- 
dition would  give  birth  to  complainants' 
right  to  sue,  instead  of  destroying  it; 
whereas,  if  Metcalfe's  right  to  sue  was  lost 
by  the  bar  of  the  statute  of  limitations, 
theJr  right  would  die  with  his.  But  Met-i 
calfe's  right  of  action  had  not  been  lost  by. 
limitation  when  this  suit  was  brought. 
The  statute  began  to  run  against  him  No- 
vember 1, 1880,  and  this  bill  was  exhibited 
October  20, 1886.  If,  therefore,  Metcalfe's 
right  of  action  was  not  lost  by  reason  of 
the  changed  condition  of  the  estate  of 
Monahan,  the  complainants  must  tail, not 
because  they  are  barred  by  the  running  of 
the  statuteof  limitations  against  Metcalfe^ 
but  because  the  right  to  sue  was  in .  him, 
and  not  in  them,  when  the  bill  was  filed. 
Since  Metcalfe's  right  to  sue  depended  up- 
on the  necessity  to  recover  the  balance 
due  by  the  former  administrator  tor  the 
payment  of  debts  due  by  theestateof  Mon-' 
ahan,  it  ended  when  the  debts  due  by  the 
estate  were  paid  or  barred  by  limitation. 

Of  the  claims  against  the  estate. of  Mon- 
ahan, no  plansible  argument  can  be  made, 
or  has  been  attempted,  to  show  them  not 
to  be  barred  by  limitation,  save  only  the 
debt  to  Jane  G.  Kenny,  deceased.  The 
Judgment  of  Dodge,  Canmeyer  &  Co.  was 
certainly  barred  on  April  23, 1882,  seven 
years  after  its  rendition.  They  were  cred- 
itors, and  underno  obligation  to  await  the 
final  account  of  the  delinquent  administra- 
tor. We  will  therefore  examine  only  the 
claim  of  Mrs.  Kenny.  Her  judgment  was 
rendered  January  15, 1874,  and  she  died  May 
20, 1880,  and  therefore  within  the  last  year 
of  the  time  limited  by  law  for  suit  upon 
the  judgment.  Under  the  Code  of  1871, 
which  was  in  operation  at  her  death,  her 
right  of  action  would  have  been  preserved 
until  one  year  after  the  grant  of  letters  of 
administration  on  her  estate.  Code  1871, 
§  2162.  And,  no  administration  Iiaving 
yet  been  granted,  her  right  is  barred,  if  at 
all,  by  the  Code  ot  1880.  By  that  Code,  § 
2683,  it  is  declared  that  "if  any  person,  en- 
titled to  bring  any  of  the  peruonal  actions 
hereinbefore  mentioned,  or  liable  to  any 
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such  action,  Bball  die  before  the  expiration 
of  the  time  herein  limited  therefor,  such 
action  may  be  commenced  by  or  against 
the  executor  or  admlnlBtrator  of  the  de- 
ceased person,  after  the  expiration  of  said 
time,  and  within  one  year  after  the  death 
of  such  person. "  The  question  is  whether 
this  section  applies  where  the  deceased  per- 
son has  died  before  the  adoption  of  the 
Code,  and  within  the  last  year  limited  for 
the  bringing  of  the  suit. 

In  Hambrick  t.  Jones,  64  Miss.  240,  we 
held  that  section  2688  of  the  Code  of  1880 
applied  only  to  cases  in  which  the  death 
of  the  person  occurs  within  the  last  year 
of  the  time  limited,  and  because  in  that 
case  the  death  had  not  occurred  within 
the  last  year  that  the  right  of  action  was 
not  barred  by  that  section.  We  left  It 
there  an  open  question  whether  It  woald 
apply  to  a  case  where,  as  here,  the  death 
did  occur  In  the  last  year  of  the  time  lim- 
ited. The  qaestlon  is  now  presented,  and 
we  bold  that  this  section  of  the  Code  does 
apply  In  such  cases.  Sections  2162  of  the 
Code  of  1S71,  and  2683  of  the  Code  of  1880, 
both  add  to  the  time  in  which  an  action 
may  be  brought  an  additional  year  in 
which  the  representative  may  sue,  If  the 
person  entitled  dies  before  the  bar  of  the 
statute  attaches.  Under  the  Code  of  1871, 
this  time  was  Indefinite,  in  that  It  was 
fixed  by  the  uncertain  act  of  taking  out 
letters  testamentary  or  of  administration, 
while  by  the  Code  of  1880  the  extension 
runs  from  a  time  fixed  by  a  certain  event, 
—the  death  of  the  person.  We  accept  the 
Code  of  1880  as  expressive  of  the  legislative 
will  that  the  indefinite  and  uncertain  ex- 
tension should  no  longer  prevail,  but  that 
the  person  {il  representative  of  the  deceased 
person  should  sne  or  be  sued  within  one 
year  of  the  death  of  the  decedent,  provided 
such  time  elapses  after  the  adoption  of  the 
Code.  The  statute  ought  not,  we  think, 
to  be  applied  so  as  to  run  retroactively ; 
but  we  fail  to  perceive  why  it  may  not, 
by  reason  of  a  past  event,  (the  death  of 
the  party,)  bave  prospective  operation. 
Mrs.  Kenny's  right  of  action  against  the 
estate  of  Monahan  wa,s  barred  on  Novem- 
ber, 1, 1881,  Dodge,  Canmeyer  &  Co.  were 
barred  April  23, 1882,  and  thereafter  there 
was  no  right  in  the  administrator  de  bonia 
Bon  to  sue  upon  the  bond  of  the  former 
administrator,  for  there  was  after  that 
time  no  debts  of  the  estate  to  be  paid,  and 
consequently  no  necessity  to  recover  on  the 
bond  for  the  payment  of  debts. 

This  disposes  of  the  questions  presented 
by  the  record  by  the  appellants'  jointly, 
(save  one  as  to  the  failure  of  the  court  to 
refer  the  cause  to  a  commissioner  to  hear 
evidence  and  restate  the  account,  to 
which  we  will  hereafter  revert,)  and  leaves 
for  consideration  the  defense  interposed  by 
Mrs.  Zock,  administratrix  of  oneof  thesure- 
ties.  flercontention  is  that  tiie  complain- 
ants cannot  recover  against  the  estate  of 
herin testate,  because  suit  wasnot  brought 
within  four  years  from  thegrant  of  admin- 
istration to  her. 

The  complainants,  being  infants,  arenot 
barred,  unless  it  be  by  reason  of  the  neglect 
of  the  administrator  e/e  bonis  non,  or  of 
their  guardian,  Hanley,  to  sue.  We  have 
seen  the  right  of  the  administrator   de 


bonis  non  arose  on  November  1, 1880,  and 
expired  April  23,1882.  There  was  therefore 
1  year,  5  months,  and  23  days  which  ran 
against  him,  and  which,  under  section  2694 
of  the  Code,  is  to  be  computed  against 
complainants.  This  is  not  a  casein  which 
the  statute,  once  having  commenced  to 
run,  runs  uninterruptedy,  notwithstanding 
the  absence  of  a  person  competent  to  sue. 

The  right  of  the  administrator  de  bonia 
non  sprang  from  the  statute,  and  was  lim- 
ited by  It.  It  expired  because  of  the 
changed  condition  of  the  estate,  and  no 
longer  exists.  It  was  not  the  same  right 
which  complainants  have  as  distributees, 
but  was  conferred  upon  the  administrator 
for  the  benefit  of  another  cla-ss,  creditors 
oftbeestate.  But,becausetherecanbebut 
one  recovery  on  the  bond,  it  must  be  held 
under  the  law  that  the  time  which  ran 
against  the  administrator  de  bonis  non  Is 
to  be  computed  against  the  right  of  com- 
plainants. The  time  which  ran  against  the 
administrator  Is  notsufflcient  to  bar  com- 
plainants, unless  it  be  true  that,  by  rea- 
son of  the  guardianship  of  Hanley,  he  suc- 
ceeded to  the  right  of  action,  within  the 
meaning  of  section  2694  of  the  Code. 

We  are  of  opinion  that  this  section  Is  only 
applicable  where  the  legal  title  to  property 
or  the  right  of  action,  at  law  or  In  equity. 
Is  in  the  guardian,  and  not  in  the  Infants. 
In  this  case  the  guardian  had  no  right  to 
sue  In  himself.  The  right  was  that  of  the 
Infants,  to  be  asserted  by  him  in  their  name. 
"The  distinction  Is  this:  When  the  legal 
title  to  the  property  is  vested  in  a  trustee 
who  can  sue  for  It,  and  fails  to  do  so  within 
the  time  prescribed  by  law  and  his  right 
of  action  is  barred,  the  Infant  ceatais  que 
truatent,  who  have  only  an  equitable  inter- 
est in  the  property,  will  be  also  barred ;  bnt 
when  the  legal  title  to  the  property  Is  vested 
in  the  Infants  or  cast  upon  tjiem  by  opera- 
tion of  law,  then  the  statute  does  not  run 
against  them  during  their  Infancy." 
Wabner,  C.  J.,  in  Wlugfield  v.  Virgin,  51 
Qa.  189;  Grimsby  v.  Hudnell,  76  Ga.  878; 
Bull  V.  Dagenbard,  65  Miss.  602. 

The  final  account  of  the  administrator 
was  prima  f&cie  evidence  against  his  sure- 
ties, and,  in  the  absenceof  any  evidence  by 
them,  entitled  complainants  to  a  decree. 
No  suggestion  was  made  by  the  defend- 
ants that  they  could  show  anything  tend- 
ing to  reduce  the  amount  of  the  decree. 
The  final  report  of  thecommissloner  shows 
that  there  is  due  complainants  something 
over  $5,000,  but,  since  the  penalty  of  the 
bond  was  only  $4,000,  they  secured  a  decree 
for  onlythat  sum.  Nothing  Issbownfrom 
which  we  can  infer  that  an  accountins 
would  reduce  their  claim  below  this  sum. 
The  decree  is  affirmed. 

~~~~*  (St  Ala.  4»i) 

SimLETT  V.  HoDOEs  et  at. 
(Supreme  Cauirt  of  Alabama.    Jan.  28, 1890.) 

Wmrass — Tkaksaotions  wrra  Dbckdents — Cost- 
TBA0T8 — Actions — Fleadino. 
1.  One  to  whom  plaintiff  had  eriven  an  inter, 
est  In  a  contract,  but  who  within  a  tew  days  there- 
after sold  it  back  to  plaintiff,  is  not  a  competent 
witness  for  plaintiff  as  to  conversations  between 
plaintiff  and  one  of  the  other  parties  to  tiio  con- 
tract, who  has  since  died,  and  whose  administra- 
tor is  a  party  to  the  suit,  under  Code  Ala.  ISSO^ 
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S  3765,  Trhlch  provides  that  aeither  part?  shall 
be  allo-wed  to  testify  agrainst  the  other  as  to  any 
transactions  with,  or  statements  by,  any  deceased 
feraon  whose  estate  is  interested  in  the  result, 
unless  called  to  testify  thereto  by  the  opposite 

2.  In  a  Bait  asainst  one  D.  and  the  admin- 
istrator of  a  decedent  on  a  joint  demand,  D.  is 
not  a  competent  witness  for  the  administrator  as 
to  conTersations  between  decedent,  the  plaintiff 
and  himself. 

8.  Plaintiff's  eridence  to  show  that  the  de- 
fendants employed  him  to  do  the  work  In  ques- 
tion, and  apraed  to  pay  him  a  specified  price  for 
It,  being  contradicted  by  that  of  defendants, 
'«rt)ich  tended  to  show  that  they  had  made  the  con- 
tract with  another  person,  it  is  error  to  Instruct 
the  jury  to  find  for  uie  defendants  if  they  believe 
their  evidence. 

4.  Plaintiff,  suing  for  the  price  of  work 
done  onder  a  contract  alleged  have  been  made 
with  him,  is  entitled  to  recover  even  if  it  be 
shown  that  lite  contract  was  made  with  him  and 
another,  whose  interest  plaintiff  had  acquired 
when  the  aotion  was  commenced. 

5.  In  an  action  on  a  contract  alleged  to 
have  been  made  with  plaintiff,  an  amended  com- 
plaint showing  that  the  contract  was  made  with 
plaintiff  and  another  jointly,  and  that  plaintiff 
had  acquired  the  interest  of  the  latter,  introduces 
no  new  cause  of  action,  so  as  to  be  barred  by  the 
statute  of  limitations. 

Appeal  from  circuit  court,  Marshall 
county;  John  B.  Taixt,  Judge. 

Assawpsit  by  W.  M.  Sublett  against  J. 
W.  Hodges  and  JameaS.  Bain.  Bain  bav- 
ing  died  pending  the  suit,  it  was  revived 
ta  tbe  name  of  his  adtuinlMtrator.  The 
evidence  for  the  plaiutitt  was  that  defend- 
ants contracted  with  plain tiB  tor  theballd- 
ing  of  a  hall ;  tta  at,  after  this  contract  was 
made, plaintiff  gave  oneColeman  a  half  in- 
terest, but  afterwards  prosecuted  the  work 
alone.  Coleman  testified  that,  in  tbe  mak- 
ing of  the  contract  with  plaintiff,  Bain  was 
equally  interested  with  the  defendant 
Hodges.  The  court  excluded  all  tbe  testi- 
mony in  reference  to  conversations  with 
said  Bain,  deceased,  on  the  ground  that  the 
said  witness  had  been  interested  in  tbe 
■abject-matter  of  this  suit.  Defendant's 
testimony  wastbatthe  contract  wasmade 
with  Coleman.  Hodges  testified :  "I  never 
bad  anything  to  do  with  Sublett  in  it,  nor 
spoke  to  lilm  in  relation  to  it. "  Plaintiff 
objected  to  tbe  testimony  of  said  witness 
as  to  conversations  with  Bain,  deceased, 
but  the  court  overruled  this  objection. 
Judgment  for  defendants,  and  plain  tin  ap- 
peals. 

Hant  A  doptoa  and  O.  D.  Street,  for 
appellant 

SoMERViLLE,  J.  1.  It  is  Betted  by  our 
decisions  that  tbe  transferrer  of  a  chose  in 
action  is  not  a  competent  witness  for  his 
transferee,  under  the  statute,  in  a  suit  by 
the  latter  against  the  personal  represent- 
ative of  a  decedent,  as  to  any  statement 
or  transaction  occurring  between  himself, 
or  between  other  persons,  and  such  dece- 
dent. Drew  V. Simmons, 58  Ala. 463 ;  Louis 
y.  Easton,  60  Ala.  470;  Goodlett  v.  Kelly, 
74  Ala.  218;  Code  188G.  §  2765.  Under  this 
principle,  the  circuit  court  properly  ex- 
cluded so  much  of  the  testimony  of  the 
witness  W.  M.  Coleman  as  related  to  con- 
versations and  transactions  with  the  de- 
cedent. Bain,  touching  the  claim  in  suit. 
The  witness  is  shown  to  have  had  a  half 
lnt«rwt  in  this  demand,  which  be  held  for 


a  time  and  then  transferred  to  tbe  plain* 
tiff,  Sublett.  He  was  therefore  a  trans- 
ferrer, within  the  meaning  of  the  rule. 

2.  The  court  erred,  however,  in  allow* 
ing  the  defendant  Hodges  to  testify, 
against  the  plaintiffs  objection,  as  to  con* 
versations  or  transactions  occurring  be. 
tween  the  witness,  the  decedent, Bain,  and 
Coleman,  who  was  transferrer  of  the 
plaintiff.  The  case  must  be  treated  as  if 
!^be  transaction  testified  to  had  been  one 
between  the  witness,  the  decedent,  and 
the  plaintiff  himself,  inasmuch  as  tbe  lat- 
ter claims  as  Coleman's  transferee.  We 
have  the  case,  then,  of  a  suit  by  the  plain- 
tiff against  Hodges  and  Bain's  personal 
representative  on  a  joint  and  several  de- 
mand. Can  tbe  personal  representative 
introduce  his  co-defendant,  Hodges,  to  tes- 
tify against  the  plaintiff,  the  latter  ob- 
jecting to  tbe  testimony  on  the  ground 
that  it  related  to  a  transaction  with  the 
deceased,  whose  estate  was  interested  in 
tbe  result  of  the  suit?  At  common  law, 
tbe  rule  was  that  a  person  named  on  the 
record  as  a  party  was  incompetent  to  tea. 
tify  without  the  consent  of  all  other  par- 
ties to  tbe  record.  The  right  of  objecting 
was  a  mutual  and  several  privilege,  and 
not  merely  a  joint  one.  1  Greenl.  Ev. 
8  864.  The  statute  now  renders  parties 
competent,  with  two  exceptions,— one  of 
which  is  that  neither  party  is  to  testify 
against  tbe  other  as  to  "any  transaction 
with  or  statement  by  any  deceased  person 
whose  estate  is  interested  in  the  result  of 
the  suit,  unless  called  to  testify  thereto  by 
the  opposite  party."  Code  1886,  S  2765. 
The  witness  Hodges  falls  clearly  within 
the  letter  of  the  prohibitory  exception. 
(1)  He  Is  a  party  to  the  record ;  (2)  bis 
testimony  relates  directly  to  a  transaction 
between  himself,  the  decedent,  whose  rep- 
resentative Is  also  a  party  defendant,  and 
the  plaintiff's  assignor ;  (8)  bis  testimony 
is  adverse  to  tbe  plaintiff.  It  is  true  that 
the  administrator  of  Bain  waives  all  ob- 
jection to  Hodges,  and  calls  him  as  a  wit- 
ness. But  there  is  no  waiver  on  the  part 
of  the  plaintiff,  who  is  also  a  party,  and 
whose  rights  may  be  injuriously  affected 
by  the  testimony.  He  is  an  "  opposite  par- 
ty, "within  the  meaning  of  thestatute,  and 
bis  consent  was  requisite  In  order  to  au- 
thorize the  witness  to  be  called.  Bank  v. 
McDonnell,  87  Ala.  786,  6  South.  Rep.  708. 
This  result  comports  also  with  the  equity 
of  the  statute,  which  has  in  view  the  idea 
of  preserving  perfect  equality  and  justice 
between  tbe  parties  litigant,  so  far  as 
practicable.  If  tbe  lips  of  the  plaintiff  are 
sealed  by  the  law  because  be  is  a  party, 
and  be  is,  for  this  reason,  forbidden  to 
testify  against  either  Hodges  or  Bain's  es- 
tate, it  would  seem  to  be  unjust  that  the 
administrator,  within  his  mere  discretion, 
should  be  empowered  to  let  Hodges  testi- 
fy against  the  plaintiff,  and  by  bis  tpae 
dixit,  at  the  same  time,  prevent  the  plain- 
tiff from  making  any  counter-explanation 
as  against  Hodges  himself,  a  living  party 
defendant.  It  is  further  manifest  that  the 
plaintiff,  by  waiving  objection,  could  not 
have  Introduced  Hodges  as  a  witness 
against  Bain's  estate.  No  more  ought  the 
representative  of  the  estate  to  be  permit- 
ted to  introduce  him  against  the  plaintiff. 

8.  The  court  erred  in  giving  the  general 
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affinaative  charge  requested  by  the  defend- 
ants, In  view  ot  the  conflict  in  the  evidence 
bearing  on  the  main  issue  of  indebtedness 
rel  Don  to  the  plaintiff,  la  reference  to 
which  opposite  inferences  might  reasona- 
bly have  been  drawn  by  the  jury. 

4.  If  Hodges  and  the  decedent,  Bain, 
Jointly  agreed  unconditionally  to  pay  for 
the  work  of  constructing  the  building,  or 
any  part  of  It,  and  the  work  was  skillfully 
executed,  In  proper  time,  the  plaintiff 
would,  prima  fanie,  be  authorized  to  re- 
cover the  reasonable  value  of  the  work.  If 
there  was  no  price  fixed,  or  the  stipulated 
price.  If  any,  was  agreed  on  between  the 
contracting  parties.  And  this  would  be 
true  whether  the  contract  was  made  with 
the  plaintiff  alone,  or,  as  averred  In  the 
amended  complaint,  with  plaintiff  and 
Coleman  Jointly,  proTlded  the  claim  was 
the  property  ol  the  plaintiff  at  the  time  the 
action  was  commenced. 

6.  Theamended  complaint  introduced  no 
new  cause  ot  action,  so  as  to  be  barred 
by  the  statute  ofllmitatlons  of  three  years, 
which  was  pleaded.  It  only  corrected  a 
supposed  misdescription  in  the  account  or 
demand  already  in  suit.  Thecaseof  Long 
▼.  Patterson,  51  Ala.  414,  in  principle,  is 
conclusive  of  this  point. 

For  the  error  of  giving  the  charge  to 
which  exception  was  taken,  the  judgment 
ia  reversed,  and  the  cause  remanded. 


OS  Ala.  2(B) 


Wabd  t.  Statb. 


(Su/preme  Court  tf  AUatama.  Feb.  1, 1890.) 
Failcbb  to  Wore  thb  Roas. 
Code  Ala.  1886,  |  4126,  provides  that  "any 
person  liable  to  road  dut^,  who  willfully  falls  or 
refuses,  after  legal  notice,  to  work  the  public 
roads,  either  in  person  or  by  substitute,  without 
a  sufflcient  excuse  therefor,  must,  on  conviction, " 
be  punished  as  prescribed  by  the  statute.  Held, 
that  this  statute  does  not  apply  to  one  who,  at  the 
time  of  notice  to  work  on  the  public  roads,  is  un- 
der contract  to  perform  service  for  his  surety  on 
•  confession  of  ludgment  for  the  line  and  costs  im- 
posed on  his  coaviction  for  a  misdemeanor  in  the 
circuit  court   ' 

Appeal  from  circuit  court,  Bibb  county; 
J.  R.  DowDBi,L,  Judge. 

Prosecution  for  failure  to  work  on  the 
public  roads,  without  legal  excuse,  after 
having  been  duly  notified,  commenced  in 
the  county  court,  and  removed  by  appeal 
Into  the  circuit  court. 

Logan,  Hargrove  <f  VandegrafT,  for  ap- 

Sellant.    Att^.  Gen.  W.  L.  Martla,  for  the 
tate. 

Clopton,  J.  At  the  time  defendant  was 
notified  to  work  on  the  public  road  he 
was  under  contract  to  perform  service  for 
one  Hall,  who  had  become  his  surety  on  a 
confession  of  judgment  tor  the  fine  and 
costs  imposed  on  his  conviction,  for  a 
misdemeanor  in  the  circuit  court.  The 
contract  was  approved  in  writing  by  the 
Judge  of  the  court  In  which  the  conviction 
was  bad,  and  was  recorded  In  the  office  of 
the  judge  ot  probate,  and  defendant  was 
performing  the  service  which  he  had 
agreed  to  do  under  the  contract.  Section 
8832,  Ck)de  1886,  declares:  "Any  defendant 
on  whom  a  fine  is  imposed  on  conyiction 
for  a  misdemeanor,  who  in  open  court 


signs  a  written  contract,  approved  in 
writing  by  the  Judge  of  the  court  In  which 
the  conviction  is  bad,  whereby,  In  consid- 
eration ot  another  becoming  his  surety  on 
a  confession  ot  judgment  for  the  fine  and 
costs,  agreed  to  do  any  act  or  perform 
any  service  for  such  person,  and  who,  aft- 
er being  released  on  such  confession  of 
Judgment,  fails  or  refuses,  without  a  good 
and  sufflcient  excuse,  to  be  determined  by 
the  jury,  to  do  the  act  or  perform  the 
service  which  in  such  contract  he  promised 
or  agreed  to  do  or  perform,  must,  on  con- 
viction, be  fined  not  less  than  the  amount 
ot  the  damages  which  the  party  contract- 
ing with  him  has  suffered  by  such  failure 
or  refusal,  and  not  more  than  five  hun- 
dred dollars. "  In  Lee  v.  State,  76  Ala.  29, 
this  statute  was  construed  as  providing  a 
mode  for  the  imposition  of  labor  or  serv- 
ice as  a  punishment.  While  it  was  ob- 
served that  the  statute  offers  to  offenders, 
convicted  of  a  misdemeanor  and  fined 
only,  the  opportunity  ot  selecting  the  per- 
son tor  whom  they  will  perform  labor, 
the  kind  of  service  they  will  render,  and  of 
having  a  voice  In  the  measure  ot  compen- 
sation, it  was  also  said :  "  The  confessed 
Judgment,  and  the  contract  approved  by 
the  court,  do  not  satisfy  the  offended  law, 
nor  pay  the  penalty  Imposed.  They  are 
but  the  condition  on  which  the  offender  is 
permittcMl  to  select  how  and  whom  he  will 
serve,  in  satisfyihg  the  broken  law. "  The 
manifest  purpose  of  the  statute,  aa  is  ap- 
parent from  Its  title,  was  "to  better  secure 
the  payment  ot  flues  and  costs  in  crtminal 
cases  in  the  courts  of  this  state, "  and  the 
effect  ot  its  provisions  is  to  provide  a  mode 
for  the  imposition  ot  labor  or  service  as  a 
punishment,  where  the  defendant  is  con- 
victed of  a  misdemeanor,  and  only  fined. 

Notwithstanding  the  privileges  and  ben- 
efits secured  to  the  defendant  by  the  hu- 
mane provisions  ot  the  statute,  he  is,  to 
legal  intents  and  purposes,  performing  la- 
bor or  service  as  a  punishment, — as  if  he 
had  been  sentenced  to  hard  labor  tor  the 
county.  Having  signed  the  contract,  and 
the  same  having  been  approved  by  the 
Judge  ot  the  court,  and  recorded,  as  re- 
quired by  the  statute,  defendant  was 
placed,  by  authority  of  law,  under  thecon- 
trol  and  in  the  custody  ot  his  surety  and 
employer,  and  restrained  ot  his  liberty. 
Could  defendant  be  compelled  to  work  on 
the  public  roads,  while  performing  the 
service  which  he  had  contracted  to  per- 
form, he  would  be  placed  in  a  situation 
where  he  must  necessarily  violate  one  or 
the  other  statute,  and  incur  the  pre- 
scribed penalties.  No  one  would  question 
that  if  defendant  had  been  sentenced  to 
hard  labor  for  the  county,  and  let  to  hire 
by  the  court  of  county  commissioners,  he 
could  not  be  legally  taken  from  the  hirer, 
and  compelled  to  work  on  the  public  roads. 
The  legislature  having  authorised  such 
contract,  and  prescribed  penalties  tor  its 
enforcement,  the  state  must  be  regarded 
as  having  impliedly  exempted  defendani: 
from  liability  to  work  on  the  public  roada 
during  the  continuance  ot  the  contract. 

Section  4128,  under  which  defendant  waa 
convicted,  provides:  "Any  person,  liable 
to  road  duty,  who  willfully  fails  or  refuses, 
after  legal  notice,  to  work  the  public  roads 


Digitized  by  V^OOQIC 


Ala.) 


LEHMAK,  DUBR  &  CO.  v.  GREENHUT. 


299 


either  in  person  or  by  Bubstltute,  withont 
aBijfflcient  excuse  therefor,  must,  on  con- 
viction, "  be  punished  as  prescribed  by  the 
statute.  The  controlling  words  used  in 
deflning  the  offense  are  "wllHully"  and 
"without  BuflScient  excuse."  It  Is  shown 
that  defendant,  after  being  notified,  ap- 
plied to  Hall  for  permission  to  work  on 
the  road,  who  forbade  him  to  go,  on  the 
ground  that  he  was  under  contract  to 
work  for  him.  Hall  ha  ring  the  right  un- 
der the  statute  to  restrain  him,  defendant 
cannot  be  said  to  have  willfully  failed  or 
refused.  His  excuse  must  be  regarded  as 
BufSclent. 

Judgment  reversed,  and  defendant  dis- 
charged. 

(88  Ala.  478) 

Lkhuan,  Ddbb  &  Co.  et  til.  ▼.  Qrsxnhut  et 
al. 

(Supreme  Court  of  Alabama.    Nor.  87, 1889.)' 

PaBTIM— HiMOIKDBK— VSiLUDUIKHT  COlTTXTAHaBS 

— Btidbhcb. 

1.  A  mlsloinder  of  complainants,  apparent  on 
the  face  of  a  bill,  must  be  taken  advantage  of  by 
demurrer;  and  an  objection  on  that  ground,  mode 
for  the  ilrat  time  on  the  hearing,  ia  too  late,  and 
cannot  he  considered  on  appeal. 

2.  In  a  suit  to  set  aside  a  transfer  of  property 
to  a  creditor  of  the  grantor,  as  in  fraud  of  other 
CTCiditcas,  where  oomplainant'a  olalma  weco  con- 
tracted before  the  transfer,  the  onv»  la  on  the  pur- 
chasing creditor  to  show  by  clear  and  satisfactory 
evidence,  not  only  a  bona  ftde  debt)  but  also  that 
the  amount  thereof  was  not  materially  less  than 
the  fair  and  reasonable  value  of  the  property. 

8.  Where  the  parties  to  the  transfer  are  near 
relations,  clearer  and  more  convincing  jnroof  Is 
required  of  the  bona  Jl<l«s  of  the  transaction  than 
w^en  they  are  strangers. 

Appeal  from  chancery  court,  Butler  coun- 
ty; John  A.  Fostee,  Chancellor. 

Bill  to  set  aside  a  transfer  of  property 
as  in  fraud  of  creditors,  by  Lehman,  Durr 
&  Co.  and  others  against  F  Greeahut  and 
othera.  Decree  for  defendants,  and  com- 
plainants appeal. 

Tompkiaa  A  Tray,  for  appellants. 
V{ra,tts  &  Son  and  John  Gamble,  for  ap- 


Clopton,  J.  The  appellees  insist  that 
the  decree  should  be  affirmed  though  the 
chancellor  may  have  erred  in  his  conclu- 
sions of  fact,  on  the  alleged  ground  that 
the  bill  shows  on  its  face  a  misjoinder  of 
complainants.  This  objection,  when  ap- 
parent from  the  bill,  must  be  taken  ad- 
vantage of  by  demurrer.  Itcomes  too  late 
when  taken  for  the  first  time  at  the  hear- 
ing, and  will  be  disregarded  on  appeal,  if 
It  does  not  materially  affect  the  propriety 
of  "the  decree.  Erwln  v.  Ferguson,  6  Ala. 
158 ;  Newhouse  v.  Miles,  9  Ala.  460.  The 
objection  having  been  taken  for  the  first 
time  at  the  hearing,  without  the  Interposi- 
tion of  a  demurrer,  we  shall  disregard  it 
on  this  appeal. 

The  bill,  which  is  filed  by  appellants  as 
creditors  of  Long  &  Greenhut,  a  late  mer- 
cantile partnership,  seeks  to  assail,  for 
fraud,  a  conveyance  of  lands  and  a  trans- 
fer of  a  stock  of  goods  and  notes  and  mort- 
gages made  by  the  firm  to  F.  Greenhut, 

■Publication  dolayed  pending  application  for  re- 
hearing. 


December  6,  1886.  The  conveyance  of  the 
lands  recites  as  its  consideration  the  sum  of 
$2,170  paid  by  the  grantee  to  the  grantors, 
and  the  consideration  expressed  in  the 
transfer  is  the  satisfaction  and  release  of 
an  indebtedness  due  by  the  grantors  to 
the  grantee  in  the  sum  of  f  6,071.58.  The 
answei-B,  however,  allege  that  the  consid- 
eration of  both  conveyances  is  the  pay- 
ment and  discharge  of  an  indebtedness 
amounting  to  the  aggregate  of  the  sums 
recited  In  both  instruments.  The  answers 
made  the  case  of  a  sale  by  an  insolvent 
debtor  to  a  preferred  creditor  in  payment 
of  his  demand. .  We  have  often  ruled  that 
in  such  case  the  inquiries  relate  to  the  bona 
Sdes  and  amount  of  the  debt,  the  value 
of  the  property,  and  the  reservation  of  an 
interest  or  benefit  to  the  debtor.  The 
grantee  claims  that  the  indebtedness, 
which  constitutes  the  consideration  of  the 
conveyances,  consists  of  money  loaned  by 
him  to  Long  and  Greenhut,  and  collections 
made  by  them  for  him.  The  claim  is  that 
F.  Greenhut  loaned  money  to  the  firm  in 
various  sums, from  time  to  time,  commenc- 
ing with  January,  1877,  and  extending  to 
1884,  a  period  of  seven  years ;  and  that  a 
settlement  was  made  between  them  April 
21 ,  1884,  whereby  the  balance  found  due  was 
f fl,204.60,  for  which  they  gave  two  notesj 
—one  for  f8,000,  and  the  other  forfS,204.60. 
These  notes,  with  interest  and  moneys  sub- 
sequently collected  by  the  firm.  It  is  alleged 
are  the  constituent  elements  of  the  Indebt- 
edness. The  principles  of  law  governing 
the  case  are  well  settled,  and  Its  correct 
determination  mainly  depends  upon  the 
sufficiency  of  the  proof.  In  the  discussion 
of  the  evidence,  thefoUowIng  rules  must  be 
observed  and  applied :  As  the  demands  of 
complainants  were  contracted  prior  to, 
and  were  existing  at  the  time  of,  the  sale, 
the  onns  is  on  the  purchasing  creditor  to 
establish, not  only  a  bonaSde  debt,  but  al- 
so that  the  amount  was  not  materially 
less  than  the  fair  and  reasonable  value  of 
the  property;  in  other  words,  that  an  ad- 
equate and  valuable  consideration  was 
paid.  The  proof  produced  to  establish 
these  essential  facts  must  be  clear  and  sat- 
isfactory, in  order  to  defeat  the  right  of 
another  credltorto  have  the  debtor's  prop- 
erty appropriated  to  the  payment  of  his 
claim ;  and  when  near  relationship  exists, 
as  in  this  case,  the  grantee  being  the  broth- 
er of  one  and  the  cousin  of  the  other  gran- 
tor, more  vigilant  and  jealous  scrutiny  will 
beexcited,  and  clearer  and  moreconrinclug 
proof  required,  than  when  the  transac- 
tion is  between  strangers. 

F.  Greenhut  testifies  that  he  loaned  the 
firm  money  from  January,  1877,  to  April, 
1884,  to  the  amount  represented  by  the 
notes  of  that  date,  and  at  the  time  of  the 
sale  they  were  Indebted  to  him  In  the  exact 
aggregate  of  the  sums  expressed  in  the 
conveyances.  But  his  testimony  is,  In  this 
respect,  unreliable  and  unsatisfactory.  He 
kept  no  memorandum  or  account  of  the 
moneys  loaned,  taut  trusted  to  his  brother, 
and  did  not  examine  the  books  of  the  firm. 
The  items  are  numerous,  and  range  from 
five  dollars  upwards,  and  were  advanced 
at  divers  times,  through  a  series  of  seven 
years.  To  recall  them  is  beyond  the  pow- 
er of  memory,  unaided  and  unrefreshed  by  ■ 
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note  or  memorandum.  A  recollection  of 
the  several  component  amounts  la  requlBite 
to  a  reliable  and  correct  statement  of  the 
aggregate,  if  there  be  no  other  data  from 
which  It  is  ascertainable.  The  same  ob- 
servations apply  with  equal  force  to  the 
testimony  of  Long,  one  of  the  partners. 
He  testifies  that  the  firm  obtained  money 
from  F.  Greenhat  at  first  in  small  sums, 
and  afterwards  In  larger;  but  he  derives 
his  knowledge  of  the  amounts  solely  from 
the  books,  the  accuracy  of  which  he  does 
not  know,  but  only  presumes.  He  remem- 
bers nothing  material,  and  says  the  trans- 
actions were  had  with  A.  Greenhut.  His 
evidence  is  loose,  vague,  and  Indefinite. 
The  uncertain  and  unsatisfactory  charac- 
ter of  theevldence  of  these  witnesses  leaves 
the  ascertainment  of  the  amountof  indebt- 
edness dependent,  apart  from  the  books, 
upon  the  testimony  of  A.  Greenhat.  He 
teitlfies,  substantially,  that  Long  &  Green- 
hut  obtained  from  F.  Greenhut,  at  divers 
times,  considerable  sums  of  money,  the  ac- 
count of  which  was  not  closed  until  April 
21, 1884,  on  which  day  they  had  a  settlement, 
and  gave  the  notes  of  that  date  for  the 
balance  found  due.  To  his  depositions  is 
appended  an  account,  which  he  states  Is  a 
correct  copy  as  taken  from  the  books  of 
the  firm,  and  that  each  and  every  item  Is 
Just,  true,  and  correct.  The  account  begins 
in  January,  1877,  and  closes  in  April,  1884. 
If  it  be  a  correct  copy  of  the  entries  as 
they  appear  In  the  books,  the  account  and 
the  books  will  harmonize  as  to  dates  and 
amounts.  No  books  covering  the  years 
1877  and  1878  are  produced,  but  there  Is  a 
cash-book  commencing  in  January,  1879, 
and  ending  In  Decern  ber,  1883.  We  have 
carefully  examined  theltems  of  cash  entered 
in  this  book,  which  purports  to  show  the 
cash  received  by  the  firm  during  that  pe- 
iod  on  any  account,  and  from  all  sources 
whatever.  Theflrst  en tiy  of  cash  received 
from  F.  Greenhut  Is  $51.76,  January  15,1880, 
and  the  next  Is  $125,  July  30, 1881.  With 
these  exceptions,  there  are  no  entries  of 
cash  received  from  him  prior  to  the  latter 
date,  though  there  are  several  entries  of 
cash  advanced  to  him  in  small  sums.  It 
would  be  a  circumstance  which  calls  for 
explanation  to  debit  him  with  cash  ad- 
vanced, and  omit  to  credit  him  with  cash 
received  from  him.  Further,  the  books 
show  that  the  account  of  F.  Greenhut, 
which  A.  Greenhut  testifies  was  not  closed 
until  April  21, 1884,  was  closed  by  notes, 
January  31, 1883.  He  enters  In  the  ac- 
count, made  and  verified  by  him,  the  pre- 
cise amount  of  interest  which  the  ledger 
shows  was  allowed  F.  Greenhut  on  the 
settlement.  This  he  must  havetaken  from 
the  book  enti-y  of  the  settlement.  This 
discrepancy  Is  scarcely  susceptible  of  ex- 
planation. A  comparison  of  his  evidence 
with  the  books,  to  which  he  appeals  for  veri- 
fication of  the  correctness  of  the  account, 
renders  manifest  that,  Instead  of  corrobo- 
rating they  disprove  his  statements.  The 
mind  of  the  court  cannot  rest  on  his  testi- 
mony with  any  degree  of  satisfaction.  It 
la  not  the  clear  and  convincing  proof 
which  equity  exacts  in  cases  like  this. 
Certain  boolta  of  the  partnership  were 

Sroduced,  on  notice  of  complainants,  and 
ave  been  sent,  by  order  of  the  chancellor. 


for  our  Inspectinn.  The  portions  us(4  in 
evidence  by  the  parties  are  copied  and  in- 
corporated in  the  record.  It  remains, 
therefore,  to  consider  the  sufllciency  of  the 
proof  furnish^  by  the  books  as  to  the 
amount  of  theindebtedness.  Though  pro- 
duced under  notice,  and  introduced  by 
both  parties,  they  are  not  to  be-regarded 
as  conclusive  in  favor  of  either,  but  only 
entitled  to  such  weight  as  maj^be  proper, 
in  view  of  all  the  circumstances.  Exclu- 
sive of  the  cash-book,  to  which  we  have  al- 
luded, the  first  entry  of  a  transaction  with 
F.  Greenhut  Is  the  entry  of  a  note  for  $1,- 
173.20,  and  appears  in  the  ledgerof  1882-83, 
under  the  head  of  "  Notes  Payable, "  and 
under  date  of  February  28, 1882.  There  ia 
no  entiy  in  any  book  showing  the  consid- 
eration of  this  note,  though  In  respect  to 
another  note  appearing  In  the  same  ledg- 
er, under  the  same  head,  and  under  date 
of  March  27, 1882,  the  cash-book  shows  an 
entry  on  that  day  of  $600  cash  received 
from  F.  Greenhat,  and  the  Journal  shows 
that  the  latter  note  was  given  for  that 
money,  with  Interest.  If  full  eflect  be  ac- 
corded to  the  ledger  as  evidence,  it  only 
proves  the  existence  of  the  note.  In  the 
absence  of  explanation,  the  presumption 
arises,  from  the  execution  of  a  note,  that 
all  previous  matters  of  account  were  set- 
tled and  closed  thereby.  This  presumption 
is  strengthened  by  the  testimony  of  F. 
Greenhut.  Though  retaining  no  recollec- 
tion of  these  notes,  he  supposes  them  to  be 
correct,  because  they  are  entered  In  the 
books,  and  states  that,  if  he  had  such 
notes,  they  were  g:lvenfor  money  previous- 
ly loaned,  i^s  to  the  note  of  March  27, 
1882,  be  is  evidently  mistaken,  or  the  books 
are  incorrect.  The  most  favorable  view 
for  defendants  Is  that,  when  the  note  of 
February  28, 1882,  was  given,  all  previous 
matters  of  Indebtedness,  If  any  existed, 
were  taken  Into  the  account,  and  that  this 
note  should  be  taken  as  the  Initial  Item  of 
calculation  in  ascertaining  the  amount  of 
indebtedness.  A  calculation  on  this  ba- 
sis, and  assuming  the  corrtetness  of  every 
Item  of  cash  subsequently  received,  and 
every  note  as  enterea  In  the  books,  except 
the  note  for  $4,850,  with  legal  interest  to 
May  1, 1884,  the  time  to  which  A.  Greenhut 
testifies  interest  was  calculated,  will  show 
that  the  amount  of  indebtedness  on  that 
day  was  about  $300  less  than  the  aggre- 
gate sum  represented  by  the  note  of  April 
21, 1884. 

In  this  mode  of  calculation  we  have  ex- 
cluded the  note  for  $4,850  for  several  rea- 
sons. It  purports  to  have  been  given  for 
the  balance  found  to  be  due  by  the  settle- 
ment of  January  31, 1883,  all  prior  notes 
and  cash  having  been  taken  into  the  set- 
tlement. It  Is  true  neither  of  the  partners 
were  examined  or  testified  in  respect  to 
it;  but  A.  Greenhut,  In  stating  that  the 
account  was  not  closed  until  April  21,1884, 
afiSrms,  in  effect,  that  no  such  settlement 
was  made.  The  books  furnish  the  only  ev- 
idence that  such  note  was  ever  given.  Ro- 
ferring  to  the  Journal,  we  find  that  the  en- 
try of  this  note  in  the  ledger  consists  ol 
two  notes,  each  for  one-half  of  the  amount, 
and  payable  on  the  15th  days  of  September 
and  October,  respectively,  but  In,  what 
year  does  not  appear,— presumably  1883, 


Digitized  by 


Google 


Ala.) 


LEHMAN,  DUBB  &  CO.  v.  6BEEKHUT. 


301 


the  year  of  their  dates.  In  reapect  to  this 
entry,  uuexplalned  erasures  and  altera- 
tions appear  on  the  journal,  which  cast 
Bospiclon  on  the  transaction.  Also  the 
looting  at  the  bottom  of  the  column,  and 
the  dlQerence  in  Ink,  indicate  that  the  en- 
try was  made  In  the  journal,  not  at  the 
time  It  purports,  but  at  some  subsequent 
period.  There  Is  not  proof  as  to  when,  or 
by  whom,  It  was  made,  except  that  A. 
Qreenhat  was  the  book-keeper. 

Furthermore, the  account  of  "notes  pay- 
able, "  as  It  appears  in  the  ledger,  Is  cred- 
ited with  the  note  for  $4,850,  under  thedate 
of  January  24, 18S4.  This  credit,  prima  ik' 
cie,  imports  that  the  note  was  paid  or  tak- 
en up  in  some  way  on  that  day;  and,  in 
the  absence  of  explanatory  proof,  justifies 
such  inference.  As  this  account  is  kept  in 
the  ledger,  it  is  debited  with  the  notes 
when  Issued,  and  credited  with  them  when 
taken  up,  contrary  to  the  proper  mode  of 
book-keeping.  The  result,  however,  is  the 
same.  The  consequence  would  be  to  ex- 
clude from  the  calculation  aJl  prior  notes 
and  charges  of  cash,  thus  reducing  the  in- 
debtedness to  a  relatively  small  sum.  But 
if  the  entry  In  regard  to  these  notes  were 
satisfactorily  explained,  and  their  existence 
proved,  a  settlement  and  closing  up  of  all 
precedent  matters  would  appear.  If  these 
notes  be  taken  as  the  basis  of  calculation, 
the  amount  of  tlie  debt  will  be  less  than 
the  sum  of  the  notes  of  April  21, 1884,  by 
more  than  f  200.  The  difference  consists  in 
nsnriousinterestbeingcbarged.  Ordinari- 
ly the  validity  of  a  conveyance  by  a  debtor 
in  payment  of  a  debt  cannot  beasscdled  by 
a  creditor  on  the  ground  of  usury.  There 
was  no  special  agreement  as  to  the  rate  of 
interest  to  be  paid  on  the  general  indebt- 
edness, BO  far  as  disclosed  by  the  evidence. 
Independent  of  agreement,  the  law  pre- 
sumes only  legal  Interest.  When  no  pre- 
vious agreement  exists,  and  the  creditor 
receives,  and  the  debtor  allows,  usurious 
Interest  on  a  settlement  and  sale  of  prop- 
erty in  payment  of  a  debt,  this  is  a  circum- 
stance dependent  for  its  weight  upon  the 
other  circumstances  with  which  it  is  asso- 
ciated ;  and,  if  it  appears  that  this  is  done 
for  the  purpose  of  swelling  the  debt  to  an 
amount  not  materially  less  than  the  value 
of  the  property,  the  transaction  is  fraudu- 
lent. 

It  is  claimed,  as  we  have  stated,  that 
the  Indebtedness  also  consisted  of  colleo- 
tlons  made  by  Long  &  Qreenhut  after  the 
notes  were  given.  Among  these  collec- 
tions Is  a  note  of  Flexner  &  Lichten  for 
borrowed  money.  A.  Greenhut  testifies 
that  this  money  was  not  included  in  the 
notes  of  April,  1884,  and  F.  Greenhut  states 
that  he  gave  the  money  to  Long  &  Green- 
hut, and  told  them  to  let  Flexner  &  Lich- 
ten have  it  and  that  itwa«  loaned  alter  he 
left  for  Europe.  These  statements  are 
contradicted  by  Lichten,  and  by  the  books 
of  both  firms.  He  testifies  that  his  firm 
borrowed  $500  from  Long  &  Greenhut, 
March  1, 1883,  for  which  they  gave  a  note, 
April  21, 1884,  maturing  in  the  following  Oc- 
tober, and  at  its  maturity  paid  them  $595. 
the  principal  and  interest.  The  amount 
thus  collected  entered  into  the  indebted- 
ness to  F.  Greenhut  as  fixed  at  the  time  of 
the  sale.    In  the  cash-book  of   Long   & 


Greenhut  there  is  an  entry,  made  in  April, 

1883,  of  $600  cash,  to  Flexner  &  Lichten, 
which  is  entered  as  a  charge  against  them 
on  the  journal  and  ledger,  without  being 
closed  by  note.  It  does  not  appear  that 
F.  Greenhut  let  Long  &  Greenhut  have 
any  money  at  or  near  the  time  of  the  loan. 
If  obtained  from  him  at  different  times  pre- 
viously, they  never  received  credit  for  it,  ei- 
tber  prior  to  or  on  the  settlement  of  April, 

1884.  From  the  evidence  of  Lichten,  sup- 
ported by  the  books  of  both  firms,  the  con- 
clusion is  irresistible  that  the  money  was 
loaned  Flexner  &  Lichten  in  1883,  and  en- 
tered into  the  balance  foand  due  on  the 
settlement  of  April,  1884.  It  also  consti- 
tuted an  additional  and  Independent  ele- 
ment of  the  debt,  as  fixed  attbetime  of  the 
sale. 

We  need  not  discuss  at  length  the  evi- 
dence as  to  the  value  of  the  property.  We 
accord  little,  if  any,  weight  to  the  testi- 
mony of  Long  as  to  this  matter.  Other 
witnesses  place  a  less  proportionate  value 
per  acre  on  detached  parts  of  the  lands 
than  the  value  of  the  whole,  as  estimated 
by  the  parties.  At  the  time  of  the  sale 
they  were  valued  in  mass,  and  separately 
conveyed.  Detached  portions  may  not  be 
worth  as  much  per  acre  as  their  propor- 
tionate rate  of  the  valuation  of  the  entire 
lands  when  taken  together.  The  testi- 
mony of  A.  Greenhut  sustained  the  esti- 
mated value  in makingthesale.  Thegoods 
were  inventoried  and  valued  at  original 
cost,  less  10  per  cent.  The  stock  was  com- 
paratively new,  having  been  purchased  be- 
tween August,  1884,  and  November,  1886. 
an  d  consisted  largely  of  staple  goods.  The 
estimates  of  witnesses, not  having  knowl- 
edge of  the  character  and  quantity  of  the 
stock,  based  on  casual  and  general  inspec- 
tion, is  not  satisfactory,  nor  is  the  price 
at  which  the  goods  were  subsequently  sold 
by  the  receiver  convincing.  The  notes  and 
mortgages  were  evidently  undervalued,  for 
the  receiver  has  collected  several  hundred 
dollars  more  than  their  estimated  valua- 
tion. The  value  of  the  entire  property,  as 
estimated  by  the  parties  for  the  purposes 
of  the  sale,  exceeds  $7,800.  If  to  this  be 
added  the  difference  between  theestimated- 
value  of  the  notes  and  mortgages  and  the 
amountcollectedby  the  receiver,it  amounts 
to  $8,200.  And  the  aggn%gate  of  the  price 
paid  for  the  lands  as  expressed  in  the  con- 
veyance, and  the  sums  actually  realized  by 
the  receiver  from  the  sale  of  the  goods  and 
from  thenotesand  mortgages, leaving  out 
of  the  account  those  uncollected,  exceeds 
$7,400.  Under  these  circumstances,  defend- 
ants cajinot  complain,  if  their  estimate  for 
the  purposes  of  the  sale  is  taken  as  the  fair 
and  reasonable  value  of  the  property.  It 
is  not  presumable  that  they  overrated  it. 

Coursel  argue  that  it  is  not  supposable 
that  in  making  the  settlement  and  giving 
the  notes  of  April  21, 1884,  when  the  ad- 
mission of  so  large  indebtedness  was 
against  their  interest,  Long  &  Greenhut 
concocted  a  fraud,  and  F.  Greenhut  con- 
spired with  them,  to  defeat  their  creditors, 
more  than  two  years  preceding  their  fail- 
ure, and  before  the  debts  to  couiplfdnants 
were  contracted.  In  this  connection  we 
need  only  refer  to  the  testimony  of  A. 
Greenhut  that  Long  &  Greenhut,  on  the 
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let  of  April,  1884,  owed  fully  or  nearly  as 
much  as  they  were  worth,  and  that  they 
made  no  money  during  the  Bucceedlng 
years ;  nor  to  their  former  failure  In  Octo- 
ber, 1881 ;  nor  to  the  fact  that  at  that  time 
they  transferred  mortgages  to  F.  Greenhut 
to  secure  a  debt  said  to  be  due  him,  which 
be  neither  took  possession  of  nor  looked 
after;  nor  that  the  books  do  not  show 
any  settlement,  or  that  such  notes  were 
given  on  that  day,  except  a  pencil  memo- 
randum, when  and  by  whom  made  not  ap- 
pearing ;  nor  to  the  absence  of  proof  as  to 
where  and  by  whom  the  notes  were  kept 
during  F.  Greenhut's  two  years'  absence 
In  Europe.  It  Is  unnecessary  to  determine 
whether  such  settlement  was  actually 
made,  and  such  notes  then  given  for  the 
difference  between  the  amount  of  the  debt, 
as  ascertained  by  either  of  the  modes  of 
calculation  we  have  suggested  as  the  most 
favorable  for  d^endants,  and  the  amount 
of  the  notes  would  not  be  material  enough 
of  itself  to  invalidate  the  sale.  We  have 
discussed  the  evidence  as  to  the  amount 
due  April  21, 1884,  because  it  is  an  element 
of  the  Indebtedness  In  payment  of  which 
the  property  was  sold,  and  has  a  material 
bearing  upon  the  bona  tides  of  the  trans- 
action, in  that  it  was  enlarged  at  the  time 
of  the  sale  by  the  amount  collected  frum 
Flexner  &  Lichten,  which  we  have  shown 
entered  Into  the  settlement  of  1884.  Leav- 
ing out  of  consideration  some  discrepan- 
cies in  the  testimony  of  F.  Greenhut;  his 
loans  of  money  to  other  persons  in  the 
mean  time;  bis  indefinite  and  general  ac- 
count of  the  sources  from  which  he  ob- 
tained the  money,  except  his  salary  as 
clerk;  and  his  obtaining  money  from  Long 
&  Greenhut  at  divers  times,  in  small  sums, 
and  also  money  with  which  to  purchase 
cotton, — we  are  still  forced  to  declare  that 
the  evidence,  whether  considered  in  parts 
or  In  entirety,  falls  to  clearly  and  satis- 
factorily establish  that  the  amount  of  the 
bona  tide  debt  was  not  materially  less  than 
a  fair  and  reasonable  value  of  theproperty. 
The  sale  was  attended  by  unusual  clr- 
sumstances,  which  render  the  transaction 
suspicious.  It  was  made  in  haste  and  se- 
crecy, and  in  the  absence  of  F.  Greenhut, 
without  consultation  with  him  as  to  the 
price  of  the  property;  the  conveyances 
were  prepared  at  night,  and  executed  next 
morning  before  his  arrival;  the  amount 
of  the  debt  and  the  value  of  the  property 
were  fixed  by  A.  Greenhut;  and  the  sale 
was  made  within  three  weeks  after  F. 
Greenhut's  return  from  Europe.  These 
fac^s,  and  others  disclosed  by  the  evidence, 
reasonably  Justify  the  Inference  that  a 
benefit  was  reserved  to  the  debtor.  We 
have  no  doubt  that  F.  Greenhut  loaned 
the  firm  some  money,  and  that  they  were 
Indebted  to  him,  but  in  what  amount  we 
are  unable  to  satisfactorily  ascertain.  If 
he  trusted  to  bis  brother  to  fix  the  amount 
of  the  debt,  and  he  wrongfully  and  fraudu- 
lently swelled  It  by  the  inclusion  of  im- 
proper items  for  the  purpose  of  covering 
the  fair  and  reasonable  value  of  the  prop- 
erty, and  if  he  trusted  to  him  to  fix  its 
value,  he  must  bear  the  consequence  of  his 
own  folly,  and  of  a  fraud  the  fruits  of 
which  he  accepted.  Beversed  and  re- 
manded. 


Hawrb  t.  State. 
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{Supreme  Court  of  Alabama.    Jan.  13, 1890.) 
Chinos  or  VBimB — Jurt — Homioibb — Evidbncb 

— iKBTBVOnONB. 

1.  Under  Code  Ala.  |  4485,  jirovldlnsr  that  an 
application  for  chanee  of  venue  "must be  made  as 
early  as  practicable  Before  the  trial,  •  *  *  and 
tbe  refusal  of  snoh  application  may,  after  final 
judgment,  be  reviewed  and  revised  on  appeal, " 
where  several  successive  applications  for  chanse 
of  venue  are  refused,  tb»  last  refusal  only  can  be 
reviewed  on  appeal. 

2.  An  application  for  change  of  venue  was 
supported  by  defendant's  afBdavits  showing  such 
ei^tonent  and  prejudice  against  Um,  several 
months  before  the  triaL  as  would  have  entitled 
him  to  a  change.  The  affidavits  of  seven  reputable 
witnesses  testified  that  this  excitement  and  preju- 
dioe  continued  to  the  time  of  the  trial,  and  infect- 
ed the  proceedings,  but  this  was  rebutted  by  the 
afBdavits  of  65  reputable  witnesses,  who  had  ap- 
parently better  opportunities  for  knowing,  which 
afBrmed  that  the  prejudice  did  not  then  exist,  and 
that  defendant  could  have  a  fair  trial.  Held, 
that  It  was  not  error  to  overrule  tiie  application, 
without  examining  witnesses  ore  tentu  on  the  is- 
sue presented. 

8.  Sickness  of  a  Juror's  wife,  of  such  a  nature 
that,  in  the  opinion  of  her  physician,  her  life  de- 
pends on  her  husband's  presence,  and  the  knowl- 
edge of  which  incapacitates  the  Juror  from  per- 
forming his  duties  as  such,  warrants  his  dis- 
otiarge,  even  after  defendant's  arraignment;  es- 
peoially  as  Code  Ala.  {  4453,  authorizes  the  court 
to  discharge  a  Juror  on  account  of  his  illness ;  or 
for  any  other  cause  which  in  the  opinion  of  the 
court  renders  it  necessary,  and  such  discharge 
does  not  operate  as  an  acquittal  of  defendant. 

4.  The  words,  "to  serve  as  grand  Jurors  for 
the  week, "  in  a  venl/re  for  grand  Jurors,  are  in- 
consistent with  the  writ  required  to  be  issued; 
and,  where  It  apiiears  that  the  grand  Jurors  were 
drawn  and  summoned  for  the  term,  such  words 
are  properly  treated  as  surplusage,  and  do  not 
vitiate  an  indictment  found  by  such  grand  Jury 
after  the  eniration  of  the  week. 

6.  The  &cts  that  Jurors  are  drawn  and  sum- 
moned in  compliance  with  a  statute  passed  after 
ttie  commission  of  the  offense,  and  that  the  clerk 
had  not  written  up  the  minutes,  and  hence  there 
was  no  record  of  the  order  for  the  venire,  are  no 
ground  for  quashing  the  venire. 

6.  It  is  proper  to  refuse  to  ask  a  Juror  on  his 
voir  dire  whether  or  not  he  has  previously  had  a 
fixed  opinion  as  to  defendant's  guilt  or  innocence. 

7.  Chi  a  trial  for  murder  of  one  of  defendant's 
daughters,  where  there  is  evidence  to  support  the 
theory  of  the  prosecution  that  her  killing,  and  the 
killing  of  defendant's  wife  and  another  ^ughter, 
were  each  a  part  of  a  scheme  to  accomplish  a  cer- 
tain purpose,  all  evidence  tending  to  connect  de- 
fendant with  the  murder  of  his  wife  and  other 
daughter  is  admissible. 

8.  Eividence  of  a  witness  on  cross-examina- 
tion, as  to  defendant's  cliaractsr,  that  he  "bad 
heard  for  the  last  few  years  that  defendant  liad 
frequent  dilficulties  wita  and  struck  his  wife, "  is 
admissible. 

9.  A  witness  may  be  permitted  to  refresh  his 
memory  by  referring  to  a  published  article  writ- 
ten by  him  from  notes  of  a  conversation  held  by 
him  with  defendant,  and  wliich  he  testifles  con- 
tains the  Bubetanoe  of  wliat  defendant  said,  Om 
notes  having  been  destroyed. 

10.  Communications  to  a  confidential  clerk  of 
a  firm  of  attorneys,  made  by  one  who  knows  that 
such  clerk  is  not  an  attorney,  and  who  does  not 
know  his  relations  to  the  firm,  and  without  show- 
ing any  desire  to  iiave  the  clerk  carry  the  com- 
munications to  the  attorneys,  are  not  privileged. 

11.  Code  Ala.  i  2780,  which  provides  that 
"registers  of  marriages  •  •  •  kept  in  pursu- 
ance of  law  *  *  *  may  i>e  certified  by  the  cos- 
todian  thereof,  and,  when  so  cemifled,  are  pre- 
sumptive evidence  of  the  facts  therein  stated,  as 
well  as  of  the  law  or  rule  in  pursuance  of  whicli 
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stLcb  registry  was  made,  and  of  the  authority  to 
certify  the  same, "  applies  as  well  to  records  made 
and  keptwithoQt  as  to  those  kept  within  the  state. 

12.  Where  the  record  of  a  marriage  in  another 
state  is  admitted  in  evidence,  a  book  admitted  to 
be  "the  last  Code"  of  that  state  is  admissible  to 
show  who  is  the  proper  custodian  of  its  marriage 
records,  under  C!ode  Ala.  J  2790,  which  provides 
that  the  statutes  of  another  state,  (mrportin^  tobe 
printed  by  its  authority,  ore  eyidenxie,  wiOiout 
xurtherproof. 

13.  Under  Ck>de  Ala.  {  2751,  providing,  inter 
alia,  that  the  court  may  state  the  evidence  to  the 
Jury  when  it  is  disputed,  the  court  may  state  the 
theories  which  the  evidence  for  both  prosecution 
and  defense,  respectively,  tends  to  establish. 

14.  A  charge  that  statements  of  jurors  on  their 
voir  tUire,  that  they  had  no  fixed  opinion  against 
capital  punishment,  and  that  they  believed  con- 
viction could  be  bad  on  clroumstantial  evidence, 
In  no  way  interfered  with  their  right  to  determine 
the  amount  or  degree  of  proof  necessary  to  con- 
vict, is  properly  refused,  as  misleading  the  jury 
to  believe  uat  they  oould  acquit  if  the  evidence 
were  wholly  oirmuturtantial,  though  convinced  be- 
yond a  reasonable  doubt 

15.  It  is  proper  to  refuse  instructions  that  if 
defendant  at  the  time  of  his  second  marriage, 
which  occurred  about  the  time  of  the  alleged  mur- 
ders, believed  he  had  been  divorced  from  his  first 
wife,  the  law  imputes  innocent  motives  to  him  in 
oontraciing  the  aeoooA  marriage,  as  such  instruo- 
tions  are  irrelevant. 

16.  It  is  proper  to  refnse  instructions  that,  be- 
yond the  presumption  of  innocence,  the  law  pre- 
sumes that  defendJant  had  an  affection  for  his  child, 
and  that  the  jury  might  consider  his  natural  rela- 
tions and  feelings  towards  her. 

Appeal  from  crimtnal  court,  Jeflereon 
county;  S.  E.  Orbenk,  Jud^e. 

R.  R.  Uawea,  or  Dick'  Hawes,  was  In- 
dicted for  the  murder  of  his  >  oung  daugh- 
ter, May  Hawes,  "by  drowning  her,  or  by 
smothering  her,  or  by  strangling  her,  or 
by  some  other  means  unknown  to  the 
gfrand  jnry;"  and  at  the  same  time  two 
other  indictments  were  found  against  him, 
one  charging  him  with  the  murder  of  his 
wife,  Mrs.  Emma  Hawes,  and  the  other 
with  the  murder  of  another  daughter, 
Irene  Hawes.  The  dead  body  of  May 
Hawes  was  found  floating  on  the  water 
in  East  lake,  near  the  city  of  Birmingham, 
on  Tuesday  evening,  December  4,1888;  and 
the  verdict  of  the  coroner's  ]  ury  was  that 
she  came  tu  her  death  Monday  evening  or 
night,  December  3d,  at  the  hands  of  her 
father.  Defendant  was  married  In  Colum- 
bus, Miss.,  on  Wednesday,  December  5th, 
to  Miss  Ma,ys  Story;  and  on  his  return  to 
Birmingham  with  his  wife,  the  next  day, 
he  was  arrested  on  the  charge  of  murder. 
Mrs.  Emma  Uawes  and  Irene,  a  daughter 
younger  than  May,  had  also  disappeared, 
and  their  bodies  were  found  several  days 
afterwards,  In  the  water  at  L>ake  View, 
near  Birmingham. 

The  three  Indictments  were  returned 
January  21, 1889.  On  January  24th  defend- 
ant filed  an  application  for  a  change  of 
venue  In  each  of  the  cases,  which  was  over- 
ruled on  January  28th,  and  an  exception 
duly  reserved  by  defendant.  A  second  ap- 
plication was  made  on  February  Sth,  but 
the  cases  were  continued  from  March  4th 
to  April  22d ;  and  on  that  day  a  third  ap- 
plication for  a  change  of  venue  was  made, 
which  the  court  refused,  and  defendant 
duly  excepted. 

Being  arraigned  on  the  first  Indictment, 
defendant  moved  to  quash  it,  because  the 


grand  jury  which  presented  It  "  was  not 
then  a  legally  constituted  grand  Jury,  be- 
cause said  grand  jury  was  ordered  by  the 
court  to  be  summoned,  and  was  sum- 
moned, to  appear  and  serve  as  a  grand 
Jury  for  one  week,  commencing  on  the  7th 
day  of  January,  1889,  whereas  said  Indict- 
ment was  presented  and  filed  in  court  on 
the  21st  day  of  January,  after  the  expira- 
tion of  the  time  tor  which  said  grand  jury 
had  been  summoned  to  serve. "  The  venire 
for  the  grand  Jurors  was  as  follows:  "Ton 
are  hereby  commanded  to  summon  the  fol- 
io wingnamed  persons,  to  appear  and  serve 
as  grand  jurors  at  theJannaryterm  of  the 
criminal  court  of  Jeffenton  county,  be(^- 
niog  on  the  7tb  day  of  January,  1889,  to 
serve  as  grand  jurors  tor  the  week  ban- 
ning on  the  first  Monday  in  January,  that 
being  the  7th  day  of  Jannaiy,  1889;  they 
having  been  drawn  according  to  law  to 
serve  as  grand  jurors  for  said  term  of  said 
court."  The  court  overruled  the  motion 
to  qu  ash ,  and  defendant  excepted .  Defend- 
ant then  moved  to  quash  the  special  venire 
of  petit  jurors  summoned  for  the  trial  of 
this  and  other  capital  cases,  on  the 
grounds  (1)  that  the  special  venire  was  or- 
dered and  drawn  under  the  provisions  of  a 
law  enacted  after  the  commission  of  the 
offense,  and  after  the  finding  of  the  indict- 
ment; and  (2)  because  there  was  no  record 
of  the  order,  the  minutes  not  having  been 
written  up  by  the  clerk.  The  court  also 
overruled  this  motion,  and  defendant  ex- 
cepted. 

During  the  organization  of  the  jury,  the 
name  of  E.  A.  Penn  having  been  drawn, he 
was  examined  under  oath  by  the  court 
touching  his  qualiflcatlouB  as  a  juror,  was 
declared  competent,  and  was  accepted  by 
the  state.  Defendant  then  asked  the  court 
to  "  ask  him  whether  or  not,  up  to  this 
time,  ho  has  had  an  opinion,  which  would 
bias  his  verdict,  as  to  the  guilt  or  inno- 
cence of  the  defendant."  The  court  de- 
clined to  ask  this  question,  and  defendant 
excepted,  and  he  then  challenged  said  juror 
peremptorily.  After  12  jurors  had  been 
chosen  and  sworn  to  try  the  case  accord- 
ing to  law,  and  before  the  indictment  was 
read  to  them.  Q.  B.  Gordon,  one  of  the  12 
Jurors  chosen,  applied  to  the  court  to  be 
excused,  because  of  the  sickness  of  his  wife; 
and  Dr.  A.  M.  Boland,  a  practicing  physi- 
cian in  Birmingham,  being  sworn,  stated 
that  the  wife  of  said  Gordon  was  under  his 
treatment,  that  she  was  suffering  from  a 
complication  of  diseaHes,  and  that  her  safe- 
ty, comfort,  and  life  required  the  presence 
and  attendance  of  her  husband.  The  court 
thereupon  excused  said  Juror,  and  the  de- 
fendant excepted.  After  said  juror  had 
been  discharged,  defendant  then  and  there 
moved  the  court  to  discharge  him ;  which 
motion  was  overruled  by  thecourt,  and  de- 
fendant excepted. 

Defendant  objected  to  all  evidence  show- 
ing, or  tending  to  show,  the  death  of  Mrs. 
Hawes  and  Irene,  and  any  and  all  cir- 
cumstances connected  with  their  death, 
and  excepted  to  the  overruling  of  these  ob- 
jections. 

The  prosecution  offered  in  evidence  what 
purported  to  be  a  transcript  of  the  bond 
and  marriage  license  authorizing  the  mar- 
riage of  B.  R.  Ha^es  and  Mays  Story, 
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witb  the  return  of  the  offlclating  minister, 
which  iB  certified  by  J.  T.  Armstrong,  clerli 
and  notary  public.  The  license  was  issued 
on  December  6th,  and  the  minister's  return 
stated  that  the  marriage  was  celebrated 
on  that  day.  The  certificate  of  the  clerk 
was  in  these  words :  "  I,  J.  T.  Armstrong, 
clerk  of  the  circuit  court  in  and  tor  said 
county,  [Lowndes,]  and  ex  otBeioa  notary 
public,  certify  that  the  above  and  annexed 
pages  contain  a  true  and  perfect  copy  of 
the  original  aflSdavit,  bond,  marriage 
license,  and  ofiJclal  certificate  of  minister, 
as  the  same  appears  of  record  In  my  ofilce. 
Witness  my  hand  and  seal,"  etc.  Defend- 
ant objected  to  the  admission  of  this  tran- 
script as  evidence,  "  as  being  irrelevant,  il- 
legal, and  Incompetent,"  and  excepted  to 
the  overruling  of  bis  objection.  The  pros- 
ecution offered  in  evidence,  also,  in  this 
connection, theJRevised  Code  of  Mississippi 
of  1880  which  purports  on  its  face  to  be 
published  by  authority  of  the  state,  and 
which  was  admitted  to  be  "  the  last  Code 
of  that  state, "and  particularly  sections 
1148, 1149,  and  1492,  as  therein  contained. 
These  two  former  sections  relate  to  the  is- 
sue and  return  of  marriage  licenses,  and 
the  last  section  (1492)  makes  the  clerk  of 
the  circuit  court  "the  legal  custodian  of 
the  records  and  papers  relating  to  mar- 
riage licenses  and  certiflicates  of  marriage. " 
Defendant  objected  to  the  admission  of 
this  Code  as  evidence,  and  duly  excepted 
to  the  overruling  by  the  court  of  his  objec- 
tion. 

J.  T.  Glover  was  introduced  as  a  witness 
for  the  state,  and  testified  that  he  was 
confidential  clerk,  in  the  ofiSce  of  Hewitt, 
Walker  &  Porter;  that  he  knew  defendant, 
and  first  saw  him  early  In  September;  that 
Eawes  came  Into  the  office,  and  asked  him 
It  he  was  a  lawyer,  and  he  answered  that 
he  was  not;  and  that  Hawes  said  that 
the  object  of  his  visit  was  to  get  a  divorce. 
Defendant  objected  to  any  evidence  by  said 
Glover,  showing  any  conversation  between 
him  and  witness  concerning  a  divorce  pro- 
ceeding, because  witness  was  a  confiden- 
tial clerk  of  the  law  firm  whom  defendant 
went  to  consult;  but  the  court  overruled 
this  objection,  and  defendant  excepted. 
The  witness  continued:  "Hawes  said  he 
wanted  a  divorce  as  soon  as  he  could  get 
it."  Nothing  was  said  to  him  by  Hawes 
about  where  his  wife  was,  but  he  did  say 
that  he  had  instituted  proceedings  of  di- 
vorce in  Atlanta  two  or  three  years  ago, 
and  wanted  to  know  it  they  could  be  con- 
tinued here.  Defendant  then  moved  the 
court  to  exclude  from  the  jury  "the  whole 
of  the  testimony  of  this  witness,  on  the 
ground  that  It  was  a  privileged  and  confi- 
dential mission,"  and  he  excepted  to  the 
overruling  of  this  motion. 

J.  I.  Glover,  a  witness  for  the  defense, 
testified,  on  cross-examination:  "I  have 
heard  for  the  last  few  years  that  he  [de- 
fendant] frequently  had  difficulties  with 
and  struck  his  wife. "  Defendant  objected 
to  the  Introduction  of  this  last  statement 
as  evidence,  and  excepted  to  the  court's 
overruling  his  objection. 

The  court  thus  charged  the  jury  as  to 
the  different  degrees  of  felonious  homicide : 
"  There  are  four  degrees  of  felonious  homi- 
cide,—murder  In  the  first  degree,  murder  ia 


the  second  degree,  manslaughter  in  the  first 
degree,  and  manslaughter  In  the  second 
degree.  Murder  in  the  first  degree  Is  any 
willful,  deliberate,  malicious,  and  pre- 
meditated killing  of  a  human  being.  '  will- 
ful '  mean's  governed  by  the  will ;  without 
yielding  to  reason.  'Deliberate'  means 
formed  with  deliberation,  in  contradistinc- 
tion to  a  sudden,  rash  act.  'Malicious' 
means  with  fixed  hate,  or  done  with  inten- 
tions or  motives,  not  the  result  of  sud- 
den passion.  '  Premeditated  '  means  con- 
trived or  designed  previously.  The  law 
fixes  no  particular  length  of  time  these  ele- 
ments shall  be  shown  to  have  existed  in 
the  mind.  If  they  co-exist  but  a  moment 
before,  and  prompt  the  fatal  act,  it  is  suffi- 
cient. There  must  have  been  a  previously 
formed  purpose  to  take  the  life  of  the  per- 
son slain,  and  death  must  be  the  result  of 
the  voluntary,  intentional  employment  of 
means  calculated  to  produce  It.  Murder 
in  the  second  degree  Is  the  unlawful  and 
malicious  killing  of  a  human  being.  The 
distinction  between  the  two  degrees  of 
murder  is  the  deliberation  and  premedita- 
tion which  characterizes  murder  in  the  first 
degree.  Manslaughter  Is  the  unlawful 
killing  of  a  human  being,  without  malice, 
either  express  or  implied.  You  will  ob- 
serve that  in  manslaughter  the  ingredient 
of  malice  is  wanting.  Manslaughter,  by 
voluntarily  depriving  a  human  being  of 
life,  is  manslaughter  in  the  first  degree; 
and  manslaughter  committed  under  any 
other  circumstances  is  manslaughter  in  the 
second  d^ree. " 

Defendant  excepted  to  this  part  of 
the  charge  given  by  the  court,  and  he  also 
excepted  to  the  following  portions:  "(1) 
The  state  claims  that  the  deceased  came  to 
her  death  on  Monday  night,  December  3, 
1888;  that  the  defendant  was  seen  tiiat 
night  at  the  bouse  of  Fannie  Bi^ant,  [a 
negro  womaJi  who  was  implicated  In  the 
murders,  was  indicted,  tried,  convicted, 
and  sentenced  to  the  penitentiary  for  life, 
afterthe  trial  of  this  case,]  where  he  called 
for  the  deceased,  and  went  in  the  direction 
of  the  dummy;  that  a  few  minutes  after 
wards  they  boarded  the  Highland  avenue 
dummy  to  Lake  View,  a  short  distance 
from  Fannie  Bryant's  house,  and  came  on 
the  dummy  to  this  city,  [Birmingham,] 
and  were  seen  to  getofl;  that  a  short  time 
afterwards,  on  the  same  night,  they  were 
seen  on  the  Ease  Lake  dummy  line,  travel- 
ing in  the  direction  of  East  Lake,  where 
they  got  off  at  the  pavilion ;  that  he  was 
seen  within  an  hour  afterwards,  on  an 
East  Lake  dummy,  coming  in  the  direction 
of  Birmingham,  without  the  deceased,  and 
alighted  from  the  dummy  in  the  city;  that 
the  defendant's  conduct  and  declarations 
show  that  he  had  a  motive  to  commit  the 
crime;  that  the  defendant's  wife  and  other 
daughter,  Emma,  and  Irene  Hawes,  came 
to  their  death  near  the  same  time,  in  sub- 
stantially the  same  manner,  under  circum- 
stances tending  to  show  that  they  were 
murdered  by  the  defendant ;  that  the  mur- 
der of  the  deceased  was  part  of  a  grenercU 
plan  or  scheme  formed  by  the  defendan't 
to  rid  himself  of  these  three  members  of  his 
family.  This  is  a  brief  statement  of  the 
theory  of  the  state.  (2)  The  defense 
claims, on  the  other  hand,  that  the  defend- 
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ant  wab  not  at  Fannie  Bryant's  honae  on 
Monday  nigbt,  and  was  not  on  the  High- 
land a  venue  dummy  with  the  deceased  that 
night,  but  was  on  the  Saturday  night  be- 
fore; that  he  then  came  with  her  to  this 
d'^.from  his  home, in  order  to  make  some, 
purchases  preparatory  to  taking  her  to  a 
convent  in  Mobile  on  thenextday;  that  be 
returned  home  with  her  the  same  night,  be- 
tween eight  and  nine  o'clock ;  thathecame 
back,  to  the  city  about  nine  o'clock  that 
night,  with  his  little  son  Willie,  In  order  to 
send  him  to  Atlanta ;  that  at  tbattlme  Mra. 
Emma  Hawe8,and  May  and  Irene,  were  at 
home;  that  heretumad  home  that  night, 
between  one  and  two  o'clock,  and  found 
the  door  of  bis  house  open,  and  his  family 
gone;  that  this  was  the  last  time  he  saw 
any  one  of  these  members  of  his  family 
alive ;  that  he  was  not  on  the  East  Lake 
dummy  on  Monday  night,  and  was  never 
at  East  Lake  in  his  life  bnt  once,  and  that 
was  three  or  four  months  before  the  death 
of  May :  that  he  haa  shown  that  it  would 
have  been  Impossible  for  him  to  have  been 
at  the  scene  of  the  crime,— in  other  words, 
that  he  has  proved  an  alibi;  that  his  con- 
duct has  been  entirely  consistent  with  his 
Innocence,  and  he  has  made  no  declara- 
tions or  admissions  tending  in  any  man- 
ner to  criminate  him ;  and  that  the  state 
has  failed  to  show  either  motive  or  oppor- 
tunity to  commit  the  crime. " 

D^endant  requested  the  court  to  give 
the  following  charges  In  writing,  and  duly 
excepted  to  the  refusal  of  each :  "  (1)  When 
each  of  yon  was  examined  as  to  your 
qaaliflcations  as  Jurors,  whether  you  had 
a  fixed  opinion  against  capital  or  any  pen- 
itentiary punishment,  or  whether  a  con- 
viction could  be  had  on  circumstantial  evi- 
dence, this  question  the  court  was  requii-ed 
to  ask  you  by  statutory  provision,  (Code, 
5  4333;)  but  this  qualification  or  oath 
which  you  have  taken,  as  to  your  qualifi- 
cations, in  no  way  restricts  or  interferes 
with  your  right  [to  decide]  as  to  the 
amount,  sufficiency,  or  degree  of  proof  re- 
quired by  you,  and  each  of  you,  to  find  the 
defendant  guilty  beyond  all  reasonabe 
doubt.  (2)  The  amount,  sufficiency,  and 
degree  of  proof  on  circumstantial  evidence 
In  this  case  is  purely  a  question  for  the 
Jury,  and  is  not  limited  or  restricted  in 
any  way  whatever  by  questions  asked  as 
toyourqualificablons  asjurors.  (8)  If  the 
defendant  knew  that  he  was  actually  di- 
vorced, or  honestly  thought  that  be  was 
divorced,  at  the  time  of  his  last  mar- 
riage, then  the  presumption  of  law  would 
be  that  his  motives  were  Innocent  In  con- 
tracting his  second  marriage.  (4)  If,  from 
the  evidence  in  this  case,  you  have  a  rea- 
sonable doubt  whether  the  defendant  was 
actually  divorced  from  bis  first  wife,  or 
honestly  believed  that  he  was  divorced, 
at  the  time  of  his  second  marriage,  the  law 
presumes  him  innocent  of  any  wrong  mo- 
tive or  Intent  in  contracting  the  second 
maniage.  (5)  As  Jurors,  you  have  the 
right  in  weighing  the  evidence,  and  in  con- 
sidering all  the  questions  arising  in  the 
case,  to  take  into  consideration  all  the 
facts,  circumstances,  and  surroundings  of 
the  defendant.  You  have  the  rigbt  to  take 
into  consideration  the  fact  that  the  de- 
v.780.no.8— 20 


ceased  was  the  child  of  the  defendant ;  and 
the  law  presumes  that  a  parent  has  an  af- 
fection for  his  own  offspring,  and  that,  in- 
stead of  doing  her  harm,  he  would  rather 
protect  her  from  Injury.  (6)  The  law  en- 
tertainsno  presumption  against  thecouree 
of  nature.  On  the  contrary,  it  is  strong 
presumption  of  the  law  that  nature  will 
take  its  usual  course,  and  that  the  defend- 
ant, being  the  father  of  the  child  for 
whose  murder  he  Is  here  indicted,  bore  no 
malice  or  ill  will  towards  the  child,  but,  on 
the  contrary,  that  he  bore  towards  her 
the  love  which  is  natural  lor  a  parent  to 
bear  towards  his  ofispring,  and  that  in 
danger  he  would  rather  protect  and  take 
care  of  her  than  do  her  harm  (7)  The  law 
presumes  that  the  dt^endant  is  Innocent  of 
this  crime ;  and,  in  addition  to  the  usual 
presumption  of  innocence,  the  law  also 
presumes  that  the  defendant  did  not  kill 
or  have  anything  to  do  with  the  killing  or 
injury  of  the  deceased,  if  the  evidence 
shows  that  she  was  his  own  child.  (8) 
The  law  presumes  that  the  defendant  was 
legally  divorced  at  the  time  of  his  second 
marriage,  and  this  presumption  stands  in 
his  favor  until  the  contrary  Is  shown. " 

Code  Ala.  §  2790,  provides  that  the  stat- 
utes of  another  state,  purporting  to  be . 
printed  by  its  authority,  are  evidence, 
without  further  proof.  Section  2754  pro- 
vides, inter  alia,  that  the  court  may  state 
the  evidence  to  the  jury  when  it  is  disputed. 
Defendant  was  convicted,  sentenced  to 
death,  and  appeals. 

E.  T.  Taliatbrro  and  J.  J.  Altaian,  for 
appellant.  W.  L.  Martin,  Atty.  Gen.,  and 
Jaa.  E.  Hawkins,  for  the  State. 

MoClellam,  J.  Three  applications  for  a 
change  of  venue  were  made  In  this  case, 
and  denied  by  the  court.  The  first  was 
filed  on  January  24,  1889;  the  second,  on 
the  8th  of  February ;  and  the  third,  on  the 
22d  of  April.  The  first  was  overruled  on 
January  28th.  The  second  was  passed  un- 
til April  2&A,  and  on  that  day  it  and  the 
third  application  were  severally  and  suc- 
cessively refused.  Separate  exceptions 
were  reserved  by  the  defendant  to  the  ac- 
tion of  the  court  In  each  instance.  The 
first  application,  with  its  exhibits,  wa«,  by 
reference  and  adoption,  made  a  part  of 
the  second;  and  botli  the  first  and  second, 
with  the  exhibits  thereto,  respectively, 
were,  in  like  manner,  made  a  part  of  the 
third.  By  agreement  of  counsel  all  the 
affidavits  and  exhibits  which  had  been 
filed  in  support  or  denial  of  former  appli- 
cations, as  well  as  such  applications  them- 
selves, were  "  taken  and  considered,  with 
the  last  application,  as  a  part  of  the  pro- 
ceedings thereunder. "  The  appellant  now 
severally  assigns  as  error  the  overruling 
of  the  first  two  applications,  as  well  as 
the  last,  and  insists  that,  if  the  action  of 
the  court  below  was  erroneous  in  either 
particular,  he  is  entitled  to  a  reversal. 
This  presents  a  new  question,  and  one  not 
wholly  free  from  difficulty.  The  statute 
provides  that  the  application  "must  be 
made  as  early  as  practicable  before  the 
trial,  or  may  be  made  after  conviction  on 
a  new  trial  being  granted ;  and  the  refusal 
of  such  application  may,  after  final  Judg- 
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ment,  be  reviewed  and  rerlsed  on  appeal.  "^ 
This  language  clearly  contemplates  the 
reservation  of  an  exception  whenever  the 
occasion  for  it  arises,  regardless  of  tbe 
time  at  which  the  trial  is  suheequently 
had ;  and  doubtless  an  exception  properly 
reserved  at  the  time  at  which  a  change  of 
venue  is  reluaed,  and  made  a  part  of  the 
record  by  a  bill  of  ezceptions  talcen  as  of 
that  term  of  the  court,  would  ordinarily 
be  available  on  appeal  from  a  final  judg- 
ment thereafter  rendered.  Snch  was  the 
state  of  facte  involved  in  the  case  of  Hus- 
eey  v.  State,  87  Ala.  121,  6  South.  Rep.  420; 
and,  though  no  issne  was  made  on  the 
point,  the  objection  was  treated  aa  being 
wnli  taicen,  at  a  term  of  tbe  court  prior  to 
tiie  trial.  But  the  subsequent  interposi- 
tion of  another  or  other  applications,  and 
action  upon  them,  complicate  the  question. 
What,  then,  becomes  of  the  exception  first 
reserved?  Does  it  still  infect  the  record 
in  such  manner  that  whatever  action  may 
be  taken  on  the  subsequent  motions,  and 
however  correct  such  action  may  be  in  it- 
self, the  final  judgment  will  be  reversed  if 
this  court  concludes  that,  on  the  facts 
then  presented,  the  first  motion  should 
have  been  granted?  Suppose  such  an  ap- 
plication Is  supported  by  proof  of  violent, 
all-pervading,  and  bitter  prejudice  in  the 
county  against  the  defendant,  yet  is  de- 
nied, and  an  exception  is  lodged  in  the 
record,  and,  years  after  the  case  comes  on 
for  trial,  another  application  is  made,  the 
proof  is  conclusive  and  overwhelming  to 
the  effect  that  all  prejudice  and  bias 
against  the  defendant  has  entirely  subsid- 
ed, and,  even,  has  been  replaced  by  general 
aympa'tiiy  for  the  defendant,  and  belief  in 
bis  innoc«ace,  and  this  application  is  de- 
nied, and  the  trial  is  had,  of  thetadmess 
and  impartiality  of  which  there  Is  no  sort 
of  question,  would  this  court  reverse  a 
judgment  of  conviction  because  of  the  de- 
nial of  the  first  motion,  though  fully  con- 
vinced of  the  propriety  of  the  second  de- 
nial, and  the  fairness  and  impartiality  of 
the  tritil?  Or,  to  further  illustrate,  sup- 
pose the  first  motion  is  improperly  refused, 
the  exception  duly  taken,  and  injected  into 
tbe  record.  The  next  day,  or  at  a  later 
hour  of  the  same  day,  another  motion  is 
made  and  granted.  The  trial  is  removed 
to  another  county,  of  defendant's  own 
selection;  and  he  is  there  tried  and  con- 
victed. Can  that  conviction  be  avoided 
and  annulled  because  of  tbe  court's  refusal 
to  grant  the  first  application  ?  We  appre- 
hend not.  The  end  of  the  law  is  to  secure 
a  fair  and  impartial  trial.  When  an  ap- 
plication is  made  for  a  change  of  venue, 
because  such  a  trial  cannot  be  had  in  tbe 
county  of  indictment,  that  application  is 
Improperly  refused,  and  if,  without  subse- 
quent motion  in  that  behalf,  the  defend- 
ant at  any  later  time  is  tried  and  convict- 
ed, that  judgment  will  be  reversed.  But 
if,  after  such  erroneous  refusal,  the  defend- 
ant again  applies  for  a  removal  of  bis  case, 
he  thereby  opens  up  the  whole  mutter,  in- 
vokes a  trial  de  novo,  and  waives  the  in- 
firmity of  the  record  resulting  from  the 
first  denial.    The  second  hearing  is  in  tbe 
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nature  of  a  new  trial  of  the  specific  issne; 
and  the  defendant's  assault  upon  the  find- 
ing of  the  court  in  that  issue  must  fail  or 
succeed,  as  error  has  or  ha«  not  been  com- 
mitted on  that  hearing,  just  as  error  com- 
mitted on  a  retrial,  and  not  that  infecting 
the  former  trial,  is  alone  available  to  re- 
verse the  second  judgment.  To  hold  oth- 
erwise would  lead  to  inextricable  confu- 
sion and  embarrassment,  and  result  not  In- 
frequently In  defeating  the  avowed  pur- 
poses of  thestatute.  This  '-onstruction  in- 
volves no  curtailment  of  a  defendant's 
right  to  apply  for  a  change  of  venue  as 
often  as  he  may  deem  advisable,  and  se- 
cures to  him  a  removal  of  his  trial  in  all 
cases  when  in  the  judgment  of  the  court 
below,  or  this  court  on  appeal,  he  was  en- 
titled thereto  at  the  time  of  his  last  appli- 
cation. Applying  these  views  to  the  pres- 
ent case,  it  follows  that  only  the  action  of 
tbe  criminal  court  of  Jefferson,  on  defend- 
ant's third  and  last  application,  will  be 
reviewed.  In  discharging  this  duty,  we 
shall  confine  onrs^ves  strictly  to  the  case 
made  before,  and  passed  on  by,  the  pri- 
mary court.  We  enter  upon  the  inquiry, 
indulging  the  presumption  that  the  pro- 
ceedings of  the  lower  court  are  free  from 
error.  Before  its  action  will  be  reversed, 
this  court  must  see  affirmatively  that  er- 
ror has  been  committed.  Tt  is  not  enough 
that  it  may  not  clearly  appear  tbe  ruling 
below  was  right,  or  that  we,  acting  as  a 
court  of  original  jurisdiction,  would  have 
hesitated  to  have  decided  aa  the  primary 
court  has  decided;  but  we  must  see,  and 
see  clearly,  that  its  action  wa«  wrong. 
Edwards  v.  State,  49  Ala.  334;  Lewis  v. 
Teal,  82  Ala.  288,2  South.  Rep.  903;  Spivey 
V.  Allman,  82  Ala.  378,  3  South.  Rep.  628; 
£x  parte  Nettles,  58  Ala.  268. 

The  question,  then,  is,  did  the  criminal 
court  err  in  overruling  defendant's  third 
application  for  a  change  of  venue?  The 
evidence  in  support  of  that  application 
consisted  of  three  several  afiidavits  of  the 
defendant  himself,  to  which,  and  as  a  part 
of  which,  were  exhibited  sundry  excerpts 
from  newspapers  published  In  Jefferson 
county;  and  a  small  book,  entitled  "The 
Hawes  Horror,"  the  afiidavits  of  E.  T. 
Taliaferro  and  William  Vaughan.  defend- 
ant's attorneys;  and  the  afiidavits  of  five 
other  (dtizens  of  the  county.  Each  and  all 
the  afiidavits  of  the  defendant  himself  are 
as  strong,  perhaps,  as  language  could 
make  them,  to  the  effect  in  general  terms, 
that  he  could  not  have  a  fair  and  impar- 
tial trial  in  the  county.  They  give  an  ac- 
count of  the  state  of  public  feeling  im- 
mediately after  discovery  of  the  crime, 
which  was  characterized  by  open  and  vio- 
lent threats  against  him,  and  which  culmi- 
nated on  December  8, 1888,in  an  assault  on 
the  jail  by  a  large  mob,  with  the  avowed 
purpose  of  putting  him  to  death .  They  al- 
lege that  this  sta  te  of  public  feellngwaa  en- 
gendered by  newspaper  publications,  and 
was  kept  alive  and  deepened  and  embit- 
tered, subsequent  to  the  riot  at  the  jail,  by 
other  newsi>aper  publications,  and  the 
book  referred  to  above;  all  of  which  were 
largely  circulated  and  read  in  the  county. 
All  of  these  publications,  he  avers,  were 
either  absolutely  false,  or  so  exaggerated 
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and  distorted  and  denunciatory  of  bim 
that  the  pnbllc  mind  was  inflamed  and  ex- 
cited against  bim,  and  so  continued  to  the 
time  of  the  trial.  He  further  gives  an  ac- 
count of  the  assault  on  the  jail,  and  its 
bloody  repulse,  Involriug  the  death  of  12 
or  16  citizens,  and  the  serious  wounding  of 
as  many  more,  and  affirms  that  this  terri- 
ble calamity  intenslfled  public  sentiment 
against  him  in  such  sort  that  it  was  neces- 
sary to  his  protection  from  mob  violence 
to  have  the  Jail  guarded  for  nearly  a  week 
thereafter  by  a  large  body  of  state  troops, 
rtc.  We  have  given  a  very  careful  examin- 
ation to  tbe  several  publications  exhibit- 
ed to  defendant's  application.  We  fail  to 
find  in  them  any  denunciation  of  the  de- 
fendant calculated  to  arouse  public  resent 
ment.  They  contained  no  undue  assump- 
tion of  his  guilt,  but,  on  the  contrary,  treat 
it  as  an  open  and  disputable  qu^tion. 
Nothing  appears  to  have  been  stated  for 
the  pni-pose  of  arousing  Indignation,  or 
tending  to createprejudice,  except  in  so  far 
as  the  publication  of  the  facts  and  circum- 
stances of  the  murders  as  they  were  devel- 
oped might  have  had  that  effect;  and  in 
stating  the  facts  there  appears  to  have 
been  no  disposition  to  suppress  whatever 
was  favorable  to  defendant.  The  state- 
ments may  have  been,  more  or  less,  over- 
drawn, and  it  would  have  been  very 
strange  if  th^  had  not  been  so,  in  view  of 
the  occasion  and  the  circumstances  under 
which  they  were  made.  They  were,  how- 
ever, such  publications  only  as  papers  all 
over  the  country  are  accustomed  to  make 
under  like  surroundings,  and  we  do  not 
doubt  but  the  matter  contained  in  them 
reached  the  public  with  a  very  much  great- 
er approximation  to  the  exact  truth  than 
if  it  had  passed  from  mouth  to  mouth,  and 
thus  been  disseminated  among  the  people. 
The  publications,  down  to  and  for  several 
days  after  the  Jail  shooting,  show,  beyond 
all  question,  that  there  was,  during  that 
time,  wide-spread  and  Intense  excitement 
and  prejudice  among  the  people  of  Bip- 
mingham  and  vicinity  against  the  defend- 
ant. It  is  immaterial  how  this  state  of 
things  was  produced.  Its  existence  alone 
concerns  us.  And  its  existence  at  that 
time  Is  not  seriously  controverted  by  the 
state,  though  there  is  evidence  in  these  ex- 
hibits, and  in  the  affidavit  offered  by  the 
prosecution,  tending  to  show  that  the  ex- 
citement was  ephemeral  in  its  nature;  as, 
for  instance,  that  intoxication  was  not  an 
unimportant  factor  in  the  condition  of 
things  which  precipitated  the  assault  on 
the  jail,  and  that  by  the  result  of  that  as- 
sault public  feeling  was  diverted  from  the 
defendant,  and  directed  against  tbe  officers 
who  defended  the  Jail  In  such  manner  that 
it  was  said :  "  In  an  Instant  Hawes  and 
his  murdered  wife  and  children  were  for- 
gotten, and  the  excitement  and  fury  of 
the  people  were  directed  against  SheriB 
Smith,"  and  confined  to  acertaln  class  "of 
rash  and  excitable  men,  who  do  not  con- 
stitute the  juries  of  the  county. " 

Did  this  excitement  and  resentment  con- 
tinue down  to  the  trial?  It  may  be  re- 
marked in  the  outset  that  the  conditions 
for  its  continuance  were  much  less  favora^ 
ble,  in  a  large  and  rapidly  Increasing  pop- 
ulation like  that  of  Blnningham  and  Jef- 


ferson county,  than  they  would  have  been, 
perhaps,  in  any  other  county  of  the  state. 
Tbe  publications  made  subsequent  to  the 
disturbances  on  and  about  December  8, 
1888,  were  not  calculated  to  keep  it  alive, 
but,  on  the  contrary,  their  tendency  was 
to  excite  sympathy  for  Hawes,  and  doubt 
of  his  guilt,  rather  than  prejudice  against 
him,  and  assurance  that  he  was  the  perpe- 
trator of  the  atrocious  crimes.  Neither 
these  publications,  nor  anything  else, 
shows,  or  tend  to  show,  a  renewal  at  any 
time  or  anydlHposition  to  renew  mob  vio- 
lence. The  defendant  swears  that  preju- 
dice against  him  nut  only  continued,  hut 
grew  more  bitteragainst  him.  Pretermit- 
ting  the  infirmity  of  interest  which  natur- 
ally infects  his  testimony,  it  Is  manifest 
that  he  was  not  in  a  position  to  know 
much  about  the  state  of  the  public  mind, 
and  for  this  reason,  of  itself,  what  he  says 
is  entitled  to  very  little  weight,  except  in 
BO  far  as  he  is  corroborated  by  other  testi- 
mony. Messrs.  Taliaferro  and  Vaughan, 
and  five  other  witnesses — seven  In  all — af- 
firm the  continued  existence  of  violence 
and  bitter  prejudice  against  the  defendant 
to  such  an  extent  that  he  could  not  possi- 
bly get  a  fair  and  impartial  trial.  They 
speak  from  their  knowledge  of  public  sen- 
timent, derived  from  conversations  with 
very  many  citizens  of  the  county.  The  at- 
torneys say  they  have  been  unable  to  secure 
more  affidavits,  because  very  many  per- 
sons to  whom  they  have  applied,  while 
stating  that  they  did  not  believe  animpar-' 
tial  trial  could  be  had,  yet  refused  to  make 
affidavit  to  that  effeft,  lest  the  enmity 
against  Hawes  should  be  visited  on  them 
also.  Against  this  showing  of  prejudice, 
on  April  23, 1889,  the  state  filed  the  affi- 
davits of  65  citizens  of  the  county,  who 
show  they  had  ample  opportunity  to  know 
the  condition  of  tbe  public  mind  at  that 
time  on  the  subject  under  inquiry.  Among 
them  were  officers  of  the  county,  necessa- 
rily much  in  contact  with  the  people,  news- 
paper men,  bankers,  physicians,  mechan- 
ics, farmers,  railroad  men,  contractors, 
merchants,  mine  operators,  etc.  They  rep- 
resent all  classes  and  avocations,  and  come 
from  the  various  sections  of  the  conn  ty. 
Their  evidence  is  not  of  the  character  held 
of  little  consequence  In  the  case  of  Seams 
V.  State,  84  Ala.  410,  4  South.  Rep.  521. 
They  do  not  give  their  opinion  merely. 
But  they  state  facts  within  their  knowl- 
edge, as  to  public  sentiment  in  the  county 
of  Jefferson,  and  they  give  the  source  of 
their  Information.  They  swear  they  have 
been  thrown  in  contact,  and  have  con- 
versed about  the  Hawes  cases,  with  very 
many  people. — in  some  instances  "hun- 
dreds, "  In  others  "  many  hundreds, "  in  yet 
others  "  thousands, " — from  all  parts  of  the 
conn  I  y.  They  give  the  expressions  of  these 
people,  showing  their  own  and  the  public 
sentiment  and  feeling  in  regard  to  the  de- 
fendant, bis  guilt  or  innocence,  and  his  tri- 
al. They  state  the  expressions  of  these 
very  many  people  on  minor  matters  and 
facts  tending  to  show  public  sentiment. 
They  give  the  opinion  of  these  very  many 
people,  based  upon  their  own  knowledge 
of  the  public  mind,  as  to  whether  the  case 
can  be  fairly  and  impartially  tried  in  the 
county.    All  these  expressions  and  indices 
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as  to  public  eentiment  are  to  the  effect 
that  whatever  leeling  at  one  time  existed 
to  prevent  a  fair  and  impartial  trial  bad 
subsided,  abated,  and  been  dissipated,  and 
that  there  was  no  such  fe«Ung  orprejadice 
at  the  time  of  the  affidavits  as  would  pre- 
vent such  a  trial;  and  from  their  own 
knowledge  of  public  sentiment,  derived 
from  these  sources,  these  afSants  swear 
that  the  excitement  and  prejudice  existing 
against  the  defendant  soon  after  his  arrest 
have  been  allayed,  that  it  did  not  exist  at 
the  time  of  the  trial,  and  that  defendant 
could  then  have  a  fair  and  impartial  trial. 
Here,  then,  was  the  case  upon  which  the 
judge  of  the  criminal  court  acted.  The  de- 
fendant showed  excitement  and  prejudice 
against  him  earlyin  December,  1888,  which, 
nnder  the  rulings  in  Seams'  Case,  supra, 
woald  then  have  entitled  him  to  a  change 
of  venne.  Seven  reputable  witnesses  testi- 
fy, from  their  knowledge  of  pnblic  senti- 
ment, that  this  excitement  and  prejudice 
continued  to  the  time  of  the  trial,  in  the 
latter  part  of  April,  1889,  and  then  infected 
the  proceedings.  Per  contra,  66  reputable 
witnesses,  with  apparently  better  oppor- 
tunities of  knowing  whereof  they  speak, 
testify,  from  their  knowledge  of  public  sen- 
timent, that  this  excitement  and  prejudice 
did  not  continue  to,  and  did  not  exist  at 
the  time  of,  the  trial ;  that  a  fair  and  im- 
partial trial  could  be  had,  and  the  result 
of  it  would  be  cheerfully  accepted.  On 
this  showing  the  final  application  was  de- 
nied. The  authorities  support  the  conclu- 
sion reached  by  the  court  below.  The  in- 
quiry related  necessarily  to  the  time  of  the 
trial.  State  v.  Greer,  22  W.  Va.  800.  The 
denial  of  motions  for  a  change  of  venue, 
under  the  circumstances  shown  here,  and 
on  evidence  similar  to  that  presented  in 
this  record,  has  been  universally  sustained 
in  the  courts  of  last  resort  in  other  states. 
Thus  in  Poe  v.  State,  10  Lea,  673,  it  ap- 
peared that  "when  the  prisoners  were  first 
arrested,  in  February,  1881,  the  people  liv- 
ing in  the  vicinity  of  the  place  where  the 
crime  was  committed  were  inflamed 
against  the  prisoners,  and  mob  violence 
was  threatened.  •  •  •  Nothing  of  the 
kind  occuiTed,  or  appears  to  have  existed, 
at  the  time  of  the  second  trial.  All  excite- 
ment had  died  out,  a  jury  was  readily  im- 
paneled, •  •  •  and  a  verdict  rendered 
in  the  usual  way. "  The  refusal  of  a  change 
of  venue  was  held  proper.  So  in  State  v. 
Bhea,  25  Kan.  676,  the  application  was 
supported  by  the  affidavit  of  defendant, 
alleging  prejudice,  and  setting  out  sun- 
dry newspaper  articles  published  in  the 
county,  containing  statements  of  facts  sim- 
ilar to  those  disclosed  on  the  trial,  and 
severely  denouncing  the  defendant;  and 
also  by  the  affidavit  of  one  of  the  party 
which  was  engaged  in  the  search  for  de- 
fendant, to  the  effect  that  public  feeling 
was  very  bitter  and  denunciatory  against 
him.  There  were  21  coanter-affidavits,  de> 
Dying  general  prejudice  against  defendant; 
and  the  refusal  of  the  application  was  sus- 
tained. And  in  the  case  of  Statev.  Adams, 
20  Kan.  311,  the  application  was  support- 
ed by  "the  affidavits  of  17  pei-Bons,  all  show- 
ing more  or  less  acquaintance  with  public 
opinion,  some  alleging  that  they  had  heard 
frequent  threats  against  the   defendant, 


and  all  expressing  an  opinion  that  there 
was  such  a  prejudice  against  him  as  would 
prevent  a  fair  trial.  In  opposition  there- 
to, the  state  filed  the  affidavits  of  19  per- 
sons,showing  fully  as  great, if  notagreat- 
er,  knowledge  of  the  general  talk  and  sen- 
timent of  the  community,  and  expressing 
the  opinion  that  there  was  no  such  preju- 
dice against  him,  and  that  there  was  no 
reason  why  he  could  not  obtain  a  fair  and 
impartial  trial.  Without  noticing  in  detail 
all  the  matters  referred  to  in  these  afflda- 
vlta, "  says  Justice  Bhbwer,  "  we  may  say, 
in  general,  that  a  perusal  of  them  inclines 
us  decidedly  to  the  opinion  that  the  ruling 
of  the  court  [in  refusing  the  application, 
was  correct,  '  and  it  was  so  determined. 
In  Bohan's  Case  the  application  appears 
to  have  been  rested  on  the  existence  of  a 
"prejudiced,  embittered,  and  poisoned" 
state  of  the  public  mind,  which  had  been 
engendered  by  the  killing  of  two  men,  and 
overdrawn  and  inflammatory  newspaper 
accounts  of  the  crime,  and  evidenced  by 
the  fact  that  a  lawless  mob  had  attempted 
the  life  of  the  prisoner,  and  had  attacked 
the  jail  of  the  county  in  their  efforts  to 
summarily  punish  him.  The  application 
was  supported  by  the  affidavits  of  the 
prisoner,  the  sheriff,  and  the  jailer,  and  ex- 
cerpts from  the  newspapers.  "These affi- 
davits,"says  KiNOMAN,  C.  J.,  "made  out 
a. prima  facie  case- for  removal;  but  the 
state  read  a  g^at  number  [over  ninety] 
affidavits,  from  citizens  of  each  of  the 
townships  of  the  county,  abundantly 
showing  that  there  was  no  such  state  of 
feeling  generally  prevailingthroughoutthe 
county  as  would  prevent  the  accused  from 
having  a  fair  and  impartial  trial  therein, 
or  would  even  make  it  difficult  to  obtain 
an  impartial  jury  for  the  trial. "  And  the 
action  of  the  lower  court,  denying  the  mo- 
tion for  a  chajige  of  venue,  was  affirmed. 
State  V.  Bohan,  16  Kan.  407. 

But  perhaps  the  strongest  case  in  support 
of  the  action  of  thecrlminal  court  of  Jeffer- 
son, to  be  found  in  the  books,  is  that  of 
People  V.  Goldenson,  decided  by  the  su- 
preme court  of  California.  The  defendant, 
himself  a  youth,  had  causelessly  and  wan- 
tonly murdered  a  girl  about  14  years  of 
age.  The  showing  made  for  a  change  of 
venue,  and  the  reasons  of  the  court  forsus- 
talninga  denial  of  tbemotion,  arethusstat- 
ed  by  Patehson,  J.;  "In  support  of  their 
motion  for  a  change  of  venue,  counsel  for 
defendant  made  what  appears  to  be  a  very 
strong  showing.  It  appears  from  the  af- 
fidavits that,  within  a  few  days  after  the 
homicide  had  occurred,  a  crowd  of  people 
assembled  in  front  of  the  house  of  said  de- 
fendant, and  some  of  them  cried  out: 
'  Close  htm  up ; '  '  Make  the  Jew  close  up ;' 
'  Hang  him ;'  '  Lynch  him.'  That  a  guard 
of  police  was  necessary  at  that  time  to 
protect  the  property  of  defendaut's  fam- 
ily. That  for  several  days  defendant's  rel- 
atives feared  to  leave  their  home.  That 
the  shutters  and  windows  of  affiant's  store 
were  broken  by  some  of  tlie  excited  people 
gathered  there,  and  that,  on  the  occasion 
of  the  attempted  removal  of  defendant's 
family,  some  of  their  property  had  been  in- 
jured, and  that  for  several  days  succeeding 
November  10,  1886,  many  people  remained 
continuously  in  thevicinity  of  defendant's 
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home,  uttering  threats  of  violence  against 
defendant  and  bis  {amily.  That  the  news- 
papers in  said  city  and  coanty  were  daily 
denonnciug  said  defendant,  and  demanding 
bis  immediate  execution;  and  that,  for 
the  reasons  given,  it  was  Impossible  for 
defendant  to  receive  a  fair  and  impartial 
trial  in  said  city  and  county.  Mrs.  Gold- 
enson,  the  mother  of  defendant,  incorporat- 
ed in  her  afiidavit  clippings  from  the  news- 
papers, describing  a  meeting  which  took 
place  at  Metropolitan  Hall  on  November 
12,1886.  It  appears  from  said  articles  that 
said  meeting  was  held  for  the  purpose  of 
raising  money  for  the  mother  and  grand- 
mother of  the  deceased,  and  to  engage 
counsel  to  assist  in  the  prosecution  of  the 
defendant,  but  that  many  turbulent  acts 
and  threats  of  mob  violence  were  indulged 
in  by  members  of  said  meeting.  That  on 
the  night  of  said  meeting  the  sheriff  and 
chief  of  police  bad  the  Jail,  where  the  de- 
fendant was  confined,  guarded  by  a  large 
force  of  men,  well  armed,  and  precautions 
had  been  taken  against  any  unlawful  as- 
sault or  attack.  That,  about  8 :30  o'clock 
of  the  night  in  question,  several  thousand 
people  assembled  in  front  of  said  jail,  and 
many  appeals  were  made  tor  Immediate 
viaieiaee;  and  that,  finally,  the  crowd  was 
driven  away  Euid  dispersed  by  a  deter- 
mined effort  of  a  large  force  of  police,  but 
not  nntil  many  blows  had  been  given  and 
Interchanged.  Itfurther  appear8,trom  the 
affidavit  first  quoted,  'that  an  attempt  to 
remove  their  property  on  November  18th 
was  frustrated  by  the  offer  of  violence; 
that  on  November  16th,  under  the  protec- 
tion of  the  police,  a  removal  was  effected ; 
that  affiant  had  read  highly  Inflammatory 
articles  in  the  papers,  calling  for  the 
speedy  trial  and  execution  of  defendant, 
and  had  heard  many  bitter  and  hostile 
expressions  of  opinion  by  citizens  towards 
said  defendant.'  If  this  condition  of  affairs 
existed  at  the  time  of  the  trial,  it  must  be 
admitted  that  the  city  of  San  Francisco 
vras  not  a  proper  community  from  which 
to  attempt  to  select  a  fair  and  impartial 
Jury  for  the  tritd  of  the  defendant.  When 
the  pnblic  mind  is  wrought  into  such  frenzy, 
and  the  public  press  sustains  enraged  citi- 
zens, organized  for  avenging  crime,  in  their 
unlawful  attempts  to  overcome  the  duly- 
constituted  officers  of  the  law,  and  only 
the  superior  force  of  the  latter  prevents 
mob  execution,  no  man  whose  blood  is 
thus  demanded  can  hope  to  secure  the 
rights  guarantied  to  him  by  the  constitu- 
tion. It  is  impossible,  under  such  condi- 
tions, to  secure  an  equal,  exact,  and  Im- 
partial interpretation  and  execution  of 
the  laws ;  which  is  not  only  the  right  of 
every  person,  but  which  is  essential  to  the 
welfare  of  alland  the  conservation  of  good 
government.  But,  while  the  facts  stated 
ui  the  affidavits  on  behalf  of  the  defendant 
are  admitted  to  be  true  substantially,  there 
are  two  sufficient  reasons  why  the  order 
of  the  court  below  denying  the  motion  for 
change  of  venue  should  not  be  disturbed : 
First.  Because  tlie  principal  occurrences, 
upon  which  affiants  for  defendant  based 
their  belief  that  a  fair  and  impartial  trial 
coald  not  be  had,  transpired  within  a  few 
days  after  the  homicide,  and  the  counter- 
affidavits  ffied  by  the  prosecution  tended 


to  show  that  the  excitement  which  had 
been  aroused  by  the  homicide  bad  entirely 
subsided,  and  had  not  prevailed  for  three 
weeks  prior  to  the  time  of  the  application 
for  a  change  of  venue.  We  cannot  say  that, 
under  the  showings  made  by  the  respect- 
ive parties,  the  court  abused  its  discretion 
in  denying  the  motion.  Such  applications 
are  addressed  to  the  sound  discretion  of 
the  court,  and,  where  error  is  assigned, 
a  clear  case  should  be  shown  by  the  rec- 
ord, or  this  court  will  not  interfere. "  Peo- 
ple V.  Goldenson.  76  Cal.  S28, 19  Fac.  Rep. 
161. 

The  excitement  in  Goldenson's  Case  ap- 
pears to  have  been  even  greater  than  that 
shown  to  have  existed  In  Birmingham  on 
the  8th  of  December.  The  newspapers  were 
inflammatory  and  denunciatory,  which 
they  were  not  In  this  case.  Bitter  feeling 
and  prejudice,  are  even  more  clearly  shown 
to  have  existed  immediately  after  the 
crime  in  that  case  than  in  this.  A  much 
shorter  time  elapsed  between  the  date  of 
the  crime  and  public  excitement  and  the 
trial  there  than  here.  There  it  was  three 
weeks;  here  it  was  over  four  months. 
The  proof  of  abatement  and  subsidence  is 
very  much  stronger  in  this  case  than  in 
that.  All  in  all,  that  was  a  very  much 
stronger  showing  tor  a  removal  of  the 
trial  than  is  made  here,  and  hence  pre- 
sented a  very  much  stronger  case  for  a  re- 
versal of  the  action  of  the  primary  court. 
We  do  not  think  we  would,  on  that  show- 
ing, have  reached  the  conclusion  which  the 
California  court  reached,  and  hence  we  do 
not  adopt  the  language  we  have  quoted. 
But  we  do  adopt  the  principle  acted  on  by 
that  court,  that  the  existence  of  popular 
prejudice,  however  bitter  and  violent,  at  a 
given  time,  will  not  authorize  a  removed 
of  the  trial  if  there  has  been  time  for  the 
subsidence  of  it,  and  if  the  afiidavits,  by  a 
fair  and  reasonable  preponderance,  show 
that  the  excitement,  bias,  and  prejudice 
have  subsided  and  been  allayed  in  such 
sort  that  it  is  fairly  shown  that  a  jury 
could  and  would  be  impaneled  in  the 
county,  proceed  with  its  deliberations,  and 
reach  its  verdict  free  from  the  duress  of 
public  opinion,  and  undeterred  from  an  ac- 
quittal of  the  defendant  by  the  adverse 
sentiment  of  the  community.  Guided  by 
this  principle,  and  the  authorities  cited, 
and  looking  alone  to  the  evidence  adduced 
on  the  trial  of  this  issue  before  the  Judge 
of  the  criminal  court  of  JeSerson,  which 
each  member  of  this  court  has  carefully  ex- 
amined, we  are  of  one  mind,  that  it  does 
not  appear  that  he  erred  in  overruling  the 
application  for  a  change  of  venue. 

We  have  not  been  aided  to  this  conclu- 
sion by  a  consideration  of  the  fact  that  a 
Jury,  presumably  free  from  bias  and  preju- 
dice, was  readily  and  easily  obtained. 
That  matter  was  not  before  the  primary 
court  when  it  acted  on  the  motion,  and 
hence  not  properly  before  us  in  reviewing 
that  action.  Moreover,  the  personal  qual- 
ifications of  Jurors  is  not  the  inquiry  in- 
volved in  the  statute  which  authorizes  a 
change  of  venue,  so  much  as  whether  there 
is  such  a  general  public  sentiment  against 
the  defendant  as  would  tend  to  intimidate 
the  honest  and  personally  unbiased  Ju- 
ror, and  deter  him,  even  without  his  being 
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conscious  of  the  Ineidlous  Influence,  Trom 
acquitting  the  defendant,  though  he  might 
have  a  reasonable  doubt  of  guilt.  Seams 
V.  State,  84  Ala.  410.4  South.  Rep.  521; 
Posey  V.  State,  78  Ala. 490;  State  v.  Ford, 
87  La.  Ann.  443.  The  court  did  not  err  la 
refusing  to  examine  witnesses  ore  tenas, 
on  the  Issue  presented  by  the  application 
lor  a  change  of  venue.  Taylor  v.  State, 
48  Ala.  180. 

It  is  contended  for  appellant  that  the 
action  of  the  court  In  discharging  the  Ju- 
ror Gordon,  after  arraignment,  plea,  and 
the  completion  of  the  panel,  and  hence  aft- 
er the  defendant  hnd  been  put  In  jeopardy, 
was  unauthorized  and  illegal,  and  operat- 
ed to  acquit  him.  The  question  as  to 
when,  and  under  what  circumstances,  a 
Juror  may  bedlscharged  beforedellverance 
made,  without  affording  the  prisoner  pro- 
tection from  further  prosecution  under  the 
common  law  guaranty,  now  embodied  In 
the  federal,  and  most.  If  not  all,  the  state, 
conatitutlona,  that  "no  person  shall,  for 
the  same  offense,  be  twice  put  in  Jeopardy 
of  life  or  limb,"  has  been  much  dlscnssed 
by  jurisconsults,  and  many  times,  with 
varying  and  inconsistent  results,  adjudged 
by  the  courts  of  this  country  and  of  Ehig- 
land.  The  rale  was  thus  announced  by 
Lord  Coke:  "To  speak  It  here,  once  for 
all,  If  any  person  be  Indicted  for  treason, 
or  of  felony  or  larceny,  and  plead  not 
guilty,  and  thereupon  a  Jury  is  returned 
and  sworn,  their  verdict  must  be  heard, 
and  they  cannot  be  discharged. "  Without 
impugning  the  doctrine  thus  stated,  as  a 
correct  general  rule,  it  becomes  apparent, 
at  an  early  day,  that,  in  the  nature  of 
things,  it  must  be  subject  to  many  excep- 
tions. Perhaps  the  first  of  these  to  become 
established  was  that  which  allowed  the 
discharge  of  the  Jury,  without  prejudice  to 
further  prosecution,  when  the  judge  had 
completed  his  circuit,  and  the  court  In  the 
la^t  county  of  his  riding  was  adjourned, 
the  jury  in  the  meantime  being  carted  aft- 
er him  through  the  circuit.  Afterwards  it 
was  adjudged,  upon  full  consideration  by 
the  Judges  en  bank,  that  the  prisoner's  con- 
sent thereto  would  authorize  the  with- 
drawal of  a  Juror,  and  a  continuance  of 
the  prosecution;  and,  in  the  case  in  which 
this  exception  was  established,  it  was  sug- 
gested that  there  might  be  several  other 
exceptions,  resulting  from  the  impossibil- 
ity of  proceeding  further  with  the  trial. 
And  so,  from  time  to  time,  other  cases  of 
necessity  have  been  adjudged  sufficient  to 
aathorize  the  discharge  of  a  Jury  without 
verdict,  and  without  the  prisoner's  con- 
sent. Each  time  a  new  exception  to  the 
rule  has  been  admitted,  it  has  been  thecns- 
tom  of  most  courts  to  say  that  the  addi- 
tional exception  thus  allowed,  with  those 
theretofore  established,  constituted  the 
only  cases  in  which  a  jury  could  be  dis- 
charged, and,  in  this  way,  not  a  few  dicta, 
have  been  lodged  in  the  Reports  which 
would  exclude,  not  only  the  discharge  of  a 
Juror  on  account  of  the  sickness  of  his  fam- 
ily, but  many  other  exceptions  which  be- 
came afterwards  to  be  well  recognized.  In 
this  country  there  are  two  distinct  lines  of 
authority  on  the  question.  The  supreme 
courts  of  the  United  States  and  of  several 
of   the   states   hold    that   the  discharge 


of  the  Jury  rests  largely  in  the  nnrevisa- 
ble  discretion  of  the  trial  court.  U.  S.  v. 
Perez,  9  Wheat.  679;  People  v.  Olcott,  2 
Johns.  Cas.  301 ;  Com.  v.  Purchase,  2  Pick. 
521;  U.  S.  V.  Shoemaker,  2  McLean,  114. 
The  courts  of  last  resort  of  otlier  states, 
and  among  them  Alabama,  hold  that  the 
exercise  of  the  power  to  discharge  n  Jnry 
is  not  a  matter  of  unbridled  discretion  in 
the  primary  court,  but  that  its  {U5tion  in 
that  behalf  is  always  open  to  review  on 
appeal  or  writ  of  error.  Com.  v.  Cook,  ft 
Serg.  &  R.  677;  Mahala  y.  State,  10  Terg. 
633;  Lee  v.  State,  28  Ark.  261;  State  v.- 
£phraiin,2  Dev.  &  B.  162;  Ned.  v.  State,  7 
Port.  (Ala.)  189;  Mixon  v.  State,  55  Ala. 
129;  Cook  v.  State,  60  Ala.  39. 

In  these  Jurisdictions  the  discharge  of  a 
Jury  without  verdict,  and  before  the  close 
of  the  court,  or,  at  least,  before  impossi- 
blllty  of  an  agreement  has  been  reasona- 
bly demonstrated,  acquits  the  defendant, 
anless  something  has  occurred  after  Jury 
B  worn  which ,  in  legal  contemplation ,  neces- 
sitates the  withdrawal  of  the  case.  The 
facts  presenting  such  necessity,  recognized 
by  all  courts  as  authorizing  the  discharge 
of  the  jury,  are  the  sickness  of  the  Judge, 
(Nugent  V.  State,  4  Stew.  &  P.  72;)  or  Ju- 
ror, (Fletcher  v.  State,  6  Humph. 249;  Rex 
V.  Edwards,4  Taunt.  309;  Hector  v. State, 
2  Mo.  166;)  or  of  the  prisoner,  (Brown  v. 
State,38  Tex.  482;  State  v.  Wiseman, 68  N. 
C.  203;  Lee  V.  State,  26  Ark.  260;)  of  the  es- 
cape of  a  Juror  from  bis  fellows,  (State  v. 
Hall,  9  N.  J.  Law,  256;  Reg.  v.  Ward,  10 
Cox,  Crim.  Cas.  573;)  or  the  escape  of  the 
prisoner,  (In  re  Battle,  7  Ala.  259;)  and, 
it  would  seem,  the  sndden  illness  of  the  so- 
licitor, unless  he  have  assistants  or  associ- 
ates who  can  proceed  with  the  case,  (D.  S. 
V.  Wataon,  3  Ben.  1.) 

In  this  state  the  broad  doctrine  of  neces- 
sity has  been  thoroughly  established,  and 
it  may  be  considered  as  settled  law  that 
whenever,  from  any  cause,  whether  those 
enumerated  above,  or  any  other,  the  court 
is  unable  to  proceed  with  the  trial,  and  the 
Jury  with  its  deliberations,  and  such  cause 
supervenes  pending  trial,  and  is  of  a  nat- 
ure not  to  be  foreseen,  and  cannot  be  re- 
moved, the  court  is  authorized  to  dis- 
charge the  jury,  and  hold  the  prisoner  for 
further  trial.  In  Nugent's  Case,  where  the 
sickness  of  the  judge  was  held  to  Jnstitythe 
discharge  of  the  jury,  after  reviewing  sev- 
eral of  the  grounds  upon  which  the  dis- 
charge of  the  Jury  Is  authorized,  the  court 
proceeds:  "But,  whatever  should  be  the 
ground  of  the  discharge  of  the  Jury,  it 
should  be  always  on  this  selfsame  principle 
of  necessity.  Otherwise  it  would  seem 
that  the  prisoner  should  not  be  again  pat 
upon  his  trial.  •  •  •  The  principle  once 
settled,  of  necessity  we  will  only  have  to 
inquire  if  the  exception  is  embraced  by  it; 
and,  although  the  progeny  may  be  numer- 
ous. It  seems  to  me  that  there  will  never 
be  much  ditflculty  in  the  application  of  the  . 
rule."  "All  the  authorities  admit  that 
when  any  juror  becomes  mentally  dis- 
abled, by  sickness  or  intoxication,  it  is 
proper  to  discharge  the  jury ;  and,  wheth- 
er the  mental  Inability  be  produced  bystck- 
nesB,  fatigue,  or  incurable  prejudice,  the 
application  of  the  principle  must  be  the 
same.  "    Nugent  v.  State,  4  Stew.  &  P.  79. 
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Tn  Powell's  Case  it  Is  said :  "The  general 
rule,  as  laid  down  by  tlie  bighest  aathori- 
ties  on  the  criminal  law,  is  that  a  jnry, 
once  sworn  and  charged  in  a  case  affecting 
life  or  member,  cannot  be  discharged  with- 
out giving  a  verdict.  Among  the  excep- 
tions to  this  rule  is  this:  That  a  court 
may  discharge  a  ]ary  in  any  case  of  press- 
ing necessity,  and  should  do  so  whenever 
such  a  case  is  made  to  appear. "  Powell 
V.  State,  19  Ala.  680.  "The  sudden  illness 
of  a  juror,  or  of  the  prisoner,  so  that  the 
trial  cannot  proceed,  are  ascertained  cases 
of  necessity,  and  serve  as  examples  to  show 
what  the  law  means  by  a  case  of  neces- 
sity. "    McCauley  v.  State,  26  Ala.  135. 

In  Ned's  Case, supra,  the  f (blowing  prop- 
ositions were  laid  down,  as  being  fuUy 
sustained  by  the  authorities:  "(1)  That 
courts  have  not,  in  capital  cases,  a  discre- 
tionary authority  to  discharge  a  jury  after 
evidence  given.  (2)  That  a  Jury  is  ipso 
facto  discharged  by  the  termination  of  the 
authority  of  the  court  to  which  it  is  at- 
tached. (3)  That  a  court  does  possess  the 
power  to  discharge  a  jury  in  any  case  of 
pressing  necessity,  and  should  exercise  it 
wheneversnchcase  is  made  to  appear.  (4) 
That  8udd«v  Illness  of  a  juror  or  of  the 
prisoner,  so  that  the  trial  cannot  proceed, 
are  ascertained  cases  of  necessity,  and  that 
many  others  exist,  which  can  only  be  de- 
fined when  particular  cases  arise, "  etc. 
And,  as  further  defining  the  necesBity 
which  will  authorize  the  discharge  of  the 
Jury,  Mr.  Justice  Goi.dtrwa.itb  continues: 
"The  law  declares  that  every  one  shall  be 
entitled  to  the  benefit  of  a  trial  by  jury, 
and,  as  long  as  they  continue  in  health  and 
capable  of  reasoning  on  his  case,  he  is  en- 
titled to  the  exercise  of  those  powers. 
Whenever  from  exhaustion,  or  any  other 
cause,  a  Juror  becomes  unable  to  exercise 
these  functions,  and  the  fact  is  shown  to 
the  court  to  be  such  as  must  continue, 
then  a  case  of  necessity  has  occurred,  and 
the  Jury  ought  to  be  discharged. "  Ned  v. 
State,  7  Port.  (Ala.)  213. 

In  the  case  at  bar  the  necessity  for  dis- 
charging the  Juror  Gordon  resulted  from 
the  sickness  of  his  wife  in  such  sort  that 
her  life,  as  the  record  shows,  depended,  in 
the  opinion  of  the  attending  physician,  on 
the  personal  attention  of  her  husband; 
and,  as  the  record  further  recites,  the  crit- 
ical illness  of  the  wife,  and  the  necessity  of 
her  husband's  presence  to  save  her  life,  in- 
capacitated the  juror  for  the  performance 
of  his  duties  as  such.  We  can  easily  con- 
ceive how  this  state  of  things  might,  and 
naturally  would,  have  rendered  this  juror 
Incapable  of  that  calm  and  deliberate  con- 
sideration and  reasoning  which  is  of  the 
essence  of  the  office  of  juror,  and  forthe  ab- 
sence of  which, in  any  member  ofthe  panel, 
the  Jury  should  be  discharged.  As  was 
said  in  Parsons'  Case:  "It  certainly  re- 
qtiires  no  argument  to  show  that,  if  the 
wife  or  child  of  a  Juror  Is  at  the  point  of 
death,  he  would  not  be  in  a  state  of  mind 
to  discharge  the  duties  which  devolved  up- 
on him  with  that  degree  of  patience,  calm- 
ness, and  deliberation  which  was  due  in 
the  invt-stigation  of  cases  of  this  magni- 
tude and  importance;  and  it  would  un- 
questionably be  the  duty  of  the  court  to 
discharge   a  Juror,   under    such   circum- 


stances." Parsons  v.  State,  22  Ala.  63. 
It  is  true  that  the  point  thus  discussed 
was  not  directly  dt  issue  in  the  Parsons' 
Case,  and  hence  the  language  we  have 
quoted  is  obiter  dictum.  But  it  is  in  line 
with  all  previous  adjudications  in  this 
state  defining  the  necessity  which  will  au- 
thoriie  the  discharge  of  a  Jury,  and  is  but 
the  heralding  of  another  "  of  the  progeny 
of  the  principle  of  necessity,  "as  expounded 
in  the  earlier  case  of  Nugent  v.  State,  su- 
pra. 

But  we  need  not  rest  our  approval  of  the 
primary  court's  action  alone  on  the  cases 
and  considerations  above  adverted  to. 
There  is  no  case  to  be  found  in  the  boolcs 
which,  in  dicta  or  otherwise,  expressly  neg- 
atives the  correctness  of  such  action,  un- 
der the  circumstances  shown  by  this  rec- 
ord. In  one  case,  and  one  only,  so  far  as 
exhaustive  investigation  by  the  court  and 
counsel  discloses,  this  precise  question  was 
fairly  presented,  and  upon  its  decision 
hung  the  life  of  the  prisoner.  In  that  case 
it  was  held  that  the  serious  sickness  of  the 
wife  of  a  Juror — an  illness  not  shown  to 
have  been  so  critical  as  in  the  present  case 
— presented  a  necessity  for  the  discharge  of 
the  Jury,  without  prejudice  to  further  pros- 
ecution. Com.  T.  Fells,  9  Leigh,  613.  And 
a  strictly  analogous  case  was  decided  by 
the  West  Virginia  court,  where  it  was  held 
a  necessity  to  discharge  a  Juror  was  pro- 
duced by  the  death  of  his  son,  and  the  ef- 
fect on  his  mind  of  information  of  bis  be- 
reavement. State  V.  Davis,  81  W.  Va.  390, 
7  S.  E.  Hep.  24. 

The  case  in  hand  is  strengthened  by  the 
tact  that  our  statute  authorises  the  court 
to  discharge  a  Juror  on  account  of  his  ill- 
ness, or  for  any  other  cause  which  in  the 
opinion  of  the  court,  renders  it  necessary. 
Code, §4453.  And,  while  the  necessity  must 
be  of  the  class  defined  by  the  adjudged 
cases  to  which  reference  has  been  had,  sud- 
den, unforeseen  by  the  court,  irremovable, 
and  incapacitating  a  Juror  or  thejury, or  the 
Judge,  or  prisoner,  or,  under  some  circum- 
stances, the  prosecuting  officer,  from  prop- 
erly and  efficiently  discharging  their  duties. 
or  attending  to  the  trial,  yet  the  statute 
is,  at  last,  a  legislative  expression  to  the 
effect  that  the  instances  of  such  necessity 
are  much,  more  numerous  than  were  for- 
merly suppoBe<l  by  some  courts.  Enact- 
ments of  this  character  have  been  held  to 
authorize  thedlscharge  of  a  Jury  under  cir- 
cumstances which  would  not  have  justified 
that  action  at  the  common  law,  (Crook- 
ham  V.  State,  5  W.  Va.  510;)  but,  we  ap- 
prehend, to  accord  them  this  effect  would 
be  to  encroach  upon  the  constitutional 
protection  against  putting  a  defendant 
twice  in  jeopardy  for  the  same  offense. 

The  motion  of  the  defeudant  to  quash 
the  indictment,  on  the  ground  that  the 
grand  jury  which  returned  It  was  sum- 
moned for  one  week  only,  and  the  indict- 
ment was  not  returned  until  after  the 
lapse  of  that  time,  was  properly  overruled. 
The  record  does  not  support  the  averment 
of  fact  upon  which  reliance  was  had.  On 
the  contrary,  It  aUlrmatively  appears  that 
the  grand  jurors  were  drawn  and  sum- 
moned "forthe  term,"  as  the  law  requires. 
The  words,  "  to  serve  as  grand  jurore  for 
the  week, "  ate  inconsistent  with  and  con- 
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tradlctory  of  the  terms  of  the  writ  required 
by  law  to  be  isaned,  and  which  was  issued, 
In  this  case,  and  they  were  properly  treated 
by  the  court  below  as  surplusage. 

The  court  did  not  err  in  overruling  de- 
fendant's motion  to  quash  the  venire.  In 
so  far  as  that  motion  was  predicated  on 
the  fact  that  the  jurors  for  the  trial  of  this 
case  had  been  dra  wn  and  summoned  under 
and  in  compliance  with  a  statute  passed 
after  the  commlssiou  of  the  offense,  its  de- 
nial is  fully  supported  by  the  authorities. 
Lore  V.  State,  4  Ala.  17S ;  Sooth  v.  State, 
86  Ala.  617, 6  South.  Rep.  52,  and  casescited. 
The  other  grounds  of  the  motion  are  rest- 
ed on  the  mere  tact  that  the  clerk  had  not 
written  up  the  minutes  of  the  primary 
court,  and  hence  there  was,  strictly  speak- 
ing, no  record  of  the  order  for  the  special 
venire.  The  transcript  before  us  demon- 
strates that  the  order,  in  due  form,  was 
made,  and  that  a  copy  of  it  was  regularly 
served  on  the  defendant,  as  also  a  list  of 
the  Jurors  summoned  under  it  for  his  trial. 
The  prisoner  thus  had  every  right  which 
the  law  secures  to  him  in  this  connection, 
and  he  was  not,  and  could  not  have  been, 
prejudiced  by  the  temporary  delay — notat 
allunnsual  in  practice — of  the  clerk  in  trans- 
cribing the  order  of  the  Judge  into  the  rec- 
ord of  the  court. 

It  is  the  duty  of  the  court  to  ascertain 
whether  Jurors,  examined  on  their  voirdire 
have  the  statutory  qualifications;  and, 
among  other  things,  he  should  inquire  of 
them  whether  they  have,  at  the  time  of 
their  examination,  a  fixed  opinion,  as  to 
the  guilt  or  innocence  of  the  defendant, 
which  would  bias  their  verdict.  It  is  man- 
ifestly immaterial  whether  they  at  any 
time,  or  for  any  length  of  time  in  the  past, 
have  had  such  opinion.  We  understand 
from  the  record  that  this  duty  was  fully 
performed  with  reference  to  the  juror  Penn ; 
and  he  was  declared  to  be  a  competent 
Juror.  Defendant's  attorney  then  requested 
the  court  to  propound  to  him  the  further 
inquiry  whether  he  had  not  before  that 
time  heA  a  disqualifying  opinion  on  the 
question  of  guilt  vel  non.  We  are  unable 
to  see  what  bearing,  or  any  relevancy, 
the  answer  tu  this  question  could  have 
had  on  the  issue  which  the  court  was  called 
on  to  determine.  He  was  equally  a  com- 
petent juror,  whether  he  answered  yea  or 
nay.  "The  only  end  to  be  subserved  by  In- 
quiry on  this  point  was  to  advise  the  de- 
fendant as  to  the  expediency  of  peremptor- 
ily challenging  the  juror.  Certainly  there 
is  no  duty  resting  on  the  court  to  go  into 
an  inquisition,  the  sole  purpose  of  which 
is  to  aid  the  defendant  to  determine  wheth- 
er he  win  challenge  a  Juror  peremptorily. 
But,  even  if  it  be  conceded  that  an  affirma- 
tive response  to  the  question  would  have 
authorized  a  challenge  for  cause,  the  ac- 
tion of  the  court  must  still  be  held  free 
from  error.  To  require  the  court  to  enter 
upon  such  an  investigation  would  be  even 
more  objectionable,  because  involving  a 
greater  expenditure  of  time,  than  the  prac- 
tice condemned  in  Bales'  Case,  of  allowing 
such  examination  directly  by  defendant's 
attorney.  There  it  is  said :  "We  know  of 
no  authority, and  wepercelveno  reason,  for 
any  such  speculative,  inquisitorial  practice, 
consuming  needlessly  the  time  of  the  court, 


ajid  offensive  to  the  persons  subjected  to 
it.  The  rule  is  ancient  that  neither  party 
has  a  rlghtto  interrogate  a  jurorbefore  he 
is  challenged."  Bales  v.  State,  (53  Ala. 
88.  See,  also.  State  v.  Brooks,  92  Mo.  542, 
5S.  W.  Rep.  257,  330;  Penn  v.  State,  62 
Miss.  450. 

The  theory  of  the  prosecution  in  this 
case,  as  developed  on  the  trial,  was  that 
the  defendant  conceived  that  the  lives  of 
Emma  Hawes,  his  wife,  and  of  their  chil- 
dren, May  and  Irene,  stood  between  him 
and  the  consummation  of  a  second  mar- 
riage, and  hence  that  the  motive  which 
prompted  the  murder  of  each  of  them  was 
the  same.  There  was  evidence  tending 
strongly  to  support  this  theory,  and  to 
show  that  the  death  of  each  one  of  the 
victims  was  but  a  part  of  a  system  in 
which  the  lives  of  all  were  involved,  and  In 
the  working  out  of  which,  to  the  accom- 
plishment of  defendant's  ulterior  purpose, 
the  life  of  each  was,  in  substantially  the 
same  manner,  ruthlessly  sacrificed.  Under 
these  circumstances,  all  evidence  going  in 
any  way  to  connect  the  defendant  with 
the  murder  of  his  wife,  or  of  his  daughter 
Irene,  was  relevant  to  the  issues  Involved 
on  his  trial  for  the  murder  of  May,  and 
was  properly  admitted.  Lawson  v.  State, 
20  Ala.  65;  Alsabrooks  v.  State,  ^2  Ala. 
25;  Oassenheimer  v.  State,  Id.  313;  Cross 
V.  State,  78  Ala.  430;  Ingram  v.  State,  39 
Ala.  247;  McDonald  v.  State,  83  Ala.  46,  3 
South.  Rep.  305;  2  Bish.Crim.  Proc.  §§  189, 
235,  261,  827;  Com.  v.  Robinson,  146  Mass. 
571, 16  N.  E.  Rep.  452,  and  cases  cited. 

The  witness  Cann,  being  called  to  prove 
a  conversation  he  had  with  the  defendant 
at  the  time  of  his  arrest,  testifled  that  he 
was  then  acting  as  a  reporter  tor  the  Even- 
ing Chronicle;  that  he  made  notes  of  the 
conversation,  and  from  them  wrote  out 
an  account  of  what  was  said  for  the  pa- 
per; and  that  this  account  was  published 
in  the  paper,  after  being  cut  down,  and 
some  parts  of  it  omitted.  It  was  shown 
that  the  notes  from  which  the  article  was 
written  had  been  destroyed.  Upon  this 
showing,  the  witness  was  allowed  to  re- 
fer to  and  read  the  article  as  published,  to 
refresh  his  memory  in  regard  to  what  was 
said  by  the  defendant  at  the  time  in  ques- 
tion. To  this  there  was  an  exception. 
We  do  not  think  it  is  tenable.  The  ar- 
ticle as  published  was  written  by  the  wit- 
ness. Itcontalned,  the  witness  swears,  the 
substance  of  what  the  defendant  said. 
The  question  presented  by  the  exception 
comes  within  the  principle  adjudged  In  the 
care  of  Home  v.  Mackenzie,  6  Clark  &  F. 
628,  where  a  surveyor  was  permitted  to  re- 
fresh his  recollection  by  reference  to  a  print- 
ed copy  of  his  report,  which  had  been  made 
up  from  his  original  notes,  of  which  It 
was,  in  substance,  though  not  In  words,  a 
transcript;  and  in  the  case  of  Topham  v. 
McGregor,  1  Car.  &  K.  320,  in  which  the 
writer  of  an  article  In  a  newspaper  was  let 
in  to  swear  to  the  facts  stated  in  the  ar- 
ticle, though  he  had  no  independent  recol- 
lection of  them,  but  swore  that  all  the 
statements  made  in  a  series  of  articles, 
of  which  this  was  a  part,  were  true.  The 
same  principle  Is  negatively  asserted  in 
New  York,  where  the  court  held  that  tlie 
memory  ol  a  witness  could  not  be  refreshed 
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byrrference  to  an  article  which  "did  not 
purport  to  he,  and  was  not  in  truth,  a 
statement  of  a  conversation  with  or  dec- 
larations made  by  the  plaintiff,"  and 
which  was  therefore  not  competent  lor 
the  purpose  In  view.  Downs  v.  Railroad 
Co.,47N.  Y.87;  1  Whart.Ev.g  .522;  2Tayl. 
Ev.  1198  et  seq. ;  Acklen  v.  Hickman,  68 
Ala.  494. 

It  is  a  thoroughly  well-settled  and  famil- 
iar principle  thatcommunicatlons between 
client  and  attorney,  or  from  any  person 
to  an  attorney,  with  a  view  to  establish- 
ing the  relation  of  client  and  attorney  as 
to  a  particular  matter,  and  securing  pro- 
fessional advice  or  other  aid  in  respect 
tiiereto,  are  privileged,  and  cannot  be  put 
in  evidence,  unless  the  privilege  be  waived 
by  the  client.  It  is  eqnally  well  established 
law  that  an  interpreter,  intermediary, 
agtmt,  or  clerk  of  an  attorney,  through 
whom  communications  between  attorney 
and  client  are  made,  stands  upon  the  same 
looting  as  his  principal,  and  will  not  be  al- 
lowed to  divulge  any  fact  coming  to  his 
knowledge  as  the  conduit  of  Information 
between  them.  But  the  rule  extends  no 
further  than  this.  The  reasons  upon  which 
It  rests,  the  salutary  objects,  sought  to  be 
obtained  by  its  observance,  do  nut  require 
that  it  should  embrace  communications 
made  to  an  attorney  otherwise  than  In 
securing  or  directing  his  professional  serv- 
ices, or  communicatlonB  made  to  the 
agent  or  clerk  of  an  attorney  otherwise 
than  for  transmission  to  the  attorney,  or, 
at  least,  in  and  about  and  in  furtherance 
of  the  discharge  of  the  duties  incident  to 
the  confidential  relation.  The  privilege, 
in  other  words,  is  confined  to  communica- 
tions between  the  attorney  and  his  client ; 
and  extends  to  the  necessary  organs  by 
which  such  communications  are  made,  but 
nofurther.  ITayl.  Ev.791,792;  IGreenl.Ev. 
§§  289,  240;  Whart.  Ev.  §§  681,  582;  Taylor 
V.  Forster,  2  Car.  &  P.  195 ;  Moss  v.  Bran- 
der,  1  Phillim.Ecc.254;  Studdy  v.  Sanders, 
2  Dowl.  &  R.  847;  Cotton  v.  State,  87  Ala. 
76,  6  South.  Rep.  396. 

The  privilege  does  not  include  communi- 
cations made  by  one  person  to  another, 
under  the  erroneous  supposition  that  the 
other  is  an  attorney,  (Fountain  v.  Young, 
6  Esp.  113;  J  and  hence  not  where  they  were 
made  to  a  law  student  in  the  office  of  an 
attorney,  although  he  represented  himself, 
and  was  believed,  to  be  the  attorney, 
(Barnes  v.  Harris,  7  Cush.  576.)  And,  on 
the  other  hand,  the  rule  of  exclusion  man- 
Uestly  would  not  apply  to  communications 
made  by  a  person  to  an  attorney  in  igno- 
rance of  his  professional  character,  and 
hence  necessarily  without  any  purpose  of 
securing  his  professional  aid.  And  it  is 
equally  clear  that  communications  made 
to  a  person  who  was  in  fact  the  agent  or 
clerk  of  an  attorney,  but  of  which  fact  the 
other  was  not  atlvtsed,  could  not  have 
been  confidentially  Imparted,  or  made 
with  a  view  to  their  being  repeated  to  an 
attorney,  and  are  not  privileged.  The 
facts  last  hypothesized  are  precisely  those 
Involved  in  the  adroissiouof  the  testimony 
of  the  witness  Glover,  to  which  an  excep- 
tion was  resei-ved.  Glover  was  the  confl- 
rlontial  law  clerk  of  Hewitt,  Walker  &  Por- 


ter, attorneys.  Defendant  came  to  the  of- 
fice of  that  firm,  and,  finding  the  witness 
there,  asked  whether  he  was  a  lawyer. 
The  witness  replied  in  the  negative.  Then 
without  further  Inquiry,  or  any  knowledge 
respecting  witness'  relations  to  the  attor- 
neys, and  without  evincing  any  desire  or 
purpose  to  have  witness  communicate  to 
them  what  he  was  about  to  say,  he  made 
the  statements  deposed  to  by  the  witness. 
Very  clearly  these  sta  temen  t  were  not  privi- 
leged communications,  and  there  was  no  er- 
ror in  admitting  them  in  evidence.  Weeks, 
Attys.  §§  143, 144. 

The  transcript  of  the  record  of  the  de- 
fendant's marriage  In  the  state  of  Missis- 
sippi was  not  certified  as  required  by  the 
act  of  cong^resB  for  the  authentication  of 
the  records  of  one  state  in  the  court  of  an- 
other. The  actof  congress,  however,  is  not 
exclusive  of  any  other  method  of  authenti- 
cation of  public  office  books  which  the 
courts  may  deem  it  proper  to  admit,  or 
the  states  see  fit  to  adopt.  1  Greenl.  Ev.  § 
489;  Packard  v.  Hill,  2  Wend.  411;  Lo- 
throp  V.  Blake,  3  Pa.  St.  483;  Hempstead 
V.  Reed,  6  Conn.  480.  And  the  inquiry  is 
whether  Alabama  has  adopted  a  different 
mode  of  certification  in  respect  to  the  rec- 
ord in  question.  Section  2780  of  the  Code 
provides :  "  Registers  of  marriages,  births, 
and  deaths,  kept  in  pursuance  of  law,  or 
any  rule  of  a  church  or  religious  society, 
may  be  certified  by  the  custodian  thereof ; 
and,  when  so  certified,  are  presumptive  ev- 
idence of  the  facts  therein  stated,  a^s  well 
as  of  the  law  or  rule  in  pursuance  of  which 
such  registry  was  made,  and  of  the  author- 
ity to  certify  the  same. " 

It  is  Insisted,  however,  that  this  statute 
has  no  application  to  registers  of  mar- 
riages, etc.,  made  and  kept  out  of  the  state. 
We  are  unable  to  admit  this  contention. 
The  provision  is  found  in  the  chapter  of 
the  present  Code  devoted  to  "  Evidence, " 
and  is  a  part  of  an  article  thereof  which 
undertakes  to  give  the  "General  Rules  of 
Evidence. "  In  that  article  are  several  sec- 
tions declaring  entries  in  certain  books  to 
be  competent  evidence,  and,  though  they 
contain  no  express  declaration  as  to 
whether  such  books  kept  beyond  the  state 
would  be  Sidmlsslble,  yet  it  is  clear  that 
books  of  the  class  mentioned  would  be 
competent,  wherever  they  were  kept  or 
the  entries  made.  Such,  tor  Instance,  are 
the  books  of  physicians,  provided  for  by 
section  2777,  and  entries  and  memoranda 
made  by  a  deceased  representative,  guard- 
ian, or  trustee,  as  provided  for  by  section 
2778.  It  can  scarcely  be  doubted  that  the 
competency  of  such  books  is  unaffected  by 
state  lines.  Again,  there  are  several  other 
sections  embraced  in  this  article  which 
provide  that  certain  certificates,  books, 
etc.,  made  or  kept  In  this  state,  shall  be  re- 
ceived in  evidence.  This  limitation  is  very 
gersnaslve  to  show  that  the  law-makers 
ad  in  mind  throughout  the  article  the  dis- 
tinction between  books,  records,  and  cer- 
tificates within  the  state  aud  those  with- 
out, and  that,  whenever  it  was  the  legis- 
lative purpose  to  confine  the  operation  of 
the  law  to  the  boundaries  of  the  state, 
that  purpose  was  expressed.  But.  aside 
from  these  considerations,  section  2780,  we 
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think,  clearly  Indicates  on  Its  face  that  It 
■was  not  to  be  confined  to  the  state.  All 
of  Its  terms  are  general,  and  Its  last  clanse 
is  wholly  inconsistent  with  the  construc- 
tion- contended  for  by  appellant.  That 
clause  makes  the  certlficnte  of  the  custodi- 
an of  the  record  authenticated,  "presump- 
tive evidence  of  the  facts  therein  stated,  as 
■well  as  of  the  law  or  rule  In  pursuance  of 
which  the"  record  is  kept,  and  of  the  au- 
thority to  certify  the  same.  With  respect 
to  such  record  kept  in  pursuance  of  la^w, 
the  provision  quoted  could  have  no  field  of 
operation,  were  we  to  confine  the  act  to 
i-^sters  kept -within  the  state.  Thecourts 
are  held  to  know  the  laws  of  this  state, 
which  provide  tor  records  of  marriages, 
etc.,  and  they  could  not  look  elsewhere 
thau  in  the  statute  books  for  evidence  of 
what  these  laws  contain.  In  like  manner 
our  courts  judicially  know  the  custodian  of 
the  records  of  marriages  made  in  pursu- 
ance of  laws  of  the  state,  and  that  he  is  au- 
thorized to  certify  transcripts  thereof.  But 
the  laws  of  other  states  mast  be  proved, 
and  we  cannot  give  effect  to  the  plain 
terms  of  the  section  under  consideration 
without  holding  that  It  was  intended  to 
provide  one  mode  for  the  proof  of  laws  of 
other  states,  under  which  marriage  regis- 
ters are  kept,  and  forproof  of  the  authori- 
ty of  the  custodian  thereof  to  certify  cop- 
ies of  the  same,  and  therefore  that  all  the 
provisions  of  that  section  apply  as  well  to 
records  made  and  kept  beyond,  as  to  those 
kept  within,  the  state.  Carhart  v.  Clark's 
Adm'r,  31  Ala.  396. 

The  Code  of  MlBslsslppl  was  properly  ad- 
mitted in  evidence  to  show  what  oflBcer  in 
that  state  Is  thecustodian  of  its  records  of 
marriages.  Clanton  v.  Barnes,  50  Ala. 
260 ;  Code,  $  2790.  The  evidence  of  the  wit- 
ness Glover,  on  cross-examination,  as  to 
the  character  of  defendant, — that  he  "had 
heard  forthe  last  few  years  that  defendant 
had  frequent  difficulties  with  and  struck 
his  wife,  "—was  properly  admitted,  under 
the  rule  laid  down  In  the  case  of  Moulton 
v.  State,  R  South.  Bep.  758,  (at  present 
term.) 

The  definitions  of  "murder"  and  "man- 
slaughter," given  by  the  court  in  its  gen- 
eral charge,  are  In  accordance  -with  the 
doctrines  elaborately  discussed  and  adop- 
ted by  this  court  in  cases  of  Judge  v.  State, 
58  Ala.  406,  and  Mitchell  v.  State,  60  Ala. 
26,  and  reaffirmed  in  the  cases  of  De  Arman 
▼.  State,  71  Aia.  358 ;  Lang  v..  State,  84 
Ala.  1,  4  South.  Rep.  193;  Cleveland  v. 
State,  86  Ala.  1,  5  South.  Rep.  426;  and 
many  others. 

The  objections  to  that  part  of  the  gen- 
eral charge  which  undertook  to  state  the 
theories  which  the  evidence  for  the  prose- 
cution and  defense,  respectively,  tended  to 
establish,  is  untenable.  The  tendencies  of 
the  evidence  on  either  hand  appear  to  be 
very  accurately  set  forth  by  the  presiding 
judge,  and  his  right  to  thus  bringthe  facts 
at  issue  to  the  attention  of  the  jury  is  un- 
doubted. Code,  §  2754;  Tldwell  v.  State, 
70  Ala.  44:  1  Blsh.  Crim.  Proc.  §  979. 

Of  the  charges  requested  by  the  defend- 
ant, and  refused,  the  first  and  second 
were  to  the  effect  that  the  statements  of 
Jurors,  when  examined  on  their  voir  dire. 


that  they  had  no  fixed  opinion  against 
capital  or  penitentiary  punishment,  and 
that  they  believed  conviction  conldbe  had 
on  circumstantial  evidence,  in  no  way  in- 
terfered -with  or  restricted  their  right  to 
determine  the  amount,  sufficiency,  or  de- 
grce  of  proof  necessary  to  a  conviction, 
tended  directly  to  mislead  the  jurylnto  the 
belief  that  they  would  be  authorieed  to  ac- 
quit the  defendant  on  the  ground  that 
proof  of  his  guilt  rested  solely  on  evidence 
of  circumstances,  notwithstanding  snch 
e'videoce  convinced  them  beyond  a  rea- 
sonable doubt. 

Charges  numbered  8,  4,  and  8,  to  the  ef- 
fect, that  if  the  defendant  at  the  time  of 
his  second  marriage  had  been,  or  honestly 
believed  he  had  been,  divorced  from  his 
first  wife,  the  law  Imputes  innocent  mo- 
tives to  him  In  contracting  the  last  mar- 
riag:e,  were  properly  refused.  He  was  not 
being  tried  for  entering  Into  the  marriage 
relation  a  second  time.  The  motives 
which  actuated  him  in  that  behalf  are  be- 
yond any  Issue  Involved,  or  which  could 
have  been  raised,  in  this  case.  The  utmost 
purity  of  purpose  in  that  consummation 
may  be  conceded  to  him,  and  no  light  be 
thereby  thrown  upon  the  question  of  his 
guilt  or  innocence.  His  right  to  marry 
again  was  precisely  the  same,  in  legal  con- 
templation, whether  he  had  been  divorced 
from  Emma  Hawes  or  had  slain  her;  and 
his  reasons  for  desirng  to  remarry  may 
have  been,  and  doubtless  were,  the  same, 
however  he  put  himself  In  a  position  to 
exercise  the  right. 

The  law  presumes  innocence  of  crime  in 
all  cases  until  the  contrary  is  shpwn. 
But  we  know  of  no  principle  upon  which 
to  this  general  presumptiou  of  innocence, 
other  presumptions,  depending  on  the  re- 
lations which  the  alleged  criminal  bore  to 
the  victims  of  the  crime,  could  be  added. 
If  a  man,  in  addition  to  the  general  pre- 
sumption. Is  entitled  to  further  protect 
himself  from  punishment  by  a  presumption 
of  affection  for  his  daughter,  we  see  no 
reason  why  the  principle  may  not  be  ex- 
tended to  other  relatives  Indefinitely,  and 
to  his  friends,  and  even  to  mankind  at 
large,  upon  evidence  of  his  kindly  and  af- 
fectionate disposition,  or  relations  general 
and  special,  thus  multiplying  the  issues 
without  limit,  and  confusing  the  jury. 
Such  is  not  the  law.  The  presumption  is 
single,  and  the  same  in  all  cases,  and  in  all 
must  be  overturned  by  evidence  which  ex- 
cludes every  other  reasonable  hypothesis 
than  that  of  guilt.  Beyond  this,  what- 
ever the  relations  of  the  alleged  author 
and  the  victim  of  the  act  charged,  the 
prosecution  need  not  go.  Charges  5, 6,  and 
7  were,  therefore,  properly  refused. 

Moreover,  all  of  the  charges  requested 
by  the  defendant  and  refused  were  mere 
arguments,  and  most,  If  not  all,  of  them 
of  themselves  Indicate  that  they  were  in- 
tended to  meet  some  position  advanced  in 
argument  on  the  part  of  the  state.  On 
this  ground  alone,  each  of  them  was  prop- 
erly refused. 

Every  exception  reserved  in  this  case  has 
been  carefully  Investigated.  Every  excep- 
tion argued  by  counsel,  and  several  which 
were  not  argued,  have  been  treated  in  this 
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opinion.  There  are,  however,  eeveral  ex- 
ceiitions  upon  which  we  have  not  written, 
because  they  are  patently  without  merit, 
and  because  of  our  desire  to  set  some  limit 
to  an  opinion  already  very  long. 

We  find  no  error  In  the  record,  and  the 
judgment  of  the  Jefierson  criminal  court 
is  affirmed. 

The  day  fixed  by  the  Court  below  for  the 
execution  of  the  sentence  of  death  pro- 
nounced against  defendant  having  passed. 
It  becomes  our  duty  to  specify  another 
day  for  bis  execution.  It  is  accordingly 
ordered  and  adjudged  that  on  Friday,  the 
28th  day  of  February,  1890,  the  sheriff  of 
JetferBon  county  execute  the  sentence  of 
the  law  by  banging  the  defendant,  the 
said  Dick  Hawes,  by  the  neck  until  be  is 
dead,  in  obedlrace  to  the  judgment  and 
sentence  of  the  criminal  court  of  Jefferson 
county,  aa  herein  affirmed. 


(8S  Ala.  >1} 


Rains  ▼.  Statb. 


(Supreme  Court  of  Alabama.    Jan.  28, 1890.) 

MUBDKB — ChASOE  07  VeNUB — EtIDBNCS — IS- 
BTBUOTIONB. 

L  On  a  mnrder  trial,  a  change  of  yenne  is  not 
warranted  by  defendant's  testimony  that  at  the 
time  of  his  arrest  a  mob  was  formed  to  hang  him, 
and  that  the  ofScer  who  arrested  liim  avoided  the 
mob  by  going  another  route,  and  by  the  testimony 
of  two  other  witnesses  that  people  generally  be- 
lieve defendant  gniltjr,  and  thlnkhe  ought  toaliide 
the  consequences,  where  the  arresting  officer  tes- 
tifies that  ne  never  heard  of  any  mob. 

3.  Where  it  appears  tliat  the  acceptance  of  a 
loan  by  deceased,  who  was  defendant's  brother, 
from  a  third  person,  angered  defendant,  and  con- 
tributed to  the  quarrel  resulting  in  the  killing, 
evidence  tliat  defendant  had  previously  sued  the 
third  person  for  slander,  the  suit  liavlng  been 
based  on  deceased's  affidavit  but  not  of  the  par- 
tioulars  of  such  suit,  is  admissible. 

8.  When  defendant  testifies  that,  during  the 
quarrel  between  himself  and  deceased,  the  tatter 
spolie  of  defendant's  daughter,  he  may  be  asl^ 
on  cross-ezaminatioa  if  wtiat  deceased  said  was 
slanderous. 

4.  Threats  of  defendant  against  deceased,  ron- 
ning  through  many  monttis  down  to  just  prior  to 
the  killing,  are  adiniasible  on  the  question  of  mal- 
ice. 

5.  It  is  improi>er  to  ask  a  witness  if  a  certain 
portion  of  his  testimony  is  as  truthful  as  the  bal- 
ance. 

6.  Where  defendant  testifies  in  his  own  be- 
half, he  may  be  asked,  on  cross-examination, 
where  he  was  from  tlifl  time  of  the  killing  until 
his  arrest 

7.  Where  the  evidence  tends  to  show  a  motive 
for  the  crime,  an  instruction  based  on  the  hypoth- 
esis that  there  was  no  motive  is  properly  refused. 

8.  A  charge  that,  when  the  prosecution  relies 
on  circumstantial  evidence  alone,  proof,  by  a  pre- 
ponderance of  evidence,  of  a  single  fact  inconsist- 
ent with  defendant's  guilt,  calls  for  his  acquittal, 
is  properly  refused  where  there  is  positive  testi- 
mony that  defendant  committed  the  killing,  and 
no  fact  inconsistent  with  his  guilt  is  shown. 

9.  Where  there  is  no  proof  that  deceased  had 
previously  struck  defendant,  except  that  defend- 
ant had  g^ven  that  as  a  reason  for  threats  he  had 
made,  a  charge  wminming  it  as  s  fact  is  properly 
refused. 

10.  Where  there  is  evidence  that  defendant 
provoked  the  difficulty  resulting  in  the  killing,  a 
charge  that,  "to  warrant  an  acquittal  on  the 
KTOund  of  self-defense,  the  defendant  must  have 
been  wholly  without  fault, "  is  correct. 

Appeal  from  circuit  court,  Morgan  coun- 
ty;  John  Moons,  Judge. 


Robert  J.  Rains  was  convicted  of  tbe 
murder  of  bis  brother,  Bone  Bains,  and 
sentenced  to  be  hanged.  Before  trial,  de- 
fendant applied  for  a  change  of  venue  on 
the  ground  that  he  could  not  get  a  fair 
and  impartial  trial  in  the  county.  In  his 
application  be  stated  that  when  he  was 
arrested,  and  bis  arrest  became  known, 
a  mob  was  formed  to  take  him  from  tbe 
custody  of  the  deputy-sheriff,  and  hang 
him,  and  the  officer  avoided  the  mob  by 
traveling  another  route.  J.  M.  Echols,  the' 
deputy-sheriff  by.  whom  defendant  was 
arrested,  being  examined  in  bis  behalf,  tes- 
tified that  he  never  heard  of  any  mob,  and 
tbat  be  traveled  with  bis  prisoner  on  the 
usual  mail  route;  that  be  had  heard  "right 
smart  talk  about  the  killing,  but  no  more 
than  there  is  generally  over  any  killing; 
never  heard  anybody  say  that  defendant 
ought  to  be  bung,  or  ought  to  have  bis 
neck  broken,  but  the  people  generally  be- 
lieved that  he  killed  bis  brother,  and  have 
heard  people  say  that  if  he  did  kill  liis 
brother  he  oughtto abide  tbeconseqaences 
of  the  law."  W.  J.  Owens,  another  wit- 
ness fordefendant,  testified:  "I  baveheard 
some  people  say  that  they  thougbtthat  be 
ought  to  have  justice;  that  they  believed 
that  he  was  guilty,  and  ought  to  be  tried 
for  it  according  to  law,  and  have  justice 
done  him.  Don't  know  tbat  I  ever  beard 
any  one  say  that  he  ought  to  be  hung,  but 
have  heard  people  say  tbat  they  believed 
that  he  killed  bis  brother.  The  general 
opinion  of  the  people  I  have  heard  speak 
of  it  is  that  he  is  guilty,  but  I  have  not 
heard  many  talk  about  it, — not  more  than 
two  dozen."  The  affidavits  of  M.  H.  JWc- 
Cullom  and  W.  C.  Cornelius  were  also  sub- 
mitted, but  whethei  fur  or  against  the  ap- 
plication the  record  does  not  show.  Tbe 
court  overruled  the  application,  and  de- 
fendant duly  excepted. 

It  appeared  on  the  trial  tbat  the  dead 
body  of  deceased  was  found  in  or  near  the 
public  road,  about  five  miles  from  Hart- 
selle,  early  in  the  morning,  one  day  in  Jan- 
nary,  1889 ;  and  near  by  were  found  a  pair 
of  gloves,  and  a  nubia  or  wrap,  which 
were  Identi^ed  as  belonging  to  defendant. 
It  was  shown,  alno,  that,  on  the  preceding 
day,  defendant,  deceased,  J.  L.  Alexander, 
and  several  other  persons,  were  in  Sonier- 
ville,  in  attendance  on  the  county  court, 
where  a  suit  or  criminal  prosecution  was 
pending  against  Alexander  for  slanderous 
words  alleged  to  have  been  spoken  by  him 
about  defendant's  daughter;  tbe  affidavit 
on  which  the  suit  or  prosecution  was 
founded  having  been  made  by  the  deceased. 
The  case  was  not  tried,  and  the  parties  in 
attendance  started  for  home  in  the  after- 
noon ;  defendant  and  his  brother,  with  J. 
D.Sims,  being  on  hui'sebuck,  and  the  others 
in  Alexander's  wagon.  They  all  stopped 
at  Hartselle  about  dusk,  and  ate  some 
crackers  and  oysters,  for  which  Alexander 
paid;  andAlexanderfurther  testified  that, 
"having  made  friends  with  Bone, "  the  de- 
ceased, he  lent  him  25  cents  with  which  to 
buy  a  pint  of  whisky.  Tbe  parties  separat- 
ed at  the  fork  of  the  roadn,  several  miles 
beyond  Hartselle;  defendant,  dweased,  and 
Sims  going  to  the  right,  while  the  others 
took  the  left  road.  Sims  further  teetiflp<l, 
on  the  part  of  tJie  prosecution;  "Drfend- 
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ant  saw  Alexander  hand  Bone  tbequarter, 
and  Immediately  remarked:  'Bone  has 
sold  out  to  Alexander.'  We  got  on  our 
horses,  and  started  home,"  separating: 
from  the  others  as  stated  abore.  "Defend- 
ant was  quarreling  with  Bone,  telling  him 
he  had  sold  out  to  Alexander,  and  that 
any  one  who  would  drink  with  Alexander 
was  as  mean  as  he  was.  This  was  kept 
up  for  some  distance,  Bone  not  being  angry 
in  the  mean  time,  and  telling  him:  'I 
know  what  you  want.  You  want  a  drink 
of  this  whisky,' — and  gave  him  a  drink  or 
two  of  it.  Just  before  the  difficulty,  de- 
fendant said  to  Bone,  *  Why  did  you  make 
that  affidavit,  any  way?'  to  which  Bone 
replied:  'If  I  had  known  it  was  going  to 
cause  me  and  my  wife  as  much  trouble  as 
it  has,  I  never  would  have  made  It. '  We 
were  then  riding  abreast,  and  I  was  be- 
tween them.  Defendant  replied  to  what 
Bone  bad  said,  cursing  him  and  his  wife, 
and  saying:  'They  are  no  better  than  me 
and  my  wife.'  In  a  very  short  time.  Bone 
stopped,  and  got  off  his  horse,  standing 
by  his  side,  with  bis  back  to  me,  and  his 
face  towards  the  horse's  tail,  as  if  making 
water.  I  next  saw  defendant,  who  T  did  not 
till  then  know  bad  dismounted,  going 
around  in  front  of  the  horses  towards 
Bone  with  his  coat  off  and  said  to  him : 
'None  of  that,  Bob.  Let's  behave  ourselves, 
and  go  home  as  we  should  do.'  Bone  then 
turned  around  to  look  behind ;  and,  as  he 
did  so,  the  defendant  struck  him  somewhere 
about  the  head  or  shoulders.  Bone  then 
knocked  defendant  down  and  was  on  him 
when  I  pulled  him  oK  as  soon  as  I  could. 
As  I  pulled  him  up,  he  staggered,  and  fell  to 
bis  knees,  and  asked  meto  help  him,  saying 
that  he  believed  that  he  was  drunk.  I  as- 
sisted him  to  the  side  of  the  road,  and  set 
him  down,  while  I  went  after  the  horses, 
leaving  the  defendant  there.  I  was  gone 
twenty  or  thirty  minutes,  and,  on  return 
ing  with  the  horses,  met  defendant  one 
hundred  yards  or  more  from  the  place.  I 
asked  him  where  Bone  was,  and  he  an- 
swered: 'Where  you lefthim.'  Iwentback, 
and  found  Bone  lying  on  the  gfround,  spoke, 
to  him,  and  shook  him.  He  was  dead,  and 
I  told  defendant  so.  He  replied:  'You 
can't  say  I  did  it.  You  did  not  see  me  do 
it.'  I  proposed  to  go  and  get  some  one 
to  care  for  the  body,  but  he  said  I  should 
not;  that  it  would  give  us  away;  and 
tiiat  we  must  get  away.  He  also  said  to 
me:  'You  have  got  to  do  as  I  tell  you; 
and,  if  you  don't,  or  If  you  tell  it,  I  will  kill 
you.'"  On  cross-examination,  the  witness 
admitted  that  he  had  said  to  several  per- 
sons named  that  he  knew  nothing  a  tall 
about  it,  and  said  this  was  before  the  de- 
fendant was  put  in  jail,  and  that  be  said  so 
because  be  was  afraid  defendant  would 
kill  him,  as  he  bad  said  be  would.  Defend- 
ant's counsel  then  asked  him :  "  Is  what  you 
say  about  that  as  true  as  everything  else 
you  have  testified  in  thiscase?"  Thecourt 
sustained  an  objection  to  this  question, 
and  the  defendant  excepted. 

After  two  witnesses  for  the  prosecution 
bad  testified  as  to  the  findiag  of  the  body, 
and  before  the  examination  of  Sims  or  Al- 
exander, J.  H.  Kitchen  was  introduced  as 
a  witness  for  the  state,  and  thus  testified: 
"I  was  in  Somerville  on  the  day  preceding 


the  night  on  which  it  is  said  Bone  Bains 
was  killed.  I  came  as  a  witness  before  the 
county  court  in  a  case  in  which  Alexander 
was  charged  with  having  slandered  the 
defendant's  daughter.  Defendant,  Bone 
Bains,  Sims,  Alexander,  and  Knapp,  and 
myself  were  here  that  day.  The  case  was 
not  tried,  and  we  all  left,  about  3  p.  m.,  to 
go  home. "  Defendant  moved  to  exclude 
from  the  jury  what  the  witness  said  "  about 
the  trial  in  the  county  court,  because  it 
was  irrelevant,"  and  excepted  to  the 
overruling  of  this  motion.  W.  R.  Crow, 
another  witness  for  the  state,  testified 
that,  "  within  twelve  months  b^ore  Bone 
Bains  was  killed,  defendant  told  him  that 
Bonehad  knocked  him  down,  and  thought 
he  had  killed  him ;  that  he  intended  to  do 
Bone  just  as  Bone  had  thought  he  bad 
done  hlmj  if  it  took  him  twenty  years,  or 
a  life-time;  and  that  he  intended  to  do  It 
when  Bone  was  not  expecting  it. "  Arch 
Johnson,  another  witness  for  the  state, 
testified  that,  "in  the  spring  of  1888,  de. 
fendant  told  him  that  Bone  had  knocked 
blm  in  the  head  with  a  single-tree,  and 
then  went  to  the  woods  with  his  gun,  and 
stayed  there  tliree  days;  that  the  next 
time  BoneoSended  him,  or  made  him  mad, 
he  would  kill  him  in  the  woods,  or  out  of 
the  woods,  if  it  took  him  twenty  years  to 
do  it. "  Defendant  objected  to  the  admis- 
sion of  this  part  of  the  testimony  of  each 
of  the  witnesses  "on  the  ground  that  it 
was  too  remote,  and  was  Incompetent ; " 
but  the  court  overruled  his  objection,  al- 
lowed the  same  to  go  to  the  jury,  and  de- 
fendant excepted. 

Defendaut testified  in  bisown behalf, and 
said :  "  We  had  been  to  Somerville,  and  on 
our  way  home,  after  leaving  Hartselle,  me 
and  mybrother  had  some  words  about  my 
daughter.  Just  beyond  Vaughan'e  bridge, 
where  the  difficulty  took  place,I  got  dowu 
to  makewater;  and, the  first  I  knew, Bone 
knocked  me  down,  jumped  on  me,  and  was 
cutting  me  with  his  knife,  when  I  pulled 
out  mine,  and  made  one  cut  at  him.  I  did 
not  know  I  had  cut  him."  He  was  then 
asked,  on  cross-examination,  "  What  were 
the  words  yon  and  your  brother  had 
about  your  daughter?"  and  answered 
that  he  did  not  remember.  The  solicitor 
then  asked  him  "if  his  brother  said  any- 
thing, or  slandered  his  daughter, "  and  be 
answered  that  he  did  not.  Defendant  ob- 
jected to  both  the  last  question  and  the 
answer  "because  it  was  illegal  and  irrele- 
vant, "  but  the  court  overruled  his  objec- 
tiou,  and  he  duly  excepted.  The  defend- 
ant was  further  asked,  on  cross-examiuEi^ 
tion,  "  where  he  was  each  day  and  night; 
from  the  Monday  night  until  he  was  ar- 
rested," and  the  court  allowed  this  ques- 
tion, and  the  answer  thereto,  against  the 
objection  and  exception  of  defendant. 

The  court  charged  the  jury  "that,  to 
warrant  an  acquittal  on  the  ground  of 
self-defense,  the  defendant  must  have  been 
wholly  without  fault;  that  he  must  not 
have  provoked  or  encouraged  thedlfflculty 
by  word  or  act. "  Defendant  excepted  to 
this  charge,  and  also  excepted  to  the  refusal 
of  each  of  the  following  charges,  which 
were  asked  by  him  in  writing,  together 
with  othera,  not  necessary  to  be  set  oat 
here:    (5)  "When   the   evidence  fails    to 
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Bhow  any  mnttve  to  commit  the  crime 
charged  on  the  part  of  the  accnsed,  this  \b 
a  circumstance  in  favor  of  his  Innocence. " 
(8)  "When  the  prosecution  relies  foracon- 
Tlction  on  clrcumstantiaJ  evidence  alone,  if 
there  is  one  single  fact  proved  to  the  satis- 
faction of  the  jury,  by  a  preponderance  of 
the  evidence,  which  is  InconslBtent  with 
d^endant'B  gnilt,  this  Is  BuflScient  to  raise 
a  reasonable  doubt,  and  the  jury  should 
acquit."  (20)  "The  jury  are  authorized, 
in  forming  their  conclusions  as  to  whether 
the  defendant  had  reason  to  apprehend 
danger  of  his  life,  or  of  great  bodily  harm, 
to  take  Into  consideration  the  fact  thatthe 
deceased  had  at  one  time  almost  killed  the 
defendant,  having  struck  him  on  the  head 
with  a  single-tree,  and  that  deceased  had 
him  down  on  the  ground;  and  was  a  much 
younger,  larger,  and  more  powerful  man ; 
and.  If  they  do  ho  find  that  the  defendant's 
life  was  in  danger,  or  that  he  was  In  danger 
of  great  bodily  harm,  without  having  first 
attacked  deceased,  and  that  he  struck  the 
fatal  blow  while  laboring  under  such  fear, 
then  they  must  find  the  defendant  not 
guilty." 

Defendant  appeals. 

8.  B.  Graber,  for  appellant.  W.  L.  Mar- 
tta,  Atty.  Gen.,  for  the  State. 

Stone,  C.  J.  After  the  able  and  exhaust- 
ive discussion  of  the  question  of  change  of 
venue  called  forth  by  the  recent  case  of 
Hawes  v.  State,  ante,  802,  (at  the  present 
term,)  itwould  seem  to  be  unnecessary  to 
repeat  or  reconsider  what  was  then  decid- 
ed. The  present  application  was  supported 
by  testimony  much  less  convincing  than 
was  given  in  that  case.  In  fact,  taking  all 
the  testimony  purporting  to  have  been  of- 
fered by  the  defendant,  without  reference  to 
the  proof  In  opposition.  It  fails  to  make 
a  case  tor  a  change  of  venue. 

None  of  the  particulars  of  theslandersuit 
wereproven,  or  offered  to  be  proven.  Itwas 
simply  referred  to  by  the  witnesses  as  intro- 
ductory to  thenarratiou  of  their  testimony 
proper.  It  tended  to  show  why  the  par- 
ticipants and  witnesses  were  brought  to- 
gether, and  why  they  were  present  at  the 
times  and  places  mentioned.  Up  to  this 
stage,  there  was  nothing  that  could  have 
done  the  defendant  any  injury.  It  was  at 
most  a  reproduction  of  what  is  often  wit- 
nessed in  niai  pr/uscourts, — a  statement  of 
what  caused  the  assemblage,  and  why  the 
witness  was  present.  Such  statements 
are  never  supposed  to  harm  any  one,  un- 
less they  unnecessarily  consume  the  valua- 
ble time  of  the  court.  In  the  progress  of 
the  trial,  however,  an  Incident,  considered 
In  its  relation  to  that  slander  suit,  does 
seem  to  have  contributed  to  the  quarrel 
which  preceded,  and,  according  to  appear- 
ances, precipitated,  the  homicide.  We  al- 
lude to  the  trifling  loan  of  25  cents  by  Alex- 
ander to  the  deceased.  Alexander  was  the 
defendant  in  the  slander  prosecntion,  and 
def«idant'B  daughter  was  the  subject  of 
the  aJlcged  slander.  Accepting  the  trifling 
loan  from  the  alleged  slanderer  seems  to 
have  angered  thedefendant,  and  contribut- 
ed to,  if  It  did  not  cause,  thequarrel.  This 
authorized  proof  that  there  was  a  slander 
suit,  and  who  were  the  parties  to  it.  It 
did  not  authorize  proof  of  the  particulars, 


and  none  snchwas  made  or  offered.  There 
was  no  error  in  the  court's  rulings  on  this 
question.  It  tended  to  give  pertinency 
and  point  to  the  remark  attributed  to  the 
d^endant  at  the  time  deceased  accepted 
the  loan. 

While  the  defendant  was  testifying  in  his 
own  behalf,  he  stated  that  duringthe  quar- 
rel between  him  and  the  deceased  the  lat- 
ter spoke  of  his  (the  defendant's)  daughter. 
In  the  cross-examination  he  was  asked  if 
what  the  deceased  had  said  in  reference  to 
his  daughter  was  slanderous.  This  ques- 
tion was  objected  to,  the  objection  over- 
ruled, and  the  defendant  answered  that  it 
was  not.  There  was  no  th  ing  In  this  objec- 
tion. The  law  has  reasonable  respect  to 
the  infirmities  and  natural  resentments 
common  to  humanity,  and  certainly  ac- 
cords to  a  father  some  palliation  if  slan- 
derous words  are  uttered  to  him  in  refer- 
ence to  his  own  daughter.  It  may  have 
weight  In  determining  the  nnimns  and 
grade  of  the  homicide,  or  other  violence 
that  may  ensue  upon  it.  It  could  not  ex- 
cuse homicide,  or  other  high  crime.  Dis- 
proof of  what  might  otherwise  have  been 
inferred,  namely,  that  the  reference  to  the 
daughter  gave  offense,  was  clearly  com- 
petent, as  tending  to  aid  the  jury  in  deter- 
mining who  was  the  aggressor  in  the  en- 
counter. 

The  threats  of  defendant,  running 
through  many  months,  and  coming  down 
to  a  time  very  near  the  homicide,  were  all 
properly  admitted  in  evidence.  Each  and 
all  of  them  were  admisRlble  on  the  Inquiry 
of  malice  vel  non.  McAually  v.  State,  74 
Ala.  9;  Garrett  v.  State,  76  Ala.  18. 

Weknowof  noruleof  law  which  requires 
or  authorizes  a  witness  to  institute  a  com- 
parison between  the  truthfulness  of  differ- 
ent parts  of  his  testimony.  All  should  be 
truthful,  and  equally  truthful,  if  the  witness 
observes  his  oath ;  and  it  is  for  the  jury  to 
determine  to  what  extent  the.y  will  believe 
or  disbelieve  hin  testimony.  The  question 
was  properly  disallowed  as  being  imma- 
terial, In  the  aspect  in  which  it  wassought 
to  have  the  witness  answer. 

It  Is  always  competent  to  prove  the  con- 
duct of  a  prisoner  at  the  time  a  crime  was 
committed,  or  shortly  afterwards.  Many 
criminating  circumstances  are  thus 
brought  to  light.  And  the  fact  that  this  was 
sought  to  beproved  by  the  defendant  him- 
self does  not  vary  the  question.  He  vol- 
untarily made  himself  a  witness  in  his  own 
behalf,  and,  in  doing  so,  submitted  himself 
to  cross-examination,  to  attack  on  his  gen- 
eral character  for  veracity,  and  to  every 
other  mode  of  attack  on  his  credibility,  to 
the  same  extent  as  if  he  had  been  a  disin- 
terested witness,  with  the  limitation  ex- 
pressed in  Clarke  v.  State, 78  Ala.  474.  "As 
to  any  fact  orcircumstance relevant  to  the 
issue,  or  which  sheds  light  upon  the  com- 
mission and  character  of  the  offense, 
though  inculpatory,  he  waives  his  consti- 
tutional right  to  protection  against  being 
compelled  to  give  evidence  against  himself. 
But  the  waiver  extends  no  further  than 
to  all  such  facts  and  circumstances  as  may 
tend  to  illnstrate  the  particular  offense 
charged.  •  •  •  Within  these  limits,  the 
fullest  cross-examination  should  be  al- 
lowed ;  but  its  range  Into  inquiries  respect- 
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log  past  transactions  and  ofTenses,  separate 
and  distinct,  Is  prolilblted  by  the  constitu- 
tional inhibition."  Clarke  v.  State,  87  Ala. 
71,  6  South.  Kep.  368;  Cotton  v.  State,  87 
Ala.  103,  6  South.  Rep.  372. 

Each  of  the  charges  asked  by  defendant 
was  faulty,  and  was  rightly  refused. 
Charge  5  postulates  that  defendant  was 
without  motive  to  commit  the  homicide. 
The  testimony,  If  believed,  tends  strongly 
to  prove  a  double  motive:  First.  Deep- 
seated  feelings  of  revenge,  harbored  by  de- 
fendant against  deceased,  for  knocking  him 
down  with  a  single-tree,  as  he  alleged  he 
had  done.  This  was thebaslsof  his  threats, 
as  testified  to  by  the  witnesses.  Second.  The 
acceptance  by  tbedeceasedof  atrifling  loan 
from  Alexander.  This  was  on  the  evening 
of  the  homicide,  and  shortly  before  It  oc- 
curred, as  testified  to  by  the  witness  Sims. 
This  witness  also  testified  that  the  accept- 
ance of  this  loan  led  to  the  quarrel  which 
ended  in  tiie  renconter  and  homicide.  No 
phase  of  the  testimony  tends  to  support  the 
hypothesis  of  this  charge,  audit  was  right- 
ly refused  for  that  reason,  if  for  no  other. 
Knowles  v.  Street,  87  Ala.  357, 6  South.  Rep. 
273;  Perry  v.  State,  87  Ala.  80, 6  South  Rep. 
425 ;  Calhoun  v.  Hannan,  87  Ala.  277, 6  South. 
Rep.  25)1;  8  Brick.  Dig.  p.  183,  S  106;  WIU- 
iams   V.  Barksdale,58  Ala.  288. 

The  same  objection  applies  to  charge  8. 
The  prosecution  did  not  "rely  on  circum- 
stantial evidence  alone."  Sims,  and  even 
the  defendant  himself,  gave  positive  testi- 
mony proving  that  defendant  committed 
the  homicide.  If  they  be  believed.  More- 
over no  testimony  is  shown  which  tended 
In  the  slightest  degree  to  prove  any  fact 
which  was  inconsistent  with  the  defend- 
ant's guilt.  A  charge  which  is  not  sup- 
ported in  its  hypotheses  by  any  phase  of 
thetestimonris  abstract,  and  should  be  re- 
fused, no  matter  how  correct  the  legal  prop- 
osition it  may  assert.    Authorities  supra. 

Charge  20  postulates  as  a  fact  that  de- 
ceased had  "struck  the  defendant  on  the 
head  wi  th  a  single-tree. "  There  is  no  proof 
that  such  had  ever  been  the  case,  unless  the 
fact  that  the  defendant  gave  that  as  the  rea- 
son and  basis  of  the  threats  the  witnesses 
testified  he  had  made.  The  assumption 
that  this  was  a  fact  required  its  refusal, 
even  if  it  had  been  otherwise  unobjection- 
able. It  hf^d  the  further  fault  of  being  ar- 
gumentative. Cotton  V.  State,  87  Ala.  75, 
6  South.  Rep.  396;  Goldsmith  v.  State,  86 
Ala.  65, 5South.  Rep.  480;  Hussey  v.  State, 
86  Ala.  84,  5  South.  Rep.  484;  Fire-Brick 
Works  V.  Allen,  86  Ala.  185,  5  South.  Rep. 
454. 

The  charge  given  by  the  court,  in  view  of 
the  testimony  before  the  jury,  asserts  the 
correct  rule  on  the  doctrine  of  self-defense, 
and  is  freefrom  error.  De  Arman  v.  State, 
71  Ala.  351 ;  Cleveland  v.  State,  86  Ala.  1,  5 
South.  Rep.  426. 

The  judgment  of  the  circuit  court  ia  af- 
firmed. 

The  day  fixed  tor  the  execution  ot  the 
sentence  of  the  law  being  passed,  it  is  or- 
dered and  adjudged  by  the  court  that  Fri- 
day, the  14th  day  of  March,  1890,  be  set 
for  such  execution ;  and  on  that  day  the 
sheriff  of  Morgan  county  will  infilct  the 
death  penalty  by  hanging  the  said  Robert 
Rains  by  the  neck  until  he  is  dead, — ^the  ex- 


ecution to  take  place  between  the  hours  of 
10  A.  M.  and  4  p.m.,  and  strictly  according 
totheprovislonsof  the  statute.  Code  1886, 
§  4667. 

(«r  uiM  aw) 
Southern  Exp.  Co.  v.  Bboww. 
(SwpretM  Court  of  Jffasfaglppf.     Feb.  17, 1890.) 
Hastbb  ahd  8ebvant—Nboi.ioenob— Damages. 

L  In  order  to  recover  punitive  damages  for 
injuries  osused  by  the  negligence  of  defendant's 
servant,  it  is  not  necessary  to  show  knowledge  by 
defendant  of  habitual  negligence  or  incompetency 
of  the  servant,  and,  if  plaintiir  attempts  to  show 
It,  a  failure  will  not  prevent  recovery. 

2.  Where  it  appears  that  an  agent  of  defend- 
ant company  was  piud  a  certain  salary  for  his  serv- 
ices ;  that  the  defendant  famished  a  wagon,  and  the 
agemt  furnished  and  fed  the  horse,  and  employed 
the  driver,  for  which  he  was  allowed  an  extra 
sum;  tliat  the  driver  was  engaged  about  the  busi- 
ness of  defendant  and  was  liable  to  be  discharged 
by  it,  though  the  agent  testified  that  he  was  his 
servant,— a  finding  wat  he  was  the  servant  of  de- 
fendant, so  as  to  render  it  liable  forhisnegligenoe, 
will  be  sustained. 

8.  Where  plaintiff  demanded  15,000  dama^ 
for  the  negligent  actof  the  defendant,  an  objection 
that  puniuve  damages  could  not  be  recovered,  be- 
cause not  claimed  In  the  declaration,  cannot  be 
sustained. 

Appeal  fromclrcnitcoort,  Lowndes  coun- 
ty; L.  E.  Houston,  Judge. 

Calhoon  &  Oreen,  for  appellant.  Hata- 
phries  A  Sykes,  for  appellee. 

CooPES,  J .  This  is  an  action  by  appd- 
lee  to  recover  damages  against  appellajit 
for  injuries  infiicted  upon  him  by  the  serv- 
ants of  appellant  by  driving  over  him  a 
loaded  express  wagon.  The  evidence  of 
the  plaintiff  tended  to  show  that,  on  the 
nlghtwhenthe  injury  was  received, he  was 
walking  along  one  of  the  public  streets  of 
the  town  of  Columbus,  and  upon  a  foot- 
path on  the  fiideof  the  street,  where  pedes- 
trians were  accustomed  to  travel,  and  was 
overtaken  and  run  down  by  the  express 
wagon  driven  by  appellant's  servant, 
which  was  being  rapidly  driven,  and  was 
without  lights  to  enable  the  driver  to  per- 
ceive and  avoid  pedestrians,  and  that  the 
wagon  was  not  accustomed,  in  its  trips  to 
and  from  the  depot,  to  go  upon  the  foot- 
path where  plaintlH  was  injured.  The  in- 
jury inflicted  was  undoubtedly  painful  and 
serious,  and  has  probably  resulted  In  per- 
manently impairing  plaintiff's  capacity 
to  labor  in  bis  trade.  On  the  other  hand, 
the  evidence  for  defendant  tended  to  show 
that  the  wagon,  while  engaged  in  trans- 
porting the  goods  of  the  defendant,  was 
driven  by  the  seryant  of  one  Albright,  who 
was  the  agent  of  defendant  at  Columbus, 
but  who  contracted  for  a  cei'tain  sum  to 
furnish  the  horse  and  driver,  and  to  carry 
defendant's  packages  to  and  from  the  de- 
pot; that  the  wagon  was  being  cautious- 
ly driven,  at  a  slow  pace;  and  that  the 
injury,  if  Infiicted  by  the  wagon,  was  ei- 
ther unavoidable  and  accidental,  or  was 
contributed  to  by  the  negligence  of  plain- 
tiff. The  evidence  also  tended  to  prove 
that  the  injury  was  not  Infiicted  by  the  ex- 
press wagon,  but  b3'  acarriage  of  another. 

Among  other  errors  assigned,  is  one  to 
the  action  of  the  court  in  permitting  the 
plaintiff  to  testify  that  he  was  a  man  of  fam- 
ily, having  a  wife  and  two  children  depend- 
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ent  apon  hts  labor  tor  support.  The  rec- 
ord is  contradictory  as  to  what  transpired 
In  reference  to  this  matter.  The  apppel- 
lant  reserved  special  exceptions  during  the 
progress  of  the  trial,  and  included  them 
as  a  part  of  the  general  bill  reserved  to  the 
action  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial.  In  the  special  bill 
the  Jadge  Gertifles  that  he  overruled  the  de- 
tendcmt's  objection  to  this  evidence,  but  in 
the  general  bill  he  cettifles  that  the  objec- 
tion was  sustained.  In  this  condition  of 
the  record  we  cannot  know  what  action 
was  really  taJsen. 

The  court  permitted  the  plaintiS  to  In- 
troduce much  evidence  tending  to  prove 
that  Timberlake  (the  driver  of  the  express 
wagon)  was  an  habitual  drunkard,  and 
habitaallycarelesa  and  recklessin  his  driv- 
ing. The  defendant  objected  to  the  intro- 
duction ot  this  testimony,  unless  the  plain- 
tdtfwould  show  that  defendant  had  knowl- 
edge of  such  habits;  and  the  court  ruled 
that  the  testimony  might  be  given,  subject 
to  exclusion,  unless  knowledge  should  be 
brought  home  to  defendant.  The  position 
of  defendant  was  that  it  was  not  liable  for 
punitive  damages  tor  the  willful  act  or 
grosb  negligence  of  its  servant,  unless  it 
bad  impliedly  consented  thereto,  by  conti  n- 
uing  him  in  service  after  Imowledgce  of  his 
character.  The  plaintiff,  without  objec- 
tion, yielded  to  this  false  assumption,  and 
undertook  the  wholly  unnecessary  task  ut 
proving  the  character  of  the  servant,  and 
knowledge  thereof  by  the  master.  It  is 
well  settled  in  this  state  that  the  master  is 
responsible  In  punitive  damages  tor  the 
willfal  act  ot  his  servant,  engaged  in  his 
business,  whether  he  did  or  did  not  know 
the  servant  to  be  incompetent  or  disquali- 
fied for  the  service  in  which  he  is  engaged. 
Jtailroad  Co.  v.  Bailey,  40  Miss.  395;  Kail- 
road  Co.  V.  Patton,  81  Miss.  156 ;  Railroad 
Co.  y.  Albritton,  88  Miss.  212;  Railroad 
Co.  ▼.  Hurst,  36  Miss.  660. 

If  the  plaintiff  was  injured  by  the  negli- 
gence ot  defendant's  servant,  it  must  re* 
spnnd  to  him  in  damages,  and  cannot  as- 
lAga  for  error  the  unsuccessful  effort  of  the 
plaintiff  to  prove  what  there  was  no  need 
to  prove,  aud  which  he  was  required  to 
prove  by  an  erroneous  ruling  secured  by 
the  d<>fendant. 

The  appellant  relies  principally  upon  two 
points  to  secure  a  reversal  of  the  judg- 
ment: First,  that  the  evidence  shows  the 
plaintiff  to  have  been  guilty  ot  contribu- 
tory negligence:  and,  second,  that  the  per- 
son in  charge  of  theexpress  wagon  was  the 
servant  of  Albright,  an  independent  con- 
tractor, and  not  uf  defendant. 

It  is  sufficient  to  say  that  these  are  both 
questions  ot  fact,  which  were  fairly  sub- 
mitted to  the  jury,  and  their  verdict  is  sup- 
ported on  each  by  competent  q.nd  sufficient 
evidence. 

It  is  true  that  Albright,  a  witness  tor  de- 
fendant, testified  that  Timberlake  was 
his  servant,  and  not  that  of  defendant;  but 
he  stated  the  facts  on  which  he  rested  this 
assertion,  and  they  support  the  finding 
that  Timberlake  was  the  servant  of  the 
company.  Albright  was  paid  by  the  com- 
pany f 90  per  month  for  his  services  as 
agrent.    The  company  furnished  a  wagon, 


and  Albright  tnmlshed  and  fbd  the  horse 
and  employed  the  driver,  for  which  the 
company  allowed  him  f45.  Theagreement 
was  by  parol,  and  its  terms  are  not  defi 
uitely  stated ;  but  it  is  notshown  that  the 
driver  so  employed  was  not  the  servant 
ot  the  company,  though  selected  by  Al- 
bright. Hewas  engageid  in  and  about  the 
business  of  thecompany ;  was,  as  Albright 
says ,  subject  to  be  discharged  by  it.  In  a 
somewhat  similar  case  to  this,  the  su- 
preme court  of  Massachusetts  said :  "The 
fact  that  there  is  an  Intermediate  party, 
in  whose  general  employment  the  person 
whose  acts  are  in  question  is  engaged, 
does  not  prevent  the  principal  from  being 
held  liable  for  the  negligent  conduct  of  hia 
Bubagent  or  under-servant,  unless  the  rela- 
tion of  such  intermediate  party  to  the 
subject-matter  ot  the  business  in  which  the 
under-servant  Is  engaged  be  such  as  to  give 
him  exclusive  control  of  the  manner  and 
means  ot  its  accomplishment,  and  exclusive 
direction  ot  the  persons  employed  there- 
tor."    Kimball  v.  Oushman,  103  Mass.  194 

The  thirteenth  instruction,  the  griving  of 
which  is  assigned  forerror,  was  not  given, 
but  was  refused  by  the  court.  The  post 
tion  assumed  by  counsel  tor  appellant,  that 
the  plaintiff  cannot  recover  punitive  dam- 
ages, because  not  claimed  In  the  declara- 
tion, is  not  maintainable.  The  plaintiff 
demanded  fS,000  damages  tor  the  negli- 
gent act  ot  the  d^endant,  under  which  it 
was  competent  to  show  the  character  of 
the  negligence  and  the  extent  of  the  injury 
Inflicted.  The  jury  were  very  fairly  In 
Btructed  as  to  the  circamstances  under 
which  punitive  damages  could  be  awarded. 

The  verdict  is  not  excessive,  and  the 
Judgment  is  affirmed. 


(« 

Ohlbter  t.  Bernbeim  et  &I. 


16) 


(Supreme  Covrt  of  MUtUnippl.    Nov.  4, 188B.) 

BlIXB  or  EZOH^NOB — ACCBPTAKCai — Fuu. 

In  an  action  on  a  bill  of  exchange  accepted 
by  defendant,  a  plea  that  the  acceptance  waa  for 
a  debt  due  plaintiffs  by  a  third  person ;  that  de- 
fendant did  not  promise  to  pay  the  debt  when 
made,  or  request  plaintiffs  to  give  credit  to  the 
third  person;  that  the  acceptance  was  not  in  con- 
sideration of  any  forbearance  to,  or  release  of,  the 
third  person;  that  no  security  for  the  debt  wm 
given  up;  and  that  defendant  has  received  no  ad- 
vantage and  plaintiffis  no  detriment  from  the  ac- 
ceptance,— is  good  on  demurrer. 

Appeal  from  circuit  court,  Rankin  conn 
ty ;  A.  G.  Mayers,  Judge. 

Action  by  Bemheim  Bros.  &  Url  against 
John  Ohleyer  on  a  bill  of  exchange  which 
they  had  drawn  on  sold  Ohleyer  pay- 
able to  their  own  order,  and  which  was 
accepted  by  him  by  his  writing  his  name 
across  the  face  thereof. 

Besides  the  general  issue,  the  defendant 
filed  the  following  second  (amended)  plea 
"  For  further  plea  in  this  behalf,  defendant 
says  actio  noa,  because  he  says  that  thb 
acceptance  in  plaintiff's  declaration  men- 
tioned was  for  a  debt  already  due  plain- 
tiffs by  li.  A.  Ohleyer,  and  not  by  this  de- 
fendant. That  defendant  did  not  promise 
to  pay  the  debt  when  it  was  made,  or  re 
quest  plaintiffs  to  give  the  credit  to  L.  A 
Ohleyer;  nor  was  said  acceptance  given  in 
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consideration  of  any  torbeartmce  to  said 
L.  A.  Ohieyer;  nor  was  thfire  any  agree- 
ment to  release  tbe  debt  against  L.  A. 
Ohieyer;  nor  was  there  any  security  given 
up  In  consideration  of  said  acceptance; 
nor  did  defendant  receive  any  benefit  or  ad- 
vantage from  aald  indebtedness  or  accep- 
tance; norhave  plaintiffs  suffered  any  det- 
riment from  said  acceptance.  There  waa 
no  consideration  good  or  valuable  in  law 
for  said  acceptance,  and  this  said  defend- 
ant Is  ready  to  verify. " 

Plaintiffs'  demurrer  to  this  plea  was  sus- 
tained, and  the  trial  resulted  In  a  judg- 
ment In  favor  of  plaintiffs,  from  which 
John  Ohieyer  appeals. 

Ww.  Buchanan  and  John  B.  Enochs, 
for  appellant.  A.  J.  McL&urin  and  Pat 
Henry,  for  appellees. 

Cooper,  J.  Tbe  demarrer  to  tbe  second 
(amended)  pleashoald  have  been  overruled. 
This  plea  is  unusually  full  and  explicit,  in 
tiiat  it  not  only  states  upon  what  consid- 
eration the  acceptance  was  made, — the 
past-dne  debt  of  another,— but  negatives 
specifically  the  existence  of  any  agreement 
on  the  part  of  the  plaintiffs  to  discharge 
their  debtor  from  his  obligation  to  forbear 
the  collection  of  tbe  debt,  or  surrender  any 
securily  held  by  them.  It  then  negatives 
the  fact  that  the  defendant  was  originally 
bound,  by  averring  that  the  defendant  did 
not  promise  to  pay  the  debt  when  it  was 
made,  or  request  the  plaintiffs  to  extend 
tbe  credit. 

Nothing  now  occurs  to  us,  and  nothing 
has  been  suggested  by  appellees'  counsel 
not  covered  by  the  specific  denials  of  the 
plea,  which  would  be  a  sufficient  consid- 
eration to  uphold  the  defendant's  promise 
■to  pay  the  debt.  The  plea  is  very  much 
fuller  than  the  one  In  Nelson  v.  Serle,  4 
Mees.  &  W.  795,  which  was  sustained  by 
the  court  of  exchequer  chamber. 

The  objection  which  is  taken,  that  to 
permit  the  defendant  to  plead  a  want  of 
consideration  would  be  to  contradict  the 
terms  of  the  written  Instrument,  is  wholly 
untenable.  Itis  not  proposed  to  add  to,  or 
detract  from,  the  terms  of  the  promise, 
but  to  show  that,  according  to  its  terms 
as  written,  it  cannot  be  the  foundation 
of  an  action,  because  it  is  not  supported 
by  any  valuable  consideration.  Cocke  v. 
Blackboum,  57  Miss.  689. 

The  judgment  is  reversed,  the  demarrer 
overruled,  and  cause  remanded. 


(ff7  Mlas.  878) 

KoTBTON  ▼.  Illinois  Cent.  B.  Co. 

{Savreme  Court  of  Mississippi.     Feb.  17, 1890.) 

Cabrisbs— Assjini/r  on  Fassknosb— Conduct  or 
Tbui.. 
X.  In  an  action  for  injuries  received  by  plain- 
tUt,  a  colored  man,  while  a  passenger  on  defend- 
ant's train,  it  appeared  tliat  he  was  requested  to 
leave  a  car  where  he  was  seated,  and  go  into  an- 
other car,  because  of  his  boisterous  conduct,  but 
refused  to  go  into  the  other  car,  and  remained  on 
the  car  platform,  where  he  received  the  injuries 
sued  for,  from  another  passenger.  Held,  that  in- 
structions that,  as  the  law  required  separate  ao- 
oommodatlons  onrailroad  trains  for  white  and  col- 
ored people,  if  defendant's  failure  to  provide  such 
separate  cars  was  the  proximate  cause  of  plain- 
tiff's injuries,  he  could  recover,  were  properly  re- 
fused. 


3.  Just  as  the  jury  retired,  counsel  excepted 
to  a  ruling  as  to  how  much  of  anafSdavit  for  con- 
tinuance, on  account  of  the  absence  of  a  witness, 
should  be  considered;  whereupon  the  court  stated 
that  he  would  reopen  the  whole  case,  and  allow 
each  side  to  introduce  testimony,  reargue  the  case, 
and  present  further  instructions,  and  would  ex- 
clude the  aiBdavit.  The  jury  was  then  broogfat 
back,  and  the  witness,  who  had  anrived  in  court, 
was  sworn  and  testified.    HeU  no  error. 

Appeal  from  circuit  court,  Benton  coun- 
ty; W.  M.  BooEKB,  Judge. 

Action  by  Aaron  Royston,  a  colored 
man,  against  the  Illinois  Central  Railroad 
Company,  for  injuries  received  by  plaintiff 
while  a  passenger  on  defendant's  railroad 
train.  Plaintiff,  after  taking  a  drink  at  a 
bar-room,  bought  his  ticket,  got  on  the 
train,  and  took  his  seat  in  what  was  called 
the  ItMlies'  car.  Because  of  his  boisterous 
conduct,  on  complaint  of  other  passengers 
in  this  car,  he  weis  invited  by  the  conduct- 
or to  go  to  another  car,  which  he  refused 
to  enter,  and  remained  on  the  platform  of 
the  car.  While  there,  another  passenger 
knocked  him  over  the  head,  and  abused 
him,  inflicting  the  Inj  nries  sued  for.  Before 
the  trial  was  commenced  an  affidavit  for 
a  continuance  was  made  on  the  part  of 
plaintiff,  on  account  of  the  absence  of  a 
witness,  Milan,  and  defendant  expressed  a 
wlUlngnees  to  admit  what  he  proposed 
to  prove  by  him ;  but  during  the  argument 
of  thecase  a  dispute  arose  as  to  what  part 
of  the  affidavit  of  this  witness'  testimony 
should  go  before  the  jury.  Milan  having 
appeared  in  the  mean  time,  the  court  re- 
called the  jury,  and  stated  that  he  would 
permit  this  witness,  Milan,  to  testify,  and 
would  permit  the  parties  to  introduce 
other  witnesses,  and  reargue  the  case,  if 
they  so  desired.  Milan  was  put  on  the 
stand,  and  testified.  Verdict  and  judg- 
ment for  defendant,  and  plaintiff  appeals. 

Calboon  &  Green,  for  appellant.  W.  P.  A 
J.  B.  Harris,  for  appellee. 

Cahpbem.,  J.  If  the  testimony  of  the 
defendant  is  true,  the  verdict  is  manifestly 
right,  and  must  stand,  unless  there  was 
some  error  of  law  which  may  have  pro- 
duced It.  It  is  plain  that  the  jury  believed 
the  testimony  for  the  defendant,  and  this 
settles  tbe  question  in  favor  of  its  credibil- 
ity lor  the  consideration  of  the  case  by 
this  court;  especially  as  we  think,  after 
a  careful  examination  of  all  the  evidence, 
the  jnry  was  fully  justified  in  the  view  tak- 
en. The  errors  of  law  insisted  on  in  the 
court  below,  as  shown  by  the  motion  for 
a  new  trial,  are  the  action  of  the  court  in 
recalling  the  jury  to  hear  the  testimony  of 
the  witness  Milan,  after  argument  had 
been  concluded,  and  upon  the  instructions 
on  both  sides.  There  was  a  dispute  as  to 
what  part  of  an  affidavit  for  a  continuance, 
on  account  of  the  absence  of  one  Milan, 
should  be  considered  by  the  jury;  and 
counsel  for  plaintiff.  Just  as  the  Jury  re- 
tired, asked  the  court  to  note  an  exception 
to  its  ruling  as  to  that;  "whereupon  the 
court,  in  order  to  remove  all  objection  and 
meet  the  ends  of  justice,  stated  that  he 
would  reopen  the  whole  case,  and  allow 
each  side  to  introduce  testimony  and  re- 
argue the  case,  if  they  desired,  and  present 
further  instructions,  and  would  exclude 
all  of  theoffldavit  as  to  Milan's  testimony. 
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•  •  •  The  Jury  waa  therenpon  brought 
back  into  the  box,  and  the  witness  Ben 
Milan  (whose  arrival  in  court  just  as  the 
argument  of  the  case  was  closed  had  been 
made  known  to  the  court)  was  sworn  as 
a  witness,  and  testified. "  This  is  a  quota- 
tion from  the  bill  of  exceptions.  There 
was  no  error  in  this.  The  course  of  the 
court  ia  worthy  of  all  commendation,  since 
the  true  object  of  every  trial  In  court  is  to 
a,8certain  the  truth,  and  no  right  of  the 
plaintiff  was  violated  in  thecourse  pursued. 
As  to  such  matters,  large  discretion  must 
he  permitted  to  the  trial  court. 

The  refusal  of  the  second  and  third  In- 
structions  asked  by  the  plaintiCwas  made 
the  ground  of  the  motion  for  a  new  trial. 
These  instructions  are  to  the  effect  that, 
as  the  law  required  separate  accommoda- 
tions on  the  railroad  trains  for  the  white 
ajid  colored  races,  if  the  company  had  not 
provided  separate  cars  for  them,  and  the 
injuries  plaintiff  bad  suffered  were  the 
proximate  result  of  this  failure  to  provide 
separate  accommodations,  he  was  entitled 
to  recover.  The  proposition  contained  is 
that,  if  there  had  been  separate  cars,  the 
plaintiff  would  have  been  undisturbed  in 
his  seat,  and  therefore  he  may  charge  the 
consequences  that  befell  him  to  the  want 
of  such  separate  cars.  The  court  did  right 
to  refuse  these  Instructions.  It  w  as  proper 
to  afann,  as  a  matter  of  law,  that  there 
was  no  such  connection  or  relation  be- 
tween the  neglect  to  provide  separate  cars 
for  the  two  races  and  the  treatment  of  the 
plaintiff  as  to  entitle  him  to  claim  any- 
thing in  this  action  for  such  failure.  The 
plaintiff  sought  and  obtained  passage  on 
the  train  as  it  was,  and  cannot  claim  any- 
tiiing,  except  for  some  wrong  done  him 
on  that  train.  The  counection  of  his  inju- 
ry with  the  neglect  to  furnish  separate 
cars  is  about  as  proximate  as  the  drink  of 
whisky  he  took  in  Holly  Sprines.  Proba- 
bly the  relation  of  cause  and  efiect  between 
the  drink  and  his  rough  treatment  was 
morv  immediate  then  the  neglect  to  furnish 
cars. 

We  perceive  no  error  in  the  action  of  the 
court  on  the  instructions,  on  either  side. 
It  is  manifest  that  no  liability  for  plain- 
tiff's injuries  was  incurred  by  the  defend- 
ant, if  its  testimony  is  true,  and  that  was 
left  to  the  jury,  which  credited  it.  The 
utmost  limit  of  the  novel  modem  doctrine, 
that  common  carriers  are  responsible  for 
Injuries  to  passengera  by  fellow  passen- 
gers, was  stated  in  the  opinion  of  thecourt, 
composed  of  two  judges,  in  Bailroad  Co.  v. 
Burke,  53  Miss.  200.  That  doctrine  does 
not  receive  the  assent  of  our  judgment; 
and  if  in  future,  when  the  question  may  be 
presented  for  decision,  we  shall  feel  con- 
strained to  yield  to  that  decision  as  au- 
thority for  the  rule  it  announces,  we  shall 
certainly  not  extend  the  doctrine  so  as  to 
embrace  any  other  than  a  case  falling  clear- 
ly within  it.  As  the  instructions  in  this 
case  conform  to  the  announcement  in  the 
case  cited,  we  are  not  presented  an  oppor- 
tunity to  say  more  in  just  criticism  of  that 
decision,  but  are  justified  in  what  we  have, 
said,  in  order  to  exclude  the  conclusion 
which  might  otherwise  be  drawn  as  to  the 
view  we  entertain  of  it. 

Affirmed. 

v.78o.no.8— 21 


Kansas  Citt,  M.  &  B.  R.  Co.  v.  MybrS. 
{Supreme  Court  of  Jlftestssippi.  Feb.  17, 1890.) 
RAiutOAS  CoHTAinES — Killing  Stock. 
In  an  action  against  a  railroad  company  for 
killing  plaintiff's  mule,  plaintiff  proved  that  the 
mule  was  grazing  near  by,  and  that  no  stock  alarm 
was  given  before  striking  it.  The  evidence  for 
defendant  was  that  it  was  nearly  dark  at  the  time: 
that  the  head-light  of  the  engine  had  been  lighted 
a  short  time  before;  that  the  whistle  blew  and  the 
beU  was  rung  for  the  road  crossing ;  and  that  the 
engineer  did  not  see  the  mule  at  all,  but  that  it 
was  seen  by  the  fireman,  but  it  was  so  near  tlie 
train,  and  was  running  so  rapidly  towards  it,  that 
he  did  not  have  time  to  call  the  attention  of  ttie 
engineer  to  it  till  too  late  to  prevent  the  collision; 
and  that  the  train  was  long  and  heavy,  going 
down-grade,  and  running  very  rapidly,  and  could 
not  have  beeia  stopped  if  the  attempt  had  been 
made  when  the  mule  was  first  seen.  Held,  that 
defendant  was  not  negligent. 

Appeal  from  circuit  court,  Marshall 
county ;  W.  M.  Bogerb,  Judge. 

Appellee,  Myers,  sued  the  railroad  com- 
pany for  killing  his  mule  by  a  running 
train.  He  proved  that  the  mule  was  killed 
at  a  point  where  the  dirt-road  crosses  the 
railroad ;  that  the  mule  was  grazing  near 
by;  and  that  no  stock  alarm  was  given 
before  striking  the  mule.  The  testimony 
of  the  railroad  company  was  to  the  effect 
that  at  the  time  the  mule  was  struck  it 
was  nearly  dark.  That  the  head-light  of 
the  engine  had  been  lighted  a  short  time 
before.  That  when  the  mule  was  first 
seen  be  was  near  to  the  railroad,  and  run- 
ning Towards  it.  That  the  whistle  blew 
and  the  bell  was  rung  for  the  road  cross- 
ing, but  the  mule  was  struck  before  any- 
thing could  be  done.  The  engineer  did  not 
see  the  mule  at  all,  but  it  was  seen  by  the 
fireman,  and  anottier  employe  of  the  com- 
pany riding  on  the  engine  at  the  time,  but 
BO  near  to  the  railroad,  and  running 
towards  it  so  rapidly,  that  they  did  not 
have  time  to  call  the  attention  of  the  en- 
gineer to  it  till  too  late  to  effect  anything 
to  prevent  the  collision.  That  the  train 
was  an  excursion  train,  very  long  and 
heavy,  going  down-grade,  and  running 
very  rapidly,  and  could  not  have  been 
stopped  if  the  attempt  had  been  prompt- 
ly made  when  the  mule  was  first  seen. 
There  was  verdict  and  judgment  against 
the  company,  from  which  it  appealed. 

J.  W.  Bucbao&n,  for  appellant.  Fant  A 
Font,  for  appellee. 

Campbell,  J.  The  verdict  should  have 
been  for  the  defendant.  The  court  might 
properly  have  instructed  the  jury  to  find 
tor  it.  The  evidence  vindicates  the  defend- 
ant from  all  blame  for  the  accident,  which 
resulted  from  the  rashness  of  the  mule  in 
attempting  to  cross  the  railroad  in  front 
ol  a  rapidly  running  train. 

Reversed  and  remanded. 


(67  Miss. 
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(S%vpreme  Court  of  MUsUiippi.  Feb.  24, 1890.) 
Kjectmbnt — Descbiftion  or  Laitd — Homestead. 

1.  The  description  in  the  declaration,  and  in 
plaintiff's  chain  of  title,  of  the  land  sought  to  be 
recovered  in  ejectment,  as  the  "north  put  of  the 
south-west  (;^uarter  of  lot  two, "  is  insufficient. 

3.  In  Mississippi,  the  homestead  exemption 
cannot  be  allotted  m  an  action  of  ejectment. 
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Appeal  from  circuit  conrt,  Amite  conn- 
ty;  J.  B.  Cbbibman,  Judge. 

This  is  an  ejectment  suit  by  the  appel- 
lant, Lazar,  to  recover  from  appellees,  Cem- 
ton  and  others,  the "  north  part  of  the 
soatb-west  quarter  of  lot  two,  the  south 
half  of  lot  tour,  and  seventy-eight  acres  in 
lot  five. "  There  was  verdict  and  judgment 
in  favor  of  plaintiff ,  Lazar,  for  all  the  land, 
subject  tu  the  homestead  rights  of  Caston 
and  others,  from  which  plaintiff  appealed. 

T.  McKnlgbt,  for  appellant.  Caaaedy  & 
JRatcllff,  for  appellees. 

CJooPER,  J.  The  court  properly  refused 
the  iDBtructions  asked  by  the  plaintiff. 
The  first  instruction  is  erroneous  in  ho  far 
as  it  announces  the  right  of  the  plaintiff 
to  recover  the  "north  part  of  the  south- 
west quarter  of  lot  two."  This  descrip- 
tion, which  nras  through  the  plaintiff's 
declaratioQ  and  chain  of  title,  is  void  for 
n  Dcertainty.  It  is  impossible  to  determine 
whether  1  acre  or  40  Is  claimed,  or  where 
In  the  subdivision  it  is  located. 

The  second  instruction  is  erroneous  in 
Its  assumption  thatthe  homestead  exemp- 
tion may  be  allotted  in  an  action  of  eject- 
ment. Homesteads  are  to  beset  apart  by 
commissioners  who  view  the  premises, 
and  not  by  a  Jury  proceeding  on  evidence 
only. 

We  find  no  facte  in  the  record  warrant- 
ing the  third  instruction  asked. 

But  the  court  erred  in  directing  the  Jury 
to  find  a  general  verdict  for  the  plaintiff, 
Bubjectto  the  defendant's  homestead  rights 
In  the  whole  tract  of  land.  Thedetendant 
himself  denied  that  he  owned  any  land  in 
lot  4,  a  part  of  which  is  demanded  by  the 
plaintiff.  If  this  be  true,  his  homestead 
right  cannot  extend  to  that  Int. 

On  the  facts  as  they  now  appear,  the  ver- 
dict should  have  been  for  the  defendant  as 
to  the  land  in  lot  2,  for  the  plaintiff  for  the 
south  half  of  lot  4,  and  for  the  plaintiff  for 
the  78  acres  in  lot  5,  subject  to  the  defend- 
ants' homestead  rights  therein. 

Judgment  reversed. 


Brinson  v.  Bbrry  et  a/. 

(Supreme  Court  of  Misgiagippi.     Feb.  24, 1890.) 

Fabisxbship— Rights  of  PabtkebszhtebSb — 
Rbporma-tion  ov  Mobtqaob. 

1.  Complainant,  having  bought  an  Interest  in  a 
meoroantile  business  and  advanoed  money,  after- 
wards made  a  contract  with  his  psurtner  by 
which  the  latter  agreed  to  close  up  the  business 
on  a  certain  date,  when  complainant  might,  at  his 
option,  receive  tJie  amount  he  had  paid  for  his 
interest,  and  the  advances  made  by  him,  with  in- 
terest, or  the  amount  he  had  invested,  and  halt 
the  profits.  The  partner  executed  a  deed  of  tarast 
on  land  owned  by  him  individually,  to  secure  his 
compliance  with  the  contract.  He  died  before  the 
day  for  closing  up  the  business  arrived,  and  com- 
plainant took  charge,  sold  the  goods,  and  paid  the 
firm  debts.  Held  that,  at  the  time  agreed  upon, 
complainant  could  elect  to  be  a  creditor  of  the  firm 
to  the  extent  of  his  investment  and  interest,  or  to 
remain  a  partner. 

8.  On  electing  to  be  a  creditor,  he  would  have 
no  more  rights  than  other  creditors,  and  could 
claim  no  rights  as  a  partner. 

8.  The  deed  of  trust  given  by  his  partner  ac- 
cidentally omitting  to  include  luid  that  was  in- 
tended to  be  included,  complainant  is  entitled  to 
have  it  refonned  as  against  the  widow  and  heir  of 


fbe  grantor,  and  a  subsequent  mortgagee  of  the 
land  with  notice  of  complainant's  rights. 

Appeal  from  chancery  court,  Simpson 
county ;  Wauren  C!owan,  Chancellor. 

A.  J.  McL&arta  and  Cole  &  White,  for 
appellant. 

Cooper,  J.  In  February,  1883,  one 
Smith,  now  deceased,  was  a  merchant  in 
the  town  of  Westvllie,  having  a  stock  of 
goods  of  the  value  of  f  2.000.  Brlnson— a 
farmer,  and  unacquainted  with  business- 
paid  $1,000  for  a  half  interest  in  the  busi- 
ness, which  was  thereafter  conducted  by 
Smith,  in  his  own  name,  for  the  Joint  ac- 
count. Afterwards,  Brinson  advanced  to 
the  firm  the  sum  of  f700.  On  the  1st  day 
of  February,  1887,  a  written  contract  was 
entered  into  between  the  parties  by  which 
it  was  agreed  that  Smith  should  continue 
to  manage  the  business.  The  stipulation 
of  thecontract  from  which  the  present  con- 
troversy springs  is  as  follows:  "And  be 
(Smith)  agrees  and  binds  himself  to  re- 
fund to  said  A.  S.  Brlnson  the  seventeen 
hundred  dollars,  and  ten  per  cent,  per  an- 
num interest  thereon  from  the  respectiye 
dates  of  the  investments, or  equally  divide 
all  the  profits  of  the  mercantile  business, 
in  lieu  of  interest  on  the  sum  of  f  1,000.00, 
leaving  it  optional  with  said  Brlnson  to 
elect  and  choose  his  money  and  interest, 
or  his  capital  invested  and  one-half  of  the 
profits  of  the  business;  and,  by  mutual 
consent  of  the  parties,  it  is  agreed  that 
said  business  shall  be  closed  out  and  set- 
tled between  the  parties,  either  by  said 
Smith  refunding  said  Brinson  his  $1,000.00 
capital  invested,  and  interest  on  the 
$700.00,  as  aforesaid,  or,  in  lieu  of  Interest 
on  the  $1,000.00,  one-half  of  the  profits  of 
the  buslaess,  as  said  Brinson  n>ay  direct, 
which  said  Smith  hereby  obligates  and 
binds  himself  to  do  on  the  first  of  Decem- 
ber, A.  D.  1887. "  Contemporaneously  with 
the  execution  of  this  contract.  Smith,  to 
secure  compliance  on  his  part  with  the 
obligations  hn  had  thereby  entered  into^ 
executed  a  deed  of  trust  upon  certain 
lauds  and  personal  property.  By  this 
deed,  on  default  of  Smith  to  comply  with 
the  contract,  the  trustee  was  to  sell  the 
property  conveyed,  and  pay  to  Brinson 
what  he  should  be  entitled  to  receive  un- 
der said  contract. 

Brinson  exhibits  the  bill  in  this  cause 
against  Mrs.  BeiTy,  who  was  the  widow 
and  sole  heir  at  law  of  Soiith,  and  against 
Buchanan  and  McKee,  and.  having  stated 
the  facts  above  set  forth,  also  shows  that 
Smith  died  prior  to  the  let  day  of  Decem- 
ber, 1887,  and  that  at  his  death  the  firm 
had  on  hand  a  stock  of  goods,  and  owed 
several  del>t8;  that  complainant  took 
charge  of  the  business  after  Smith's  death, 
and  sold  the  goods,  and  paid  the  debts 
of  the  firm;  that,  when  the  time  arrived 
for  him  to  make  his  election  under  the 
terms  of  the  contract,  he  elected  to  receive 
back  his  money,  and  interest  thereon; 
that  there  then  remained  in  his  hands  a 
small  balance  arising  from  the  sale  of  the 
assets  of  said  firm,  which  be  applied  to  the 
payment  of  the  sum  due  hlmseir  under 
the  contract;  that  be  then  caused  tlie 
power  of  sale  conferred  by  the  deed  of 
trust  to  be  executed,  and  the  property 
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thereby  conveyed  to  be  sold,  and  the  pro- 
ceeda  applied  to  the  paytuen  t  of  liie  said 
claim,  but  there  yet  remains  due  to  him 
several  hundred  dollars.  He  alleges  that, 
by  accident  and  mistake,  there  was  includ- 
ed in  the  deed  of  trust  lands  which  Smith 
oever  owned,  and  did  not  intend  to  in- 
dade,  and  that  by  lilce  mistake  there  was 
omitted  certain  lands  which  Smith  did 
own,  and  did  intend  to  include;  that,  aft- 
er the  death  of  Smith,  his  widow  executed 
a  mortgage  upon  such  omitted  lands  in 
favor  of  the  defendant  Bacbaiian,in  which 
deed  the  defendant  McKee  is  trustee ;  that 
Buchanan  bad  notice  of  complainant's 
rights  to  have  his  mortgage  corrected  and 
reformed,  and  the  omitted  lands  inserted 
therein  according  to  the  intention  of  the 
parties  thereto.  As  to  tbelands  accidentally 
omlttfd  from  bis  mortgage,  complainant 
seeks,  as  against  Mrs.  Berry  and  the  other 
defendants,  to  have  the  mortgage  reformed 
and  corrected,  and  the  lands  sold  in  pay- 
ment of  thesum  still  due  him.  Complainant 
also  seeks  relief  as  to  another  lot  of  land 
against  the  defendant  Mrs.  Berry,  on  this 
state  of  tacts:  During  the  continuation 
of  the  partnership  between  complainant 
and  Smith,  Smttb  bought  with  the  part- 
nership funds,  and  took  title  to  himself, 
the  lot  and  buildings  in  which  the  busi- 
ness was  conducted.  As  to  this  land,  the 
prayer  of  the  bill  Is  that  it  shall  be  de- 
clared to  be  partnership  assets,  and  liable 
for  the  debt  due  complainant. 

The  defendants  demurred  to  the  bill; 
and,  the  demurrer  having  been  sustained, 
and  the  bill  dismissed,  the  complainant 
appeals. 

The  demurrer  should  have  been  over- 
ruled. We  reject  the  proposition  advanced 
by  counsel  for  appellant,  that  the  contract 
between  Smith  and  complainant  was  that 
complainant  was  to  be  and  continue  a 
member  of  the  linn,  but  guarantied 
against  loss,  and  secured  as  partner  in 
profits  to  the  extent  of  10  per  cent,  per  an- 
num upon  the  capital  by  him  invested  in 
the  business.  By  the  contract,  complain- 
ant was  permitted  to  elect  whether,  as  be- 
tween himself  and  Smith,  he  should  be  a 
partner,  and,  as  such,  entitled  to  participa- 
tion in  the  profits,  or  a  creditor  entitled 
to  recdve  back  the  amount  of  his  capital, 
and  Interest  thereon  at  10  per  cent,  per 
annum.  If  he  should  elect  to  be  a  credit- 
or, he  was  to  be  secured  in  his  debt  and 
interest.  If,  on  the  other  hand,  he  should 
elect  to  be  a  partner,  he  was  entitled  to 
receive  only  his  part  of  the  profits  in  the 
business,  and  repayment  of  the  seven  hun- 
dred dollars  advanced  to  the  firm,  and 
interest  thereon. 

The  averment  in  the  bill  in  that  Smith 
died  before  the  time  fixed  by  the  contract 
for  complainant's  election,  and  that  com- 
plainant acted  as  surviving  partner,  and 
wound  up  the  business  of  hts  firm,  but, 
when  the  time  came  for  him  to  make  his 
election,  he  elected  to  be  creditor,  and 
not  partner.  In  view  of  this  allegation, 
and  of  the  fiu;t  that  the  time  fixed  by  the 
contract  tor  a  settiement  of  the  business 
was  December  1, 1887,  it  must  be  assumed 
that  complainant,  at  or  before  that  time, 
elected  to  be  creditor,  and  after  that  date 
did  no  act  as  surviving  partner  by  which 


he  might  be  held  as  such.  II  such  be  the 
case,  he  is  entitled  to  the  repayment  of 
his  whole  investment,  and  interest  there- 
on, according  to  the  contract  entered 
into  by  Smith.  It  may  be  that  the  con- 
tract was  an  unwise  one,  but  with  that 
the  courts  have  no  concern.  They  must 
deal  with  It  as  made  by  the  parties.  If  it 
be  true  that  complainant  exercised  his 
right  of  election,  and  has  stood  on  it,  we 
are  unable  to  perceive  why,  as  against 
Mrs.  Berry,  who  was  a  volunteer,  and  as 
against  Buchanan,  who,  with  notice  of 
bis  rights,  took  security  on  the  land  in- 
tended  to  be  conveyed  by  Smith,  and  as 
against  McKee,  his  trustee,  the  deed 
should  not  be  corrected,  and  the  land 
sold,  for  the  payment  of  the  debt  due. 
But,  if  this  be  done,  complainant  will  not 
be  entitled  to  disturb  the  title,  nor  in  this 
proceeding  condemn  the  store-house  and 
lot.  If  he  be  creditor,  and  not  partner,  he 
has  no  grreater  right  to  go  against  this  lot 
than  has  any  other  creditor.  If  Smith 
was  sole  trader,  be  rightly  took  the  title 
to  himself;  and,  if  complainant  has  elected 
to  be  creditor,  and  not  partner,  he  cannot 
have  a  light  as  partner  to  on  Interest  in 
this  lot. 

It  is  clear  that  on  the  facts  stated  the 
complainant  is  entitled  to  relief,  either  as 
against  the  land  omitted  by  accident  from 
bis  mortgage,  or,  as  partner,  to  have  the 
store-house  and  lot  declared  to  be  part- 
nership property.  It  is  equally  clear  that 
he  cannot  have  relief  as  to  both.  On  the 
averments  of  the  bill,  his  right  Is  that  of 
creditor. 

The  decree  Is  reversed,  demurrer  over- 
ruled, and  leave  given  defendants  to  answer 
within  30  days  after  the  mandate  shall  be 
filed  in  the  court  below. 


HiBscB  et  al.  v.  BionARDSON  et  al. 
{Sapreme  Court  of  Miesistlppi.    Feb.  17, 1890.) 

FBA17DCI.BlfT  CONVETAirOSS — ^EVIDBHCB. 

Where  an  action  is  brougpht  to  set  aside  • 
sale  on  the  ground  that  it  was  made  in  fraud  of 
creditors,  and  the  debtor  admits  that  he  was  in- 
debted to  defendants  when  the  sale  was  made,  it  is 
error  to  refuse  to  InstrdKit  the  Jury  that  defendants 
were  not  required  to  prove  the  items  of  their  ac- 
count, but  that  the  indebtedness  might  be  shown 
by  the  debtor's  admissions,  or  by  any  evidence  that 
satisfied  the  Jury  of  the  oorreotaess  of  defendants' 
olalm,  as  the  refusal  to  give  the  instruction  was 
oiJculated  to  make  the  impression  that,  as  the  ac- 
count was  not  before  the  jury,  the  fact  of  the  in- 
debtedness was  not  established. 

Appeal  from  circuit  court.  Clay  county ; 
Li.  B.  Houston,  Jadge. 

This  case  was  before  this  court  at  a 
former  term,  and  will  be  found  reported  in 
3  South.  Bep.  569.  One  Cohen  owned  two 
stocks  of  goods, — one  in  Nashville,  and  the 
other  in  West  Point.  Cohen  sold  the  Nash- 
ville stock  to  appellants,  Hirsch  Bros.  & 
Co.,  for  a  debt  he  owed  a  bank,  for  which 
Hirsch  Bros.  &  Co.  were  sureties,  and  sold 
the  West  Point  stock  to  Hirsch  Bros.  & 
Co.  In  payment  of  a  debt  he  owed  them. 
Appellees,  Blchardson,  Mason  &  Co.,  who 
were  creditors  of  Cohen,  attached  the 
stock  at  West  Point  after  it  came  into  the 
possession  of  Hirsch  Bros.  &  Co.,  and  at- 
tacked the   sale  and   transfer  to  Hirsch 
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Bros.  &  Co.  for  fraud.  Hirsch  Bros.  &  Co. 
interpoeed  their  claim  to  the  stock.  On 
the  former  appeal,  the  case  was  reversed 
because  of  an  erroneous  instruction.  The 
case  -went  back,  and  was  retried;  result- 
ing in  a  verdict  and  Judgment  in  favor  of 
Bichardson,  Mason  &  Co.,  from  which 
Hirsch  Bros  &  Co.  appealed. 

Beall  &  Pope,  for  appellants.  Barry  & 
Beckett  and  Fox  &  Roane,  for  appellees. 

Campbell,  J.  The  court  erred  in  refus- 
ing the  instruction  asked  by  the  claimants 
to  the  effect  that  the  indebtedness  of  Cohen 
to  them  was  not  required  to  be  proved  by 
the  items  of  the  account,  but  might  be 
•taown  by  the  admission  of  Cohen,  or  by 
any  evidence  that  satisfied  the  jury  that 
be  did  owe  the  claimants  when  he  sold  to 
them  the  goods  in  controversy.  There  was 
no  necessity  for  the  production  of  the  open 
account,  and  we  are  unable  to  perceive 
Why  the  claimants  were  so  persistent  in 
theeffort  to  get  the  account  before  the  Jury. 
Itcould  not  add  anything  to  the  abundant 
testimony  to  the  fact  of  the  indebtednan 
of  Cohen  to  Hiracta  Bros.  &  Co.  His  ad- 
mission, as  a  witness,  that  he  was  in- 
debted was  certainly  evidence  of  the  fact 
of  his  indebtedness,  which  we  think  is  sat- 
isfactorily shown  by  all  the  evidence  in'the 
case.  It  seems  to  us  that  there  Is  no  just 
gn^ound  on  which  to  doubtthat  Cohen  was 
largely  the  debtor  of  Hirsch  Bros.  &  Co., 
when  the  sale  was  made.  The  refusal  to 
give  the  instruction  mentioned  was  calcu- 
lated to  make  the  impression  that,  as  the 
account  was  not  before  the  jury,  the  fact 
of  indebtedness  was  not  established,  while 
we  think  there  was  no  necessity  for  the 
production  of  the  account,  and  that  it 
might  properly  have  been  dispensed  with. 
The  fact  of  the  indebtedness  of  Cohen  was 
the  thing  to  be  proved,  and  that  could  be 
established  as  any  other  fact,  without  the 
books,  or  a  copy  from  them.  If  the  account 
had  been  presented  to  him  as  a  witness, 
and  admitted  to  be  correct,  that  would 
have  made  it  admissible. 

We  will  not  undertake  to  ptiss  In  detail 
on  the  rulings  of  the  court  upon  deposi- 
tions, and  parts  of  them.  The  objections 
to  the  depositions,  in  theirentirety.are  un- 
tenable, and  were  properly  oveiruled ;  but 
there  were  answers  to  in  teiTugatories 
which  should  have  been  rejected, — e.  g., 
that  part  of  the  answer  of  E.  E.  Richard- 
son to  interrogatory  5,  in  which  he  relates 
that  Cohen  frequently  had  tola  him, before 
his  pretended  sale,  that  he  owed  less  money 
and  was  in  better  condition  financially 
than  he  had  been  in  for  several  years ;  and 
so  of  the  last  sentence  of  the  answer  of 
this  witness  to  the  sixth  interrogatory. 
In  Price's  deposition  is  an  improper  state- 
ment as  "  to  the  atta  chment  of  Hirsch  Bros. 
&  Co.,"  which,  while  of  small  moment,  is 
wholly  In  admissible,  and  should  have  been 
rejected.  The  last  part  ot  the  answer  of 
Joseph  Frankland  to  the  fifth  interroga- 
tory, in  which  he  volunteered  the  opinion 
that  the  "  sale  to  Hirsch  Bros.  &  Co.  was 
a  sham"  was  grossly  Improper;  and  so, 
also,  of  the  latterpart  of  his  answer  to  the 
sixth  Interrogatory;  and  his  answer  to 
the  tenth  interrogatory,  in  which  he  states 


that  he  knew  "  that  Hirsch  Bros.  &  Co. 
were  concerned  in  two  large  failures  of 
their  own,  and  two  of  others,  within  the 
last  few  years,"  was  of  like  character. 
That  part  ot  the  deposition  ot  .T.  B.  Rich- 
ardson in  which  he  states  that  the  general 
impression  made  on  him  by  Mr.  Cohen  was 
that  the  whole  transaction  was  a  fraud, 
etc.,  was  inadmissible. 

We  regret  the  necessity  to  reverse  the 
Judgment  in  this  case,  but  are  convinced 
that  a  new  trial  should  be  had,  in  the  hox)e 
that  on  ft  third  trial  no  error  will  occur, 
and  a  verdict  be  rendered  which  cannot  be 
set  aside.    Reversed  and  remanded. 


Lepfel  v.  Miller. 
{Su,preme  Cowt  of  MiaaUsippl    Feb.  31, 1890.) 

ExBOUnOS— Cl.AnfAI7T'8  ISSUB— CONVETASCBg  — 

Descbiption. 

1.  The  claimant's  issue  in  Mississippi  cannot 
be  raised  where  the  property  levied  on  is  real  eo- 
tate. 

8.  A  deed  of  trust  conveying  "one  ten-horse- 
power engine  and  boiler,  James  LeSel  make, "  is 
void  for  uncertainty  of  description. 

Appeal  from  circuit  court,  Clarke  conn- 
ty ;  S.  H.  Tkrral,  Judge. 

Appellant,  Leffel,  had  ajudgment  against 
one  Riley,  on  which  he  had  an  execution 
issued,  which  the  sheriff  levied  on  an  en- 
ghie  and  boiler  in  the  possession  of  Riley, 
and  on  his  premises.  Riley  made  an  affi- 
davit, which  the  sheriff  returned  with  the 
execution,  claiming  the  property  as  a  part 
of  his  homestead,  and  therefore  exempt; 
the  same  not  being  worth  over  $2,000. 
Miller,  the  appellee,  Interposed  a  claim  to 
the  engine  and  boiler,  as  a  partot  the  free- 
hold, by  virtue  ot  a  deed  ot  trust  he  held 
on  Blley's  property,  including  the  engine 
and  boiler;  and  the  trial  of  his  claimant's 
issue  resulted  in  a  judgmrait  in  his  favor, 
from  which  Leffel  appealed. 

W.  N.  King,  for  appellant. 

CooPBH,  J.  If  the  machinery  was  a  part 
of  the  realty  when  the  levy  was  made.  It 
could  only  be  levied  on  by  levying  on  the 
realty.  But  in  such  case  the  claimant 
could  not  raise  the  objei-tlon  by  interpos- 
ing the  claimant's  issue.  The  right  of  an- 
other than  the  defendant  to  interpose  in 
this  manner  applies  only  to  cases  in  which 
personal  property  is  seized;  there  is  no 
such  thing  known  to  the  law  as  a  claim- 
ant's issue  where  real  eatate  is  the  subject 
of  controversy. 

If,  on  the  other  hand,  the  machinery  was 
personalty,  the  claimant  has  failed  to  es- 
tablish his  right  to  the  property.  It  ■was 
levied  on  in  the  possession  ot  the  defend- 
ant in  execution,  and,itit  was  personulty, 
such  possession  was  prima  facie  evidence 
of  title  in  the  defendant  In  execution.  To 
meet  the  prima  facie  case  thns  made,  the 
claimant  introduced  a  deed  of  trust.  In 
which  is  included  "one  ten-horse-pow^eren- 
gine  and  boiler,  James  Leffel  make. "  Tliia 
description  is  insufficient  to  identify  the 
property,  and  the  conveyance  as  to  it  was 
void  for  uncertainty.  Allen  v.  Dlcken.  6S 
Miss.  91;  Nicholson  v.  Karpe,  58  Miss.  84, 

Judgment  reversed. 
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YOLKINO  V.  HUCKABAT. 

(Supreme  Court  o/ Mteatertppl  Feb.  24, 1890.) 
Trovkr  and  C!onvbbsioh— Salb— Rkscissioh. 
Where  a  chattel  Is  sold  on  credit  and  de- 
livered to  the  purchaser,  with  the  understanding 
that  he  is  to  execute  his  note  in  payment^and  also 
give  satisfactory  security,  the  fact  that  the  seller, 
who  was  not  satisfied  with  the  seoority,  falls  to 
deliver  the  note  on  the  return  of  the  chattel  does 
not  make  him  guilty  of  a  conversion  of  the  chat- 
tel; the  rescission  of  the  sale  renders  the  note 
valueless. 

Appeal  from  drcnit  court,  Clarke  coun- 
ty ;  S.  H.  Teerai,,  Judge. 

One  Seegars,  agent  for  Henry  Volking, 
Hold  to  C.  C.  Huckabay  a  mule,  the  prop- 
erty of  Volking,  for  $85,  on  credit;  the 
trade  to  stand  If  Volking  was  satisfied  wi  th 
the  security.  A  note  for  f  86  (about  which 
there  Is  dispute  as  to  whether  It  was  exe- 
cuted) was  to  be  given,  and  a  deed  of  trust 
on  the  mule  sold,  and  a  written  obligation 
to  execute  deed  of  trust  on  crop  when 
the  same  should  be  growing  The  deed  of 
trust  on  the  mule  euid  the  written  obliga- 
tion above  referred  to  were  executed  and 
left  in  the  hands  of  Se^ars,  till  Volking 
had  time  to  Investigate  cmd  see  if  he  was 
satisfied  with  the  security.  The  deed  of 
trust  was  not  acknowledged.  The  mule 
was  delivered,  and  afterwards  Volking 
went  out  to  Huckabay's  pltMse,  and  not 
being  satisfied  with  the  appearance  of 
things,  Hnckaby  not  owning  the  land  on 
whicJi  he  proposed  to  make  a  crop,  and 
the  indications  being  unpropltious,  he 
sent  for  the  mule,  and  had  it  returned  to 
himself,  but  did  not  deliver  up  the  alleged 
note,  the  unacknowledged  deed  of  trust 
on  the  mule,  and  the  written  obligation ; 
whereupon  Huckabay  sued  for  the  con- 
version of  the  mule  by  Volking.  and  recov- 
ered Judgment,  from  which  volking  ap- 
pealed. 

T.  A.  Wood,  for  appellant.  J.  A.  Aader- 
Bon,  for  appellee. 

Campbell,  J.  This  case  was  made  to 
turn  in  the  court  below  on  the  fact  that 
there  had  not  been  a  return,  or  oBer  tore- 
turn,  to  Huckabay  of  the  note  he  says  he 
gave  for  the  mule.  It  is  very  doubtful 
whether  a  note  was  given,  and,  if  it  was, 
it  was  the  note  of  Huckabay,  vv'hlch  would 
be  rendered  valueless  by  the  rescission  of 
the  contract  of  sale  out  of  which  it  arose, 
and  the  failure  to  return  this  worthless 
paper  was  not  an  answer  to  the  claim  of 
the  right  to  rescind  the  sale.  This  errone- 
ous view  caused  erroneous  action  on  the 
Instructions  on  both  sides,  and,  without 
further  specification  of  error,  we  reverse 
the  Judgment,  and  remand  the  cause  for 
a  new  trial. 

(«7  Miss.  288)  

Webtrkn  Union  Tel.  Co.  t.  Dozier. 
(Supreme  Court  of  MUflssippl.    Feb.  24, 1890. ) 

TXLBSBAPH  COKPAinXB— NB0I.IOKIICB. 

1.  An  action  will  not  lie  against  a  telegraph 
company,  either  under  the  statute  or  at  common 
law,  for  failure  to  transmit  a  verbal  message,  oral- 
ly delivered  to  the  operator,  in  the  absence  of 
evidence  of  a  custom  to  that  effect. 

2.  In  an  action  by  a  physician  against  a  tele- 
graph oomxMkny  for  failure  to  transmit  a  message 
to  nim,  a  verdict  in  plaintiff's  favor  will  be  set 
aside,  where  it  appears  that  no  message  for  trans- 
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mission  to  plaintiff  was  charged  or  paid  for,  but 
that,  after  two  ineffectual  attempts  to  reach  other 
physicians,  the  operator  voluntarily  inquired  for 
plaintiff,  and  was  informed  that  he  was  not  in 
town. 

Appeal  from  circuit  court.  Perry  county; 
8.  U.  Tkrral,  Judge. 

The  SOD  of  one  Bilbo  seriously  wounded 
himself.  Bilbo,  and  gave  two  friends, 
Stewart  and  Flannagan,  50  cents,  with 
directions  to  telegraph  from  Poplarville 
to  Hattiesburg  for  Dr.  Dozier.  Stewart 
and  Flannagan  talked  the  matter  over, 
and,  instead  of  following  directions,  first 
telegraphed  to  two  other  physicians  at 
dilferent  places,— paying  for  one  of  the 
telegrams  with  the  money  sent  by  Bil- 
bo, leaving  the  other  to  be  paid  after- 
wards by  Bilbo.  Finally  thwr  concluded 
to  telegraph  for  Dr.  Dosier.  They  testified 
that  they  told  the  operator  so  to  do ;  bwt 
the  operator  testifies  that  no  message 
was  fi^ven  him  to  send  to  Dr.  Dozier,  but 
that  he  himself  asked  the  operator  at  Hat- 
tiesburg if  Dr.  Dozier  was  In  town,  and  re- 
ceived a  reply  in  the  negative;  and  the 
operator  also,  of  his  own  accord,  tele* 
graphed  to  Ellisvllle,  to  see  if  he  could  get 
a  physician  he  knew  there,  and  was  unsuc- 
cessful. Bilbo  came  into  town,  and  paid 
for  the  telegram  which  had  been  left  un- 
paid, making  two  telegrams  only  for  which 
be  paid,— one  to  a  Dr.  Walker,  and  the 
other  t-o  a  Dr.  Watkins.  He  paid  nothing 
for  any  telegram  to  Dr.  Doder,  nor  was 
anything  demanded  of  him  for  any  such 
telegram.  It  seems  that  Dr.  Dozier  was  in 
Hattiesburg,  though  it  was  unknown  to 
the  operator  there  when  the  operator 
asked  him  from  Poplarville.  Dr.  Dozier 
brought  suit  against  the  telegraph  comr 
pany  to  recover  damages  lor  failure  to  de- 
liver a  message,  and  recovered  Judgment 
for  fllO,  the  amount  he  would  have 
charged  if  he  hadgoneto  attend  on  Bilbo's 
son,  from  which  the  company  appealed. 

W.  P.  &  J.  B.  Harrts,  for  appellant.  Cal- 
boon  A  Green,  for  appellee. 

Campbell,  J.  The  verdict  is  contrary 
to  the  law  and  evidence,  and  should  have 
been  set  aside.  There  Is  no  warrant  in  the 
evidence,  in  any  view  of  the  law,  for  a  re- 
covery of  any  actual  damage,  for  none  is 
shown ;  it  not  appearing  that  Dr.  Dozier 
sustained  any  by  reasim  of  the  non-receipt 
of  a  message  requesting  his  services.  The 
truth  appears  to  be  that  no  messagre  was 
sent  to  Dr.  Dozier,  but  that,  an  ineffectual 
effort  having  been  made  to  get  Dr.  Walker 
at  Nicholson,  and  Dr.  Watkins  at  Hatties- 
burg, the  operator  at  Poplarville  In- 
quired of  the  operator  at  Hattiesburg  it 
Dr.  Dozier  was  in  the  town,  and  was  in- 
formed, in  reply,  that  he  had  removed  to 
Oulf  Port,  and,  this  being  supposed  to  be 
true,  no  message  was  sent  to  Dr.  Dozier. 
It  is  certain  that  no  message  to  him  was 
charged  for  or  paid  for,  and  therefore  noth- 
ing was  received  by  the  company  on  this 
account.  It  appears  that  the  operator, 
Mr.  Atkins,  was  in  full  sympathy  with 
those  trying  to  procure  a  physician ;  and 
at  bis  own  Instance,  and  free  of  cost  to 
them,  wired  to  Ellisvllle  for  thepurpose  of 
getting  a  physician  known  to  him,  who 
lived  there;  and  this  suggests  the  Improb- 
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ability  that  he  shouldhavefailed  to  trans- 
mit any  mesfiaKe  deUvered  to  him  to  be 
Bent  to  Dr.  Doiier. 

The  only  messages  actually  written  for 
transmission  were  to  Dr.  Walker  at  Nichol- 
son, and  to  Dr.  Watkins  at  Hattiesburg, 
and  they  were  transmitted.  If  it  be  trae 
tbatStewart  and  Flannagan,  or  elther,toId 
the  operator  to  wli-e  Dr.  Dozler,  the  ques- 
tion is  whether  that  wa«  the  delivery  of  a 
message,  within  the  meaning  of  the  law, 
for  the  non-transmission  and  delivery  of 
which  liability  would  be  Incurred  by  the 
company.  In  the  absence  of  satisfactory 
evidence  of  a  know^n  course  of  business  by 
the  telegraph  company  to  receive  verbal 
messaget!  orally  delivered  to  operators  for 
transmission,  we  are  not  willing  to  sanc- 
tion the  proposition  that  failure  to  trans- 
mit such  a  message  is  a  ground  for  recov- 
ery against  the  company,  either  by  stat- 
ute or  common  la  w.  It  is  common  knowl- 
edge that  messages  are  required  to  be  writ- 
ten, and  upon  the  blanks  of  the  company, 
and  it  would  be  hazardous  to  pursue  tmy 
other  course.  The  very  ex  pression ,  as  to  a 
message  delivered  to  be  sent,  carries  with 
it  the  idea  of  a  written  or  printed  message; 
and  it  would  seem  that  for  one  to  talk  to 
the  operator,  as  to  the  message  he  desired 
to  send,  could  not,  in  view  of  the  course  of 
business  of  telegraph  companies.  Impose 
any  liability  on  such  company. 

Reversed  and  remanded. 


(<7  lusa.  IS6) 


Obben  v.  Statb. 


(Supreme  Court  0/  MUslsgippi.  March  8, 18B0.) 
Attxmft  to  Cokkit  Rape— Eviderci. 
On  a  trial  for  an  attempt  to  conunlt  a  rape, 
the  pnwecntlng  witness  testified  that,  while  rid- 
Itue  horseback,  she  stopped  her  horso,  intending  to 
ask  defendant's  assistance  in  holding  It  while  a 
train  was  passing;  that,  after  the  train  had  passed, 
defendant  canght  hold  of  her  riding  skirt:  and 
that  she  struck  her  horse,  and  in  this  way  got  loose 
from  defendant.  Held,  that  a  verdict  at  guilty 
would  be  set  aside,  as  these  facts  do  not  give  rise 
to  a  reasonable  inference  that  defendant  Intended 
to  oommit  a  rape. 

Appeal  from  circuit  court,  Copiah  coun- 
ty;  J.  B.  Chrisman,  Judge. 

Ben  Green  was  indicted  for  attempt  to 
commit  rape.  On  the  trial  the  following 
facts  were  testified  to  by  Mrs.  B..  upon 
whom  the  alleged  attempt  was  made: 
That  she  was  riding  borseba>ck  along  the 
public  road:  bad  arrived  at  a  point  where 
said  public  road  crosses  the  railroad,  and, 
knowingthat  a  train  would  soon  be  along, 
she  stopped  and  turned  her  horse's  head 
from  the  railroad,  expecting  to  ask  the  as- 
sistance of  a  negro  man  (the  defendant) 
whom  she  saw  near ;  that  the  train  did 
pass,  and  she  proceeded  on  her  way,  when 
the  negro  ran  after  her,  and  caught  hold 
of  her  riding  skirt,  when  she  "  hollered, " 
and  struck  her  horse,  which  had  become 
frightened  at  the  approach  of  the  negro  so 
rapidly,  and  In  this  way  got  loose  from 
him  ;  and  that  the  negro  ran  towards  the 
"poor-house,"  while  she  called  for  assist- 
ance, had  him  arrested,  etc.  Slie  also  pos- 
itively identified  Ben  Green  as  the  n^ro 
who  so  acted.  There  was  a  verdict  and 
judgment  of  guilty,  from  which  Green  ap- 
pealed. 


Ramsey  Jt  Willing,  for  appellant. 

CooPEB,  i,  The  evidence  is  insufficient 
to  support  the  verdict  of  the  Jury.  We 
may  conjecture  the  purpose  of  the  defend- 
ant to  have  been  to  commit  a  rape,  but, 
on  the  facts  disclosed,  it  is  conjecture  only, 
and  not  an  inference  reasonably  drawn 
from  the  evidence.  The  probabilities  may 
be  greater  that  a  rape  was  Intended,  ratb- 
erthan  robbery  Or  murder;  but  mere  prol>- 
ability  of  guilt  of  a  particular  crime,  and 
that,  too,  springing  more  from  instinct 
than  from  proved  facts,  cannot  support  a 
verdict  of  guilty.  There  is  great  danger 
of  improper  convictions  in  cases  of  this 
character,  and,  while  the  courts  should  not 
for  that  reason  invade  the  province  ut  the 
Jury,  the  danger  admonishes  us  of  the  ne- 
cessity of  standing  firmly  upon  the  right 
and  duty  of  proper  supervision  and  con- 
trol over  them. 

The  Judgment  is  reversed. 


Dees  v.  State. 
(Su/prtrnt  Oowrt  of  ilfl«»i8»ippi.  March  8, 1890.) 
Road  Labob — Who  Liavji  to. 
One  appointed  overseer  of  a  public  road  by 
the  board  of  supervisors,  in  Mississippi,  is  not 
subject  to  be  called  to  work  as  a  hand  on  another 
road. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; S.  H.  Tehhal,  Judge. 

M.  A.  Dees  had  been  appointed  overseer 
of  a  public  road,  and  was  afterwards  sum- 
moned to  work  on  anotherroad  as  ahand, 
but  failed  to  obey.  An  affidavit  was  made 
against  him  as  a  delinquent  road  hand, 
he  was  tried  and  convicted  before  a  justice 
of  the  peace,  and  appealed  to  the  circuit 
court,  where  he  was  again  convicted  and 
sentenced,  from  which  he  appeals. 

M.  A.  Dees,  pro  se. 

CooPF.R,  J.  The  appellant,  having  been 
appointed  overseer  of  one  public  road  in 
the  county  by  the  board  of  supervisors 
for  the  year  1889,  was  not  subject  to  be 
called  upon  as  a  hand  to  work  another. 
The  verdict  is  clearly  wrong,  and  should 
have  been  set  aside  by  the  court. 

Judgment  reveraed. 


Day  et  ah  v.  State. 
{SwpreiM  Court  of  Mississippi.    March  8, 1890.) 

LaROEXT — EVIDBNOB. 

A  conviction  of  petit  larceny,  resting  on 
the  unsupported  testimony  of  one  mtness,  milcli 
is  oontradioted  in  several  material  matters,  which 
contradiction  cannot  reasonably  be  attributed  to 
mistake  on  part  of  such  witness,  cannot  be  sa»- 
tained. 

Appeal  from  circuit  court,  Lincoln  coun- 
ty; J.  B.  Chrisman,  Judge. 

Henry  Day  and  two  others  appeal  from 
a  conviction  of  petit  larceny  in  stealius 
hogs. 

A.  C.  McNatr,  for  appellants.  2*.  M,  Mil- 
ler, Atty.  Gen.,  lor  the  State. 

Campbell,  J.  We  are  reluctant  to  dis- 
turb a  verdict  approved  by  the  circuit 
judge,  butourconviction  is  so  strong  in  this 
case   that  the  appellants  were   wrongly 
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found  gnllty  that  we  do  not  hesitate  to 
send  the  case  back  for  another  trial.  The 
conviction  resta  upon  the  unsupported  and 
sasplciouB  testimony  of  Cephas  Mitchell, 
who  was  contradicted  In  several  material 
matters,  which  contradiction  cannot  be 
accounted  for,  reasonably,  on  the  assump- 
tion of  mistake  on  his  part.  Mr.  Allgood 
swore  that  bis  bogs  were  stolen  on  the 
lltb  of  January.  Cephas  Mitchell  swore 
Uiat  he  made  a  memorandum  of  the  date 
when  d^endants  killed  the  bogs  in  the  sta^ 
ble  at  the  Beading  place,  and  it  was  Uth 
January;  and  it  is  proved  that  the  defend- 
ants were  not  at  the  Reading  place,  but 
three  miles  off,  at  Cassedy's  place,  until 
the  17th  January.  Allgood  says  three  of 
bis  bogs  were  black,  and  two  of  them  black 
and  white  spotted.  Although  Mitchell 
made  a  memorandum  of  the  date,  and,  it 
would  seem,  should  have  made  a  mem- 
orandum of  the  color  and  marks  of  the 
bogs,  be  testified  that  the  five  hogs  killed 
by  defendant  were  black,  and  he  misplaced 
the  ear-marks,  testifying  to  a  different 
marking  from  that  proved  by  the  owner. 
If  this  was  the  only  error  of  the  witness 
Mitchell,  it  might  be  ascribed  to  mistake; 
but  bis  mistakes  pre  too  many  and  too 
significant  to  have  any  such  charitable 
•view  taken.  He  seems  to  us  utterly  un- 
worthy of  belief,  and,  although  he  was  be- 
lleTed  by  a  Lincoln  counly  Jury,  we  are  un- 
willing for  the  appellants  to  endure  the 
penalty  until  a  further  investigation  shall 
be  had  of  this  case.  There  may  have  been 
before  the  jury  other  facts  than  the  record 
contains,  but,  if  not,  one  should  not  be  ad- 
Judged  guilty  in  such  a  case. 
Beversed  and  remanded. 


WHIas.  SM) 


DoBSON  7.  State. 


(Supreme  Court  qT  iHsaisstppl.  March  8, 1S90.) 
Lrv»-8ToaE— ALTBSiNa  Mabkb. 
On  trial  for  altering  the  marks  of  stock, 
where  the  only  evidence  Is  that  a  lamb  was  f  oima 
with  its  mark  changed  from  that  of  its  ovTner  to 
that  of  defendant,  a  conviction  should  be  Bet  aside. 

Appeal  from  circuit  court,  Harrison 
county;  S.  H.  Terral,  Judge. 

Bobert  Dobson  was  indicted  for  altering 
the  marks  of  stock.  Mrs.  Davis  owned 
some  sheep,  and  her  husband  found  a  lamb 
with  its  mark  changed  from  that  of  Mrs. 
Davis  to  that  of  Dobson,  on  which  testi- 
mony Dobson  was  convicted  and  sen- 
tence.   He  appeals. 

E.  J.  Bowers,  for  appellant.  T.  M.  Mil- 
Jer,  Atty.  Gen.,  for  the  State. 

Campbsll,  J.  The  verdict  should  have 
been  promptly  set  aside.  Indeed,  the  Jury 
might  properly  have  been  directed  by  the 
court  to  give  a  verdict  of  not  guilty. 
There  is  no  evidence  tending  to  show  the 
guilt  uf  the  defendant,  and  no  such  a  ver- 
dict should  be  allowed  to  stand.  An  Im- 
portant factor,  influential  in  determining 
this  court  not  to  disturb  verdicts,  where 
there  is  evidence  to  sustain  tbem,  is  that 
■tbe  circuit  Judge  sanctions  the  verdict  by 
refusing  to  set  it  aside;  and  the  presiding 
Judge,  while  using  due  caution  not  to  set 
bis  opinion  against  that  ol  the  12  men  in 
-tbe  Jury' box,  in  case  of  disputed  facts  and 


discordant  witnesses,  should  not  hesitate 
to  set  aside  any  verdict  which  is  not  supj- 
ported  by  evidence. 
Beversed  and  remanded. 

(is  La.  Ann.  224) 

State  v.  Dobsey. 

{Supreme  Cowrt  of  Louisiana,    ilaxdh  8, 180(X 
«}  La.  Ann.) 

Kkw  Tbiai/— Kswi.t-Di8Covebbd  Etidxnoe. 
An  application  for  a  new  ixial,  based  on 
newly-discovered  evidenoe,  is  properly  overruled, 
on  the  assignment  of  the  trial  Judge  that  the  wit- 
nesses relied  upon  were  summoned  by  the  accused 
to  attend  the  trial,  and  were  personally  present 
during  the  trial,  and  were  not  interra^;ated  by 
him. 

(SyttdbUB  by  the  Court.) 

Jamea  DacotS  and  Cotlom  Jt  CappeL  for 
appellant.  Walter  H.  Rogers,  Atty.  Oen., 
for  the  State. 

Watkinb,  J.  Appeal  from  the  twelfth 
Judicial  district,  parish  of  Avoyelles.  The 
defendant  appeals  from  a  Judgment  con- 
victing him  of  larceny,  and  sentencing  him 
to  two  years  at  hard  labor,  relying  on  a 
motion  for  new  trial  and  one  in  arrest  of 
Judgment.  Both  appear  to  have  been 
taken  pro  forma,  and  without  merit.  The 
motion  for  a  new  trial  is  grounded  on  an 
alleged  discovery  of  additional  and  impor- 
tant testimony,  by  which  his  ownership  of 
the  property  charged  to  have  been  stolen 
could  be  proved.  The  Judge  assigns,  in  his 
reasons  for  overruling  the  motion,  that 
tbe  witnesses,  by  whom  this  new  evidence 
is  expected  to  be  obtained,  were  duly  sum- 
moned by  the  defendant,  and  were  in  at- 
tendance upon  the  court  during  the  prog>- 
resB  of  the  trial,  and  were  not  interro- 
gated. It  passes  comprehension  how  his 
counsel  could  have  failed  to  ascertain  that 
they  possessed  such  information  on  this 
most  vital  question  in  the  case;  and  it  is 
even  more  incomprehensible  to  us  that  we 
should  be  expected  to  accept  the  bare  state- 
ment of  tbe  accused  as  to  his  exercise  of 
due  diligence  to  obtain  this  testimony,  un- 
der these  circumstances.  The  grounds  as- 
fiigned  for  the  arrest  of  Judgment  are :  (1) 
That  the  verdict  of  the  Jury  was  contrary 
to  law  and  evidence;  and  (2)  that  the 
Judge's  refusal  to  grant  a  new  trial  was 
contraryto  law.  Thismotion  is  frivolous. 

Judgment  affirmed. 


(42  La.  Ann.  261) 

Succession  of  Duhr. 

(iStupreme  Cot«rt  of  LouAsiema.    Feb.  10,  1890, 
48Iia.  Ann.) 

Bss  AsJuniOiiTi.— AniimiaTBATOKS— Rbstatbhsnt 

OF  ACOOUST. 

1.  A  matter  tendered  as  an  issue  on  an  execn- 
triz's  final  account,  regularly  opposed  by  a  cred- 
itor of  the  succession,  evidence  adduced  thereon 
pro  et  con,  and  finally  and  contradictorily  deter- 
mined by  a  definitive  Judgment  on  apiieal,  cannot 
be  thereafter  litigated  between  the  some  parties. 

8.  Such  a  decree  constitutes  res  adjudtcata. 

8.  When,  upon  the  final  trial  of  such  an  account 
in  this  court  on  appeal,  the  executrix  is  adjudned 
and  decreed  to  restate  her  account  "according  to 
law,  and  the  views  therein  expressed, "  it  is  not 
competent  for  the  executrix  to  raise  new  issues, 
but  she  is  bound  to  comply  with  the  decree,  ana 
restate  her   account   accordingly.    The   original 
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oontrorersy  U  at  an  end,  and  old  Issues  cannot  be 
•gain  agitated  and  raised  on  her  restated  account. 
ISyUabut  by  the  Court) 

Jnlea  Relne  and  Cbarlea  Longae,  for  ap- 
pellants.   L.  De  Poorter,  for  appellee. 

Watkins,  J.  Appeal  from  the  twenty- 
sixth  ]Ddicial  district,  parish  of  St.  John 
the  Baptist.  This  appeal  Is  a  supplement 
of  a  previous  one  in  the  same  succession, 
(41  La.  Ann.  209,  6  South.  Bep.  502,)  and 
brings  up  for  review  the  administratrix's 
restated  account  and  opposition  of  Moll, 
•t  special  mortgage  creditor. 

The  account  presented  allows  in  favor 
of  the  minors  of  Duhe's  first  marriage,  in 
capital  and  interest,  the  sum  of  f 3,604.88, 
and  to  its  payment  applies  the  proceeds  of 
the  adjudication  of  the  community  real 
estate  to  the  deceased,  as  surviving  part- 
ner of  the  first  community,  by  pref- 
erence; and,  by  this  means,  there  Is  a 
balance  of  f  195.48  remaining  due  and  un- 
paid said  minors,  and  nothing  applica- 
ble to  the  payment  of  opponent's  mort- 
gage, which  is  first  in  rank  as  to  property 
of  the  second  community.  Without  at- 
tending to  details,  we  may  state  that  this 
item  of  credit  is  the  chief  ground  of  op- 
ponent's complaint.  If  his  opposition 
should  not  prevail,  and  the  administra- 
trix's account  be  homologated,  he  would 
lose  his  entire  debt,  as  the  succession  Is  in- 
solvent. It  is  sufficient  to  say  that  the  al- 
lowance rel  noB  of  the  minora'  claim,  aa 
now  presented,  is  precisely  the  same  ques- 
tion that  was  discussed  and  determined 
by  us  when  the  original  account  was  ex- 
amined. 41  La.  Ann.  209,  6  South.  Bep. 
602. 

The  grounds  of  opposition  are:  (1) 
That  the  account  has  not  been  recast  and 
restated  conformably  to  the  opinion  and 
decree  of  this  court;  and  (2)  that  our  pre- 
vious decree  finally  determined  all  the  liti- 
gated Issues  in  said  succession,  and  issues 
thus  terminated  cannot  be  litigated  anew 
on  a  restatement  of  an  account  in  pur- 
snance  of  said  decree.  The  latter  Is  in 
purport  a  plea  of  rea  adUudicata.  In  pur- 
suance of  the  same  theory,  evidently,  the 
opponent's  counsel  has  filed  what  he  de- 
nominates "  an  exception  and  motion  to 
dismiss  appeal, "  but  which,  in  effect,  is  an 
answer  to  the  appeal  of  the  executrix,  and 
a  reiteration  ol  the  former  plea,  though 
clothed  with  slightly  different  phrase- 
ology. 

On  the  trial  of  the  account,  counsel  for 
the  executrix  offered  proof  that  the  mi- 
nors' claim  as  to  the  amount  of  the  Item 
mentioned,  ante,  exceeded  that  allowed 
in  our  previous  Judgment  and  decree.  To 
this  offer  of  proof,  opponent's  counsel  ob- 
jected on  the  grounds  stated  in  his  oppo- 
sition, and,  his  objections  being  sustained, 
and  the  proffered  testimony  rejected,  coun- 
sel for  the  administratrix  reserved  a  bill 
of  exceptions.  The  ruling  of  the  court 
resulted,  necessarily,  in  the  rejection  ol  the 
tendered  account,  and  a  Judgment  sus- 
taining the  creditors'  opposition.  Was  the 
Judge  aqao  right  in  thus  ruling  and  de- 
tiding?  Beferenceto  onr  former  opinion 
will  show  that  when  the  property  of  the 
first  community  was  adjudicated  to  Duhe 
the  item  of  merchandise  valued  at  f  2,000 


was  not  inclnded  in  the  proc^ verba/ of 
adjudication;  but  it  does  appear  on  his 
account  of  tutorship,  subsequently  filed, 
and  homologated  by  a  chambers  and  ex 
parte  decree.  When  his  surviving  wile,  as 
administratrix,  filed  her  final  account,— 
the  one  last  opposed, — she  placed  the  mi- 
nors' claim  at  f2,818.  with  interest,  as 
stated  in  the  aforraald  tutor's  account, 
with  rank  of  legal  mortgage,  and  to  be 
paid  in  fall  from  the  proceeds  of  said  adju- 
dication, in  preference  to  opponent's  spe- 
cial mortgage.  The  present  opponent  op- 
posed that  account,  and  specially  averred 
that  there  was  no  such  stock  of  merchan- 
dise on  hand  In  1870,  at  the  death  of  the 
decedent's  first  wife,  and  mother  of  the  mi- 
nors, and,  in  the  alternative,  alleged  that, 
"if  there  was,  there  is  in  the  record  no 
sufficient  proof  of  its  existence. "  In  our 
opinion,  at  page  215, 41  La.  Ann.,  and  page 
504,  6  South.  Bep.,  we  say :  "  On  the  trial  of 
the  account  and  opposition,  there  was  no 
other  proof  offered  of  the  existence  and  the 
value  of  the  stock  of  goods  and  merchan- 
dise, placed  at  f  2,000,  than  the  inventory 
of  the  fii-st community, "and "to  the  intro- 
duction of  same,  opponent  urged  several 
objections, "  enumerating  them.  On  con- 
sidering the  question,  wesaid :  The  "  judg- 
ment and  inventory  do  not  constitute  such 
proof  of  this  item  of  92,000  as  is  necessary 
to  establish  it  as  against  a  special  mor^ 
gage  creditor  of  the  tutor.  Individually. 
In  the  adjudication  to  the  surviving  bus* 
band  of  their  mother's  half  interest  m  the 
common  property,  there  is  no  mention 
made  of  it;  and  opponent  was  not  cited 
and  made  a  party  to  the  final  account, 
which  Is  relied  upon  as  establishing  it. 
Opponent  put  administratrix  fully  on  her 

guard  by  specially  denying  and  challeng- 
ig  the  validity  of  that  item.  •  •  • 
This  item  was  properly  rejected  by  the 
jndge  a  qao,  and  the  debt  of  the  minors 
reduced  to  f  1,818 ;  but  it  was  correctly  held 
that  it  was  secured  by  the  ranking  mort- 
gage. This  reduction  will  enable  oppo- 
nent to  realize  the  amount  of  his  debt, 
with  interest  and  10  per  cent,  attorney's 
fees,  and  there  will  be  a  surplus  remain- 
ing. "  On  this  hypothesis,  various  amend- 
ments were  suggested  and  enumerated, 
and  among  them  the  following,  viz. :  "  (8) 
The  amount  due  the  minors  must  be  re- 
duced from  $2,818  to  f  1,818, "  etc. 

We  have  no  doubt  of  the  correctness  of 
the  conclusion  of  the  district  judge.  Our 
former  decrf^  forms  res  Judicata  as  to  the 
claims  of  the  minors,  and  the  proffered 
evidence  was  properly  refused. 
Judgment  affirmed. 

Fennkb.  J.,  absent. 

Rehearing  refused. 

'  to  La.  Ann.  1») 

Statk  v.  Beownson. 

(SuproM  Court  of  Louieiana.    Uaroh  S,  1890. 
«3  La.  Ann.) 

CRiKtRiii  Law— EvmiMcs  at  Foimkb  Tbial. 
1.  In  a  criminal  prosecution,  evidence  to  aiunr 
what  the  accused,  testifying  in  his  own  behalf, 
had  stated  on  a  previous  trial  on  the  same  charra, 
in  which  the  jur^  had  failed  to  agree,  Is  irc^o- 
yaat  and  inadimssible,  unless  It  be  to  prove  a 
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ooofession  or  admission  of  gnilt,  if  it  appears  that 
llie  defendant  did  not  testif;;^  at  all  on  me  second 
trial,  at  which  he  11703  convicted. 

2.  It  cannot  be  allowed  to  impeaoh  a  witness 
before  he  has  been  heard,  and  under  Act  39  of 
1886,  which  allows  an  accused  party  to  testify,  his 
testimony  must  be  weighed  and  considered  aocard- 
Ing  to  the  general  rules  of  evidence. 
[SyUabiLs  by  the  Court.) 

Appeal  from  district  conrt,  parish  of 
Katcbitochee ;  Pibbbon,  Jud^e. 

Jack  &  Dism  nkea,  for  appellant.  Walter 
H.  Rogers  and  D.  C.  Searboroagb,  for  the 
State. 

PoCHB,J.  Under  cm  indictment  for  rape, 
the  defendant  was  convicted,  without  cap- 
ital punishment.  His  appeal  brings  np  for 
dlBCUBSion  two  bills  of  exceptions  which 
are  both  taken  to  the  rulings  of  the  trial 
Judge  In  admitting  testimony  over  his  ob- 
jections. It  appears  that  a  previous  trial 
of  the  accused,  on  the  same  charge,  had 
resulted  in  a  mistrial :  and  that  on  the  first 
trial  thedefendant  had  offered  in  evidence, 
with  a  view  6f  showing  intimacy  between 
himself  and  the  prosecutrix,  a  certain  writ- 
ten order  in  her  favor,  executed  by  himself, 
addressed  to  a  country  store-keeper,  and 
calling  for  the  delivery  of  certain  merchan- 
dlseto  the  prosecutrix  on  his  account.  In 
connection  therewith  the  accused  had  tes- 
tified, with  the  view  of  showing  that  the 
order  bad  been  drawn  by  himself  and  de- 
livered to  the  prosecutrix,  and  that  be  had 
subsequently  obtsdned  possession  of  the 
same  from  the  store-keejier  on  whom  It 
had  been  drawn.  Now,  on  the  second  tri- 
al, resulting  in  this  appeal,  while  the  dis- 
trict attorney  was  introducing  his  testi- 
mony in  chief,  and,  of  course,  before  the 
accused  had  oflered  the  order  or  any  other 
evidence,  and,  above  all,  before  he  had  of- 
fered to  testily,  the  state  was  allowed, 
over  the  objection  of  his  counsel,  to  prove 
by  a  witness  who  was  present  at  the  first 
trial  the  statements  which  the  accused  had 
made  in  connection  with  the  order  in  ques- 
tion. It  also  appears  that  the  accused  did 
not  testify  at  all  on  the  second  trial,  and 
it  does  not  appearthat  he  even  offered  the 
order  in  evidence  during  that  trial.  The 
districtjudge  rests  his  ruling  ontheground 
that  the  testimony  was  relevant  and  com- 
petent, in  connection  with  other  testimo- 
ny, and  circumstances,  to  show  that  tiie 
orderbad  no  real  or  gen  nine  existence,  but 
that  it  had  been  manufactured  by  the  pris- 
oner in  view  and  for  the  purposes  of  his 
trial. 

We  cannot  agree  with  the  trial  Judge. 
Had  the  order  been  offered  with  the 
avowed  purpose  of  seeking  any  advantage 
therefrom,  and  had  the  accused  testified  on 
the  point,  as  he  bad  done  on  the  first  trial, 
it  would  beyond  a  doubt  have  been  com- 
petent for  the  state  to  have  attempted  to 
rebut  the  effect  of  both  the  order  and  the 
testimony  of  the  prisoner.  If  the  latter 
had  testified  on  the  second  trial,  it  would 
have  been  competent  to  contradict  him  or 
weaken  his  testimony  by  proving  his  state- 
ments made  either  on  the  previous  trial, 
or  at  any  o  ther  time  and  place,  on  the  same 
subject-matter.  Conceding,  even,  ou  his 
previous  trial,  the  accused  had  had  recourse 
to  unfair  means,  or  to  false  witnesses,  to 


meet  the  evidence  offered  against  him,  we 
fail  to  discover  any  law  or  authority 
which  would  Justify  the  introduction  of 
testimony  to  that  effect,  to  prove  his  guilt 
of  the  only  crime  with  which  he  was 
charged.  And,  while  we  recognize  the 
right  of  the  state  to  introduce  in  evidence 
any  statements  previously  made  by  the 
accused  undertfae  indictment  against  him, 
we  cannot  recognize  the  relevancy  of  testi- 
mony covering  statements  which  he  had 
previously  made  in  his  own  favor,  for  the 
purpose  of  showing  by  other  testimony 
that  his  statements  were  untrue  and  false. 
As  the  accused  bad  not  yet  testified,  and 
as  in  such  matters  bis  testimony,  when 
given,  must  "be  weighed  and  considered 
according  to  the  general  rules  of  evidence," 
(Act  29, 1886,)  the  state  could  not  be  al- 
lowed to  impeach  his  testimony  before  he 
had  been  heard,  (State  v.  Chevallier,  36  La. 
Ann.  81.)  Wetbereforeconcludethat  there 
is  error  in  the  ruling  complained  of,  and 
that  the  accused  must  have  been  injured 
thereby.  We  find  no  error  in  the  ruling 
complained  of  in  the  other  bill  of  exception 
contained  in  the  record,  but  we  deem  it 
unnecessary  to  elaborcte  ourvlews  on  the 
subject.  It  is  therefore  ordered  that  the 
sentence  appealed  from  be  annulled  and  re- 
versed, that  the  verdict  of  the  jury  be 
quashed  and  set  aside,  and  that  the  case 
be  remanded  to  the  district  court  for  fur- 
ther proceedings  according  to  law,  and  ac- 
cording to  the  views  herein  expressed. 


Statb 
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(Supreme  Cowrt  of  LovisUmci.    March  8,  1890. 
a  La  Ann.) 

CRnaiTAi.  Law— Afpeai/ — ^Violation  ovMuinoiPAi. 
Oroinanob. 

1.  An  appellant  from  a  recorder's  sentence, 
condemning  him  to  pay  a  fine,  and,  in  default,  to 
be  imprisoned  for  a  number  01  days,  for  the  viola- 
tion of  a  municipal  ordinance,  cannot  be  viewed 
as  an  accused  in  a  criminal  prosecution,  by  indict- 
ment or  information,  before  a  court  of  general 
criminal  jurisdiction,  for  the  commission  of  a 
crime  pimlshable  with  death  or  hard  labor,  or  a 
fine  exceeding  tSOO^  and  is  bound,  as  a  conoitiou 
precedent  to  the  filing  of  the  transcript  of  «>peal, 
to  deposit  with  the  clerk  the  amount  provldea  l^ 
the  rule. 

S.  Act  16  of  1884,  and  Act  19  of  1886,  invoked. 
apply  to  cases  of  prosecutions  for  crime,  uid  not 
proceedings  for  violation  of  oily  ordinances. 
{Syllabus  by  the  Cowrt.)  ' 

On  rule  against  clerk. 

Branch  K.  Miller,  fo    defendant. 

Bbrmodez,  C.  J.'  The  defendant  com- 
plains that  the  clerk  of  this  court  refuses 
to  file  the  transcript  herein,  unless  a  depos- 
it in  money,  to  cover  the  costs,  be  previous- 
ly made.  He  insists,  under  the  provisions 
of  Act  No.  16  of  1884,  amending  section  1042 
of  the  Revised  Statutes,  no  such  prerequi- 
site is  allowed  to  be  a«ked.  The  answer  of 
the  clerk,  to  the  rule  on  him,  denies  that 
this  case  is  a  criminal  case,  and  avers  that 
it  is  a  civil  case,  in  which  the  deposit  should 
be  made.  The  mover  states  that  he  was 
prosecuted,  convicted,  and  sentenced  by  a 
recorder  in  the  city  of  New  Orleans,  for  vio- 
lating a  city  ordinance,  and  fined  $25,  or  20 
days'  imprisonment;  that  the  constitu- 
tionality and  legality  of  said  city  ordi- 
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nance  was  specially  pleaded  by  the  defend- 
ant previous  to  trial,  and  overruled ;  and 
that  the  defendant  appealed  to  this  court, 
the  appeal  being  made  returnable  on  Mon- 
day, February  3, 1890,  etc. 

The  act  relied  on  by  the  mover  is  sub- 
stantially to  the  eSect  that  all  expenses  in- 
cnrred  by  the  prosecution  of  persons  ac- 
cused or  convicted  of  crimes  shall  be  paid 
by  the  respective  parishes  in  vehich  the  of- 
fense charged  may  have  been  committed, 
or  by  the  city  of  New  Orleans,  as  the  case 
may  be,  etc.  Under  Articles  5  and  7  of  the 
constitution,  criminal  prosecutions  mast 
be  by  indictment  or  information,  and  in  all 
such  the  accused  enjoys  the  right  to  a  trial 
by  Jury.  Under  article  130,  the  criminal 
district  court  for  the  parish  of  Orleans  has 
exclusive  general  criminal  jurisdiction.  By 
article  81,  the  supreme  court  is  vested  with 
appellate  Jurisdiction  over  criminal  cases, 
whenever  the  panishment  may  be  death. 
Imprisonment  at  hard  labor,  or  where  a 
fine  exceeding  fSOO  is  actually  Imposed. 
Under  Act  30  of  1878,  p.  56,  all  appeals  in 
criminal  cases  must  be  made  returnable 
to  this  court  within  10  days. 

A  crime  is  an  act  committed  or  omitted, 
in  violation  of  a  public  law  either  forbid- 
ding or  commanding  it,— a  breach  or  vio- 
lation of  some  public  right  or  duty  due  to 
a  wholecommunltyin  its  aggregate  capac- 
ity. 4Bl.Comm.5.  The distinctiou  between 
crimes  against  the  state  and  mere  viola- 
tions of  municipal  ordinances,  and  the 
bearing  of  constitutional  provisions  touch- 
ing the  respective  modes  or  methods  for 
the  prosecution  and  punishment  of  offend- 
ers against  the  same,  is  clearly  recognized 
by  elementary  writers,  and  confirmed  by 
frequent  adjudications.  Mayor  r.  Meuer, 
85  La.  Ann.  1193,  and  authorities  cited.  It 
is  therefore  apparent  that  the  cases  pro- 
vided for  by  the  statute  Invoked  are  those 
in  which  a  person  baa  been  accused  or  con- 
victed of  a  crime.  Under  the  constitution- 
al provisions,  this  could  only  be  on  a  pros- 
ecution by  indictment  or  information, 
with  a  jury  trial,  before  a  court  of  g^eneral 
criminal  jurisdiction,  the  punishment  being 
death,  hard  labor,  or  the  actual  Infliction 
of  a  fine.    State  v.  Wikoff,  28  La.  Ann.  654. 

From  the  face  of  the  rule,  and  from  the 
record  to  which  it  refers,  it  appears  that 
the  proceeding  was  not  on  a  prosecution 
by  indictment  or  Information, for  the  com- 
mission of  any  crime,  before  a  court  of  gen- 
eral criminal  jurisdiction,  with  Jury  trial, 
punishable  by  death,  hard  labor,  or  a  fine, 
appealable  to  this  court  within  10  days. 
It  is  aproceedlng  nominally  in  the  name  of 
the  state,  but  in  reality  in  that  of  the  city 
of  New  Orleans,  for  the  violation  of  a  mu- 
nicipal ordinance,  before  a  mere  police 
magistrate,  specially  vested  with  jurisdic- 
tion to  enforce  such  ordinances,  (article  92, 
p.  136,  City  Charter  1882;  Act  No.  20,  §49, 
of  1882 ; )  the  punlshmeu  t  for  which  is  neither 
death,  hard  labor,  nor  a  fine  exceeding 
$300,  and  the  judgment  in  which  is  not  ap- 
pealable and  returnable  to  this  court  with- 
in 10  days.  Act  19  of  1886,  p.  30,  to  which 
mover  refers,  provides  that  no  costs  shall 
be  demanded  from  a  party  accused  in  any 
criminal  prosecution  In  the  state,  and  that 
such  party  shall  not  be  required  to  pay  any 
costs  until  be  shall  have  been   convicted 


and  condemned  to  pay  costs.  It  provides 
an  immunity  in  a  criminal  prosecution, 
and,  as  we  have  found  that  this  case  is  not 
one  involving  a  prosecution  for  the  com- 
mission of  a  crime,  it  finds  no  application 
on  this  occasion;  so  that  it  is  manifest, 
even  if  the  statute  invoked  did  In  terms  ex- 
empt' an  appellant  from  making  in  this 
court  a  deposit  of  money,  this  case,  not  be- 
ing criminal  In  character, nor  one  in  which 
a  person  Is  accused  orconvicted  of  a  crime, 
does  not  fall  within  its  purview,  and  the 
clerk  had  a  right  to  require  the  deposit  de- 
manded. It  Is  therefore  ordered  that  the 
rule  be  discharged,  with  costs. 

PocHS,  J.,  recused. 


(ttii 

Statb  r.  MoCoT. 

(.Swpnme  Court  of  LouisUma.    Maioh  8, 1890. 
a  La.  Ann.) 

LaBCENT  —  VjtNUB. 

1.  An  indictment  for  loroeny  mnst  be  tried  in 
the  pariah  in  which  the  oSenae  was,  either  acta- 
ally  or  in  contemplation  of  law,  committed. 

3.  An  offender  who  has  stolen  iiroperty  in  one 
jmrish  and  carried  it  to  another  may  be  tried  in 
either  parish.  The  oontluuanoe  of  the  asportation 
la  a  new  caption. 

8.  Quashing  an  indictment  found  in  the  parish 
to  which  the  projierty  was  carried,  on  the  groond 
of  want  of  jurisdiction,  is  error. 
{SyUabus  bu  "^  Court.) 

Appeal  from  district  court,  parish  of  St. 
Landry ;  Lbwib,  Judge. 

E.  P.  Veazle  and  L.  Duple,  for  appellant. 
Walter  H.  Rogers,  Atty.  Gen.,  for  the 
State. 

Bermudez,O.J.  The  state  appealed  from 
a  judgment  quashing  the  indictment  for 
larceny  herein,  and  discharging  the  ac- 
cused; the  court  considering  that  it  had 
no  jurisdiction  to  try  the  case.  The  mo- 
tion to  quash  charged  that,  U  true  it  be 
that  the  larceny  was  committed  in  one 
parish,  and  the  property  stolen  taken  to 
another,  contiguous  one,  the  court  of  the 
latter  parish  had  no  jurisdiction,  and  that 
the  court  of  the  former  was  the  only  one 
having  authority  in  the  premises. 

The  law  Is  clear  on  the  subject.  "  When 
the  larceny  has  been  committed  in  one 
county,  ABitno  fraadia,  the  offender  is,  in 
the  eye  of  the  law,  guilty  of  larceny  in 
every  county  into  which  the  goods  may 
have  been  carried.  The  rule  applies  as 
well  to  property  which  is  made  the  subject 
of  Inrceny  by  statute  as  to  the  property 
which  is  the  subject  of  larceny  by  the  com- 
mon law.  When  there  Is  one  continuing 
transaction,  though  there  may  be  several 
distinct  asportations  in  law,  yet  the  party 
may  be  Indicted  for  the  final  carrylngaway, 
and  all  who  concur  aregullty,  though  they 
werenotprivy  totheflrstor  Immediate  act. 
"One  aiding  or  abetting  In  a  larceny  In 
one  county,  and  afterward  concerned  In 
the  possession  and  disposal  of  the  stolen 
property  In  another  county,  though  the 
goods  were  removed  to  the  latter  county 
without  his  agency,  may  be  convicted  of 
larceny  in  the  latter  county. "  Whart. 
Crlm.  Law,  (9th. Ed.)  §  928  et  seq.  An  In- 
dictment for  larceny  must  be  tried  in  the 
county  in  which,  the  offense  was,  either  act- 


Digitized  by  V^OOQIC 


Ala.) 


OUTOLIFF  ».  MoANNALLT. 


831 


Tially  or  In  contemplation  of  law,  com- 
mitted; but,  where  goodB  stolen  In  one 
connty  are  carried  by  the  offender  Into  an- 
other or  others,  he  may  be  indicted  in  any 
of  them,  for  a  continuance  of  the  asporta- 
tion is  a  newcaptlon.    Ro'sc.  Crim.  Ev.  644. 

Besides,  section  988  of  the  Revised  Stat- 
utes distinctly  provides  that,  whenever- 
any  crime  or  misdemeanor  shall  be  begun 
in  one  parish,  and  completed  in  another, 
it  may  be  dealt  with,  inquired  of,  tried,  de- 
termined, and  punished  in  either  of  the  par- 
inhes  in  the  same  manner  as  if  it  had  been 
actuaJly  and  wholly  committed  therein. 
Quashing  an  Indlctmentfound  in  the  parish 
to  which  the  stolen  property  was  carried, 
on  the  ground  of  want  of  jurisdiction,  is 
error. 

It  in  therefore  ordered  and  decreed  that 
the  judgment  of  the  lower  court  be  re- 
versed; that  the  motion  to  quash  be  over- 
ruled; that  the  Indictment  be  reinstated; 
and  that  the  case  be  remanded  to  the  low- 
er court  for  further  proceedings  according 
to  law. 

(88  Ala.  fan 

COTCLIFF  ▼.  McAKNALLT. 

{Supreme  Court  of  Aldbanna.    Jan.  31, 1890.) 

lI«oiuino8'   Liens  — HugBAiro   Aim  Witb — Con- 
tracts— PbBPOSMANCE — ACCIDBST. 

1.  The  m^hanlc's  lien  law  of  Alabama  (Code 
1888.  a  8018-8048)  creates  (section  3018)  a  lien  for 
work  done  or  materials  furnished  In  constmctin!? 
or  repairinjT  any  building  on  land  bj  virtue  of 
"any  contract  mith  (he  owner  or  proprietor  there- 
of, "  and  declares  (section  8046)  that  "eveiy  person, 
including  married  women,  •  •  •  for  whose 
use,  benefit,  or  enjoyment  any  building  or  im- 
provement shall  be  made,  is  embraced  within  the 
words  '  owner  or  proprietor. ' "  Held^  that  an 
oral  contract  with  a  married  woman,  without  the 
assent  of  the  husliand,  is  sufficient  to  create  a  lien 
tat  wwk  done  or  materials  fomished,  notwith- 
standing Code  Ala.  1886,  |  2846,  Which  IlmitB  the 
wife' s  power  to  make  contracts  to  those  in  writing, 
"with  tne  assent  of  the  husband  expressed  in  writ- 
ing." 'Wardsworth  T.  Hodge,  ante,  194,  followed. 

2.  A  building  contract  provided  for  the  con- 
struction of  a  house,  and  the  furnishing  of  the  ma- 
terial, for  a  stipulated  odmpensation,  payable  in 
several  specific  installments  according  to  the  prog- 
ress of  the  work;  the  last,  including  a  sum  re- 
tained by  the  owner  as  security  for  faithful  per- 
formance^being  payable  on  the  completion  of  the 
house.  Whileln  the  process  of  construction,  the 
house  was  willfully  burned  by  the  owner's  agent, 
without  the  contractor's  fault.  Held,  that  the 
owner's  obligation  to  repay  the  sum  retained  as 
security  accrued  on  the  destruction  of  the  house, 
within  the  meaning  of  Code  Ala.  1876,  i  8444, 
which  requires  every  contractor  who  seeks  to  en- 
foroe  a  mechanic's  lien  to  file  his  demand  within 
six  months  after  the  indebtedness  has  accrued. 

8.  Where  there  is  no  provision  in  the  contract 
agi^nst  accident  or  inevitable  necessity,  the  con- 
tractor cannot  recover  a  sum  retained  by  the  owner 
as  security  for  the  faittifnl  completion  of  the  work, 
though  the  house,  when  nearly  completed,  was  de- 
stroyed by  fire  without  the  contractor's  fault. 

Appeal  from  circuit  court,  Jefferson 
connty :  J.  B.  Head,  Judge. 

Action  by  William  Cutcliff  against  Cath- 
erine McAnnally  to  enforce  a  mechanic's 
Hen  on  a  house  partially  built  by  plaintiK, 
but  which,  before  completion,  had  been  de- 
stroyed by  fire.  The  conrt  directed  a  ver- 
dict for  defendant,  and  plaintiff  appeals. 

Code  Ala.  1886,  §  2346,  provides:  "The 
wife  has  fall  legal  capacity  to  contract  in 
writing  as  if  she  were  sole  with  the  assent 


or  concurrence  of  the  husband  expressed 
In  writing. "  Section  3018  creates  a  lien  In 
favor  of  every  mechanic  or  other  person 
for  work  or  labor  done  or  material  fur- 
nished in  constructing  or  repairing  any 
building  on  land  "under  or  by  virtue  of 
any  contract  with  the  owner  or  proprie- 
tor thereof,  or  his  agent,"  etc.  Section 
3046  provides;  "Every  person,  including 
mai'ried  women  and  cestuis  que  trnsteni, 
for  whose  use,  benefit,  or  enjoyment  any 
building  or  improvement  shall  be  made,  is 
embraced  within  the  words  'owner  or  pro- 
prietor,' as  used  lu  this  chapter." 

R.  Li.  Thornton,  ioT  appellant.  Brtckell, 
Harris  &  Eyater,  F.  S.  Fenpisoa,  and  W.  R. 
Houghton,  tor  appellee. 

SoMBRViLLB,  J.  1.  The  first  question 
raised  on  the  record  In  this  case  is  wheth- 
er a  married  woman  can  create  a  mechan- 
ic's or  material-man's  lien  on  her  separate 
estate  by  her  verbal  contract,  and  without 
the  written  assent  of  her  husband;  or 
whether,  on  the  contrary,  her  legal  capac- 
ity to  contract  for  such  a  lien  is  limited 
by  section  2346  of  the  present  Code,  whicl^ 
restricts  her  general  power  to  contract  as 
a  feme  sole  to  an  instrument  in  writing, 
with  the  superadded  assent  of  her  hus- 
band, also  expressed  in  writing.  The  case 
of  Wardsworth  v.  Hodge,  ante,  194,  (decid- 
ed at  the  present  term,")  settles  this  ques- 
tion against  the  contention  of  the  appel- 
lee. We  there  held  that  a  married  woman 
could  charge  her  separate  estate  under  the 
provisions  of  the  mechanic's  lien  law,  as 
embraced  in  sections  3018-S048,  Code  1886, 
by  her  oral  contract  for  labor  or  improve- 
ments, and  without  her  husband's  con- 
sent, written  or  otherwise.  Our  ruling 
was  placed  upon  the  broad  basis  of  the 
statute  itself,  which  provides  for  the  crea- 
tion of  liens  of  this  nature  by  an  oral  con- 
tract, and  expressly  authorizes  such  a  con- 
tract to  be  made  by  a  married  woman. 
Code  1886,  §  3046. 

2.  A  second  point  of  Inquiry  is  whether 
the  requisite  written  statement  of  the 
plaintiff's  demand  was  filed  in  the  office  of 
the  judge  of  probate  within  the  time  pre- 
scribed by  statute.  If  not,  the  lien  is  ad- 
mitted to  bebarred  and  lost.  Thecontract 
in  this  case  was  made  under  the  Code  of 
1876,  and  must  therefore  be  governed  by  its 
provisions.  The  statute  then  required 
every  original  contractor  to  file  his  de- 
mand within  6  months  after  the  indebted- 
ness had  accrued,  and  actions  to  enforce 
the  lien  were  required  to  be  commenced 
within  90  days  after  filing  such  demand. 
Code  1876,  §§  3444,  3454.  The  present  Code 
contains  the  same  provision  as  to  filing, 
limiting  the  time  to  six  months  after  ac- 
crual of  the  indebtedness,  and  declares,  fur- 
ther, that,  with  certain  exceptions,  all  liens 
arising  under  this  law  "shall  be  deemed 
lost  unless  suit  for  the  enforcement  there- 
of is  commenced  within  six  months  after 
the  maturity  of  the  entire  Indebtedness  se- 
cured thereby."  Code  1886,  §§  8022,  8041. 
We  are  concerned  here,  however,  only  with 
the  question  of  filing.  Wus  the  statement 
of  the  demand  filed  with  the  judge  of  pro- 
bate within  six  months  after  theindebted- 
ness  accrued,  within  the  meaning  of  the 
statute?     In  this   connection,  the  word 
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"accrued  "  !b  evidently  used  In  the  sense  of 
having  come  to  maturity,  so  as  to  be  due 
and  payable.  Or,  In  other  words,  It  Indi- 
cates the  time  when  the  work  contracted 
for  is  completed,  or  the  materials  fur- 
nished,— one  or  both,  as  the  case  may  be, 
^and  the  account  for  the  same  is  past 
due.  This  is  implied  in  thefurther  descrip- 
tion of  such  indebtedness,  thus  required  to 
be  filed,  as  "a  Just  and  true  account  of  the 
demand  due  him. "  Code  1876,  §  8444.  Be- 
quirlng  suit  to  be  Instituted  on  such  claim 
within  90  days  alter  filing,  moreover,  im- 
plies that  the  demand  must  have  been  due 
and  payable  when  filed. 

It  has  accordingly  been  held,  both  under 
our  own  statute  and  the  similar  one  in 
Missouri,  that,  where  work  is  doneand  ma- 
terials famished  under  one  continuous  or 
running  contract,  the  indebtedness  created 
Is  said  to  accrue  from  the  last  Item  of  the 
account,  and  the  time  of  filing  must  be 
computed  from  this  date.  But  if  there  be 
several  distinct  and  independent  con- 
tracts, separately  made,  for  the  different 
parts  of  a  building,— as,  tor  example,  one 
for  the  brick-work,  another  for  the  wood- 
•work,  and  a  third  for  the  painting, — each 
must  be  filed  within  the  time  of  Its  own 
separate  accrual.  Lane  &  Bodley  Co.  ▼. 
Jones,  79  Ala.  156 ;  Livermore  v.  Wright, 
88M0.81;  Rev.  St.  Mo.  1879.8  3172;  Page  v. 
Bettes,  17  Mo.  App.  366;  2  Jones,  Liens,  §S 
1482-1487;  Peck  v.  Bridwell,  10  Mo.  App. 
624;  Henry  v.  Hinds,  18  Mo.  App.  497. 

It  is  an  uncontrovcrted  fact  In  this  case 
that  the  building  in  process  of  erection 
was  never  completed,  but  was  destroyed 
by  fire,  when  approaching  completion, 
without  the  fault  of  the  plaintiff,  on  Sep- 
tember 12,  1888,  having  been  willfully 
burned  by  the  husband  of  the  defendant, 
who  was  superintending  the  work  as  her 
agent. .  The  sum  sued  for— something  over 
f200— was  a  percentage  retained  by  the 
defendant,  as  usual  In  such  contracts,  as  a 
security  for  the  faithful  completion  of  the 
work ;  and  It  was  not  due  to  plaintiff  un- 
til the  house  was  completed.  On  the  15th 
of  October,  1887,  the  parties  compromised 
the  Indebtedness;  and,  as  a  convenient 
mode  of  liquidating  the  same,  the  defend- 
ant executed  her  note  to  the  plaintiff  for 
f  20U,  payable  In  60  days  after  date.  The 
required  statement  of  the  demand  was 
filed  April  0, 1889. 

The  defendant  contends  that  the  entire 
demand  became  due  on  September  12, 1888, 
when  the  progress  of  the  work  was  inter- 
rupted by  the  destruction  of  the  bouse.  If 
this  be  true,  the  filing  of  the  statement  on 
the  9th  of  April  following  was  too  late; 
the  lapsed  time  which  had  Intervened  be- 
ing more  than  the  statutory  limit  of  six 
months.  The  plaintiff,  on  the  contrary, 
contends  that  the  filing  was  in  time,  be- 
cause the  sum  sued  for  would  not  have  be- 
come due  until  the  house  was  completed, 
and  the  bouse  would  not  have  been  com- 
pleted until  about  two  months  after  the 
burning.  The  case,  in  this  aspect,  thus 
turns  on  the  Inquiry,  when  did  this  de- 
mand accrue,  or  becomedue  and  payable? 

The  plaintiff's  contract,  made  In  writing 
on  June  6, 1887,  was  to  build  forthedefend- 
ant  a  house,  and  furnish  the  materials,  for 
a  stipnlated  compensation  of  f  2,150,  pay- 


able in  several  specified  installments,  ac- 
cording to  the  progress  of  the  work ;  the 
last.  Including  the  sum  sued  for,  not  being 
payable  until  the  completion  of  the  build- 
ing. If  the  destruction  of  the  house  before 
completion  excused  theperiormance  of  the 
contract  by  plaintiff  to  build  It,  and  gave 
him  any  right  of  action  on  a  quantum 
meruit  or  quantum  valebant,  and  such 
claim  included  the  retained  percentage 
here  sued  for,  we  are  of  the  opinion  sncb 
demand  accrued  at  the  time  of  the  fire,  and 
not  afterwards.  Whateverright  of  action 
the  plaintiff  had,  he  acquired  it  then,— not 
afterwards.  The  notegiven  by  the  defend- 
ant was  void  as  a  contract  by  reason  of 
her  coverture;  and,  being  made  without 
her  husband's  written  consent,  it  Imposed 
on  her  no  liability  additional  to  that  al- 
ready existing.  Code  1886,  §2346.  It  was  no 
payment  of  the  debt,  and  the  offer  is  made 
in  the  complaint  to  deliver  the  paper  up 
for  cancellation,  which  is  all  that  could  be 
required.  Lane  &  Bodley  Co.  v.  Jones,  79 
Ala.  156.  Thefiling  was  therefore  too  late; 
and  the  claim,  if  It  ever  bad  any  validity, 
was  extinguished. 

3.  But  there  Is  another  view  of  the  case 
which  would  justify  the  general  affirma- 
tive charge  given  by  the  court  to  find  for 
the  defendant.  The  contract  of  the  plain- 
tiff to  construct  the  house  on  the  defend- 
ant's premises  was  not  excused  by  the  de- 
struction of  the  house  by  fire  while  In  pro- 
cess of  completion.  This  Is  upon  the  set- 
tled principle  that  when  one,  by  his  own 
voluntary  contract,  creates  a  lawful  duty 
or  charge  on  himself,  he  Is  bound  to  make 
it  good.  If  he  may,  despite  obstructions  in- 
terposed by  acldent  or  inevitable  necessity, 
because  he  might  have  provided  against 
the  dlfficalty  by  his  contract.  If  the  obli- 
gation is  created  by  law,  a  different  rule 
would  prevail. 

In  School-Dlst.  V.  Dauchy,  25  Conn.  530, 
where  defendant  was  sued  fornon-pertorm- 
ance  of  a  contract  to  build  a  school-house 
for  the  plaintiffs,  he  was  held  liable  in 
damages  although  performance  was  pre- 
vented by  the  accidental  destruction  of  the 
house  by  lightning  a  few  days  before  Its 
completion.  A  like  ruling  was  made  in 
Adams  V.  Nichols,  19  Pick.  275,  where  one 
who  had  agreed  to  build  a  house  on  an- 
other's land  was  held  not  to  be  released 
from  his  obligation  by  the  destructinn  of 
the  house  by  fire  after  it  had  been  nearly 
completed.  In  Andrews  v.  Durant,  11  N. 
T.  85,  It  was  held  that  a  contract  for  the 
construction  of  a  vessel  did  not  pass  title 
until  the  entire  work  was  completed,  and 
the  vessel  delivered,  and  that  the  fact  that 
the  work  was  inspected  and  approved 
by  the  purchaser  as  It  proceeded,  and  in- 
stallments of  the  agreed  price  were  paid 
from  time  to  time,  made  no  difference.  This 
case  was  approved  in  principle  by  this 
court  In  the  recent  deliverance  of  Insur- 
ance Co.  V.  Insurance  Co.,  81  Ala.  320;  and 
the  rule  was  applied  to  a  contract  for  the 
construction  of  a  house  on  the  land  of  an- 
other, the  performance  of  which  was  pre- 
vented by  the  accidental  destruction  of  the 
house  by  fire  before  completion.  Of  course 
there  may  be  cases  where  a  contract  to 
bnild  is  not  entire,  and  the  stipulations  of 
the  promisor  to  pay  at  specified  dates,  as 
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the  work  progreasee,  are  absolute,  and 
not  dependent  on  the  completion  of  the 
ballding:  and,  in  such  cases,  the  pro  rata 
value  of  the  materials  furnished  and  the 
work  may  he  recovered.  Partridge  v. 
Forsyth,  29  Ala.  200;  Drakev.Goree,22Ala. 
409. 

The  present  case  differs  entirely  from  an- 
other class,  where  one  agrees  to  sell  and 
convey  a  bouse  and  lot,  and  before  execu- 
tion of  the  deed  the  house  is  destroyed  by 
accidentaJ  fire.  In  such  event,  there  la  a 
failure  of  consideration,  and  the  vendor 
cannot,  recover  or  retain  any  part  of  the 

Surchase  money.  Wells  v.  Calnan,  107 
[ass.  614.  So,  where  a  contract  is  made 
for  the  sale  and  delivery  of  specific  articles 
of  personal  property,  the  accidental  de- 
struction of  the  property  before  delivery, 
without  fault  of  the  vendor,  excuses  per- 
formance, and  discharges  the  contract. 
Dexter  v.  Norton,  47  N.  Y.  62.  See,  also, 
The  Tornado,  108  D.  S.  342,  351,  2  Sup.  C?t. 
Kep.  746.  If,  then,  the  plaintiff  was  not 
entitled  to  recover  in  this  case  until  full  per- 
formance of  his  contract,  the  destruction 
of  the  building  by  fire  not  discharging  or 
excusing  him,  he  would  have  been  liable  in 
damages  to  the  defendant  for  non-perform- 
ance. The  sum  sumI  for  was  presumptive- 
ly retained  for  Indemnity  for  these  dam- 
ages, and  could  not  be  recovered  back  un- 
til the  full  performance  by  the  plaintiff  of 
his  obligation  to  complete  the  building, 
which  still  rested  on  him,  and  which  he 
has  failed  to  perform. 

In  any  aspect  of  the  case,  the  court  did 
not  err  in  the  charge  given,  and  the  judg- 
ment must  be  affirmed. 

(W  AlB.  MS)  

Jaffret  et  al.  v.  McGouoh. 
(SupreiiM  Court  of  Alabama.    Jan.  8, 1880.) 

HOKBSraA]] — BELKCmON. 

Under  Coia  Ala.  J  2534,  provldingr  that,  in 
homeetead  exemption  oonteste,  the  commissioners 
shall  make  all<^ent  by  metes  and  boimds,  havlngr 
consideration  of  the  debtor's  selection,  and  the 
quality  and  quantity  of  the  real  estate,  from  the 
umd  most  contiguous  to  the  dwelling,  and  includ- 
ing the  dwelling  and  appurtenances,  the  debtor 
cannot  select  the  land  in  an  irregular  and  arbi- 
taraiT  manner,  and  without  reference  to  contiguity, 
or  the  former  use  to  which  it  was  put. 

Appeal  from  chancery  court,  Bussell 
county;  John  A.  Foster,  Judge. 

Bill  by  E.  S.  Jaffrey,  etc.,  and  others 
against  John  McGougb,  to  set  aside  and 
have  vacated  certain  deeds  of  conveyance 
made  by  John  McGough,  and  to  have  the 
lands  therein  sought  to  be  conveyed  con- 
demned to  the  payment  of  their  demands 
against  him.  The  chancellor  granted  the 
relief  sought  In  part,  and  ordered  areference 
made  to  the  register  to  state  the  accounts, 
etc.  On  the  reference  McGough  sought 
to  have  allotted  to  him  his  constitutional 
amount  of  real  property — 160  acres— as  a 
homestead,  and  exempted  from  levy  and 
sale.  In  the  selection  of  his  homestead  the 
appellee  did  not  select  the  lands  immedi- 
ately contiguous  to  his  dwelling,  but  select- 
ed the  amount  in  a  very  zigzag  manner,  hav- 
Ingno  regularity  in  the  selection,  and  mak- 
ing a  very  remarkable  plat  of  land.  The 
complainants  contested  this  attempted 
selection,  but  the  raster  allowed  It.   Upon 


the  report  of  the  register,  the  contest  was 
renewed  before  the  chancellor,  who  refused 
to  grant  the  contest,  and  to  set  aside  the 
selection,  but  confirmed  the  report  of  the 
register.  From  this  decree,  confirming  the 
report  of  the  register,  the  complainants 
appeal.  Code  Ala.  1886,  §  25-34,  provides 
that,  in  contests  of  homestead  exemptions, 
the  sheriff  shall  summon  three  disinter- 
ested householders  or  freeholders  of  the 
countyin  which  the  homestead  issituated, 
who  "shall,  if  practicable,  set  off  and  allot, 
by  metes  and  bounds,  the  homestead  ex- 
empt to  the  defendant  from  levy  and  sale 
under  the  process,  having  regard  both  to 
the  quality  and  value  of  the  real  estate, 
and  to  the  selection  of  the  defendant,  and 
taktng'land  most  contiguous  to  the  dwell- 
ing, and  including  such  dwelling  and  ap- 
purtenances. •  •  •" 
Norman  &  Son,  tor  appellants. 

SoMEBViLLEjJ.  The  Only  questloD  raised 
for  our  consideration  In  this  case  is  the  cor- 
rectness of  the  chanc^or's  decree  in  th6 
allowance  of  the  homeetead,  aa  selected  by 
the  appellees,  in  the  arbitrary  and  irreg- 
ular form  in  which  the  selection  was  made, 
as  illustrated  by  the  peculiar  diagram  ac- 
companying the  record.  It  Is  not  denied 
•that  the  appellee,  as  debtor,  is  entitled  to 
a  homestead  of  160  acres,  not  to  exceed  a 
valuation  of  f 2,000.  But  It  is  contended 
that  this  selection  cannot  be  made  on  ar- 
bitrary principles,  unrestrained  by  any 
limit  of  discretion  except  the  mere  caprice 
of  the  debtor.  We  are  satisfied  this  con- 
tention is  correct,  and  that  the  debtor's 
power  of  selection  must  be  confined  within 
the  bounds  of  reason  and  Justice  on  the 
one  band,  and  cannot  be  permitted  to  be 
entirely  arbitrary  and  capricious  on  the 
other. 

Both  the  constitution  and  the  statutes 
of  this  state  contemplate  that  the  home- 
stead, exempted  from  execution  or  admin- 
istration in  any  allotment  of  its  area  that 
may  be  made,  or  any  declaration  of  claim 
made  and  filed  under  the  statute,  shall  be 
"selected,"  as  the  case  may  be,  by  the 
debtor,  widow,  or  other  claimant.  Const. 
1875,  art.  10,  §  2;  Code  1886,  §§  2507,  2515, 
2534,  2551.  This  power  of  selection  neces- 
sarily Involves  some  latitude  of  discretion, 
but  it  is  also,  ex  vi  termial,  limited  by  the 
nature  of  the  thing  to  be  selected,  and  by 
those  broad  principles  of  justice  and  rea- 
son which  must  control  and  regulate  the 
exercise  of  every  legal  right.  The  thing 
authorized  to  be  selected  is  "the  home- 
stead" of  the  resident  owner,  "with  the 
Improvementfl  and  appurtenances,"  of  the 
area  and  value  designated.  Code,  §§  2507, 
2543.  Where  the  allotment  is  made  by  com- 
fulssioners,  after  levy  of  execution  and  un- 
der an  order  of  court,  while  regard  is  had 
to  the  selection  of  the  defendant,  it  is  pro- 
vided that  the  commissioners  must  take 
the  "land  most  contiguous  to  the  dwell- 
ing, and  Including  such  dwelling  and  ap- 
purtenances." Code  1886,  §  2534.  Where 
the  exemption  is  selected  from  administra- 
tion by  the  widow  or  guardian  of  minor 
children,  it  is  regulated  by  section  }551  of 
the  present  Code.  But  the  limitation  con- 
tained in  the  latter  section,  restraining  the 
selection  to  "land  most  contiguous  to  the 
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dwelling,"  It  may  be  observed  has  been 
stricken  out  by  a  recent  legislative  amend- 
ment, approved  February  28,  1889.  Acts 
1888-89,  pp.  86, 87.  The  selection  In  this  case, 
being  made  by  the  debtor,  is  governed  by 
section  2534;  so  that  we  need  not  consider 
what  effect,  if  any,  was  accomplished  by 
the  amendment  in  qaeetlon. 

The  appellee,  then,  was  aothorized  to 
select  the  homestead  owned  by  him,  "with 
the  improvements  and  appurtenances," 
embracing  "the  land  most  contiguous  to 
the  dwelling,  and  including  such  dwelling 
and  appurtenances. "  This  is  nothing  more, 
perhaps,  thtui  would  be  imported  by  the 
term  "  homestead  "  itself,  which  is  defined  to 
mean, "  the  place  of  the  bouse;  a  mansion- 
house,  with  adjoining  land."  Worceet. 
Diet.  And  again:  "A  mansion-house; 
a  person's  dwelling;  the  place  with  the  In- 
closure,  or  g^round  Immediately  contig- 
uous; an  abode;  a  home."  Imperial  Diet. 
As  said  in  a  well-considered  case :  "  It  is 
the  home,  the  house,  and  the  adjoining 
land,  where  the  head  of  the  family  dwells; 
the  home  farm.  Itdoesnotextend  to  other 
tenements,  lots,  and  farms,  that  are  not 
occupied  personally  by  the  owner  and  his 
family,  houses  in  which  they  do  not  dwell, 
and  farms  on  which  they  do  not  live." 
Holtt  V.  Webb,  86  N.  H.  158. 

This  exempted  "homestead"  was  sup- 
posed by  the  framers  of  our  constitution 
and  lawstohave  somedefinitedimensions, 
capable  of  reasonable  Identification ;  vary 
Ing  and  shaded, itmaybe.ln  its  boundaries 
by  the  principle  of  selection.  This  is  as- 
jumed  in  the  prohibition  directed  against 
its  alienation  by  a  married  man,  "without 
the  voluntary  signature  and  assent  of  the 
wife,"  dnly  acknowledged  and  properly 
certified  by  the  requisite  officer.  Code,  § 
2508.  As  to  what  part  of  the  occupied 
premises  shall  be  deemed  to  fall  within  this 
area,  all  purchasers  from  the  husband  are 
required  to  take  notice.  The  same  is  true 
of  purchasers  at  an  execution  sale,  who 
3uy  a  large  tract,  Including  the  homestead. 
They  are  put  on  notice  aa  to  what  part  of 
the  land  the  debtor  may  choose  to  select. 
What  shall  be  the  limits  on  the  discretion 
jf  the  debtor's  power  of  selection? 

We  assert,  first,  that  it  must  be  reasona- 
ble, and  not  purely  arbitrary  and  capri- 
cious, or  fanciful.  If  the  limits  of  the  home- 
stead are  already  fixed,  whatever  the 
shape  or  form  of  the  tract,  by  actual  oc- 
cupancy and  use,  and  the  area  is  within  the 
amount  exempted,  (160  acres,)  there  is  no 
room  for  any  exercise  of  discretion,  much 
lees  of  caprice.  A  homestead,  if  we  could 
suppose  such  a  case,  fenced  In  the  shape  of 
an  animal,  a  bird,  a  flower  garden,  or 
other  fantastic  shape,  would  not  cease  to 
be  exempt  from  execution  on  this  account, 
provided  it  be  of  lawful  area  and  value, 
and  the  entire  tract  owned  was  in  this  par- 
ticular form ;  although  it  is  manifest  that 
a  selection  in  these  quaint  forms,  made 
from  a  larger  tract  of  land,  would  be  un- 
reasonable and  capricious,  and  not  allow- 
able. If  so,  like  the  cloud  described  by 
Hamlet  to  Polonlus,  it  might  just  as  well 
be  "In  tlie  shape  of  a  camel, "  a  "weasel, " 
or  a  "  whale, "  as  in  any  other  that  might 
be  dictated  by  the  fancy  of  the  person 
making  the  selection.    Bo  where  a  discon- 


nected tract  of  land,  not  contiguous  to  the 
homestead,  is  bona  Sde  and  habitually 
used  as  a  part  of  It,  and  the  two  tracts  to- 
gether do  not  exceed  the  area  or  value  al- 
lowed, they  may  both  be  selected  in  the 
shape  In  which  they  already  exist.  This 
is  on  the  principle  that"  the  use  made  of  the 
land  may  determine  its  character  as  part 
of  a  homestead  or  not,  as  well  as  its  prox- 
imity to,  or  remoteness  from,  the  residence 
or  mansion  house. "  Railroad  Co.  v.  Win- 
ter, 44  Tex.  597. 611;  David  V.David, 56  Ala. 
49;  Thomp.  Homest.  &  Ex.  §  146.  While 
the  authorities  are  repugnant  in  the  con- 
clusions reached  on  this  subject,  some  of 
them  holding  that  the  homestead  tract 
must  be  in  one  solid  compact  body,  and 
cannot  consist  of  non-co'ntlguous  parcels, 
this  court  h£is  adopted  the  rule  that  two 
tracts  or  lots  may  be  so  connected  In  their 
particular  use  and  appropriation  as  to  be 
exempted  as  one  homestead,  although  they 
are  not  contiguous.  This  ruling,  ho  wever, 
has  not  been  extended  further  than  to  em- 
brace two  parcels,  already  used  and  appro- 
priated to  homestead  purposes,  where 
they  together  do  not  exceed  the  statutory 
area  and  valuation.  DicuB  v.  Hall,  83  Ala. 
159,  3  South.  Rep.  289 ;  Pryor  v.  Stone,  19 
Tex.  871,  70  Amer.  Dec.  note,  350-353.  In 
such  cases  there  is  no  latitude  for  the  un- 
just exercise  of  icaprice,  fancy,  or  arbitrary 
will  power  in  making  the  selection.  The 
selection,  in  a  certain  sense.  Is  already 
made. 

It  is  a  fact  not  to  be  ignored  that  the 
quantity  of  land  exempted  for  homestead 
purposes  in  this  state,  and  not  In  a  city, 
town,  or  village.  Is,  and  has  always  been, 
a  multiple  of  40  acres,  which  is  an  estab- 
lished legal  sabdivislon  of  land,  according 
to  the  survey  of  the  general  government. 
The  present  real  estate  exemption  in  Ala- 
bama is  160  acres;  and  it  has  been  at  differ- 
ent times  40,  80,  160,  and  320  acres,— each 
equally  divisible  by  40.  The  samelsgeaer- 
ally  true  as  to  other  states  whose  statutes 
we  have  had  occasion  to  examine.  Is 
there  no  significance  in  this  fact?  Is  it 
merely  accidental,  or  was  it  by  design? 
Has  it  no  just  relation  to  the  existing  fact 
that  all  the  government  lands  have  been 
Burve.yed  upon  the  basis  of  this  unit  of  40 
acres?  It  is  commonly  known  that  the 
acts  of  congress,  relating  to  the  entry  of 
public  lands  for  homesteads,  require  such 
selections  to  be  made  according  to  the  lines 
marked  out  by  this  survey.  So  in  com- 
mon business  transactions,  involving  the 
sales  of  land  in  bodies  of  any  considerable 
size,  the  quantity  sold,  and  the  description 
given,  accord  usually  with  the  public  sur- 
vey. The  wisdom  of  this  habit  Is  only  sur- 
passed by  its  convenience.  It  has  the  ad- 
vantage of  following  lines  already  fixed  by 
high  authority,  and  known  from  the  per- 
manent land-marks,  and  the  surveys  of 
which  are  easily  accessible.  Its  strong 
tendency,  therefore,  is  to  prevent  conten- 
tions as  to  land  titles,  and  to  promote 
publicand  private  peace  by  quelling  litiga- 
tion. 

Theseconsideratlons  Induce  us  to  believe 
that  It  was  intended  that  these  lines  uf  es- 
tablished governmental  surveys  should  be 
regarded  as  far  as  practicable  In  regulat- 
ing the  selection  of  homesteads.    Aldricli 
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▼.  Thurston,  71  HI.  824.  We  adopt  it,  there- 
fore, to  g^>vem  a»  a  general  rale.  Not  that 
It  will  accompIiBh  exact  Justice  in  all  cases, 
for  tills  is  impossible,  with  any  fixed  rule 
of  law.  Therenever  was,  and  never  in  the 
nature  ot  things  can  be,  sach  a  rale  that 
win  not  work  Injustice  or  bear  with  hard- 
ship in  individual  cases.  The  greatest 
good  to  the  greatest  number  is  the  liighest 
attainment  ot  human  wisdom  in  the  en- 
acting or  construing  of  laws. 

Cases  wiU  no  doubt  arise  in  the  future, 
as  in  the  past,  where  exceptions  must  be 
established  to  this  general  rule  of  selection. 
Time  and  experience  will  develop  the  wis- 
dom and  necessity  ot  these  exceptions. 
They  need  not  be  anticipated.  For  exam- 
ple, in  one  state,  where  only  40  acres  of 
land  was  exempt  for  use  as  a  homestead, 
the  dwelling  was  on  one  40,  and  the  bams, 
ont-honses,  garden,  and  other  appurte- 
nances of  l^e  homestead  were  situated  on 
the  other  adjoining  40'8,  sn  that  the  selec- 
tion of  the  several  adjacent  40's  would  em- 
brace more  than  the  law  allowed.  It  was 
held  that  the  government  survey  lines,  in 
such  a  case,  need  not  be  followed,  because 
impracticable.  Kent  v.  Agard,  22  Wis. 
150.  Other  instances  of  an  analogous  char- 
acter may  be  readily  Imagined. 

It  may  be  urged  that  a  selection  by  cou- 
tignouB  40's  would  often  operate  unjustly 
in  compelling  the  selection  by  a  debtor,  a 
widow,  or  a  guardian  of  land  of  inferior 
quality  and  insignificant  value,  and  thus 
prpvent  the  equal  distribution  of  the  more 
valuable  lands.  This  is  no  doubt  true. 
But  themain  object  in  viewis  thedwelling- 
house;  a  place  of  shelter  and  residence 
for  the  debtor;  a  home  for  the  widow 
and  children.  As  observed  in  a  recent  case 
by  the  supreme  court  of  Texas,  answering 
such  a  suggestion :  "The  object  of  tbecon- 
atitation  was  not  to  protect  the  home 
with  200  acres  of  the  most  valuable  land 
that  might  be  in  a  large  tract,  but  to  pro- 
tect the  bouse  andthefai'm,  tan-yard,  mill, 
gin,  or  whatever  had  been  used  in  connec- 
tion with  the  residence,  to  make  a  support 
for  thefamily. "  Winter's  Case, 44 Tex.  697, 
611,  supra.  There  is  significance  in  the 
statutory  description  of  the  homestead  as 
embracing  "ttie  improvements  and  appur- 
tenanoes. "  and  no  latitude  of  discretion  in 
mailing  the  requisite  selection  can  exclude 
these  indispensable  elements. 

As  to  the  matter  of  contiguity,  we  may 
further  observe  that  where  the  selection  is 
confined  to  40's,  and  is  made  from  a  larger 
tract,  including  no  fractional  subdivision 
less  than  such  a  unitof  8urvey,so  as  to  fall 
within  the  rule  above  declared,  the  selected 
homestead  must  embrace  one  solid  and 
compact  body  of  land,  no  one  40  separated 
from  the  remainder,  except,  perhaps,  by 
an  intervening  highway  or  water-course. 
Smjrth,  Homest.  &  Ex.  §  138;  Pryor  v. 
Stone,  70  Amer.  Dec.  352,  note.  But  it  has 
been  held,  and  in  ouropinion  pro  perly,that, 
where  the  40's  mutually  touch  only  at  a 
common  corner  or  right  angle,  they  cannot 
be  regarded  as  "contiguous,"  within  the 
proper  meaning  of  the  word.  Kresin  v. 
Mau,  15  Minn.  116,  (Oil.  87.)  They  must 
be  adjacent,  one  to  the  other,  for  their  full 
length,  in  order  to  constitute  onecompact 
body,  as  part  of  a  lawful  homestead. 


Mr.  Thompson,  in  his  treatise  on  Home- 
steads and  Exemptions,  mariiLs"  a  growing 
disposition  on  the  part  of  the  courts,  in 
determining  what  is  to  be  included  in 
the  homestead,  to  take  into  consideration 
the  legal  subdivisions  of  land,  such  as 
public  surveys  and  recorded  town  plats; " 
and  forcibly  adds  that  "a  person,  in  lay- 
ing off  his  homestead,  will  not  be  permit- 
ted to  gerrymander  through  different  pub- 
lic surveys,  making  a  tract  irregular  and 
unusual  in  shape,  in  order  to  bring  with- 
in it  land  of  a  peculiar  value,  when  to  do 
so  will  work  a  fraud  on  those  who  have 
innocently  purchased  from  him. "  Thomp. 
Homest.  &  Ex.  §  120.  The  doctrine  an- 
nounced is  equally  sound  and  Just  in  its 
general  application  to  the  selection  of 
homesteads  as  to  others  than  purchasers 
whose  rights  may  be  prejudiced.  An  in- 
spection of  the  remarkable  diagram  of  the 
homestead  attempted  to  be  selected  In  this 
case, — running,  as  its  boundaries  do,  in  a 
Eigzag'  direction,  and  shifting  towards 
every  possible  point  of  the  compass,  shape- 
less in  its  capricious  irregularity,  and  with- 
out apparent  design  except  to  take  unjust 
advantage, — a  most  casual  inspection  ot 
it,  we  repeat,  is  the  surest  demonstration 
that  such  a  thing  cannot  be  tolerated  by 
the  law.  It  stamps  itself  as  a  freak  of 
unbridled  discretion,  arbitrary  and  capri- 
cious in  character,  unreasonable  in  mode, 
and  unjust  In  consequence.  It  wrongs  the 
adjacent  owners,  whose  lands  are  disfig- 
ured Inshapeand  mutilated  in  theirbound- 
arles,  and,  if  permitted,  would  establish  a 
rule  of  law  which  would  become  the  ready 
instrument  of  fraud  and  injustice.  It  would 
be  a  reproach  to  our  jurisprudence  to 
recognize  any  principle  which  would  allow 
it  to  stand,  or  which  would  tie  the  hands 
of  a  court  of  conscience  so  as  to  prevent 
its  being  effectively  remedied.  We  per- 
ceivo  no  reason  in  this  case  why  the  selec- 
tion of  the  debtor's  homestead  should  not 
be  made  with  reference  to  the  lines  estab- 
lished by  the  government  survey. 

The  chancellor  erred  in  refusing  to  set 
aside  the  selection  as  thus  made.  The  case 
is  not  one  where  the  question  should  be 
raised  by  exceptions  to  the  report  ot  the 
register  under  the  rules  ot  chancery  prac- 
tice. That  oflScer  only  reported  for  the 
information  of  the  chancellor  what  had 
been  done  by  the  debtor,  McGough,  and 
that  act  was  a  thing  not  countenanced  by 
the  law.  It  was  not  a  matter  upon  which 
the  register  had  any  authority  to  make  a 
ruling.  The  decree  is  reversed,  and  the 
cause  remanded. 


RuTLBDGK  V.  State. 


(SS  Ala.  85) 


(Sitpreme  Cov/rt  of  Alabama.    Jan.  27, 1890.) 

MOKDKB— EVIBBSOB— toSTKUOTIONS. 

1.  On  a  trial  tar  murder,  where  the  evidence 
for  the  prosecution  shows  an  unprovoked,  deliber- 
ate, and  malicious  killing,  and  defendant's  testi- 
mony shows  that  he  brought  on  the  difficulty  which 
resulted  in  the  Idlling,  and  there  is  no  evidence 
that  defendant  was  in  any  real  or  apparent  danger 
wliich  he  could  not  have  avoided  by  retreating, 
evidence  of  former  difBculties  between  deceased 
and  defendant,  and  ot  deceased's  ill  feelings  to- 
wards him,  is  inadmissible. 

2.  Where  such  evidence  goes  to  the  particular 
merits  of  the  difficulties,  as  distinguisiied  firom 
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their  colIectlTO  force,  It  1b  properly  ezcltided  on 
that  grovmd. 

8.  Instructions  conceming  self-defense  trhidi 
pretermit  all  inquiry  as  to  tbedu^and  feasibility 
of  retreat  by  defendant  are  properly  refused. 

4.  Where  the  evidence  shows  that  defendant 
was  the  aggressor,  a  charge  on  self-defense  au- 
thorizing an  acquittal  without  inquiry  as  to  who 
provoked  the  difBculty,  is  properly  refused. 

5.  A  charge  that  If  defendant  did  not  provoke 
the  dif9culty,  and  deceased  had  previously  made 
threats  against  his  life  which  had  been  communi- 
cated to  him,  the  jury  might  consider  those  threats 
in  determining  wheuier  or  not  defendant  acted  in 
self-defense,  is  argumentative,  and  gives  undue 
prominence  to  one  portion  of  the  evidence. 

Appeal  from  circuit  court,  Madison  coun- 
ty ;  H.  C.  Speake,  Judge. 

James Butledfi^e  was  convicted  of  murder 
in  the  second  degree,  and  sentenced  to  the 
penitentiary  for  43  years.  The'  killing  oc- 
curred on  the  evening  ol  February  20, 1889, 
as  deceased,  David  Donagan,waBabouten- 
terlns  a  barber  shop,  having  his  hand  on 
the  door-knob  when  the  fatal  shot  was 
fired;  and,  having  entered,  and  shut  the 
door  behind  bim,  defendant  fired  two  more 
Shots  through  the  window.  Deceased  died , 
from  the  effects  of  the  wound,  on  the  third 
day  afterwards.  It  was  shown  that  the 
parties  bad  had  a  fight  on  the  morning  of 
the  same  day,  at  the  store  where  defend- 
ant was  employed,  and  two  or  more  for- 
mer difficulties,  and  bad  been  on  unfriendly 
terms  for  some  time;  that  on  the  evening 
of  the  difficulty,  and  just  before  it,  defend- 
ant bad  followed  deceased  down  the  street, 
and  accosted  him,  just  as  he  stretched  out 
bis  band  to  open  the  door  of  the  barber 
shop,  saying:  "Dave,  you  hit  me."  Ao- 
cording  to  tbe  witnesses  for  the  state,  de- 
ceased made  no  reply,  but  turned  towards 
the  door,  when  defendant  at  once  fired. 
But  tbe  defendant,  testifying  In  hla  own 
behalf,  said  that  the  deceased  replied, "  No, 
and  I  intend  to  kill  you  now,"  at  the  same 
time  drawing  a  knife.  One  witness  testi- 
fied that  when  the  shot  was  fired  the  par- 
ties were  not  more  than  two  feet  apart ; 
and  another,  that  defendant  was  standing 
about  the  middle  of  the  sidewalk,  wbUethe 
deceased  had  his  hand  on  the  door-knob, 
or  stretched  out  towards  It.  The  statn 
adduced  evidence  of  former  threats  made 
by  defendant  against  deceased,  and  decla- 
rations of  ill  feeling;  and  defendant  ad- 
duced evidence  of  recent  threats  made  by 
deceased  against  him  which  had  been  com- 
municated to  him  before  tbe  kUling.  In 
this  connection,  defendant  reserved  several 
exceptions  to  the  mlings  of  the  court  on 
the  admissibility  of  evidence,  as  follows: 
Defendant,  while  testifying  as  to  his  fight 
with  the  deceased  on  the  morning  of  the 
day  of  the  killing,  was  asked  by  his  coun- 
sel to  "state  whether  or  not  you  were  hurt 
in  that  difficulty  by  the  deceased,  and  to 
what  extent. "  The  court  sustained  an  ob- 
jection to  this  question,  and  defendant  ex- 
cepted. Ben  Scott,  a  witness  for  the  de- 
fense, testified  to  the  particulars  of  cer- 
tain difficulties  between  the  parties.  The 
court  sustained  objection  to  this  evidence 
relating  to  tbeparticnlars  of  tbe  difficulties, 
and  defendant  excepted.  Other  exceptions 
were  reserved,  to  the  exclusion  of  evidence 
of  nncommunicated  threats  by  thedeceased 
against  defendant.    Defendant  asked  the 


following  charges,  among  others,  in  writ- 
ing, and  duly  excepted  to  the  refusal  of 
each:  "(1)  Atthetime  the  defendant  fired 
at  the  deceased,  if  the  jury  believe  that  the 
circumstances  were  such  as  to  create  in  his 
mind  a  reasonable  belief  of  Impending  neces- 
sity, these  circumstances  are  to  be  ascer- 
tained by  the  jury,  and  they  may  consider 
the  condition  of  the  party  killing,  as  well 
as  the  party  slain ,  and,  If  they  find  the  cir- 
cumstances such  as  to  create  in  the  mind 
of  the  accused  a  reasonable  belief  that  this 
danger  was  imminent,  then  the  law  would 
say  that  he  might  strike  in  his  own  de- 
fense. (2)  If  the  jury  believe  from  the  evi- 
dence that  the  defendant  did  not  provoke 
the  difficulty,  and  that  the  deceased  bnd 
previously  Indicated  hostility  to  tlie  de- 
fendant by  different  acts,  and  had  made 
threats  against  the  life  of  the  defendant 
which  had  been  communicated  to  the  de- 
fendant, thep  the  jury  can  look  to  these 
threats  of  hostility  in  determining  whether 
the  defendant,  when  he  fired  the  fatal  shot, 
acted  under  the  reasonable  and  honest  con- 
viction that  It  was  necessary  for  him  to 
fire  in  order  to  save  his  own  life,  or  to  pre- 
vent great  bodily  harm."  Defendant  ap- 
peals. 

William  Richardaon,  for  appellant.  W. 
It.  Martin,  Atty.  Gen.,  for  the  State. 

McClellan,  J.  Wennderstand  tbe  rale 
in  respect  to  the  admission  of  evidence,  on 
the  part  of  a  defendant  on  trial  for  mur- 
der, of  previous  threats  by,  or  difficulties 
with,  or  ill  feeling  on  the  part  of,  the  de- 
ceased to  be  this :  that  when  any  phase  of 
tbe  testimony  would,  If  believed, present  a 
case  of  self-defense,  then  tbe  accused,  using 
this  aspect  of  the  facts  adduced  as  a  pred- 
icate therefor,  may  go  further,  and 
strengthen  It  by  showing  that  thedeceased 
had  threatened  him,  or  entertained  111  feel- 
ing towards  him,  or  that  there  had  been 
difficulties  between  tbem ;  and  a  like  doc- 
trine obtains  with  respect  to  evidence  of 
the  violent  character  of  the  person  slain. 
Or,  to  state  the  principle  in  a  moreconcrete 
form,  tbe  evidence  adduced  must  have 
some  tendency  to  establish  the  constita- 
ents  of  the  right  to  destroy  lite  that  Hfe 
may  be  preserved,  which  are  that  tbe  ac- 
cused was  without  fault  in  brlngingonthe 
fatal  rencounter;  that  he  was  in  imminent 
peril,  real  or  reasonably  apparent,  of  loss 
of  life  or  limb;  and  that  be  could  not,  as 
the  matterpresented  itself  to  him,  retreat 
or  avoid  the  combat  with  safety  to  him- 
self,—before  any  state  of  facts  exists  in  tbe 
case  upon  which  testimony  of  character, 
threats.  111  feeling,  etc.,  of  the  deceased 
could  shed  any  light.  Tbe  theory  of  the 
rule  is  that  a  right  to  kill  can  never  be  tbe 
result  of  the  violent,  blood-thirsty  disposi- 
tion, revengeful  feeling,  or  threats  of  the 
deceased ;  and  hence,  until  there  are  facts 
offered  which  go  In  some  measure  to  estab- 
lish tbe  necessity  to  strike,  as  the  law  de- 
fines that  necessity,  such  evidence  Is  pat- 
ently Irrelevant  These  matters,  in  other 
words,  are  competent  to  give  character  to 
a  necessity  otherwise  shown;  and,  no  such 
necessity  being  otherwise  shown,  there  is 
an  utter  absence  of  the  predicate  upon 
which  alone  such  qualifying  evidence 
should  be  received.    Pritchett  v.  State,  22 
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Ala.  89;  Qnesenberry  v.  State,  S  Stew.  &  P. 
808;  Franklin  ▼.  State,  29  Ala.  14;  Roberts 
v.  State,  08  Ala.  156;  Myera  v.  State,  62 
Ala.  599. 

We  areaware  that  there  are  Bome  casee, 
notably  that  ol  Dupree  v.  State,  33  Ala. 
380,  which  militate  against  the  viewB  ex- 
pressed above  as  to  communicated  threats, 
and  evidence  of  111  feeline,  dlfflculties,  and 
character  (of  the  deceased)  stands  upon 
the  same  footing,  when  brought  to  the 
touch  of  the  principle  underconslderatlon; 
but  we  cannot  follow  them.  We  are  una- 
ble to  conceive  how  any  sort  of  proof  as 
to  the  tLHimua  of  the  deceased  can  be  of 
importance  In  a  case  where  the  worst 
character,  the  bitterest  enmity,  and  the 
most  deadly  tlueats  on  his  part  may  be 
fatly  conceded,  and  it  be  shown  that  no 
act  consonant  with  such  character,  or  re- 
salting  from  sncfa  enmity,  or  in  the  execu- 
tion of  such  threats,  was  done  by  the  de- 
ceased, or  that,  if  an  act  was  committed 
by  him.  It  grew  oat  ot  a  present  provoca- 
'  tlon  on  the  part  of  the  defendant,  or  was 
not  greatly  dangerous  to  life,  or  was  of 
such  character  as  that  the  defendant 
might  have  safely  retreated,  and  avoided 
the  danger. 

In  the  case  at  bar,  the  evidence  for  the 
prosecution  shows  an  unprovoked,  annec- 
essary,  deliberate,  and  malicious  killing. 
The  testimony  of  the  defendant  In  his  own 
behalf  entirely  fails  to  make  a  case  of  s«*lf- 
de{ense,in  that  Itafflrmatively  shows  that 
be  followed  the  deceased,  accosted  him  in 
relation  to  a  difficulty  they  had  had  that 
morning,  and  thus  brought  on,  and  was 
the  aggressor  in,  the  difficulty ;  and,  also. 
In  that  there  is  nothing  adduced  which 
tends  in  any  degree  to  show  that  defend- 
ant was  In  any  real  or  apparent  danger, 
which  he  could  not  have  easily  ajid  safely 
avoided  by  a  retreat.  On  no -phase  of  the 
evidence,  therefore,  was  there  a  predicate 
for  the  admission  of  proof  of  former  diffi- 
culties in  the  interest  of  defendant,  or  HI  feel- 
ing on  the  part  of  the  deceased  towards 
him.  The  evidenceexcluded  was  all  of  this 
character,  and  the  action  of  the  circuit 
court  in  tiiat  behalf  was  free  from  error. 

The  evidence  as  to  previous  difficulties, 
moreover,  went  to  the  particulars  or  mer- 
its of  such  difflcnlties,  as  distinguished 
from  the  collective  fact  of  their  gravity  or 
the  reverse,  and  was  on  this  ground  alone 
properly  excluded.  Lawrence  v.  State,  84 
Ala.  424, 5 South.  Rpp.  83;  Garrett  v.  State, 
76  Ala.  18;  McAnally  v.  State,  74  Ala.  9; 
Gray  v.  State,  68  Ala.  66;  Boss  v.  State,  62 
Ala.  224. 

All  the  charges  requested  by  the  defend- 
ant which  were  refused  by  the  court  below 
were  bad,  in  that  they  pretermitted  all  in- 
quiry as  to  the  duty  and  feasibility  of  re- 
treat on  thepart  of  the  defendant.  Eiland 
v.  State,  52  Ala.  322;  Mitchell  v.  State,  60 
Ala.  30:  Poe  v.  State,  87  Ala.  65,  6  South. 
Bep.  378;  Crlbbs  v.  State,  86  Ala.  613,6 
South.  Rep.  109. 

Some,  It  not  all,  these  instructions  were 
faulty  on  other  grounds  also.  Thus,  the 
aspect  of  the  evidence  most  favorable  to 
the  defendant  shows  that  he  was  the  ag- 
xressor  on  the  occasion  of  the  homicide, 
(Jackson  v.  State,  83  Ala.  76,  3  South.  Rep. 
847,)  yet  charge  No.  1  authorises  an  ac- 
T.78o.no.9— 22 


quittal  without  any  Inquiry  on  the  point 
whether  he  provoked  or  brought  on  the 
fatal  rencounter,  (Jackson  v.  State,  77 
Ala.  18;  Tesney  v.  State,  Id.  33;  De  Arman 
V.  State,  n  Ala.  351:  Cleveland  v.  State,  86 
Ala.  1,  5  South.  Rep.  426.) 

Charge  No.  2  was  bad,  also,  as  being  ar- 
gumentative, and  singling  out,  and  giving 
undue  prominence  to,  selected  portions  of 
the  evidence.  Goley  v.  State,  85  Ala.  834, 
5  South.  Rep.  167. 

The  record  discloses  no  error,  and  the 
Judgment  below  is  affirmed. 


Daniels  v.  State. 


(88  Ala.  S») 


(Supreme  Court  of  AlaiMma,    Jan.  81, 1890.) 

JUBT— IMPAKBUHO — QUAUnCATIOKB. 

1.  After  conviction  on  a  charge  for  carrytne  a 
concealed  weapon,  defendant  moved  for  a  newtnal 
on  the  ground  that  one  of  the  lurors  was  a  first 
cousin  of  the  first  witness,  whose  name  was  in- 
dorsed on  the  indictment,  and  who  was  in  charge 
of  the  place  where  and  when  the  pistol  was  said 
to  have  been  exhibited:  that  he  did  not  know  this 
fact  when  he  accepted  the  ]uzor;  and  that  his 
counsel,  in  making  inquiry  before  accepting  the 
jury,  was  informed  that  there  was  no  relationship 
between  them.  Held,  that  the  refusal  of  the  mo- 
tion was  discretionary  with  the  court. 

2.  The  state  may  revoke  an  acceptance  of  a 
juror  before  the  defendant  has  accepted  him,  and 
before  the  impaneling  of  the  Jury  is  completed,  or 
the  trial  commenced. 

Appeal  from  county  court.  Hale  county; 
Jamks  M.  Hobbon,  Judge. 

The  defendant  in  this  case  was  indicted 
for  carrying  a  pistol  concealed  about  his 
person.  The  indictment  was  found  by  the 
gn'and  Jury  in  the  circuit  court,  and  was 
removed  to  the  county  court  by  author- 
ity of  an  act  conferring  additional  juris- 
diction on  the  county  court  of  Hale  coun- 
ty. The  opinion  shows  the  first  excnption, 
and  the  ground  thereof.  After  conviction 
the  defendant  moved  for  a  new  trial  on 
the  ground  that  W.  P.  Martin,  one  of  the 
jurors,  was  a  first  couBin  of  Pink  Martin, 
the  first  witness,  whose  name  was  in- 
dorsed on  the  indictment,  and  who  was  in 
charge  of  the  place  where  and  when  tlie 
pistol  wan  said  to  have  been  exhibited ; 
that  he  did  not  know  this  fact  when  he  ac- 
cepted said  Martin  as  juror;  and  that  his 
counsel,  on  making  inquiry  before  accept- 
ing the  Jury,  was  informed  that  there  was 
no  relationship  between  them.  The  court 
overruled  the  motion,  and  the  defendeuit 
duly  excepted. 

Thoa.  R.  Roulb&c,  for  appellant.  Atty. 
Gen.  Martin,  for  the  State. 

SoMERViLi.E,  J.  An  appeal  lies  to  this 
court  directly  from  the  county  court  of 
Hale  county  under  the  provisions  of  the 
act  approved  February  12, 1879,  conferring 
additional  jurisdiction  on  that  tribunal, 
and  regulating  the  proceedings  therein. 
Acts  1878-79,  p.  291,  §  14. 

The  first  exception  taken  to  the  rulings 
of  the  court  is  allowing  the  state  to  chal- 
lenge peremptorily  the  juror  Mayfleld. 
The  solicitor  had  accepted  this  Juror;  and 
the  court  permitted  him  in  behtdf  of  the 
state,  to  revoke  such  acceptance.  This 
was  done  before  the  defendant  had  ex- 
pressed bis  satisfaction  with  the  Juror,  and 
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before  the  ImpaneHDg  of  the  jury  was  com- 
pleted, or  the  trial  had  commenced. 

The  rule  Is  generally  stated  to  be  that 
after  a  juror  has  been  accepted  by  both 
parties,  and  the  jury  has  been  Impaneled, 
or  the  trial  has  been  entered  on,  by  swear- 
ing the  juror  or  otherwise,  the  right  to 
challenge  is  waived,  unless  for  cause,  where 
the  disqualification  was  unknown  at  the 
time,  and  could  not  hare  been  discovered 
by  the  exercise  of  proper  diligence  on  the 
part  of  the  objector.  Spigener  v.  State,  62 
Ala.  383;  Smith  v.  State,  55  Ala.  1;  Rob- 
erts V.  State,  68  Ala.  515.  Until  the  cause  is 
opened  or  put  to  the  jury,  which  may  be 
considered,  usually,  as  done  when  the  jury 
is  sworn,  it  is  within  the  discretion  of  the 
court  to  permit  an  inadvertent  accept- 
ance of  a  Juror  to  be  withdrawn.  Whart. 
Grim.  PI.  (8th  Ed.)  §§  617,  672;  Murray  v. 
State,  48  Ala.  675.  The  facts  of  this  case 
showthat  the  jnrorhad  not  been  accepted 
by  both  parties,  and  the  cause  had  not 
been  put  to  the  jury,  when  the  challenge  in 
question  was  allowed.  It  follows,  from 
this  view  of  the  law,  that  the  court  did  not 
err  in  its  mllng  on  this  subject. 

The  refusal  of  the  court  to  grant  a  new 
trial  on  the  ground  assigned,  as  our  decis- 
ions uniformly  hold,  was  discretionary,  and 
is  not  reviewable  by  us  on  appeal.  J  udg- 
ment  affirmed. 


(88 


la.lM)  

Ykllow-Stonk  Kit  v.  State. 


(Supreme  Cov/rt  of  Alabama.    Jan.  81, 1B90.) 

LOTtBBT. 

Defendant  gave  exhibitions  consisting  of 
aorabatio  contortions,  ma^o  lantern,  music,  dano 
ins,  and  eong,  and  the  like ;  and  lietween  the  acts 
sold  medicines.  Tlie  exhibitions  were  given  in  a 
tent.  There  was  no  charge  for  entrance;  the  only 
fee  chairged  was  for  the  occQpan(7  of  a  seat.  Be- 
fore the  exhibition  defendant  distributed  tickets 
to  the  public,  free,  each  ticket  entitling  the  holder 
to  a  chance  for  the  prizes,  8  In  number,  there  t>e- 
ing  some  8,000  tickets.  The  distribution  was  made 
by  chosing  8  persons  from  the  audience,  who  se- 
lected by  lot  8  tickets  from  a  lar^e  number  of 
duplicates  which  were  thrown  by  the  defendant  at 
random  on  the  sta^.  These  ucketa  were  num- 
bered, and  the  persons  holding  the  corresponding 
numbers  were  entitled  to  the  prizes,  according  to 
their  numl>er.  Held  not  a  lottery,  such  as  to  ren- 
der defendant  liable  to  indictment^  as  there  was 
no  consideration  paid  directly  or  indirectly  for  the 
chance  of  participating  in  the  distribution. 

Appeal  from  city  court  of  Mobile; 
Seembs,  Judge. 

Indictment  for  carrying  on  a  lottery. 
The  indictment  in  this  case  charged,  in  a 
single  count,  that  the  defendant  "set  up, 
or  was  concerned  in  setting  uporcarrying 
on,  a  lottery,  against  the  peace, "  etc.  On 
all  the  evidence  adduced,  which  it  is  un- 
necessary to  state,  the  defendant  request- 
ed the  court  to  instruct  the  jury  that,  it 
they  believed  the  evidence,  thev  must  find 
him  not  guilty,  which  charge  the  court  re- 
fused, and  the  defendant  duly  excepted. 
Many  other  charges  were  asked  and  re- 
fused, and  exceptions  reserved,  but  they 
require  no  notice.  The  opinion  of  this 
court  sufllciently  sets  forth  such  other 
facts  as  may  be  necessary  to  a  complete 
understanding  of  this  decision. 

McCarrqn  &  Lewis  and  B.  M.  Allen,  for 
appellant.  Atty.  Oen.  Martin  and  Leslie 
B.  Sheldon,  tor  the  State. 


SoMERYiT.i/E,J.  The  defendant  was  con- 
victed of  the  offense  of  carrying  on  a  lottery 
in  this  state.  The  case  turns  largely  on 
what  is  to  be  taken  as  a  proper  definition 
of  the  word  "lolrtery, "  within  themeaning 
of  the  statute,  and  the  constitution  of  Ala- 
bama. Codel88«,  §§  4068, 4069 ;  Const.  1876. 
art.  4,  §  26.  The  word  cannot  be  regarded 
as  having  any  technical  or  legal  significa- 
tion different  from  the  popular  one.  It  is 
defined  by  Webster  as  "a  distribution  of 
prizes  by  lot  or  chance. "  This  definition 
is  substantially  adopted  by  Bouvier  and 
Bapalje  In  their  law  dictionaries.  Worces- 
ter defines  it  as  "a  distribution  of  priees 
and  blanks  by  chance;  a  game  of  hazard 
in  which  small  sums  are  ventured  for  the 
chance  of  obtaining  a  larger  value. "  8o 
the  American  Cyclopedia  thus  defines  a 
lottery:  "A  sort  of  gaming  contract,  by 
which,  for  a  valuable  consideration,  one 
ma.v,  by  favor  of  the  lot,  obtain  a  prize  of 
a  value  superior  to  the  amount  or  value 
of  that  which  he  risks. "  In  Backalew  t. 
State,  62  Ala.  334,  It  was  said,  after  cltinK 
Webster's  definition,  that  "wherever 
chances  are  sold,  and  the  distribution  of 
prizes  determined  by  lot,  this,  it  would 
seem,  is  a  lottery.  Tbis,  we  think,  is  the 
popular  acceptation  of  the  term."  In 
Bishop  on  Statutory  Crimes,  §  952,  it  is 
said:  "A  lottery  may  be  defined  to  be  any 
scheme  whereby  one,  in  paying  money  or 
other  valuable  thing  to  another,  becomes 
entitled  to  receive  from  him  such  a  return 
in  value,  or  nothing,  as  some  formula  of 
chance  may  determine. "  In  Hull  v.  Bug- 
gies, 56  N.  Y.  424,  the  New  York  court  of 
appeals  adopts  the  following  as  the  result 
of  the  accepted  definitions:  "Where  a  pe- 
cuniary consideration  is  paid,  and  it  is  to 
be  determined  by  lot  or  chance,  according 
to  some  scheme  held  out  to  the  public, 
what  and  °bow  much  be  who  pays  the 
money  is  to  receive  for  it,  that  is  a  lot- 
tery."  This  definition  is  approved  in 
Wilkinson  v.  GUI,  74  N.  Y.  63,  as  the  pop- 
ular meaning  of  the  word,  and  one  proper 
to  be  adopted  with  a  view  of  remedying 
the  mischief  intended  to  be  prevented  by 
the  statutes  prohibiting  lotteries ;  and  it 
is  said:  "Every  lottery  has  the  charac- 
teristics of  a  wager  or  bet,  although  every 
bet  is  not  a  lottery. " 

It  may  be  safely  asserted,  as  the  result 
of  the  adjudged  cases,  that  the  species  of 
lottery,  the  carrying  on  of  which  is  in- 
tended to  be  prohibited  as  criminal  by  the 
various  laws  of  this  country,  embraces 
only  schemes  in  which  a  valuable  consider- 
ation of  some  kind  is  paid,  directly  or  indi- 
rectly, for  the  chance  to  draw  a  prize.  O. 
S.  v.01ney,l  Deady,  461,lAbb.  (D.  S.)  276; 
Governors,  etc.,  v.  Art  Union,  7  N.  Y.  228; 
Ehrgott  V.  Mayor,  96  N.  Y.  264,  48  Amer. 
Rep.  622;  Bell  v.  State,  5  Sneed,  507;  Com. 
v.Thacher,  97  Mass.  583.  There  is  no  law 
which  prohibits  the  gratuitous  distribu- 
tion of  one's  property  bylot  or  chance.  It 
the  distribution  is  a  pure  gift  or  bounty, 
and  not  in  nameor  pretense  merely,  which 
is  designed  to  evade  the  law,— if  it  be  en- 
tirely unsupported  byany  valnableconsld- 
eratlon  moving  from  the  taker, — there  is 
nothing  in  this  mode  of  conferring  it  whidi 
is  violative  of  the  policy  of  our  statutes 
condemning  lotteries,  or  gaming.    We  may 
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go  farther,  anfl  aay  tbat  there  would  seem 
to  be  nothing  contrary  to  pohllc  policy,  or 
per  Be  morally  wrong,  In  the  determina- 
tion of  rights  by  lot.  A  memberof  theCoI- 
lege  of  Christian  Apostles,  as  sacred  his- 
tory inlorms  us,  was  once  chosen  by  lot. 
And  under  the  law  of  this  state  a  tie  vote 
on  a  contested  election  of  any  state  officer 
is  required  to  be  settled  in  the  same  mode. 
So  our  statatea  authorize  a  distribution  of 
property  owned  by  Joint  tenants  to  be 
made  by  lot  under  the  direction  of  the 
Jndge  of  probate.  These  are  not  the  evils 
against  which  the  law  is  directed.  The 
gratultoas  distribution  of  money  or  prop- 
erty by  lot  has  never  prevailed  to  such  ex- 
tent aa  to  require  police  regulation  at  the 
hands  of  the  state,  nor,  so  long  as  human 
nature  remains  as  It  now  is  and  has  been 
for  so  many  thousand  years,  is  it  likely 
0ver  to  be  otherwise.  The  history  of  lot- 
teries for  the  past  three  centuries  in  Eng- 
land, and  for  nearly  a  hundred  years  in 
America,  shows  that  they  have  been 
schemes  for  the  distribution  of  money  or 
property  by  lot  In  which  chances  were  sold 
for  money,  dtherdirectly,  or  through  some 
cunning  device.  The  evil  flowing  from 
them  hast>een  the  cultivation  of  the  gam- 
bling spirit,— the  hazarding  of  money  with 
the  hope  by  chance  of  obtaining  a  larger 
sum, — often  stimulating  an  Inordinate  love 
of  gain,  arousing  the  roost  violent  passions 
of  one's  baser  nature, sometimes  tempting 
the  gambler  to  risk  all  he  possesses  on  the 
turn  of  a  slnglecard  orcast  of  a  single  die, 
and  "tending,  as  centuries  of  human  ex- 
perience now  fully  attest,  to  mendlcanc.v 
and  idleness  on  the  one  hand,  and  moral 
profligacy  and  debauchery  on  the  other. " 
Johnson  v.  State,  8S  Ala.  65,  8  South.  Rep. 
790.  It  is  in  the  light  of  these  lacts,  and  the 
mischief  thus  Intended  to  be  remedied,  that 
we  must  construe  our  statutory  and  con- 
stitutional prohibitions  against  lotteries 
and  devices  In  thenatureol  lotteries.  Ehr- 
gottv.  Mayor, 48 Amer.  Rep.  622.  Thecasee 
on  this  subject  are  very  numerous,  and 
while  the  courts  have  shown  a  general  dis- 
position to  bring  within  the  term  **  lottery  " 
every  species  of  gaming  Involving  a  distri- 
bution of  prizesbylotorchance, and  which 
comes  within  the  mischief  to  be  remedied, 
—regarding  always-tbesubstance  and  not 
the  semblance  of  things  so  as  to  prevent 
evasions  of  the  law,— we  find  no  decision 
In  which  the  element  of  a  valuable  connld- 
eratlon  parted  with,  directly  or  Indirectly, 
by  the  purchaser  of  a  chance,  does  not  en- 
ter into  the  transaction.  Buckalew  v. 
State,  62  Ala.  834;  State  v.  Bryant,  74  N. 
C.  207;  Com.  v.  Wright,  50  Amer.  Rep.  306; 
State  T.  Caarke,e6  Amer.  Dec.  723;  State  v. 
Shorts,  00  Amer.  Dec.  668;  Wilkinson  v. 
Gill,  80  Amer.  Bep.  264 ;  Governors  v.  .\rt 
Union,  7  N.  Y.  228;  State  v.  Mumford,  73 
Mo.  647;  Hull  v.  Buggies,  56  N.  Y.  424; 
Thomas  v.  People,  59  111.  160;  Dunn  T. 
People,  40  m.  465;  Seidenbender v.  Charles, 
8  Amer.  Dec.  682;  D.  S.  v.  Olney,  1  Deady, 
461;  BellT.  State,  6  Sneed,  607;  Blsh.  St. 
Crimes, (2d  Ed.) §052;  2Whart.Crim.Law, 
(9th  Ed.)  S  1491. 

In  this  case  It  is  not  denied  that  the  de- 
fendant has  distributed  presente  or  prizes 
to  the  holders  of  tickets  given  to  the  pub- 
lic,—8  prices  among  some  8,000  ticket-hold- 


ers. It  Is  also  uncontroverted  that  this 
distribution  has  been  made  by  lot  orchance. 
This  was  done  by  2  children  chosen  from 
the  audience,  who  selected  by  lot  8  tickets 
from  a  large  number  of  duplicates  which 
were  thrown  by  the  defendant  at  random 
on  .the  stage  or  platform.  These  tickets 
were  numbered,  and  the  persons  holding 
the  corresponding  numbers  were  entitled 
to  these  prizes,  or  presents,  according  to 
their  number.  But  we  can  see  nothing  in 
the  evidence  from  which  it  can  be  inferred 
that  any  one,  present  or  absent,  paid  any 
valuable  consideration,  directly  or  indi- 
rectly, for  these  tickets,  or  for  the  chance 
of  getting  a  prize.  It  is  true  that,  on  the 
day  of  the  drawing,  the  defendant  had 
held  one  of  his  customary  performances, 
consisting  of  acrobatic  contortions,  exhi- 
bitions of  a  magic  lantern,  and  of  music, 
dancing,  and  song,  and  the  like;  and  be- 
tween theacts  healwayssold  hismedlcines 
for  which  he  claimed  great  curative  virt- 
ues. These  exhibitions  were  in  a  tent 
which  would  seat  between  900  and  1,000 
people,  and  would  furnish  standing  room 
for  a  bout  2,.'>00  persons.  Fortlckuts  of  ad- 
mission to  see  this  performance,  the  clos- 
ing one  of  the  season,  ad^'ertlsed  as  a 
"Jubilee"  periormance,a  charge  of  lOcente 
was  made.  But  these  tickets  had  no  con- 
nection whatever  with  those  entitling  the 
holders  to  a  chance  fur  the  8  prizes.  For 
these  la ttertlcketsorchances nothing  was 
charged.  They  had  been  distributed,  free, 
to  any  and  all  pet«ons  present  at  his  pre- 
vious periormances,  and  for  admission  to 
these  exhibitions  no  charge  was  made. 
The  only  lee  charged  was  for  the  occu- 
pancy of  a  seat;  there  was  none  for  en- 
trance. Nor  was  it  necessary  that  a  holder 
of  a  successful  ticket  should  be  present  to 
get  his  prize  in  case  he  drew  one.  It  would 
be  delivered  as  well  at  the  defendant's  pri- 
vate house.  This  fact  was  advertised  In 
a  Mobile  paper,  and  one  of  the  prizes  was 
actually  delivered  there.  The  suspicion, 
even  though  well  founded,  that  these  pres- 
ente may  have  been  given  away  in  order 
to  Induce  a  larger  crowd  to  assemble  at 
the  defendant's  periormances,  with  the  ex- 
pectetlon  that  they  would  buy  medicines, 
or  pay  a  fee  for  occupying  a  seat  In  the 
tent,  would  be  too  remote  to  constitute  a 
legal  consideration  for  the  tickete.  So 
vrith  the  expectation  that  it  would  In- 
crease the  attendance  at  the  so-called 
"Jubilee"  iwrtormance.  The  holde!*s  of 
thousands  of  these  tickets  given  away  as 
gratuitous,  werenot  present,  and  yet  stood 
an  equal  chance  in  the  distribution  with 
those  who  were.  And  the  doors  were 
thrown  open  for  free  admission  when  the 
distribution  took  place,  this  event,  occur- 
ing  Just  after  theclose  of  the  exhibition, or 
performance  proper.  The  element  of  gara- 
Intc  which  is  wanting  to  constitute  this 
transaction  a  luttery  Is  the  fact  that  uo 
money  was  paid,  directly  or  Indirectly, for 
the  chance  of  i-ecelving  a  prize,  or  of  par- 
ticipating in  the  distribution  by  lot.  Nor 
would  a  Jury  be  authorized  to  make  acon- 
trary  inference,  reasonably,  from  any  evi- 
dence contained  in  the  bill  of  exceptions. 
Many  rulings  of  the  court  are  directly  op- 
posed to  these  views.  It  follows  from 
whatwehavesald  that  the  city  court  erred 
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in  not  ^\rlng  the  general  afiSrmativecharge 
requested  by  the  defendant. 

The  Judgment  of  conviction  la  reversed, 
and  a  Judgment  will  be  rendered  In  this 
court  discharging  the  defendant  from  fur- 
ther prosecution  under  the  present  indict- 
ment.   Beversed  and  rendered. 


(88  Ala.  459) 


04ST0N  V.  State. 


(SuipreiM  Court  of  Alabama.    Jan.  SI,  1890.) 

Bill  of  BizoBFTiONS — Suits  bt  Btatb — Bjeotmbnt 
— School  Lands. 
1.  A  bill  of  exceptions  not  tendered  and  ap- 
proved within  the  time  prescribed  in  the  order  of 
the  court  will  l>e  stricken  from  the  record,  and  all 
assignments  of  error  based  on  it  will  be  disal- 
lowed. 

3.  A  plea  not  verified,  as  required  by  statute, 
i*  properly  stricken  from  the  files. 

8.  Code  Ala.  |  2578,  authorizes  suits  in  eject- 
ment •'bj  the  state  in  all  cases  where  under  like 
circumstances  an  action  could  lie  between  indi- 
viduals. 

4.  Under  Code  Ala.  (  960,  cL  4,  the  state  may 
maintain  ejectment  for  lands  constituting  the  six- 
teenth sections,  which  it  holds  in  trust  for  the 
•everol  townships  of  the  state. 

Appeal  from  circuit  court,  Henry  conn- 
ty ;  J.  M.  Cabmichael,  Judge. 

Tbifi  action  was  brought  in  the  name  of 
the  state  of  Alabama, "forthe  use  of  town- 
ship seven,  (7,)  range  eight  (8)  west  of  the 
Tallaba88emeridian,''againatNed  Gaston, 
to  recover  the  possession  of  a  tract  ot  land 
containing  80  acres,  which  was  described 
as  "the  east  half  of  the  south-east  quarter 
of  section  16,  township  seven,  (7,)  rang^e 
eight  (8)  west  of  the  Tallahassee  merid- 
ian, "  and  was  commenced  on  the  15th  ot 
August,  1888.  The  defendant  pleaded  in 
abatement,  on  the  ground  that  the  state 
of  Alabama  cannot  sue  in  ejectment  except 
for  sixteenth  section  lands,  and  the  land 
here  sued  for  is  not  part  of  a  sixteenth  sec- 
tion. The  court  struck  this  plea  from  tlie 
flies,  on  motion,  and  the  defendant  then 
demurred  to  the  complaint,  assigning,  as 
causes  of  demurrer,  (1)  because  the  state 
cannot  maintain  the  action;  (2)  because 
the  complaint  shows  that  the  state  has  no 
title  to  the  lands  described.  The  court 
overruled  the  demurrer,  and  the  defend- 
ant then  filed  a  special  plea  of  adverse  pos- 
session for  15  years,  exercising  acts  of  own- 
ership, but  without  any  paper  title  or  color 
of  title.  The  court  sustained  a  demurrer 
to  this  plea,  and  the  cause  was  tried  on  Is- 
sue Joined  on  the  plea  of  not  guilty.  A  bill 
ot  exceptions  was  reserved  by  the  defend- 
ant on  the  trial,  but  it  requires  no  notice, 
beingstricken  from  the  record  by  this  court. 
The  rulings  on  the  pleadings  and  the  rul- 
ings shown  by  the  bill  of  exceptions  are  as- 
signed as  error. 

Walker  &  Espy,  for  appellant.  P.  A. 
McDanlel.  for  the  State. 

McClellan,  J.  The  motion  to  strike 
out  the  bill  of  exceptions  in  this  record 
must  prevail.  Judgment  was  entered  on 
September  17,  1889,  and  with  it  an  order 
that  30  days  be  allowed  the  defendant  in 
which  to  file  a  bill  of  exceptions.  On  Oc- 
tol)er  15th  it  was  ordered  that  "the  time 
for  preparing  and  presenting  a  bill  of  ex- 
ceptions by  defendant  is  hereby  extended 
(or  twenty  days  from  this  date. "    The  bill 


of  exceptions  shows  that  it  *  was  tendered 
and  approved "  on  November  5,  1889,  l>e- 
yond  the  time  prescribed  in  the  order  ot 
October  15th  theretofore.  The  bill  of  excep- 
tions, therefore,  must  be  stricken  from  the 
record,  and  all  assignments  of  error  based 
on  it  will  be  disallowed.  Powell  v.  Stur- 
devant,  85  Ala.  243, 4  South.  Bep.  718. 

The  action  of  the  primary  court  in  etrllc- 
Ing defendant's  plea  in  abatementfrom  the 
files  may  be  justified  on  either  one  of  two 
grounds:  (1)  The  plea  was  not  of  matter 
of  record,  and  was  not  verified  as  required 
by  statute.  Code,  §  2676;  Hail  v.  Wallace, 
25  Ala.  438.  (2)  The  plea,  had  it  been  prop- 
erly verified,  would  have  been  clearly  bad 
in  its  assumption  or  statement  of  law  that 
the  state  of  Alabama  is  not  authorized  to 
maintain  ejectment,  except  in  respect  to 
sixteenth  section  lands.  The  statute  au- 
thorizes suits  by  the  state  in  all  cases 
where,  under  like  circumstances,  an  action 
would  lie  between  individuals.  Code, 
§  2573.  What  is  said  last  above  applies, 
also,  to  defendant's  first  assignment  of  de- 
murrer, which  proceeds  on  the  Idea  that 
the  state  cannot  maintain  the  action  of 
ejectment. 

The  second  assignment  ot  demnrrw  to 
the  complaint,  setting  up  the  alleged  inca- 
pacity of  the  state  to  maintain  ^ectment 
tor  lands  constituting  the  sixteenth  sec- 
tions, which  it  holds  in  trust  for  the  sever- 
al townships  of  the  state,  is  palpably  un- 
tenable.   Code,  §  960,  cl.  4. 

Actions  by  the  state  tor  the  recovery  of 
any  real  or  personal  property,  and  acttona 
by  or  for  the  use  of  any  townsliip  for  the 
recovery  of  sixteenth  section  or  other 
school  lands,  by  the  express  terms  ot  the 
statute  of  limitations  maybe  brought  any 
time  within  20  years  from  the  time  the 
cause  ot  action  accrued.    Code,  §  2613. 

We  apprehend,  however,  that,  title  by 
adverse  possession  not  being  perfected 
against  the  trustees  of  the  township  when 
the  20-years  limitation  was  broadened  so 
as  in  terms  to  embrace  all  suits  tor  recov- 
ery ot  lands  belonging  to  a  township,  it 
was  competent  for  the  legislature  to  invest 
other  parties  than  the  trustees  with  the 
right  to  maintain  such  suits  in  behalf  ot 
the  township,  and  no  defense  could  be 
made  to  suits  instituted  by  parties  thus 
Invested  with  the  right  of  action  which 
could  not  have  been  made  to  a  suit  pros©, 
cuted  in  the  name  of  the  trustees.  The 
statute  was  a  mere  legislative  change  in 
the  trustee  authorized  to  sue,  and  conld 
not  operate  to  deny  any  substantial  rl^ht 
of  the  cestui  que  trust,  or  authorized  any 
defense  not  before  tenable. 

The  judgment  ot  the  circuit  court  is  af- 
firmed. 


Hall  et  al.  v.  Statk. 


;  Ala.  236) 


(Supreme  Court  of  Alabama.    Jan.  37, 188a) 
AnoLTasT —  Instbuctions. 
On  the  trial  of  an  indictment  for  adultery, 

fheoourt  charged  the  Jury:  "The  fact  that  a  matw 
ried  man  makes  frequent  visits  in  the  day-time, 
and  sometimes  at  night,  to  the  house  of  a  woman 
of  known  bad  reputation,  without  any  legitimate 
business,  is  a  fact  tending  to  show  an  adulterous 
connection  lietween  them."  The  evidence  that 
defendant  had  no  legitimate  business  at  the  said 
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hoose  was  wholly  negatlTe  In  its  character,  and 
did  not  exclude  a  contrary  Inference.  Held,  that 
the  charge  was  erroneous,  in  denying  to  the  jury 
the  right  to  draw  this  inference. 

Appeal  from  circuit  court,  Geneva  coun- 
ty;  C.  H.  Lanby,  Special  Judge. 

Indictment  for  living  In  adultery  or  for- 
nication. The  indictment  charged  that 
the  defendants,  Nathan  Hall,  a  married 
man,  and  Betsy  Skipper,  an  unmarried 
woman,  "  did  live  together  in  a  state  of 
adultery  or  fornication."  On  their  joint 
trial,  as  the  bill  of  exceptions  shows,  it 
was  proved  that  the  defendants  lived  a 
few  miles  apart;  that  Betsy  was  a  wo- 
man of  bad  reputation  for  virtue,  having 
several  children,  though  she  was  never 
married ;  that  Hall  was  frequently  seen  at 
her  house,  by  persons  passing  along  the 
pablic  road  in  front  of  her  house ;  and  sev- 
eral of  the  witnesses  stated  that,  if  he  had 
any  business  there,  they  did  not  know  it. 
B.  E.  Jordan,  one  of  the  witnesses  for  the 
state,  testified  that  on  passing  Betsy's 
house  after  sunset  one  evening,  within  the 
time  covered  by  the  indictment,  he  saw  her 
'  and  Hall  In  the  act  of  sexaal  intercourse  at 
the  comer  of  the  house;  that  he  was  about 
60  yards  distant  from  the  parties,  "and 
thought  and  took  the  man  to  be  Ball,  and 
thonghtand  took  the  woman  to  be  Betsy. " 
One  Patterson,  another  witness  for  the 
Btate,  testified  to  acts  of  Indecent  familiar- 
ity between  the  defendants,  one  night  in 
October,  within  the  time  covered  by  the 
Indictment,  when  he  and  his  father  had 
entered  Betsy's  house  for  shelter  from  a 
beavy  raJn,  and  which  induced  them  to 
leave  the  house  at  once.  It  was  proved, 
also,  that  there  was  a  good  well  In  the 
front  yard  at  Betsy's  house,  where  per- 
sons passing  frequently  Btopi>ed  to  get 
water,  and  some  of  the  witnesses  said  that 
they  had  seen  Hall  watering  his  horses  at 
this  well.  On  this  evidence  the  court 
charged  the  jury:  "The  fact  that  a  mar- 
ried man  makes  frequent  visits  In  the  day- 
time, and  sometimes  at  night,  to  the  house 
of  a  woman  of  known  bad  reputation  for 
virtue,  without  any  legitimate  bu^ness, 
is  a  fact  tending  to  show  an  adulterous 
connection  between  them."  The  defend- 
ant excepted  to  this  charge,  and  also  to  each 
part  of  the  following  charge,  which  was  gl  ve 
by  the  court  at  the  Instance  of  the  solic- 
itor: "If  the  jury  believe  beyond  a  rea- 
sonable doubt,  from  the  evidence  of  B.  E. 
Jordan,  that  the  defendants  had  sexual  in- 
tercourse with  each  other,  juet  before  the 
flndiuK  of  the  indictment,  and  in  said 
county,  this  Is  sufficient  proof  of  the  fact 
of  adultery  or  fornication ;  and  it,  In  ad- 
dition to  this  one  act,  they  believe  beyond 
a  reasonable  doubt,  from  all  the  evidence, 
that  the  minds  of  the  defendants  agreed 
or  consented  together  that  they  would  re- 
peat the  act,  opportunity  offering,  then 
the  defendants  are  guilty  of  living  In  adul- 
tery or  fornication,  and  they  should  so 
find  by  their  verdict. " 

Atty.  Gen.  W.  L.  Martin,  tor  the  State. 

McCi.EL,L,AN,  J.  That  part  of  the  gen- 
eral cnarge  to  which  an  exception  was  re- 
served, should  not  have  been  given.  It  is 
abstract,  in  a  senne,  and  misleading.  In 
tbat  it  assumes  as  a  fact  that  the  defend- 


ant Hall  had  no  legitimate  business  at 
the  house  of  the  defendant  Skipper,  when 
the  evidence  on  this  point  was  wholly  neg- 
ative in  its  character,  and  did  nut  exclude 
a  contrary  inference.  The  charge,  more- 
over, was  upon  the  effect  of  this  negative 
testimony,  and  directed  the  jury  to  con- 
sider the  fact  of  Hall's  having  no  legiti- 
mate business  at  Skipper's  house,  as  tend- 
ing to  show  adiilterous  intercourse,  when, 
in  view  of  the  character  of  the  testimony 
on  that  point,  they  might  have  inferred 
the  non-existence  of  the  fact  itself.  The 
right  to  draw  this  inference  was,  in  sub- 
stance, denied  to  the  jury,  and  for  this  er- 
ror the  judgment  mnst  be  reversed.  Bur- 
ney  v.  State,  87  Ala.  80,  6  South.  Rep.  391. 
The  charge,  in  other  words,  assumes  a 
fact  as  proved,  when  the  evidence  only 
tends  to  establish  it,  and  is  an  invasion  of 
the  province  of  the  jury.  Jones  v.  Fort, 
86  Ala.  449.  The  charge  given  at  the  in- 
stance of  the  solicitor  appears  to  be  in  the 
language  of  an  instruction  held  to  be 
proi)er  in  the  case  of  Bodlford  v.  State,  86 
Ala.  67,  5  South.  Rep.  659.  We  are  all  now 
inclined  to  the  opinion  that  it  is  not  a  cor- 
rect exposition  of  the  law,  but,  as  the  pres- 
ent case  must  be  reversed  on  the  other 
point  adverted  to,  we  deem  it  unnecessary 
to  decide  this  question.  The  judgment  of 
the  circuit  court  is  reversed,  and  the  cause 
remanded. 

(67  Hiss.  «8) 

Frrz  Gebald  et  al.  v.  Bees. 
(Supreme  Court  qf  MisHasippi.  Feb.  17, 1B90.) 
HoHiSTiAn— What  Constitutsb. 
TTnder  Code  Hiss.  1880,  i  1218,  providing 
that  every  citizen,  having  family,  shall  be  entitled 
to  hold  as  exempt)  the  land  and  buildings  owned 
and  occupied  by  him  as  a  residence,  provided  the 
land  shall  not  exceed  160  acres  in  quantity  nor  $3, 000 
in  value,  and  section  1349.  providing  that  every 
person  having  a  family,  residing  in  any  city,  town, 
or  village,  shall  be  entitled  to  nold  as  exempt  the 
land  and  buildings  occupied  by  Mm  as  a  residence, 
not  to  exceed  $2, 000  in  value,  a  homestead  may  be 
located  partly  within  and  partly  without  the  lim- 
its of  an  incorporated  town. 

Appeal  from  circuit  court,  Yalubusba 
county;  W.  M.  Bogers,  Judge. 

Geo.  H.  Lester,  for  appellants.  Bo.  H. 
GoUaday,  for  appellee. 

Cooper,  J.  Appellant,  a  judgment  cred- 
itor of  appellee,  caused  an  execution  un- 
der bis  judgment  to  be  levied  on  certain 
lands  of  appellee,  and  at  the  execution  sale 
he  became  the  purchaser.  This  is  an  ac- 
tion of  ejectment  to  recover  the  land  so 
sold  and  bought.  The  appellee  defended 
upon  the  ground  that  the  land  in  contro- 
versy was  a  part  of  his  homestead,  and  ex- 
empt from  sale  under  execution.  The 
single  question  presented  is  whether  the 
land  was  a  part  of  the  homestead.  The 
tacts  are  not  controverted,  and  the  ques- 
tion is  purely  one  of  law. 

The  residence  of  appellee  is  located  within 
the  corporate  limits  of  the  town  of  Oak- 
land. The  land  on  which  it  is  situated  is 
less  in  quantity  than  160  acres,  and  less  in 
value  than  $2,000.  Appellee  devotes  bis 
land  to  agriculture,  and  the  whole  com- 
prises one  place.  While  the  residence  is 
within  the  corporate  limits  of  the  town, 
all  of  the  land,  except  15  or  20  acres,  is 
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without  such  limits.  Tlie  question,  then, 
is  whether  the  bomestead  exempt  by  law 
may  be  one  located  partly  within  and 
partly  without  an  Incorporated  town.  It 
IB  determinable  by  a  construction  of  sec- 
tions 1248  and  1249  of  theCode  of  1880, which 
are  as  follows :  "Sec.  1248.  Every  cltlien of 
ttiis  state,  male  or  female,  being  a  house- 
holder and  havinti:  a  family,  shall  be  enti- 
tled to  hold  exempt  from  seizure  or  sale, 
ander  any  execution  or  attachment,  the 
land  and  buildin>^  owned  and  occupied 
as  a  residence  by  such  debtor:  provided, 
the  quantity  of  land  shall  not  exceed  160 
acre8,northe  value  thereof, inclusiveof  im- 
provements, the  snm  of  two  thousand  dol- 
ars.i  Sec.  1249.  Every  person  belnfr  a  house- 
holder, and  having  a  family,  residing  In 
any  city,  town,  or  village,  shall  be  entitled 
to  hold,  exempt  from  seizure  or  sale  under 
any  execution  or  attachment,  the  land  and 
buildings  owned  and  occupied  as  a  resi- 
dence by  such  debtor,  not  to  exceed  in 
value  two  thousand  dollars,  and  personal 
property  to  be  selected  by  blm,  not  to  ex- 
ceed in  value  two  hundred  and  fifty  dol- 
lars, or  the  articles  specified  In  the  flrstaec- 
tion  of  this  act. " 

The  articles  specified  in  the  first  section 
of  the  act  are  those  that  are  exempt  to  all 
persons,  those  exempt  to  persons  follow- 
ing particular  callings,  and  some  articles 
exempt  to  heads  of  families. 

The  argument  of  appellants'  counsel  is 
this:  By  section  1248  there  Is  exempt  to 
every  citizen,  being  a  householder  and  the 
head  of  a  family,  the  land  and  buildings 
owned  and  occupied  as  a  homestead,  pro- 
vided it  does  not  exceed  in  quantity  160 
acres,  nor  in  value  $2,000.  UnlesB,  there- 
fore, section  1249  was  Intended  to  limit  the 
urban  exemptlonlst  to  the  limits  of  the 
town, that  section, it  Is  said, has  no  mean- 
ing as  applied  to  homesteads;  ajid,  since 
ItTs  the  duty  of  the  court  to  so  construe 
statutes  as  to  give  some  meaning  to  every 
provision,  section  1249  should  be  held  to 
confine  the  urban  exemptlonlst  to  the  cor> 
porate  limits  of  the  town. 

We  recognize  the  rule  appealed  to  as  val- 
uable in  aiding  the  court  to  discover  the 
legislative  purpose,  which  is  theparamount 
end  of  construction;  but  It  is  not  permis- 
sible to  absorb  the  statute  In  the  rule,  nor 
overturn  the  legislative  will  that  the  rule 
may  live.  It  is  our  duty  to  look  at  the 
statute  from  Its  four  comers ;  to  change  the 
collocation  of  words  and  sentences,  if  nec- 
essary ;  to  consider  the  general  purpose,  if 
that  be  clear ;  to  look  to  the  hlntory  of  leg- 
islation on  the  subject;  and,  if  within  the 
words  of  the  statute  so  considered  the  in- 
tent can  be  discovered,  to  give  effect  to  it. 

If  we  consider  section  1249  alone,  there 
is  nothing  in  it  indicating  the  intention  of 
the  legislature  to  confine thehomestead  to 
any  merely  imaginative  line.  The  para- 
monnt  purpose  disclosed  is  to  exempt  the 
"land  and  buildings  owned  and  occupied 
bythedebtor  as  a  residence, "  provided  the 
same  does  not  exceed  in  value  the  sum  of 
f  2,000.  The  statute  does  not  say  that  the 
land  shall  lie  wholly  within  the  village  or 
town.  Every  condition  required  by  the 
section  is  disclosed  by  the  facts  of  this 
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case.  The  appellee  is  a  citizen  and  house- 
holder, and  has  a  family.  He  owns  and 
occupies  the  land  and  buildings  thereon  ae 
a  residence,  and  the  value  thereof  does  not 
exceed  $2,000. 

The  idea  that  it  was  Intended  to  restrict 
the  homestead  to  the  limits  of  the  corpo- 
ration is  inferentially  drawn,  because,  it  ia 
said,  if  such  purpose  be  not  found  the  sec- 
tion need  not  have  been  enacted,  since  un- 
der the  preceding  one  the  exemption  might 
have  been  claimed.  But  a  mere  transposi- 
tion  of  the  sections  would  answer  this  ob- 
jection. So  transposed  and  read,  it  would 
appear  that  the  legislature,  having  by  one 
section  provided  for  urban  exemptionlsts, 
turned  its  attention  to  the  cases  of  those 
living  in  the  country,  and  as  to  these  added 
another  limitation,  viz.,  that  the  area 
should  not  exceed  160  acres.  It  may  fairly 
be  supposed  it  to  have  been  assumed  that 
the  home  In  a  town  or  village  reaching  in 
value  $2,000  would  not  exceed  In  area  160 
acres,  while  inthecountry  the  limitation  of 
value  might  include  a  greater  quantity  of 
land  than  it  was  thought  desirable  to  ex- 
empt. 

When  we  look  to  the  history  of  legisla- 
tion on  the  subject  of  exemptions,  it  Is  at 
once  perceivable  how  the  two  sections 
came  into  existence.  By  the  Code  of  18S7 
(article  281,  p.  629)  there  was  one  provision, 
applicable  alike  to  persons  living  in  towns 
and  in  the  country.  The  limitation  waa 
that  the  quantity  should  not  exceed  80 
acres,  nor  the  value  $1,600.  By  the  act  of 
November  28, 1865,  (Acts  1885,  p.  137,)  there 
was  exempted  to  the  rural  exemptlonlst 
240  acres  of  land  regardless  of  value,  and  to 
the  urban  exemptlonlst  real  and  personal 
property  to  the  value  of  $4,000.  By  the  act 
of  July  25, 1870, 1  Acts  1870,  p.  98,)  there  was 
exempt  to  the  rurallst  80  acres  of  land,  re- 
gardless of  value;  and  to  those  living  in  a 
city,  town,  or  village,  "two  thousand  dol- 
lars worth  of  real  property,  comprising 
the  proper  homestead  and  other  buildings 
connected  therewith. "  In  the  codification 
of  1871,  the  limit  of  valuation,  theretofore 
imposed  only  on  homesteads  in  cities, 
towns,  or  villages,  was  applied  also  to  the 
rural  homestead.  The  attention  of  the 
legislature  and  the  codtfiers  was  evident- 
ly directed  to  the  purpose  of  changing  the 
law  in  reference  to  the  rural  homestead,  by 
adding  a  limitation  of  value.  No  change 
whatever  wos  made  of  the  homestead  in 
cities,  towns,  or  villages ;  and  it  is  not,  in 
the  absence  of  clear  evidence  of  such  pur- 
pose, permissible  to  imply  the  Intent  to 
make  such  change  from  the  mere  fact  that 
a  new  limitation  was  Imposed  on  another 
character  of  homesteads. 

We  are  therefore  of  opinion  that  the  ap- 
pellee's homestead  was  not  limited  by  the 
corporate  lines  of  the  village  in  which  bis 
residence  is  located. 

Affirmed. 

(67  MlM.  tST) 

CooPEB  V.  Fox  et  al. 
(SupretM  Court  qf  MistUiippi.    March  10,  18Ba ) 

PABIRIOlt— ADVBRSa  TRLB. 

In  •  ault  for  partition  between  the  heirs 
ot  an  alleged  owner  of  the  land,  one  of  the  dO' 
fondants,  a  married  woman  living  with  her  boa 
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band  on  the  cremisea  in  controTersy,  is  not  es- 
topped, as  a  tenant  in  commoo,  from  setting  up 
title  in  her  hnsband  by  advene  possession. 

Appeal  from  chancery  court,  Lawrence 
county;  Wabhen  Cowan,  Chancellor. 

.4.  C.  McNaIt,  for  appellant.  R.  H. 
Thompson,  for  appellees. 

CooPBR,J.  The  complainants  and  d»- 
fendants  are  heirs  at  law  of  Mrs.  Anna 
Prestldgre,  who  died  intestate  In  Decem- 
ber, 1883.  The  petition  is  filed  for  partition 
of  certain  lands  which  it  is  alleged  de- 
scended to  the  parties  on  the  death  of  Mrs. 
Prestidge.  The  defendant  Mrs.  Cooper  Is 
the  daughter,  and  the  defendants  William 
Prestidge  and  Mrs.  More  are  the  grand- 
{hildren,  of  Mrs.  Anna  Preutidge;  the  two 
latter  being  children  of  John  Prestldge, 
deceased,  who  was  son  of  Anna.  The  land 
described  in  the  petition  consists  of  a  single 
tract,  bat  it  is  Intersected  by  Fair  river, 
about  two-thirds  being  upon  the  north 
and  one-third  on  the  south  of  said  river. 
Mrs.  More  failed  to  answer  the  petition, 
and  nopro  confesso  was  talten  against  her. 
William  Prestldge  and  Mrs.  Cooper  filed 
separate  answers,  bat  the  same  facts  are 
set  np  in  each.  Shortly  stated,  the  facts 
relied  on  by  them  are  that  Mrs.  Anna  Pres- 
tldge bad  no  title  to  any  of  the  land  at  the 
time  of  her  death;  the  history  of  ber  claim 
to  the  land,  and  of  her  disposition  of  it,  be- 
ing this :  In  the  year  1854  the  land  was 
sold  by  John  DIckerson,  administrator  of 
the  former  owner,  and  at  the  sale  Mrs. 
Anna  Prestldge  became  the  purchaser  at 
the  price  of  about  f  2,000,  to  be  thereafter 
paid.  After  the  purchase  by  her  she  dis- 
covered that  she  would  be  unable  to  pay 
the  purchase  price,  and,  at  her  instance, 
William  Cooper  (the  husband  of  the  de- 
fendant Mrs.  Cooper)  and  John  Prestldge 
agreed  to  assume  the  payment  of  the  pur- 
chase price,  in  consideration  of  which  they 
were  to  become  owners  of  the  land.  No 
deed  had  been  made  by  the  administrator 
to  Mrs.  Prestldge,  but,  under  the  contract 
between  the  parties,  the  administrator 
was  to  make  the  conveyance  directly  to 
John  Prestldge  and  William  Cooper.  Un- 
der this  agreement  Prestldge  and  Cooijer  en- 
tered upon  the  land,  and  made  parol  parti- 
tion thereof;  Prestldge  taking  all  north  of 
Fair  river,  and  Cooper  all  south  of  the 
river.  Cooperand  Prestldge  paid  the  pur- 
chase price,  and  since  their  entry  upon  the 
land  have  been  in  adverse  possession 
thereof, each  claiming  the  portion  allotted 
to  him  by  parol  partition;  and,  though 
no  deed  was  ever  made  to  them,  the  de- 
fendants claim  that  the  title  was  vested  in 
said  John  Prestldge  and  William  Cooper 
by  adverse  possession  long  before  the 
death  of  Mrs.  Anna  Prestldge,  who  during 
her  life  never  set  up  any  claim  to  any  part 
of  the  land  after  her  contract  with  the 
parties.  The  defendant  Prestldge  dis- 
claimed any  claim  or  interest  in  the  lands 
south  of  Fair  river,  but  claimed  to  be  the 
sole  owner  of  all  north  of  the  river,  he 
having  received  a  conveyance  from  Mrs. 
More  (the  only  other  heir  at  law  of  John 
Prestldge)  of  her  interest  in  the  same. 
Mrs.  Cooper  denied  that  she  or  complain-' 
tints  bad  any  intei-est  in  any  of  the  lands. 


and  denies  that  she  is  now  or  ever  has 
been  in  the  possession  of  any  part  thereof, 
save  as  the  wife  of  William  Cooper,  living 
with  him  on  his  own  land.  The  evidence 
leaves  it  somewhat  in  doubt  whether  Mrs. 
Anna  Prestldge  did  or  did  not  receive  a 
conveyance  from  the  administrator,  DIck- 
erson. It  is  immaterial  how  It  was.  All 
other  tacts  set  up  by  the  answers  are  as 
satisfactorily  and  clearly  proved  as  It  is 
possible  to  do  where  there  are  conflicting 
interests,  and  the  consequent  conflict  of 
testimony.  The  complainants  were  them- 
selves witnesses  in  their  own  behalf,  and, 
while  they  deny  the  extent  of  the  contract 
between  Mrs.  Anna  Prestidg^e  and  John 
Prestldge  and  Cooper,  they  yet  admit  that 
there  was  some  agreement  by  which  these 
parties  were  to  go  on  the  land,  and  pay 
the  purchase  money  due  on  it.  They  seek, 
however,  to  draw  the  unnatural  inference 
that  the  land  when  paid  for  was  to  be  the 
property  of  Mrs.  Anna  Prestldge.  In  this 
they  are  contradicted  by  a  nnmber  of  wit- 
nesses, who  clearly  and  unQuestionably 
support  the  claim  of  the  defendants.  The 
chancellor,  impressed  with  the  conviction 
ti}iat  truth  was  with  the  defendants,  de- 
nied the  right  of  partition  as  to  the  lands 
claimed  by  the  defendant  Prestldge,  thus 
recognizing  his  title  by  prescription,  and 
from  the  decree  as  to  these  lands  the  peti- 
tioners do  not  appeal.  But  as  to  the 
lands,  title  to  which  was  asserted  to  be  in 
William  Cooper,  on  the  ground,  as  we  are 
informed  by  the  briefs  of  counsel,  that  Mrs. 
Cooper  could  not  set  up  an  outstanding 
title,  partition  was  decreed.  Counsel  for 
appellees  rely  npun  a  line  of  authorities 
by  which  it  is  held,  and  rightly,  that, 
where  one  tenant  in  common  receives  pos- 
session of  the  common  estate  by  reason  of 
the  common  title,  he  may  not,  while  in 
possession,  set  up  an  outstanding  title  as 
against  his  co-tenant. 

In  ail  cases  relied  upon,  except  Burleson 
y.  Burleson,  28  Tex.  883,  the  decisions  are 
put  upon  the  ground  of  estoppel  against 
the  party  in  possession  to  set  up  the  out- 
standing title,  because  he  had  entered  un- 
der the  common  title.  In  Burleson  v.  Bur- 
leson, the  decision  proceeds  upon  the  rea- 
son that,  under  the  law  of  Texas,  all  per- 
sons having  an  interest  in  the  subject- 
matter  may  be  made  parties  defendant  to 
the  partition  suit.  Such  is  not  the  prac- 
tice in  this  state,  for  with  us  only  those 
having  an  interest  in  the  result  sought— 
the  partition — can  be  made  parties.  Nu- 
gent V.  Powell,  63  Miss.  99. 

We  are  somewhat  surprised  by  the  de- 
cree of  the  court  below,  In  view  of  the  tact 
that  it  correctly  appreciated  the  law,  and 
permitted  William  Prestldge,  who  was 
actually  in  possession  of  a  part  of  the  land, 
to  prove  want  of  title  in  the  petitioners, 
as  to  the  land  he  held,  by  proving  title  in 
his  father,  and  now  held  by  himself.  This 
was  correct,  for  the  reason  that  possession 
was  taken  against,  and  not  In  subserv- 
ienc.v  to,  the  claim  of  Mrs.  Anna  Prestldge, 
the  common  ancestor  of  petitioners  end 
defendants.  We  fail  to  perceive  why  a  dif- 
ferent principle  was  applied,  as  against 
Mrs.  Cooper,  who  not  only  never  entered 
undei;  the  common  title,  but  in  fact  waa 
never  in  possessioii  of  the  laud  at  all.    If 
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petitioners  have  no  title,  they  bave  no 
standing  In  court,  and  their  want  ol  title 
Is  &B  fatal  to  them,  If  the  true  title  and 
poBsesBlon  is  In  a  stranger,  as  it  would  be 
if  It  were  Mrs.  Cooper.  There  must  be  a 
res  for  the  iiroceedings  in  partition  to 
attach  to,  and  that  res  la  a  common 
estate.  Where  the  defendants  are  pre- 
vented by  the  doctrine  of  estoppel  from 
denying  the  common  estate,  it  is  Just  as 
though  it  was  proved  to  exist)  but  where, 
as  here,  there  ia  no  element  of  estoppel, 
and  the  defendant  clearly  shows  that  there 
is  no  title  in  the  petitioners,  there  is  noth- 
ing to  which  the  Jurisdiction  of  the  court 
can  attach.  Ingram  t.  War,  5  Smedes  & 
M.  746;  Shearer  ▼.  Winston,  83  Miss.  149; 
Mattair  v.  Payne,  15  Fla.  682. 

The  decree  is  reversed,  and  petition  dis- 
missed. 

CoNMELi.  y.  Mobile  ft  O.  R.  Co. 
(/Supreme  Cowt  of  Mississippi.    Feb.  17,  1S90.) 

OaBBISBS  of  F.USENOEBS— Rboulations. 

Plaintiff's  husband  bought  for  her  a  regu- 
lar ticket,  to  be  used  on  a  freight  train  with  pas- 
senger-coach attadted,  which  was  run  by  defend- 
ant under  special  regulations  posted  at  the  stations 
along  the  road,  to  the  effect  that  the  tfain  could 
not  be  required  to  stop  at  the  platforms  of  stations 
to  take  on  or  put  off  passengers.  Special  tickets, 
in  Booordance  with  such  regulations,  were  sold  for 
this  train,  but  the  agent  at  tlie  time  had  none  on 
hand,  and  the  husband  was  acquainted  with  the 
regulations.  Plaintiff  and  her  husband  waited  on 
the  platform  for  the  train  to  be  pulled  up,  not  be- 
cause they  expected  it  to  do  so  as  a  onstom,  but 
because  they  had  been  informed  by  a  by-staiider 
that  he  had  requested  the  conductw  to  do  so,  and 
the  train  pulled  out  and  left  them.  Plaintiff  then 
bought  another  regular  ticket  for  the  passenger 
train,  which  did  not  pass  till  night,  and  brought 
an  action  against  the  company  for  damages.  Held 
that,  as  the  regulation  prescribed  by  the  compa- 
ny was  a  reasonable  one,  plaintiff  was  not  entitled 
to  recover. 

Appeal  from  circuit  conrt.  Clay  county; 
L.  E.  Houston,  Judge. 

Two  trains  of  the  appellee's  road  pass 
the  town  of  West  Point,  going  south, — the 
regular  passenger  train  during  the  night, 
and  a  freight  train  with  a  passenger-car  at- 
tached during  the  day.  Parties  are  per- 
mitted to  ride  on  the  freight  train  under 
special  regulations  to  the  effect  that  they 
cannot  require  the  passenger-coach  at- 
tached to  said  train  to  be  pulled  up  to  the 
platform  atstatlons  forthepurpose  of  get- 
ting on  and  off ;  that  such  passengers  took 
the  risk  of  being  pot  off  atthe  platform,  as 
on  regular  passenger  trains.  Tickets,  in 
accordance  with  this  special  regulation, 
were  sold  to  passengers  for  this  freight  or 
mixed  train.  Appellant,  Mrs.  Connell.  had 
been  at  West  Point  under  treatment  of  a 
physician,  who  permitted  her  to  go  home, 
some  seven  miles  south  of  West  Point,  pro- 
vided she  would  go  in  the  day-time.  No- 
tices containing  the  regulation  were  posted 
at  the  depot.  Mrs.  Connell  and  her  hus- 
band went  to  the  depot.  The  husband 
bought  regular  ticketti,  because  the  agent 
was  then  out  ol  the  special  tickets,  he  be- 
ingacquainted  with  the  regulations.  They 
waited  on  the  platform  atthe  depot  for  the 
passenger-coach  to  be  pulled  up,  not  be- 
cause they  expected  It  as  a  custom, but  be- 
cause some  by-stander  had  stated  that 


such  would  be  done;  bat.  Instead,  the 
train  pulled  out  from  the  station,  and  left 
Mrs.  Connell  and  her  husband.  They  went 
to  the  hotel,  and  remained  until  the  rega- 
lar  passenger  train  came  along  at  night, 
which  they  took,  not  using  the  tickets  first 
bought,  but  buying  others ;  and  afterwards 
Mrs.  Connell  brought  this  suit  to  recover 
damages  for  failure  to  stop  at  the  platform 
for  her,  when  she  had  regular  tickets.  The 
court  Instructed  the  jury  to  find  lor  the  de- 
fendant, which  was  done,  and  Judgment  so 
entered,  from  which  Mrs.  Connell  appealed. 
F.  M.  Beall,  for  appellant.  E.  L.  RusaeU 
and  Barry  &  Beckett,  for  appellee. 

Cooper,  J.  The  conrt  properly  instrnct- 
ed  the  Jury  to  find  for  the  defendant.  The 
evidence  Incontrovertlbly  shows  that  the 
train,  which  is  spoken  of  by  the  witnesses 
as  an  accommodation  train,  was  a  freight 
train  on  which  persons  desiring  to  travel 
were  permitted  to  be  carried  under  certain 
limitations  and  restrictions.  The  fact  that 
the  company,  for  the  comfort  of  the  pen- 
sons  availing  themselves  of  the  opporta> 
nity  of  traveling  on  said  train,  attached  a 
coach.  Instead  of  an  ordinary  "caboose" 
car,  did  not  change  the  character  of  the 
train,  nor  make  it  one  intended  to  serve 
the  public  as  the  usual  means  of  transporw 
tation.  Notice  wasgiven  by  the  company, 
by  posters  In  its  station,  that  the  train 
would  not  stop  atthe  platform  of  stations 
to  receive  or  deliver  passengers;  and  the 
husband  of  appellant,  who  acted  for  her  on 
the  occasion  of  her  seeking  to  take  passage, 
recognized  the  existence  of  the  regulations 
prescribed,  and  relied  on  the  train  beinj? 
stopped  at  the  platform  because  he  had 
been  informed  that  a  gentleman  then  pres- 
ent had  requested  the  conductor  to  do  so, 
and  did  not  expect  it  so  to  stop  in  pursu- 
ance of  custom  or  obligation.  The  regula- 
tion prescribed  by  the  company  was  a  rea- 
sonable one,  and  the  plaintiff  cannotrecuv- 
er,  since  there  has  been  neither  a  breach  ol 
contract  nor  of  duty  by  tbecompany.  The 
Judgment  is  afllrmed. 

BuiB  et  al.  T  BinB. 

(Supreme  Court  q/ Mississippi  HarchlO,  1890.) 
Girrs — UNiNnoBsiD  Norx— Lij>8B  or  Timb. 

1.  The  possession  by  the  widow  of  a  note  pay- 
able to  testator,  but  not  indorsed  by  him,  nor 
shown  to  have  been  delivered  to  her,  and  evidence 
that  he  owed  her  money,  are  not  sufficient  to  es- 
tablish her  right  to  the  note. 

8.  Where  she  presents  such  note  to  the  mak- 
ers, claiming  it  as  her  own,  and  takes  from  them 
a  new  note,  payable  to  herself,  in  Vba  place  of  it, 
she  does  not  thereby  get  such  possession  of  the 
debt  as  will  enable  her  to  iK^uire  the  right  to  it 
by  lapse  of  time;  but  it  remains  a  debt  due  th« 
estate,  for  which  suit  may  at  aay  time  be  brought 
by  the  executors,  or  those  entitled  to  receive  it. 

8.  Where,  however,  payments  bave  been  made 
to  her  on  the  debt,  lapse  of  the  statutory  period 
will  bar  a  suit  to  recover  them  from  her. 

4.  She  cannot  be  considered  a  trustee  for 
those  entitled  to  the  note,  and  be  made,  as  such,  to 
render  an  account  of  the  payments  so  received. 

Appeal  from  chancery  court,  Copiab 
county;  Wahren  Cowan,  Chancellor. 

Gilbert  Bule  loaned  money  to  the  firm  of 
Blue  ft  Co.,  and  took  their  note,  payable 
to  himself  or  order.    Bole  died  in  Decern- 
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ber,  1873,  testate,  bequeathing  to  his  wid- 
ow the  sum  of  f  1,200  In  gold,  and  certain 
personalty,  and  devising  to  her  his  real 
estate  for  life,  with  remainder  to  his  two 
daughters.  By  a  general  residuary  clause, 
he  gare  the  remainder  of  his  estate  to  these 
daughters.  The  will  was  probated,  but 
letters  testamentary  were  never  taken 
out;  the  legatees  and  devisees  having 
agreed  to  distribution  in  pals,  in  accord- 
ance with  the  provisions  of  the  will.  Aft- 
er the  death  of  Buie,  his  widow  presented 
the  note  of  Blue  &  Co.  to  that  firm,  and, 
claiming  to  be  the  owner  thereof,  procured 
theflrm  to  give  in  lien  of  it  a  note  paiyable 
to  bereelt.  On  this  latter  note,  Blue&Co. 
made  large  payments  to  the  widow.  The 
residuary  legatees  of  Buie  learning  these 
facts,  set  up  a  claim  to  the  money  due  by 
Bine  &  Co.,  who  thereupon  exhibited  a  bill 
for  interpleader,  paid  the  money  into  court, 
and  were  discharged.  The  legatees  there- 
upon exhibited  their  bill,  claming  the  fnnd 
in  court,  and  seeking  to  recover  a  personal 
decree  against  the  widow  for  the  sums  she 
had  collected  from  Blue  &  Co.  There  was 
a  decree  against  the  i-ealduary  heirs,  from 
which  they  appealed. 

A.  G.  McNair,  for  appellants.  J.  S.  Sex- 
ton, for  appellee. 

CooPBR,  J.  The  claim  of  Mrs.  Mary 
Bale,  the  widow  of  Oilbert  Buie,  to  the 
note  of  Blue  &  Co.,  Is  wholly  unsupported 
by  any  competent  evidence.  Blue  &  Co. 
were  indebted  to  Gilbert  Buie  for  bor- 
rowed money,  and  he  held  their  note,  pay- 
able to  himself  or  order.  The  note  was 
never  indorsed  by  him,  and  there  is  no 
competent  evidence  from  which  it  can  be 
Inferred  that  he  made  any  disposition  of 
It  before  his  death.  After  his  death,  Mary 
Bute,  his  widow,  delivered  his  papers  to 
the  persons  who  were  by  his  will  nominat- 
ed as  executors,  and,  she  says,  informed 
them  of  the  existence  of  the  note  of  Blue  & 
Co.,  and  made  claim  to  it,  by  virtue  of  its 
delivery  to  herby herhusbandashort  time 
before  his  death  in  payment  of  a  debt  he 
owed  her.  It  maj'  be  that  theclaim  of  the 
-widow  is  ajust  one;  but,  unfortunately  for 
her,  she  is  without  evidence  to  support  it. 
Her  evidence  is  excluded  byexprens  provis- 
ion of  law,  because  it  is  to  establish  her 
right  against  the  estate  of  a  decedent.  No 
otHer  witnesti  can  testify  to  the  fact  of  the 
delivery  of  the  note,  though  one  or  more 
persons  testify  to  having  heard  Oilbert 
Buie  say  he  owed  his  wife  for  Confederate 
money  of  hers  he  had  used.  It  is  shown 
that  the  transaction  from  which  this  sup- 
posed debt  sprung  arose  about  the  time 
of,  if  not  after,  the  surrender  of  the  Confed- 
erate armies,  and  the  declaration  of  peace. 
But  whether  the  claim  in  favor  of  the  wife 
was  or  was  not  a  valid  ouu  is  immaterial, 
since,  admitting  its  validity,  she  shows  no 
right  to  the  note  of  Blue  &  Co. 

On  the  facts  disclosed,  the  residuary  leg- 
ait«efi  are  entitled  to  the  fund  paid  into 
court  by  Blue,  unless  the  widow  has  se- 
cured a  right  to  it  by  lapse  of  time.  As  to 
-this  fund,  we  do  not  see  how  the  statute 
of  limitations  can  be  invoked.  Mrs.  Buie 
bas  never  had  possession  of  it;  and,  until 
It  was  paid  into  court  by  Blue,  the  debtor, 
ft  was  a  debt  due  by  him  by  reason  of  the 


original  loan  o!  money  to  him  by  Gilbert 
Buie.  Mrs.  Buie  delivered  up  to  the  mak- 
ers the  original  note,  and  received  in  Ueu 
of  it  one  payable  to  herself.  But  th's  sub- 
stituted note  was  not  the  debt,  nor  were 
the  representatives  of  the  estate  of  Gilbert 
Buie,  by  reason  of  its  execution,  confined 
to  their  action  of  trover  against  her  for 
converting  the  note.  The  executors  of  the 
will  of  Gilbert  Buie  might  have  brought 
such  action  upon  taking  out  letters  testa- 
mentary of  his  wiU ,  but  their  failure  to  take 
out  letters  testamentary,  and  to  bring  such 
suit,  interposes  no  bar  to  the  rigbtof  com- 

filainants  to  resort  to  chancery  for  relief, 
f,  after  Blue  &  Co.  gave  the  substituted 
note  to  the  widow,  they  had  paid  the  sum 
due  to  the  true  owners,  the  residuary  leg- 
atees of  Gilbert  Buie,  such  payment  would 
have  been  a  discharge  of  the  debt  they 
owed,  notwithstanding  the  fact  that  the 
widow  held  the  note  given  to  her.  The 
debtor  has  nowpaid  the  money  into  court, 
and  been  discharged  of  further  liability  by 
its  order.  He  sets  up  all  the  facts  known 
to  him,  and  asks  the  court  to  determine  to 
whom  the  money  should  be  delivered.  His 
payment  is  of  the  debt  due,  and  is  in  dis- 
charge of  the  whole  obligation  which  rests 
upon  him,  whether  It  exists  by  virtue  of 
the  original  note,  or  of  the  sabstituted 
one. 

The  widow  has  no  claim,  legal  or  equi- 
table, to  the  fund,  unless  it  has  arispji  by 
her  wrongful  dealing  with  the  note  through 
BO  many  yeura.  The  lapse  of  time  may 
protect  her  from  personal  responsibility, 
but  cannot  operate  to  transfer  to  her  ap- 
pellants' right  of  action  against  Blue. 
The  fund  in  court  should  have  been  decreed 
to  appellants. 

As  to  the  sums  which  appellee  has  col- 
lected from  Blue,  she  is  protected  from  lia- 
bility by  lapseof  time.  The  last  collection 
was  in  1S79.  More  than  lOyears  has  parsed 
since  then,  and  more  than  6  years  since  the 
adoption  of  the  Code  of  1880,  and  before 
the  institution  of  this  suit.  We  think  the 
appellee  may  rely  upon  the  bar  of  the  six- 
years  statute  of  limitations. 

It  is  a  mistake  to  assume  that  a  £0urt  of 
equity  will  convert  into  a  trustee  any  per- 
son who  unjustly  takes  possession  of  the 
property  of  another.  If  this  were  so,  all 
persons  claiming  property  under  defective 
titles  would  be  trustees  for  the  true  own- 
er. No  facts  are  shown  from  which  Mrs. 
Buie  can  beconverted  into  a  trustee  ex zna/- 
eScio  and,  as  to  the  money  actually  col- 
lected, the  appellants  are  not  entitled  to 
an  account. 

The  court  below  should  have  decreed  the 
fund  in  court  to  appellants,  and  other- 
wise to  have  dismissed  the  bill.  That  de- 
cree will  be  entered  here.  The  appellee  to 
pay  the  costs  of  this  appeal ;  the  costs  of 
the  court  below  to  be  paid  equally  by  the 
parties, — appellants  and  appellee  ono-half 
each. 

(87  Mlsa.  488) 

Conn  et  al.  v.  Bgbnheimer  et  aJ. 

(Supreme  Court  of  MUsisitippi.    March  10, 1890. ) 

Chattel  Mortoaqes — Rbs  Ad/usioata. 
The  facts  that  mortgage  creditors  brought 
replevin  for  mortgaged  chattels  which  had  been 
taken  under  execution,  and  that  Judgment  was 
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rendered  against  them  under  Code  Uiss.  i  2688, 
which  forbids  such  an  action  in  such  case,  and 
provides  a  remedy  by  claimant's  issue,  does  not 
preclude  them  from  wereafter  maintaining  a  bill 
to  foreclose. 

Appeal  from  chancery  court,  Claiborne 
county ;  L.  McLadrin,  Chancellor. 

Bill  to  foreclose  a  chattel  mortgage,  and 
or  in] unction,  by  S.  Bernhelmer  &  Son 
against  H.  C.  Conn  and  J.F.Martin.  Com- 
plainants had  previously  brought  replevin 
for  the  mortgaged  property,  which  had 
been  seized  on  execution,  and  a  Judgment 
dismissing  the  action  was  aftirmed  on  ap- 
peal, (6  South.  Bep.  826,)  and  the  cause 
was  remanded  lor  the  execution  of  a  writ 
of  Inquiry,  and  Judgment  was  rendered 
against  complainants.  An  injunction  to 
restrain  the  collection  ot  such  Judgment 
vras  granted,  and  defendants  appeal. 

E.  S.  Drake  and  Miller  &  Conn,  lor  ap- 
pellants.   J.  McC.  Martin,  for  appellees. 

CoopBB,  J.  The  tact  that  appellees  re- 
sorted to  an  action  of  replevin  to  recover 
the  mortgaged  cotton,  in  a  state  of  case 
in  which  they  were  not  entitled  to  that 
remedy,  does  not  preclude  them  from  as- 
serting their  incumbrance  against  it  In  this 
proceeding.  They  neither  gained  nor  lost 
any  right  by  the  nnaathorlzed  suit,  nor 
by  con  verting  the  cotton  into  money  while 
that  salt  was  pending.  They  might  have 
paid  the  value  of  the  cotton  to  the  ofiBcer 
from  whose  possession  they  had  taken  it, 
and  then  have  interposed  their  claim  to 
the  fund  in  court,  which  would  have  stood 
as  the  representativeof  the  cotton.  Clarlc 
▼.  Clinton,  61  Miss.  887. 
.  But  the  existence  of  this  right  does  not 
prevent  resort  to  equity,  where  the  rights 
of  all  the  parties  mas'  be  settled  once  for 
all,  and  complete  Justice  done.  Section 
2633  of  the  Code  prohibits  only  the  action 
of  replevin  to  one  whose  property  is  seised 
under  execution  against  another.  Its  sole 
purpose  is  to  prevent  the  piling  upot  suits 
for  the  possession  of  property  under  legsd 
claims,  and  in  lieu  of  such  suits  it  provides 
the  simple  and  cheap  remedy  ot  a  claim- 
ant's Issue.  The  right  ot  one  having  a 
claim  cognisable  in  a  court  of  chancery, 
to  proceed  in  that  court,  is  not  at  all  re- 
stricted by  this  statute.  Nothing  that 
was  done  in  the  suit  at  law  operates  as  a 
bar  to  this  action  to  foreclose  the  mort- 
gage. In  truth,  the  present  complainants, 
as  plaintiffs  in  the  law  court,  found  them- 
selves in  a  situation  in  which  they  could 
not  introduce  any  evidence  in  support  of 
their  right  to  the  property,  because  they 
had  no  standing  in  that  court.  Under 
such  circumstances,  the  Judgment  against 
them  for  a  return  of  the  property  has  none 
of  the  elements  of  an  a  Judication  of  their 
rights. 

The  decree  is  affirmed. 


(«7  HIM.  488)  ~ 

Eltbinqham  v.  Earhabt. 
(Supreme  Cawrt  of  Mississippi.    March  10, 1890. ) 

A8SAin.T  AND  BaTTEST— DaMAOKS. 

In  a  civil  action  for  assault  and  battery,  the 
pecuniary  condition  of  both  parties  maybe  consid- 
ered in  esUmating  damages. 


Appeal  from  circuit  court,  Adams  coun- 
ty; Ralph  North,  Judge. 

J.  M.  Oibaon  and  Jas.  G.  Leacb,  for  ap- 
pellant.   Claude  Piatard,  for  appellee. 

CooPBR,  J.  This  is  an  action  by  appellee 
to  recover  damages  for  injuries  inflicted  by 
appellant  by  an  assault  and  battery. 
From  a  verdict  and  Judgment  for  f  200  ap- 
pellant appeals.  The  principal  error  as- 
signed is  to  the  action  of  the  court  in  giv- 
ing the  sixth  instruction  asked  by  appel- 
lee, which  is  as  follows:  "The  court  in- 
structs the  jury  that,  if  they  find  for  plain- 
tiff, they  have  the  right  to  take  into  con- 
sideration, in  estimating  the  damages,  the 
pecuniary  condition  ot  both  the  plaintiff 
and  defendant. "  It  is  said  by  counsel  for 
appellant  that  there  Is  neither  principle 
nor  authority  for  instructing  a  Jury  in 
cases  of  this  character  to  take  into  consid- 
eration the  poverty  of  the  plaintiff.  We 
find  no  difficulty  in  supporting  the  charge 
upon  both  principle  and  authority.  The 
evidence  shows  that  the  plaintiff  was  a 
poor  man,  dependent  upon  his  personal 
labor  for  his  support,  and  that  by  reason 
of  the  injuries  inflicted  upon  him  he  was 
tor  more  than  two  weeks  unable  to  proj)- 
erly  perform  his  duties,  and  yet  feels  the 
effects  of  the  blows  and  kicks  administered 
by  the  defendant.  In  actions  of  this  char- 
acter, in  which  Insult  and  mortification 
bear  so  large  proportion  to  the  injury  in- 
flicted, Juries  are  not  restricted  to  the  act- 
ual pecuniary  damages  sustained.  Treat- 
ing of  such  actions,  Greenleaf  says:  "Nor 
are  the  Jury  confined  to  the  mere  corporal 
injury  which  the  plaintiff  has  sustained, 
but  they  are  at  liberty  to  conxider  the  mal- 
ice of  the  defendant,  the  Insulting  charac- 
ter of  his  conduct,  the  rank  in  life  ot  the 
several  parties,  and  all  the  circumstances 
of  the  outrage,  and  thereupon  t.o  award 
such  exemplary  damages  as  the  circum- 
stances may  in  their  judgment  require. "  2 
Greenl.  Ev.,  g  89. 

In  McNamara  v.  King,  2  ailman,432,the 
trial  court  had  permitted  evidence  ot  i>e- 
cunlary  condition  of  both  plaintiff  and  de- 
fendant, and  this  was  assigned  for  error. 
The  court  said :  "  We  are  of  opinion  that 
the  circuit  court  decided  correctlj-  In  ad- 
mitting the  evidence  and  giving  the  in- 
structions. In  actions  of  this  kind  the 
condition  of  life  and  circumstances  uf  the 
parties  are  peculiarly  the  proper  subjects 
for  the  consideration  of  the  Jury  in  esti- 
mating damages.  Their  pecuniary  condi- 
tion may  be  inquired  into.  It  may  be 
readily  supposed  that  the  consequences  of 
a  severe  personal  injury  would  be  more 
disastrous  to  a  person  destitute  of  pecun- 
iary resources  and  dependent  wholly  on 
his  manual  exertions  for  the  support  of 
himself  and  family,  than  to  an  individual 
differently  situated  in  life.  The  effect  of 
the  injury  might  be  to  deprive  him  and  his 
family  of  the  comforts  and  necessaries  of 
life.  It  is  proper  that  the  Jury  should  be 
influenced  by  the  pecuniary  resources  ot 
the  defendant.  The  more  aflluent,  the 
more  able  he  is  to  remunerate  the  party  he 
has  wantonly  injured."  In  Gaither  v. 
Blowers,  11  Md.  646,  this  decision  was  ap- 
proved as  "good  sense, "and  as  such  we 
add  our  concurrence  in  It.    Weflnd  no  error 
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in  the  proceedings.  The  appellant  may  con- 
gratnlate  himaell  upon  escaping  wltb  so 
moderate  a  verdict.  A  very  mnch  larger 
one  would  have  been  supported  by  the  evl- 
'^ence,  and  would  have  met  our  hearty  ap- 
proval. 
Affirmed. 


in  Hiss.  3JE) 


Eabhart  t.  State. 
(Supreme  Court  cfXnsalMipipi.    Uaroh  10, 1890. ) 

CoNaXAI.BS  W&U>ON8 — ^Eyidbncb. 

Code  Miss.  {  2985.  providing  that  "any  per- 
son not  being  threatened  with,  or  having  Kood  and 
safflcient  reason  to  apprehend,  on  attacS,"  shall 
not  carry  concealed  weapons,  was  amended  by  act 
Uarch  9,  1888,  which  provided  that  the  words  <'or 
having  good  and  sufflment  reason  to  apprehend  an 
attack"  be  stricken  ont.  Held,  that  the  words 
"an  attack"  were  not  Intended  to  be  stricken  out, 
and  that,  on  a  trial  lor  violation  of  the  section, 
evidence  for  defendant  of  a  threatened  attack  on 
him  was  admissible. 

Appeal  from  circuit  court,  Adams  coun- 
ty; Ralph  Nosth,  Judge. 

John  D.  Earbart  was  Indicted  for  carry- 
ing concealed  weapons,  and  upon  bis  trial 
admitted  that  be  did  so  carry  a  pistol,  but 
alleged  that  be  had  the  right  so  to  do,  be- 
cause be  bad  been  assaulted,  and  threat- 
ened with  attack,  by  one Tuttle.  Thecourt 
ruled  out  all  theevldence  to  the  effect  that 
Tuttle  threatened  defendant;  and  defend- 
ant was  convicted,  and  appeals.  Section 
2085  provides  that  "any  person,  not  being 
threatened  wltb,  or  having  good  and  suf- 
ficient reason  to  apprehend,  an   attack, 

*  •  •  who  carries  concealed"  any  dead- 
ly weapon, etc.,  shall  be  punished, etc.  Act 
March  9, 1W8,  amended  this  section  as  fol- 
lows: "That  the  words, 'or  having  good 
and  snfflcient  reason  to  apprehend  an  at- 
tack,'"be  stricken  out. 

Cl»udePlntard  and  Frank  Wiaeheater,toT 
appellant.  T.  M.  Miller,  Atty.  Gen.,  for  the 
State. 

Campbell,  J.  We  must  hold  either  that 
the  legislature,  in  amending  section  2986 
of  the  Code  by  an  act  approved  March  9, 
1S88,  nuUlfled  the  section,  by  making  It 
senseless  and  uncertain,  so  as  to  be  unen- 
forceable, or  that  It  committed  a  clerical 
mistake,  in  striking  out  two  words  more 
than  was  Intended,  viz.,  the  words  "an  at- 
tack." Thelatterlstbemoreprobable;  and 
to  read  the  section,  as  amended,  retaining 
those  two  words,  will  accomplish  what 
was  manifestly  the  legislative  purpose, 
and  leave  the  law  in  force.  We  therefore 
adopt  that  view,  and  under  it  the  section, 
as  amended,  will  be  read:  "Any  person, 
not   being   threatened   wltb    an    attack, 

•  •  *  who  carries  concealed,"  etc.  It 
is  true  that  an  attack  may  be  threatened 
by  both  persons  and  things;  bnt  no  one 
could  fall  to  understand  that  the  attack 
against  which  one  may  arm  himself,  and 
carry  a  weapon  concealed,  is  one  by  a  per- 
son, in  contemplatlcm  of  the  statute.  The 
appellant  should  have  been  permitted  to 
prove  aU  that  Tuttle  had  said  Indicating  a 
threatened  attack  on  him,  and  it  shoulU 
have  been  left  to  the  jury  to  say  whether 
or  not  he  was  threatened  with  an  attack. 

Beversed  and  remanded. 


FOLKINGHOBNB  ▼.  StATB. 

(Supreme  Court  of  MUsitaippt    March  17, 1890. ) 

El[BBZZI.SKSNT— iNniOTMBNT— VAniANOB. 

1.  The  fact  that  an  indictment  for  embez- 
zlement of  money  charges  tliat  defendant,  as 
broker,  received  certain  merchandise  from  "G-.  P. 
H.  &  Co.,"  and  that  he  sold  it,  and  received  the 
money  for  acooimt  of  "Q.  P.  H., "  is  no  reason  for 
quashing  it 

a.  Butwherethe  evidence  shows  that  the  mon- 
ey was  received  for  aooonnt  of  O.  F.  H.  &  Co., 
and  there  is  no  evidence  that  Q.  F.  H.  was  a 
member  of  that  firm,  the  variance  is  fatal. 

Appeal  from  circuit  court,  Adams  coun- 
ty ;  Ralph  North,  Judge. 

Albert  Polklnghome  was  indicted  tor 
embeczlement.  The  indictment  charged 
that  defendant  received  a  number  of  bar- 
rels of  meal  from  George  P.  Heilman  &Co., 
as  a  broker,  and  that  he  sold  the  same  and 
received  the  money  therefor  for  account  of 
George  P.  Heilman,  and  that  defendant 
fraudulently  converted  to  his  own  use  and 
embezzled  the  greater  part  of  said  pro- 
ceeds. Defendant  moved  to  quash  the  in- 
dictment, which  motion  was  overruled. 
Defendant  was  convicted;  and  appeals. 

Martin  dt  Lanneau,  tor  appellant. 

CooPBB,  J.  The  Indictment  is  seemingly 
contradictory,  but  it  maybe  possible  that 
the  course  of  bi>slness  between  the  parties 
was  such  that  the  broker  was  to  receive 
the  proceeds  of  the  sale  of  the  meal  of  the 
firm  consigned  to  him  for  account  of  one 
member  of  the  firm.  The  court,  therefore, 
properly  refused  to  quash  the  Indictment. 

But  there  is  not  only  a  failure  to  prove 
the  averment  as  laid,  that  the  money  was 
received  for  the  account  of  George  P.  Hell- 
man,  but  the  evidence  is  that  It  was  re- 
ceived for  account  of  George  P.  Heilman  & 
Co.  There  is  in  this  respect  a  fatal  vari- 
ance between  the  charge  laid  and  the 
proof.  The  record  is  entirely  ft^ee  of  any- 
thing tending  to  prove  that  the  firm  of 
George  P.  Heilman  &  Co.  was  composed  of 
George  P.  Heilman  and  William  Heilman, 
as  is  alleged  in  the  indictment.  For  any- 
thing that  appears  iu  evidence,  it  is  no 
more  probable  that  the  money  alleged  to 
have  been  embezzled  belonged  to  George 
P.  and  William  Heilman  than  to  any  oth- 
er citizen  of  the  United  States. 

The  Judgment  is  reversed,  and  cause  re- 
manded. 

WiNO  V.  Minor. 
(Swprreme  Covrt  of  iHaaUsippl.  March  10, 1890.) 
Taxation— AssKSSMBNT—DKScaimoR. 
An  assessment  of  "lota  7,  8,  and  9  of  block 
6,  Ocean  Springs,  in  section  80,  township  7,  range 
8,"  as  "lots  7,  8,  9.  and  10  of  block  5,  O.  8.,  sec- 
tion   ,  township  7,    range  8, "  is  void,  and 

does  not  authorize  the  sale  of  the  land. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; 8.  H.  Tbrual,  Judge. 

J.  D.  Minor  bougbt  the  land  mentioned 
in  the  opinion  from  the  state,  the  same 
having  been  sold  tor  taxes.  He  brought 
this  action  of  ejectment  to  recover  the  same, 
and  had  Judgment,  from  which  Wing  ap- 
pealed. 

T.iS.  Font,  tor  appellant.  Brame&AIeX' 
ander,  for  appellee. 
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Cooper,  J.  The  tax  collector  sold  lots 
7,  8,  and  9  of  block  5,  Ocean  Springs,  in  sec- 
tion 30,  township  7,  range  8,  on  an  assess- 
ment ol  lots  7,  8.  9,  and  10  of  block  5,  O.  S., 

section  ,  township  7,  range  8.    This 

waa  no  assesBment  at  all,  and  did  not  war- 
rant the  sale  of  any  land  in  the  county. 

Judgment  reversed. 

(67  Hiss.  406) 

McKbb  v.  Jones. 

Jones  v.  McKee. 
{Suipreme  Court  of  Jtffesfestppi.    March  10, 1890. ) 
SuKDAT  CoHTBAOTS— Bale — Bpboiai.  Wabraktt. 

1.  In  a  suit  In  Mississippi  on  a  contract  exe- 
cuted in  another  state,  the  defense  that  the  con- 
tract was  made  on  Sunday,  and  is  Toid,  cannot 
be  set  up,  ii  it  is  not  void  nnder  ttie  law  of  the 
state  in  which  it  was  made. 

2.  Under  Revised  Civil  Code  La.  art.  8508,  pro- 
viding that  in  case  of  sales  "the  partieB  may,  by 
particular  agreements  add  to  the  obligation  oiwar- 
ranty  which  resnl  s  of  right  from  the  sale, "  where 
a  person,  in  selling  a  horse,  specially  guaranties 
that  he  is  free  from  a  certain  disease,  and  it  is 
afterwards  found  that  he  did  have  such  disease, 
the  buyer  may  recover,  not  only  for  this  particu- 
lar horse,  but  for  r>ther  horses  to  which  the  dis- 
ease is  communicated,  and  which  die  therefrom; 
nor  can  the  seller  escape  liability  on  the  gronna 
that  he  did  not  know  the  horse  was  diseased. 

Appeal  from  circuit  court,  Wilkinson 
county ;  Ralph  North,  Judge. 

Jones  bought  some  horses  from  McKee, 
In  the  state  of  Louisiana,  on  Sunday.  He 
thought  that  one  of  the  horses — a  "dun- 
colored  "  horse — hadglanders;  but  McKee, 
in  addition  to  a  general  guaranty  that  the 
horses  were  all  sound,  gave  a  special  guar- 
anty that  the  horse  was  free  from  gland- 
ers, assuring  Jones  that  be  was  only  af- 
fected with  distemper.  Jones  brought 
the  horses  home,  and  it  turned  out  that 
the  dun-colored  horse  did  have  glanders, 
and  not  only  died,  but  communicated  the 
disease  to  six  other  horses  belonging  to 
Jones,  from  which  they  also  died.  Where- 
fore Jones  brought  this  suit  against  Mc- 
Kee to  recover  damages  for  the  dun  horse, 
and  also  for  the  loss  of  his  other  horses. 
McKee  pleaded  that  the  contract  of  sale 
was  made  on  Sunday,  and  was  therefore 
void,  and  also  pleaded  that  he  did  not 
know  that  the  dun  horse  had  glanders, 
and  therefore,  under  the  Civil  Code  of  Lou- 
isiana, he  was  not  bound.  Thecout^ruled 
that  the  contract  was  not  void  because 
made  on  Sunday,  such  not  being  contrary 
to  the  laws  of  Louisiana,  and  also  ruled 
that  Jones  could  only  recover  for  the  val- 
ue of  the  dun-colored  horse.  Both  parties 
were  dissatisfied  with  the  Judgment,  and 
have  appealed. 

A.  6.  Shannon,  for  plaintiff.  D.  C.  Bram- 
lett  and  H.  C.  Cape//,  tor  ddendant. 

Campbell,  J.  As  the  sain  in  Louisiana 
was  not  invalid  because  made  on  Sunday, 
the  defense  on  that  ground  is  not  availa- 
ble in  this  state.  Therefore  the  judgment 
in  respect  whereof  complaint  is  made,  as 
to  the  validity  of  the  contact,  is  unaasail- 
able. 

The  court  ruled  erroneously  in  holding 
that  the  seller  of  the  horse  was  exempt  from 
liability  for  damages  as  alleged  because  of 
a  want  of  knowledge  by  him  that  the 


horse  had  the  disease  specially  guarantied 
against.  Revised  Civil  Code  La.  art.  2503. 
This  provides  that  "the  parties  may  by 
particular  agreement  add  to  the  obligation 
of  warranty  which  results  of  right  from 
the  sale,  or  diminish  its  effect, "  etc. 

The  Judgment  of  the  court  below  is  re- 
ver8ed,.and  its  action  on  the  pleadings,  so 
far  as  not  consistent  with  this  opinion  set 
aside;  and  thecauseis  remanded  forprop- 
er  entries  on  the  minutes  of  the  circuit 
court  in  accordance  with  the  view  we  an- 
nounce, and  for  further  proceedings  in  the 
cause,  which  is  to  be  dealt  with  as  if  no 
Judgment  had  been  given  In  it.  Each  ap- 
pellant to  pay  the  costs  of  his  appeal  to 
this  court. 

""""  (67  Ulsa.  S33) 

Bailey  y.  State. 
(Supreme  Cowrt  af  Jlfl««ti)stpp{.    March  10, 1890. ) 

iRTOXICATINa  IiIQUOBS— IlLEOAL  SaLBB. 

On  a  trial  for  unlawfully  selling  intoxicat- 
ing liquor,  where  it  is  apparent  that  the  indict- 
ment refers  to  a  sale  testified  to  by  a  vritness  for 
the  state,  it  is  error  to  aak  defendant,  on  his  crosa- 
examination,  as  to  a  different  transaction  with  re- 
spect to  intcolcating  liquor. 

Appeal  from  circuit  court,  Copiah  conn- 
ty;  J.  B.  Chribman,  Judge. 

T.  J.  Bailey  was  indicted  lor  unlawfully 
selling  intoxicating  liquors  within  five 
mllesof  the  towns  of  Beauregard  and  Wes- 
son, contrary  to  statute.  One  Quarrels, 
a  witness  for  thestate,  testified  that  hegot 
half  a  pint  of  whisky  from  Bailey,  at  Bai- 
ley's residence,  which  waa  within  the  limits 
prohibited;  that  he  afterwards  paid  Bailey 
for  the  whisky.  Defendant,  testifying  in 
bis  own  behalf,  swore  that  he  never  sold 
Quarrels  any  whisky,  but  gave  him  some 
for  a  special  purpose;  that  he  had  no  rec- 
ollection of  ever  having  received  any  pay 
for  such  whisky,  and  knows  that  he  never 
made  any  charge  or  demand  for  pay.  On 
cross-examination,  in  answer  to  a  ques- 
tion as  to  whether  he  had  ever  received 
any  money  for  whisky,  defendant  replied 
that  at  onetime,  while  some  persons  (Flint, 
Quarrels,  and  Parker)  were  at  his  house, 
he  set  a  flask  of  whisky  on  the  mantel  for 
them  to  drink,  and  a  week  afterwards  his 
little  son  found  two  "quarters"  in  a  cigar- 
box  on  the  same  mantel ;  that  he  did  not 
know  how  they  got  there  till  long  after- 
wards, when  Parker  said  that  he  had  put 
them  there.  Defendant  w€U9  convicted  and 
appeals. 

J.  S.  Sexton,toT  appellant.  T.  M.  Miller, 
Atty.  Oen.,  for  the  State. 

Campbell,  J.  The  appellant  was  per- 
haps convicted  of  an  offense  for  which  he 
was  not  indicted.  It  Is  manifest  that  he 
was  indicted  for  selling  whisky  on  an  oc- 
casion known  to  and  testified  of  by  Quar- 
rels; and  on  cross-examination  by  the  dis- 
trict attorney  he  was  made  to  testify  as 
to  a  transaction  with  respect  to  whisky 
for  which  he  may  have  been  convicted, 
which  was  another  and  different  occasion 
ft'om  that  testified  to  by  Quarrels.  It  is 
impossible  to  determine  to  which  occasion 
the  verdict  relates.  The  interrogation  ol 
the  defendant,  as  to  an  occaaion  different 
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from  that  sworn  to  by  Quarrela,  staonld 
not  have  been  permitted.    King  t.  State, 
6  South.  Rep.  188. 
BeTened  and  remanded. 

(RT  Ml)<a  165) 

Pehbow  v.  Statu. 
(Sui7rem«  Court  of  MitsisHppi.  March  10, 1890. ) 
Obstbuotiko  JnsTios— Indictment— Vabjakoh. 
An  indictment  for  aiding,  inciting,  and  ad- 
vising a  witness  not  to  answer  a  subpcena  is  sns- 
tained  hy  eridenoe  that  defendant  aided,  incited, 
and  advised  a  witness  not  to  permit  an  attach- 
ment to  he  served  on  him  as  a  defaulting  witness. 

Appeal  from  circuit  court.  Pike  county ; 
J.  B.  Cbrishan,  Judge. 

S.  B.  Perrow  was  indicted  tor  aiding,  in- 
citing, and  advising  a  witness  not  to  an- 
swer a  Bubpeena.  His  son  had  been  sum- 
moned as  a  witness  in  the  circuit  court. 
He  did  not  obey  the  summons,  and  an  at- 
tachment was  issued  for  him,  when  defend- 
ant took  him  out  of  the  state  into  the 
state  of  Louisiana,  thus  preventing  the 
attachment  from  being  executed.  Defend- 
ant was  convicted  and  sentenced,  and  ap- 
peals. 

W.  P.  Caasedjr,  for  appellant.  T.  M. 
Miller,  Atty.  Gen.,  for  the  State. 

Cooper.  J.  The  position  of  counsel  for 
appellant  that  the  conviction  must  be  set 
aside  because  the  defendant  was  indicted 
for  aiding,  inciting,  and  advising  the  wit- 
ness not  to  appear  in  answer  to  a  subiioe- 
na,  and  the  evidence  shows  that  he  aided. 
Incited,  and  advised  the  witness  not  to 
permit  an  attachment  to  be  served  upon 
him  as  a  defaulting  witness,  is  without 
merit.  The  gist  of  the  offense  is  in  ob- 
Btructing  the  course  of  public  Justice  by 
counseling  the  witness  not  to  appear,  and 
bi  assisting  him  to  elude  the  ofiScer  of  the 
law.  The  averment  in  the  indictment 
that  the  witness  had  been  subpoenaed  was 
mere  matter  of  inducement.  Thesubpoena 
bad  performed  its  function  when  it  was 
served  upon  the  witness.  The  duty  of 
the  witness  was  thereby  fixed  to  alitend 
upon  the  court  in  conformity  with  its  or- 
der, and  if  thereafter  the  appellant  did 
anything  to  prevent  hisattendance  he  was 
grnilty  ol  obstructing  the  course  of  justice, 
and  punishable  therelor.  1  Bish.  Crim. 
Law, §468;  State  v.Keyes,8Vt.57;  8  Chit. 
Crim.  Law,  235. 

Judgment  affirmed. 


(C7  Hlas.  227) 

LouisviLLK,  N.  O.  &  T.  By.  Co.  v.  Day. 

(Supreme  Courtof  Mississippi    MarohlO,  1890.) 

TbESFASS — EVIDBNOB. 

In  ISIS,  plaintiff  Ii^run  to  ooonpy  land  be- 
longing to  his  father  under  oral  authority  from 
the  latter,  who  told  him  that,  on  a  certain  contin- 

geiusy,  he  (the  father)  would  convey  the  land  to 
im.  Plaintiff  paid  the  taxes,  but  the  land  was 
assessed  to  his  father,  and  paid  on  as  part  of  a 
lazvar  tract  belonging  to  the  father.  In  1882  the 
father  granted  to  a  railroad  company  a  right  of 
wily  over  all  his  land,  and  the  road  was  built 
across  the  land  occapied  by  plaintiff  without  ob- 
jection from  him.  The  road  not  having  been  Irailt 
-within  the  required  time,  plaintiff's  father  sued 
tlie  railroad  company  for  trespass  on  land,  in* 
eluding  that  oconpied  by  plaintiff,  and  recovered 
for  damage  to  another  portion.     He  tbweafter 


compromised  with  the  company,  and  in  1887  con- 
veyed to  it  a  right  of  way  across  certain  lands,  in- 
oluding  the  section  in  which  the  land  occupied  1>y 
plaintuC  was  situated.  During  this  litigation 
plaintiff  asserted  no  claim.  In  an  action  against 
the  company  for  cutting  trees  on  the  land,  under 
a  right  given  in  the  second  grant  to  it,  plaintiff 
aliened  that,  in  1886,  his  father  had  conveyed  the 
land  to  liim,  trat  the  conveyance  was  not  produced, 
and  it  was  not  claimed  to  liave  been  recorded. 
H^id,  that  plaintiff  was  not  shown  to  l>e  the  own- 
er of  the  land,  and  could  not  recover. 

Appeal  from  circuit  court,  Wilkinson 
county;  Balfh  North,  Judge. 

Action  by  J.  J.  Day  against  the  Louis- 
ville, New  Orleans  &  Texas.  Railway  Com- 
pany for  damages  for  trespass  on  land 
claimed  by  him,  and  for  cutting  trees  on 
said  land.  Judgment  for  plalntUt,  and  de- 
fendant appeals. 

W.  P.  <fe  J.  B.  Harila,  tor  appellant.  D. 
C.  Bramlett,  for  appellee. 

Campbei.i.,  J.  The  evidence  of  the  de- 
fendant should  not  have  been  excluded.  It 
should  have  been  left  to  the  Jury  to  say 
whether,  upon  all  the  evidence,  the  plain- 
tiff was  entitled  to  recover  anything,  and 
we  have  no  hesitation  to  say  that  a  ver- 
dict for  the  defendant  would  have  been 
sustained.  In  1873  the  father  of  the  plain- 
tiff, having  a  large  quantity  of  land.  It 
appears  authorized  him  to  settle  upon  the 
western  part  of  section  20,  the  land  with 
respect  to  which  this  suit  arose,  telling  him 
to  occupy  and  pay  taxes ;  that  he  would  not 
convey  it  to  him,  but  at  an  indefinite  fut- 
ure date,  and  on  a  certain  contingency, 
(which  might  or  might  not  occur,)  he 
would  convey  it  to  him.  The  son  proceed- 
ed, under  this  mere  license,  to  occupy  the 
land,  and  continued  on  it,  and  annually 
paid  the  taxes  on  it,  but  it  was  all 
the  time  assessed  to  the  father,  and  paid 
on  as  part  of  his ;  one  receipt  for  all  being 
given  in  the  name  of  the  father.  In  1882 
the  father  united  with  other  land-owners 
in  that  part  of  the  country  in  granting  the 
right  of  way  over  all  their  lands  for  the 
construction  of  a  railroad.  This  grant 
was  general  over  ail  lands  owned  by  the 
grantors  in  Wilkinson  county,  and  was 
to  be  void,  it  the  road  should  not  be  built 
In  18  months.  The  road  was  notcomplet- 
ed  In  that  time,  but  a  survey  was  made, 
and  a  location,  and  grading  andconstrnct- 
ing  went  on,  and  the  road  was  completed 
in  the  summer  of  1884.  It  was  built  on  the 
western  part  of  section  20,  which  all  this 
time  was  occupied  by  the  plaintiff,  and  no 
objection  was  ever  heard  from  him,  no 
claim  that  he  should  be  consulted  or  com- 
pensated, or  in  any  way  treated  as  owner. 
This  particular  land  is  part  of  a  much 
larger  tract  of  the  father.  The  legal  title 
was  in  him.    All  was  assessed  to  him, and 

?iaid  on  in  his  name  as  one  property.  In 
885  he  (the  father)  sued  the  railway  com- 
pany for  trespass  on  his  land,  including 
section  20,  and  recovered  tor  damage  to 
part  of  the  land  other  than  this  section, 
in  October,  1886.  About  this  time  there 
was  a  proceeding  for  condemnation  of  the 
right  of  way  over  the  lands  of  the  elder 
Day,  and  a  compromise  was  agreed  on  be- 
tween him  and  the  railway  company,  by 
which  he  was  to  be  paid  $800,  and  it  was 
paid  him ;  and  on  the  21st  day  of  January, 
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1887,  he  made  a  conveyance  to  the  com- 

gany  of  the  right  ol  way  across  certaio  of 
1b  lands,  and  among  them  over  and 
across  section  20,  and  of  the  right  "to  fell 
any  timber  beyond  the  right  of  way 
which  Is  sufficiently  near  the  track  of  said 
road  to  fall  on  and  obstmct  the  same. " 
Tn  virtue  of  this  purchased  right  the  com- 
pajiy  caused  the  overhanging  trees  to  be 
cut  down.  During  the  litigation  between 
hisfather  and  thecompany,  ended  asafore- 
8€ild,  the  plaintiff  in  thin  action,  who  was 
cognizant  of  it,  asserted  no  claim  of  any 
sort  against  the  company ;  but  in  the  ear- 
ly part  of  1889,  when  it  appeareil  that  his 
lather  had  got  through  with  the  company 
and  got  out  of  It  all  he  could,  instituted 
this  action,  and  now  claims  the  land  by 
"a  verbal  deed,"  as  he  calls  It,  In  1873,  and 
his  continued  occupancy  since,  and  a  con- 
veyance by  his  father,  be  says,  in  1886,  of 
this  land.  This  conveyance  was  not  pro- 
duced, and  he  testifies  doubtfully  about  it. 
It  Is  not  claimed  to  have  been  recorded. 
It  Is  not  denied  that  during  all  the  years 
of  building  the  road,  and  litigating  with 
his  father,  he  was  silent  as  became  him  In 
his  position  of  a  mere  licensee  of  the  land 
In  whose  favor  no  statute  of  limitations 
ran;  and  tt  would  be  simply  insufferable 
to  permit  him,  under  the  circumstances 
shown  by  this  record,  tn  be  treated  as 
owner  of  the  land,  and  entitled  to  recover 
the  damages  he  seeks.  He  was  certainly 
not  owner  until  It  was  conveyed  to  him 
in  1886,  and  if  It  was  then  conveyed  to  him, 
and  the  depd  pocketed,  he  could  not  be 
treated  as  owner  as  against  the  defendant; 
and  if  his  conveyance  was  recorded,  when 
the  company  purchased  of  his  father,  21st 
January,  1887,  a  grave  question  would 
arise  as  to  its  efficacy  under  the  history 
of  this  case. 

Counsel  for  the  appellee  asks  to  be  permit- 
ted to  remit  so  much  of  the  judgment  as 
will  satisfy  us,  and  cause  judgment  here 
for  what  we  regard  as  the  proper  sum, 
but.  In  our  view,  a  new  trial  should  be 
had ;  for,  if  the  record  shows  the  facts  of 
the  case,  we  think  no  recovery  should  be 
had,  and  If  the  truth  of  the  case  entitles 
the  appellee  to  a  recovery  of  all  or  any 
part  of  his  demand  we  have  no  desire  to 
hinder  him.  We  deal  with  the  case  as 
presented  by  the  record  only,  and  know 
nothing  and  care  nothing  about  it,  except 
that  the  law  shall  be  properly  applied  to 
the  facts  of  the  case. 

Reversed  and  remanded. 

(87  Min.  sx» 

CtowART,  Tax  Collector,  v.Taxwohth  etal. 

(Sujyreme  Court  of  Mississippi.    March  10, 1890. ) 

Taxatioh. 
The  stetnte  of  Mississippi  limits  ootmty 
taxation  for  Iforion  and  oiherconnties  to  18  mills, 
only  3  mills  of  which  are  for  school  purposes,  but 
provides  that  the  levy  may  t>e  15  mills,  where  the 
counties  owe  debts.  Held  that,  in  addition  to  the 
levy  of  3  mills  for  school  purposes,  a  levy  may  be 
made  to  pay  teachers'  warrants  issued  in  a  previ- 
ous year,  provided  such  additional  levy  does  not 
raise  the  amount  of  taxation  above  15  nulls,  since 
such  warrania  are  debts  of  the  county. 

Appeal  from  chancery  court,  Marlon 
county;  S.  Evans,  Chancellor. 


In  1888  the  board  of  supervisors  of  Mari- 
on county,  in  addition  to  other  taxes,  lev- 
led  5%  mills  on  the  assessed  value  of  prop- 
erty in  said  county,  for  school  purposes 
for  the  years  1888  and  1889,  and  for  the  def- 
icit in  the  teachers'  fund  for  the  years 
1887  and  1888.  In  other  words,  thera  were 
outstanding  teachers'  warrants  In  said 
county,  and.  In  addition  to  the  regular 
levy  of  8  mills  for  school  purposes,  the 
board  of  supervisors  levied  2%  uiIUs  addi- 
tional to  pay  said  outstanding  teachers' 
warrants.  The  total  levy  b}'  said  board 
for  all  purposes  did  not  exceed  15  mills. 
The  law  limits  taxation  grenerally  to  13 
mills,  but  provides  that  the  levy  may  be 
15  mills  where  counties  owe  debts  to  be 
paid.  The  sheriff  and  tax  collector.  Cow- 
art,  was  proceeding  to  collect  the  taxes 
when  appellees,  citizens  of  the  county,  filed 
a  bill  to  enjoin  the  collection  of  the  tax 
levied  to  pay  outstanding  teachers'  war- 
rants. From  a  decree  overruling  a  de- 
murrer to  the  bill  this  appeal  is  prosecuted. 

S.  E.  Pack  wood,  for  appellant.  W.  P. 
A  J.  B.  HarriB,  for  appellees. 

Campbell,  J.  In  Foote  t.  Brown,  60 
Miss.  155,  we  held  that  a  tax  collector 
could  not  be  compelled  to  receive  in  pay- 
ment of  the  tax  for  school  purposes  In  the 
year  1882  a  teacher's  warrant  Issued  In  a 
previous  year,  and  that  a  county  treasur- 
ercould  not  be  required  to  pay  such  a  war- 
rant out  of  money  collected  for  the  year 
1882,  unless  there  was  in  his  hands  a  suis 
plus  of  such  fund  beyond  what  was  re- 
quired for  schools  for  that  year;  but  It 
was  not  decided  or  suggested  that  the 
board  of  supervisors  might  not  levy  a  tax, 
within  the  limit  of  taxation  allowed  by 
law,  to  provide  a  fund  to  pay  any  deficit 
of  a  previous  year.  "Teachers'  warrants, 
lawfully  Issued,  constitute  an  Indebted- 
ness of  the  county,  and  may  and  should 
be  provided  for  and  paid ;  and,  as  the  levy 
by  the  board  of  supervisors  In  this  case 
was  within  the  limit  prescribed  by  law 
for  counties  situated  as  Marlon  county 
was  according  to  the  bill,  it  was  author- 
Iced,  and  the  demurrer  to  the  bill  should 
have  been  sustained.  Reversed,  and  de- 
murrer sustained,  and  bill  dismissed,  and 
cause  remanded  to  the  chancery  court  for 
a  decree,  according  to  section  676  of  the 
Code. 

<«T  UlM.  IM) 

Louisville,  N.  O.  &  T.  Rt.  Co.  t.  Natchez, 
J.  &  C.  R.  Co. 

{Supreme  Comt  of  Mississippi.    March  10, 1890.) 

KSGLIOBHOK— OPimOK  EVISXNCB— FlXKS. 

1.  In  an  action  for  burning  cotton,  by  sparks 
from  defendant's  engines,  where  it  appears  tiiac 
the  cotton  was  loaded  by  plaintiff  on  flat-cars, 
without  covering,  the  opinion  of  a  witness  as  to 
whether  or  not  it  would  have  burned  if  it  had 
been  loaded  in  box-cars  or  ooveired  is  not  admis- 
sible. 

2.  Instructions  that  the  burden  of  proof  is  on 
plaintiff,  not  only  to  show  negligence  on  the  part 
of  defendant,  but  also  tliat  he  himself  was  free 
from  negligence,  are  not  accurate  statements  of 
the  law,  and  are  properlv  refused. 

8.  An  injury  caused  oy  fire  oommunicated  by 
a  train  is  an  injury  ''inflicted  by  the  running  of 
the  locomotives  or  cars"  of  a  railroad  company, 
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within  fhe  meaning  of  Code  Misa.  i  1069,  making 
proof  of  such  an  Injury  prima  facie  evidence  of 
negligence  of  the  company. 

Appeal  from  circuit  court,  JeBeraon 
county;  Ralph  Nohth,  Judge. 

Action  bythe  Natches,  JacliBonftColum- 
buR  Railroad  Company  for  the  use  of  the 
Pbcenix  Insurance  Company  against  the 
LoulBville,  New  Orleans  &  Texas  Railway 
Company,  to  recover  damages  tor  the 
burning  of  cotton.  The  cotton  had  been 
delivered  to  the  nominal  plaintiff  fortrans- 
portation,  and  part  of  it  was  loaded  on 
flat-cars,  part  in  box-cars,  and  part  was 
on  the  depot  platform.  That  in  the  box- 
cars was  not  burned.  The  cotton  was 
discorered  to  be  on  flre  just  after  two 
trains  of  defeadant  had  passed,  and  the 
testimony  shows  that  the  cotton  was  set 
on  flre  by  sparks  emitted  from  the  loco> 
motives  drawing  these  two  trains.  Judg- 
ment tor  plaintiff,  and  defendant  appeals. 

W.  P.  dt  J.  B.BtinlB, tor  tippe\ia,nt.  Afetr- 
tin  <K  Lanneaa,  for  appellee. 

CooPKB,  J.  The  appellant  seeks  a  rever- 
sal of  the  Judgment  in  this  cause  on  three 
grounds:  (1)  BecaasetbeverdictisagainBt 
the  preponderance  of  the  evidence;  (2)  be- 
cause the  CO  art  erred  in  excluding  from  the 
Jury  evidence  offered  bythe  defendant  to 
show  contributory  Diligence  on  the  part 
of  the  plaintUt,  and  refused  instructions  of 
defendant  that  the  plaintift  could  not  recov- 
er if  It  was  guilty  of  contributory  negli- 
gence; and  (3)  because  the  court  erred  in 
instructing  the  Jury  that,  if  the  injury  was 
caused  by  fire  communicated  by  the  serv- 
ants or  agents  of  defendant  in  the  run- 
ning of  its  trains,  the  law  presumed  negli- 
gence, and  the  burden  of  proving  the  exer- 
cise of  care  was  on  the  defendant. 

On  the  first  point  it  is  eufiSdent  to  say 
that  the  evidence  supports  the  verdict. 

The  second  assignment  of  error  is  not 
supported  by  the  record.  The  dMendant 
was  permitted  to  prove  the  circumstances 
of  the  fire,  the  condition  In  which  the  cot- 
ton was  at  the  time,  its  proximity  to  dan- 
ger,  and  the  manner  in  which  it  was  loaded 
y  the  plaintiff  company  on  flat-cars  with- 
out protection  by  tarpaulin  or  other  cov- 
ering. The  evidence  to  which  objection 
was  interposed  and  sustained  was  the 
opinion  of  a  witness  sought  to  be  put  in 
evidence,  as  to  whether  or  not  the  cotton 
wonld  have  been  burned  if  it  had  been 
loaded  In  box-cars  or  covered  by  tarpaul- 
ins. The  circumstances  of  the  case  were 
not  such  as  to  Justify  the  introduction  in 
evidence  of  the  opinion  of  this  witness. 
The  Jury  were  as  capable  of  forming  opin- 
ion from  the  proved  facts  as  this  witness, 
and  the  evidence  was  properly  excluded. 
Nor  were  instructions  refused  by  which  it 
was  announced  that  the  contributory  neg- 
ligence of  the  plaintiff  would  precldde  re- 
covery. 

The  instrnctions  anked  by  defendant, 
and  refused,  (the  third  and  fourth,)  do  not 
announce  the  principle  that  no  recovery 
can  be  had  if  the  plaintiff  is  guilty  of  con- 
tributory negligence.  The  proposition 
they  declare  Is  that  the  burden  of  proof  is 
on  the  plaintiff,  not  only  to  show  negli- 
gence on  the  part  of  defendant,  but  also  to 
show  that  be  himself  was  free  from  negli- 


gence. This  is  not  an  accurate  statement 
of  the  law,  and  they  were  properly  refused. 

The  remaining  question  is  whether  flre 
communicated  by  a  train  is  an  injury  "  in- 
flicted by  the  running  of  thelocomottve  or 
cars,"  within  the  meaning  of  section  1059 
of  the  Code,  which  declares  that,  "In  all 
actions  against  railroad  companies  for 
damage  done  to  persons  or  property, 
proof  of  injury  inflicted  by  the  running  of 
the  locomotives  or  cars  of  such  company 
shall  be  piinia  fade  evidence  of  the  want 
of  reasonable  skill  and  care  on  the  part  of 
such  company,  in  reference  to  such  injury." 
We  agree  with  counsel  that  the  primary 
purpose  of  the  lawu  to  pat  npon  the  com- 
pany the  burden  of  establishing  the  fact  of 
the  exercise  of  skill  and  care  lu  those  cases 
In  which,  by  actual  contact  between  the 
train  and  persons  or  property,  the  injury 
Is  Inflicted.  Butwe  are  unableto limit  the 
statute  to  such  cases  only.  The  reason  ot 
the  statute  was  the  known  dlfScnlty 
which  usually  attended  plaintiffs  in  these 
actions  of  making  proof  of  the  circum- 
stances under  which  the  injury  was  inflict- 
ed by  running  trains.  In  the  larger  num- 
ber of  cases  it  will  be  found  that  the  injury 
springs  from  actual  contact  with  the  run- 
ning trains.  Bat  we  think  the  communi- 
cation ot  flre  from  running  trains  (and  it 
would  be  the  same  if  the  flre  was  origi- 
nated in  a  train  temporarily  at  rest)  is  an 
instance  in  which  the  statute  appltee. 
Fires  in  locomotives  are  sources  of  danger 
from  which  it  is  the  duty  ot  the  employes 
to  gnard  by  the  exercise  ot  care  and  pru- 
dence, and  the  escape  of  which,  in  the 
shape  of  sparks,  the  company  itself  must 
secure  against  by  the  use  of  known  appli- 
ances and  safeguards.  Danger  from  this 
cause  constantly  attends  the  running  of 
trains,  and  by  the  great  number  of  snch 
trains,  and  the  extent  ot  country  over 
which  they  are  daily  and  hourly  passing, 
the  owners  ot  property  exposed  to  risk 
wonld  in  most  cases  be  denied  all  hoi>e  of 
recovery  it  there  rested  upon  them  the  bur- 
den of  establishing  by  afifiriuative  testi- 
mony the  absence  of  reasonable  skill  and 
care  by  the  servants  ot  the  company.  We 
have  been  unable  to  find  any  other  statute 
similar  to  oun»,  except  that  ot  the  state  of 
Arkansas,  and  in  that  state  it  has  been 
held  to  apply  to  cases  ot  this  character. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

(67  MlM.  25B) 

Louisvii^LE,  N.  O.  &  T.  Ry.  Co.  V.  Petty  . 
(Supreme  Court  of  Mississippi.  March  10, 1890. ) 
Fbli/>w-Sebvant8 — Neohqknce. 
A  railroad  company  is  not  liable  for  an  in- 
jury to  its  brakeman,  caused  by  a  want  of  suffi- 
cient sand  in  the  saud-box  on  the  engine,  if  the  in- 
sufflcienoy  be  due  to  the  failure  of  that  servant 
whose  duty  it  is  to  fill  the  sand-boxes  suitably, 
before  the  trains  start  to  perform  his  duty  prop- 
erly, when  it  does  not  appear  that  the  company 
was  negligent  in  his  selection  and  retention,  as 
he  is  a  fellow-servant  of  the  brakeman. 

Appeal  from  circuit  court,  Wilkinson 
county;  Ralph  North,  Judge. 

Action  by  J.  W.  Petty  against  the  Lonln- 
vJlle,  New  Orleans  &  Texas  Railway  Com- 
pany for  personal  injuries.  Plaintiff  was 
a  brakeman  on  defendant's  train,  and  was 
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Injured  by  being  thrown  from  the  train. 
While  the  train  was  ascending  a  grade,  the 
engine  Jerked  and  Bllpped,  causing  the  ac- 
cident. The  evidence  tended  to  show  that 
the  jerking  and  slipping  of  the  engine  was 
caused  by  an  insufficient  supply  of  sand  in 
the  sand-box  on  the  engine.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

VF.  P.  *  J.  B.  H&rria,  for  appellant.  D. 
C.  Brnmlett  and  H.  C,  Capell,  for  appellee. 

Campbell,  J.  The  evidence  tends  to 
Bhow  that  the  injury  received  by  the  ap- 
pellee was  caused  by  the  want  of  sand  in 
sufficient  quantity  in  the  sand-box  on  the 
engine,  but  there  is  no  evidence  how  it  came 
about  that  the  supply  of  sand  was  insuffl- 
cient.     Whether  the  engine  was  furnished 

groperly,  in  this  respect,  at  the  start,  and 
ad  ezhansted  the  supply,  or  started  un- 
furnished, does  not  appear.  If  the  latter 
be  true,  it  was  because  of  the  failure  of 
duty  of  that  servant  of  thecompany  whose 
duty  it  was  to  fill  the  sand-box  suitably ; 
and  for  an  injury  suffered'  by  reason  of  the 
negligence  of  such  fellow-servant  the  ap- 
pellee, a  brakeman  on  the  train,  has  no 
claim  on  thecompany;  it  not  being  made 
to  appear  that  it  was  at  fault  as  to  the  se- 
lection or  retention  of  the  servant,  or  In 
any  other  respect,  as  to  this  service.  No 
mle  of  common  law  Is  more  universally  af- 
firmed than  non-liability  of  the  master  to 
one  of  bis  servants  for  an  injury  caused  by 
the  n^ligence  of  a  fellow-servant  engaged 
in  the  common  service;  and  it  was  dis- 
tinctly announced  in  this  state,  more  than 
16  yeard  ago,  that  all  employes  of  a  rail- 
road company,  engaged  in  merely  opera- 
tive service  connected  with  thecarrying  on 
of  the  business  of  running  trains,  are  fel- 
low-servantH,  and  tHat  the  common  em- 

gloyer  is  not  responsible  to  one  of  these  for 
ijnries  caused  by  the  n^ligence  of  anoth- 
er. Undoubtedly  the  "hostler"  or  yard 
servant,  charged  with  the  duty  of  supply- 
ing the  engine  before  starting  It  on  the 
road,  with  fuel,  water,  sand,  or  other 
needed  thing,  is  a  mere  servant,  and  not- 
the  agent  or  representative  of  the  master, 
except  in  that  qualified  and  subordinate 
sense  in  which  every  servant  may  be  said 
to  be;  and  if  it  be  true,  which  has  not  yet 
been  affirmed  in  this  state,  that  certain 
employes  of  a  railroad  company  are  n"t 
fellow-servants  of  the  army  of  employes 
employed  in  doingthe  work  of  carrying  on 
the  business,  it  would  yet  be  true  that  the 
appellee  and  the  laborer  whose  default  is 
supposed  to  have  led  to  his  hurt  were  fel- 
low-servants, and  no  liability  attached  to 
the  common  master.  The  rule  on  this  sub- 
ject announced  in  Railroad  Co.  t.  Hughes, 
49  Miss.  258,  (decided  in  1873,)  and  reaf- 
firmed with  emphasis  in  Howd  v.  Railroad 
Co.,  50  Miss.  178,  (1874,)  has  remained  un- 
disturbed by  judicial  or  legislative  enact- 
ment, and  must  be  regarded  as  the  ac- 
cepted doctrine  in  this  state ;  and  we  must 
not  be  expected  to  follow  the  devious  ways 
of  those  courts  which,  in  bending  the  rule, 
which  all  acknowledge,  to  effect  their  ideas 
of  Justice  In  particular  cases,  have  well 
nigh  destroyed  the  rule  itself.  This  rule, 
as  held  in  this  state,  and  in  several  other 
states  of  the  United  States,  and  In  England, 


is  a  simple  one.  Just  In  its  principle,  politic 
in  Its  application,  because  conservative  of 
life  and  property,  and  easily  understood 
and  applied,  while  all  efforts  to  vary  and 
qualify  it  have  Involved  courts  undertak- 
ing it  in  endless  contradictions  and  diffi- 
culties. 

The  writer  of  this  opinion  was  at  the 
bar,  and  was  sought  to  l>e  employed  to 
bring  the  action  of  Railroad  Co.  v.  Hughes, 
cited  above,  and  after  careful  considera- 
tion ot  the  case,  with  the  facts  before  him, 
declined  to  act  as  counsel,  on  the  ground 
that  the  law  was  believed  to  be  against 
the  right  to  recover  on  those  facts;  which 
circumstance  is  mentioned  to  dhow  that, 
before  any  announcement  of  the  law  on 
this  subject  in  this  state,  the  writer  had 
reached  the  conclusion  afterwards  an- 
nounced in  the  very  case  which  had  been 
offered  him  as  counsel  and  decUned.  This 
conclusion  was  based  on  the  law  of  master 
and  servant  as  laid  down  in  books  which 
were  accessible.  The  case  was  not  tried 
on  the  principles  announced  In  this  opin- 
ion, and  a  new  trial  must  be  had. 

Reversed  and  remanded. 

va  Miw  MO 
Tedfohd  et  ah  v.  State. 

(Supreme  Court  of  3fi8»t««{pp{.    Harch  8, 1800.) 

BaHi— SCBSiqCENT  Abbest. 

Where  defendant  has  been  released  on  bail, 
Ms  subsequent  arrest  for  another  offense  does  not 
operate,  ipso  fcuSto,  to  discharge  the  sureties  on 
the  bond. 

Appeal  from  circuit  court,  Lincoln  coun- 
ty. 

To  ascire  facias  on  a  forfeited  ball-bond, 
the  sureties,  J.  M.  Tedford  and  others, 
pleaded  thatafter  its  execution,  and  before 
forfeiture,  the  grand  jury  returned  into  the 
circuit  court  of  the  same  county  other  in- 
dictments against  their  principal,  (Allen.) 
upon  which  bench-warrants  issued,  under 
which  the  sheriff  arrested  said  Allen,  and 
took  him  into  custody.  The  state  de- 
murred to  this  plea.  The  demurrer  was 
sustained,  and  judgment  final  was  rendered 
against  the  sureties,  from  which  they  ap- 
peal. 

H.  Cassedy, for  appellants.  T.  M.  Miller, 
Atty.  Gen.,  tor  the  State. 

Cooper,  J.  The  appellants  were  not  re- 
leased from  the  obligation  as  sureties  on 
the  bail-bond  of  their  principal  by  reason 
of  bis  subsequent arrestonanothercharge. 
The  plea  does  not  aver  that  the  principal 
was  in  custody  under  such  subsequent  ar- 
rest at  the  time  at  which  the  appellants 
had  become  sureties  for  his  appearance. 
The  facts  pleaded  may  be  true,  and  yet  it 
may  be  that  the  principal  had  been  re- 
leased' in  time  to  appear  for  trial  of  the 
offense  to  answer  which  appellants  w^ere 
his  sureties.  The  contention  that  the  sub- 
sequent arrest  for  another  offense  operated 
ipso  facto  to  release  the  prior  bond  to  ai>- 
pear  is  wholly  fanciful,  and  springs  from 
the  assumption  that  the  state,  by  accept- 
ing the  bond  on  which  the  sureties  were 
bound,  delivered  the  accused  to  the  man- 
ual possession  of  the  sureties,  and  implied- 
ly agreed  not  to  disturb  that  possession 
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for  any  cause,  except  on  condition  of  re- 
leasing them  from  their  obligation  as  sure- 
ties. 
Judgment  afflrmed. 

(67  MlBiL  368) 

Ball  et  al,  v.  State. 

(Supreme  Court  of  MissisgippU    March  8, 1890. ) 

FoRKEB  Conviction— JonfT  Offenbs. 

1.  A  plea  of  former  conviction  to  an  indict, 
ment  for  disturbing  religious  warship  is  not  sus- 
tained by  showing  a  former  convlctiozi  for  intoxi- 
cation and  profanity  indulged  in  on  the  same  oc- 
casion, when  the  evidence  shows  that  defendant 
was  guilty  of  disturbing  religious  worship  by 
other  modes  than  by  l>eing  drunk  and  profane,  as 
there  is  a  want  of  identity  of  the  two  charges. 

2.  On  a  joint  indictment  of  two  persons  for 
disturbing  religious  worship,  it  was  proved  that 
one  of  the  defendants  left  toe  place  of  worship,  a 
cainp-ground,  after  night,  and  called  to  "the  boys" 
to  follow  him;  that  others  went  out  with  him, 
and  there  was  firing  of  pistols,  and  much  boister- 
ous conduct  in  and  around  the  camp-ground  for 
several  hours.  As  to  the  defendant  who  first  went 
out,  the  evidence  showed  clearly  that  he  was  guil- 
ty; and,  as  to  the  other,  the  evidence  was  that  he 
was  arrested  with  the  crowd.  He  also  failed  to 
furnish  any  explanation  of  his  lieing  out  at  2 
o'clock  in  the  morning,  and  in  the  crowd,  when 
arrested.  Seld,  that  the  evidence  was  sufficient  to 
sustain  a  verdict  of  guilty  as  to  both  defendants 
on  a  Joint  Indictment  for  a  common  particii>ation 
in  the  boisterous  conduct 

Appeal  from  circuit  court.  Pike  county; 
J.  B.  Chbibman,  Judge. 

Ball  and  Badon,  the  appellants,  were 
Jointly  indicted  for  disturbing  religions 
worship.  On  the  trial,  it  vraa  proved  that 
Ball  left  the  tabernacle  of  the  China  Grove 
Camp-Ground,  where  religious  worship 
was  being  conducted,  on  Saturday  uight, 
and  called  to  "the  boys"  to  follow  him; 
that  Ball,  with  others,  went  out:  and 
that  there  was  firing  of  pistols,  and  much 
boisterous  conduct,  In  and  around  the 
camp-ground,  for  several  hoars.  Ball  and 
Badon  were  arrested  by  the  special  con- 
stable who  had  charge  of  the  duty  of  keep- 
ing the  peace.  Ball  offered  to  show  that 
he  had  been  convicted  at  a  former  term  of 
the  court  lor  intoxication  and  profanity, 
on  the  same  occasion,  at  China  Grove 
Camp-Ground,  as  that  forwhich  he  is  now 
indicted  tor  disturbing  religions  worship, 
which  the  court  refused  to  allow.  Badon 
failed  to  show  non-participation  In  the 
disturbing  conduct,  and  it  was  proved 
that  he  was  arrested  with  the  crowd. 
There  was  a  verdict  of  guilty,  and  judg- 
ment thereon,  from  which  both  appealed. 

S.  E.  Pack  wood,  for  appellants.  T.  M. 
Miller.  Atty.  Gen.,  for  the  State. 

Campbell,  J.  Ball  was  properly  denied 
the  benefit  of  his  former  conviction  for  in- 
toxication and  profanity,  both  because 
autrefots  conr/ct  must  be  pleaded  special- 
ly, and  the  evidence  shows  clearly  that  he 
was  guilty  of  disturbing  reilgiouR  worship 
at  the  China  Grove  Camp-Meeting,  by  oth- 
er modes  than  by  being  drunk  and  pro- 
fane, and  therefore  there  was  a  want  of 
identity  of  the  two  charges. 

Badon  was  rightly  convicted  with  Ball, 
if  he  participated  in  the  nocturnal  disturb- 
ance in  which  Ball  and  many  others  ap- 
pear to  have  been  engaged ;  and  the  Jury 
thought  he  was,  and  we  are  not  able  to 
v.78o.no.9— 23 


say  that  they  did  not  have  sufficient  evi- 
dence on  which  to  reach  this  conclusion. 
He  failed  to  furnish  any  explanation  of  his 
being  out  at  2  o'clock  a.  m.,  and  in  bad 
company.  The  jury,  doubtless,  conclud- 
ed that  he  was  one  of  the  crowd,  com- 
posed of  Ball  and  others,  who  made  night 
hideous,  and  terrified  men,  women,  and 
children  by  their  disgraceful  conduct  in 
firing  pistols  about  the  camp  ground  tor 
hours  (m  that  Saturday  night  and  Sunday 
morning. 

We  agree  with  the  counsel  for  the  ap- 
pellants in  the  proposition  that  two  per- 
sons cannot  be  convicted  of  distinct  and 
independent  offenses  upon  an  indictment 
which  charges  an  offense  as  committed 
Jointly.  In  order  to  convict  both,  a  joint 
offcinsemustbeproved.  1  Bish.  Crim.  I.iaw, 
§  802;  Reg.  v.  Dovey,  2  Eng.  Law  &  Eq. 
532.  It  may  be  that  Strawhem  v.  State, 
87  Miss.  422,  has  been  misinterpreted  as 
sustaining  the  right  to  indict  several  per- 
sons for  distinct  offenses,  and  to  convict 
such  of  them  as  may  be  proved  severally 
guilty.  It  is  not  authority  lor  a  proposi- 
tion BO  subversive  of  the  rights  of  persons 
accused  of  crimes  as  that  would  be.  The 
correct  doctrine  on  this  subject  is  an- 
nounced in  Elliott  V.  State,  26  Ala.  78,  and 
authorities  cited  above. 

The  ground  on  which  we  sustain  the 
conviction  here  is  that  the  evidence  war- 
rants a  verdict  of  guilty  as  to  both  de- 
fendants of  a  joint  dlsturbanceof  religious 
worship,  by  common  participation  in  the 
boisterous  performance  proved. 

Afflrmed. 


(ffr  Miss.  SX8) 

Wynn  v.  State  ex  rel.  Dibtkict  Attoenet. 

(Supreme  Court  of  MissisHppi.    Jan.  20,  1890.) 

Schools — County  Sufbrintiendxnts — Constito- 
TioNAi.  Law. 

1.  Act  Miss.  March  7,  1888,  which  provides 
for  the  election  of  county  superintendents  of  edu- 
cation in  part  only  of  the  counties  of  the  state, 
does  not  thereby  conflict  with  Const.  Miss,  art 
8,  S  1,  requiring  "a  uniform  systun  of  free  pabUo 

2.  Const  liiaa.  Art  1,  S  18,  provides  that  "no 
property  or  educational  qnaliflcation  shall  ever  be 
required  for  any  person  to  become  an  elector. " 
Article  7,  %  2,  makes  all  male  inhabitants  of  the 
state,  with  certain  exceptions,  who  are  21  years 
of  age,  qualified  electors;  and  section  4  provides 
that  "no  person  shall  be  eligible  to  imy  office 
•  •  *  who  is  not  a  qualified  elector. "  The  con- 
stitution prescribes  special  qualifications  for  many 
offices  created  by  it  Held,  that  for  other  offices 
no  qualifications  were  required,  except  that  of 
being  a  qualified  elector ;  and  theref  or»  section 
2  of  the  act  of  March  7,  1888,  which  provides  that 
"no  person  shall  be  eligible  to  such  office  of  coun- 
ty superintendent  of  education  who  does  not  hold 
a  first-grade  certificate, "  was  unconstitutional. 

Appeal  from  circuit  court,  Yalobusha 
county;  W.  M.  Rogers,  Judge. 

Quo  warranto  proceeding  instituted  in 
the  name  of  the  state,  on  the  relation  of 
the  district  attorney,  to  oust  W.  T.  Wynn 
from  the  office  of  superintendent  of  educa- 
tion for  Yalobusha  county,  to  which  he 
had  been  elected  in  November,  1889.  In 
1888  the  legislature  passed  an  act  lor  the 
election  of  the  county  superintendents  of 
educat'on  in  several,  but  not  all,  the  coun- 
ties of  the  state,  Yalobusha  county  among 
the  number.    The  act  prescribed  that  the 
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Seraon  elected  to  Buch  office  must  hold  a 
rrt-grade  teacher's  certificate.  Wynn  did 
not  hold  such  certificate  at  the  time  or  for 
the  year  in  which  be  was  elected.  Judg- 
ment of  ouster  against  Wynn,  from  which 
he-appeals. 

Howijr&  FaUcDor.  lor  oppeYlant.  SalU- 
van  (fr  WbltSeld  and  P.  A.  Maab,  lor  appel- 
lee. 

Campbell,  J.  This  case  Involves  the 
consideration  of  An  act  to  provldeforthe 
election  of  county  superintendents  of  edu- 
cation by  the  people, "  approved  March  7, 
1888.  The  act  is  assailed  as  violative  of 
the  constitution,  because  it  provides  for 
the  election  of  county  superintendents  in  a 
large  number  of  counties,  and  not  in  all; 
wmch.  it  is  said,  conflicts  with  section  1, 
art.  8,  of  the  constitution,  in  its  require- 
ment of  "s  uniform  system  of  free  public 
schools."  It  is  not  denied  that  the  legis- 
lature could  make  the  office  elective  in  all 
the  counties,  but  the  argument  is  that  this 
power  must  be  exerted  as  to  all  the  coun- 
ties or  none.  We  r^ect  this  view  as  un- 
sound. The  greater  includes  the  less.  The 
whole  embraces  all  the  parts,  and  power 
to  make  the  office  elective  throughout  the 
state,  by  counties,  includes  power  to  apply 
this  rule  to  any  number  of  counties. 

It  may  be  difficult  to  determine  the  pre- 
cise meaning  of  the  expression,  "uniform 
system  of  free  public  schools, "  as  used  in 
the  constitution ;  and  we  are  not  called 
on  in  this  case  to  attempt  to  define  it  fur- 
ther than  to  say  we  do  not  think  it  has 
any  reference  to  the  manner  in  which 
county  superintendents  of  education  are 
obtained,  any  more  than  it  refers  to  the 
houses  in  which  schools  may  be  taught. 
Uniformity  in  the  system  is  observed  by 
having  a  county  superintendent  of  educa- 
tion iii  each  county,  as  provided  for,  with- 
out regard  to  the  circumstance  of  his  ap- 
pointment or  election.  The  uniformity 
meant  by  the  constitution  has  reference  to 
the  system  of  free  public  schools,  and  not 
to  the  county  superintendents ;  since  It  is 
not  perceivable  how  the  particular  author- 
ized mode  of  obtaining  this  official,  a  dif- 
ferent person  for  each  county,  could  mar 
IJie  unUormlty  of  the  system  of  free  public 
schools.  The  sourcefrom  which  he  derives 
his  right  to  his  office  has  no  connection 
with  or  relation  to  his  duties  in  office. 
They  are  prescribed  by  law  and  the  uni- 
form system  of  free  public  schools  Is  in  no 
way  dependent  on  or  affected  by  how  the 
county  superintendent  gets  into  office. 

Section  2  of  the  act  provides  "that  no 
person  shall  be  eligible  to  such  office  of 
county  superintendent  of  education  who 
does  not  hold  a  first-grade  certificate." 
We  assume  that  it  means  a  first-grade  li- 
cense as  a  teacher,  as  provided  for  by  "An 
act  in  relation  to  free  public  schools,"  ap- 
proved March  18, 18S6,  for.  If  It  does  not 
mean  that,  It  has  no  meaning;  and  with 
this  assumption  it  seems  clear  that  the 
purpose  of  the  act  was  to  require,  as  a 
qnallflcatlon  for  election  to  the  office,  a  first 
grade  teacher's  license,  in  force  at  the 
time,  and  therefore  that  one  which  bad  ex- 
pired assuch  isinsufflcient.  Thecertificate 
which  was  given  the  appellant  in  ISSC  was 
not  such  as  the  act  requires  to  make  him 


eligible  to  the  office,  and,  if  this  section  of 
the  act  is  valid,  he  was  properly  ousted 
from  the  office  as  being  ineligible.  Can 
this  requirement  be  maintained?  If  it 
does  not  conflict  with  the  constitution  it 
must  be  upheld,  however  great  the  practi- 
cal difficulties  in,  its  operation,  or  the  cu- 
rious complications  which  may  arise  un- 
der it.  Under  it  every  county  superintend- 
ent of  education  in  the  state  (not  holding 
a  flrst-grade  certiflcate,  and  probably  not 
one  did)  wa«  ineligible  at  the  election  in 
1889  as  his  own  successor;  and  hereafter 
one  elected  and  holding  the  office  cannot 
be  made  eligible  to  succeed  himself,  unless 
he  can  examine  himself,  and  give  himself 
a  first-grade  certificate.  Besides  this,  it  is 
in  the  power  of  a  county  superintendent 
of  education  to  preclude  anybody  from 
eligibility  to  the  office,  for  he  might  refuse 
a  certificate  of  the  kind  required  to  any 
one,  (or  he  might  revoke  it,  as  he  has  the 

gower,)  and  thus  prevent  the  office  from 
eing  filled.  There  is  no  way  to  compel  a 
county  superintendent  to  give  a  certifi- 
cate. It  is  matter  of  discretion,  determin- 
able by  him,  and  not  controllable  by  the 
courts.  He  might  thus  arbitrarily  pre- 
vent any  one  from  ellglbllty  to  succeed 
him.  Such  a  courne  is  not  likely  to  be  pur> 
sued,  but  the  bare  possibility  of  its  occur- 
rence, together  with  other  considerations, 
is  enough  to  suggest  careful  inquiry  as  to 
the  validity  of  this  section.  Under  it  not 
only  are  county  superintendents  of  educa- 
tion rendered  ineligible  for  Section  to  the 
office,  and  may  they  prevent  everybody 
from  being  eligible,  but  the  most  distin- 
guished scholar  and  educator,  or  the  most 
eminent  divine,  possessed  of  the  greatest 
learning  and  highest  moral  and  religious 
character,  could  not  be  chosen  by  the  qual- 
ified electors  as  county  superintendent  of 
education,  unless  he  had  obtained  from  the 
county  superintendent  a  flrst-grade  certifl- 
cate, to  obtain  which  he  would  have  to 
commit  a  pious  fraud, in  applying  for  a  li- 
cense to  teach,  when  bis  whole  object  was 
to  become  eligible  to  the  office  of  county 
superintendent  of  education.  The  possi- 
bility of  a  condition  of  thing^s  by  which  a 
vacancy  might  be  created  in  the  office,  with* 
out  the  power  to  fill  it  until  remedial  1^- 
islation  should  remove  the  difficulty,  was 
never  contemplated  by  the  legislature,  of 
course:  and,  if  this  view  of  the  section 
under  consideration  iii  not  sufficient  to  an- 
nul It,  it  presents  an  explanation  of  our 
have  been  led  to  examine  the  question  of 
its  validity  under  other  provisions  of  the 
constitution  applicable  to  it. 

Section  18,  art.  1,  of  the  constitution,  is: 
"No  property  or  educational  qnallflcatlon 
shall  ever  be  required  for  any  person  to  be- 
come an  elector. "  Section  2,  art. 7,  makes 
"all  male  Inhabitants  of  this  state,  [with 
certain  exceptions,]  twenty-one  years  old," 
etc.. "qualified electors. "  Section  4  is :  " No 
person  shall  be  eligible  to  any  office  •  •  • 
who  isnot  a  qualified  elector. "  Theeepro- 
visions  make  It  clear,  we  think,  that  every 
qualified  elector  Is  eligible  to  any  office  for 
which  other  qualifications  are  not  spedfl- 
cally  required  by  the  constitution.  For 
many  of  the  offices  created  by  It,  qualiflca- 
tlons  of  age  or  residence  are  prescribed. 
For  other  offices  for  which  it  provides  there 
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are  no  qualifications  required,  except  that 
contained  In  section  4,  above,  viz.,  to  be  a 
qualifled  elector.  This  shows  that,  where 
other  than  the  general  requirement  to  be 
a  qnallfled  elector  was  intended,  it  was 
prescribed ;  and,  where  no  special  qualifi- 
cation lor  an  office  was  prescribed,  it  was 
Intended  thatthe  general  prorlslon  should 
APPl7>  a>nd  to  be  a  qualified  elector  is  suffl- 
cient.  £Yom  the  provision,  "no  person 
shall  be  eligible  to  any  otUce  •  •  •  who 
is  not  a  qualified  elector,"  the  Implication 
la  very  strong  that  a  qualifled  elector  shall 
be  eligible  to  any  office,  unless  otherwise 
provided ;  and,  in  view  of  the  fact  that  it 
la  otherwise  provided  as  to  certain  offices, 
the  Implication  becomes  a  necessary  one, 
and  decisive  against  the  claim  of  power  in 
the  l^slatnreto  add  to  the  constitutional 
qualifications  for  office. 

It  is  inconceivable  that  the  framers  of 
the  constitution, in  providingthat  the  leg- 
islature shall  have  power  to  make  said 
office  of  county  school  superintendent  of 
the  several  counties  elective,  as  other  coun- 
ty offlcera  are.  Intended  to  Inclade  the 
power  to  restrict  and  Umlt  the  range  ol 
choice  by  the  qualified  electors,  so  as  to 
exclude  all  except  such  as  should  comply 
with  certain  requirements  unknown  to  the 
coustltntlon,  and  not  in  harmony  with  its 
spirit  and  provisions.  If  the  legislature 
baa  the  power  to  prescribe  qualiflcatioua 
tor  an  office  created  by  the  conatltution,  it 
may  make  them  what  it  pleaaee,  in  its  dis- 
cretion. Grant  the  power,  and  it  must  be 
held  to  be  without  limit,  except  by  some 
positive  prohibition  of  the  constitution, 
and  there  is  none,  except  that  "no  prop- 
erty qualification  for  eligibility  to  office 
shall  ever  be  required, "  and  that  no  one 
but  a  qualified  elector  ahall  be  eligible  to 
any  office. 

Suppose  that  the  legislature.  Instead  of 
Impoalng,  as  it  endeavored  to  do,  a  Just 
and  proper  condition  of  eligibility  to  the 
office, — one  calculated  to  secure  fitness  and 
efficiency, — had  provided  that  none  except 
colored  men  should  be  eligible  in  certain 
connides  or  had  made  some  other  require- 
ment equally  absurd  and  ridiculous,  would 
any  be  found  to  contend  for  the  validity 
of  such  an  enactment?  It  la  thuaseen  that 
the  only  safe  course  ia  to  deny  the  right  of 
the  legislature  to  add  to  any  office  created 
by  the  constitution  any  qualifications  for 
the  incumbent  not  imposed  by  the  consti- 
tution itaelf.  As  offices  were  created  by 
it,  and  the  subject  of  qualification  dealt 
with,  and  special  requirements  made  tor 
certain  offices,  and  general  requirements  as 
to  all,  it  must  be  assumed  that  itprescribea 
all  that  was  intended,  and  that  none  can 
be  added,  however  appropriate  they  may 
be. 

In  Bumbam  v.  Sumner,  50  Miss.  517,  the 
requirement  of  thecertifleate  prescribed  by 
the  act  of  1878,  as  a  condition  of  the  right 
to  receive  an  appointment  by  the  state 
board  of  education  to  the  office  of  county 
superintendent,  was  held  valid,  and  that 
an  appointment  without  such  certificate 
was  void.  This  view  is  a  very  plausible 
one, but  we  are  convinced,  and  have  en- 
deavored above  to  show,  that  it  is  not 
maintainable.  Such  a  requirement  by  law 
is  unnecessary  aa  to  the  state  board  of 


education,  since  It  may  by  ita  own  will 
make  and  apply  that  rule,  and,  in  our 
opinion,  this  attempt  to  control  the  board 
created  by  the  constitution,  and  charged 
by  it  with  power  and  duty  to  appoint 
county  snperintendenta,  by  and  with  the 
advice  and  conaent  of  the  senate,  was  ex- 
traconstltutional. 

It  ia  manifeat,  from  the  opinion  of  the 
court  in  the  case  cit«d,that  the  concluaion 
reached  and  announced  waa  attempted  to 
be  Justified  by  the  rule  of  caution  applied 
by  the  courts  in  declaring  legialatlve  acts 
violative  of  the  conatitntion,  and  by  the 
aalutary  character  of  the  requirement  aua- 
tained ;  and  it  ia  reaaonably  certain  that 
the  condition  of  public  affairs  at  that  date 
(1874)  preaaed  heavily  upon  the  court  to 
maintain  ao  reaaonable  a  requirement  aa 
waa  contained  in  the  act  of  1878.  But  the 
reasonableness  and  excellence  of  a  pro  vis- 
ion ia  not  the  test  of  its  agreeableness  with 
the  organic  law,  and  it  is  never  allowable 
to  make  expediency  a  rule  by  which  to  in- 
terpret the  constitution. 

Keversed  and  remanded. 


"Wbib  v.  FOCLD. 


(67  jsim.  ten 


(Supreme  Court  ofMUHsHppl.  HarclilO,  1890.) 
FOBBOLOSUBS  Balb — Baulmci— Lhotatiokb. 

1.  Under  Code  Miss.  S  1935,  providing  that. 
In  foreolosnre  proceedings,  upon  report  of  sale,  the 
court  shall  give  personal  judgment  for  such  bal- 
ance as  defendant  may  be  liable  for,  motion  for 
such  judgment  need  not  be  made  at  the  term  of 
court  when  the  sale  is  confirmed,  but  at  any  time 
before  the  esectttion  of  the  decree  is  barred  by 
limitation. 

8.  On  the  death  of  the  mortgagor,  such  per- 
sonal decree  for  the  balance  may  be  had  against 
his  personal  representative. 

Appeal  from  chancery  court,  Adams 
county ;  W.  R.  Tkigg,  Chancellor. 

On  May  4, 1872,  Levi  B.  Field,  appellant 
Weir's  testator,  made  a  note  for  f4,000  in 
lavor  of  one  Bowen  or  order,  payable  12 
months  after  date,  with  interest  at  10  per 
centum  per  annum,  and  executed  a  mort- 
gage on  land  to  secure  the  same.  This 
note  was  afterwards  transferred  by  Bow- 
en  to  O.  K.  Field  by  indorsement.  On  Feb- 
ruary 22, 1879,  aaid  Levi  B.  Field,  by  in- 
dorsement of  the  note,  waived  the  statute 
of  limitations,  and  made  a  new  promlae. 
Said  Levi  B.  Field  died  testate  December 
11, 1884,  and  his  will  was  probated,  and 
letters  issued  to  Weir,  December  15,  1884; 
said  note  being  probated  and  registered 
January  5,  1885.  On  July  2, 1885,  O.  K. 
Field,  the  holder  of  the  note  and  mortgage, 
filed  a  bill  to  foreclose  against  Weir,  the 
executor,  and  the  heirs  of  said  Levi  Field, 
deceased ;  and  on  November  7, 1886,  a  de- 
cree was  rendered  for  the  sale  of  the  mort- 
gaged land  in  default  of  payment  of  the 
note.  At  the  June  term,  1887,  of  the  chan- 
cery court,  the  special  commissioner  ap- 
pointed to  execute  the  decree  of  sale  made 
his  report,  (having  made  the  sale  Febru- 
ary 7, 1887,)  showing  that  he  had  realized 
from  said  sale  the  net  sum  of  $2,349.70,  to 
be  credited  on  the  decree  and  at  said  same 
term  ttiere  was  a  decree,  confirming  the 
sale  as  reported,  but  no  adjudication  of  the 
balance  due  on  said  note.  O.  K.  Field  hav- 
ing died  In  the  mean  time,  at  the  June 
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term,  1889,  his  death  was  suggested,  and 
the  cause  was  revived  In  the  name  of  his 
executrix,  Virginia  H.  Field ;  and  at  th& 
same  term,  on  motion  o{  complainant, 
said  executrix,  a  personal  decree  was  ren- 
dered against  Weir,  as  executor,  for  the 
balance  due  on  the  mortgage  debt,  and 
from  this  decree  he  appeals. 

Code  Miss.  §  1935,  provides  that,  "upon 
the  confirmation  of  the  report  of  the  sale 
of  any  property,  real  or  personal,  under  a 
decree  for  sale  to  satisfy  a  mortgage, 
deed  of  trust,  or  other  lien  on  such  proper- 
ty, if  there  is  a  balance  due  to  the  com- 
plainant, the  court,  upon  his  motion,  shall 
give  a  decree  against  the  defendant  for  any 
such  balance  for  which,  by  the  record  of 
the  case,  be  may  be  personally  liable,  up- 
on which  decree  execution  may  issue. " 

T.  Otis  Baker,  for  appellant.  W.P.&J. 
B.  Hania,  for  appellee. 

Campbbi/L,  J.  We  fall  to  discover  any 
good  reason  for  limiting  the  exercise  of  the 
power  conferred  by  section  1935  of  the  Code 
to  the  term  of  the  court  at  which  the  sale 
of  property  is  confirmed ;  and  are  of  opin- 
ion that  a  decree  for  the  balance  may  be 
moved  for,  as  provided,  at  anytime  before 
the  statute  of  limitations  bars  the  execu- 
tiou  of  a  decree.  Person  v.  Barlow,  35 
Miss.  174.  Every  such  suit  as  that  section 
relates  to  is  for  a  decree  ia  rem,  and  in  per- 
sonam for  any  balance,  and,  where  there 
is  a  balance  shown,  may  be  regarded  as 
a  pending  suit  as  to  that  until  a  decree  for 
it.  Therefore,  no  statute  runs  on  the 
claim,  except  that  applicable  to  a  decree; 
for  there  is  a  judicial  ascertainment  of  the 
sum  due.  and  a  decree  for  it,  which  maybe 
the  basis  of  a  personal  decree  at  any  time 
within  the  1 1  m  it  al  ready  sta  ted .  Person  v . 
Barlow,  supra.  What  we  have  said  dis- 
poses of  the  proposition  that  there  can  be 
no  personal  judgment  for  a  deficiency,  in 
case  the  debt  Is  barred  by  the  statute  uf 
limitations,  as  well  as  of  the  objection 
that  a  decree  may  not  be  had  under  section 
1936  of  the  Code  against  the  personal  repre- 
sentative of  a  decedent. 

The  object  of  this  section  Is  to  enable 
the  chancery  court  to  grant  complete  re- 
dress to  the  suitor,  by  subjecting  property 
to  his  lien,  and  decreeing  for  any  balance 
due  him  after  that,  so  as  to  give  him  exe- 
cution as  at  law,  instead  of  leaving  him  to 
sue  in  a  court  of  law  for  such  balance; 
and,  as  any  creditor  of  a  decedent  may  sue 
at  law,  and  obtain  judgment,  aoid  haveex- 
ecution,  we  are  unable  to  appreciate  the 
force  of  an  objection  to  a  decree  by  the 
chancery  court  in  such  case. 

As  stated  above,  every  suit  to  enforce  a 
lien  in  the  chancery  court  is  for  a  specific 
and  general  remedy,  as  provided  by  sec- 
tion 1935,  and  stops  the  running  of  the 
statu  teof  limitations,  as  to  that  suit,  from 
its  commencement.  If  the  motion  is  made 
for  a  decree  for  a  balance  at  the  term  of 
confirmation  of  the  sale,  the  ptirties,  belifg 
held  as  present,  would  not  be  entitled  to 
any  notice;  but,  if  a  motion  be  not  made 
until  a  subsequent  term,  notice  would  be 
required,  and  such  motion  may  be  made 
at  any  time  before  the  completion  of  the 
bar  of  the  statute  of  limitations  operating 
on  a  debt  of  record,  which  is  seven  years. 


The  cases  cited  by  counsel  for  appellant 
were  decided  with  reference  to  a  state  of 
the  law  in  the  respective  states  widely  dif- 
ferent from  ours,  and  do  not  in  any  way 
conflict  with  our  view  of  our  statute.  On 
the  same  state  of  law,  we  would  decide  as 
did  the  courts  in  the  cases  cited,  and  have 
no  doubt  they  would  each  decide  upon  our 
law  as  we  now  do. 

Affirmed. 

~~~~  (87  Mies.  231) 

Wilkinson  v.  Taylor  Manuf'o  Co. 
(Supreme  Court  of  Mississippi.  March  8, 1890.) 
Statutb  of  Frauds — ^Memobandum  ot  Saijb. 
An  order  for  goods,  signed  in  duplicate  by 
the  purchaser  on  blanks  furnished  by  the  seller, 
specuyinK  in  detail  what  vras  purchased,  by 
whom,  of  whom,  and  on  what  t^rms,  together 
with  a  letter  from  the  seller  acknowledging  re- 
ceipt of  the  order,  and  promisii^  to  ship  the  goods 
immediately,  constitute  a  sufficient  written  mem- 
orandum of  a  contract  of  sale,  within  the  statute 
of  frauds. 

Appeal  from  circuit  court,  Amite  coun- 
ty; J.  B.  Chkisman,  Judge. 

Action  by  S.  D.  Wilkinson  against  the 
Taylor  Manufacturing  Company  for  dam- 
ages for  breach  of  contract  In  failing  to 
ship  some  machinery  the  former  ba,d  pur- 
chased from  the  latter.  Wilkinson  desired 
to  purchase  certain  machinery,  and  signed 
a  contact  of  purchase  presented  to  him  by 
the  agent  of  the  appellee  In  duplicate;  he 
retaining  one,  and  the  other  being  for- 
warded by  the  agent  to  the  company. 
The  company  wrote  the  following  letter 
to  WilkluBon,  on  receipt  of  the  contract  of 
purchase  signed  by  Wilkinson,  (said  con- 
tract was  on  blank  furnished  by  said  com- 
pany,) to-wit:  "Dr  Sir:  Your  order 
through  Mr.  Weathersby  was  received  on 
Sept.  11th,  and  we  will  ship  to-day,  and 
we  will  push  it  through  as  fast  as  possi- 
ble. We  returned  thenotes,  for  them  to  be 
groperly  made  out,  as  the  interest  clause 
ad  been  put  in  incorrectly.  Yours,  truly, 
Taylor  Mfg.  Co."  On  the  trial  Wilkin- 
son proposed  to  introduce  thecontractand 
the  above  letter,  and  to  prove  that  they 
were  executed  and  received,  etc.;  but  the 
court,  on  objection  of  the  defendant,  ruled 
out  all  this  proffered  testimony  of  plaintiff, 
and  there  was  judgment  against  him, from 
which  he  appeals. 

Caasedy  &  Ratcliff,  for  appellant.  T.  Afe- 
Knight,  for  appellee. 

Campbrll,  J.  The  evidence  Introduced 
by  the  plaintiff  should  not  have  been  ex- 
cluded. One  paper  was  a  formal  contract, 
with  detailed  speciflcutlon  of  what  was 
purchased,  and  by  whom,  and  of  whom, 
and  on  what  terms,  etc.  This  was  signed 
by  Wilkinson  only,  and  directed  to  the 
Taylor  Manufacturing  Company,  and  waa 
in  duplicate,  and  a  copy  taken  by  Taylor 
Manufacturing  Co.'s  agent,  and  one  kept 
by  Wilkinson.  The  other  writing  is  a  let- 
ter written  and  signed  by  the  Taylor  Man- 
ufacturing Company,  and  addressed  to 
Wilkinson,  In  which  the  receipt  of  his  order 
was  acknowldedged,  and  a  promise  to 
ship  at  once  made.  The  order  of  Wilkin- 
son was  on  a  blank  furnished  by  the  com- 
pany. The  statute  of  frauds  does  not  re- 
quire that  one  piece  of  paper  shall  contain 
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the  memorandum  of  tbe  contract,  and  it 
may  be  In  several,  it  tlie  paper  signed  by 
tlie  party  to  be  charged  makes  such  refer- 
ence to  tbe  other  writing  as  to  enable  the 
court  to  construe  them  all  together,  as  con- 
stituting all  the  terms  of  the  bargain,  and 
parol  evidence  is  admissible  to  identify 
the  paper  referred  to,  and  apply  the  refer- 
ence. 1  Ben].  Sales,  §§  220,  221 ;  Beed,  St. 
Frauds,  §  341  et.  seq.  The  letter  of  the 
Taylor  Manufacturing  Company  contains 
Internal  evidence  that  it  refers  to  the  pa- 
per signed  by  Wilkinson,  and  the  two  pa- 
pers are  to  be  read  together,  and,  thus 
read,  there  is  a  complete  written  contract 
signed  by  both  parties. 
Beversed  and  remanded. 

(67  Ml»s.  286)  ~~~" 

BiGHTER  y.  BKADHONT. 

{Supreme  Court  of  Mistisaippi.    March  8, 1890.) 

Taxation— Ebboneoub  Dbsosiftion— Saui. 

Where  a  lot  which,  under  the  ancient  dl- 
Tlsion  of  the  town,  was  a  part  of  "lot  6, "  Is  as- 
sessed and  sold  for  taxes  under  a  different  de- 
scription contained  in  a  new  map  of  the  town, 
which  is  recognized  bvthe  citizens  generally,  and 
'by  the  town  ofBcials,  but  which  has  not  been  f or- 
B^lly  adopted  by  them,  the  owner  tiiereof  is  not 
affected  by  tbe  sale,  if  he  did  not  know  of  the 
map,  but  recognized  the  lot  as  part  of  "lot  6, "  and 
so  described  It  to  the  assessor. 

Appeal  from  circnlt  court,  Wilkinson 
coanty;  Balph  North,  Judge. 

Ejectment  by  B.  Beaumont  against 
Oeorge  Blchter,the  owner  of  a  lot  sold  for 
taxes,  and  bought  in  by  plaintiff.  From 
a  Judgmentforplaintitf,  defendant  appeals. 

A.  G.  Shannon,  for  appellant.  D.  C. 
Br&tnlett,  for  appellee. 

Camfbeli,,  J.    The  land  sued  foraspart 
of  lot  7  in  a  certain  square  in  Woodville, 
-was  assessed  In  1883,  and  in  1884  lot  7  was 
BOld  for  taxes.    For  several  years  prior  to 
1883,  a  map  of  Woodville  was  recognised 
by  the  citizens  and  officials  of  the  town, 
and  the  county  assessor,  as  the  map  of  the 
town;  but  this  map  was  never  adopted 
by  an  order  of  the  board  of  aldermen  un- 
til 1887     By  the  ancient  division  of  tbe 
town,  and  designation  of  lots,  lot  6  em- 
braced the  parcel  of  land  sued  for  in  this 
acrtion,   which  parcel  is,  by  the  modem 
map,  a  part  of  lot  7.    The  defendant  (ap- 
pellant) was  in  1883,  and  prior  and  sub- 
aeqnent  thereto,  in  the  actual  possession 
of  lot  6,  and  he  gave  the  description  of  bis 
land  to  the  assessor  a»  lot  6.  and  it  was 
8o  assessed ;  be  intending  and  understand- 
ing that  lot  6  extended  eastward  accord- 
ing to  tbe  ancient  order,  so  as  to  include 
wbat  by  the  new  map  is  part  of  lot  7.    He 
paid  the  taxes  on  lot  6 ;  and  lot  7,  not  be- 
ing paid  on,  was  sold  for  taxes.    It  does 
not  appear  that  thb  appellant  had  ever 
done  anything  in  recognition  of  the  new 
map,  or  that  he  knew  that  tbe  new  map 
-was  conformed  to  by  the  assessor  in  as- 
sessing lots  in  Woodville.    It  may  be  in- 
ferred from  the  fact  of  his  residence  in  the 
town,  and  the  recognition  by  citizens  and 
ofBcials  of  the  new  map,  that   he  was 
&-ivare  of  it,  and  that  the  assessor  was 
governed   by  it  in  assessing.    If  so,  he 
sbonld  not  be  allowed  to  defeat  the  assess- 
ment and  sale  by  bis  secret  undeistanding 


or  purpose.  A  mental  reservation  of  the 
owner  cannot  be  permitted  to  defeat 
assessment.  On  the  other  hand,  if,  until 
a  recent  date,  lot  6  was  understood  to  em- 
brace what  by  a  new  map  Is  part  of  lot  7, 
and  theownerand  occupant  was  governed 
by  tbe  former  description  in  giving  it  in  to 
tbe  assessor,  and  dldnot  know,  and  should 
not  have  known,  that  the  assessor  would 
deal  with  it  as  designated  bythenewmap, 
be  should  not  lose  his  land  The  value  of 
the  lot,  the  manner  of  its  Inclosure,  tbe  de- 
scription by  which  it  was  acquired  by  tbe 
appellant,  and  his  dealing  with  it,  might 
remove  all  uncertainty  as  to  what  would 
be  a  legal  and  just  result;  but,  in  the  ab- 
sence of  such  evidence,  the  question  is, 
should  the  court  have  excluded  from  the 
Jury  the  evidence  for  tbe  defendant?  (ap- 
pellant;) and  we  think  it  should  have  left 
the  matter  for  the  Jury  to  determine.  A 
motion  to  exclude  all  the  evidence  of  a 
party  should  be  sustained  only  where  It  is 
plainly  and  unmistakably  insufflclent  to 
maintain  the  issue. 

The  true  test  here  is  this ;  Had  tbe  case 
been  submitted  to  a  jury,  and  a  verdict 
been  rendered  tor  tbe  defendant,  would  it 
be  set  aside  as  unwarranted  by  tbe  evi- 
dence? While  we  have  a  strong  suspicion 
that  tbe  deiendant  is  seeking  to  defeat  an 
assessment  and  sale  of  the  lot  by  a  secret 
understanding  he  now  says  he  bad  at  tbe 
time  of  assessment,  and  that  he  must  have 
known  of  the  practical  adoption  by  the 
citizens  and  officials  of  the  new  map,  we 
are  not  prepared  to  say  we  would  set  aside 
a  verdict  found,  by  a  Jury  properly  in- 
structed, in  his  favor,  and,  with  this  view, 
tbe  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  when  we 
trust  all  uncertainty  will  be  removed  as  to 
the  truth  of  the  case. 

Beversed  and  remanded. 


McLehore  et  al.  v.  Carter. 
(Sitpreme  Court  of  Mississippi.    Mardi  8,  1890.) 

Tkusts— Eqottablb  Titm. 

A  bill  alleging  that  complainants  are  the 
owners  of  cei-tain  land  by  inheritance;  that  it  was 
sold  for  taxes,  that,  being  themselves  unable  to 
redeem,  they  procured  defendant  to  advance  the 
necessary  money  to  the  purchaser  at  the  tax-sale, 
and  take  the  title  to  himself  as  securit]*-;  that 
they  now  offer  to  pay  the  same,  with  interest,  to 
defendant,  and  ask  that  a  conveyance  be  made  to 
them, — is  not  demurrable  tor  want  of  equity. 

Appeal  from  chancery  court,  Copiah  conn' 
ty;  Wahren  Cowan,  Chancellor. 

Appellants,  McLemore  et  al.,  filed  tbelr 
bin  to  compel  the  appellee.  Carter,  to  re- 
convey  to  them  certain  land,  stating  in 
said  bill  the  following  tacts:  That  they 
were  owners  of  tbe  land  by  inheritance ; 
that  said  land  was  sold  for  taxes,  and 
bought  in  at  sheriff's  sale  by  one  Fugate; 
that,  being  unable  themselves  to  redeem, 
they  procured  Carter  to  advance  the  money 
necessary  to  redeem,  and  take  the  title  to 
himself  as  security;  that  Carter  did  ad- 
vance the  money,  about  f  40,  and  received  a 
conveyance  from  Fugate ;  that  they  have  of- 
fered to  pay  the  money  advanced  by  Carter, 
and  now  offer  to  pay  the  same,  with  intei^ 
est;  and  pray  that  a  conveyance  be  made 
to  them.    To  this  bill  a  demurrer  was  in- 
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terposed,  whicb  was  etisthlned,  and  the 
bill  dlBmisHed,  from  which  the  complain- 
ants appealed. 

Ramsey  <&  Willing,  for  appellants.  Mil- 
ler &  Conn,  tor  appellee. 

CooPEK,  J.  While  complainant's  bill  Is 
not  as  lull  and  epeclflc  as  it  should  have 
been  touching  the  facts  from  which  their 
tight  is  claimed  to  spring,  we  think  It 
would  be  competent,  under  its  averments, 
to  introduce  evidence  sufficient  to  sup- 
port their  right  to  redeem.  If  complain- 
ants, or  one  of  them  acting  in  behalf  of 
all,  entered  into  negotiations  with  Fu- 
gate  for  the  purchase  of  the  land  which 
had  formerly  been  theirs,  and  which  Fu- 
gate  had  bought  at  tax-sale ;  if  they  were 
the  meritorious  cause  of  the  conveyance 
being  made  to  Carter,  and  he  loaned  them 
the  money  to  pay  for  it,  or  paid  it  himself 
or  them  and  as  a  loan,  and  took  the  title 
as  mere  security  for  the  debt  due,— they 
are  en  titled  to  relief.  Robinson  y.  Leflore, 
69  Miss.  148. 

Reversed,  demurrer  overruled,  and  re- 
manded. 

Farmebs'  Loan  &  Trust  Co.  t.  Avera. 

{Swpreme  Cawrt  of  MississlpiA-    March  8, 1890.) 

TbTTBTS — FOBSESSION  OF  Tbustbb. 

The  posaessionof  a  trustee,  under  a  deed  of 
trust,  before  forecloeure,  is  insumcient  to  sustain 
aa  action  for  the  conversion  of  crude  turpentine, 
taken  from  trees  on  the  land  before  his  possession 
was  acquired,  and  sold  to  defendant 

Appeal  from  circnit  court,  Greene  coun- 
ty; 8.  H.  Tkrral,  Judge. 

The  appellant  sued  Avera,  the  appellee, 
for  a  conversion  of  crude  turpentine  taken 
from  trees  on  appellant's  land.  Avera  was 
a  dealer  in  crude  turpentine,  and  bought 
from  parties  who  were  trespassers  on  the 
land  in  thiscontroversy  mentioned,  but  de- 
fended the  suit  on  the  ground  that  appel- 
lant, the  Farmers'  Loan  &  Trust  Company, 
bad  no  right  to  sue,  and  had  not  shown 
title  to  the  land  in  question.  The  facts  as 
to  this  are  that  the  United  States  govern- 
ment, in  1853,  granted  certain  lands  to  the 
Mobile  &  Ohio  Railroad  Company.  The 
railroad  company  gave  a  deed  of  trust  on 
this  land  to  the  Farmers'  Loan  &  Trust 
Company,  which  deed  of  trust  was  intro- 
duced in  evidence,  but  no  foreclosure  was 
shown,  nor  an  injury  after  appellant  bad 
taken  possession  of  the  land  in  pursuance 
of  the  terms  of  said  deed  of  trust.  There 
was  judgment  for  defendant,  from  whicb 
the  Farmers'  Loan  &  Trust  Company  ap- 
pealed. 

Mcintosh  &  Rich  and  Brawe  <&  Alexan- 
der, for  appellant.  T.  A.  Wood,  for  appel- 
lee. 

CAMPBELr,,  J.  The  verdict  is  certainly 
wrong,  it  the  plaintiff  showed  ownership 
of  the  lands  on  which  the  turpentine  was 
taken  from  the  trees.  Probably  the  evi- 
dence would  have  been  sufficient  If  a  fore- 
closure of  the  deed  of  trust  had  been  shown, 
or  an  Injury  to  the  possession,  after  the 
plaintiff  had  taken  it,  to  sell  the  land,  in 
pursuance  of  the  authority  conferred  by 
the  deed  of  trust.  Until  foreclosure,  the 
Mobile   &   Ohio  Railroad  Company   was 


owner,  except  as  to  the  trustee,  after 
breach  of  the  condition,  etc. ;  and  there  is 
no  satisfactory  evidence  here  that  the  right 
of  action  was  in  the  plaintilf,  and  for  that 
reason  the  judgment  is  affirmed. 


HoPF  V.  Rogers. 


(67  Mln.  208) 


(Supreme  Cowrt  of  MiasiaHvpi.  Harch  10, 1890.) 
PASTNEBsmr — ^Imsividuai.  Dbbts. 
Where  a  trustee,  under  a  deed  of  trust  exe- 
onted  by  one  partner  on  partnership  property  as 
security  for  an  individual  debt,  has  recovered  the 
property  in  replevin  against  tixe  partner  executing 
tlie  deed,  who  was  in  possession  of  the  property, 
the  other  partner  most  resort  to  equity  In  order 
to  recover  it  from  the  trustee,  as  one  part  owner 
cannot  maintain  an  action  at  law  against  Iiis  co- 
owner  for  the  ]oint  proper^. 

Appeal  from  drcnitcoart,  Amite  coanty; 
J.  B.  Chrisman,  Judge. 

T.  H.  Rogers,  partner  of  plaintiff,  H.  C. 
Rogers,  owed  Block  an  individual  debt 
and  executed  to  him,  without  the  knowl- 
edge of  his  partner,  a  deed  of  trust  to  se- 
cure payment  of  same.  Default  being 
made  In  payment  of  the  debt  by  T.  El. 
Rogers,  the  trustee,  W  W.  Hoff,  levied  on 
cotton  grown  on  the  partnership  planta- 
tion, and  by  an  action  of  replevin  against ' 
T.  H.  Rogers  obtained  possession  of  the 
cotton,  to  which  H.  C.  Rogers  interposed 
a  claim,  and  brought  an  action  of  replevin 
for  the  cotton,  and  had  judgment,  from 
which  Hoff,  the  trustee,  appealed. 

C&ssedy  &  RatclitT,  for  appellant.  C.  P. 
Neilson  and  Robert  Lowry,  for  appellee. 

Campbell.,  J  A  result  was  reached  in 
this  case  which  a  chancery  court  would 
approve,  but,  under  our  execrable  system 
of  separate  administration  of  law  and  eq- 
uity, the  successful  party  must  be  deprived 
of  his  victory  because  obtained  in  a  court 
of  law,  when  it  should  have  been  in  a 
court  of  chancery.  The  case  made  by  the 
evidence  is  that  of  a  partnership  between 
H.  C.  Rogers  and  T.  H.  Rogersfor  the  plant- 
ing operations  of  the  year  18S8,  and  a  deed 
of  trust  by  T.  H  Rogers  to  Block  for  his 
individual  debt.  Replevin  was  brought 
against  T.  H  Rogers,  who  was  in  posses- 
sion of  the  cotton,  and  a  recovery  had 
against  him  by  the  trustee  in  the  deed  of 
trust.  H.  C.  Rogers,  the  injured  partner, 
brought  replevin,  when  he  should  have  re- 
sorted to  chancery,  for  one  partner  or  part 
owner  or  tenant  ia  common  cannot  main- 
tain an  action  at  law  for  the  joint  proper- 
ty against  another  co-owner.  This  Is  set- 
tled law  If  the  position  of  H.  C.  Rogers 
was  merely  defensive  it  would  be  different, 
but  he  is  an  actor  asserting  a  right  to  re- 
cover the  cotton  against  him  who  has  re- 
covered it  from  T.  H.  Rogers,  who  had 
possession  of  it,  and  as  such  be  has  no 
standing  in  a  court  of  law. 

We  regret  the  impotence  of  the  court  in 
which  the  cause  was  pending  to  redress 
the  wrong  and  enforce  the  right  of  the 
suitor;  but,  after  exhausting  all  effort  to 
find  some  ground  on  which  to  maintain 
the  rights  of  tlie  appellee  in  a  court  of 
law.  we  are  constrained  by  settled  rules 
regretfully  to  drive  him  from  the  temple 
of  justice,  taxed  with  costs,  not  because 
he  has  not  a  meritorious  case,  but  because 
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he  mistook  that  particular  apartment  In 
the  temple  where  suitors  such  as  hesbould 
apply. 
Reversed  and  remanded. 


Wood  et  aJ.  r.  Mxyek  et  »I. 
{Supreme  Cauirt  cf  Misaimppi.    March  10, 1890. ) 

COBPOB^TB  F0VBB8 — MORTGAOB — ^FBiLOTIOB. 

1.  The  execution  by  a  trading  corporation  of  a 
mortgage  ot  its  property  as  security  for  money 
horrowed  in  the  pi^>secuuon  of  Its  business  is  not 
ultra  vires.  The  power  exists  by  Implication,  in 
the  absence  of  charter  limitations. 

2.  Where  the  arguments  on  a  demurrer  and  on 
motion  to  strike  it  from  the  flies  are  heard  to- 
gether, and  the  court  should  properly  have  orer- 
mled  the  demurrer,  an  order  striMng  it  from  the 
flies  will  not  be  reversed. 

Appeal  from  chancery  court,  Galbome 
county ;  L.  McLaubim,  Chancellor. 

Meyer  &  Co.  filed  their  bill  to  foreclose  a 
mortgaRe  executed  by  the  Port  Gibson 
Cotton-Mills,  acorporation  under  the  laws 
ot  the  state,  which  mortgage  had  been 
given  to  secure  a  note  for  money  loaned 
and  other  indebtedness  to  Meyer  &  Co. 
The  directors  and  stockholders  of  the  cor- 
poration, as  well  as  the  corporation,  were 
made  parties  defendant  to  the  bill.  The 
corporation,  and  some  of  the  stockholders, 
made  no  defense,  and  a  decree  pro  confesso 
was  taken  against  such.  Some  ot  the 
stockholders  demurred  to  the  bill,  among 
other  grounds,  ailing  that  the  execution 
of  the  contracts  and  deed  of  trust  to  Mey- 
er &  Co.  was  beyond  the  capacity  of  the 
corooratlon.  and  was  therefore  ultra  vires. 
and  null  and  void.  Complainants  moved 
to  strike  the  demurrer  from  the  files ;  and 
by  agreement  both  tne  demurrer  and  the 
motion  were  beard  together,  and  the  mo- 
tion to  strike  the  demurrer  from  the  files 
was  sustained ;  and,  defendants  declining  to 
plead  further,  a  decree  was  entered  against 
them,  from  which  they  appealed. 

Tbos.  Y.  Berry,  for  appellants.  E.  8. 
Drake  and  J.  MeC.  Martin,  for  appellees. 

Cooper,  J.  The  Port  Oibson'Manofact- 
nring  Company  was  a  trading  company, 
and  as  such  had  the  implied  power  to  bor- 
row money  for  the  prosecution  ot  its  busi- 
ness. It  was  the  owner  of  its  property, 
and  as  such  owner  had  the  right  to  exe- 
cute amortgage  to  secure  Its  debts.  There 
Is  no  limitatluh  on  the  power  imposed  by 
its  charter;  and,  in  the  absence  thereof, 
snch  powers  exist  by  implication. 

The  chancellor  should  have  overruled 
the  demurrer,  instead  of  striking  It  from 
the  files:  bnt.as  therecord  showsthat  the 
motion  to  strikefromtbeflles,  and  tbe hear- 
ing of  the  demurrer,  came  on  at  the  same 
time,  we  will  not  reverse  a  right  result  be- 
cause reached  by  an  irregular  order. 

Decree  afilrmed. 


Brown  ▼.  State. 
()SupreTn«  Court  of  Mississippi.    March  17, 1890. ) 

MUKDEB  IS  THE  FiBST  DSOBBB. 

On  a  trial  for  murder,  it  appeared  that  de- 
fendant and  his  brothers  were  attending  an  elec- 
tion; that  the  affray  resulting  in  the  homicide 
was  begxm  by  one  of  the  deceased,  who  did  some- 
tiling  improper  and  unjustiflable  to  defendant's 


brother-in-law;  that  defendant  interfered  with  ofr 
fensive  words,  wlien  the  deceased  turned  on  him 
with  a  club;  that  defendant  fied,  with  a  brick  in 
one  hand  and  a  pistol  in  the  other,  warning  de- 
ceased not  to  come  on  him;  that  deceased,  not 
heeding  this  warning,  sought  to  come  up  with  de- 
fendant; that  armed  friends  of  both  deceased  and 
defendant  Joined,  as  inclination  prompted,  when 
the  affray  became  general,  and  ttiat,  after  retreat- 
ing for  a  considerable  distance,  estimated  at  from 
80  to  75  ywrds,  defendant  and  his  friends  fired, 
killing  several  of  their  pursuers.  Held  VasA, 
though  defendant  and  his  brother  had  previously 
declared  a  purpose  of  killing  two  of  the  deceased, 
the  evidence  did  not  warrant  a  conviction  for 
murder  in  the  first  degree. 

Appeal  from  circuit  court,  Clarke  coun- 
ty; S-  H.  Tehhal,  Judge. 

Indictment  of  Allen  Brown  for  murder 
in  the  first  degree.  The  killing  took  place 
in  Lauderdale  county,  but  a  change  of 
▼enne  was  taken  to  C3arke  county.  De- 
fendant was  convicted,  sentenced  to  be 
banged,  and  now  appeals. 

jB.  F.  Cocbrau  and  T.  A.  Wood,  for  ap- 
pellant.    W.  R.  Harper,  for  the  State. 

Campbeli,,  J.  The  verdict  is  manifestly 
wrong.  Tried  by  the  evidence  introduced 
by  the  state,  without  reference  to  that  for 
the  defendant,  it  cannot  be  permitted  to 
stand.  It  is  therefore  not  a  case  of  con- 
flicting testimony,  in  which  it  is  the  prov- 
ince of  the  Jury  to  dispose  of  the  conflict, 
and  where  tbe  court  would  be  concluded 
by  its  finding,  but  it  is  the  case  of  failure 
bythe  state  to  maintain  theindictment  by 
sufficient  evidence.  The  theory  of  the 
prosecution  is  that  the  Brown  brothers 
previously  declared  a  purpose  to  kill  Har- 
vey and  Bamett;  armed  themselves,  and 
went  to  Marion  on  election  day,  and  ex- 
ecuted that  purpose.  This  theory  is  sup- 
ported by  the  fact  that  they  were  at  Ma- 
rlon armed,  and  that  Harvey  and  Bamett 
were  killed.  But,  if  it  be  accepted  as  true 
that  tbe  threat  was  made  as  testified, 
there  is  absolutely  nothing  intermediate 
between  the  threat  and  the  killlngtoshow 
any c(mnection  betweenthem.  Brownand 
his  brothers  and  many  others  were  at  Ma- 
rion on  election  day,  as  they  had  a  right 
to  be,  and  not  a  word  or  act  or  look  that 
was  improper  on  the  part  of  Brown,  prior 
to  the  commencement  of  the  mel6e,\R  dint- 
ed at  by  any  witness.  That  the  affray, 
which  resulted  so  disastrously,  was  begun 
by  Bamett,  in  doing  something  improper 
and  unjustifiable  tn  Sam  Olllespie,  a 
brother-in-law  of  Brown,  is  Indisputable. 
That  Brown  interfered  by  offensive  words 
in  the  affair  between  Bamett  and  Gillespie 
appears,  and  that  Barnett,  incensed  by 
the  remarks  ot  Brown,  turned  upon  him 
with  his  club,  and  that  Brown  fled,  and 
Barnett  pursued  him,  and  that  quite  a 
number  of  armed  menjoinedin  pursuit,  and 
the  fray  became  general,  and  resulted  In 
the  killing  of  five  men,  la  clearly  shown. 
While  it  cannot  be  deduced  from  the  evi- 
dence exactly  what  was  done  by  each  par- 
ticipant, and  the  order  of  occurrences,  it 
in  an  incontrovertible  fact  that  Brown  re- 
tired from  thecontest.  and wa«  pursued  by 
Barnett  and  a  crowd  of  his  friends,  and 
that  tlie  killing  occurred  at  a  considerable 
distance,  variously  estimated  as  from  30 
to  75  yards  from   where  the  unpleasant- 
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ness  beKan.  An  explanation  ot  this  fact, 
on  any  theory  consistent  with  Brown's 
guilt,  is  impossible,  unless  it  can  be  be- 
lieved that  he  retreated  or  withdrew  Tor 
the  purpose  of  enticing  Barnett  to  a  point 
at  which  he  could  slay  him,  but  for  this 
there  is  no  sapportin  the  evidence.  Brown 
retired,  after  provoking  Barnett,  because 
be  shrank  from  a  contest  with  him;  and 
the  only  allurement  he  offered  to  Induce 
Barnett's  pursait  was  a  brick  in  one  hand 
and  a  pistol  in  the  other,  as  he  sought  to 
get  away,  while  he  warned  Barnett  not 
to  come  on  him.  Barnett  sough  t  to  come 
up  with  Brown  to  punish  his  insolence, 
and  friends  of  the  pursued  and  pureuer 
Joined,  us  inclination  prompted.  It  was 
truly  a  lamentable  affair,  but  a  verdict  of 

failty  ot  murder  cannot  be  predicated  of  a 
omicide  caused  by  the  pursued,  under  the 
circumstances  shown  by  the  evidence. 
We  might  comment  at  length  on  the  evi- 
dence, but  deem  it  unnecessary.  Suffice  it 
to  say,  we  have  maturely  considered  It.  in 
all  its  aspects,  under  a  solemn  sense  of  the 
great  responsibility  devolved  upon  UB,  and 
feel  no  hesitation  as  to  oor  duty  to  set 
aside  the  verdict. 

If  any  man  disposed  to  be  Just  shall 
doubt  the  correctness  of  this  conclnsion, 
let  him  calmly  and  dispassionately  consid- 
er the  matter  as  we  have  done.  Let  him 
reverse  the  picture,  and  behold  Sam  Gilles- 
pie mdely  offering  some  indignity  to  Bar- 
nett, and  Harvey,  the  brother-in-law  of 
Barnett,  interposing  angrily  to  demand 
why  Gillespie  had  thus  treated  his  brother- 
in-law,  and  that  Sam  Gillespie,  with  a  club 
in  band,  turned  on  Harvey  to  punish  his 
insolent  interference,  and  that  Harvey, 
with  pistol  in  one  hand  and  brick-bat  in 
the  other,  retired,  warning  Gillespie  not  to 
come  on  blm,  or  he  would  kill  him,  and 
that  Harvey  was  joined  by  his  friends  and 
Gillespie  by  his,  and  Gillespie  and  friends 

gressed  on  Harvey  and  bis  friends,  who 
ad  retreated  from  80  to  75  yards,  when 
the  pursued  fired,  and  killed  the  pursuers. 
Would  a  conviction  of  the  slayers,  under 
these  circumstances,  be  approved? 

Here  justice  shall  be  done,  though  the 
heavens  fall.  Elsewhere  passion  and  prej- 
udice may  sway,  but  in  the  temple  of  jus- 
tice there  is  no  distinction  as  to  rights  be- 
'  tweenthe  rich  and  poor,  the  high  and  low, 
the  noble  and  mean,  the  white  and  colored. 
Herejustice  reigns  and  governs,  and  knows 
no  distinction  between  suitors,  except  to 
listen,  it  may  be,  with  more  attentive  ear 
to  the  plaint  of  wrong  done  to  the  poor 
and  humble,  because  of  the  knowledge 
that,  among  thoughtless  or  unprincipled 
men,  they  are  the  more  likely  to  be  the  vic- 
tims of  injustice  and  wrong.  Our  consti- 
tution and  laws  and  courts  know  no  dis- 
tinction among  classes,  in  the  administra- 
tion of  justice,  and  our  noble  Anglo-Saxon 
race,  justly  proud  of  its  history  and  su- 
periority, should  be  careful  to  shield  from 
any  injustice  the  inferior  and  dependent 
people  In  their  midst,  and  should  be  ever 
ready  to  accord  to  them  the  same  immuni- 
ty from  wrong,  and  the  same  right  of  self- 
defense,  which  belong  to  all.  Happily, 
this  feeling  is  general  among  us,  but,  in  a 
conflict  in  which  the  participants  are  divid- 
ed by  race  lines,  it  is  hard  to  avoid  a  nat- 


ural leaning  to  the  side  on  which  nature 
has  placed  one;  and,  because  of  our  past 
history  and  present  circumstances,  it  Is 
difficult  to  embrace  the  idea  that  one  man 
has  the  same  right  as  another  to  be  undis- 
turbed in  his  person  and  pursuits,  and  the 
same  right  to  defend  himself,  when  as- 
sailed, as  another. 

Testing  this  case  by  these  Just  and  ac- 
knowledged principles,  divested  of  all  pas- 
sion or  prejudice,  and  the  result  we  have 
reached  cannot  fail  to  be  acceptable  to  all 
acquainted  with  the  facts  as  presented  to 
us  by  the  record  before  us,  and  capable  ot 
appreciating  such  high  considerations. 

Reversed  and  remanded. 

(»  Aim.  MT) 
North  Birmingham  St.  R.  Co.  y.  Caloeb- 

WOOD. 

{Suprenne  Cowrt  of  Aldbaima.  Jan.  81,  1890.) 
Street  Railboass— Injtbies  to  Fassenoeb. 
1.  Where  a  municipal  oidinanoe  prohibits 
trains  of  street-cars  from  stopping  on  the  east  side 
of  a  street  when  moving  westward,  or  on  the  west 
side  when  moving  eastward,  and  in  on  action 
against  the  street-oar  company  for  negligence  the 
complaint  alleges  that  the  negligence  was  the 
failure  of  the  train  to  stop  a  sufficient  length  of 
time  on  the  west  side  of  the  street  to  enable  plain- 
tiff to  alight,  and  the  evidence  shows  a  failure  to 
stop  a  train  going  west  on  the  east  side,  there  is 
a  fatal  variance. 

3.  When  plaintUt's  evidence  to  flx  negligence 
on  defendant  tends  to  show  contributory  negligenoa 
on  the  part  of  plaintlit,  it  is  not  error  to  refuse  to 
charge  "that  the  burden  of  proof  establishing  con- 
tributory negligence  rests  on  defendant. " 

8.  It  is  not  necessary  that  tbe  contributory 
negligence  should  be  the  sole  cause  of  the  injury 
in  order  to  bar  recovery,  but  it  is  sufficient  if  it  be 
one  of  two  or  more  concurring  efficient  causes. 

4.  It  is  not  error  to  refuse  to  charge  that  the 
jury  should  "find  for  plaintiff  for  suoh  amount  of 
damages  as  the  piooi  may  show  slie  ought  to  re- 
ceive, "as  the  amount  of  the  recovery  stionld  be 
limited  to  that  claimed  in  the  complaint 

6.  If  the  conductor  of  the  street-car  was  not 
In  tiis  place  on  the  car,  and  the  train  stopped  any- 
where on  the  street  in  apparent  response  to  the 
pulling  of  the  bell-cord  Iqr  plaintiff,  and  she,  be- 
lieving reasonably  that  the  stop  was  made  for  the 
purpose  of  allowing  her  to  alight,  was  injured  In 
attempting  to  do  so,  the  question  of  contribntocy 
negligence  is  one  of  fact  for  the  jury. 

6,  The  residents  of  a  municipality  must  be 
held  to  know  the  rule  as  to  the  place  of  stopping 
of  trains  of  street-cars  prescribed  by  an  ordinanoe 
of  the  city. 

Appeal  from  city  court  of  Birmingbam; 
H.  A.  Sharps;,  Judge. 

Action  by  Martha  M.  Calderwood 
against  the  North  Birmingham  Street  Rail- 
road Company.  The  court,  at  plaintiff's 
request,  gave  the  following  charges:  "  (2) 
I  charge  you  that  contributory  negligence 
on  the  part  of  the  plaintiff,  to  avail  the  de- 
fendant as  a  defense  to  this  action,  must 
be  the  proximate  cause  of  the  Injury,  and, 
if  it  is  notthe  proximate  cause  ot  the  Inju- 
ry, It  cannot  bie  invoked  as  a  defense.  (3) 
That  the  burden  ot  proof  establishing  con- 
tributory negligence  rests  on  the  defendant 
(4)  The  court  charges  the  jury  that  if  they 
believe  from  the  testimony  of  the  witness- 
es in  this  case  that  on  the  2d  day  of  Octo- 
ber, 1887,  the  plaintiff  was  a  passenger  oa 
the  train  of  the  defendant's  dummy  line, 
running  from  North  Birmingham  to  Nine- 
teenth street,  in  the  city  of  Birmingham. 
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down  First  avenne;  and  U  said  train 
stopped  on  First  arenue,  near  Twentieth 
street,  Irom  the  purpose  of  letting  oO  pas- 
senKers,  among  whom  was  the  plaintiff, 
and  aald  testimony  leaves  it  uncertain  on 
which  side  of  the  Twentieth  street,  east  or 
west,  the  train  stopped, — then,  in  the  ab- 
sence of  proof  to  the  contrary,  the  jury 
would  have  the  right  to  infer  Eind  iiidnlge 
the  presamption  that  the  train  did  stop 
on  that  Bide  of  Twentieth  street,  on  First 
avenue,  where  it  was  required  by  the  or^ 
dliianee  of  the  city  and  the  rales  of  the 
company  to  stop,  and  not  on  that  side  of 
the  Twentieth  street  where  it  was  forbid- 
dentostop.  (5)  Theconrtchargesthejury 
that  if  they  believe  from  the  evidence  that 
the  defendant  was,  on  the  2d  day  of  Octo- 
ber, 1887,  a  passenger  on  the  dummy  line 
of  the  defendant,  running  from  North  Bir- 
mingham to  the  Nineteenth  street,  in  the 
ctty  of  Birmingham,  and  that  the  train 
came  to  u  fall  stop  on  First  avenae,  near 
Twentieth  street,  and  on  the  west  side 
thereon,  and  that  this  was  the  place  where 
the  said  train  usually  stops  for  letting  oft 
passengers,  and  that  passengers  on  said 
train,  among  whom  was  the  plaintiff,  de- 
sired to  get  off,  then  it  was  the  duty  of 
the  defendant  to  stop  its  train,  at  that 
time  and  place,  a  sofBcient  length  of  time 
to  allow  the  piassengers  to  alight  ur  get 
oO  of  said  train;  andif  the  Jury  believe  from 
the  evidence  that  this  plaintiff  attempted 
tu  get  off  of  said  train  when  it  came  to  a 
stop,  and  started  immediately  to  get  off 
of  said  train,  and  continued  with  due  and 
reasonable  care  to  get  off  after  she  start- 
ed, and  defendant  moved  forward  its  train 
suddenly,  without  allowing  suiBcient  time 
for  her  to  get  o0,  and  threw  the  plaintiff  to 
the  ground  or  on  the  street  with  such  force 
as  to  cause  a  severe  and  painful  injury  to 
her  hip  and  thigh,  without  fault  or  negli- 
^nce  on  her  part,  then  this  is  an  act  of 
n^ligence  on  the  part  of  the  defendant 
-which  will  sustain  an  action;  and  the 
court  further  charges  the  jury  that  if  they 
further  believe  from  the  evidence  that,  by 
reason  of  the  negligence  of  the  defendant 
by  thus  moving  forward  its  train,  and 
without  fault  or  negligence  on  her  part, 
the  plaintiff  received  a  severe  and  painful 
injnry  in  her  hip  and  thigh,  and  has  suf- 
fered great  mental  and  physical  pain,  and 
that  said  injury  is  permanent,  and  that 
she  has  suffered  great  mental  and  physical 
pain  as  the  proximate  cause  thereof,  then 
they  may  find  for  the  plaintiff  for  such 
amount  of  damages  as  the  proof  may  show 
she  onght  to  receive. " 

The  court  refused  defendant's  request  to 
charge,  as  follows:  "  (1)  If  the  jury  believe 
the  evidence  in  this  case,  they  must  find  for 
the  defendant,  the  North  Birmingham 
Street  Railroad  Company.  (2)  If  the  jury 
believe  from  the  evidence  in  this  case  that 
the  plaintiff,  Mrs.  Calderwood,  on  the  2d 
October,  1887,  on  her  return  from  North 
Birmingham  on  the  defendant's  train,  at- 
tempted to  leave  said  train  on  the  east 
side  of  Twentieth  street,  in  the  city  of  Bir- 
zningham,  without  giving  noticeto  the  de- 
fendant's conductor  in  charge  of  said  train, 
tben  .they  must  find  for  the  defendant,  un- 
less the  proof  further  shows  that  such  con- 
ductor, or  some  other  employe  of  the  de- 


fendant, knew  of  her  purpose  to  leave  said 
train  in  time  to  warn  her  not  to  make  the 
attempt,  and  failed  to  give  such  warning. 
(3)  That  there  is  no  evidence  before  the 
jury  showing,  or  tending  to  show,  any 
negligence,  either  in  the  defendant,  or  in 
any  of  its  employes  or  servants,  which 
caused  or  contributed  to  the  injuries  of 
which  the  plaintiff  complains;  andthejury 
must  therefore  find  for  the  defendant  in 
this  case,  without  regard  to  the  hurts,  in- 
juries, or  sufferings  of  the  plaintiff.  (4) 
That  every  person  of  matare  years  is  bound 
to  know  the  law,  and  the  Jury,  in  the  con- 
sideration of  this  case,  mnst  consider  the 
plaintiff,  Mrs.  Calderwood,  as  having 
known,  on  the  2d  October,  1887,  the  laws  of 
the  city  of  Birmingham  fixing  the  stations 
on  street  railroads  where  said  railroads 
were  required  to  receive  and  deliver  pas- 
sengers, and  prohibiting  them  from  stop- 
ping elsewhere  for  that  purpose;  andif  the 
evidence  satisfies  the  Jury  that  the  defend- 
ant's train,  on  which  plaintiff  was  riding 
on  her  return  from  North  Birmingham  on 
the  2d  October,  1887,  was  forbidden  by  law 
to  stop  on  tbeeast  side  of  Twentieth  street 
to  receive  or  deliver  passengers,  and  that 
the  plaintiff,  Mrs.  Calderwood,  attempted 
to  leave  said  train  on  the  east  side  of  said 
Twentieth  street,  they  must  find  for  the 
defendant  in  this  case,  unless  the  proof  fur- 
ther shows  to  the  JuryUiat  the  plaintiff 
had,  before  attempting  to  leave  said  train, 
given  notice  totbeconductoronsaid  train, 
or  some  other  servant  of  the  defendant  on 
said  train,  plainly  and  distinctly,  of  her 
purpose  to  leave  said  train  on  the  east 
side  of  Twentieth  street,  and  that  said 
conductor  or  other  servant  of  the  defend- 
ant knew  shewas  about  to  leave  the  train 
at  the  time  she  attempted  to  leave  it,  In 
time  to  prevent  her  being  injured  in  so  at- 
tempting to  leave  said  train,  and  negli- 
gently failed  to  take  steps  to  prevent  such 
injury ;  and  the  mere  pulling  of  the  con- 
ductor's signal  bell-cord,  or  what  was  sup- 
posed by  the  plaintiff  to  be  such  bell-cord, 
by  the  plaintiff,  or  some  other  passenger, 
without  the  knowledge  or  consent  of  the 
conductor  on  said  train,  w^ould  not  be 
such  notice  of  the  plaintiff's  purpose  to 
leave  said  train,  either  to  the  conductor  or 
any  other  servant  of  the  defendant  on  said 
train.  (6)  That  the  defendant,  the  North 
Birmingham  Street  Railroad  Company, 
had  the  right,  and  it  was  its  duty,  to  make 
and  enforce  all  reasonable  rules  and  regu- 
lations for  the  safe  running  of  its  trains, 
and  the  safe  transportation  of  its  passen- 
gers; and  if  the  jury  believe  from  the  evi- 
dence that  one  of  these  rules  and  regula- 
tions forbade  passengers  to  pull  the  con- 
ductor's  signal  bell-cord,  and  that  this  was 
a  reasonable  and  proper  regulation,  and 
that  the  defendant  and  its  servants  exer- 
cised reasonable  and  proper  diligence  to 
bring  it  to  the  knowledge  of  the  public, 
and  of  passengers  on  its  trains,  including 
the  plaintiff ;  and  if  the  Jury  believe  from 
the  evidence  that  the  plaintiff  might,  by 
reasonable  care,  have  known  of  said  regu- 
lations either  from  notices  thereof  printed 
on  the  schedules  of  the  defendant,  and  cir- 
culated among  the  public,  orfrom  placards 
posted  up  in  the  car  on  which  the  plaintiff 
was  traveling;  and  if  the  jury  further  be- 
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Ueve  that  tbe  plaintiff,  without  the 
knowledge  or  consent  of  the  conductor  of 
tbe  defendant  on  said  train,  dlBregarded 
and  violated  this  regulation,  and  usarping 
the  tunctione  of  said  conductor  by  pnlllng 
what  she  supposed  was  the  conductor's 
signal  bell-cord,  or  if  she,  in  conjunction 
and  agreement  with  Mrs.  Clobb,  or  any 
other  person,  pulled  said  bell-cord,  in  the 
attempt  to  stop  defendant's  train,  at  a 
point  where  said  train  was  forbidden  by 
law  to  stop  tor  recdvlng  or  delivering  pas- 
sengers, or  fur  any  purpose,  except  to  pre- 
vent accidents  or  in  case  of  necessity,  and 
the  plaintiff  then  attempted  to  leave  said 
ti'ain  where  it  was  forbidden  to  stop  by 
lawto  discharge  orrecelve  passengers, and 
In  such  attempt  was  hurt,  as  alleged  In 
said  complaint,— tbe  Jury  must  find  for  the 
defendant."  "(7)  That  if  the  Jury  believe 
trom  the  evidence  that  the  plaintiff,  Mrs. 
Calderwood,  while  being  carried  as  a  pas- 
senger on  the  defend  ant's  train  going  west- 
ward  on  First  avenue,  and  approaching 
tbe  east  side  of  Twentieth  street,  in  Bir- 
mingham, Ala.,  she,  the  plaintiff,  without 
the  knowledge  or  consent  of  the  conductor 
of  said  train,  pulled  the  bell-cord  of  the 
conductor,  in  response  to  which  the  engi- 
neer stopped  the  train  at  a  place  where,  by 
tbe  laws  of  the  city  of  Birmingham,  he  was 
forbidden  to  stop  tor  receiving  and  deliv- 
ering passengers,  and  that  the  plaintiff 
was  injured  while  attempting  to  get  off  of 
said  train  by  the  engineer's  starting  said 
train  again,  in  obedience  to  tbe  i-equire- 
mente  of  the  laws  of  the  city  of  Birming- 
ham, and  without  notice  or  knowledge  of 
the  purpose  or  attempt  of  the  plaintiff  to 
get  off  there,  and  wltbout  any  orders  trom 
the  conductor  of  said  train  to  start  again, 
then  the  injuries  received  by  the  plaintiff 
were  the  result  of  her  own  act,  and  she 
cannot  recover  anything  therefor  in  this 
action.  (8)  That  it  the  Jury  believe  from 
tJie  evidence  that  the  damagre  of  which  the 
plaintiff  complains  was  received  on  the  east 
side  of  Twentieth  street,  in  the  city  of  Bir- 
mingham, Ala., then, under  the  allegations 
ot  the  complaint  in  this  cause,  the  Jury 
must  find  tor  the  defendant. " 

Judgment  wasrendered  torplalntifl,  and 
defendant  appealed. 

Barrett  <ft  ^ne/erwoo</,  tor  appellant.  A, 
Y.  Harper,  tor  appellee. 

SoMBRTiLLB,  J.  The  action  is  brought 
tor  an  injury  received  by  the  plaintiff  in 
stepping  from  the  train  ot  tbe  defendant's 
street  railroad,  which  was  operated  by  a 
ateam  dummy  engine,  in  the  city  ot  Bir- 
mingham. The  verdict  of  the  jury  was  for 
the  plaintiff  in  the  sum  of  f  6,000  damages. 
The  alleged  negligence  ot  the  defendant,  as 
averred  in  the  complaint,  was  the  failure 
ot  tbe  engineer  ot  tbe  train  to  stop  a  suffi- 
cient length  of  time  to  enable  the  plaintiff 
to  safely  alight  on  the  west  side  of  Twen- 
tieth street,  where  trains  were  accustomed 
to  stop  to  deliver  passengers. 

1.  Tbe  defendant,  in  the  eighth  charge, 
requested  the  court  to  instruct  the  Jury 
that  if  they  believed  from  the  evidence 
that  the  damage  complained  of  was  re- 
ceived on  the  east  side  of  said  street,  then, 
under  tbe  allegations  ot  the  complaint, 
the  Jury  must  find  for  the  defendant;  ln° 


other  words,  that  there  would  be  a  fatal 
variance  between  the  allegations  and  the 
proof. 

We  think,  under  the  facts  ot  the  case, 
the  place  of  stopping  was  material,  and 
that  the  court  erred  in  not  giving  the 
charge.  It  was  shown  by  the  evidence 
that  a  municipal  ordinance  of  the  city,  reg- 
ulating the  running  and  stopping  ot  street- 
cars, required  each  stop  to  be  madejust  be- 
yond the  far  crossing. from  thecaror  dum- 
my engine,  "  so  as  to  clear  the  street  or 
avenue  from  the  sidewalk,  "and  prohibit- 
ed a  violation  of  this  regulation  under  a 
penalty  as  a  misdemeanor.  The  ordinance 
thus  prohibited  trains  to  stop  on  the  east 
side  of  streets  when  moving  westward,  or 
on  the  west  side  when  moving  eastward, 
either  to  receive  or  deliver  passengers. 
They  were  require  to  cross  the  street  be- 
fore coming  to  a  stop ;  and  the  evidence 
shows  that  this  was  the  custom  of  the 
company,  except  in  cases  of  necessity,  to 
avoid  accident,  or  collision  with  vehicles 
or  pedestrians.  The  train,  in  this  case, 
was  moving  westward  at  the  time  of  the 
acccident.  The  lawful  stopping  place, 
therefore,  was  on  the  west  side  of  'Twen- 
tieth street.  It  was  unlawful  to  stop  on 
the  east  side  tor  the  purpose  of  allowing  a 
passenger  to  alight.  The  contract  of  the 
defendant  with  the  plaintiff,  as  a  passen- 
ger on  its  cars,  must  necessarily  imply  an 
agreement  to  stop  on  the  west,  and  not  on 
the  east,  side.  Tbe  duties,  therefore,  im- 
posed by  law  on  tbe  defendant's  servants 
were  materially  different  at  the  two 
places.  At  the  lawful  stopping  place  they 
were  compelled  to  stop  to  deliver  the  plain- 
tiO  on  receiving  proper  notice  ul  her  desire 
to  stop,  or  show  some  lawful  excuse  for 
their  failure  to  do  so.  This  stop  was  re- 
quired to  be  for  a  time  reasonably  suffi- 
cient to  enable  her  to  conveniently  alight. 
Railroad  Co.  v.  Miles.  6  South.  Rep.  696, 
88  Ala.  — .  And  the  duty  of  keepinga  dil- 
igent lookout  rested  on  the  engineer  and 
conductor  to  see  thata  premature  start  ot 
the  train,  such  as  might  endanger  her 
safety,  should  not  be  negligently  made. 
No  such  duties  were  required  at  a  place 
where  it  was  unlawful  to  stop  for  the  pur- 
pose of  delivering  passengers,  unless  those 
in  charge  of  the  train  elected  to  stop,  in 
violation  ot  law,  and  thei-eby  induce  tbe 
plaintiff  to  alight.  In  such  case,  on  being 
informed  of  her  presence  and  desire,  they 
would  presumptively  be  cbargeable  with 
negligence,  it  they  tailed  to  stop  tor  a  time 
reasonably  sufficient  to  permit  a  safe  exit 
from  the  train.  The  case  of  Railway 
Co.  v.  Sistrunk,  85  Ala.  352,  5  South.  Rep. 
79,  is  distinguishable  from  this  case  on  the 
obvious  ground  that  the  alleged  variance 
of  place  there  was  immaterial,  the  duties 
ot  the  defendant  to  the  plaintiff  being  pre- 
cisely identical  at  each.  For  the  error  ot 
refusing  this  charge  the  Judgment  ot  the 
city  court  must  be  reversed. 

2.  Contributory  negligence  is  defensive 
matter,  and  the  burden  of  establishing  it 
is  ordinarily  cast  on  tbe  defendant;  but 
this  is  not  a  correct  proposition  where  the 
plaintiff's  own  testimony,  which  seeks  to 
fix  negligence  on  the  defendant,  inculpates 
himself  also,  as  it  tends  to  do  in  this  case. 
Railroad  Co.  v.  Shearer,  58  Aia.  672.    Or, 
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tostatetbe proposition  otherwise:  "Wlien 
the  plaintiff  shows  n^ligence  on  the  part 
of  the  defendant,  and  there  is  nothing  to 
Impiy  that  the  plaintiff  brought  on  the  in- 
jury by  his  own  negligence,  then  the  bur- 
den of  proof  is  on  the  defendant  to  show 
thattbe  plaintiff  wasgniity of  negligence. " 
Cassidy  v.  Angell,  84  Amer.  Kep.  690; 
Whart.  Neg.  §§  423,  425.  The  third  charge 
requested  by  the  plaintiff  should  not  have 
been  given. 

8.  So  thesecondcharge  would  have  been 
less  liable  to  mislead  If  it  had  asserted  that 
contributory  negligencecannot  beinvoked 
as  a  defense  unless  it  is  a  proximate  cause, 
instead  of  the  proximate  cause,  of  the  in- 
Jury.  It  need  not  be  the  sole  cause,  but  it 
is  sufficient  if  it  be  one  of  two  or  more 
concurring  efficient  causes.  Slstrunk's 
Case,  85  Ala.  S62,  5  South.  Rep.  79,  supra. 

4.  The  fourth  charge  given  for  the  plain- 
tiff was  also  erroneous.  Whether  the  train 
stopped  on  the  west  or  the  east  side  of  the 
street  was  a  material  issue  on  the  trial, 
and  it  should  have  been  determined  by  the 
Jury  on  the  evidence,  without  reference  to 
any  presumption  supposed  to  arise  from 
duty  to  stop  on  the  west  side,  which  was 
imposed  by  the  city  ordinance. 

5.  There  was  some  evidence  from  which 
the  Jury,  in  our  Judgment,  were  authorized 
to  infer  that  the  stoppage  was  on  the  west 
side  of  the  street;  and  the  objection  to  tlie 
fifth  charge  requested  by  plaintiff,  based 
on  this  ground,  is  not  tenable.  If  this  in- 
struction had  limited  the  amount  of  recov- 
ery to  that  claimed  In  the  complaint,  we 
see  no  error. 

6.  The  question  of  the  plaintiff's  alleged 
contributory  negligence  was  properly  left 
to  the  Jury  as  a  question  of  fact.  We 
would  not,  under  the  evidence,  be  justified 
in  deciding  it  adversely  to  her  as  a  matter 
of  law.  Railroad  Co.  v.  Perry, 87  Ala.  392, 
0  South.  Rep.  40,  and  cases  cited.  If  the 
conductor  was  not  in  his  place  on  the  car, 
and  the  train  stopped  anywhere  on  the 
street  in  apparent  response  to  the  pulling 
of  the  bell-cord  by  the  plaintiff,  and  she, 
believing  reasonably  that  the  stop  was 
made  for  the  purpose  of  allowing  her  to 
alight,  attempted  to  do  so,  the  question 
of  her  contributory  negligence  would  be 
one  of  fact,  to  be  properly  left  to  the  jury. 
In  this  view,  all  of  the  defendant's  charges, 
from  the  first  to  the  fifth,  Inclusive,  and 
also  the  seventh,  were  erroneous  and  prop- 
erly refused.  And  the  fifth  charge  was 
misleading,  because  it  excluded  the  phase 
of  the  case  last  adverted  to  by  us,  in- 
volving the  duties  arising  from  a  stoppage 
at  another  than  lawful  station  or  place 
for  the  delivery  of  passengers. 

7.  The  plaintiff,  in  our  judgment,  must 
beheld  to  knowthe  ruleof  stopping  on  the 
further  side  of  the  street,  as  prescribed  by 
the  city  ordinance.  "  It  Is  well  established 
that  the  residents  within  a  municipality 
must  take  notice  of  the  ordinances,  and  it 
is  frequently  stated  that  ordinances  have 
the  force  and  effect  of  laws  within  the 
limits  of  thecorporatlon. "  Horr.  &  B.  Mun. 
Ord.  158.  This  principle  seems  sound, 
when  applied  to  any  person  within  a  mu- 
nicipality who  contracts,  even  by  Implicar- 
tion,  with  reference  to  such  ordinances, 
when  operative  as  police  regulations.    The 


contract  here,  as  we  have  seen,  by  neces- 
sary intendment  was  that  the  delivery  of 
the  plaintiff  as  a  passenger  was  to  be  at 
a  regular  stopping  place,  such  as  would 
not  be  violative  of  any  existing  and  law- 
ful police  regulation.  This  devolved  on 
her  the  responsibility  of  intonning  herself 
of  what  we  may  pronounce  an  every-day 
Incident  of  street-railway  travel.  Mitchell 
V.  Railway  Co.,  61  Mich.  236,  16  N,  W. 
Rep.  388. 

The  foregoing  view  is  not  inconsistent 
with  the  principle  settled  in  this  state,  but 
denied  in  many  other  jurisdictions,  that 
courts  will  not  take  Judicial  notice  of  mu- 
nicipal by-laws,  but  require  them  to  be 
proved  as  facts,  (Case  v.  Mayor,  80  Ala. 
538;  Horr.  &  B.  Mun.  Ord.  158  ;1  nor  with 
the  rule  that  such  an  ordinance  will  not 
be  permitted  to  create  a  civil  right  in 
favor  of  a  third  person,  based  on  the  neg* 
llgence  of  one  falling  to  obey  it,  (Heeney  v. 
Sprague,  23  Amer.  Rep.  502;  Flynn  v. 
Canton  Co.,  17  Amer.  Rep.  603;  KIrby  V. 
Association,  74  Amer.  Dec.  682.)  Reversed 
and  remanded. 


(«8  Ala.  641} 

Thobikqton  v.  City  Councti.  or  Montv 

QOMEKV. 

(Supreme  Court  etf  Alabama.    Dec.  18,  1889.) 
Eqtjrrr— Unswobn  Ajtswbb— Tax-Thlm. 

1.  Complainant,  a  purchaser  at  a  tax-sale, 
sought  to  restrain  the  sale  of  the  same  property 
for  taxes  of  previous  years.  The  answer  of  the 
city  averred  that  complainant  was  not  in  fact  the 

EUTchaser,  but  that  the  property  was  bid  in  by 
er  father,  who  was  the  husDand  and  trustee  of 
the  owner,  and  procured  the  certificate  to  be  issued 
in  her  name,  and  to  be  delivered  to  him;  com- 
plainant furnishing  no  money  for  the  purchase. 
Seld  that,  the  answer  being  unsworn,  and  there- 
fore (Code  Ala.  1886,  \  S424)  not  evidence,  com- 
plainant was  not  required  to  prove  that  the  money 
with  which  the  purchase  was  made  was  furnished 
by  her,  and  not  oy  the  tax-payer,  or  by  Qie  hus- 
band and  trustee  of  the  latter. 

3.  The  fact  that  the  purchaser  at  a  tax-sale  is 
the  daughter  of  the  tax-payer,  and  that  the  hus- 
band and  trustee  of  the  latter  made  the  bids,  and 
handed  in  the  money,  is  not  enough  to  stamp  Xba 
transaction  as  fraudulent,  nor  to  shift  the  burden 
on  the  purchaser  of  shomng  that  the  money  used 
in  the  purchase  was  hers. 

Appeal  from  chancery  court,  Montgom- 
ery county;  John  A.  Foster, Chancellor. 

Bill  by  Sallte  C.  Thorington  against  the 
city  council  of  Montgomery  for  an  injunc- 
tion against  the  sale  of  three  lots  under  a 
chancery  decree  rendered  in  1884,  and  af- 
firmed, on  appeal,  in  December,  18B6,  order- 
ing thesale  of  these,  and  three  other  lots,  for 
the  unpaid  taxes  of  1873  to  1882,  Inclusive. 
In  October,  1885,  the  city  sold  the  three  lots 
in  question,  under  the  act  of  February  17, 
1885,  for  the  taxes  of  1884,  leaving  the  oth- 
er three  unsold,  sufficient  in  value  to  satis- 
fy the  taxes  for  the  previous  years.  Com- 
plainant became  the  purchaser  at  the  sale 
in  1885,  and  the  certificate  was  made  out 
in  her  name.  The  answer  substantially 
admitted  the  material  allegations  of  the 
bill,  but  a  demurrer  on  several  grounds 
was  also  interposed,  and  a  motion  made 
to  dismiss  the  bill  for  want  of  equity. 
The  chancellor  sustained  the  demurrer, 
dissolved    the  injunction,  and  dismissed 
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tbe  bill ;  but  his  decieion  waa  reversed  by 
the  supreme  court.  82  Ala.  691,  2  South. 
Bep.  513. 

Arrlngton  <£  Orabam  and  Winter  & 
Wiater,  for  app^ant.  Jones  &  Falkaer, 
for  appellee. 

Stone,  C.  J.  This  case  was  before  us  at 
a  former  term.  82  Ala.  591,  2  South.  Rep. 
613.  We  then  held  the  bill  contained  eq- 
uity. We  ruled,  further,  that  Mrs.  Thor- 
Ington,  the  purchaser  of  three  of  the  six 
lots  at  the  tax-sale  of  1886,  was  entitled, 
no  other  equities  intervening,  to  have  the 
three  lots  not  sold  at  the  former  sale  Qret 
sold  under  the  decree  for  the  older  taxes, 
before  resorting  to  the  lota  pui-chased  by 
her.  The  case  had  been  decided  in  the 
court  b^ow  on  motion  to  dismiss  the  in- 
junction for  want  of  equity,  and  our  rul- 
ing was  based  alone  on  the  case  made  by 
tbe  bill.  When  the  case  returned  to  the 
court  below,  it  was  submitted  for  final 
decree  on  the  bill,  the  answer,  and  the  ex- 
hibit to  each,  without  other  testimony. 
Tbe  chancellor  dismissed  the  bill,  holding 
that  complainant  had  not  made  a  case  for 
relief. 

The  substance  of  tbe  case  made  by  the 
bill  will  be  found  in  the  report  on  the  for- 
mer hearing,  (82  Ala.  591, 2  South.  Rep.  613,) 
and  need  not  be  here  repeated.  Tbe  biU 
remains  as  it  was  originally  framed. 
Sworn  answerwas  waived  under  the  stat- 
ute, and  the  answer  was  filed  without 
oath.  It  "is  entitled  to  no  more  weight 
as  evidence  than  the  bill. "  Code  1886,  S 
8424.  Its  admlsHlone,  however,  are  evi- 
dence against  the  defendant, — conclusive 
evidence;  tor  it  is  not  permissible  to  dis- 
prove them.  McQehee  v.  Lehman,  65  Ala. 
816;  Latham  v.  Staples,  46  Ala.  462.  Par- 
agraph 6  of  the  answer  contains  this  lan- 
guage :  "  Respondent  admits  that  it  levied 
a  tax  for  the  year  1885,  [1884?]  as  stated 
in  the  sixth  paragraph  of  the  bill,  and 
that  the  assessment  was  made  against  the 
property  therein  mentioned  as  the  proper- 
ty of  Mary  E.  Winter,  and  that,  the  said 
Mary  E.  Winter  having  failed  to  pay  said 
tax,  decrees  were  rendered  by  the  Hon.  E. 
A.  Geaham,  recorder  of  the  city  of  Mont- 
gomery, as  stated  in  said  paragraph ;  and 
that  said  property  was  advertised  for 
sale,  and  offered  for  sale,  as  stated  in  said 
paragraph,  and  that  the  same  was  bid  off 
in  the  name  of  complainant  at  the  sale 
thereof,  and  that  a  certificate  of  purchase 
was  given  in  the  nameof  thecomplainant, 
by  the  clerk  of  the  city  council,  for  ea^^h 
piece  of  property  so  advertised  and  sold. 
But  respondent  avers  that  complainant 
did  not  in  fact  purcliase  said  property, 
was  not  present  at  said  sale,  but  that 
said  property  was  bid  off  by  Joseph  S. 
Winter,  the  husband  of  Mary  E.  Winter, 
and  the  father  of  complainant,  and  that 
said  Joseph  S.  Winter  paid  the  amount  so 
bid  for  each  piece  of  property,  and  at  his 
request  the  clerk  of  the  city  council  gave 
the  certificates  of  purchase  in  tbe  name  of 
complainant,  but  delivered  the  same  to 
Joseph  S.  Winter.  And  respondent  denies 
that  complainant  furnished  any  money, 
directly  or  indirectly,  or  incurred  any  lia- 
bility to  any  person  for  themoneyso  used, 
but  avers  that  complainant  only  permitted 


tbe  use  of  her  name  by  her  father,  Joseph 
S.  Winter,  in  tbe  said  transaction. " 

The  certificates  of  purchase  given  by  the 
clerk  state  that  "at  said  sale  Mrs.  Sallie 
Q.  Thorington  bid  off,  and  became  the 
purchaser  of,  said  property,  at  and  for 

thesum  of dollars,  being  the  amount 

of  said  decree,  and  the  Interest  thereon  to 
date;  which  said  amount  tbe  said  Sallie 
G.  Tborlngrton  has  this  day  paid  to  me. " 

We  hare  said  above  that  this  case  was 
heard  on  the  pleadings  and  exhibits,  with- 
out further  testimony.  It  iscontended  be- 
fore us,  and  the  chancellor  so  ruled,  that 
the  burden  of  proof  was  on  the  complain- 
ant, Mrs.  Thorington,  to  prove  that  the 
purchase  at  tax-sale  in  her  name,  made  in 
November,  1885,  was  with  money  furnished 
by  her,  and  not  with  money  furnished  by 
Mary  E.,  the  tax-payer,  or  by  Joseph  8. 
Winter,  her  husband  and  trustee.  As  part 
and  parcel  of  this  contention,  it  is  claimed 
that  Mrs.  Thorington,  when  the  purchase 
was  made,  was  not  present;  that  the  bid- 
ding was  by  her  father,  Joseph  S.  Winter, 
and  the  money  paid  by  him,  and  that  her 
name  was  simply  permitted  to  be  used  as 
a  means  of  defrauding  the  city  council  of 
its  rightful  dues;  that  she  (Mrs.  Thoring* 
ton)  knew  of  the  pending  proceedings  to 
subject  tbe  lots  to  the  payment  of  aaterlor 
taxes;  and  that  all  this  was  done  to 
screen  the  property  from  such  payment, 
and  for  tbe  benefit  of  Mrs.  Mary  E.  Winter. 
If  these  facts  exist,  they  are  shown  only  by 
the  unsworn  answer  of  tbe  city  council, 
and  in  that  pai-t  of  It  which  is  not  respon- 
sive to  any  averment  of  the  bill.  Such 
averments  are  not  evidence,  even  if  sworn 
to.  Barton  T.  Barton,  76  Ala.  400.  Much 
lees  is  such  averment  proved  under  our 
statute,  which  declares  that  when  sworn 
answer  is  dispensed  with  the  answer 
ceases  to  be  evidence. 

But,  if  it  be  conceded  that  Mrs.  Thoring* 
ton  is  the  daughter  of  Joseph  S.  and  Mary 
E.  Winter;  that  the  father  made  the  bids, 
and  handed  in  tbe  money,— this  alone, 
while  it  may  require  less  strictness  of  proof 
to  establish  the  fraud  than  if  strangers 
were  the  parties,  is  not  enough  to  stamp 
the  transaction  as  fraudulent,  or  to  shift 
the  harden  on  Mrs.  Thorington  to  show 
the  money  used  in  the  purchase  was  her 
money.  The  sale  was  a  public  one,  to  the 
bigest  bidder,  made  in  obedience  to  a  judi- 
cial decree  ordering  the  lots  to  be  sold  for 
anpaid  taxes;  and  the  public  was  invited 
to  bid.  It  is  not  unusual  for  female  pur'- 
chasers  at  such  sales  to  be  represented  by 
an  agent.  Theclerk  making  the  sale,  in  his 
certificate  of  the  tact,  recognized  Mrs.  Thor- 
ington as  the  purchaser,— a«  having  paid 
the  purchase  money ;  and  he  so  certified. 
This  case  is  wholly  unlike  the  transac- 
tions, frequently  brought  before  us,  where 
falling  debtors,  on  a  recited  valuable  con- 
sideration, convey  their  property  to  oth- 
ers,—often  to  near  relations.  When  such 
conveyances  are  assailed  by  creditors  aa 
fraudulent,  the  burden  is  on  the  transferee 
to  prove  the  consideration  on  which  he  al- 
leges he  became  the  purchaser;  and,  if  the 
transferee  be  a  near  relation,  fuller  and 
more  satisfactory  proof  is  required  than 
when  strangers  are  the  contracting  par- 
ties.   Hubbard  v.  Allen,  63  Ala.  283;  Ham- 
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ilton  ▼.  BIa<.kwell,  60  Ala.  646;  HarreU  y. 
Mitchell,  61  Ala.  270;  Gordon  r.  Tweedy, 
71  Ala.  202;  Buchanan  v.  Buchanan,  72 
Ala.  56;  Lipscomb  v.  McClellan,  Id.  151; 
Zelnlcker  y.  Brlghara,  74  Ala.  598. 

It  is  contended  before  us  that  the  mani- 
fest facts  of  this  case  raise  the  presump- 
tion or  Implication  that  the  sale  and  con- 
veyance to  Mrs.  Thoringrton  was  not  in- 
tended for  her  benefit,  but  tor  that  of  the 
tax-payer,  and  that  the  burden  was  thus 
cast  on  the  complainaiit  of  proving  that 
the  purchase  was  by  her,  and  for  her  bene- 
fit. However  unusual  it  may  appear  that 
the  owner  of  valuable  property  will  con- 
sent to  lose  or  forfeit  it  absolutely  by  the 
non-payment  of  Its  city  taxes  for  a  sinjirle 
year,  and  by  making  no  effort  to  redeem 
It  from  such  sale,  still,  as  matter  of  law, 
and  In  the  absence  of  all  proof  of  fraud  or 
collusion,  we  cannot  pronounce  such  sale 
to  be  a  nullity.  The  burden  was  on  the 
city  council  to  proveeitherthat  the  money 
was,  in  effect,  furnished  by  the  tax-payer, 
or  her  husband,  or  that  there  was  col- 
lusion or  secret  trust  for  her  benefit. 
The  measure  of  proof  mast  be  sn-aduated 
by  the  kinship  of  the  parties,  if  shown  to 
exist.  We  say  "  by  making  no  effort  to  re- 
deem "  from  tax  sale ;  for,  if  the  land  were 
redeemed,  it  would  again  become  liable 
for  the  taxes,  and  Mrs.  Thorington  would 
cetMe  to  have  such  interest  as  would  main- 
tain her  suit. 

Under  the  decree  of  the  recorder,  the  three 
lots  claimed  by  complainant  were  sold  by 
the  city  council  to  her  in  payment  of  city 
taxes  accruing  in  1S84.  It  is  not  claimed 
that  the  sale  was  made  with  any  reserva- 
tion of  unpaid  taxes  for  preceding  years, 
or  that  any  notice  was  f^iven  of  such  un- 
paid taxes.  A  sale  of  land  for  taxes,  un- 
der our  statutes  as  they  then  stood,  is  a 
sale  of  the  fee,  and  not  of  the  tax-payer's 
interest  only.  It  is  thus  that  a  failure  to 
pay  taxes  by  a  termor  or  life-tenant,  or  by 
some  one  for  him,  may  result  in  the  loss  of 
the  eatire  estate.  The  tax  assessed  is  a 
charge  and  lien  on  the  land  Itself,  as  well 
as  a  legal  liability  resting  oa  the  tax-pay- 
er. Jones  V.  Handle,  68  Ala.  258;  Parker 
V.  Baxter,  2  Gray,  185;  Winter  v.  City 
Council,  79  Ala.  4S1.  The  statute  has  been 
since  changed.  Code.  1886,  §  592.  After 
thus  selling  to  Mrs.  Thorington,  receiving 
the  purchase  money  and  giving  her  a  cer- 
tificate of  purchase,  |can  the  city  council 
again  sell  the  same  lot  away  from  her  for 
taxes  due  to  it  which  are  older  in  accrual 
and  assessment  than  the  taxes  forthe  pay- 
ment of  which  the  first  sale  was  made? 
"The  sale  cuts  off  all  liens  created  by  the 
act  of  the  owner  as  a  mortgage,  or  result- 
ing from  his  liability,  as  owner,  created  by 
law,  such  as  taxes  for  former  years. "  Bur- 
rough,  Tax'n,  347,  348.  "A  sale  of  land  for 
taxes  frees  it,  in  the  hands  of  the  purchas- 
er, from  any  and  all  liens  thereon  for  delin- 
quent taxes  for  prior  years. "  2  Desty, 
Tax'n,  849.  "  When  the  Btatesells  land  un- 
der a  Judgment,  it  cannot  defeat  the  pur- 
chaser's title  by  a  resale  of  the  land  for 
taxes  which  were  due,  and  might  have  been 
included  in  the  Judgment. "  1  Black.  Tax- 
Titles,  S  616.  "It  has  abandoned  such 
taxes."  Id.  Law  v.  People,  llfl  111.  244,  4 
N.  B.  Rep.  845;  Preston  v.  Van  Gorder,  31 


Iowa,  250 ;  Bowmajn  v.Thompson,  86 Iowa, 
605;  Shoemaker  v.  Lacey,  38  Iowa,  277; 
Same  v.  Same,  46  Iowa,  422;  Jarvis  v. 
Peck,  19  Wis.  74;  Sayles  v.  Davis,  22  Wis. 
225. 

The  principle  stated  above  does  not  de- 
pend solely  on  the  right  to  include  the 
older  assessed  taxes  In  the]udg:ment  or  de- 
cree forthe  enforcement  of  the  later  assess- 
pient.    It  is  based  on  a  broader  principle. 

It  would  be  inequitable  and  unconscion- 
able in  the  taxing  power  to  receive  the 
money  of  a  purchaser  of  property,  sold 
without  notice  of  other  claims,  and  apply 
it  to  the  payment  of  later  assessed  taxes, 
and  then  reseize  the  property,  and  sell  it 
away  from  the  purchaser,  in  payment  of 
the  older  assessment.  If  the  true  owner  of 
property,  real  or  personal,  stands  silently 
by,  and  knowingly  permits  another  to  dis- 
pose of  such  property  as  his  own,  and  to 
receive  theconsideratloD  money,  such  own- 
er will  thereby  estop  himself  from  after- 
wards claiming  the  property,  although  his 
title  may  be  otherwise  perfect.  McPherson 
V.  Walters,  16  Ala.  714;  Stone  v.  Britton, 
22  Ala.  648;  8  Brick.  Dig.  p.  448,  §§  30,81.  37. 
For  a  stronger  reason.  If  possible,  the  city 
conncil  estopped  itself,  by  the  implications 
of  the  sale  of  1885,  and  the  silence  with 
which  It  was  conducted,  from  afterwards 
asserting  it  had  an  older,  unsatisfied  lien 
on  the  same  property  against  one  who 
had  purchased  in  good  faith. 

We  confine  what  we  have  said  to  the 
case  made  by  the  record  before  us.  If  it 
had  been  shown  that  the  money  with 
which  the  lots  were  purchased  was  not,  in 
fact  or  legal  effect,  the  money  of  Mrs. 
Thorington,  being  used  for  her  benefit,  oc 
that  there  was  collusion  or  secret  trust, 
as  implied  in  the  caseset  np  In  theanswer, 
the  beneficial  ownership  still  remaining  in 
the  tax-payer,  then  the  doctrine  of  estop- 
pel would  not  apply.  The  law  regards 
thesubstance,  not  the  semblance,  of  things. 

Reversed  and  remanded. 

Clopton,  J.,  not  sitting. 
(Jan.  as,  1890.) 

Stonb,  C.  J.  In  response  to  appellant's 
application  tor  a  rehearing,  we  have  made 
some  modifications  in  the  body  of  theopin- 
ion,  but  decline  to  grant  the  prayer  of  the 
application. 

(2C  Fia. «) 

McMlCiHABl.  T.  ECKMAN  et  al. 
(Supreme  Court  of  Florida.    Feb.  11,  1890.) 
iNJtmoTioK— Afpbai.— SupsBBEDSAS— Bond. 

1.  An  appeal  from  an  order  diBsolvin^  an  la- 
junction  doesnotof  Itself  reinstate  the  injunction; 
but  an  appeal,  and  an  order  by  the  circuit  Jndge 
or  a  Justice  oi  the  supreme  court,  under  the  stat- 
ute max  the  appeal  sliall  operate  as  a  tupersedeas 
to  the  order  appealed  from,  and  a  compliance 
with  the  terms  of  the  supersedeas  order  as  to  giv- 
ing bond,  do  restore  the  Injunction. 

2.  If  a  person  is  entitled  to  an  exemption  out 
of  personal  propertjr  which  lias  been  levied  upon 
by  a  sheritt,  it  is  his  right  to  tiave  the  exemption 
set  apart  in  Idnd:  and,  If  this  right  can  at  any 
time  be  denied  him  to  the  extent  of  having  the 
entire  property  levied  on  sold,  and  of  remitting 
him  to  taking  the  money  value  of  the  exemption, 
if  it  shall  be  found  at  tiie  end  of  litieration  that  he 
is  entitled  to  the  exemption,  it  will  at  least  not 
l>e  done  where  it  is  not  stiown  that  the  delay  in- 
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ddent  to  setting  aside  the  property  claimed  as 
ezempt'will  be  fatal  to  the  interests  of  the  parties 
ooncemed. 

8.  Where  the  sale  of  goods,  wares,  and  mer- 
chandise has  been  enjoined  until  (1,000  worth  of 
personal  property  shall  be  set  aside  for  complain- 
ant as  the  ezermptlonof  personal  property  allowed 
ttie  head  of  a  family  by  the  constitution,  the  prop- 
erty claimed  as  exempt  to  be  scheduled  imme- 
diately in  the  maimer  directed  bylaw,  and  remain 
in  tiie  possession  of  the  sheriff,  and  subsequently 
the  injunction  is  dissolved  on  motion  of  defend- 
ants, and,  the  complainant  having  appealed  from 
title  dissolving  order,  an  order  is  made  that  the 
appeal  shall  operate  as  a  mversedeas  on  the  fil- 
ing and  approval  of  a  specified  bond,  the  appel- 
late court  will  not,  on  petition  of  the  appellees, 
acting  under  the  assumption  ttiat  the  required 
bond  nas  been  given,  vacate  or  modify  the  super- 
ledeaa  so  as  to  permit  a  sale  of  the  entire  property, 
on  the  ground  that  it  is  perishablei,  and  that  me 
sherifT,  misunderstanding  the  scope  and  meaning 
of  the  mpenedeat  order,  refuses  to  sell  the  prop- 
erty levied  on,  or  any  port  thereof;  particularly 
where  it  is  not  shown  that  the  property  is  perish- 
able to  the  extent  tliat  would  render  the  delay 
fatal  to  fho  Interests  of  the  parties  concerned. 

4.  Where  a  ntpenedeas  order  made  in  a  chan- 
cery appeal  to  the  supreme  court  requires  that  the 
bond  shall  be  conditioned  for  the  payment  of  dam- 
ages and  costs,  and  a  bond  conditioned  for  the  pay- 
ment of  costs  only  is  taken  and  approved  by  the 
olerk  of  the  circuit  court  as  a  oompUanoe  with 
the  order,  the  bond  will  be  held  insufficient,  and 
the  approval  of  it  vacated,  by  the  supreme  court. 

6.  A  gupersedeas  bond  which  does  not  iden- 
tify the  decree  appealed  from  will  not  be  accept>- 
ed  or  approved  by  the  sui)reme  court. 
{SyUabua  by  the  Court.) 

Appeal  from  circuit  court,  Pasco  coun- 
ty;  G.  A.  Hanson,  Judge. 

R.  W.  Williama,  for  appellant.  Sp&fkm&n 
A  Sparicm&D  and  Tbomas  Palmer,  tor  ap- 
peUeeB. 

Ranet,  C.  J.  An  Injunction  was  granted 
by  J.  G.  Wallace,  court  commissioner  of 
Pasco  county,  restraining  the  appellees, 
Including  the  sheriff,  from  selling  the  per- 
sonal property  of  appellant  until  fl,000 
worth  of  the  same  should  be  set  aside  to 
ap]>ellant,  as  the  head  of  a  family  residing 
In  this  state,  as  exempt  from  forced  sale 
under  the  constitution  and  laws. 

The  following  provisions  appear  in  the 
lujnnctlonal  order:  " This  order  shall  not 
be  construed  so  as  to  delay  the  sale  of  oth- 
er goods,  wares,  and  merchandise  adver- 
tised to  be  sold  on  the  6th  day  of  January, 
A.  D.  1890;  but,  on  the  contrary,  that  the 
said  personal  property  claimed  to  be  ex- 
empt by  the  complainant,  John  T.  Mc- 
Mlchael,  shall  be  scheduled  by  him  imme- 
diately upon  Issue  of  this  order  to  thesber- 
Ifl.  Tbeappralsal  thereof  shall  be  had,  as 
the  law  directs,  without  delay;  and  the 
sale  of  the  goods,  wares,  and  merchandise, 
with  the  exception  of  said  exemption, pro- 
ceed as  advertised.  It  is  further  ordered 
that  the  personal  property  so  selected  and 
appraised  as  the  exemption  of  the  said 
McMIchael  remain  In  the  possession  of  the 
sheriff  until  the  further  order  of  the  cir- 
cuit court. " 

Subsequently  the  cause  came  on  to  be 
heard  before  the  circuit  judge  on  motion 
of  the  defendants,  appellees  here,  and  he 
made  a  decree  setting  aside  the  order  and 
dismissing  the  bill,  and  from  this  decree 
McMichael  appealed,  and  applied  for  a  au- 
pernedeaa;  and  one  of  the  Justices  of  this 


court  made  an  order.  In  the  form  usual  in 
our  practice,  that  the  appeal  should  oper- 
ate as  a  superaedeaa  to  the  decree  of  the 
circuit  judge  upon  the  appellant  giving 
bond  with  sureties,  and  of  the  penalty  and 
condition,  and  to  be  approved,  as  in  the 
order  specified. 

Appellees  have  filed  a  petition  before  this 
court  which  sets  forth,  in  substance,  that 
the  goods,  wares,  and  merrbandlse  raen- 
tioneid  in  the  record,  and  out  ot  which  the 
appellant  claims  f  1,000  worth  as  exempt, 
have  already  been  held,  nnder  the  attach- 
roentsand  executions  mentioned  in  therec- 
ord,  for  a  period  of  almost  10  months,  rap- 
Idly  perishing  and  depreciating  in  value, 
and  should,  In  justice  to  all  parties,  be 
sold  at  as  early  a  day  as  possible,  but 
that  the  sheriff,  misunderstanding  the 
scope  and  meaning  of  the  aaperaedeaa,  re- 
fuses to  sell  the  goods,  which  aggregate  in 
value  almost  f  7,000,  or  any  part  thereof; 
and  prays  that  the  anperaedeaa  be  either 
vacated,  or  so  modified  as  to  permit  the 
sheriff,  under  the  direction  of  this  court  or 
ot  the  circuit  court,  to  sell  all  of  said  goods, 
wares,  and  merchandise,  and  to  dispose 
ot  the  proceeds,  or  any  portion  thereof,  in 
such  way  as  wlU  fully  protect  the  parties 
thereto. 

There  is  nothing  in  thelnjunctlonal  order 
or  aaperaedeaa  that  interferes  with  a  sale 
of  the  property  over  and  above  that  which 
the  sheriff  may  set  aside  as  claimed  to  be 
exempt.  As  soon  as  it  Is  set  aside,  the  re- 
mainder ot  the  property  should  be  sold,  as 
may  be  proper, eltherundertheexecutlons, 
or  under  orders  made  on  the  law  side  of 
the  circuit  court,  in  the  attnchmentcauses, 
tor  the  sale  of  the  property  as  perishable. 
The  injunction  and  avpersedeaa  operate  as 
a  limitation  upon  the  writs  of  execution 
and  the  orders  of  sale  to  this  extent,  but 
not  further.  Although  an  appeal  from  a 
decree  dissolving  an  injunction  does  not 
ot  Itself,  under  our  practice,  operate  to 
reinstate  the  injunction,  yet,  where  an  or- 
der Is  made  that  the  appeal  shall  operate 
as  a  anpersedeas  to  such  decree,  and  the 
terms  ot  the  superseding  order,  as  to  giv- 
ing bond,  have  been  complied  with,  we  are 
satisfied  the  injunction  is  thereby  reinstat- 
ed. Authorities  ot  great  respectability 
bold  that  the  allowance  of  an  appeal  by 
the  court  will  reinstate  the  injunction. 
Penrice  v.  Wallls,  37  Miss.  172;  Yocum  v. 
Moore, 4 Bibb,  221 ;  Turner  v.  Scott,  5 Rand. 
(Va.)  832;  Williams  v.  Pouns,  48  Tex.  141. 

The  $1,000  worth  of  goods  so  sot  aside  for 
the  complainant,  as  retained  In  his  pos- 
session by  the  sheriff,  will  stand  subject  to 
the  proceedings  in  the  chancery  cause, 
which  has  been  transferred  to  the  exclusive 
jurisdiction  of  this  court  through  the  in- 
strumentality ot  the  appeal  and  aaperae- 
deaa.    Holland  v.  State,  15  Fla.  549. 

The  purpose  ot  the  bond  required  by  the 
aupersedeaa  order  Is  to  indemnity  the  ap- 
pellees for  any  damage  they  may  sustain 
by  reason  of  the  appeal  and  aaperspdekit.  It 
Is  the  right  ot  the  complainant,  It  he  Is  enti- 
tled to  theexemptlon,to  havef  1,000  worth 
of  the  property  In  kind ;  and,  as  long  as  he 
can  give  a  sufficient  bond  to  Indemnity  ap- 
pellees agajnst  loss,  we  should  not,  at  this 
stage  of  the  chusr,  deny  him  this  right. 
The  statements  of  the  petition  are  not 
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cunslstent  with  the  idea  that  the  propenty 
is  perishable  to  the  extent  that  would  ren- 
der any  delay  fatal  to  the  Interests  of  the 
parties  concerned,  and  the  sofOciency  of 
the  bond  is  not  questioned  in  any  respect. 

Whether  it  would  not,  in  view  of  the  llt- 
Isation,  be  to  the  advantage  of  all  parties 
to  consent  In  writing  to  an  order  which 
would  permit  the  sale  of  the  entire  proper- 
ty, and  a  deposit  of  f  1,000  to  abide  the  re- 
sult of  the  litigation, or  to  someother  per- 
missible order  that,  in  their  Judgment, 
would  sobserre  the  interest  of  all  parties, 
is  a  matter  for  their  consideration ;  but 
w>^  do  not  see  that  there  is  any  reason  for 
vacating  the  supersedeas,  or,  assuming 
tbat  we  have  the  Jurisdiction  to  go  the  ex- 
tent requested,  any  necessity  to  modify  it, 
and  hence  the  motion  should  be  denied. 
Bnt  the  denial  will  be  without  prejudice  to 
the  rights  of  either  party  to  uiovefur  such 
relief,  as.  under  the  nature  or  circum- 
Btances  of  the  case,  may  seem  necessary  to 
the  rights,  or  to  the  protection  of  the  in- 
terests, of  the  parties,  and  may  be  within 
our  jurisdiction. 

It  will  be  ordered  accordingly. 

(February  21, 1890.) 

Rankt.C.  J.  Appellees  have  filed  a  peti- 
tion stating,  among  other  things,  they 
have  discovered,  since  the  last  order  was 
made  in  this  cause,  that  the  bond  g^ven  by 
the  appellant  under  the  supersedeaa  order 
does  not  comply  with  its  requirements,  In 
that  it  is  not  conditioned  for  the  payment 
of  "damages  and  costs,"  as  provided  in 
that  order,  but  for  the  payment  of  costs 
only,  and  praying  that  the  supersedeas,  If 
r^arded  by  us  as  being  of  any  force  or 
effect,  be  vacated  and  set  aside,  or  for 
snch  other rell^ as  petitioners  maybe  enti- 
tled to.  We  find  that  the  bond  given  is 
conditioned  only  tor  the  payment  of  costs, 
whereas  the  plain  meaning  and  effect  of  the 
sapersedeas  order  Is  tbat  the  bond  shall  be 
conditioned  for  the  payment  to  appellees 
of  all  damages  and  costs  which  may  be 
sustained  or  Incurred  by  them  in  conse- 
quence of  such  appeal  and  supersedeas,  in 
case  the  order  appealed  from  shall  be  af- 
firmed. The  bond  is  palpably  inadequate, 
and  should  not  have  been  approved.  It 
Is  only  necessary  to  read  the  sapersedeas 
order  to  know  that  its  intention  was  that 
the  decree  appealed  from  should  remain  in 
full  force  and  operation  until  and  unless 
a  bond  In  compliance  with  it  should  be 
given. 

The  appdlees  are  entitled  to  an  order 
from  ns  declaring  the  bond  to  be  insuffi- 
dent,  and  vacating  theapproval  thereof. 

Appellant  has  tendered,  upon  the  argu- 
ment of  this  motion,  a  new  bond,  ap- 
proved by  the  Judge  of  the  sixth  circuit, 
and  asked  that  it  be  accepted  by  this 
court  as  a  compliance  with  the  supersedeas 
order.  Without  passing  upon  the  right  of 
the  circuit  Judge  to  authoriie  the  clerk  of 
the  circuit  court  of  Pajsco  county  to  ap- 
prove the  former  bond,  or  his  right  to  act, 
pending  this  motion,  on  the  second  bond, 
after  the  other  one  had  been  approved  by 
the  clerk,  which  bond  was  also  subsequent- 
ly approved  by  himself,  we  find  that  the  new 
bond  does  not  identify  the  decree  of  iTann- 


ary  15, 1890,  appealed  from ;  and  for  this 
reason  we  withhold  our  approval  of  it. 
Jackson  v.  Reif,  24  Fla.  198,  4  South.  Bep. 
634. 
It  will  be  ordered  accordingly. 


Ck)LKMAN  V.  STATB. 


(26  rik.  61) 


{Supreme  Court  of  Florida.  Haroh  4, 1890.) 

HUBDEB— ClKCUMBTANTIAI.  EVIDENOB. 

1.  It  is  not  error  to  refuse  to  give  instmctioDS 
to  the  jury  which  had  already  been  substantially 
given. 

a.  Where  the  evidence  is  cironmBtsntial,  bat 
of  snch  B  character  as  to  preclude  every  hypothesis 
inconsistent  'with  thegnutof  the  accusea,  the  ver- 
dict will  not  be  set  aside  as  being  against  the  evir 
dance. 
{Sifllabiu  by  the  Court) 

Error  to  circuit  court,  Polk  county;  Q. 
A.  Hanson,  Judge. 

Eppes  Tucker  and  C.  C.  Wilson,  lor  plain- 
tiff in  error.  William  B.  Lamar,  Atty. 
Gen.,  for  the  State. 

MrrcBKLL,  J.  The  plaintiff  In  error  waa 
convicted  at  the  fall  term  of  the  circuit 
court,  Polk  county,  of  the  murder  of  Miles 
Burley  by  shooting,  and  recommended  to 
the  mercy  of  the  court  by  the  Jury. 

Motion  for  new  trial  was  made  upon 
the  grounds  (1)  that  the  verdict  was  con- 
trary to  law;  (2)  thattheverdict  was  con- 
trary to  the  evidence;  and  (8)  that  thever- 
dict  was  contrary  to  the  charge  of  the 
court.  The  motion  was  overruled,  and 
the  defendant  sen  tenced  to  the  penitentiary 
for  life;  and  the  case  comes  before  this 
court  upon  writ  of  error  to  the  circuit  court 
of  Polk  county,  and  the  following  errors 
are  assigned :  The  court  below  erred  in 
refusing  to  give  the  first,  second,  third, 
and  fourth  charges  requested  by  the  de- 
fendant; that  tbecourterred  inoverruling 
defendant's  motion  to  set  aside  the  ver- 
dict, and  a  new  trial  grant.  The  court 
erred  In  rendering  Judgment  and  sentence 
against  the  defendant. 

Counsel  for  defendant  requested  tbeconrt 
to  charge:  (1)  "The  party  accused  is  en- 
titled to  the  legal  presumption  in  favor  of 
innocence,  and  the  guilt  of  the  accused 
must  be  fully  proved.  No  weight  of  pre- 
ponderant evidence  is  sufficient  lor  the  pur- 
pose unless  it  excludes  all  reasonable 
doubt." 

(2)  "The statement  of  the  defend&nt  la 
entitled  to  full  weight. " 

(3)  "In  order  to  warrant  a  conviction 
of  crime  on  circumstantial  evidence,  each 
fact  necessary  to  the  conviction  sought  to 
be  established  must  be  proved  by  compe- 
tent evidence  beyond  araasonabledoubt. " 

(4)  "The  commission  of  an  offense  Im- 
plies the  presence  of  the  defendant  at  the 
necessary  time  and  place.  Therefore,  evi- 
dence In  negation  of  such  presence  is  al- 
ways competent;  nor  does  the  failure  to 
prove  it,  when  attempted,  render  neces- 
sary full  proof  of  the  crime  on  the  other 
side.  A  perfect  alibi  must  cover  the  whole 
time  when  the  presence  of  the  prisoner  was 
required.  Yet  the  testimony  as  produced 
shall  go  to  the  Jury,  to  be  considered  for 
what  it  Is  worth. " 

These  several  instructions  were  refused 
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upon  tbegroand  that  they  were,  severally, 
BubBtantlally  given  to  the  Jury  In  the  gen- 
eral charge,  except  the  second  instruction, 
which  was  marked  "Refused,"  without 
giving  any  reason  for  such  relusal. 

Where  charges  requested  had  already 
been  sustantjally  given  by  the  trial  Judge, 
it  was  not  error  for  the  judge  to  refuse  to 
repeat  the  charges.  Dixon  v.  State,  13  Fla. 
636;  Sherman  v.  State,  17  Fla.  888;  Carter 
V.  State,  22  Fla.  553.  We  have  carefully  con- 
sidered the  judge's  charge  in  connection 
with  the  charges  requested  by  the  defend- 
ant, and  find  that  the  judge  had,  when  the 
d^endant  presented  his  instructions,  al- 
ready charged  the  Jury  upon  the  points 
Bought  to  be  raised  by  defendant's  in- 
structions, and  that  the  Judge's  said 
charge,  in  this  respect,  was  substantially 
correct,  and  that  it  was  fair  to  the  ac- 
cused, and  that  there  was  no  error  in  the 
court  refusing  to  give  the  instructions  pre- 
sented by  the  accused. 

The  charge  in  regard  to  the  defendant's 
statement  is  as  follows :  "  Under  the  law, 
the  defendant  Is  entitled  to  make  a  state- 
ment under  oath  in  his  defense,  and  the 
Jury  can  give  it  Just  such  weight  as  they 
deem  proper  under  the  state  of  other  facts 
proven."  This  charge  is  substantiaUy 
correct. 

The  charge  requested  by  the  defendant 
in  regard  to  his  statement  to  the  jury  was 
BO  vague  and  indefinite  that  it  was  calcu- 
lated to  mislead  and  confuse  them,  and 
therefore  it  was  properly  refused.  The 
judge  had,  at  the  time  the  defendant  re- 
quested this  charge,  already  charged,  sub- 
stantially, the  law  applicable  to  the  state- 
ment of  the  defendant;  and  he  was  not  re- 
quired to  repeat  his  charge,  even  it  the 
charge  requested  by  the  defendant  was  cor- 
rect. 

The  only  remaining  question  to  be  con- 
sidered is,  does  the  evidence  in  the  case  sus- 
tain the  finding  of  the  jury.  Burley  was 
shot  and  killed  at  the  house  of  one  Mose 
Allen,  near  Homeland,  Polk  county,  about 
five  miles  from  Fort  Meade,  on  the  night  of 
the  22d  of  September,  1888.  On  that  night 
a  festival  was  being  held  at  Allen's  houBe ; 
and  the  evidence  tends  to  show  that  the 
killing  occurred  some  time  between  9  and 
11  o'clock,  and  that,  when  shot,  Burley 
was  on  the  veranda,  on  the  north  side  of 
the  house,  and  that  the  shot  which  caused 
his  death  wa«  fired  from  about  where  a 
small  orange  tree  stood  in  a  cane  patch  to 
the  east,  and  about  25  or  30  feet  from 
where  Barley  was  shot;  and  McLeod,  a 
witness  for  the  state,  says  that  Burley  was 
killed,  as  be  thinks,  by  a  rifle  ball.  Anoth- 
er witness  states  that  bis  brains  were  shut 
out.  McLeod  also  states  that,  Just  before 
the  shot  was^fired,  he  saw  some  person  in 
the  cane  patch,  near  where  the  shot  was 
fired,  slipping  along,  about  half  bent,  with 
a  gun  or  cane  in  his  hands,  and  that  the 
person  he  saw  had  on  dark  clothes  and 
^hite  hat ;  that  he  took  it  to  be  a  straw 
hat ;  that  there  were  some  30  or  40  people 
at  the  festival  at  Allen's  house  that  night. 
Witness  also  states  that  he  saw  Nelson 
Tillis  at  Allen's  that  night;  that,  shortly 
after  Tillis  came  up,  witness  asked  him 
who  came  with  him,  and  that  he  said  no 


one;  that  he  asked  where  Coleman  was, 
and  Tillis  said  he  left  him  at  home,  sick ; 
that  Tillis  arrived  at  Allen's  about  9 
o'clock,  and  that  witness  saw  the  man 
slipping  along  in  the  cane  patch,  with  a 
gun  or  cane,  shortly  after  Tillis  arrived  at 
Allen's;  that  he  saw  the  man  In  the  cane 
patch  twice, — the  second  time  was  some  10 
or  15  minutes  after  seeing  him  first.  That 
Allen  lived  about  five  miles  from  Fort 
Meade ;  that  witness  did  not  see  Coleman 
on  the  night  of  the  killing;  that  he  did  not 
mean  to  say  that  it  was  not  Coleman  that 
he  saw  in  the  cane  patch ;  that  he  did  not 
know  who  it  was  he  saw  there. 

Pink  Burley  states:  Tbatshe  knew  Cole- 
man. That  Burley  was  her  husband. 
That  they  had  been  married  but  a  week 
vtrhen  he  was  killed.  That  she  last  saw 
Coleman  on  Saturday  night, — before  she 
was  married,  on  Sunday, — and  that  she 
told  Coleman  at  the  time  that  she  was  go- 
ing to  be  married,  and  that  he  said :  "  Yoa 
going  to  be  married !  Who  are  you  going 
to  marry?"  That  she  said,  "Milen  Bur- 
ley, "  and  that  Coleman  then  said :  " If  yoa 
marry  him,  I  will  take  my  rifle,  and  blow 
his  brains  out," — and  that  witness  and 
Coleman  both  laughed.  That  Coleman 
bad  not  been  making  love  to  witness,  and 
that  he  did  not  seem  to  be  mad  at  the  time, 
and  said  nothing  against  Burley. 

Nelson  Tillis,  a  witness  for  the  state, 
says:  That  he  knew  Coleman,  and  that  he 
saw  him,  on  the  night  Burley  was  shot,  in 
Fort  Meade,  walking  along  rather  north 
and  west.  Mose  Allen  lives  rather  north 
from  Fort  Meade.  And  that  he  and  Cole- 
roan  left  Fort  Meade,  somewhere  about  8 
o'clock,  together,  going  to  the  festival  at 
Allen's,  and  that  Coleman  had  a  gun  with 
him,  which  he  carried  to  within  a  mile  of 
Allen's,  but  he  did  not  see  the  gun  after 
that.  Thathe  and  Coleman  went  to  with- 
in some  50  or  100  yards  of  Allen's,  when 
Coleman  stopped,  and  witness  went  on  to 
the  festival,  and  left  Coleman  standing  in 
the  road.  That  afterwards  he  saw  Cole, 
man  sitting  on  n  log, notfar from  where  he 
had  left  him,  east  of  Allen's  house.  That, 
when  witness  went  back  to  Coleman,  he 
(witness)  was  eating  something  that  he 
had  bought  at  the  festival,  and  that  he 
gave  Coleman  some  of  it, — gave  him  some 
chicken  which  had  bone  In  it.  That  Cole- 
man asked  him,  when  he  went  back  to  the 
house,  to  see  who  all  were  there,  and  asked 
If  Burley  was  there.  That  he  told  Cole- 
man that  he  had  not  seen  Burley,  but  had 
seen  bis  wife,  and  that  Coleman  said  he 
guessed  Burley  would  bethere.  That  Cole- 
man gave  as  a  reason  for  not  going  up  to 
Allen's  house  that  he  had  on  his  dirty 
clothes,  and  that  Tillis  need  not  tell  any 
one  that  he  was  there.  That  there  was  a 
cane  patch  on  the  east  side  of  Allen's  house, 
and  that  Coleman  was  about  20  or  30  steps 
from  it  when  witness  gave  him  the  chicken. 
On  cross-examination,  this  witness  ac- 
knowledged that  he  had  been  under  arrest 
for  killing  Burley,  and  that  he  was  induced 
to  make  the  statement  against  Coleman 
by  friends  who  told  him  that  it  was  the 
best  for  him.  That  he  was  In  irons  at  the 
time,  but  that  he  only  stated  what  he 
knew  about  the  case. 
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Another  witness  testified  to  seeing  TiUis 
and  Coleman  going  towards  Allen's  bouse 
on  the  night  of  tbe  killing,  not  far  from  the 
house. 

Louis  Honors,  a  witness  for  the  state, 
says:  That  he  knew  Coleman  and  Barley. 
That  he  saw  Coleman  on  the  night  of  the 
killing,  about  9  o'clock,  a  half  or  three- 
quarters  of  an  hour  before  Barley  was 
shot.  That  Coleman  was  at  the  time  sit- 
ting on  a  log  on  the  "sunrise"  side  of  Al- 
len's bouse,  on  the  cane  patch,  and  that 
Nelson  Tillls  was  going  there.  That  Cole- 
man was  somewhere  from  50  to  100  yards 
from  Allen's  house,  and  that  witness  was 
about  25  ov  80  yards  from  Culemau  and  Til- 
lls at  the  time.  That  he  heard  Coleman 
ask  Tillls  "if  he  had  come,"  and  that  Tillis 
said:  "Yes,  Miles  is  come."  That  Tillis 
was  eating  something  at  the  time,  and 
gave  Coleman  some,  ana  that  directly  be 
beard  Coleman  sa3'  that  he  would  "get  the 
gentleman . "  That  they  talked  on  for  some 
time,  and  Nelson  said  be  seemed  friendly, 
and  everything,  and  that  he  would  not 
bother  him  that  night,  but  that,  if  Cole- 
man would,  to  be  very  careful,  and  not 
hurt  any  body  else.  That  this  occurred 
about  a  half  or  three-quarters  of  an  hour 
before  Bnrley  was  shot.  That  witness 
was  in  the  cane  patch  at  the  time  be  heard 
this  conversation. 

Isaac  KUerson,  tor  the  state,  testified : 
That  he  knew  Coleman,  and  that  he  knew 
Burley.  That  he  heard  of  the  killing  of 
Barley, — remembers  the  night.  That  he 
saw  Coleman  on  that  night.  Thathewas 
living  In  tbe  house  with  Coleman.  That 
he  saw  Coleman  that  night.  He  guessed, 
as  near  as  he  coaldmake  out,— not  having 
any  time-piece, — It  was  about  half-past 
11  or  12  o'clock,  orsomething  like  that.  It 
was  at  his  house.  That  he  owned  a  rifle 
at  that  time,  but  did  not  know  the  name 
of  it.  That  the  gun  was  at  Coleman's 
that  day.  That  he  left  it  there  in  the 
morning.  That  the  gau  was  somewhat 
rusty,  euid  needed  cleaning  up.  That  he 
oiled  it,  and  left  It  tliere,  saying  that  be 
would  clean  it  when  he  returned  from  his 
work.  That,  when  he  returned  from  his 
work,  he  went  to  look  for  the  g^in,  and  it 
was  gone.  Supposed  it  was  about  8 
o'clock,  and  that  no  one  was  with  him 
when  the  first  search  was  made.  That  he 
looked  in  both  rooms  for  it.  That  hemade 
a  thorough  search,  and  that  the  gun  was 
not  there.  That  he  saw  tbe  gun  that 
night  soon  after  Coleman  came  back, — 
about  three  minutes,  be  reckoned.  That, 
when  Coleman  came,  witness  called  him, 
and  asked  If  it  was  Coleman,  and  he  said, 
"Yes,  "and  that  be  then  asked  Coleman 
where  his  gun  was,  and  that  he  said:  "I 
will  tell  you,  directly. "  He  came  in  and 
asked  for  a  lamp,  and  says:  "Itis  half-past 
ten. "  "I  says:  ' I  didn't  ask  the  time.'  I 
says:  'Where's  my  gun?'  He  says:  'Itis 
here.'  I  says:  'No,  it  ain't;  because  I 
have  looked  in  both  rooms,  and  can't  find 
it.'  'I  cleaned  it  up  foryou,'  besays,  'and 
it's  here.'"  That,  when  Coleman  told  him 
the  gun  was  there,  he  went  in  tbe  room, 
and  it  was  there,  and  that  he  bad  hunted 
the  gun  in  that  room.  That  he  examined 
the  gun,  and  It  was  loaded  when  he  left  it 
in  the  morning.  It  had  four  cartridges  in 
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it.  That  hedid  not  examine  the  gun  after 
Coleman  returned  until  after  he  heard  of 
the  shooting.  That  he  heard  of  the  shoot- 
ing early  in  the  morning,  and  that  Nelson 
Tillis  told  him  of  it.  That,  as  near  as  he 
could  tell,  he  examined  the  gun  about  7 
o'clock.  "That  he  found  that  the  gun  hnd 
been  shot  once.  One  of  the  cartridges 
was  gone.  There  were  three  cartridges  In 
the  gun  that  morning,  and  tour  the  morn- 
ing before.  That  he  thoroughly  examined 
the  barrel  and  muzzle  of  the  gun,  and  that 
it  looked  like  it  had  been  recently  shot. 
That  when  a  gun  has  not  been  shot  for 
some  time  It  looks  white, — kind  of  ashy  in 
the  barrel.  This  gim  looked  dark  in  the 
muzzle, — Just  as  If  It  had  been  shot  recent- 
ly. That  be  saw  Coleman  when  he  came 
in  that  night.  He  had  ou  a  dark  shirt, — 
striped,  some  stripes  in  it,— and  Jeans 
pants,  and  straw  hat.  That,  when  Cole- 
man came  in  the  room  where  witness  and 
Juniors  were,  Juniors  said  to  him :  "Cole- 
man, what  in  the  world  is  the  matter 
with  you?"  That  Coleman  said  he  was 
sick.  Juniors  said,  "You  look  mighty 
bad, "and  Coleman  said:  "Yes,  that  he 
was  feeling  mighty  bad," — and  witness 
asked  him  where hehad  been,  and  Coleman 
said  he  had  been  sick,  and  that  he  came  by 
Mr.  Scott's  and  laid  down  on  the  piazza, 
and  fell  to  sleep.  That  Coleman  looked  as 
though  he  bad  been  sick  for  a  long  time, 
and  as  if  he  had  run  for  a  distance.  He 
was  all  sweaty,  and  looked  very  warm. 
He  looked  bad,  and  was  sweating.  That 
Coleman  pulled  off  his  clothes,  and  that  he 
saw  them  after  they  were  pulled  off,  and 
they  were  wet  and  sandy  about  tbe  legs. 
That  he  heard  of  the  shooting  of  Burley  in 
the  morning.  Nelson  Tillis  told  him  of  It. 
That  Coleman  asked  Tillis  what  kind  of  a 
time  they  had  at  tbe  festival,  and  that  be 
said:  "A  nice  time,  only  that  a  man  got 
shot. "  That  be  asked  Tillls  who  was  shot, 
and  he  said,  "Burley,"  and  that  he  said 
that  he  (Tillls)  talked  as  if  it  was  some- 
body that  no  one  knew.  That  Juniors 
asked  if  his  wife  seemed  to  take  on  much, 
and  that  Tillis  said :  "Right  smart;  that 
it  seemed  that  no  one  paid  much  attention 
to  her," — and  that  Coleman  said  that  no 
one  ougbttocarefor  her  after  she  said  she 
wasnotgoing  to  marry  Burley,  and  then 
to  go  and  marry  him.  On  cross-examina- 
tion, the  witness  stated:  That  hedid  not 
see  tbe  gun,  on  the  day  be  oiled  it  after 
oiling  it.  That  he  did  not  know  who  had 
had  his  gun  that  day,  eus  he  was  not  there. 
That  he  remembered  that  he  used  the  gun 
six  or  seven  days  before  the  timehe  had  tes- 
tified about.  That  he  had  shot  the  gun 
once  about  a  week  before.  That  he  did 
not  often  usethegun.  That  hecarrled  four 
cartridges  in  the  gun,  shot  a  rabbit,  and 
that  left  only  three.  Thatheatehis  supper 
about  10  o'clock  that  night  and  then  read. 
That  he  and  Coleman  had  trouble  about 
some  shoes,  but  not  to  amount  to  any- 
thing. That  he  "put  on  a  pair  of  Cole- 
man's old  shoes,  and  wore  them,  and  In 
about  two  or  three  weeks  Coleman  said 
tbe  shoes  were  bis,  and  he  charged  me  sev- 
enty-five cents  for  them.  That  he  and 
Coleman  had  had  some  words  about  some 
clothes  that  witness' friend  Kean  had  left 
in   his   charge.     That   Coleman    claimed. 
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that  Kean  gave  them  to  him,  and  that 
witness  told  him  that  he  nor  nobody  else 
would  get  them  without  the  authority  ot 
the  law.  That  he  had  no  malice  towards 
Coleman.  That  Coleman  said  nothing  to 
blm  about  leaving  town  that  he  knew  of. 
On  redlrect-examlnation,  the  witness  stat- 
ed :  That  after  he  shot  the  rabbit  he  put 
another  cartridseln  the  gun.  That  he  left 
four  in  it.  That  about  the  Ist  ot  June  he 
attended  prayer-meeting  at  Fort  Meade, 
at  Hall's,  (a  colored  gentleman  lu  town,) 
aiod  that  after  the  meeting  was  over  he  re- 
turned to  his  house,  and  went  to  bed. 
That  he  left  some  rags  burning, — the  mos- 
quitoes were  bad,— and  that  he  dropped 
oB  to  sleep,  and  some  one  came  and 
hailed.  That  he  had  only  been  to  sleep  a 
few  minutes.  That  some  one  said :  "  Who 
lives  here?  "  That  herepUed, "  Isaac  Eller- 
Bon,"  and  then  the  party  said,  "come  out 
her©;"  that  he  wanted  to  trade  with  him. 
That  he  said  he  would  not  sro  out  unless 
he  Icnew  who  it  was,  and  that  then  the 

garty  shot  at  him.  That  the  party  saw 
im  across  the  room  by  the  window,  and 
ranged  his  bullet  Just  ahead  ot  him.  That 
he  did  not  Icnow  where  Coleman  was  at 
that  time. 

The  evidence  of  EUerson  is  corroborated 
by  that  ot  Jake  Juniors,  a  witness  for  the 
State,  in  almost  every  particular. 

The  defendant  attempted  to  prove  an 
aliM,  but  in  this  he  failed  completely.  His 
whereabouts  during  the  time  in  which  he 
could  have  committed  the  crime  with 
which  he  was  charged  was  wholly  unac- 
counted for,  except  by  bis  own  statement. 
In  his  statement  to  the  Jury,  he  denied  be- 
ing at  Allen's  on  the  night  Burley  was 
killed,  but  said  he  was  at  Fort  Meade, 
sick ;  but  the  evidence  is,  we  think,  con- 
cIuHive  that  he  was  at  Allen's  place  on  the 
night  ot  the  homicide,  and  his  denial,  un- 
der the  circumstances,  certainly  Is  against 
blm. 

Thero  are  other  drcumstances— minor 
circumstances — shown  by  the  evidence, 
but  the  foregoing  is  the  substance  of  the 
evidence;  and  it  is,  In  our  opinion,  suffi- 
cient to  sustain  the  finding  ot  the  Jury. 
The  evidence  is  not  concluBiveasto  the  die- 
fendant's  guilt;  but  the  circumstances  are 
so  strong — they  point  so  directly  to  the  de- 
fendant as  the  perpetrator  of  the  coward- 
ly assassination— as  to  preclude  every 
reasonable  hypothesis  inconsistent  with 
his  guilt;  and  hence  we  can  see  no  reason 
tor  setting  aside  the  verdict  as  being 
against  the  evidence. 

It  may  be  difficult  to  find  from  the  evi- 
dence a  sufficient  motive  for  the  perpetra- 
tion of  so  base  a  crime,  but  we  think  that 
the  motive  may  be  found  to  be  that  ot 
Jealousy  and  revenge  because  Burley  mar* 
rled  the  woman  he  did  marry.  This  was 
motive  sufficient,  in  so  depraved  a  charac- 
ter as  the  defendant  is  shown  to  be;  and 
we  have  no  doubt  but  that  this  was  the 
conclusion  arrived  at  by  the  jury  in  their 
Inquiry  as  to  what  motive  prompted  the 
defendant  to  commit  the  crime. 

We  have  most  carefully  considered  the 
whole  case,  and,  after  doing  so,  can  find 
no  snfflclen  t  reason  for  reversal ;  and  there- 
fore the  Judgment  of  the  court  below  Is  af- 
firmed. 


(M  Fla.  U7) 
State  ex  re/.  Peblbr  et  a,h  v.  Boss  et  al. 

(Supreme  Court  of  Florida.    March  81, 1890.) 
CouKTT  BoA^sDS  OF  HEALTH — 'M.A.imA.irja — Aksvbb. 

1.  It  is  the  duty  ot  county  commissioners,  un- 
der the  act  of  June  7, 1889,  which  "provides  for  the 
appointment  of  county  boards  of  health  in  and  for 
the  several  counties, "  etc.,  to  cause  a  tax  to  be  as- 
sessed and  levied,  not  to  exceed  in  any  year  one 
mill  on  the  dollar,  to  defray  the  expenses  of  the 
board  of  health  of  the  county,  when  proper  reqaeat 
is  made  for  that  parpose  by  said  board. 

2.  A  written  request  made  by  the  president  of 
the  board,  in  its  name  and  signed  by  him  as  presi- 
dent, is  a  softtoient  compliance  with  the  statute; 
and  a  return  ot  the  county  commissioners  to  an  al- 
ternative writ  ot  mandamus,  seeking  to  compel 
the  assessment  and  levy  of  the  tax.  Wnich  admits 
the  receipt  of  such  a  communication,  but  denies 
that  it  is  the  action  of  the  board,  and  does  not  deny 
that  the  writer  is  president,  or  that  his  communi- 
cation was  authorized  by  the  board,  when  the  writ 
alleged  that  the  request  was  made  by  the  board,  is 
evasive  and  insufficient. 

(Syllabus  by  the  Court) 

Mandamus. 

William  B.  Lamar,  Atty.  Gen., and  John 
C.  Cooper,  for  relators.  M.  L.  Mersboa, 
tor  respondraits. 

Maxwell,  J.  This  is  an  original  man- 
damus prnceediag  lu  this  court.  The  re- 
lators constitate  the  board  ot  health  of 
Osceola  county,  and  the  respondents  are 
the  coun^  commissioners  of  said  county. 
In  the  alternative  writ  the  complaint  is, 
in  substance,  that  the  relators,  having 
duly  and  fully  considered  what  measures 
were  necessary  to  protect  the  health  of  the 
county  during  the  year  1889,  and  the 
spring  and  summer  months  of  18U0,  and 
to  carry  out  their  duties  under  chapter 
8859  ot  the  Laws  of  the  state,  «uid  the  reg- 
ulations ot  the  state  board  of  health,  and 
determined  what  amount  of  taxes  should 
be  assessed  and  levied  under  said  law, 
fixed  the  one  mill  tax  as  that  which 
should  be  assessed  and  levied  for  health 
purposes  in  said  county,  under  section  10 
of  said  law.  That  said  county  board  of 
health  on  the  2d  day  of  September,  18f<&, 
requested  the  county  commissionors  in 
writing,  at  a  regular  meeting  of  said  last 
board,  to  cause  the  one  mill  tax  to  be  as- 
sessed and  levied  for  the  year  1889,  as  pro- 
vided in  the  act;  but  that  said  commis- 
sioners, contrary  to  their  manifest  duty, 
refused  to  levy  and  assess  said  t.ax,  and 
never  have  assessed  or  levied  the  same, 
or  caused  the  same  to  be  assessed  and  lev- 
ied. The  writ  commands  the  assessment 
and  levy,  or  that  cause  be  shown  for  the 
refusal . 

The  respondents  answer  that  it  is  not 
true  that  the  county  board  of  health  made 
a  request  to  them  in  writing  on  Septem- 
ber 2, 18S9,  or  at  any  other  time,  to  levy 
the  one  mill  tax  tor  health  purposes. 
They  admit  that  on  the  day  mentioned  a 
communication  was  received  by  them  re- 
questing the  levy,  "signed  by  James  P. 
Peeler,  M.  D.,  chairman  of  county  board 
ot  health  of  Osceola  county;  buttheydeny 
that  said  communication  was  the  action 
ot  the  board  ot  health, or thatit  purported 
to  be  by  the  direction  or  authority  ot  said 
board;  and  they  submit  that,  in  the  ab- 
sence ot  a  request  from  the  county  board 
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o(  health,  the  coanty  commlBBiuners  had 
no  power  to  make  the  levy." 

The  answer  presents  other  objectiona  to 
the  proceed tng,  bat  these  nave  been 
abandoned  on  the  hearing. 

Accompauylng  the  answer  Is  a  copy  of 
the  commanication  of  Dr.  Feeler,  signed 
as  stated,  and  addressed  "to  thechalrman 
and  board  of  county  commissioners  of 
Osceola  county, "  which  runs  thus:  "The 
Osceola  county  board  of  health  wonld  re- 
spectfully request  that  an  assessment  of 
one  mill  on  the  dollar  be  assessed  on  the 
property  in  Osceola  county  to  defray  the 
expenses  of  the  county  board  of  health. 
See  section  10  of  an  act  of  the  legislature 
approved  June  7,  1889."  This  section  is 
part  of  an  "  Act  to  provide  tor  the  appoint- 
ment of  county  boards  of  health  in  and  tor 
the  several  counties  of  the  state  of  Flori- 
da, and  define  their  powers,  "and  reads  as 
follows:  "The  county  commissioners  of 
each  county  in  the  state  In  which  a  board 
may  be  constituted  ihay  asaees  and  levy, 
or  cause  to  be  levied  and  assessed,  a  tax 
not  to  exceed  in  any  year  one  (1)  mill  on 
the  dollar,  at  the  request  of  the  board  of 
health  of  the  county,  to  enable  such  board 
to  defray  the  expenses  of  its  operation. " 
Another  section  of  the  act  (4)  provides 
that  "every  such  board  shall  annually 
elect  from  its  members  a  president  and 
secretary,  who  shall  constitute  the  execu- 
tive curomitteeof  said  board, "and  section 
8  constitutes  the  board  a  corporation. 

It  will  be  seen  that  respondents  do  not 
call  in  question  the  duty  of  the  county 
commissioners  to  have  the  tax  assessed 
and  levied,  when  proper  request  is  made 
by  the  board  of  health ;  and  in  argument 
tor  respondents  It  is  admitted  that  thelaw 
is  compulsory  on  the  commissioners  upon 
such  request.  We  think  this  view  is  cor- 
rect, hut  this  admission  of  counsel  renders 
it  unnecessary  to  set  forth  the  grounds  of 
our  conclusion. 

A  motion  in  the  nature  of  a  demurrer  is 
made  by  the  relators  to  strike  out  the  re- 
turn, because  it  is  "evasive,  argumenta- 
'Uve,  uncertain,  and  insufficient, "  and  for 
a  peremptdry  writ.  The  return,  not  con- 
taining any  denial,  in  effect  admits  the  al- 
legations of  the  writ  as  to  the  action  of  the 
board  of  health  in  determining  what 
amount  of  tax  should  be  assessed  and  lev. 
led  for  the  use  of  the  board,  and  that  it 
should  be  one  mill  on  the  dollar.  It  says 
it  is  not  true  that  the  board  requested  re- 
spondents to  have  the  tax  assessed  and 
levied,  ns  the  writ  alleges,  but  admits  the 
receipt  of  the  communication  of  the  presi- 
dent of  the  board  set  out  above,  and  de- 
nies that  this  was  the  action  of  the  board, 
or  that  it  purported  to  be  by  the  direction 
or  authority  of  the  board.  That  the 
county  commissioners  could  not  act  to 
have  the  tax  assessed  and  levied  until  re- 
quested by  the  board  of  health  is  evident 
n'om  the  terms  of  the  act.  How  that  re- 
quest should  be  made  is  not  designated, 
and  it  would  seem  that  no  very  formal  or 
technical  mode  is  required.  The  return 
implies  that  it  should  be  made  by  the 
board  in  the  names  of  Its  members,  or  in 
the  name  of  the  board  by  its  prescribed 
corporate  title.  We  cannot  understand 
the  objection  to  the  request,  signed  by  the 


president  of  the  board.  In  any  other  sense. 
It  is  not  denied  that  he  is  president,  and 
that  as  such  he  has  authority  to  make 
communicationb  of  the  action  of  the 
board;  nor  denied  that,  in  making  the 
communication  he  did, 'he  was  acting  by 
express  authority  of  the  board.  This  is  a 
clear  evasion  of  the  allegation  of  the  writ 
that  the  request  for  the  assessmeut  and 
levy  was  made  by.  the  board.  It  is  not 
unanalogous  on  this  point  to  the  case 
of  State  v.  Mayor,  etc.,  22  Fla.  21,  in 
which  the  strictness  of  the  rale  as  to  the 
return  to  a  writ  of  mandamus  is  held  to 
require  definite  and  certain  statements 
Butflclentto  meet  the  all^attons  of  the 
writ. 

But  there  is  denial  that  the  communi- 
cation was  the  action  of  the  board,  or 
that  it  purported  to  beby  the  direction  or 
authority  of  the  board,  when  in  fact  it 
does  purport  in  its  very  language  to  be 
the  "  Osceola  county  board  of  health  "  re- 
questing the  assessment  and  levy  of  the 
tax,  and  it  is  signed  by  the  president  of 
the  board  as  such,  thereby  purporting  au- 
thority of  the  board.  His  authority  in 
that  capacity  naturally  makes  him  the  or- 
gan of  the  board.  Heis  its  agent  for  that 
purpose,  and  his  action  therein  is  its  ac- 
tion. Of  course,  he  could  not,  of  his  own 
motion,  make  the  request;  but  when  the 
board  has  taken  action,  as  Is  alleged  and 
not  denied,  upon  which  the  request  Is  to 
be  founded,  it  is  to  be  presumed  that  in 
making  the  request  In  the  name  of  the 
board  he  is  performing  a  function  pertain- 
ing to  his  office  which  is  duly  authorized, 
and  which  is  shown  by  this  proceeding  to 
be  the  recognized  method  of  the  board 
for  such  communication.  In  this  respect, 
and  on  the  whole,  the  return  Islnsufflcient. 

Holding  that  the  return  is  evasive  and 
Infiufflclent,  and  counsel  tor  respondents 
having  announced  that  the  return  presents 
their  full  defense,  it  results  that  the  relat- 
ors are  entitled  to  a  peremptory  writ,  and 
accordingly  it  will  be  ordered. 


Baeumbl  v.  State. 


(M  na.  71) 


(Supreme  Court  of  FlvHda.    March  17, 1890.) 

XltTOXIOATINe    LniUORS — IlLEOAI.    SAI.BS — ISDICT- 
ME  NT—  JUBQMBNT. 

1.  In  a  prosecution  for  carrying  on  the  business 
of  dealer  in  spirituous  liquors  without  a  license, 
under  the  act  of  March  5,  1S83,  it  was  not  necessa- 
ry for  the  indictmeat  to  allege  that  the  defendant 
was  not  a  drugftlst  at  the  time  of  the  sales  of  liquor, 
nor  that  the  liquor  was  not  used  by  a  druggist  in 
compounding  medicines,  and  the  preparation  of 
prescriptions  made  by  a  regular  practicing  phy- 
sician.  If  it  was  a  fact  that  the  liquor  was  sold  as 
a  eomponent  part  of  medicines  upoa  such  prescrip- 
tion, it  was  a  matter  of  defense  that  the  defendant 
could  have  availed  himself  of. 

8.  As  a  general  rule,  if  there  is  an  exception  in 
the  enacting  clause  of  a  statute,  the  party  pleading 
must  show  that  bis  adversary  Is  not  within  the  ex-  . 
ception ;  but,  if  there  be  an  exception  in  a  subse- 
quent clause,  or  a  subsequent  statute,  that  is  mat- 
ter of  defense,  and  is  to  be  shown  by  the  other 
party. 

3.  A  charge  that  "the  fact  that  the  defendant's 
place  of  business  was  a  drug-store  does  not  raise 
any  presumption  in  his  favor;  and,  if  the  state  has 
proven  to  your  satlsfaatlon  that  any  single  sale  of 
spirituous  liquors  was  made  bv  the  defendant,  and 
the  defendant  has  not  then  shown  that  such  sale 
was  justified  under  the  privilege  of  a  druggist, 
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which  he  claims,  then  yoa  sbonld  oonviot,"— A«ld 
to  be  correct. 

4.  The  penalty  prescribed  for  the  violation  of 
the  act  under  which  the  defendant  was  convicted 
was  not  less  than  double  the  amount  of  the  license 
required  to  authorize  the  selling  of  liquor,  tOOO; 
and  a  fine  of  C900  for  the  vioiatioa  of  said  act  was 
not  excessive. 
,  {Syllabus  by  the  Court.) 

Error  to  circuit  court,  Polk  county ;  G. 
A.  Hanson,  .Tudge. 

Wilson  &  Wilson  and  J.L.Alhrltton,  for 
plalntlR  In  error.  William  B.  Lamar,  At- 
ty.  Gen.,  lor  the  State. 

Mitchell,  J.  The  plaintiff  in  error  waa 
tried  and  convicted  at  the  fall  term  of  the 
circuit  court,  1889, for  carrying  on  the  bus- 
iness of  dealer  in  spirituouB,  vinous,  and 
malt  liquors  without  a  license.  Motion 
was  made  for  new  trial,  which  waa  over- 
ruled; and  the  case  was  brought  here  up- 
on writ  of  error  from  the  order  of  the  cir- 
cuit court  overruling  said  motion. 

The  first  error  assigned  is  that  the  court 
erred  in  refusing  to  quash  the  indictment. 
The  indictment  contains  four  counts,  the 
first  of  which  charges  the  defendant  with 
carrying  on  the  business  of  dealer  in  spir- 
ituous liquors  without  a  license;  the  sec- 
ond charges  him  with  carrying  on  the  bus- 
iness of  dealer  in  spirituous  liquors,  to- 
wit,  whislsy,  rum,  and  alcohol,  without  a 
license ;  the  third  charges  him  with  carry- 
ing on  the  business  of  dealing  in  malt  liq- 
uors without  a  license;  and  the  fourth 
charges  him  with  carrying  on  the  business 
of  dealer  in  malt  liquors,  to-wlt,  lager- 
beer,  without  a  license.  The  defendant 
moved  to  quash  the  indictment  (1)  because 
the  indictment  does  not  charge  any  offense 
against  the  defendant ;  (2)  because  the  in- 
dictment is  founded  upon  thegeueral  law  of 
the  state,  which  law  received  the  signature 
of  the  governor  on  the  5th  day  of  March, 
1883,  and  that  the  indictment  does  not  al- 
lege facts  and  circumstances  sufScient  to 
bring  the  defendant  within  the  terms  of 
the  statute;  (3)  because  the  indictment 
does  not  allege  that  the  defendant  was  not 
a  druggist;  (4)  because  the  indictment 
does  not  allege  that  the  whisliy,  wines, 
and  beer  alleged  to .  have  been  sold  were 
not  sold  In  the  compounding  of  medicines, 
and  in  the  preparation  of  prescriptions 
made  by  regular  practicing  physicians; 
(5)  because  the  indictment  does  not  allege 
that  the  whislcy,  wines,  and  beer  alleged 
to  have  been  sold  were  not  such  mixtures 
aa  are  made  officinal  in  the  United  States 
Dispensatory;  (6)  because  the  1;idictment 
does  not  allege  that  the  defendant  was 
not  a  druggist,  and  that  said  liquors, 
wines,  and  beer  were  not  sold  in  the  man- 
ner in  which  druggists  were  authorized  to 
sell  the  same,  to-wit,in  compounding  med- 
icines under  a  prescription  of  a  regular 
practicing  physic'an;  (7)  because  of  other 
good  and  sufficient  reasons  appearing  up- 
on the  face  of  the  indictme.it. 

The  defendant  was  IntNf  ted  under  the  gen- 
eral revenue  law  of  March  5, 1888,  (chapter 
8418,  Laws  Fla..)  entitled  "An  act  for  the 
assessment  and  collection  of  revenue." 
The  eleventh  section  of  this  act  provides 
that  "dealers  in  spirituous,  vinous,  or  malt 
liquorsshall  pay  a  license  tax  of  three  hun- 


dred dollars  ($300)  In  each  county  for  each 
place  of  business,  and  dealers  paying  the 
same,  and    receiving   a   license   therefor, 
shall   be    authorized    to  sell    spirituous, 
vinous,  and  malt  liquors,  or  any  of  such 
liquors,  but   neither    spirituous,    vinous, 
nor  malt  liquors  shall  be  permitted  to  be 
sold  unless  said  license  tax  is  first  paid, 
and  a  license   therefor  first    talicn   out; 
and  that  "any  person  who  shall  sell  spir- 
ituous, vinous,  or  malt    liquors,  or  any 
preparation  composed  in  whole  or  in  part 
of  such  liquors,  shall  be  deemed  a  dealer 
in    spirituous,  vinous,   or   malt   liquors, 
within  the  meaning  of  this  act:  provided, 
however,  that  a  druggist  shall  be  allowed 
to  use  spirituous,  vinous,  or  malt  liquoirs 
in  compounding  medicines,  and  the  prep- 
aration of  prescriptions  made  by  regular 
practicing  physicians:  provided,  further, 
that  druggists  may  sell  such  mixtures  as 
are  made  officinal  in  the  United  States  Dis- 
pensatory without  being  required  to  take 
out  a  license  to  sell  spirituous,  vinous,  or 
malt  liquors. "    And  the  twelfth  section  of 
the  same  act  fixes  the  penalty  for  selling 
spirituous,  vinous,  and  malt  liquors  at  not 
less  than  double  the  amoant  required  for 
such  license.. 

The  contention  of  plaintiff  in  error  is 
that  the  Indictment  was  defective  in  not 
alleging  that  the  plaintitt  in  error  was 
not,  at  the  time  of  the  alleged  selling  of 
spirituous,  vinous,  or  malt  liquors,  a  drag- 
gist;  and  he  cites  the  following  author!- 
ties  in  support  of  this  proposition: 
Humphreys  v.  State,  17  Fla.  381;  1  Blsh. 
Crim.  Proc.  §  I>19:  Beasley  v.  State,  18  Ala. 
535;  Sarah  v.  State,  28  Miss.  267;  People  v. 
Telford,  23  N.  W.  Rep.  213;  Thompson  v. 
State,  37  Ark.  408;  State  v.  Abbey,  29  Vt. 
60,  66;  State  v.  Keen,  34  Me.  500;  State  7. 
Wade,  34  N.  H.  495;  Thompson  v.  State, 
54  Miss.  740;  State  v.  O'Donnell,  10  R.  I. 
472;  U.S.  V.Cook,  17  Wall.  168;  Best,  Ev.l. 

An  examination  of  the  cases  and  author- 
ities cited  supra  shows  that  not  one  of 
them,  except  that  in  37  Ark., fully  sustains 
the  doctrine  contended  for  by  the  plaintiff 
in  error;  but,  on  the  contrary,  they,  with 
this  single  exception,  show  the  converse 
of  his  proposition. 

Mr.  Bishop,  in  his  work  on  Criminal 
Procedure,  (volume  1,  §  639,)  lays  down 
the  doctrine  upon  this  subject  as  follows: 
"In  a  statutory  offense,  it  depends  very 
much,  though  notexclusively,  on  the  words 
of  the  statute,  whether  a  particular  mat- 
ter is  one  of  defi^nse,  or  whether  the  nega- 
tive of  the  matterenhers  into  the  definition 
of  the  crime.  Therefore,  as  a  general  rule, 
we  have  what  has.already  been  laid  down, 
namely,  '  If  there  is  an  exception  in  the  en- 
acting clause,  the  party  pleading  must 
show  that  his  ndversai*}'  is  not  within  the 
exception  ;  but.  If  there  be  an  exception  In 
a  subsequent  clause,  or  subsequent  stat- 
ute, that  is  matter  of  defense,  and  is  to  be 
shown  by  the  other  party.'  "  And  in  note 
3,  cited  by  Mr.  Bishop,  there  are  collated 
a  great  number  of  cases  supporting  this 
doctrine,  which  are,  in  our  opinion,  con- 
clusive upon  the  subject.  But,  if  further 
authorities  could  be  required  to  sustain 
Mr.  Bishop's  view  of  the  subject,  see  Brit- 
tin  V.  State,  10  Ark.  299;  Com.  v.  Hart,  U 
Cush.  13J,  2  Green,  Crim.  Rep.  247:  Com.  v. 
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McClanataan,2Metc.  (Ey.)  8;  Statev.Cox, 
32  Mo.  566;  State  v.  Casaady,  52  N.  H.  500; 
State  v.Gurney,37  Me.  149;  State  v.MlUer, 
24  Conn.  522;  U.  S.  v.  Cook,  17  Wall.  168. 

The  enacting  clauee  ot  the  act  ot  March 
6, 1883,  under  which  the  plaintiff  in  error 
was  convicted,  contains  no  exception  or 

firovisions  as  to  druggists,  and  therefore 
t  was  not  necessary  lor  the  indictment  to 
allege  that  the  accused  was  not,  at  the 
time  of  the  alleged  sales,  a  druggist;  and 
consequently  there  was  no  error  in  the 
conrt  overruling  the  motion  to  quash  the 
indictment.  It  the  fact  existed  that  the 
defendant  was  a  druggist  at  the  time  of 
the  alleged  sales  of  liquors  by  him,  and 
that  the  liquors  sold  were  sold  as  a  com- 
ponent part  of  medicines,  upon  the  pre- 
scription of  a  regular  practicing  physician, 
that  fact  was  a  matter  of  defense  that  be 
could  have  availed  himself  of. 

The  second  error  assigned  is  that  the 
court  erred  in  allowing  thestate  attorney, 
over  the  objection  ot  defendant,  to  asic  the 
witnesses  Miller,  Kilpatricli;,  and  Deshong 
how  and  in  what  manner  they  bought  any 
liquors,  wines,  and  beer  from  the  defend- 
ant. These  witnesses  only  stated  that  they 
bought  whislcy  from  the  defendant  or  his 
clerk,  and  how  they  paid  for  it ;  and  we  can 
see  no  objection  to  thdr  testimony. 

The  third  erroraiisignedlsthat  thecoart 
erred  in  refusing  to  strike  out  the  evidence 
of  these  witnesses  upon  defendant's  mo- 
tion, bat  we  fail  to  see  the  error  insisted 
upon. 

The  fourth  error  assigned  is  that  the 
court  erred  in  charging  the  jury  that  "the 
tact  that  the  defendant's  place  of  business 
was  a  drug-store  does  not  raise  any  pre- 
samption  in  his  favor;  and,  If  the  state 
has  proven  to  your  satisfaction  that  any 
single  sale  of  spirituous  liquors  was  made 
by  the  defendant,  and  the  defendant  has 
not  then  shown  that  such  sale  was  justi- 
fied under  the  privileges  of  a  druggist, 
which  heclaims,then  you  should  convict." 
There  is  no  objection  to  this  part  of  the 
charge,  unless  it  be  that  it  is  not  fuU 
enough  to  show  what  the  privileges  of  a 
druggist  are  under  the  statute  which  al- 
lows druggists,  without  taking  ou  t  a  li- 
cense to  sell  liquors,  to  use  spirituous, 
vinous,  and  malt  liquors  In  compounding 
medicines,  and  preparing  prescriptions 
made  by  physciians.  But  there  is  no  con- 
tention that  the  liquor  sold  was  used  In 
compounding  any  medicine,  or  that  it  was 
sold  for  any  preparation  of  prescriptions 
made  by  a  r^ular  practicing  physician ; 
but  the  evidence  shows  that  the  liquor 
sold  waa  whisky  "straight." 

The  fifth  error  assigned  is  that  the  court 
erred  in  overruling  and  denying  defendant 
a  new  trial  upon  each  and  every  and  all  of 
the  grounds  of  his  said  motion  for  new 
trial.  There  was  no  error  in  overruling 
the  motion  tor  new  trial,  as  the  indict- 
ment, trial,  finding  of  the  jury,  and  sen- 
tence of  the  court  conformed  to  law. 

The  sixth  error  assigned  is  that  the 
court  erred  in  sentencing  the  defendant  to 
pay  a  fine  ot  $900  and  all  costs;  the  same 
being  in  excess  of  punishment  fixed  by 
statute  in  such  cases.  As  before  stated, 
the  sentence  conformed  to  law.  Under  the 
statute,  the  judge  could  not  fine  the  ac- 


cused less  than  double  the  tax  required  tor 
a  license  to  sell  spirituous,  vinous,  and 
malt  liqaors,  $600 ;  but  he  could  Impose  a 
fine  in  excess  of  that  amount,  provided  the 
fijie  imposed  did  not  violate  the  bill  ot 
rights,  which  prohibits  "excessive"  fines. 
In  the  case  of  Frese  v.  State,  23  Fla.  267,  2 
South.  Rep.  1,  it  is  held  that  a  fine  of  $900, 
under  the  same  statute  that  the  plaintiff 
in  error  was  convicted  under,  was  not  ex- 
cessive; and  we  so  hold  in  this  case. 
The  judgment  ot  the  circuit  conrt  is  af- 
firmed. 

m  Fla.  6») 


KnCBALL  LUMBEB  CO.  V.  ROQE. 
(.Supreme  Court  of  Florida.    March  4,  1890.) 
Appbax — FAHiDBB  TO  Pile  Tbansoript. 
A  motion  to  dismiss  an  appeal  on  account  of 
the  failure  of  the  appellant  to  file  the  transcript  in 
the  supreme  court  on  or  before  the  first  day  oi  the 
term  to  whioh  the  appeal  is  returnable  cannot  be 
based  upon  the  transcript  filed  by  the  appellant 
before  the  entry  of  the  motion. 
(Syllabus  by  the  CovrL) 

Appeal  from  circultcoart,  Franklin  coun- 
ty ;  Da. VIS  S.  Walker,  Judge. 

Fred  T.  Myers,  for  appellant.  John  W. 
MaJone  and  Bloant  &  Blount,  tor  appellee. 

Ranbt,  C.  J.  The  motion  to  dismiss  this 
appeal  is  upon  the  ground  that  appellant 
had  not  filed  the  tranpcript  of  the  proceed- 
ings of  the  circuit  court  In  this  court  on 
the  first  day  of  the  present  term.  It  was 
not  filed  till  the  30th  day  of  January, 
which  wastheseventeenth  day  of  the  term. 
The  motion  to  dismiss  was  not  entered  till 
the  3d  day  ot  February. 

The  statute  provides  that  it  shall  be  the 
duty  of  the  appellant  to  demand  from  the 
clerk  a  true  copy  of  all  proceedings  in  the 
cause  in  the  circuit  court,  and  file  such 
copy  with  the  clerk  of  the  supreme  court 
on  or  before  the  first  day  of  the  next  suc- 
ceeding term  thereof,  unless  the  succeeding 
terra  shall  commence  within  3U  days  after 
obtaining  such  appeal,  and  then  the  ap- 
peal shall  be  entered  as  soon  after  the  first 
day  of  [not  "after, "  as  printed  in  McClel- 
lan's  Digest,  842]  such  succeeding  term  of 
the  supremecourt  as  will  admit  of  ^  days' 
notice  thereof  being  given ;  and  if  the  ajn 
pellant  fail  to  file  the  proceedings  as  afore- 
said it  shall  be  the  duty  of  the  court,  un- 
less good  cause  be  shown,  to  dismiss  the 
appeal  on  the  adverse  partjr's  producing  a 
certificate  from  the  clerk  of  the  court  be- 
low that "  an  appeal  has  been  obtained 
and  bond  given,  "  as  provided  by  the  stat- 
ute. Thomp.  Dig.  p.  448,  §  1;  section  1, 
Terr.  Laws  1832,  p.  93. 

No  such  certificate  is  produced  by  the  ap- 
pellee, but  he  bases  his  motion  on  the 
transcript  of  the  record  filed  by  the  appel- 
lant. This  he  cannot  do  on  the  record  fur- 
nished by  the  appellant.  If  he  wishes  the 
relief  authorized  by  the  statute,  he  must 
furnish  the  evidence.  West  v.  Brashear,  12 
Pet.  101;  Macomb  v.  Armstead.lO  Pet.  407 
We  find  no  case  decided  under  our  statute 
in  which  the  relief  has  been  granted  with- 
out the  appellee's  havingfumishedthe  evi- 
dence to  put  this  court  in  motion. 

As  these  motions  are,  in  view  of  our  ad- 
judications that  such  a  dismissal  of  an  ap- 
peal does  not  preclude  the  taking  of  a  new 
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appeal  or  writ  of  error  within  the  times 
allowed  by  law, generally  productive  only 
of  delay  tu  the  exteut  of  the  loss  of  a  term 
by  the  appellee  and  the  payment  of  the 
costs  of  the  motion  by  the  appellant,  we 
feel  It  proper  to  state  here  a  view  of  the 
above  statute  which  has  occurred  to  us 
durinjr  our  consideration  of  this  case,  and 
is  found  to  be  supported  by  authority.  It 
is  whether  a  motion  of  this  kind  will  be 
entertained  when  made  at  the  term  to 
which  the  appeal  is  retamable,  unless  it 
is  entered  before  the  transcript  has  been 
filed  by  the  appellant,  or,  in  other  words, 
while  the  appellantis  In  default.  Bingham 
V.  Morris,  7  Cranch,  99 ;  Pickett  v.  Leger- 
wood,  7  Pet.  144;  SpaiTow  v.  Strong,  8 
Wall.  »7.  In  Town  of  Enterprise  v.  State, 
24  Fla.  206,  4  South.  Rep.  635,  a  different 
view  was  taken,  as  supported  by  Rain  v. 
Thomas,  12  Fla.  493.  Upon  reviewing  that 
case,  we  find  it  appears  in  the  latter  part 
of  the  opinion  that  the  transcript  was 
not  filed  till  after  the  entry  of  the  motion, 
a  fact  which,  in  the  consideration  of  the 
Enterprise  Case,  eflcap)ed  the  attention  of 
the  court,  and,  I  may  properly  say.  In  view 
of  any  Bpe<:Ial  responsibility  tliat  may  at- 
tach to  the  justice  speaking  for  It,  of  my- 
self in  writing  that  opinion.  If  the  ruling 
tliere  was  error,  as  it  seems  now  it  may 
be,  it  should  be  corrected,  and  will  be 
called  to  the  attention  of  cnansel  in  the 
first  case  that  may  Involve  the  point. 

The  motion  to  dismiss  is  denied,  and  It 
will  be  so  ordered. 


(26  Fla.  m 


Sure  y.  State. 


(Supreme  Court  of  Florida.  March  10, 1890.) 
Ihtobxatiok  Filbd  ts  Vacation— Iudb  ov  Wax- 
bant — Habeas  Ck)BPU8. 
An  information  filed  by  the  prosecutlns'  at- 
torney of  the  criminal  court  of  reeord  of  Lake 
county,  in  the  office  of  its  clerk  in  vacation,  does 
not  authorize  the  clerk  to  issue  a  warrant  for  the 
arrest  of  the  person  so  accused  of  crime,  nor  do 
such  proceedings  give  the  judge  of  that  court 
power  to  fix  the  hail  for  the  person  arrested  on  a 
warrant  thus  issued ;  and  a  person  so  held  by  the 
sheriff  is  deprived  of  his  liberty  without  due  pro- 
cess of  law,  and  is  entitled  to  be  discliarged  on  ha- 
beas corput. 

(SyUabus  by  the  Court.) 

Error  to  circuit  court.  Lake  county; 
JoBiT  D.  Bboomi:,  Jndee. 

A.  St.  Clair-Abrams.ior  plaintiff  In  error. 
William  B.  Lamar,  Atty.  Qen.,  tor  the 
State. 

Banbt,  C.  J.  This  Is  a  writ  of  error  to 
a  judgment  rendered  by  the  circuit  judge 
of  the  sixth  circuit  In  a  habeas  corpus 
proceeding. 

It  appears  that  the  county  solicitor  of 
Lake  county,  who  is  the  prosecuting  offi- 
cer in  the  criminal  court  of  record  of  that 
county,  filed  In  the  office  of  the  clerk  of 
that  court,  on  the  4th  day  of  the  present 
month,  (March,)  an  information  charging 
the  plaintiff  In  error  with  having  embez- 
jsled  12,100.60,  the  property  of  the  Florida 
Central  &  Peninsular  Railroad  Company,  a 
corporation  under  the  laws  of  this  state, 
and  on  the  same  day  a  warrant  was  is- 
sued by  the  clerk  commanding  the  sheriff 
to  arrest  Sims,  and  have  bim  before  the 


judge  of  the  above  criminal  court  of  rec- 
ord, at  the  court-bouse  at  Tavare8,on  the 
8th  day  of  April  of  the  present  year,  to  an- 
swer the  state  on  an  information  for  em- 
bezzlement filed  against  him  by  the  coun- 
ty solicitor.  The  sheriff  arrested  Sims  on 
the  same  day,  and  Indorsed  his  action  on 
the  writ;  and  it  appears  from  the  tran- 
script before  us  that  Judge  Gaines,  of  the 
criminal  court  of  record,  indorsed  on  the 
Information  an  order  that  the  prisoner 
might  be  admitted  to  ball  in  thesum  of  i2,- 
500,  on  giving  good  and  sufficient  sureties, 
to  be  approved  by  the  sheriff. 

Kims,  while  thus  in  the  custody  of  the 
sheriff,  presented  to  the  circuit  judge,  on 
the  next  day.a  petition  for  a  writ  of  habe- 
as corpus,  alleging  that  he  was  so  detained 
without  lawful  authority,  and  deprived  of 
his  liberty  without  probable  cause,  ana  to 
his  right  to  a  preliminary  examination; 
and  that  the  criminal  court  of  record  was 
not  in  session  when  the  above-mentioned 
Information,  upon  which  the  warrant  was 
Issued,  waa  filed,  nor  was  it  In  session  at 
the  time  of  presenting  the  petition,  nor 
could  the  term  of  such  criminal  court  of 
record,  as  of  which  the  Information  is  en- 
titled and  purports  upon  its  face  to  be 
presented,  viz.,  the  April  tenn,  A.  D.1890,  be 
held  for  more  than  a  month ;  that  he  was 
innocent  of  the  charge  brought  against 
him ;  that  he  was  until  recently  agent  of 
the  FloridaCentral  &  Peninsular  Railroad, 
at  Tavares,  in  Lake  county ;  and  that  on 
the  2l8t  of  January.  1880,  the  railroad  de- 
pot of  the  company  was  destroyed  by  fire, 
with  all  Its  contents,  including  a  large 
sum  of  money  in  the  safe  belonging  to  the 
company,  and  that  because  he  is  unable  to 
replace  the  money  and  property  so  de- 
stroj-ed  a  charge  of  embezzlement  has  been 
trumped  np  against  him,  and  he  has  been 
arrested  and  is  held  In  custody  as  above 
stated,— there  being  no  evidence  to  war- 
rant or  authorize  his  arrest,  and  the  same 
being  made  for  the  purpose  of  terrorizing 
and  intimidating  him,  and  the  petitioner 
being  required  to  give  "enormous  and  ex- 
cessive" bail,  In  thesum  of  $2,500,  which  he 
Is  unable  to  do.  The  petitioner  prayed 
the  issuance  of  the  writ,  and  that  the  mat- 
ter of  his  custody  and  detention  might  be 
inquired  into,  and  he  be  discharged  from 
custody. 

The  writ  having  Issued,  the  sheriff  made 
return  to  It  that  he  held  the  petitionerun- 
der  the  warrant  described  above  as  issued 
by  the  clerk  of  the  criminal  court  of  record 
of  Lake  county ;  and  on  the  6th  day  of 
March  the  causecame  on  to  be  heard  upon 
the  above  record,  and  an  admission  by  the 
county  solicitor,  upon  whom  notice  of  the 
hearing  bad  been  served,  that  the  county 
criminal  court  of  record  of  Lake  county 
was  not  then  In  session,  nor  when  the  in- 
formation was  filed ;  and  the  circuit  judge 
refused  to  permit  any  evidence  of  the  facts 
upon  which  the  information  was  based  to 
be  brought  before  him,  and  remanded  the 
petitioner  "  to  the  custody  of  the  sheriff, 
as  it  appeam  a  criminal  court  of  record  of 
Lake  county  has  jurisdiction." 

To  this  judgment  a  writ  of  error  w«w 
granted  on  the  next  day  by  a  justice  of 
this  court,  returnable  to  the  court  In  term 
at  Its  present  sitting. 
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It  is  insisted  on  bebalt  of  the  plaintiff  in 
errortliat  the  information  was  nnlawiuUy 
filed,  as  it  was  filed  in  vacation  and  not 
in  open  court,  and  that  consequently  the 
warrant  was  issued  without  authority  of 
law,  and  the  prosecution  is  not  by  due 
process  of  iaw,  under  the  twelfth  section  of 
the  declaration  of  rights  of  our  constitu- 
tion. 

The  constitution  provides  for  the  estab- 
lishment by  the  legislature  of  a  criminal 
court  of  record  In  any  county  upon  appli- 
cation of  a  majority  of  the  r^stered  vot- 
ers; and  that  there  shall  be  one  judge  for 
each  of  said  courts;  and  that  the  said 
"courts "shall  bavejurisdiction uf  all  crim- 
inal cases  not  capital  which  shall  arise 
in  said  counties  respectively;  and  that 
there  shall  be  six  terms  nf  these  conrts  in 
each  year;  and  there  shall  be  for  each  of 
the  courts  a  prosecuting  attorney ;  and 
tbafall  offenses  triable  in  said  courtstaall 
be  prosecuted  upon  taiformatlon  under 
oath  to  be  filed  by  the  prosecuting  attor- 
ney ;  but  the  grand  ]ury  of  the  circuit  court 
fortbe  county  in  which  said  criminal  court 
is  held  may  Indict  for  oHenses  triable  in  the 
criminal  court,  and  upon  the  finding  of 
such  indictment  the  circuit  Judge  shall 
commit  or  hail  the  accused  for  trial  in  the 
criminal  court,  which  trial  shall  be  upon 
Information. "  Sections  24-28,  art.  5,  Const. 
1885. 

The  criminal  court  of  record  of  Lake 
county  was  established  by  a  statute  ap- 
proved May  11, 1889,  (Pamph.  Laws  1889, 
p.  169,)  which  enacts  that  the  court  shall 
have  Jurisdiction  to  try  and  determine  all 
violations  of  thecriminal  laws  of  the  state 
arising  in  that  county,  and  not  punishable 
by  capital  punishment;  that  there  shall 
be  held  six  terms  of  thecourt  in  each  year, 
the  same  to  begin  on  the  second  Tuesday 
in  February,  April,  and  the  other  alternate 
months :  that  the  said  court  shall  exercise 
the  same  power  in  issuing  warrants,  at- 
tachments, and  summonses  as  is  had  and 
exercised  by  the  circuit  courts  of  the  state 
In  criminal  cases,  which  processes  shall  be 
executed  In  the  same  manner  and  by  the 
same  officers  as  the  process  of  the  circuit 
court  is  nnw  executed,  and  the  same  rules 
of  procedure  and  practice  which  now  ob- 
tain In  the  trial  of  criminal  cases  In  theclr- 
calt  court  shall  obtain  In  this  court ;  that 
Its  Judge  shall  have  the  same  powers,  du- 
ties, and  obligations  In  the  administration 
of  the  criminal  laws  as  are  now  exercised 
by  and  Imposed  upon  the  Judge  of  the  clr- 
cait  court;  that  the  powers  and  duties  of 
the  county  solicitor,  the  prosecuting  of- 
ficer of  the  court,  shall  be  the  same 
as  those  now  exercised  by  and  imposed 
upon  the  state  attorney,  except  as  aft- 
erwards provided  in  the  act.  The  coun- 
ty solicitor  is  "allowed"  the  process  of 
the  court  "to  compel  the  attendance  of 
-witnesses  before  him.  In  or  out  of  term, 
at  such  convenient  times  and  places  as 
maybe  designated  In  the  summons, to  tes- 
tis before  him  as  to  any  violation  of  the 
criminal  law,  upon  which  they  may  be  in- 
terrogated, and  writs  of  attachment  or 
Bummons  tor  such  witnesses  shall  at  any 
tJine  tie  Issued  from  said  court  upon  the 
'written  order  of  the  county  solicitor  filed 
with  the  clerK;"  and  such  solicitor  is  au- 


thorised to  administer  oaths  to  all  wit- 
nesses summoned  by  the  process  of  the 
court.  All  offenses  triable  by  thia  court 
are  to  be  prosecuted  upon  Information  filed 
by  the  county  solicitor  under  oath,  and 
the  same  rules  of  pleading  and  practice  as 
now  obtain  in  trials  by  indictment  it  is  de- 
clared shall  obtain  intrials  by  information. 

The  jurisdiction  given  to  criminal  courts 
of  record  by  the  above  provisions  of  the 
constitution  is  a  trial  Jurisdiction,  as  dis- 
tinguished from  one  for  mere  examination 
with  reference  to  the  discharge,  ball,  or 
commitment  without  ball  of  the  person  ac- 
cused ;  and  the  purpose  of  that  Instrument 
in  providing  that  aJl  offenses  triable  In 
that  court  shall  be  prosecuted  upon  infor- 
mation under  oath,  to  be  filed  by  the 
prosecuting  attorney,  was  the  regulation 
of  the  manner  and  form  in  which  the  ac- 
cusation should  be  preferred  for  trial  by 
the  court  in  term.  It  must  be  in  thatform 
before  the  accused  can  be  required  to  an- 
swer there.  This  is  so,  even  where  a 
grand  Jury  of  the  circuit  court  of  the  same 
county  has  found  an  indictment,  and  the 
circuit  judgce  has  committed  or  bailed  the 
accused  fortriallnthecrimlnalcourt.  The 
authority  thus  given  to  this  court  to  try 
on  Information  felonies  within  its  jurisdic- 
tion is,  at  least,  one  of  the  exceptions  re- 
ferred to  in  the  tenth  section  of  the  decla- 
ration of  rights;  where  it  iB provided  that 
in  other  cases  than  those  of  impeachment, 
and  those  of  the  militia  in  active  service  in 
time  of  war,  or  which  the  state,  with  the 
consent  of  congress,  may  keep  in  time  of 
peace,  no  person  shall  be  tried  for  a  capital 
crime  or  other  felony,  unless  on  present- 
ment by  a  grand  jury,  except  as  is  other- 
wise provided  in  this  constitution.  At  the 
common  law  only  misdemeanors  were  tri- 
able In  this  way,  but  in  this  court  the  in- 
formation is,  even  as  to  felonies,  substi- 
tuted for  an  Indictment. 

There  is  nothing  in  the  constitution  as 
to  the  exercise  In  vacation,  by  the  couniy 
solicitor,  therlerk,  or  thesherifl,  of  the  pow- 
ers complained  of  here,  nor  is  there  any- 
thing as  to  theexercise  of  anyfunctionsby 
the  Judge  out  of  term.  Looking  to  the  stat- 
ute, whosepro  visions,  in  so  far  as  they  can 
be  said  to  relate  to  the  question  bdore  us, 
are  substantially  set  out  above,  we  find 
no  authority  given  to  the  county  solicitor 
to  file  an  information  in  vacation  as  the 
basis  for  the  issue  of  a  warrant  for  the  ar- 
rest of  the  accused,  nor  any  conferred  upon 
the  clerk  for  the  issue  of  such  a  warrant 
under  such  circumstances.  The  grant  to 
the  "court"  of  the  same  power  in  Issuing 
warrants,  attachments,  and  suinmonses 
as  is  now  had  and  exercised  by  the  circuit 
conrts  in  criminal  cases  does  not  confer 
these  powers  upon  either  of  such  officers ; 
nor  does  theprovlslon  that  the  powers  and 
duties  of  such  solicitor  and  clerk  and  sher- 
iff, respectively,  shall  be  the  same  as  those 
now  exercised  by  and  Imposed  upon  state 
attorneys  and  clerks  of  the  circuit  courts, 
and  the  sheriff  while  acting  as  the  execu- 
tive officer  of  the  circuit  court.  An  infor- 
mation filed  In  vacation  by  a  state  attor- 
ney in  the  clerk's  office  of  the  circuit  court, 
if  one  has  ever  been  thus  filed  in  this  state, 
is  not  the  legal  mode  of  primarily  Institut- 
ing proceedings  against  an  alleged  crimi- 
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Old,  the  trial  of  whose  ofTending  is  within 
the  ]ari8dlction  of  the  circuit  court.  It  ia 
true  that  under  the  act  of  February?,  1877, 
(section  4, p.  442,  MoClel.  Dig.,)  every  mis- 
demeanor of  which  the  circuit  court  has 
jurisdiction  may  be  tried  upon  present- 
ment or  Indictment  by  a  grand  Jury,  or 
upon  information  filed  by  the  state  attor- 
ney, or  the  duly-authorized  prosecuting 
attorney  of  the  court;  but  the  purpose  of 
that  legislation  was  merely  to  permit  the 
substitution  of  an  Information  for  an  in- 
dictment in  cases  of  misdemeanor,  and  the 
nniform  practice  under  it  has  been  to  file 
the  information  in  open  court ;  and  in  King 
T.  State,  17  Fla.  18."),  it  was  held  that  it 
was  not  necessary  that  the  information' 
should  be  presented  by  a  grrand  jury,  but 
it  was  suflScient  if  presented  by  the  state 
atomey,  or  the  duly-authorized  prosecut- 
ing attorney  of  the  circuit  conrt,  entered 
in  the  minates  of  thecourt  and  filed.  Should 
a  state  attorney  file  such  an  information 
in  vacation,  the  clerk  of  the  circuit  court 
would  not  be  authorized  to  issue  a  warrant 
for  the  arrest  of  the  person  charged  in  it; 
and  this  for  the  simple  reason,  to  say 
nothing  more,  that  neither  the  act  of  1877, 
nor  any  other  statute,  has  provided  tor 
any  such  proceeding  In  the  circuit  court  in 
vacation. 

It  is  true  the  county  solicitor  is  allowed 
the  process  of  the  court  to  compel  the  at- 
tendance of  witnesses  before  him  in  or  out 
of  term,  at  such  convenient  times  and 
places  as  may  be  designated  in  the  sum- 
mons, to  testify  before  him  as  to  any  vio- 
lation of  the  criminal  law  upon  which  he 
may  be  interrogated ;  and  writs  of  attach- 
mtnt,  or  summonses  for  such  witnesses, 
may  be  issued  from  the  court  upon  the 
written  order  of  the  county  solicitor  filed 
with  tlie  cleric;  and  such  solicitor  may  ad- 
minister oaths  to  all  witnesses  snmmoned 
by  the  process  of  the  conrt.  Whatever 
elsemay  be  the  purpose 6t  this  provision,  it 
nevertheless  is  altogether  clear  that  it 
gives  no  authority  to  the  cleric  to  issue 
any  warrant  for  the  arrest  of  the  person 
whom  the  witnesses  may  identify  as  the 
probable  violator  of  the  criminal  law,  nor 
does  it  allow  the  solicitor  the  process  of 
the  court  for  such  purpose,  either  upon  fil- 
ing an  information  or  a  written  order  with 
the  clerk. 

That  it  was  not  the  purpose  of  this  pro- 
vision to  authorize  the  filing  of  an  in- 
formation in  vacation,  to  be  followed  by 
the  issue  of  a  warrant  of  arrest,  becomes 
more  apparent  when  considered  in  connec- 
tion with  that  mentioned  above,  to  the 
effect  that  the  court  shall  exercise  the 
same  power  as  the  circuitcourts  in  issuing 
warrants,  attachments,  and  summonses, 
and  with  those  clauses  which  declare  that 
the  same  rules  of  procedure  and  prac- 
tice which  now  obtain  in  the  trial  of  crim- 
inal cases  in  thecircuitcourt  shall  obtain  in 
this  court,  (section  5  of  the  act  of  1889,)  and 
the  same  rules  of  practice  which  now  ob- 
tain in  trials  by  Indictment  shall  obtain  in 
trials  by  information.  If  it  bad  been  the 
intention  of  the  legislature  to  give  the 
power  which  has  been  exercised  here,  it 
would  not  have  merely  given  the  solicitor 
the  specific  powers  as  to  summoning  and 
examination  of  witnesses  and  vested  him 


with  the  same  power  as  to  bis  duties  and 
powers,  as  to  the  criminal  courtof  record, 
and  offenses  cognizable  by  it,  as  the  state 
attorney  has  as  to  the  circuit  court,  but  it 
woald  have  made  express  provision  for 
the  exercise  of  a  power  which  is  not  exer- 
cised by  the  circuit  court  or  state  attor- 
ney, the  clerk  and  sheriff,  in  this  manner, 
in  vacation. 

The  result  then  is  that  the  laws  of  this 
state  do  not  authorize  the  county  solicitor 
of  Lake  county  to  file  in  vacation  an  in- 
formation which  shall  have  the  effect  to 
set  the  process  of  that  court  in  motion  for 
the  arrest  of  the  person  charged  in  it  with 
a  violation  of  a  criminal  law,  of  the  trial 
of  which  that  court  has  Jurisdiction. 
There  being  no  such  power  as  has  been 
exercised  here,  given  by  the  laws  applica- 
ble to  the  criminal  court,  the  duty  to  the 
public  of  having  the  petitioner  arrested, 
and  his  alleged  offending  inquired  into,  for 
the  purpose  of  securing  his  personal  attend- 
ance for  trial  at  the  next  term  of  the  crim- 
inal court  of  record  of  Lake  county,  must 
be  periormed  through  the  same  Judicial 
instrumentality  which  would  be  available 
if  there  was  no  criminal  court  in  the  coun- 
ty. 

The  petitioner  was  remanded  to  thecus- 
tody  of  the  sheriff  by  the  circuit  Judge  be- 
cause he  thought  the  criminal  courtof  rec- 
ord had  Jurisdiction  of  the  case.  The  in- 
formation, filed  as  it  was,  did  not  give  that 
court  jurisdiction.  It  was  a  proceeding 
intheclerk's  office  wholly  unauthorized  by 
law,  and  it  neither  gave  that  conrt  juris- 
diction of  the  case,  nor  its  Judge  authority 
to  make  the  order  or  indorsement  as  to 
bail.  Such  an  information,  filed  in  the 
office  of  the  clerk  of  the  circuit  court  by 
the  state  attorney,  wouid  not  have  given 
the  circuit  Judge  the  power,  or  imposed 
upon  him  the  duty  or  obligation,  to  fix 
the  amount  of  bail,  but  his  duty  would  be 
to  treat  the  proceeding  as  coram  bod  Ja- 
dlee. 

The  law  has  not  given  to  an  ex  parte 
examination  made  in  this  way  by  a 
county  solicitor  tiie  result  of  having  the 
person  accused  of  crime  arrested  upon  the 
filing  of  an  information  in  the  clerk's  office, 
and  imprisoned  without  a  preliminai7 
hearing  before  a  magistrate,  and  forcing 
him  to  seek  his  liberty  or  an  Investigation 
of  the  alleged  offense  by  becoming  an  actor 
in  a  ba,beaa  corpus  or  similar  proceeding. 

The  petitioner  is  held  without  due  pro- 
cess of  law,  and  the  Judgment  of  the  cirw 
cuit  judge  will  be  reversed,  and  the  case  re- 
manded, with  direction  to  discharge  him 
from  custody  under  those  proceedings. 


Gibson  ▼.  Statb. 


(26  Fla.  10» 


(Supreme  Court  of  Florida.    March  S3,  1800.) 

Ubixisai.  Law— Nbw  Trial— Fobmib  Jbopabdt 
— Instkuctions. 
1.  Wlien  there  has  been  trial  for  an  oflenaa, 
and  a  verdict  of  guilty,  and  on  motion  of  the  de- 
fendant the  court  arrests  the  judgment,  or  erants 
a  new  trial,  suoh  defendant  has  not  been  in  the 
jeopardy  which  forbids  a  second  trial,  whether 
upon  the  same  indictment  or  a  new  one.  The  jeop- 
ardy ceased  upon  the  arrest,  or  grant  of  a  new 
trial ;  there  being  no  right  of  appeal  f  oi  the  proM 
cation  In  this  state. 
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3.  The  entry  of  a  not.  pros.  In  such  case  is  not 
S  bar  to  another  indictment  for  the  same  offense. 

8.  An  oral  charge,  being  merely  a  formal  re- 
qnirement,  is,  as  to  error,  considered  as  waived,  if 
not  excepted  to  before  retirement  of  the  jury;  and 
the  statute  which  authorizes  a  party  to  embody  in 
a  motion  for  a  new  trial  mistakes  of  the  court  not 
before  excepted  to  gives  that  privilege  as  to  sub- 
stantial matters  charged,  but  not  as  to  formal  mat- 
ters connected  with  the  delivery  of  the  charge. 

4.  This  court  cannot  assume,  as  against  the 
presumption  In  favor  of  the  action  of  the  judge, 
that  a  charge  of  the  court  in  relation  to  the  conduct 
of  a  witness  is  erroneous  when  there  is  nothing  in 
the  bill  of  exceptions  in  regard  to  the  nature  of 
the  occurrence. 

6.  While  the  court  may  charge  the  jury  that 
they  "are  not  to  try  the  case  by  the  arguments  of 
counsel, "  if  by  that  it  be  understood  as  only  warn- 
ing them  that  they  should  not  be  controlled  in  a 
decision  on  the  facts  \>s  these  arguments,  as  against 
their  own  judgment,  yet,  to  charge  farther  that  "it 
is  the  study  of  a  life-time,  that  they  [counsel] 
learn  lu>w  to  distort,  change,  color,  and  discolor 
facts,  in  order  that  they  may  use  tltem  to  the  ad- 
vantage of  their  clients, "  is  virtually  depriving  the 
prisoner  of  counsel,  and  also  an  implied  intimation 
that  the  facts  as  stated  in  the  argument  of  counsel 
are  not  those  shown  by  the  evidence,  and  in  this 
latter  respect  is  a  violation  of  the  statnte  which 
forbids  a  judge  to  charge  on  the  facts.  Such  a 
charge  disparages  the  profession  unjustly,  and 
tends  to  prejudice  the  prisoner,  and  is  erroneous. 
iSyllatmi  by  ths  Court.) 

Appeal  from  circuit  court,  Polk  county; 
O.  A.  Hanbon,  Jndge. 

J.  B.  Wan  and  H.  C.  UacFarlane,  tor 
plaintlfl  In  error.  William  B. Lamar,  Atty. 
6en.,  tor  the  State. 

Maxwell,  J.  January  30,  1888,  plain- 
tiff In  error  wasconvicted  of  murder  in  the 
first  degree.  A  new  trial  was  granted  on 
his  motion,  and  while  the  case  was  still 
trending  another  Indictment  was  found 
against  him  tor  the  same  offense.  Subse- 
quently a  nol.  pros,  was  entered  as  to  the 
first  indictment.  Thereupon  plaintiff  In 
error  filed  a  plea  of  autrefois  acquit  to  the 
second  Indictment,  alleging  that  he  had 
been  put  in  Jeopardy  of  his  lite  by  the  trial 
under  the  first.  The  state  attorney  de- 
murred to  this  plea,  and  the  courts  sus- 
tained the  demurrer.  A  trial  was  then 
bad  on  the  plea  of  not  guilty,  a  verdict  of 
gnilty  with  recommendation  to  mercy  ren- 
dered by  the  Jury,  and  motions  in  arrest  ol 
judgment  and  for  a  new  trial  were  made 
by  plaintiff  in  error,  which  the  court  over- 
mled. 

Before  delivering  his  written  charge,  the 
Jndge  addressed  the  jui-y  orally  In  these 
words:  " Before  proceeding  to  deliver  my 
charge  to  the  ]ury,  by  request  of  defend- 
ant's counsel,  I  desire  to  call  attention  to 
an  unfortunate  and  very  impropercircum- 
stance  that  occurred  the  other  day  in  the 
presence  of  the  jury,  when  one  Mrs.  Harvey 
was  leaving  the  witness  stand,  and  made 
a  declaration  that  should  not  have  been 
made,  and  for  which  she  was  subject  to 
punishment  for  contempt,  if  her  remark 
had  been  heard  by  the  court;  but,  she  be- 
ing a  woman,  and  counsel  declining  to 
ask  any  ruling  thereon,  she  was  not  pun- 
ished. I  instructyou  to  banish  from  your 
mind  that  circumstance.  It  has  nothing 
whatever  to  do  with  this  case.  As  to  the 
arguments  made  by  counsel,  you  are  not 
here  to  try  the  case  by  the  arguments  of 
counsel.    It  is  the  privilegre,  as  well  as  the 


duty,  of  counsel  to  argue  to  the  best  ad- 
vantage in  the  behalf  of  theirclients.  It  is 
the  study  of  a  life-time,  that  they  learn 
how  to  distort,  change,  color,  and  dis- 
color facts,  in  order  that  they  n»ay  use 
them  to  the  advantage  of  their  clients. 
They  are  not  here  as  you  and  1  are  here, 
but  as  partisans.  The  court  and  jury 
come  here  disabused  of  every  feeling  of 
prejudice,  every  feeling  of  injustice,  and  to 
perform  the  solemn  duty  to  ascertain  the 
facts  and  the  law,  and  nothing  more. " 

The  questions  presented  by  the  assign- 
ment of  errors  are  whether  the  plea  of 
autrefois  acquit  was  rightly  overruled, 
whether  It  was  proper  to  address  the  jury 
orally  in  the  language  just  quoted,  and 
whether  that  language  was  not  in  itself 
error.  The  question  on  the  Instruction  in 
r^ard  to  immateriality  of  proof  as  to  the 
time  of  the  commission  of  the  offense  is  re- 
garded as  abandoned :  there  being  no  ref- 
erence to  it  in  the  brief  of  counsel. 

As  to  the  plea,  we  think  the  court  did 
not  err  in  holding  that  it  furnished  no 
BUtilcient  defense  against  the  further  pros- 
ecution of  the  prisoner.  That  a  party 
cannot  be  twice  put  in  jeopardy  tor  the 
same  offense  is  well  established  in  law; 
but  when  there  has  been  a  trial  for  an  of- 
fense, and  a  verdict  of  guilty,  and  on  mo- 
tion of  the  party  convicted  the  court  ar- 
rests the  Judgment,  or  grants  a  new  trial, 
it  is  uniformly  held  that  such  party  has 
not  been  in  the  Jeopardy  which  forbids  a 
second  trial,  whether  upon  the  same  in- 
dictment or  a  new  one.  The  arrest  ol 
judgment  or  the  new  trial  being  at  his  in- 
stance, and  for  his  benefit,  and  the  pros- 
ecution being  thereby  suspended,  the  jeop- 
ardy ceases,  and  is,  so  far  as  a  new  indic1>- 
ment  after  arrest  of  judgmentlsconcemed, 
as  if  it  had  never  existed.  1  Blsh.  Crim. 
Law,  §  1000.  The  rulels  applicable  in  this 
state,  because  the  prosecutor  has  no  right 
of  appeal  for  the  reversal  of  the  Judgment 
of  arrest,  while  in  states  where  such  ap- 
peal Is  allowed  the  jeopardy  Is  considered 
as  still  existing.  And,  so  far  as  a  new 
trial  is  concerned  when  granted  on  motion 
of  the  defendant,  the  jeopardy  of  the  pre- 
vious trial  is  waived  by  him,  and  is  not 
available  for  his  defense.  1  Bish.  Crim. 
Law,  §§  1001,  1003.  See,  also,  People  v. 
Casborus,  13  .Tohns.  360 ;  Com.  y.  Hatton, 
8  Grat.623;  State  v.  Phil,t  Stew.  (Ala.)  81: 
Joy  V.  State,  14  Ind.139;  State  v.HoUey,  1 
Brev.  35;  Gerard  v.  People,  3  Scam.  362; 
and  State  v.  Walters,  16  La.  Ann.  400. 

Nor  does  the  entry  of  a  aoJ.  pros,  in  the 
case  make  any  difference.  That  is  not  a 
bar  to  another  indictment  for  the  same  of- 
fense. Com.  V.  Wheeler,  2  Mass.  172;  Lind- 
say ▼.  Com.,  2  Va.  Cas.  345;  Wortham  v. 
Com.,  6  Rand.  (Va.)  669;  Walton  v.  State, 
3  Sneed,  687.  A  new  trial  having  been 
granted,  the  case  stood  as  If  it  had  never 
been  tried,  and  a  nol.  pros,  entered  then 
had  no  different  effect  In  favor  of  the  pris- 
oner than  If  it  had  been  entei-ed  prior  to 
the  trial. 

In  regard  to  the  alleged  error  of  the 
court  in  delivering  a  portion  of  the  charge 
to  the  Jury  orally  It  does  not  appear 
from  the  record  that  any  exception  was 
taken  to  this  at  the  time.  Under  the 
practice  of  this  court  in  construing  tho 
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statutes  In  relation  to  oral  and  written 
charges,  such  en-or,  being  as  to  a  merely 
formal  requirement,  is  considered  as 
waived  it  not  excepted  to  before  retire- 
ment of  the  jury.  Even  it  alleged  as  error 
on  a  motion  for  a  new  trial,  It  comes  too 
late.  The  statute  which  authorizes  a 
party  to  embody  In  a  motion  tor  new 
triaJ  mistakes  of  the  court  not  before  ex- 
cepted to,  gives  that  privilege  as  to  sub- 
stantial matters  charged,  but  not  as  to 
formal  matters  connected  with  the  deliv- 
ery of  the  charge;  and  even  where  the 
Judge  has  given  oral  instructions,  and  aft- 
erwards, before  the  jury  retired,  gave 
written  instructluns,  saying  to  the  Jury 
they  were,  substantially,  the  oral  instruc- 
tions be  had  given,  it  has  been  held  that 
this  is  a  complieuice  with  the  statute  re- 
quiring charges  to  be  wholly  In  writing  In 
cases  to  which  the  requirement  applies. 
Express  Co.  v.  Van  Meter,  17  Fla.  783; 
Potsdamer  v.  State,  Id.  895;  Baker  v. 
Chatfleld,  28  Fla.  640,  2  South.  Rep.  822. 
The  rule  as  to  waiver  of  the  error  applies 
alike  to  civil  and  criminal  cases.  Express 
Co.  V.  Van  Meter,  supra. 

Our  conclusion  being  that  the  objection 
to  the  charge  on  the  ground  that  It  was 
delivered  orally  was  waived,  under  the 
circumstances  of  the  case,  the  next  question 
to  be  considered  Is  whether  the  charge,  in 
its  substance,  was  erroneous.  It  Is  given 
above  in  full,  and  two  objections aremade 
to  it;  (1)  That  the  instruction  to  disre- 
gard the  Improper  circumstance  of  a  dec- 
laration made  by  the  witness  Mrs.  Harvey 
In  the  presence  of  the  jury  tor  which  she 
was  subject  to  punishment  forcontempt  if 
her  remark  had  been  heard  by  the  court 
was  wrong;  and  (2)  that  what  was  said 
In  reference  to  argument  of  counsel  was 
also  wrong.  As  to  the  first,  there  is  noth- 
ing in  the  bill  of  exceptions,  nor  elsewhere, 
to  inform  ue  what  occurred  or  what  there- 
mark  ol  the  witness  was;  and  we  have  no 
data  upon  which  to  Judge  of  its  character 
or  probable  etiect.  The  presumption  In 
that  state  of  the  case  must  be  in  favor  of 
the  propriety  of  the  instruction,  especially 
as  it  is  stated  that  it  was  given  at  the  re- 
quest of  the  defendant's  counsel.  It  is 
said  here  that  the  instruction  denied  to  the 
Jury  their  privilege  to  considerthe  manner 
and  conduct  of  the  witness  in  connection 
with  her  statements;  but,  in  the  absence 
of  anything  to  enlighten  us  in  regard  to 
the  nature  of  the  occurrence,  we  cannot 
assume,  as  against  the  presumption  in 
favor  of  the  action  of  the  judge,  that 
there  was  any  infringement  of  the  priv- 
ileges of  the  jury.  We  therefore  think  that 
the  first  objection  to  the  cbargels  not  well 
taken. 

A  more  important  question  Is  involved 
In  the  second  objection, relating  to  the  ar- 
gument ot  counsel.  If  the  judge  had  con- 
tented himself  with  saying  to  the  jury,  as 
he  did,  that  they  were  not  to  try  the  case 
by  the  arguments  ot  counsel,  and  that  it 
is  the  privilege  as  well  as  duty  of  counsel 
to  argue  to  the  best  advantage  of  their 
clients,  there  would  benothlng  to  complain 
of.  He  would  then  have  been  understood 
as  only  warning  them  that  they  should 
not  be  controlled  in  a  decision  of  the  facts 
by  the  aT^nmeut  of  counsel,  as  against 


their  own  Judgment.  Judge,  jury,  and 
counsel  have  their  separate  functluna  and 
duties,  and,  in  their  proi>er  places, are  each 
deemed  essential,  under  our  system,  to  the 
due  administration  ot  justice  between  liti- 
gants. Counsel,  as  sworn  officers  of  the 
court,  are  to  be  respected  and  trusted  for 
their  integrity  and  honest  periormance  ot 
duty,  as  well  as  other  branches  of  the 
court;  and  the  constitution,  in  guaranty- 
ing to  persons  accused  of  crime  the  right 
to  be  heard  by  counsel,  puts  its  high  ap- 
proval upon  the  office  they  fill.  Bill  ot 
Rights,  §  11.  It  comes,  then,  as  a  startling 
announcement,  when  a  jury  is  told  from 
the  bench,  of  counsel,  that  "it  Is  the  study 
ot  a  life-time,  that  they  learn  how  to  dis- 
tort, change,  color,  and  discolor  facts,  in 
order  that  they  may  use  them  to  the  ad- 
vantageot  their  clients."  If  that  properly 
characterizes  the  study  and  purpose  of  the 
profession,  it  is  a  profession  morally  de- 
E^rading  to  its  members,  and  shoxild  not 
have  legal  recognition.  We  have  other 
and  higher  ideas  of  it,  and  cannot  better 
express  our  estimate  than  in  the  language 
of  Judge  NiBBBT,  of  Georg^ia,  who  says  in 
Garrison  v.  Wilcoxson,  11  Ga.  154:  "The 
true  view  of  the  position  of  counsel  before 
the  jury  is  that  of  aids  or  helpR.  They  are 
officers  ot  the  court,  amenable  to  its  au- 
thority, subject  to  its  correction,  and  re- 
strained by  usages  of  honor  and  courtesy, 
which,  however  in  some  instances  disre- 
garded, are  as  ancient  in  their  origin,  and 
as  potent  for  good,  and  as  generally  re- 
spected, as  any  usages  which  belong  to 
any  class  ot  the  highest  grade  of  civilized 
man.  The  duties  of  the  advocate  are 
among  the  most  elevated  functions  of  hu- 
manity. Whilst  he  is  the  reprenenrative 
of  his  client's  cause,  yet  these  conside  -a- 
tlons  insure  an  honorable  advocacy.  His 
business  is  to  comment  ontheevldence;  to 
sltt,  compare,  and  collate  the  facts;  to 
draw  hlB  illustratlonsfromthewholecircle 
of  the  sciences ;  to  reason  with  the  accu- 
racy and  power  ot  the  trained  logician, 
and  enforce  his  cause  with  all  the  Inspira- 
tions of  genius,  and  adorn  it  with  all  the 
attributes  of  eloquence. " 

The  disparagement  ot  counsel  in  the  lan- 
guage we  have  quoted,  besides  its  injustice 
to  a  highly  honorable  profession,  In  an  in- 
direct way  closely  trenches  upon  the  right 
ot  a  prisoner  to  be  heard  by  counsel, — ^in 
fact,  practically  nulllflee  the  benefit  of 
that  right.  Spoken  in  the  case  then  on 
trial,  it,  in  effect,  says :  "  Pay  no  attention 
to  what  counsel  have  said,  for  all  their 
lives  it  has  been  their  study  to  distort, 
change,  and  discolor  facts."  It  virtually 
eliminated  counsel  from  the  case,  with  the 
added  mischief  ot  stimulating  prejudice 
against  their  arguments.  This  was  an  in- 
jury to  the  prisoner  in  Its  tendency  to  in- 
terfere with  a  fair  and  unbiased  considera- 
tion of  the  facts  ot  his  case.  Further  than 
this,  there  is  an  implied  intimation  that 
the  tacts  as  stated  in  argument  of  counsel 
are  not  those  shown  by  the  evidence,  and 
this  Is  a  violation  of  the  statute  which  for- 
bids a  judge  to  charge  on  the  facts.  It  Is 
to  be  supposed  that.  In  the  moment  of  un- 
guarded oral  utterance,  the  judge  did  not 
have  In  contemplation  the  full  Import  of 
his  language ;  but  we  must  take  it  as  we 
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find  it,  with  the  patent  meaning  it  bears, 
nn  pruned  ot  any  of  its  force.  In  so  sab- 
BtantiaJ  a  matter,  that  is  due  to  the  pris- 
oner; and  where  the  judge,  in  addition  to 
virtually  depriving  the  prisoner  of  the  ben- 
efit of  counsel,  has  also  invaded  the  prov- 
ince of  the  Jury  as  tu  the  facts,  it  cannot 
be  held  not  to  have  prejudiced  the  prison- 
er, when  the  bill  of  exceptions  contains 
none  of  the  evidence  adduced  at  the  trial. 
Baker  ▼.  Chatfleld,  supra.  Under  these 
views,  we  think  there  was  error  in  this 
charge  ot  the  court,  and  that  the  case 
should  be  remanded  for  a  new  trial. 

The  Honorable  .Tohn  F.  White,  Judge  of 
the  third  Judicial  circuit,  sat  in  the  place 
of  Mr.  Justice  Mitchell.,  who  was  disqual- 
ified. 

(8S  Ala.  tot)  

Western  Assub.  Co.  t.  Stoddabo  et  ux. 
(Supreme  Court  of  Alabama.    Nov.  26, 1889.) 
Insubakoe — CoNDmoNS  ov  PouoT— Title. 
1.  Where  an  application  for  insnranoe  states 
that  the  insured  is  the  owner  in  fee  of  the  prop- 
erty, and  the  policy  issued  thereon  makes  the  ap- 
plication a  warrsntr  upon  whose  breach  the  policy 
shall  be  void,  the  insurer  cannot  avoid  the  policy 
on  the  ground  that  the  insured  was  in  tact  only  a 
life- tenant,  when  that  fact  was  made  known  to  the 
insurer's  a^ent  at  the  time  the  policy  was  issued, 
notice  to  hun  being  constructive  notice  to  the  in- 
surer. 

3.  A  policy  previously  issued  on  the  same 
property,  through  the  same  agent,  hut  from  a  dif- 
ferent company,  is  not  admissible  in  evidence  to 
show  such  knowledge  as  to  the  state  of  the  title 
on  the  part  ot  the  agent;  it  not  being  shown  that 
he  was  at  that  time  in  any  way  connected  with 
tlie  defendant  company. 

8.  In  an  action  on  the  policy  issued  on  such 
aa  ai>plication,  plaintiff  cannot  recover  the  loss 
npon  the  property  as  to  which  there  was  the  breach 
of  warranty,  where  tiiere  is  no  evidence  that  the 
agent  was  informed  of  the  true  state  of  the  title. 

4.  If  the  agent,  vrith  knowledge  or  notice  that 
tlie  tiUe  of  the  insured  is  only  a  life-estate, 
places  the  insurance  and  receives  the  amount  of 
the  premium  as  upon  an  absolute  title,  the  insured 
is  entitled  to  the  same  compensation  for  loss  as 
if  she  held  the  fee. 

6.  Where  a  policy  of  insurance  upon  a  gin- 
lumae,  and  the  machinery  therein,  is  avoided  as 
to  the  building  by  reason  of  a  breach  of  warranty 
ot  the  title  as  contained  in  the  application  made 
a  port  of  the  policy,  it  is  likewise  avoided  as  to 
the  machinery,  though  there  was  no  such  breach 
as  to  Uiat,  its  destruction  being  a  necessary  conse- 
quemce  of  the  destruction  of  the  gin-house. 

6.  A  suit  to  recover  possession  of  a  dwelling- 
honae  on  a  tract  ot  land  assigned  to  a  widow  as 
doTver  is  not  such  litigation  as  will  cause  tiie  for- 
feiture of  a  policy  of  insurance  on  a  gin-bouse  sit- 
uate on  the  same  tract,  which  is  conditioned  to  be 
▼oid  if  the  premises  were  involved  in  litigation. 

7.  A  condition  in  an  insurance  policy  that  it 
might  be  terminated  at  any  time  at  the  option  of 
tlie  company,  on  giving  notice  to  that  effect,  and 
refunding  a  ratable  proportion  of  the  premium, 
confers  no  authority  to  reduce  tiie  amount  insured. 

8.  In  an  action  on  an  insurance  policy  the  tes- 
timony of  the  insured  that  he  had  no  knowledge 
of  tibe  reduction  in  the  amount  of  the  insurance 
till  it  l)ecame  necessary  to  examine  the  policy, 
-vrhile  trying  to  adjust  the  loss,  is  admissible, 
but  not  testimony  as  to  what  he  then  said. 

A.pp(>nl  from  city  court  of  Selma;  J. 
Sabalson.  Judge. 

Action  by  W.  J.  Stoddard  and  E.  R. 
Stoddard,  his  wife,  against  the  Western 
Abb  urance  Company,  to  recover  the  amount 
of  ct  policy  of  insurance  against  fire  taken 


out  by  the  said  W.  J.  Stoddard  tor  his 
wife  on  a  gin-house  and  certain  personal 
property  contained  therein.  In  support 
of  its  defense  that  the  warranty  contained 
in  the  application,  that  the  property  was 
not  in  litigation,  bad  been  broken,  defend- 
ant offered  a  transcript  ol  the  record  in  a 
suit  to  recover  the  dwelling-house  on  the 
tract  on  which  the  gin-house  was  located. 
There  was  judgment  for  plaintiffs,  and  de- 
fendant appeals. 

Pettus  &  Pettus,  for  appellant.  White 
&  Mallory,  for  appellees. 

Stone,  C.  J.-  Mrs.  Stoddard,  the  female 
plaintiff  in  the  court  below,  had  a  life^s- 
tate  in  the  land  on  wblch  the  gin-house 
stood  which  was  the  subject  of  insurance 
in  this  case.  The  land  had  been  allotted 
to  her  as  dower  In  the  estate  ot  Steele,  her 
deceased  former  husband.  It  is  not  denied 
that  the  land  had  been  so  allotted  to  her, 
that  the  gin-house  stood  upon  the  land, 
and  that  It  was  destroyed  by  fire  during 
the  term  covered  by  the  insurance.  To 
this  extent  there  is  no  controversy. 

The  defense  took  four  forms :  First,  it 
was  and  is  contended  that  Mrs.  Stoddard, 
in  her  application  for  insurance,  represent- 
ed herself  as  sole  and  absolute  owner  ot 
the  gin-house,  when  In  tact  bhe  owned  but 
a  life-estate  in  it.  This,  it  is  claimed,  was 
a  breach  ot  warranty,  which,  under  the 
provisions  ot  the  policy,  worked  a  forfeit- 
ure ot  the  insurance.  In  the  second  place, 
it  is  contended  that  in  her  said  application 
it  was  represented  that  the  saJd  premises 
were  not  Involved  in  litigation,  whereas 
there  was  a  suit  then  pending  which  dis- 
puted her  right  to  the  same.  The  applica- 
tion for  insurance  was  made  through  the 
husband  of  Mrs.  Stoddard,  and  in  said 
application  are  found  the  following  ques- 
tions, and  answers  thereto :  "  Is  there  any 
interest  in  the  property  other  than  your 
own?  Answer.  None  other  [than]  my 
wife  and  self.  •  •  •  In  litigation  or 
dispute?  A.  None."  In  issuing  the  insur- 
ance policy,  the  insurance  company  was 
represented  by  Franklin,  its  agent.  It  is 
replied  to  the  two  lines  ot  defense  stated 
above  that  while  the  negotiation  tor  in- 
surance was  pending,  and  before  the  poli- 
cy was  Issued,  Franklin,  the  agent,  was 
notified  of  the  true  state  of  the  title,  and 
ot  the  litigation,  which,  it  is  asserted,  was 
in  progress,  and,  as  is  claimed,  assailed 
Mrs.  Stoddard's  title  to  the  property.  It 
it  be  true,  as  asserted,  that  Franklin,  the 
agent,  knew  or  was  notified,  pending  the 
negotiation,  ot  the  nature  and  extent  of 
Mrs.  Stoddard's  ownership,  and  of  the 
alleged  litigation,  this  was  constructive 
notice  to  the  insurance  company ;  and,  re- 
ceiving the  premium  and  issuing  the  policy 
after  such  notice,  the  Insurance  company 
will  not  be  heard  to  complain  of  the  false 
representation  or  breach  of  warranty.  To 
allow  it  to  do  so  would  be  to  sanction  bad 
faith  on  its  part.  Insurance  Co.  v.  Young, 
68  Ala.  47(i :  Insurance  Co.  v.  Copeland,  86 
Ala.  551,  6  South.  Rep.  143;  Insurance  Co. 
V.  Allen,  80  Ala.  571, 1  South.  Rep.  202;  1 
Wood,  Ins.  §  152,  and  note  1;  Insurance  Co. 
V.  Olmstead,  21  Mich.  240;  and  authorities 
on  brief  of  counsel.  We  fail  to  perceive, 
however,  that  there  was  any  suit  in  prog- 
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reaa  wblch  did  or  could  question  her 
ownership  of  the  icln-bouse.  The  trans- 
cript from  the  circuit  court,  made  a  part 
of  the  ijlll  of  exceptions,  certainly  falls 
short  ot  making  this  contention  good. 
That  was  a  possessory  suit,  and  sought 
to  recover  only  the  dwelling-house.  The 
testimony  which  It  is  claimed  shows  the 
title  to  the  land  on  which  the  gin-hoase 
stood  was  In  dispute,  does  not,  in  our 
opinion,  tend  to  show  the  character  of 
disputed  title,  which  would  avoid  the  pol- 
icy. 

The  third  ground  of  defense  rests  on  the 
alleged  reduction  on  the  amount  of  insur- 
ance on  thegin-house.  This  defense  is  lim- 
ited to  the  amount  of  recovery,  and  does 
not  question  the  right.  Nine  days  after 
the  policy  was  issued  to  Mr.  and  Mrs. 
Stoddard  they,  "for  value  received,  "trans- 
ferred, assigned,  and  set  over  unto  H.  C. 
Keeble  &  Co.  all  their  right,  title,  and  in- 
terest in  said  policy  of  insurance,  and  all 
benefit  and  advantage  to  be  derived  there- 
from. This  was  done  with  th^  knowledge 
and  authority  of  the  insurance  company, 
evidenced  by  indorsement  on  the  policy, 
made  and  signed  by  Franklin,  the  com- 
pany's agent ;  and  the  policy  was  placed 
In  the  hands  of  Keeble  &  Co.  Franklin 
knew  Keeble  &  Co.  held  the  policy.  On 
the  7th  day  of  September,  1885,-17  days 
after  the  transfer  of  the  policy  to  Kee- 
ble &  Co., — Franklin,  the  agent,  called  on 
them,  and  notified  them  that  his  company 
refused  to  carry  so  much  insurance  on  the 
gin-house.  He  asked  for  the  policy,  and, 
receiving  lt,he  made  thefollowinglndorse- 
mentuponit:  "The  amount  of  |800,  cov- 
eringgln-house,  is  reduced  from  this  dateto 
$400,  and  $18.50  returned  assured,  receipt 
of  which  Is  acknowledged."  Franklin 
then  paid  to  Keeble  &  Co.  the  $18.60  re- 
turn, part  premium,  and  they  received  it. 

The  policy,  on  its  face,  provides  that 
"this  Insurance  may  be  terminated  at  any 
time,  at  the  option  of  the  company,  on 
giving  notice  to  that  effect  and  refunding 
a  ratable  proportion  of  the  premium  for  the 
unexpired  term  of  this  policy,  to  any  per- 
son named  In  this  policy,  whether  owner, 
mortgagee,  or  otherwise."  The  policy 
contains  no  provision  authorizing  the  in- 
surance company  to  reduce  the  amount  of 
insurance.  Authority  to  terminate  the  in- 
surance is  not  an  authority  to  reduce  the 
amount  ot  the  risk.  Such  provision  In 
favor  of  Insurance  companies  cannot  be 
enlarged  by  interpretation.  There  is  nei- 
ther proof  nor  claim  that  Stoddard  and 
wife,  or  either  ot  them,  was  present  when 
this  reduction  was  made,  nor  that  they 
had  notice  that  it  would  be  made.  There 
is  proof  tending  to  show  that  notice  was 
carried  home  to  them  within  a  month  after 
the  redaction,  and  other  proof  that  they 
were  not  Informed  of  it  until  after  the  gin- 
house  was  destroyed  by  fire  In  December. 
The  rulings  of  the  trial  court,  as  to  the 
authority  to  make  the  reduction,  and  its 
legal  effect  on  the  rights  of  Stoddard  and 
wife,  are  free  from  error  prejudicial  to  aj)- 
pellant,  unless  there  was  error  in  the  rul- 
ings considered  further  on. 

The  fourth  and  last  defense  relied  on  in 
this  case  is  partial,  and  claims  only  a  re- 
duction in  the  amount  ot  damages.    The 


substance  of  it  is  that.  Inasmuch  as  Mrs. 
Stoddard  had  only  a  life-estate  in  the  gin- 
house,  she  should  not  be  allowed  to  recov- 
er the  entire  value,  but  only  the  value  of  " 
her  life-estate.  The  general  rule  certainly 
is  that  the  owner  of  a  qualified  or  partial 
Interest  in  property  can  only  insure  to  the 
extent  of  that  interest ;  and,  in  case  of  loss 
or  destruction  of  the  property,  his  recovery 
must  be  limited  to  the  value  ot  his  intei'eat. 
Commercial  Fire  Ins.  Co.  ▼.  Capital  City 
Ins.  Co.,  81  Ala.  320. 

It  will  be  borne  in  mind  that  one  ot  the 
indispensable  conditions  of  plaintiffs'  right 
of  recovery  in  this  case  Is  that  the  jury 
must  be  convinced  from  the  testimony 
that  Franklin,  while  he  was  negotiating 
the  insurance,  had  knowledge  or  notice 
that  Mrs.  Stoddard's  title  was  onlj'  a  life- 
estate.  If,  having  such  knowledge  or  no- 
tice, he  placed  the  insurance  as  upon  an 
absolute  title,  and  he  demanded  and  re- 
ceived the  amount  of  premium  which  would 
be  due  and  demandable  for  insurance  ol 
the  entire  ownership  of  the  property,  both 
reason  and  authority  demand  that  the 
loss  shall  becompensated.as  if  the  assured 
had  held  a  title  in  fee.  Insurance  Co.  v. 
Drake,  2  B.  Mon.  47 ;  Merrett  v.  Insurance 
Co.,  42  Iowa,  11;  1  Wood.  Ins.  §  303; 
Strong  V.  Insurance  Co.,  10  Pick.  40;  Ang. 
Ins.  §  66 ;  Insurance  Co.  v.  Deale,  18  Md. 
26;  Insurance  Co.  v.  BaiTadllf,  45  N.  J. 
Law,  543;  1  Phil.  Ins.  §  1044. 

The  court  charged  the  jury  that  if  Frank* 
lin,  while  transacting  the  business  of  plao 
Ing  the  insurance,  acquired theinformation 
that  the  assured  had  only  a  life-estate  in 
the  property,  and  was  informed  of  the 
claim  and  suit  by  McCall,  "the  plaintiff  is 
entitled  to  recover."  The  two  inquiries 
hypothesized  in  this  charge  would  seem  to 
have  been  the  chief  questions  of  dispute 
bearing  on  this  aspect  of  the  case.  There 
were  other  questions  ot  tact,  however, 
which  depended  on  parol  testimony,  on 
which  the  jury  were  required  to  pass  in  ar- 
riving at  a  verdict.  This  charge  Is  subject 
to  criticism,  but  we  need  not  comment  fur- 
ther upon  it. 

While  Stoddard  and  the  adjuster  were 
trying  to  adjust  the  amount  of  the  loss 
claimed  by  plaintiffs,  it  became  necessary 
that  they  should  examine  the  policy.  When 
the  adjuster  discovered  the  reduction  of 
the  amount  ot  the  risk  which  Franklin  had 
indorsed  on  the  policy,  it  had  the  effect  of 
breaking  up  the  adjustment,  and  of  pre- 
venting a  settlement.  It  was  clearly  com- 
petent tor  Stoddard  to  testify  on  the  trial 
that,  before  the  occasion  referred  to,  he 
had  neither  knowledge  nor  information 
thatthe  reduction  had  been  made.  Itbore 
materially  on  the  inquiry  whether  he  had 
ratified  Franklin's  act  in  attempting  to  re- 
duce the  risk.  It  was  not  competent,  how- 
ever,  to  prove  by  him,  or  by  any  one  else, 
as  was  permitted  to  be  done  in  tills  case, 
what  he  said  when  he  testified  he  first 
learned  the  indorsement  was  on  the  policy. 
The  permissible  Inquiry  was  what  had  he 
previously  known  of  such  indorsement,  not 
what  he  had  previously  said  about  a  want 
of  such  knowledge.  The  only  effect  such 
testimony  could  have  was  to  corroborate 
the  evidence  of  Stoddard  given  on  the  trial, 
by  proving  that  he  bad  previously  stated 
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the  same  thing.  The  rale  la  that  prevlona 
statements  made  by  a  witness  cannot  be 
proved  to  corroborate  the  testimony  he 
may  give.  Adams  v.  Thornton,  82  Ala. 
260,  3  South.  Rep.  20;  McKelton  y.  State, 
86  Ala.  694,  6  South.  Rep.  301.  There  is  a 
limited  exception  to  the  rule,  but  the  pres- 
ent caee  duesnot  fall  within  the  exception. 
The  trial  court  erred  In  receiving  this  evi- 
dence. 

The  plalntlfls  were  allowed,  against  the 
objection  of  the  defendant,  to  read  in  evi- 
dence a  policy  issued  the  year  before,  insur- 
ing the  identical  gin-house  which  is  In  con- 
troversy in  the  present  suit.  That  former 
poUcy  was  Issued  in  the  name  of  Stoddard 
and  wife,  and  was  obtained  from  Franklin 
as  agent,  but  from  a  difierent  Insurance 
company,  of  which  Franklin  was,  at  the 
time,  the  agent.  It  was  not  shown  that 
when  the  former  policy  was  obtained 
Franklin  was  in  any  way  connected  with 
the  insurance  company,  defendant  in  this 
suit,  either  as  agent  or  otherwise.  In  con- 
nection with  this  testimony,  it  was  testi- 
fied by  Stoddard  that,  when  he  applied  to 
Franklin  for  the  first  or  former  policy,  he 
referred  the  latter,  Franklin,  to  Nelson,  his 
attorney,  for  a  statement  of  the  condition 
and  title  of  the  property.  Nelson  was  ex- 
amined, and  testified  that  be  had  an  inter- 
view with  Franklin,  had  answered  his 
questions,  but  could  not  state  what  in- 
formation he  bad  given  him.  Had  simply 
answered  questions,  and  had  not  told  him 
all  he  knew  In  reference  to  the  property. 
Did  not  remember  he  had  told  Franklin 
anything  about  the  title.  We  thluk  the 
policy  Issued  a  year  before  bad  no  legal 
bearing  on  any  question  raised  in  the  pres- 
ent suit,  and  that  iiny  Influence  It  could 
have  exerted  was  injurious  to  the  defend- 
ant below,  appellant  here. 

The  appellant  requested  the  general 
charge  that,  If  the  jury  believed  the  evi- 
dence, they  must  find  for  the  defendant. 
It  is  urged  before  us  that  the  trial  court 
erred  in  refusing  that  charge,  and  the 
grounds  taken  In  support  of  this  conten- 
tion are  the  following : 

JFirst.  That  the  application  for  insurance 
is  referred  to  in  the  policy,  is  made  a  part 
of  the  contract  of  Insurance,  and  is  made  a 
warranty  that  Its  statements  are  true, 
with  a  stipulation  that,  if  untrue,  the  poi- 
icyshall  bevoid.  It  cannot  be  denied  that, 
as  matter  of  evidence,  the  writings  fully 
Btistain  this  contention. 

Second.  That  the  application  states  that 
the  entire  ownership  of  the  property  In- 
sured— the  title  in  fee— was  In  Stoddard 
and  wife,  when  in  fact  there  was  only  a 
life-estate  or  dower  right  in  Mrs.  Stoddard 
in  the  gin-bouse,  which  was  the  chief  sub- 
ject of  the  insurance.  We  must  also  con- 
cede this  to  be  not  only  true,  but  undis- 
puted. To  this  proposition  it  was  replied 
by  plaintiff  that,  before  and  at  the  time 
the  policy  was  issued,  the  Insurance  com- 
pany, through  Franklin,  Its  agent,  was 
notified  of  the  extent  of  the  assnred's  title, 
and  thatwitli  that  knowledge  he  accepted 
thepremium  and  issued  the  policy,  as  upon 
an  absolute  title  in  fee.  As  matter  of  law, 
we  have  seen  that  this  replication  is  suifl- 
clent.  There  is  no  proof,  however,  that 
Franklin  bad  such  notice,  and  hence  there 


was  nothing  on  which  to  submit  that  in* 
quiry  to  the  Jury.  The  burden  of  proving 
it  was  on  the  plaintiffs,  and,  failing  to 
prove  it,  there  would  be  no  recovery  for 
the  destruction  of  the  gin-house,  as  the 
facts  appear  tn  the  present  record.  This, 
because  of  the  warranty  as  to  title. 

Third.  On  these  premises  it  is  contended 
that,  because  the  insurance  of  the  gin- 
house  is  avoided  by  reason  of  the  breach 
of  warranty,  the  entire  insurance  must  be 
declared  void,  because  all  are  embraced  in 
one  ftnd  the  same  application,  and  in  one 
and  the  same  policy.  The  authorities  re- 
lied on  in  support  of  this  proposition  will 
be  found  in  the  brief  of  counsel.  Wedonot 
think  they  support  the  contention  as  made. 
The  application  and  policy,  although 
each  of  them  in  a  single  paper,  neverthe- 
less value  and  Insu^^  each  article  of  prop- 
erty separately.  Day  v.  Insurance  Co.,  51 
Me.  91,  does  seem  to  support  appellant's 
contention,  but  we  cannot  follow  it. 

ThCTe  are  other  autboi-ities  which,  at 
first  glance,  appear  to  favor  the  doctrine 
contended  for.  Friesmuth  v.  Insurance 
Co.,  10  Cnsh.  587;  Brown  v.  Insurance  Co., 
11  Cush.  280.  In  the  Massachusetts  cases, 
however,  the  policies  were  issued  by  mutual 
Insurance  corporations,  and  It  was  a  law 
of  their  organization  that  property  in- 
sured by  them  stood  pledged  for  the  liabil- 
ities of  the  assured.  A  breach  of  warranty 
as  to  a  part  of  the  property  lessened  the 
security,  and  for  that  reason  it  was  held 
the  policies  were  thereby  avoided.  We  do 
not  think  these  cases  should  be  held  as  sup- 
porting the  doctrine  contended  for  in  this 
case. 

There  is,  however,  another  aspect  of  this 
question  which  deserves  consideration. 
The  articles  of  property,  other  than  the 
gin-house,  which  were  the  subject  of  insur- 
ance, and  which  were  destroyed  by  the  fire, 
were  more  or  less  attached  to  the  gin- 
house,  were  in  the  grin-house,  and  rightful- 
ly belonged  there.  They  stood  to  the  gin- 
house  as  machinery  does  to  the  factory 
building,  or  as  merchandise  does  to  the 
store-house  in  which  it  is  kept  for  sale.  A  de- 
struction of  the  gin-house  would  almost 
necessarily  involve  a  destruction  of  these 
other  Insured  articles.  Now,  while  we 
would  be  unwilling  to  annul  the  entlrein- 
surance  on  the  mere  fact  that  several  sub- 
jects, separately  valued,  are  found  em- 
braced in  one  application  and  in  one  policy, 
on  account  of  the  breach  of  warranty  as  to 
one  of  the  subjects,  yet,  in  a  case  like  the 
present,  there  is  reason  for  the  application 
of  a  different  principle.  In  Smith  v.  Insur- 
ance Co.,  25  Barb.  497,  the  principle  is  cor- 
rectly stated  in  the  head-note,  as  follows: 
"  Where  an  insurance  is  ujjon  furniture  as 
well  as  buildings,  and  the  policy  Is  held  to 
be  void  as  to  the  buildings,  by  reason  of 
false  warranty  as  to  incumbrances  there- 
on. It  will  he  deemed  void  as  to  the  furni- 
ture also,  although  there beno incumbrance 
on  such  furniture. "  We  adopt  this  princi- 
ple as  applicable  to  cases  like  the  present, 
whenever  the  policy  is  avoided  as  to  the 
realty  by  reason  of  the  false  warranty,  and 
the  personal  property  is  in  the  house  or 
building  in  reference  to  which  the  false 
warranty  was  made.  The  reason  of  the 
rule  Is  alike  applicable  to  the  property 
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falsely  warranted,  and  to  all  other  prop- 
erty wtaoGe  loBB  Is  the  natural  consequence 
ol  the  destruction  of  the  former.  Lovejoy 
V.  Insurance  Co.,  45  Me.  472. 

Inthestate  of  the  proof  found  In  this  rec- 
ord, the  general  charge  In  favor  of  the  de- 
fendant ought  to  have  been  given. 

Reversed  and  remanded. 

(88  Ala.  877)  

Georgia  Pac.  Rt.  Co.  v.  Gainrl 

(Supreme  Court  of  Alabama,    Deo.  9, 1889.) 

b&il80ad  comfanibs  — cok80lu>atioii— judioiai. 

Notice. 

1.  The  power  of  a  railroad  company  to  acquire 
land  in  aid  of  the  congtruction  of  its  road  will 
not  pa88  to  a  consolidated  corporation  of  which  it 
forms  a  part,  uaiess  its  line,  when  completed  ao- 
oording  to  its  charter,  will  forma  continuous  track 
with  those  of  the  other  constituents  of  the  con- 
■oUdated  corporation,  so  as  to  admit  of  the  pas- 
sage of  trains  without  break  or  intermption ;  Code 
Ala.  1886,  {  158S,  providinR  that  railroad  companies 
whose  trades,  when  completed,  admit  the  continu- 
ous passage  of  cars,  without  break  or  interruption, 
may  consolidate  themselves  into  one  corporation, 
which  shall  possess  all  the  powers,  rights,  and 
franchises  of  its  constituent  members.  Railway 
Co.  V.  Wilks,  6  South.  Rep.  M,  followed. 

3.  The  principle  that  courts  will  take  judicial 
notice  of  all  matters  of  a  publlo  nature,  or  of  facts 
that  are  commonly  known  by  weQ-informed  per- 
sons, does  not  authorize  the  court  to  assume  that 
the  lines  of  the  constituent  members  of  a  consol- 
idated railroad  company,  when  completed  accord- 
ing to  their  charters,  will  be  so  located  as  to  ad- 
muthe  passage  of  trains  from  one  to  the  other 
continuously,  without  break  or  Interraption. 

Appeal  from  chancery  court,  Walker 
county ;  Thomas  Cobbb,  Chancellor. 

The  bill  in  this  case  was  filed  on  June  9, 
1884,  by  the  Georgia  Paclflc  Railway  Com- 
pany against  George  S.  Gains,  and  sought 
to  enforce  the  specific  performance  of  an 
agreement,  by  which  the  defendant  bound 
himself  to  convey  to  A.  H.  Colqult,  E.  C. 
Gordon,  and  W.  S.  Gordon,  "  their  asso- 
ciates and  successors, "  all  the  coal  and 
iron  on  and  in  a  certain  tract  of  land,  par- 
ticularly described,  containing  80  acres; 
"  together  with  the  right  to  enter  upon  the 
said  lands,  and  prospect  for  coal  and  iron, 
and  to  mine  the  same,  it  they  should  de- 
sire, and  also  the  right  of  way  for  roads 
and  railroads  across  onr  lands. "  This 
agreement  was  dated  August  19, 1880,  and 
was  signed  by  the  defendant  and  his  wife; 
and  it  was  In  the  same  words,  mutatis 
mutandis,  as  the  contract  involved  in  the 
case  of  Wilks  v.  Railway  Co.,  79  Ala.  180, 
which  is  there  set  out  in  fall.  It  recited 
that  said  Colqult  and  Gordon,  and  their 
associates,  "propose  to  build,  a  railroad 
from  some  point  on  the  Tonibigbee  river, 
at  or  near  Columbus  or  Aberdeen,  Miss., 
or  from  some  point  on  the  South  & 
North  Railroad  of  Alabama,  or  from  some 
point  on  the  Alabama  Great  Southern 
Railroad,  or  from  some  point  on  the  Mem- 
phis &  Charleston  Railroad,  and  running 
into  and  through  the  county  of  Fayette  or 
the  county  of  Walker,  state  of  Alabama, 
or  both ;"  bound  them  to  begin  the  work 
of  surveying,  building,  or  grading  such 
railroad  within  four  monthsfrom  the  date 
of  the  Instniment,  and  to  extend  it  to  the 
county  of  Fayette  or  the  county  of  Walk- 
er, or  both,  "  within  three  years  from  this 
date;"  and  it  further  recited,  as  the  con- 


sideration moving  to  Gains  and  wife,  the 
advantages  and  benefits  supposed  to  ac- 
crue to  them  in  the  future  from  the  build- ' 
ing  of  the  contemplated  railroad;  and  con- 
tained another  clause,  in  these  words :   "  It 
is  further  especially  and  expressly  under- 
stood that  no  such  deeds  to  the  coal  and 
iron  we  own  shall  be  made  to  the  parties 
named  in  this  instrument,  unless  they  shall 
build  the  railroad  as  specified  in  this  in- 
strument; nor,  on  the  other  hand,  shall 
the  parties  who  now  propose  to  build  this 
railroad  be  liable  for  any  damages  should 
they  fail  to  build  the  same. "   The  original 
blU  aUeged  that  "said  Colqult  et  al.,  in 
strict  pursuance  of  the  terms  and  stipula- 
tions of  said  agreement  on  their  part,  with- 
in less  than  four  months  from  said  19th 
day  of  August,  1880,  did  begin,  or  cause  to 
begin,  the  work  of  surveying,  building,  or 
grading  said  railroad,  and  did  also,  with- 
in three  years  from  said  date,,  extend  said 
railroad,  under  the  name  of  the  'Georgia 
Pacific  Railway,' from  Columbus,  Miss.,  on 
the  Tombigbee  river,  su  as  to  reach  said 
Walker  county,  Ala.:  and  said  railroad  waa 
completed,  equipped,  and  operated  from 
said  city  of  Columbus  into  said  county  of 
Walker,  by  said  Colqult  et  al.,and  their  suc- 
ceesors, before  theexpiratlonof  tbreeyears 
from  the  date  of  said  contract,  and  has  con- 
tinuously, sinceits  completion,  and isnow, 
in  constant  and  running  condition."    It 
was  alleged,  also,  that  on  the  4th  day  of 
May,  18S2,  Colqult  and  his  associates  sold 
and  transferred  said  written  contract,  with 
all  rights  accruing  under  it,  for  valuable 
consideration,  to  the  Richmond  &  Danville 
Extension  Company,  a  corporation  char- 
tered under  the  laws  of  Mississippi;  and 
that  said  last  corporation,  on  20th  Decem- 
ber, 1883,  sold  and  transferred  it  for  valu- 
able consideration  to  complainant.     An 
amendment  of  the  bill  was  added  April  6, 
1887,  alleging  that "  said,  contract  was  so 
acquired  bycomplainant  as  property  taken 
by  it  for  subscription  to  the  capital  stock 
of  said  Georgia  Paclflc  Railway  Company 
by  said  R.  &  D.  Extension  Company ; "  and 
a  further  amendment,  October  20, 1887,  al- 
leging that  complainant  "had  the  author- 
ity and  power,  under  the  laws  of  Alabama, 
to  acquire  said  covenan  t  as  aforesaid,  and 
now  has  the  authority  and  power  to  hold 
and  own   the  same,  and  the  real  estate 
therein  described."    A  copy  of  the  com- 
plainant's charter,  as  it  was  called,  was 
made  an  exhibit  to  the  original  bill,  beiag 
the  proceeding  which  showed  its  forma- 
tion by  the  "consolidation. of  the  Georgia 
Pacific  Railroad  Company,  of  Georgia,  the 
Georgia  Pacific  Railroad,  of  Alabama,  the 
Elyton  &  Aberdeen  Railroad  Company,  the 
Columbus,  Fayette   &   Decatur  Railroad 
Company,  and  the  Greenville,  Columbus  & 
Birmingham    Railroad    Company;"    the 
agreement  of  the  consolidation    reciting 
that  it  was  proposed  "to form  a  new  con- 
solidated company,  for  the  purpose  of  con- 
structing, owning,  and  operating  a  con- 
tinuous line  of  railroad  from  Atlanta,  In 
the  state,  of  Georgia,  through  the  sta-tes 
of  Alabama  and  Mississippi,  to  some  point 
on  the  Mississippi   river."    On    the    26t;h 
April,  1888,  a  further  amendment  of  the 
bill  was  made,  which  stated  the  incori>o- 
ration  of  three  of  the  Alabama  compaui^ 
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abovenatned,— namely,  the  Elyton  &  Aber- 
deen Rallruud  Company,  the  Columbas, 
Fayette  &  Decatur  Railroad  Company,  and 
the  Georgia  Pacific  Railroad  Company, — 
referring  to  the  Scsaion  Acts,  where  the 
charters  were  get  out  in  full;  and  the 
amendment  added :  "  Your  orator  further 
avers  that  said  three  railroad  companies, 
chartered  as  aforesaid,  contemplated  the 
building  of  three  several  railroads  under 
their  respective  charters,  as  indicated  in 
said  incorporation  proceedings,  whose 
lines,  when  completed,  would  have  ad- 
mitted the  passage  of  burden  or  passenger 
cars  over  their  said  contemplated  roads 
continuously,  without  brealc  or  interrup- 
tion, from  the  city  of  Birmingham  or 
Elyton.  In  Jefferson  county,  Ala.,  at  a 
point  on  the  Alabama  Great  Southern 
Railroad,  where  the  same  crosses  the 
Loolsville  &  Nashville  (formerly  known  as 
the  South  &  North  Alabama)  Railroad, 
to  Columbus,  on  the  Tomblgbee  river,  in 
Mississippi. "  The  several  acts  incorporat- 
ing these  companies,  and  other  facts  con- 
nected with  their  organization,  are  stated 
In  the  opinion  of  the  conrt  in  the  case  of 
Wllks  V.  Railway  Co.,  79  Ala.  180;  Railroad 
Co.  V.  Wilks,  86  Ala.  478, 6 South.  Rep.  34,— 
and  it  is  not  necessary  to  repeat  them  here. 

On  final  hearing,  on  pleadings  and  proof , 
the  chancellor  dismissed  the  bill,  and  his 
decree  is  here  assigned  as  error.  The  rec- 
ord does  not  show  when  the  cause  was 
submitted,  except  by  Inference;  the  note 
of  testimony  being  dated  October  2si,  1S88, 
and  the  decree,  which  Is  dated  November 
22d.  reciting  that  "this  cause,  coming  on 
to  be  heard,  was  submitted  for  decree  in 
vacation  on  pleadings  and  proof. " 

Mr.QaIre  &  Collier,  lor  appellant.  HeW' 
ttt,  Walker  &  Porter,  tor  appellee. 

SoifKHViLLE,  J.    The  main  principle  of 
law  which  Is  to  govern  this  case  Is  fully 
discussed  and  settled  in  the  case  of  Rail- 
way Co.  V.  Wilks,  86  Ala.  478,  «  South. 
Rep.  iJ4.    We  had  held  on  a  former  appeal 
that  a  railroad  corporation  cannot,  with- 
out an  express  grant  of  power,  acquire  or 
recover  an  interest  in  lands,  unless  it  is 
made  to  appear  that  such  property  is  nec- 
essary or  proper  for  carrying  out  the  pur- 
poses for  which  the  corporation  was  or- 
£:anized.    Wilks  v.  Railway  Co.,  79  Ala. 
180.    On  the  last  appeal  (86  Ala.  478,  6 
South.  Rep.  34,  supra)  we  decided  that  the 
appellant  corporation  might  legally  assert 
the  right  claimed  to  the  land  in  controver- 
my  as  the  corporate  successor  of  the  Elyton 
&  Aberdeen  Railroad  Company, — one  of 
the  several  roads  consolidated  under  the 
name  of  the"  Georgia  Pacific  Railroad  Com- 
pany, " —  provided   the    case    should   be 
brought  within  the  terms  of  section  1583 
of  the  present  Code  of  Alabama,  (1886,) 
which  constituted  section  2008  of  the  Code 
of  1876.    The  Elyton  &  Aberdeen  road  had 
the  power  to  acquire,  by  purchase  or  gift, 
laiiil^    in   the   vicinity   of  said  road,  or 
tbrongfa  which  Its  route  pa^ssed,  "such  as 
may  be  granted  to  aid  In  the  construction 
of«aidroad."  The  lands  in  controversy 
are  alleged  to  belong  to  that  clasH.    It  is 
not,  however,  every  consolidation  of  rail- 
roads that  will  confer  on  the  new  corpora- 
tion in  which  the  old  ones  are  merged  the 


nnm  of  their  chartered  powers.  The  stat- 
ute provides  on  this  subject  as  follows : 
-"  Whenever  the  lines  of  any  two  or  more 
railroads,  or  contemplated  railroads,  char- 
tered under  the  laws  of  this  or  any  other 
state,  which,  when  completed,  may  admit 
the  passage  of  burden  or  passenger  cars 
over  any  two  or  more  of  such  roads  con- 
tinuously, without  break  or  interruption, 
such  companies  are  authorized,  before  or 
after  completion,  to  consolidate  them- 
selves into  a  single  corporation;"  and  the 
prescribed  mode  of  consolidation  is  fully 
set  out  in  the  statute.  Code  1886,  §  1583. 
It  is  only  where  the  consolidated  com- 
panies are  shown  to  be  of  the  class  speci- 
fied, and  the  provisions  of  the  statute  as 
to  such  merger  are  substantially  complied 
with,  that  the  new  corporation  is  author- 
ised to  "possess  all  the  powers,  rights, 
and  franchises"  of  its  corporate  prede- 
cessors merged  In  It.  Section  1583;  Rail- 
way Co.  V.  Wilks,  86  Ala.  478,  6  South. 
Rep.  34. 

The  amendment  of  the  bill,  so  far  as  its 
mere  allegations  are  concerned,  perhaps 
brings  this  case  within  the  statute.  But 
there  Is  no  proof  to  sustain  these  allega- 
tions. We  cannot  know  Judicially  that 
the  original  roads,  if  completed  according 
to  their  charters,  would  have  been  so 
located  as  "to  admit  the  passage  of  bur- 
den or  passenger  cars "  from  the  one  to 
the  other  "continuously,  without  break, 
or  interruption. "  Some  evidence  is  neces- 
sary to  enlighten  the  mind  of  the  court  on 
this  subiect.  There  is  a  growing  disposi- 
tion. It  Is  true,  tor  the  courts  to  extend 
the  area  of  Judicial  knowledge,  so  as  to 
keep  proper  pace  with  the  rapid  advance 
of  art,  science,  and  general  knowledge. 
But  there  is  a  prudent  limitation  to  be  put 
upon  this  principle,  so  as  to  confine  it  to 
matters  of  a  general  and  public  nature,  or 
such  as  donotconcem  individuals  or  local 
communities.  The  tacts  must  be  of  such 
age  or  duration  as  to  have  become  estab- 
lished as  a  part  of  the  common  knowledge 
of  well-informed  persons,  at  least.  The 
failure  of  proof  on  this  point  authorized 
the  dismissal  of  the  bill  aside  from  other 
questions  raised. 

The  case  was  submitted  in  term-time  on 
pleadings  and  proof,  and  the  chancellor 
had  full  authority  to  decide  it  in  vacation 
by  final  decree  on  the  merits ;  either  party 
aggrieved  having  the  power  to  apply  to 
the  chancellor  for  a  rehearing  by  the  sec- 
ond day  of  the  next  ensuing  term  of  his 
court  following  the  vacation.  Rule  of 
Practice  No.  80,  (Code  1886,  p.  825.)  It  Is 
not  a  case  where theproof  Is  sufficient  and- 
the  allegations  insuflicient,  but  the  reverse. 
No  amendment  of  the  pleadings  is  needed, 
and  it  is  too  late  to  correct  the  deficiency 
of  proof .  Hooper  v.  Strahan,  71  Ala.  75; 
Gilmer  v.  Morris,  80  Ala.  78,  88;  Gilmer  v. 
Wallace,  75  Ala.  220. 

The  decree  of  the  chancellor  is  free  from 
error,  and  must  be  aflirmed. 

Montgomery  &  E.  Ry.  Co.  v.  Pehrtman. 

{Supreme  Court  of  Alabama.    April  8, 1890.) 

Bill  op  Exceptions — Sioninq. 

Under  Code  Ala.  18SB,  $  2763,  which  provides 

that,  on  the  failure  or  refusal  of  the  presiding  judge 
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to  sign  a  bill  of  exceptions,  "the  supreme  court 
must  receive  such  evidence  of  the  facts  as  may  be 
deemed  by  it  satisfactory,  and  proceed  to  hear  the 
cause  as  If  the  bill  had  been  signed  by  the  court, " 
evidence  which  shows  without  conflict  that  a  bill 
of  exceptions  truly  states  both  the  facts  as  they 
appeared  in  evidence  and  the  rulings  of  the  court 
sought  to  be  reviewed,  that  the  bill  was  tendered  to 
the  judge  before  the  adjournment  of  the  term,  and 
that  he  failed  or  refused  to  sign  it,  warrants  the 
supreme  court  in  declaring  the  bill  of  exceptions  to 
be  established  as  if  signed.    . 

Appeal  trom  circuit  court,  Barbourcoun- 
ty. 

Roqnemore,  White  &  McKensie,  lor  ap- 
pellant. D.  D.  CJaytoB,  W.  C.  Swaason, 
and  A.  H.  MerrOl,  lor  appellee. 

S0MKRTI1.LE,  J.  The  motion  is  one 
made  by  the  appellant  to  establish  a  bill  of 
exceptions  which  the  presidiuc  ]udgefailed 
or  refused  to  Bigrn.  The  statute  provides 
for  the  establishment  of  such  bills  by  this 
court,  declarlnjc  that  "the  supreme  court 
mast  receive  such  evidence  of  the  facts  as 
may  be  deemed  by  it  satislactoi7,  and  pro- 
ceed to  beartbecause  as  If  the  bill  had  been 
signed  by  the  court."  Code  1886,  §  2762; 
Ck>del876,  §  3111.  Rule  of  practice  No.  39 
In  this  court  provides  the  mode  of  taking 
and  certifying  the  requisite  testimony  in 
such  a  proceeding.  Code  1886,  p.  806.  The 
reqoirements  of  that  rule  seem  in  the  pres- 
ent case  to  have  been  followed  with  scru- 
pulous exactness.  The  only  testimony  of- 
fered is  that  of  the  appellant's  counsel, 
which  shows  the  following  facts  satisfac- 
torily: (1)  That  the  blU  of  exceptions, 
which  Is  fully  set  out  in  the  record,  is  a 
correct  one,  stating  the  facts  as  they  ap- 
peared in  evidence  truly,  so  far  as  necessa- 
ry to  present  for  review  the  exceptions 
taken  to  the  rulings  of  the  court,  and  stat- 
ing correctly  the  rulings  of  the  court 
sought  to  be  reviewed;  (2)  that  the  bill 
was  prepared,  and  during  the  term  at 
which  the  trial  occurred  was  tendered  to 
the  trial  judge  before  adjournment  tor  his 
signature;  (3)  that  the  judge  failed  or  re- 
fused to  sign  the  bill  as  thus  presented. 

On  this  state  of  facts  the  evidence  shows 
without  conflict  every  prerequisite  required 
by  the  statute  forthe  establishment  of  the 
bill.  The  motion  is  therefore  granted,  and 
the  appellant's  bill  declared  to  be  estab- 
lished as  if  it  had  been  signed  in  due  form 
by  the  presiding  judge. 
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RcsE  et  al.  v.  Brombbrq. 

(Supreme  Court  of  Alabamn.    Deo.  17, 1889.) 

Action  bt  Assionee— FRAnonLEiiT  Comtbtancbs 
—Deed  to  Wipb. 

1.  Tbe  assif^iee  of  two  creditors  of  a  common 
debtor  may  unite  both  claims  in  one  bill  under 
Code  Ala.  $  3544,  permitting  simple  contract  cred- 
itors to  proceed  in  equity  to  subject  property  of 
tbe  debtor,  fraudulently  conveyed,  to  their  claims. 

2.  Where  a  subscriber  to  tde  capital  stock  of  a 
corporation  gives  in  payment  his  demand  notes, 
a  call  by  the  directors  for  the  unpaid  subscription 
is  not  necessary  to  enable  the  assignee  of  the  corpo- 
ration to  sue  on  the  notes,  orto  file  a  bill  to  subject 
to  their  payment  property  fraadulently  conveyed 
by  the  subscriber. 

8.  Where  a  purchaser  of  land  causes  a  half  in- 
terest therein  to  be  conveyed  to  his  wife  as  a  gift, 
tbe  wife's  interest  is  liable  for  his  existing  debts; 
a  voluntary  conveyance  being  fraudulent  in  Ala- 


bama as  to  the  existing  creditors  of  the  donor,  with- 
out reference  to  the  intent  of  the  parties,  tbe 
financial  condition  of  the  donor,  or  the  kind  and 
value  of  the  property  donated. 

4.  Though  at  law  an  absolute  deed  intended  to 
operate  merely  as  a  mortgage  is  absolutely  void  a* 
to  the  existing  creditors  of  the  grantor,  yet  in 
equity,  where  no  actual  fraud  is  proven,  the  gran- 
tee, who  assumed  the  payment  of  the  grantor's 
unpaid  purchase-money  notes,  will  be  permitted 
to  hold  bis  deed  as  a  means  of  reimbursement  for 
freeing  the  land  from  tbe  purchase-money  lien. 

Appeal  from  chancery  court.  Mobile  coun- 
ty; Thomas  W.  Coleman,  Chancellor. 

Action  by  Fred  C.  Bromberg,  assignee 
of  the  Alabama  Insurance  Company  and 
the  Citizens'  Insurance  Company,  against 
John  C.  Ruse  and  others,  to  set  aside,  an 
alleged  fraudulent  conveyance.  From  a 
decree  in  complainant's  favor,  d^endants 
appeal. 

Code  Ala.  1886,  J  3544,  provides :  "  A  cred- 
itor without  a  lien  may  file  a  bill  in  chan- 
cery to  discover,  or  to  subject  to  the  pay- 
meat  of  his  debt,  any  property  which  has 
been  fraudulently  tranderred  or  conveyed, 
or  attempted  to  be  fraudulently  trans- 
ferred or  conveyed,  by  his  debtor." 

Overall  &  Bestor,  tor  appellants.  O.  L. 
d  H.  T.  Smith  and  F.  a.  Bromberg,  tor 
appellee. 

Clopton,  J.  Appellants  complain  that 
the  chancellor  refused  to  allow  an  amend- 
ment of  the  answer  to  the  amended  bill, 
and  on  this  ground  ask  a  reversal  of  the 
decree.  The  amendment,  though  not 
formal,  may  be  regarded  ia  the  nature  of 
a  demurrer,  and  will  so  be  treated.  Under 
the  statute  authorizing  the  incorporation 
of  a  demurrer  in  the  answer,  and  the  lib- 
eral construction  placed  upon  the  statute 
of  amendments,  a  defendant  has  the  right 
to  amend  his  answer,  at  any  time  before 
final  decree,  by  incorporating  a  demurrer 
therein.  Shaw  ▼.  Lindsey,  60  Ala.  844. 
But  a  denial  of  the  right  will  not  reverse 
the  decree,  it  it  appear"  that  defendants 
were  not  prejudiced  thereby. 

The  bill  Is  filed  by  appmlee  in  the  capaci- 
ty of  assignee  of  two  dldtinct  and  ineul vent 
corporations,  the  Alabama  Insurance 
Company  and  the  Citizens'  Insurance  Com- 
pany, and  assails  tor  fraud  certain  convey- 
ances of  a  lot  of  land  in  Mobile.  Appellee 
was  appointed  by  separate  assignments. 
The  first  question  raised  by  the  proposed 
amendment  relates  to  the  right  of  com- 
plainant to  unite  distinct  claims,  assigned 
separately  by  the  companies,  in  a  bill  at- 
tacking for  fraud  a  conveyance  of  his  prop- 
erty by  a  common  debtor,  without  having 
firat  obtained  judgments  at  law,  on  which 
executions  have  issued,  and  been  returned 
"No  property."  The  contention  is  that 
the^  statute  which  authorizes  a  creditor, 
without  a  lien,  to  file  a  bill  in  chancery  to 
subject  to  the  payment  of  his  debt  proper- 
ty fraudulently  conveyed  b.v  his  debtor, 
does  not  extend  to  such  creditors  tbe  gen- 
eral rule  which  permits  separate  judgment 
creditors  to  join  as  complainants  In  a  bill 
having  such  object.  The  statute  has  beea 
in  operation  nearly  30  years.  From  the 
time  of  its  enactment  it  has  been  the  com- 
mon practice  to  unite  In  such  bills  two  or 
more  creditors,  without  a  lien,  seeking  tu 
enforce   separate  and  distinct  demands. 
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Many  cases  have  been  reviewed  in  this 
court  without  the  propriety  of  the  prax:- 
tice  being  queetioued.  The  statute  has 
been  generally  considered  as  operating  to 
place  simple  contract  and  Judgmentcredit- 
ors,  as  to  the  remedy,  on  the  same  foot- 
ing. Were  itdifflculttoperceive  any  sound 
principle  of  equity  pleading  on  which  to 
jnatify  it,  we  would  long  hesitate  to  disturb 
a  practice  so  general  and  continuous, 
especially  as  its  tendency  and  effect  are  to 
promote  convenience,  and  to  prevent  mul- 
tiplicity of  suits. 

In  Railway  Co.  v.  McKeniie.  85  Ala.  546, 
6  South.  Rep.  322,  the  bill  was  for  discov- 
ery, and  was  filed  under  section  .S545, 
Code  1886.  The  section  was  construed  as 
creating  a  right  in  both  judgment  and 
simple  contract  creditors,  and,  in  connec- 
tion with  the  succeeding  section,  (8546,) 
as  providing  tba  remedy  for  the  enforce- 
ment of  the  right.  The  latter  section  pro- 
vides that  any  number  of  judgment  credit- 
ors upon  whose  judgments  executions 
have  been  Issued,  and  returned  "No  prop- 
erty found, "  may  join  as  complainants  in 
BDch  bill.  On  this  express  and  limited  pro- 
Yision,  and  the  omission  therefrom  of  cred- 
itors without  a  lien,  it  wa«  held  that  the 
statute  does  not  allow  the  latter  class  of 
creditors  to  become  common  suitors.  Sec- 
tion 3544,  under  which  the  present  bill  Is 
filed,  does  not  create,  but  only  extends  to 
simple  contract  creditors,  without  restric- 
tion or  qualification,  express  or  implied,  a 
rlgbtand  remedy  which  jndgmentcreditors 
possessed  Independent  of  statutory  pro- 
visions. But  whether  separate  creditors, 
without  a  lien, may  join  in  such  bill, is  not 
the  precise  queution  presented  by  the 
amendment.  The  claims  of  both  com- 
panies are  assigned  and  anlte  in  complain- 
ant, by  which  he  acquires  a  common  in  ter- 
est  in  them.  They  are  of  the  same  stand- 
ing and  dignity.  The  purpose  of  the  bill  is 
to  subject  to  their  payment  a  common  es- 
tate, and  all  the  defendants  are  interested 
In  the  subject-matter  uf  the  suit.  By  join- 
ing the  claims  in  one  bill,  expense  Is  dimin- 
ished, unnecessary  and  multiplied  litiga- 
tion avoided,  and  the  defendants  are  not 
prejudiced.  We  can  see  no  dlflBculty  that 
can  arisefrom  allowing  complainant  to  as- 
sert In  one  bill  his  title  as  assignee  to  a 
common  relief  in  respect  to  the  several 
claims.  On  the  coming  in  of  the  report  of 
the  register  the  decree  may  be  so  moulded 
as  to  properly  adjust  the  rights  and  equi- 
ties of  the  respective  parties. 

The  amendment  further  controverts  the 
right  of  complainant  toprocecd  to  subject 
property  alienated  by  the  debtor  to  the 
payment  of  notes  given  for  the  unpaid  cap- 
ital stock  subscribed  for  or  purchased  by 
him  until,  by  proper  proceedings  against 
all  the  shareholders,  the  amount  of  the 
outstanding  liabilities  of  the  corporation 
is  ascertained,  the  pro  rata,  proportion  of 
each  assessed,  and  a  call  therefor  made. 
When  the  liability  Is  upon  a  subscription 
to  the  capital  stock,  ajid  the  charter  or 
contract  of  subscription  provides  that  the 
shares  shall  be  paid  in  as  required  by  the 
board  of  directors,  the  general  rale  is,  that 
the  stockholder's  liability  does  not  mature, 
and  he  cannot  be  sued  by  the  company, 
until  a  call  is  made.  If  the  charter  and 
v.78o.nQ.13— 25 


contract  of  subscription  are  silent  as  to 
the  time  of  payment,  a  call  or  assessment 
is  an  Implied  condition  precedent  to  a  ma- 
tured liability.  The  rule  is  otherwise 
when,  by  the  provisions  of  the  charter  or 
of  the  contract,  the  subscription  Is  paya- 
ble at  specified  times,  and  In  specified 
amounts.  In  such  case  the  liability  ma- 
tures, and  the  subscriber  is  bound  to  pay, 
in  all  events,  on  the  day  stated.  A  call  is 
not  requisite.  1  Mor.  Prlv.  Corp.  §  144; 
Cook,  Stocks,  §  106.  The  grantor  in  two 
of  theconvoyances attacked  gavenotes  for 
the  unpaid  capital  stock  of  the  companies 
payable  on  demand.  Without  regard  to 
a  call  or  assessment  upon  all  the  share- 
holders, the  company  could  have  Institut- 
ed, at  any  time  after  the  dates  of  the  re- 
spective notes,  a  suit  at  law  upon  the 
notes  or  have  filed  a  bill  to  subject  to  their 
payment  property  fraudulently  conveyed 
by  the  debtor;  such  suit  being  a  sufficient 
demand.  Complainant,  as  assignee  ap- 
pointed by  the  board  of  directors,  is 
clothed  with  all  the  rights  and  powers  of 
the  board  essential  to  make  the  corporate 
assets  available,  and  for  this  purpose  may 
maintain  any  suit  at  law  or  in  equity 
which  thecorporatlon  could  have  brought. 
Chamberlain  v.  Bromberg,  83  Ala.  679,  3 
South.  Rep.  434;  Wouldridge  v.  Holmes, 
78  Ala.  568.  Thu  disallowance  of  the  pro- 
posed amendment  does  not  affect  the  pro- 
priety of  the  decree,  so  far  as  the  questions 
raised  thereby  are  concerned. 

Complainant  seeks  by  the  bill  to  set 
aside  for  fraud  two  conveyances  made  by 
Ruse  and  his  wife  to  Hermann  W.  Lein- 
kauff, — one  on  September  22. 1886,  and  the 
other  on  March  20, 1887.  The  first  may  be 
disregarded,  as  it  was  superseded  by  the 
second,  which  recites  that  it  was  executed 
to  express  the  true  consideration  of  the 
first.  The  deeds  are  absolute  in  form,  but 
the  answers  admit  that  they  were  a  secu- 
rity for  the  repayment  of  the  amount  ex- 
pressed as  the  consideration,  and  were  in- 
tended to  operate  as  mortgages.  It  Is  well 
settled  that  such  conveyances  are  fraudu- 
lent and  void  as  to  existing  creditors,  be- 
cause they  operate  a  reservation  of  a  se- 
cret benefit  to  the  grantor.  Neither  the 
bona  Sdes  of  the  debt,  nor  the  absence  of 
fraudulent  intent,  nor  Ignorance  of  the  le- 
gal consequence,  will  relieve  the  Infirmity. 
Their  condemnation  rests  on  the  inevita- 
ble tendency  and  effect  to  hinder,  delay, 
and  defraud  creditors.  Sims  v.  Gaines,  64 
Ala.  392;  UiU  v.  Rutledge,  (Ala.)  4  South. 
Rep.  135. 

The  premises  in  question  were  purchased 
by  Ruse  from  W.  Q.  Little,  who  conveyed 
them  March  20, 1885,  to  him  and  his  wife. 
Mrs.  Ruse  has  not  paid,  norwas  it  intend- 
ed that  she  should  pay,  with  her  own 
means,  one-half  or  any  part  of  the  pur- 
chase money.  By  an  unbroken  line  of  de- 
cisions. It  is  the  settled  law  In  this  state 
that  a  voluntary  conveyance  is  fraudulent 
as  to  the  existing  creditors  of  the  grantor, 
without  reference  to  the  intent  of  the  par- 
ties, the  financial  condition  of  the  donor, 
or  the  kind  and  value  of  the  property  do- 
nated. Seals  ▼.  Robinson,  75  Ala.  363. 
Ruse  having  purchased  the  property,  and 
having  caused  a  half  Interest  to  be  con- 
veyed to  Mrs.  Ruse  as  a  gift,  the  convey- 
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anee,  bo  far  as  respects  the  liability  of 
that  Interest  to  his  existing  debts,  is  the 
Bwae  in  its  nature  and  consequence  as  a 
voluntary  conveyance  by  him  to  his  wife; 
and  the  property  may  be  sabjected  by  his 
existing  creditors,  unless  Lelnkautt  la  a 
bona  Ode  purchaser  without  notice,  which 
be  cannot  be,  when  claiming  under  a  deed 
denounced  fraudulent  by  the  law. 

It  appears,  however,  that  Ruse  paid  on- 
ly a  small  part  of  the  purchase  money  in 
cash,  and  tor  the  deferred  payments  two 
notes,  for  f  1,250  each,  were  given,  signed 
by  himself  and  wife.  Lelnkauff,  by  the 
deed  to  him,  and  as  part  of  Its  consIdera>- 
tion,  assumed  to  pay  these  notes.  At  law 
a  deed  constructively  fraudulent  is  abso- 
lutely Told,  but  In  equity  the  rule  is  more 
tolerant.  There  is  a  clearly-defined  dis- 
tinction between  the  consequences  of  a 
conveyance  fraudulent  in  fact,  and  of  one 
only  constructively  fraudulent.  A  deed 
tainted  with  actual  fraud,  conceived  and 
executed  with  Intent  to  hinder,  delay,  or 
defraud  creditors,  will  not  be  permitted 
to  stand  for  thepnrpose of  reimbursing  the 
»antor  any  advances  he  may  have  made 
ui  consequence  of  It.  He  will  not  be  alt- 
lowed  to  receive  benefit  from  his  fnlqnl- 
tous  act.  The  rule  is  otherwise  when  the 
<leed  is  only  fraudulent  by  operation  of 
law,  or  the  circumstances  attending  its 
execution  are  merely  suspicions.  A  con- 
veyance partly  voluntary,  because  of  the 
Inadequacy  of  its  consideration,  if  not 
made  with  fraudulent  intent,  may  stand 
as  security  for  the  consideration  actually 
paid,  and,  when  only  constructively  fraud- 
ulent, will  be  upheld  for  the  purpose  of  re- 
eaying  the  grantee  any  advances  made 
y  him  In  removing  incumbrances  from 
the  property,  as  subservient  to  the  equity 
of  the  case.  Potter  v.  Oracle,  58  Ala.  808; 
Qordon  v.  Tweedy,  71  Alii.  202;  Caldwell 
▼.  King,  76  Ala.  149;  Gilkey  v.  Pollock,  82 
Ala.  603,  8  South.  Rep.  09. 

Whether  or  not  Ruse  procured  the  con- 
veyance of  one-half  interest  to  his  wife,  or 
withheld  it  from  record,  with  a  fraudulent 
Intent,  is  immaterial.  If  conceded,  the 
equities  of  Leinkauff  are  not  affected  there- 
by. He  had  no  connection  with  its  execu- 
tion, no  notice  of  such  Intent,  and  did  not 
participate  therein.  His  right  to  reim- 
bursement depends  on  the  character  of  the 
deed  made  by  Ruse  and  wife  to  him.  The 
debt,  as  security  for  which  it  was  executed. 
Is  shown  to  be  booa/7(fe.  A  deed  was  tak- 
en instead  of  a  mortgage  as  a  matter  of 
convenience,  and  was  suggested  by  a  third 
party  as  the  proper  mode,  on  the  erroneous 
Idea  that,  though  a  married  woman  had 
no  capacity  to  make  a  mortgage,  she 
might  make  an  absoluteconveyance  of  her 
statutory  separate  estate  to  secure  or  pay 
the  debts  of  her  husband.  Fraud  must  be 
proved,  not  presumed.  Some  of  the  sur- 
rounding circumstances  seem  suspicious, 
but  are  not  sufficient,  the  on  us  of  proof  be- 
ing on  complainant,  to  justify  the  conclu- 
sion of  actual  fraud.  The  inference  that  a 
deed  absolute  in  form  was  taken  in  order 
to  obtain  a  conveyance  supposed  to  be 
valid  as  to  Mrs.  Ruse,  and  not  with  intent 
to  defraud  creditors,  is  more  reasonable 
and  consistent  with  honesty  of  purpose. 
The  notes  for  the  unpaid  purchase  money 


constituted  a  vendor's  lien,  subordinate 
to  which  was  complainant's  right  to  sub- 
ject the  premises  to  the  debts  of  Ruse.  To 
make  his  title  effectual,  Leinkauff  as- 
sumed to  pay  the  purchase-money  notes 
to  the  vendor.  Complainant  obtains  full 
equity,  when  he  subjects  the  premises  in 
the  same  condition  In  which  fliey  were 
when  alienated  by  Ruse.  He  does  not 
render  equity,  if  allowed  to  avail  himself 
of  their  freedom  from  the  incumbrance  ef- 
fected by  the  grantee.  Leinkauft's  equity 
is  to  be  substituted  to  the  rights  of  Ruse's 
vendor.  This  can  now  be  accomplished  on- 
ly by  permitting  his  deed  to  stand  for  the 
purpose  of  reimbursing  the  amount  paid 
or  advanced  by  him  to  free  the  premises 
from  the  superior  incumbrance,  in  consid* 
eration  of  either  or  both  of  the  deeds  made 
by  Ruse  and  wife  to  Leinkanff.  Whether 
any,  and  what  portion,  of  the  purchaae 
money  due  by  Ruse  to  Little,  his  vendor, 
was  so  paid  or  advanced,  can  be  ascer- 
tained by  a  reference  to  the  register. 

The  decree  declares  that  complainant  Is 
entitled  to  have  the  property  sold  to  sat- 
isfy his  claims,  and  omits  to  provide  for 
the  reimbursement  of  the  grantee.  In  this 
respect,  it  is  erroneous.  As  the  chancel- 
lor reserved  the  power  to  modify  the  de- 
cree on  the  final  hearing,  the  other  ques- 
tions presented  by  counsel  can  be  more 
properly  and  satisfactorily  determined  alt- 
er the  register's  report  ehall  come  in. 

Reversed  and  remanded. 

AppUoatioa  for  rehearing  ovwniled  Anill  S^ 

1890. 

'~~~~  (89  Ala.  461) 

Matok,  Etc.,  of  Birmingham  v.  Ki.eik. 
(Supreme  Court  of  Alabama.    April  99, 1990.) 

Taxation— Absbsswent  roK  Pdbuo  iMFsovsianm 
— CossTiTunoHAi.  Law. 
Assessments  nnder  Laws  Ala.  1884-8S,  pp^ 
020-022,  authorizing  the  city  of  Birmingham  to  as- 
sess abatting  owners  for  paving  streets  and  UIdv 
improTements  in  proportion  to  the  benefit,  and 
make  such  assessments  a  lien,  are  not  a  tax,  with- 
in Const  Ala.  art.  11,  %  1,  which  requires  that  all 
taxes  shall  be  assessed  in  exact  proportion  to  the 
value  of  the  property  levied  on,  and  section  7,  which 
provides  that  no  city  shall  levy  a  larger  rate  ot  tax- 
ation, in  any  one  year,  than  one-half  of  one  per 
centum  of  the  value  of  the  property  as  assessed  for 
state  taxation  during  the  preceding  year,  and  the 
act  of  ISiMr-SSIs  constitutional. 

Appeal  from  city  court  of  Birminj^ham ; 
H.  A.  Sharpk,  Judge. 

This  suit  was  brought  by  the  mayor  and 
aldermen  of  the  city  of  Birmingham  against 
John  Klein,  and  sought  to  recover  a  cer- 
tain amount  assessed  against  him  and  his 
property  to  pay  for  curbing  and  grading  a 
sidewalk  in  front  of  his  property.  The  as- 
sessment was  made  undertbe  actapproved 
February  16, 1885,  and  referred  to  in  the 
opinion.  To  the  complaint  as  filed  by  the 
plaintiff  the  defendant  demurred  on  the 
ground  that  the  act  was  unconstitutional 
as  infringing  upon  the  taxing  power  as 
given  by  the  constitution,  and  that  by  tlie 
act  it  was  sought  to  tax  the  property  oth- 
erwise than  "in  exact  proportion  to  the 
value  of  the  property."  The  demurrer 
was  sustained  by  the  lower  court,  and  the 
act  held  to  be  unconstitutional ;  and  it  Is 
now  from  this  ruling  of  the  city  court  that 


Digitized  by 


Google 


Ala.) 


MAYOR,  ETC,  OF  BIRMINGHAM  v.  KLEIX. 


887 


the  present  appeal  Ib  prosecuted,  and  the 
same  is  assigned  as  error. 

CabaDisa  &  Weakley  and  Roquemore, 
White  &  McKeatie,  for  appellant.  Jackson 
B.  Long,  for  appellee. 

McCi.KLi:.AN,  J.  ThlB  appeal  Involves  the 
constitutionality  of  an  act  "to  authorize 
and  empower  the  mayor  and  aldermen  of 
Birmingham  to  improve  the  sidewalks  of 
the  city  of  Birmingham,  Alabama,  at  the 
cost  of  parties  whose  property  abuts  such 
sidewalks, "  approved  February  16,  1886, 
(Seas.  Acts  1884-85,  pp.  620-«22.) 

Those  sections  of  the  act  which  are  nec- 
essary to  an  understandinjc  of  the  point 
imder  consideration  are  the  following: 
'Section  1.  Be  It  enacted  by  the  general 
assembly  of  Alabama  that  the  mayor  and 
aldermen  of  Birmingham  shall  have  full 
power  and  authority  to  canse  and  procure 
all  sidewalks  along  the  streets,  avenues, 
and  alleys  now  established,  or  hereafter  to 
be  established,  in  said  city,  to  be  graded, 
leveled, curbed,  graveled,  slagged,  cindered, 
paved,  or  macadamized,  orto  be  regraded, 
releveled,  recurbed,  r^raveled,  reslagged, 
recindered,  repaved,  or  remacadamised,  in 
such  manner  and  by  such  methods  and 
with  such  material  as  they  may  deem  best 
and  proper.  Sec.  2.  Be  it  further  enacted 
that  the  said  mayor  and  aldermen  of  Bir- 
mingham shall  have  the  power  to  have  such 
wow  done,  or  cause  the  same  to  be  done, 
and  the  expense  thereof  shall,  after  the 
completloa  thereof,  be  by  said  mayor  and 
aldermen  of  Birmingham  assessed  upon 
the  abutting  owners  of  lands  or  lots  lying 
along  and  adjacent  to  the  streets  or  alleys 
along  which  such  work  is  done,  in  propor- 
tion to  the  amount  of  the  benefit  accruing 
to  such  abutting  owner ;  and  all  such  as- 
sessments  shall  be  and  constitute  a  lien 
upon  the  lands  and  lots,  respectively,  upon 
which  they  shall  be  so  aaseBsed. " 

It  thus  appears  that  the  purpose  otthe 
act,  and  its  effect.  If  valid,  is  to  authorize 
local  aBsesaments  against  property  to  pay 
for  pavements  constructed  along  its  front; 
the  cost,  as  between  different  owners,  to 
be  apportioned  with  reference  to  the  bene- 
fits which  are  assumed  to  accrue  to  them, 
severally,  from  the  betterment.  However 
the  relative  benefits  are  to  be  determined 
in  a  given  case,  and  the  sum  to  be  charged 
on  a  particular  lot  ascertained, — whether 
by  reference  to  the  superficial  area  of  the 
property,  or  the  length  of  its  abutment  on 
the  sidewalk,  or  the  uses  to  which  it  is  de- 
voted, as  being  to  a  greater  or  less  extent 
facilitated  by  the  improvement,  or  the  en- 
hancement thereby  of  its  value  compared 
with  other  property  subject  to  the  gross 
assessment, — one  thing  Is  assured:  that 
the  ajBsessment  is  not  made  with  reference 
to  the  value  of  the  property,  nor  with  ref- 
erence to  the  limitations  on  the  rate  of  mu- 
nicipal taxation.  It  is  manifest,  therefore, 
that  If  the  aBsessment  is  a  "tax,"  within 
the  meaning  of  the  constitution  of  Alo^ 
bama,  the  statute  authorizing  it  is  repug- 
nant to  section  1  of  article  11  of  that  in- 
strument, which  requires  that  "  all  taxes 
levied  on  property  in  this  state  shall  be  as- 
sessed in  exact  proportion  to  the  value  of 
such  property,"  and  also  to  section  7  of 
that  article,  which  provides  that  "no  city, 


town,  or  other  municipal  corporation 
*  •  *  shall  levy  or  collect  a  larger  rate 
of  taxation  in  any  one  year,  on  the  prop- 
erty thereof,  than  one-half  of  one  per  cen- 
tum of  the  value  of  such  property  &%  as- 
sesBed  for  state  taxation  during  the  pre- 
ceding year."  There  is  no  longer  any 
doubt  but  that  organic  limitations  on  the ' 
taxing  power,  though  expressed  In  general 
terms,  apply  as  well  to  the  exercise  of  that 
power  through  the  medium  of  municipal 
corporations  and  for  municipal  purposes 
as  to  its  exercise  directly  by  the  legislature 
for  Btate  purposes;  and  hence  the  require- 
ment that  all  taxes  levied  on  property  In 
this  state  shall  be  assessed  ad  valorem 
would  obtain,  with  respect  to  municipal 
taxation,  even  in  the  absence  of  the  other 
provision  quoted,  requiring  such  taxation 
to  be  based  on  the  value  of  property  as  a>- 
Beseed  fur  state  tfixation.  Mobile  v.  Insur- 
ance Co.,  63  Ala.  670.  Both  the  sections 
noted,  therefore,  bear  upon  asBessmenta 
for  municipal  purposes;  and,  if  either  cov- 
ers the  local  aBsessment  under  considera- 
tion, the  law  authorising  it  must  fail.  It 
is  a  fair,  if  not  necesBary,  Inference  that 
the  terms  "taxes"  and  " taxation "  have, 
respectively,  tlie  same  meaning,  wherever 
found  in  article  11  of  the  constitution. 
The  "taxes*  which  must  be  laid  on  a  basis 
of  value  in  section  I  constitute  the  "taxa- 
tion" referred  to  for  state  purposes  in  sec- 
tion 4,  for  county  purposes  in  section  6, 
and  for  municipal  purposes  in  section  7; 
and  therefore  the  only  municipal  taxation 
which  the  constitution  reciuires  to  be  as- 
sessed in  exact  proportion  to  the  value  of 
property  is  that  embraced  in  the  terms  of 
section  7.  The  most  liberal  construction 
of  which  the  language  of  that  section  Is 
BUBceptible  will  not  admit  of  its  applica- 
tion to  local  assessment  to  provide  for  lo- 
cal improvements  of  sidewalks.  By  the 
very  terms  employed  throughout  the  arti- 
cle, the  taxes  and  taxation,  whether  state, 
county,  or  municipal,  are  those  which 
make  up  the  general  revenues  of  the  one  or 
the  other  political  division,  as  the  caae 
may  be, — revenues  which  come  from  all 
the  property  in  the  territory,  and  go  to 
dc'f  ray  general  governmental  expenditures, 
as  distdnguished  from  special  outlays  to 
provide  for  purely  local  exigencies.  With 
respect  to  section  7,  this  Is  made  to  appear 
with  g^at  clearness  by  its  reference  to  the 
property  to  which  the  limitation  it  imposes 
Is  made  to  apply,  and  by  its  requirement 
aa  to  the  assessment  upon  which  the  mu- 
nicipal levy  must  be  predicated.  Not  only 
is  the  levy  by  any  city  to  be  made  "on  the 
property  thereof,"  i.  e.,  the  whole  taxable 
property  thereof,  but  it  must  be  made  on 
^Huch  property  as  assessed  fur  state  taxa- 
tion during  the  preceding  year. "  No  such 
thing  Is  known,  or  was  known  when  the 
constitution  of  1876  was  adopted,  or  had 
ever  been  known,  as  local  aBsessments  of 
property  for  state  taxation.  The  state 
assessment  upon  which  the  only  munici- 
pal levy  treated  of  in  the  organic  law  is  re- 
quired to  be  based  is  a  general  assessment 
of  all  property  within  the  corporate  limits, 
and  iB  intended,  as  the  provisos  to  section 
7  show,  to  provide  a  fund  for  the  general 
expenees  of  the  city  government.  The 
city's  levy  there  limited  mast  be  put  upon 
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the  whole  property  taxed  by  the  state,  at 
the  Taluation  fixed  by  the  state's  agents. 
This  necessarily  and  wholly  excludes  any 
Idea  of  a  local  assessment  of  particular 
property  for  any  purpose,  or  to  be  laid  in 
any  manner,  under  the  constitution.  Noth- 
InK  in  that  instrument  refers,  or  caji  be 
made  applicable,  to  such  a  local  charge. 
II  this  species  of  taxation — for  it  is  taxa- 
tion, and  referable  to  the  taxing  power, 
though  differing,  as  we  shall  see,  from  the 
"taxes"  and  "taxation"  regulated  in  state 
constitutlonB— is  to  be  upheld,  it  must  be 
referred  to  the  sovereign  power  of  the  gen- 
eral assembly,  which  has  been  curtailed 
only  to  the  extent  of  express  constitution- 
al limitations.  If  article  11  contains  no  in- 
hibition upon  the  power  of  the  legislature 
in  respect  to  local  assessments  by  cities 
and  towns,  the  act  under  consideration  Is 
yalid,  and  the  assessment  Involved  here 
was  well  laid;  for  no  proposition  is  now 
better  established  in  the  law  than  that 
constitutions  are  not  in  the  nature  of  en- 
abling acts,  but  are  limitations  upon  the 
otherwlseboundless  powers  of  legislatures, 
or,  in  other  words,  that  the  general  assem- 
bly is  not  to  look  to  the  organic  law  to 
ascertain  what  is  pei-mltted  it  to  do,  but 
only  to  find  what  iuhibitions  are  thereby 
put  on  its  action.  Cooley,  Const.  Lim.  479 ; 
Burroughs,  Tax'n,§  145;  2  Dill.  Mun.  Corp. 
§  737;  Irwin  v.  Mobile,  57  Ala.  6;  Doiman 
V.  State,  34  Ala.  231;  Hare  v.  Kennerly,  88 
Ala.  608,  3  South.  Rep.  683. 

Having  attempted  to  demonstrate  that 
the  assessment  here  could  not  have  been 
made,  underthe  provisions  of  the  constitu- 
tion, either,  as  it  was  made,  on  a  basis  of 
benefits,  or  even  on  a  basis  of  the  value  of 
the  particular  property,  it  next  becomes 
necessary  to  determine  whether  the  organic 
law  is  exclusive  of  all  other  assessments 
against  property  than  those  of  which  it 
treats,  in  such  sort  as  to  amount  to  a  pro- 
hibition upon  the  legislature  in  respect  to 
an  assessment  of  the  class  under  considera- 
tion. It  is  not  questioned  but  that  the 
power  which  this  statute  undertakes  to  del- 
egate to  the  municipality  of  Birmingham 
is  apart  of  the  taxingpowerinherentin  aU 
go  vemment,  and  without  limitations  other 
than  those  expressed  in  the  organic  law. 
It  is  equally  free  from  doubt  thatthepower 
of  taxation  is  never  to  be  taken  to  be  sur- 
rendered by  intendment  or  implication,  and 
that,  without  an  expressed  surrender,  clear 
andexplicit  in  its  terms, it  must  be  held  to 
reside  undiminished  in  the  legislature.  Glas- 
gow V.  Rowse,  43  Mo.  479-489;  Baltimore 
v.  Railroad  Co.,  48  Amer.  Dec.  531;  Battle 
V.  Mobile, 9  Ala.  234,  44  Amer.  Dec.  438,  note 
441 ;  2  Dill.  Mun.  Corp.  §  752.  Are  the  pro- 
visions of  article  11,  referring,  as  we  have 
seen,  to  general  taxes  and  taxation,  and 
to  such  only,  expressed  limitations  on  the 
power  of  the  legislature  with  respectto  lo- 
cal assessments  on  property  to  pay  for  lo- 
cal Improvements  which  benefit  that  par- 
ticular property?  We  think  not.  The 
overwhelming  weight  of  authority  Is 
against  such  a  construction,  and  in  favor 
of  the  validity  of  such  assessments.  In 
consideringthequestion,  jurists  and  judges 
have  proceeded  on  the  theory  that  such 
charges  were  not  taxes,  in  the  ordinary 
sense,  or  within  the  meaning  and  intent  of 


constitutional  provisions  similar  to  those 
of  Alabama,  but  that  they  are  in  the  nat- 
ure of  compensation  for  a  benefit  peculiar 
to  the  owner  of  the  abutting  property, 
and  traceable  to  him;  that  such  assess- 
ments are  not  exacted  forthe  general  pub- 
lic welfare,  and  do  not  go  to  the  support 
of  governmental  agencies,  from  the  exist- 
ence and  maintenance  of  which  each  citi- 
zen derives  a  llkebeneflt,but  that  they  are 
demandable  because  the  government  has 
expanded  an  equivalent  sum  in  improving 
the  property  against  which  they  are  laid, 
and  thereby,  not  the  public,  but  the  indi- 
vidual owner  of  the  property  Improved, 
has  been  to  that  extent  the  gainer.  A  tax, 
it  is  said,  is  a  contribution  to  the  general 
fund.  The  amount  of  it  is  taken  from  the 
individual,  and  nothing  which  t>enefitBhim 
individually,  as  distinguished  from  the 
mass  of  citizens,  is  given  in  the  place  of  it. 
He  pays,  and  by  the  amount  he  pays  is 
poorer  than  he  was  before.  Not  so  with 
an  assessment  of  the  class  we  are  consid- 
ering. The  property  owner  pays  it,  but, 
in  legal  contemplation,  he  loses  nothing. 
He  receives  the  value  of  his  money  In  the 
betterment  of  his  property;  and,  in  addi- 
tion to  this,  he  is  benefited  to  the  same  ex- 
tent that  all  other  citizens  are,  in  that  a 
thoroughfare  of  the  cit.v in  which  his  prop- 
erty is  situated,  and  he  probably  lives,  is 
improved.  The  authorities  almost  uni- 
versally take  such  an  Imposition,  though 
confessedly  laid  under  the  taxing  power, 
out  of  the  category  of  "taxes  "  and  "  taxa- 
tion, "  as  those  terms  are  employed  in  or- 
ganic limitations  on  legislative  power  to 
levy  or  authorize  the  levying  of  taxes, and 
in  general  statutes.  Cooley,  Tax'n,626-«37; 
Burroughs,  Tax'n,  460-463;  2  Dill.  Mun. 
Corp.  §§  752,  753,  761,  et  seq. ;  People  v. 
Brooklyn,  4  N.  Y.  420;  Sheehan  v.  Hospi- 
tal, 50  Mo.  156;  Dorgan  v.-  Boston,  12  Al- 
len, 223;  Nichols  V.Bridgeport,  23  Conn. 
189;  Garrett  v.  St.  Louis,  25  Mo.  505;  Cain 
V.  Commissioners,  86  N.  C.  8;  Shuford  v. 
Commissioners,  Id.  552;  Hill  v.  Higdon.  5 
Ohio  St.  243:  King  v.  Portland,  2  Or.  146; 
Norfolk  V.  Ellis,  26  Grat.  227;  Rouudtree 
V.  Galveston,  42  Tex.  612;  Baltimore  v. 
Cemetery  Co.,  7  Md.  517;  Chambers  ▼.  Sat- 
terlee,  40  Ca).  497:  Edgorton  v.  Green  Cove 
Springs,  19  Fla.140;  Goodrich  v.  Turnpike 
Co.,  26  Ind.  119;  Hlnesv.  Leavenworth,  3 
Kan.  1S6;  Municipality  v.  Dunn,  10  La. 
.Ann.  57;  Motz  v.  Detroit,  18  Mich.  495; 
Williams  v.  Cammack,  27  Miss.  209 ;  Macon 
V.  Patty,  57  Miss.  378;  People  v.  Austin,  47 
Cal.  353;  Bridgeport  v.  Railroad  Co.,  36 
Conn.  255;  Uayden  v.  Atlanta,  70  Gn.  817; 
Paving  Co.  v.  Gogreve,  5  South.  Rep.  848; 
Manufacturing  Co.  v.  Tax  Collector,  39  La. 
Ann.  467, 1  South.  Rep.  873. 

On  the  other  hand,  the  decisions  in  three 
or  four  states  are  to  the  effect  that  local 
assessments  of  this  character  cannot  be 
made  under  constitutional  provisions  re- 
quiring equality  and  uniformity  of  taxa- 
tion, and  assessments  in  proportion  to 
the  value  of  property.  The  leading  case 
maintaining  this  view  is  that  of  Chicago 
V.  Larned,  34  111.  203.  The  conclusion  in 
that  case  may,  perhaps,  find  some  justifi- 
cation in  the  peculiar  phraseology  of  the 
constitutional  provisions  supposed  to  bear 
on  the  question,  though  an  opposite  con- 
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elusion  was  reached  by  the  Virginia  court 
on  substantially  the  same  provisionB. 
Norfolk  T.  Ellis,  supra.  The  eflect  of  this 
Illinois  decision  was  subsequently  reme- 
died by  an  amendment  of  the  constitu- 
tion. The  supreme  court  of  Arkansas,  In 
Peay  v.  Little  Rock,  S2  Ark.  31,  followed 
this  Illinois  decision,  and  another  by  the 
Wisconsin  court,  (Weeks  v.  Milwaukee, 
10  Wis.  242,)— which  is,  perhaps,  also  refer- 
able to  peculiar  terms  of  the  constitution, 
and  which,  at  most,  only  imports  doubt 
as  to  whether  the  requirement  for  nniform- 
Ity  of  taxation  applied  to  and  defeated  lo- 
cal assessments,— and  held  such  local  as- 
sessments could  not  be  authorized  under  a 
constitution  which  required  property  to 
be  taxed  uniformly  and  according  to  value. 
This  Arkansas  decision  is  not  reconcilable 
with  the  earlier  case  of  McGehee  v.  Math- 
Is,  21  Ark.  40,  on  substantially  the  same 
point.  A  like  conclusion  has  been  reached 
in  Tennessee  and  Colorado:  but,  as  in  the 
Illinois  case,  the  terms  of  the  organic  law 
which  were  supposed  to  enforce  the  result 
were  something  more  than  general  require- 
ments for  uniformity  and  equality  of  taxa- 
tion, and  assessments  on  the  basis  of  val- 
oe.  Palmer  v.  Way,  6  Colo.  110 ;  Mcllean 
-V.  Chandler,  9  Helsk.  349.  When  to  these 
cases  are  added  those  of  Mobile  v.  Dargan, 
and  Mobile  t.  Railroad  Co.,  decided  by  this 
court,  which  win  be  presently  considered 
more  particularly,  it  Is  bdieved  that  the 
foil  array  of  adjudications  against  thecon- 
stltutionality  of  laws  like  that  involved 
here  is  presented.  After  marshaling  the 
authorities  pro  and  con  on  this  question, 
Judge  Cooley  concludes:  "The  fact  very 
clearly  appears  that,  while  there  is  not 
such  a  concurrence  of  Judicial  opinion  as 
would  be  desirable,  the  overwhelming 
weight  of  authority  is  in  favor  of  the  po- 
sition that  all  such  provisions  for  equality 
and  uniformity  in  taxation,  and  for  taxa- 
tion by  value,  have  no  application  to  these 
special  assessments"  against  abutting 
property  to  pay  for  the  construction  of 
sidew.ilks.    Cooley,  Tax'n,  634. 

We  iiow  recur  to  the  two  cases  decided 
by  the  supreme  court  of  this  state,  and 
noted  above.  They  each  involve  the  va- 
lidity of  the  same  statute,  and  were  decid- 
ed at  the  same  term ;  the  one  being  cited  as 
the  authority  to  support  the  other,  and 
the  one  thus  cited  itself  bdng,  on  this 
point,  unsupported  by  reference  to  any 
authority.  Mot  only  is  this  true,  but  the 
opinion  essays  no  argument  In  support  of 
the  conclusion  reached,  nor  enters  upon 
any  consideration,  which  it  might  be  sup- 
posed a  question  so  important — decided, 
for  aught  that  appears,  as  upon  first  im- 
pression— would  have  elicited.  In  the 
opinion  In  Mobile  v.  Railroad  Co.,  more- 
over, there  Is  an  intimation  that,  had  the 
assessment  been  by  benefits  instead  of  by 
frontage,  the  act  authorizing  it  would  not 
have  been  open  to  the  objection  of  uncon- 
stitutionality. Very  clearly,  if  the  consti- 
tution applied  at  all,  it  would  have  been 
equally  fatal  whether  the  assessment  were 
by  frontage  or  by  benefits,  since  neither 
mode  would  meet  the  organic  i-equii'ement 
of  assessment  In  exact  proportion  to  the 
value  of  property.    Mobile  v.  Dargan,  45 


Ala.  310;  Mobile  v.  Railroad  Co.,  Id.  322. 

Not  only  are  these  cases  opposed  to  the 
great  weight  of  judicial  opinion  in  other 
states  and  to  all  authoritative  texts,  but 
they  are  in  conflict  with  a  later  adjudica- 
tion of  this  court.  In  the  case  of  Irwin  v. 
Mobile,  57  Ala.  6,  the  act  declared  In  Mobile 
V.  Dargan  to  have  been  repealed  by  the 
constitution  of  1868  again  came  under  re- 
view with  reference  to  an  assessment 
which  had  been  made  before  that  constitu- 
tion became  the  supreme  law  of  the  state. 
This  court  Intimated  such  doubt  of  the 
correctness  of  the  decision  In  Dargan 's 
Case  as  is  Implied  by  citing  a  preponderat- 
ing run  of  authorities  holding  the  opposite 
view,  and  by  declining  to  again  decide  the 
point,  because  it  was  not  necessary  to  the 
case  in  hand.  The  court  then  proceeds  to 
pass  on  the  validity  of  the  law  authorizing 
the  levy  of  local  assessments  against  lands 
to  pay  for  Improvements  upon  which  they 
abut,  as  brought  to  the  touch  of  consti- 
tutional provisions  of  force  before  the 
constitution  of  1868.  The  conclusion  was 
that  such  a  law  was  not  repugnant  to  the 
provisions  of  the  organic  law  theretofore 
in  force.  Inasmuch  as  the  constitutions  of 
1819, 1861,  and  1865  each  contained  a  clause 
requiring  that  "all  lands  liable  to  taxa- 
tion in  this  state  shall  be  taxed  In  propor- 
tion to  their  value, "  we  are  unable  to  es- 
cape the  conclusion  that  the  court  took 
the  view  held  by  nearly  all  other  courts, 
that  general  organic  provisions  for  taxa- 
tion by  valuation  have  no  application  to 
local  assessments  for  local  street  Improve- 
ment; otherwise.itcouldnot  havereached 
the  conclusion  announced.  That  conclu- 
sion, therefore,  is  in  irreconcilable  conflict 
with  the  opinion  in  Dargan's  Case,  and  is 
no  more  or  less,  in  eflect,  than  a  later  ad- 
judication bj-  this  court  that  the  former 
decision  is  unsound. 

But,  aside  from  this,  the  cases  of  Mobile 
v.  Dargan  and  Mobile  v.  Railroad  Co.  are 
unsound  in  principle,  and  opposed  to  the 
great  weight  of  authority.  It  is  true  the 
clause  of  the  constitution  Involved  in  those 
cases  was  reordalned  after  that  decision 
was  ma^le;  and  ordinarily  the  re-enact- 
ment of  a  law  after  it  has  been  judicially 
interpreted  will  be  held  to  impress  the  ju- 
dicial construction  upon  It.  But  this  is 
not  a  universal  canon  of  construction, 
even  where  Identically  the  same  language 
has  been  employed ;  and  In  this  case,  while 
section  1  of  article  11  of  the  constitution  of 
1875  Is  identical  with  section  1  of  article  9 
of  the  constitution  of  1868,  yet  the  pre- 
sumption that  the  convention  of  1875  In- 
tended that  section  should  bear  the  con- 
struction put  on  it  in  Dargan's  Case  Is  re- 
butted by  the  succeeding  sections  of  that 
article,  which  are  new  to  the  constitution 
of  1875,  and  which  demonstrate  that  the 
framers  of  the  present  organic  law  had  in 
mind,  and  intended  to  provide  for,  regu- 
late, and  limit,  in  and  by  the  ordination  of 
article  11,  only  general  taxation  for  general 
governmental  purposes, — state,  county, 
and  municipal.  The  rule  of  constniction 
referred  to,  it  thus  appears,  rests  upon  a 
presumption  of  intention  which  is  rebutted 
by  the  language  employed  by  the  makers 
of  the  present  constitution.    Wn  cannot 
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^ve  It  any  operation  In  this  case;  and  we 
cannot  follow  the  cases  relied  on,  and 
would  not,  even  had  their  soundness  not 
been  already  drawn  in  question  in  the  case 
of  Irwin  T.  Mobile,  supra. 

The  sounder  view  is  that  talcen  in  the 
Tery  numerous  cases  cited  above, — and, 
though  very  numerous,  they  are  by  no 
means  all  that  so  hold,— to  the  effect  that 
provisions,  whether  in  statutes  or  consti- 
tutions, relating  to  general  taxation  for 
state,  county,  and  municipal  purposes,  or 
either,  have  no  application  to  special  as- 
sessments laid  against  abutting  property 
to  payforstreet  improvements  which  have 
benefited  and  enhanced  the  value  of  the 

groperty  so  assessed.  The  statute  autbor- 
ilng  such  assessments  in  the  city  of  Bir- 
mingham is  a  valid  enactment.  The  Judg- 
ment of  the  city  court,  Involving  a  con- 
trary ruling,  Is  reversed,  and  the  cause  re- 
manded. 

Weiss  et  al.  v.  Louistillr,  N.  O.  &  T.  Bt. 
Co. 

(Supreme  Covrt  of  MiasUsippL    April  21, 1890.) 
Costs— AppBAi. 
No  appeal  lies  from  a  decree  awarding  ooeta, 
unless  there  Is  an  abuse  of  the  Judicial  disoietlon 
of  the  chancellor. 

Appeal  from  chancery  court,  Washing- 
ton county ;  W.  R.  Trigo,  Chancellor. 

The  question  involved  in  this  case  is  a 
matter  of  costs  which  grew  out  of  the  case 
of  Wilzinsky  v.  Railway  Co.,  reported  in 
6  South.  E"p.  709,  in  which  Wilzlnsky  filed 
a  bill  to  enjoin  the  railway  company  and 
Weiss  &  Goldstein  from  building  a  seed 
bouse  on  land  donated  by  him  for  railway 
purposes,  etc.  When  that  case  went  back, 
and  the  matter  of  costs  came  up  to  be  set- 
tled, the  chancery  court  taxed  Weiss  & 
Goldstein  with  the  costs,  from  which  they 
appealed. 

Phelpa  &  Skinner,  for  appellants.  Yer- 
ger  t&  Percy,  for  appellee. 

CooPEB,  J.  An  appeal  doesnot  He  from 
the  decree  of  a  chancellor  awarding  costs, 
unless  it  appears  that  there  has  been  an 
arbitrary  and  clearly  erroneous  exercise 
of  that  judicial  discretion  by  which  In  such 
matters  he  is  alone  controlled.  Sledge  v. 
Obencbaiu.  69  Miss.  619. 

Decree  affirmed. 


BOABO  OF  Supervisors  v.  Johnston  et  ux. 
(Supreme  Court  af  Ki««{«8ippi.   April  21, 1890.) 
Taxation— Suit  vor  C!ou.bctio!i. 
In  Mississippi  taxes  cannot  he  collected  by 
salt 

Appeal  from  chancery  court,  Hinds  coun- 
'ty;  Warre.v  Cowan,  Chancellor. 

Appellant  brought  this  action  ,  by  bill 
•  In  chancery,  to  recover  from  Johnston  and 
^wlfe  taxes  alleged  to  be  due  the  county  of 
Hinds  for  several  years  on  certain  Hinds 
county  bonds  and  certain  articles  of  Jew- 
elry. There  was  a  decree  dismissing  the 
bill  as  to  the  taxes  claimed  on  the  Hinds 
county  bonds,  but  giving  decree  for  the 
'Bum  claimed  as  due  on  the  jewelry,  etc.. 


from  which  the  board  of  supervisors  ap- 
pealed; but  no  appeal  was  prosecuted  by 
Johnston  and  wile. 

J.  &  J.  At.  Sbelton,  for  appellant.  Jas. 
B.  Feijper,  for  appellees. 

Cooper,  J.  Since  there  is  no  appeal  by 
the  defendants  from  the  decree  of  the  court 
below,  the  decree  must  stand,  in  so  far  as 
relief  was  afforded  to  complainant.  But 
it  is  now  settled  in  this  state,  by  a  recent 
decision,  that  no  suit  can  be  maintained 
for  thecollection  of  taxes.  State  v.  Plaxsa, 
66  Miss.  426,  6  South.  Rep.  816. 

The  appellants  cannot  complain  of  a  de- 
cree which  has  given  them  less  than  they 
claim,  under  circumstances  in  which  they 
were  not  en  titled  to  recover  anything. 

Decree  affirmed. 


BoLiJS  T.  State. 
(Supreme  Court  of  MUsUHppi.    April  21, 1890.) 

SAI.B  or  iNTOZtCATISe  LlQDOBS — ^BVISBXCB. 

On  indictment  foruiilawfully  retailing  spir- 
ituous liquors,  the  evidence  showed  tnat  defend- 
ant built  a  lemonade  stand,  and  sold  lemonade,  in 
front  of  a  tent  which  he  had  hanled  to  a  place 
where  there  was  a  public  gathering.  A  stranger 
owned  the  tent,  aad  sold  whisky  in  It.  Defendant 
kept  his  ice  in  the  tent,  but  was  not  connected 
with  the  sale  of  the  whisky.  Beld,  that  it  was 
error  to  charge  the  jury  that  if  they  believed  that 
defendant  was  owner  of  the  whisky,  or  in  any  way 
participated  in  its  sale,  or  encouraged  the  sale,  as 
agent,  servant,  or  clerk,  he  was  guilty. 

Appeal  from  circuit  court,  Winston  coan- 
ty;  S.  H.  Terrali,  Judge. 

Appellant,  Bollis,  was  indicted  tor  an- 
lawfully  retailing  spirituous  liquors.  On 
the  4th  day  of  July,  1889,  he  hauled  a  tent 
to  a  place  where  there  was  a  public  gatli- 
erlng,  and  put  himself  up  a  stand  for  sell- 
ing lemonade  in  front  of  the  tent,  which 
had  been  pitched.  It  appears  that  the 
tent  belonged  to  a  stranger,  and  durinjg 
the  day  a  bottle  of  whisky  is  shown  to 
have  been  sold  in  it  by  him.  Bollis  was 
not  connected  with  the  sale,  but  he  kept 
his  ice  in  the  tent,  and  went  in  and  out 
for  the  purpose  of  getting  Ice  as  needed  at 
bis  lemonade  stand.  He  is  not  shown  to 
have  sold,  or  known  of  the  sale  of,  tbe 
whisky.  Thecourt  below  gave  the  follow- 
ing instruction  for  the  state:  "Thecourt 
instructs  the  jury  that  if  they  believe,  from 
ail  the  facts  aud  circumstances  in  evidence, 
that  the  defendant  was  the  owner  of  tbe 
whisky,  or  if  he,  either  directly  or  indirect- 
ly, participated  in  the  sale,  or  encouraged 
It,  as  servant  or  agent  or  clerk,  in  any 
manner  whatever,  then  be  is  as  guilty  of 
retailing  as  if  he  had  sold  the  whisky  bioa- 
self  or  owned  the  whisky ;  for  all  parties 
who  are  either  directly  or  indirectly  inter- 
ested in  the  unlawful  sale  of  liquor  are 
equally  guilty  whether  they  are  present  In 
person,  selling  it,  or  not. "  There  was  ver- 
dict and  judgment  against  Bollis.  froai 
which  he  appeals. 

Sykes  &  Richardson,  for  appellant.  T, 
U.  MlJIer,  Atty.  Gen.,  for  the  State. 

Cooper,  J.  The  court  erred  In  giving 
the  first  instructioQ  for  the  state.    We  do 
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not  know,  and  cannot  conceive,  how  the 
appellantiB  supposed  to  bave"encoaraKed, 
as  servant,  agent,  or  clerk, "the  sale  of  the 
'Whisky  alleged  to  have  been  sold,  unless  It 
was  by  transporting  the  tent  in  whlcli  It 
was  sold,  and  the  owner  and  his  whisky, 
to  the  place  of  the  sale.  We  know  of  no 
statute  which  would  render  one  thus  act- 
ing liable  to  indictment  fur  a  sale  made  by 
the  owner. 

The  Judgment  is  reversed,  and  cause  re- 
manded. 


(«7  Mlaa  (08) 

Kent  v.  Louisville,  N.  O.  &  T.  Rv.  Co. 

{Supreme  Court  qf  MissUslppi.    April  21, 1890.) 

KuLBOAD  CoKFANns— Stock  Kiixiito— Sti- 

DENOB. 

In  an  action  agaloBt  a  railroad  oompany  for 
negligently  kUUng  plaintifTB  mare,  there  was  evi- 
dence that  the  accident  ocoorred  on  a  clear,  starlit 
night,  and  that  hef  ore  abe  waa  killed  the  mare  ran 
for  800  yards  down  the  track  in  front  of  defendant's 
train.  The  engineer  testified  that  he  was  on  tlie 
lookoat.  bat  only  saw  the  mare  wben  within  80 
yards  of  berjmd  that  It  was  then  impossible  to  stop 
the  train.  Held,  that  the  negligence  of  the  engi- 
neer In  failing  to  see  tlie  mare  was  a  question  for 
the  jury. 

Appeal  from  clrcnlt  court,  Sharkey  coon* 
ty;  Oborgb  Winston,  Judge. 

This  was  an  action  by  B.Kent  to  recover 
damages  for  the  killing  of  a  mare  by  the 
appellee  railway  company.  The  court 
charged  tbejnry  to  flnda  verdict  for  the  de- 
fendant, which  was  done,  and  judgment 
was  entered  thereon.    Kent  appeals. 

Frank  Johnston,  for  appellant.  W.  P. 
A  J.  B.  Harris,  for  appellee. 

Woods,  C.  J.  The  issue  of  fact  is,  as  con- 
ceded by  appellant's  counsel,  a  very  nar- 
row one;  but  we  are  constrained  to  agree 
that  It  really  exists.  We  cannot  say,  look- 
ing at  the  whole  case  on  its  undisputed 
facts,  that  there  is  nothing  proving  negli- 
gence, or  tending  to  prove  It.  The  Injury 
occurred  on  a  clear,  starlit  night,  on  a 
straight  track,  and  in  open  fields.  The 
animal  ran  rapidly  for  800  yards  down 
the  track  In  front  of  the  locoraotlire.  The 
engineer  testifies  that  he  was  at  his  post, 
and  on  the  lookout,  but  that  he  only  saw 
the  animal  when  within  20  or  80  yards  of 
her,  and  that  It  was  Impossible  then  to 
stop  the  train  in  time  to  prevent  the  ac- 
cident. Whether  there  was  negligence  in 
the  engineer's  failing  to  see  the  animal  for 
270  or  280  yards,  under  the  circumstances, 
was  a  question  proper  to  be  submitted  to 
a  Jury;  for,  admitting  the  engineer  did 
not  see  the  animal,  the  question  remains, 
could  he  and  ought  be  to  have  done  so? 

Reversed. 

(«7  Ml»  B4S)  """" 

Pebson  V.  Leathers. 
iSupreme  Court  of  Mississippi.  April  21, 1890.) 
AnTHORiTT  or  Attobnet. 
An  attorney  retained  to  defend  a  suit  to  sell 
land  nnder  a  deed  of  trust  has  no  authority,  after 
rendition  of  a  decree  ot  sale,  to  bind  defendant  by 
consentlog  to  a  certain  manner  of  sale. 

Appeal   from    chancery   court,  Bolivar 
county;  W.  R.  Tbigg,  Chancellor. 
Appellant,  Person,  and  his  mother,  exe- 


cuted a  deed  of  trust  on  a  large  body  oC 
land  to  secure  notes  due  to  appellee/ 
Leathers.  Said  deed  of  trust  conferred 
power  of  sale  on  the  trustee  named  there- 
in; but  the  trustee  refused  to  act  wheii  de- 
fault was  made,  and  Leatbei-s  filed  his  bill 
In  the  chancery  court  to  have  the  lands 
sold  nnder  said  deed  of  trust.  There  waa 
a  decree  ordering  sale  and  appointing  the 
chancery  clerk  as  special  commissioner  to 
make  the  sale.  The  sale  was  made  of  thei 
lands  /a  solldo;  the  special  commissioner 
reporting  the  sale  to  the  court,  and  stat- 
ing that  the  lands  were  so  sold  by  consent 
ot  the  attorney  of  Person.  Person  filed 
exceptions  to  the  report,  and  made  appli- 
cation to  file  a  bill  of  review.  The  excep- 
tions were  overruled,  and  a  decree  of  con- 
firmation of  the  sale  made.  Person  ap- 
peals. 

J.  McC.  Martin  and  Brame  &  Alexander, 
tor  appellant.    A.  M. Lea,  for  appellee. 

Woods,  C.  J.  The  authority  ot  an  at> 
tomey  of  record,  for  all  general  purposes^ 
ends  with  the  termination  of  the  litigation 
which  has  been  committed  to  his  charge. 
In  the  conduct  ot  the  litigation,  he  may 
take  such  action  as  may  appear  to  him 
advisable  to  bring  the  controversy  to  a 
favorable  conclusion ;  but  when  once  the 
litigation  has  been  ended  the  attorney  can 
do  nothing  further,  in  which  his  discretloa 
Is  to  be  exercised,  without  re-employment^ 
or  without  express  instmctionB.  The 
rendition  of  Judgment  puts  an  end  to  the 
authority  of  a  plaintitTs  attorney,  except 
as  to  receiving  the  fruits  of  the  Judgment. 
The  rendition  of  final  Judgment  must  be 
held,  likewise,  to  put  an  end  to  the  au- 
thority of  defendant's  attorney,  without 
fresh  employment  or  without  express  in- 
structions. The  decisions  of  this  court  are 
all  in  harmony  with  this  general  rule.  If, 
then,  we  concede  that  the  gentleman  who 
consented  to  the  sale  of  the  lands  in  aolido 
was  the  attorney  ot  record  of  Person,  still 
the  case  is  in  no  way  relieved  of  this  in- 
eradicable taint  of  11  legality.  No  attorney 
of  record,  months  after  the  rendition  of  a 
final  decree,  can  be  held  to  possess  au- 
thority to  waive  the  substantial  right  ot 
the  Judgment  debtor  to  have  her  lands 
sold  in  tracts  not  exceeding  160  acres. 

Reversed  and  remanded. 

(IS  na.  sst) 
CoooLER  et  al.  v.  Rookrs. 

{Supreme  Court  of  Florida.    Deo.  14, 1889.) 

Adverse    Fossessiok  —  Tenants  n?   Common  — 
Ejectment  —  Pasties  —  Mabried  Women — ^D»- 

SCEKT. 

1.  A  deed  conveying  lands  which  are  at  th^ 
time  ot  its  execution  held  adversely  by  a  person, 
not  a  party  to  the  deed,  is  void  as  to  such  person, 
but  not  as  between  the  parties  to  the  deed. 

2.  Where  a  conveyance  is  made  of  lands  which 
at  the  time  are  in  the  adverse  possession  of  one  not 
a  party  to  the  deed,  ejectment  will  not  lie  in  the 
name  of  the  grantee  to  such  deed,  bat  only  in  the 
name  of  the  grantor. 

8.  If  the  f^rantee  in  a  deed  conveying  land  held 
adversely  by  another  Institute  an  action  of  eject- 
ment In  the  name  of  the  grantor,  against  the  per- 
son holding  adversely,  the  action  will  not  be  dis- 
missed at  the  instance  of  the  defendant,  on  the 
ground  that  it  was  brought  without  the  knowledge 
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or  consent  of  the  grantor,  or  that  he  neither  has 
nor  claims  anv  interest  in  the  land. 

4.  The  act  of  March  6, 1845,  providing  that,  if 
•  married  woman  die  in  this  state  without  children 
surylTing  her,  the  husband  shall  be  entitled  to  ad- 
ministration, and  to  all  her  property,  both  real  and 
personal,  applies  as  well  where  the  wife  is  under 
Si  ^ears  of  age,  as  where  she  has  attained  that  age ; 
and,  where  a  wife  under  21  years  of  age  dies,  this 
act,  and  not  the  statute  of  November  17, 1829,  (sec- 
tion 2,  p.  469,  lIcCleL  Dig.,)  controls  the  descent 
of  her  property. 

6.  If  lands  are  held  adversely,  and  another  per- 
son who  is  estopped  to  claim  them  as  against  the 
one  in  adverse  possession  convey  them  to  a  third 
person,  the  estoppel  will  extend  to  the  last-named 
person,  and  those  claiming  under  him. 

6.  Possession  under  an  executory  contract  of 
purchase  is  adverse,  except  as  to  the  party  con- 
tracting to  convey,  and  under  whom  the  posses- 
sion is  held. 

7.  The  possession  of  successive  oconpants  be- 
tween whom  there  is  privity  may  he  nnited  to 
make  np  the  period  of  adverse  possession  neces- 
sary to  constitute  a  defense  against  an  action  of 
ejectment  founded  on  the  true  title. 

8.  The  possession  of  one  co-tenant  Is  prima 
f(uM  that  of  the  other,  and  there  must  he  some- 
thing amounting,  in  law,  to  an  onster,  before  eject- 
ment will  lie,  or  the  ststnte  of  limitations  begin  to 
run  between  them. 

9.  The  statute  of  limitations  will  begin  to  run 
In  favor  of  a  co-tenant  in  possession  against  the 
co-tenant  out  of  possession  from  the  time  that  there 
is  an  ouster  of  the  latter  by  the  former. 

10.  Where  the  testimony  clearly  shows  an  es- 
toppel of  the  plaintUf,  and  an  adverse  possession 
(or  the  period  of  seven  years,  under  the  statute  of 
limitations,  as  against  the  true  title  upon  which 
the  plaintiff  claims,  the  verdict  will  be  set  aside 
as  contrary  to  the  evidence. 
(5]/Ua2nM  tty  the  Count.) 

Appeal  from  circuit  court,  Hernando 
county;  O.  A.  Hanson,  Judge. 

Angus  PatersoB, for  appellants.  WaJl  A 
Wall  and  Sbackleford  &  PtUwer,  for  appel- 
lee. 

White,  J.»  PlaintlB  below  recovered  a 
Judgment  for  the  lands  in  dispute,  from 
which  defendants  appealed.  Appellants 
assign  nine  errors  In  the  trial  of  the  case 
below,  and  rely  for  a  reversal  on  those  sev- 
eral grounds.  We  propose  to  notice  only 
such  of  these  as  in  our  opinion  are  deci- 
sive of  the  case. 

The  first  errorasslgned  Is  that  the  court 
erred  in  refusing  to  dismiss  said  cause  on 
his  motion,  because  brought  In  the  name 
of  Rogers,  the  nominal  plaintiff,  by  Smith, 
the  real  plaintiff,  without  the  knowledge 
of  Rogers. 

Was  the  action  properly '  brought  In 
the  name  of  C.  P.  Rogers?  The  record 
does  not  show  that  suit  was  commenced 
in  the  name  of  Rogers  against  bisconsent, 
or  that  he  at  any  time  interposed  objec- 
tions to  Its  being  so  entered  or  continued 
in  his  name.  He  only  disclaims  any  inter- 
est In  the  land,  or  knowledge  of  the  action 
on  the  trial  of  the  case.  It  is  well  settled 
that  a  deed  made  to  land  by  a  person  out 
of  possession,  when  the  lands  are  held  ad- 
versely by  another,  though  good  as  be- 
tween the  grantee  and  grantor,  and  as 
to  all  other  peraons,  except  as  to  theparty 
in  adverse  possession,  yet  as  to  him,  and 
to  those  that  afterwards  come  In  under 
him,  it  is  entirely  void,  and  as  a  convey- 
ance a  mere  nullity,  and  cannot  be  read  in 

•Sitting  in  place  of  Mitoheix,  J.,  disqualified. 


evidence  against  him.  In  such  case  the 
attempt  to  convey,  at  least  as  between 
the  grantor,  grantiee,  and  the  person  In 
possession, falls  to  accomplish  its  purpose 
or  object. 

In  such  case,  in  contemplation  of  law, 
as  between  the  grantor,  grantee,  and  the 
person  in  adverse  possession,  the  title  re- 
mains in  the  grantor  or  original  proprie- 
tor, and  he  may  sue  to  recover  the  land, 
but  the  deed  to  lands  thus  held  in  adverse 
possession,  being  good  as  against  the 
grantor,  his  heirs  and  strangers,  and  void 
as  to  the  party  in  possession,  an  action 
will  lie  against  him  in  the  name  of  the 
grantor,  notwithstanding  such  deed,  but 
not  in  the  name  of  the  grantee;  and  such 
recovery,  when  had  by  the  grantor,  will 
inure  to  the  benefit  of  the  grantee.  Ham- 
ilton V.  Wright,  37  N.  Y.  502;  Wade  v. 
Llndsey,  6  Mete.  418,414;  Betsey  v.  Tor- 
rance, 34  Miss.  138;  Wilson  v.  Nance,  11 
Humph.  191;  Edwards  v.  Parkhurst,  21 
Vt.  472. 

So  it  has  been  held  in  Pennsylvania  that 
ejectment  will  He  and  be  maintained  in  the 
name  of  the  warrantor,  although  he 
might  have  no  beneficial  interest  in  the 
land,  and  might  not  have  known  of  the 
action.  CampbeU  v.  Galbreatb,  1  Watts, 
70. 

As  before  remarked,  Rogers  does  not  seem 
to  have  Interposed  objection  or  opposition 
to  the  use  of  his  name  as  nominal  plain- 
tiff; and  If  he  conveyed  or  attempted  to 
convey  to  Smith,  and  received  a  valuable 
consideration  therefor,  Inasmncb  as  the  ac- 
tion could  have  been  maintained  success- 
fully In  his  name,  he  would  be  estopped  to 
refuse  the  use  of  his  name  in  an  action  to 
promote  and  secure  the  ends  of  Justice, 
in  the  event  he  attempted  so  to  do.  En- 
tertaining these  views,  we  see  no  error  In 
the  action  of  the  court  below  In  overruling 
appellants'  motion;  and  this  disposes  of 
several  of  the  other  errors  assigned  by  ap- 
pellants, especially  the  second,  fourth,  and 
others  of  like  character. 

It  being  evident  that  the  action  must 
stand  or  fall  upon  the  strength  of  the  ti- 
tle of  Rogers  alone,  and  his  recovery, if  re- 
covery be  had,  inuring  to  the  benefit  of 
Smith,  the  real  plaintiff,  it  follows  that,  U 
the  recovery  cannot  be  had  upon  the 
strength  of  the  title  of  Rogers,  then  the 
action  cuunot  be  maintained,  nor  a  recov- 
ery had  upon  the  title  of  both  combined. 

The  fifth  error  assigned  by  appellants  is 
the  court  below  erred  in  charging  the  Jury 
"that,  if  Annie  Rogers  received  land  from 
her  father,  John  L.  May,  and  died  with- 
out issue,  the  land  descended  to  her  hus- 
band, whether  she  was  of  age  or  not. " 

It  is  earnestly  contended  by  counsel 
for  appellants  that,  inasmuch  as  Annie 
Rog^ers  died  without  issue,  and  before 
she  arrived  at  the  age  of  21  years,  that 
such  real  estate  descended  to  the  pater- 
nal kindred  or  to  the  kindred  of  her 
father,  John  L.  May,  deceased,  under  our 
statute  of  descent  of  1829.  McClel.  Dig.  p. 
469,  §  2.  While  we  consider  the  statute  of 
1829  as  the  law  governing  the  descent  of 
real  and  personal  property  of  unmarried 
minors,  where  the  same  is  derived  from  the 
father  or  mother,  without  expressing  an 
opinion  as  to  the  statute  of  1829  on  estates 
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of  married  persona  who  died  -without  ib- 
sne,  and  -vrlio  were  minors  at  the  time  of 
their  death,  prior  to  the  act  of  March  6, 
1&15,  we  thlnls  it  was  the  intention  of  the 
legislature,  in  passinj;  the  twelfth  section 
of  that  act,  (McClel.  Dig.  471,)  to  malte  a 
distinction  between  the  descent  of  proper- 
ty of  deceased  unmarried  minors,  and  that 
of  deceased  married  minors,  without  re- 
gard to  the  source  from  which  the  latter 
class  derived  such  property,  and  we  are 
persuaded  that  the  descent  of  property 
owned  by  married  persons  who  died  under 
the  age  of  21  is  governed  and  controlled 
by  the  a£t  of  1845,  directing  the  disposition 
and  descent  of  property  of  married  per- 
sons dying  intestate,  whether  with  or 
without  issue  boru,  and  that  it  is  not  now 
controlled  by  the  act  of  1829. 

The  legislature  of  1846  no  doubt  wisely 
Intended  in  passing  said  actto  more  clear- 
ly define  and  fix  the  rights  of  a  surviving 
husband  or  wife  on  the  death  of  the  other, 
as  to  the  property  owned  by  either,  when 
dying  intestate.  It  was  reasonable  and 
right,  just  and  proper,  that  the  old  law  of 
1829  should  be  made  more  intelligible  and 
Just,  and  conform  more  to  the  liberality 
of  our  age  and  institutions.  The  rights 
of  the  surviving  husband,  and  his  interest 
In  theestate  of  his  deceased  wife  as  tenant 
by  the  curtesy,  secured  to  him  by  section 
2,  Acts  1829,  in  estates  there  referred  to, 
were  hedged  in  by  the  embarrassing  sub- 
tleties growing  oat  of  the  doctrine  of 
tenancy  by  the  curtesy  at  common  law. 
These  intricacies  and  subtleties  were  a 
fruitful  source  of  litigation,  for  to  create  a 
tenancy  by  the  curtesy  at  common  law 
four  things  had  to  occur  and  combine: 
(1)  Marriage;  (2)  actual  seisin  of  the  land 
by  the  wile  during  coverture;  (3)  issue 
bom  alive  of  her  which  might  inherit  the 
same  estate  as  heir  of  the  wife;  and  (4) 
the  death  of  the  wife.  This  often  worked 
a  great  hardship  to  the  surviving  husband, 
who,  though  he  might  have  lived  with 
his  wile  from  early  youth  to  hoary  age, 
and  though  there  was  actual  seisin  of  the 
wife  for  the  whole  period  of  coverture, 
and  though  he  might  have  expended  his 
energies  in  improving  and  embellishing 
the  estate  of  the  wife,  yet,  if  there  were  no 
issue  bom  of  the  wife  capable  of  inheriting 
the  estate  as  heir  of  the  wife,  on  her  death 
the  surviving  husband  was  left  without 
any  estate  whatever  in  her  property,  and 
was  liable  to  be  ousted  from  his  home  in 
bis  old  age,  as  he  took  nothing  as  tenant 
by  the  curtesy.  This  unjust  and  inequita- 
ble appendage  of  the  common  law  being 
contrary  to  our  institutions,  and  to  the 
liberality  of  the  age  in  which  we  live,  no 
doubt  led  to  the  passage  of  the  act  of  1845, 
the  provisions  of  which  are  more  in  accord 
and  harmony  with  modern  notions  of  right 
and  justice,  and  which  clearly  and  squarely, 
andwitliout  any  contingency,  declares  and 
defines  the  estate  of  the  survivinghusband 
dying  intestate,  with  or  without  issue 
born,  dead  or  alive. 

It  is  insisted  by  counsel  for  the  appel- 
lants that  the  act  of  1845  can  only  be  con- 
strued to  refer  to,  and  be  applicable  to. 
"adult  married  women,"  and  to  their 
property;  that  a  "female  cannot  be  con- 
sidered a  woman  in  law  until  she  is  twen- 


ty-one years  of  age. "  To  this  it  may  be 
replied  that  while  it  is  true  she  is  disquali- 
fied by  minority  from  making  certain  con- 
tracts, such  as  the  making  ot  deeds  of  con- 
veyance and  relinquishment  of  dower,  yet 
this  disability  does  not  attach  to  the  con- 
tract of  marriage,  nor  its  incidents,  for, 
as  to  this  contract  at  common  law,  she 
could  assent  to  it  at  the  age  of  12  years; 
and  for  the  purpose  of  marriage,  includ- 
ing and  involving  all  the  rights  and  re- 
sponsibilities consequent  upon  the  con- 
summation of  this  contract,  she  Is  consid- 
ered in  law  a  "woman,"  though  she  may 
not  have  arrived  at  the  age  of  21  years. 
"  Marriage, "  in  a  legal  sense,  is  defined  to 
be  a  contract,  made  in  due  form  of  law, 
by  a  man  and  woman,  reciprocally  engag- 
ing to  live  with  each  other  during  their 
joint  lives,  and  to  discharge  towards  each 
other  the  duties  Imposed  by  law  on  the 
relation  of  husband  and  wife ;  and  all  per- 
sons are  able  to  contract  marriage,  unless 
they  are  under  the  legal  age  or  other  dis- 
abilities. 2  Bouv.  Law  Diet.  tit.  "Mar- 
riage. " 

By  the  provision  of  thetwelfth  section,  of 
the  act  of  March  6, 1845,  it  is  provided:  "If  a 
married  woman  die  in  this  state  possessed 
of  real  and  personal  property,  or  of  either 
species  of  property,  the  husband  shall 
take  the  same  interest  In  her  said  proper- 
ty, and  no  other,  which  a  child  would  take 
and  inherit;  and,  if  the  wife  should  die 
without  children,  then  the  surviving  hus- 
band shall  be  entitled  to  administration, 
and  to  all  her  property, both  real  and  per- 
sonal." See  McQel.  Dig.  §  12,  p.  471.  The 
language  of  the  statute  is  so  plain,  giving 
to  the  husband  the  same  interest,  and  no 
other  than  therein  provided  for,  that  we 
are  constrained  to  believe  that  it  repeals 
the  act  of  1829  as  to  the  estates  of  married 
minors,  if  said  act  w{ts  ever  intended  to 
apply  and  control  the  descent  of  married 
minors'  estates,  and  the  court  below  com- 
mitted no  error  in  giving  the  charge,  as 
claimed  by  appellants  in  the  fifth  error  as- 
signed. 

It  is  further  insisted  by  the  appellants 
that  the  appellee,  Rogers,  (plaintiff  below,) 
was  estopped  from  setting  up  a  claim  to 
the  land  in  thecontroversy  against Ckiogler 
and  Hlgglns,  the  appellants.  From  what 
has  already  boen  said,  we  do  not  deem  it 
important  to  inquire  what  effect  theestop- 
pel  of  Bogers,  the  nominal  plaintiff,  would 
have  and  work  upon  the  right  of  Smith, 
the  real  plaintiff ;  but,  inasmuch  as  there 
will  have  to  be  another  trial  had  in  this 
causefrom  what  follows  hereafter,  we  deem 
it  proper  to  dispose  of  any  disputed  point 
that  may  arise  on  this  question  hereafter. 
We  inquire,  does  the  estoppel  of  the  nomi- 
nal plaintiff  in  ejectment  reach  to  and  sub- 
stantially affect  the  real  plaintiff,  and 
whether  or  not  he  is  also  estopped  from 
maintaining  an  action  for  the  recovery  of 
land  conveyed  to  him  by  the  nominal  plain- 
tiff, where  the  nominal  plaintiff  is  estopped 
from  bringing  such  action. 

From  the  fact  already  stated,— that  the 
deed  from  Rogers  to  Smith  was  void  as  to 
Coogler,  because  executed  by  Rogers  out 
of  possession,  and  while  Coogler  was  hold- 
ing the  land  adversely,  and  because,  as  be- 
tween Rogers,  Smith,  and  Coogler,  in  a 
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contest  oyer  the  lands  in  dispute,  tiie  law 
deems  ttie  title,  if  any  exists,  to  be  in  Rog- 
ers, whose  recovery  will  inure  to  the  bene- 
fit of  Smith, — we  are  of  the  opinion  that, 
if  the  doctrine  of  estoppel  applies  to  Rog- 
ers in  this  case,  then  Smith  is  likewise 
estopped  to  claim  the  lands,  or  maintain 
an  action  against  Coogler,  or  those  hold- 
ing lawfully  under  him.  It  has  been  re- 
I)eatedly  affirmed  and  decided  that  one 
claiming  title  under  a  party  who  himself  is 
estopped  to  deny  the  title  of  another  Is 
likewise  estopped,  and  bound  by  such 
estoppel  to  deny  the  title  of  such  other 
person.  Phelps  v.  Blount,  2  Dev.  177;  8 
wasbb.Real  Prop.  94;  Scott  v.  Douglass,  7 
Ohio,  pt.  1,  page  227;  Carver  y,  Jackson,  4 
Pet.  85. 

Estoppel  is  defined  to  be  "the  preclusion 
of  a  person  from  asserting  a  fact  by  pre- 
vious conduct  inconsistent  therewith,  on 
his  own  part,  or  the  part  of  those  under 
whom  he  claims."  Bouv.  Law  Diet.  tit. 
"Estoppel." 

But  was  Rogers  estopped  from  bringing 
an  action  against  Coogler,  either  in  his  own 
right  or  tor  another,  for  the  lands  in  con- 
truversy?  Stephen,  in  his  Pleading,  de- 
fines "  estoppel "  to  be  "  a  preclusion  in  law 
which  prevents  a  man  alleging  or  denying 
a  fact  in  consequence  of  his  own  previous 
act,  allegation,  or  denial  of  a  contrary 
tepor."  Steph.  PI.  239.  And  it  has  been 
repeatedly  decided  that  the  principle  of 
estoppel  is  applicable  to  all  cases  where 
one,  by  word,  act,  or  conduct,  willfully 
caused  another  to  believe  in  the  existence 
of  a  certain  state  of  things,  and  thereby 
induced  him  tu  act  on  this  belief  injurious- 
ly to  himself,  or  to  alter  his  own  previous 
condition  to  his  injury.  Coming  v.  Gould, 
16  Wend.  631;  Copeland  y.  Copeland.  28 
Me.  525;  Pelletreau  ▼.  Jackson,  11  Wend. 
117 ;  Jones  v.  Sasser,  1  Dev.  &  B.  464 ;  Blake 
y.  Tucker,  12  Vt.  44;  Keyser  v.  Simmons, 
16  Fla.  26«;  Camp  v.  Moseley,  2  Fla.  171; 
Holllngsworth  v.  Handcock,  7  Fla.  838; 
Levy  V.  Cox,  22  Fla.  552. 

This  court  in  an  early  day,  and  in  a  well- 
considered  case,  used  the  following  lan- 
guage: "The  technicalities  incident  to  es- 
toppels [especially  in  pais]  are  gradually 
giving  way  to  considerations  of  reason  and 
practical  utility ;  and  the  courts  of  the  pres- 
ent day  seem  disposed  to  give  force  and  effi- 
cacy toa  doctrinewhich  Is  based  upon  prin- 
ciples of  justice  and  the  purest  morality. " 
Camp  v.  Moseley,  2  Fla.  197,  text.  From 
cases  cited  above,  an6  numerous  others  ad- 
judicated, the  law  of  estoppel  may  be  briefly 
laid  down  as  follows:  (1)  Words  and  ad- 
missions, or  conduct,  acts,  and  acquies- 
cence, or  all  combined,  causing  another  per- 
son to  believe  in  the  existence  of  a  certain 
state  of  things.  (2)  In  which  the  person  so 
speaking,  admitting,  acting,  and  acqui- 
escing did  BO  willfully,  culpably,  or  negli- 
gently. (8)  By  which  such  other  person  Is 
or  may  be  Induced  to  act  so  as  to  change 
his  own  previous  position  injuriously. 
Referring  to  the  evidence  as  shown  by  the 
record  in  this  cause:  (1)  As  to  the  prior 
conduct  of  Rogers  in  r^ard  to  the  lands 
in  controversy,  it  Is  clear  that  he  never 
actually  entered  into  the  possession  of  any 
part  of  the  lands  personally  or  by  tenant; 
and  there  is  no  evidence  that  he  ever  at- 


tempted to  do  so,  or  that  he  ever  claimed 
to  own  an  ihterest  in  the  same,  while  It  is 
evident  thab  Barnes  and  wife.  Coogler'a 
grantors,  did  enter  and  claim  to  be  the 
owners  of  the  land.  (2)  When  the  title  was 
assailed  by  creditors  of  Matilda  H.  May, 
Rogers  refused  to  join  in  the  defense,  or  to 
contribute  anything  to  protect  the  title, 
and  refused  to  allow  his  name  to  be  con- 
nected therewith.  He  could  not  have  been 
ignorant  of  those  suits  carried  on  in  the 
name  of  Barnes  and  wife  alone,  nor  of  his 
Interest  therein,  if  he  claimed  or  had  any, 
for  he  had  actual  knowledge  uf  the  same 
brought  home  to  him  by  Barnes  and  by 
Coogler.  His  acquiescence  therein,  and  his 
acts  and  acquiescence  in  and  before  said 
suit,  are  circumstances  to  be  considered  In 
connection  with  hissubsequent declaration 
to  Barnes  that  he  had  no  Interest  in  the 
litigation,  which  was  certainly  tanta- 
mount to  saying  that  he  had  no  interest 
in  the  land,  and  to  Coogler  when  he  de- 
clared, as  Coogler  testifies,  that  he  claimed 
no  Interest  in  the  lands.  "The  acts  or  ad- 
missions of  the  party  •  •  •  operate 
•  •  •  in  the  nature  of  estoppel,  •  •  • 
where,  in  good  conscience  and  honest  deal- 
ing, he  ought  not  to  be  permitted  to  gain- 
say them. "  Canal  Co.  v.  Hathaway,  8 
Wend.  483,  cited  and  approved  in  Camp  v. 
Moseley,  2  Fla.  197,  text.  "Admissions 
arising  from  demeanor  and  conduct  are 
conclusive  against  the  party  where  he  has 
received  a  benefit  therefrom,  or  prejudiced 
another."  2  Saund.  Pi.  &  Ev.  1.  Mr. 
Starkie,{n  his  valuable  work  on  Evidence, 
says,  as  to  admissions :  "  In  general,  admis- 
sions may  be  presumed,  ant  only  from  the 
declarations  of  a  party,  but  even  from  his 
acquiescence  or  silence,  as,  for  Instance, 
when  the  existence  of  a  debt  or  a  particu- 
lar right  has  been  asserted  in  the  presence 
of  a  party,  and  he  has  not  contradicted  It, 
such  acquiescence  and  silence  will  amount 
prima  fade  to  an  admission  of  a  debt  or 
right.  So  an  acquiescence  and  endurance, 
where  acts  are  done  by  another  which  if 
wrongfully  done  are  encroachments  and 
call  for  resistance  and  opposition,  are  evi- 
dence of  a  tacit  admission  that  such  acts 
could  not  be  legally  resisted. "  2  Starkie, 
Ev.  37,  cited  and  approved  in  2  Fla.  198, 
text.  The  evidence  shows  that  Rogers 
said  to  Barnes,  when  told  of  the  prospect- 
ive or  pending  litigation,  and  when  told 
by  Barnes  that  if  he,  Rogers,  made  any 
claim  to  tlie  land,  they  would  have  to 
flghtforit:  "  Well,hedldn't  intend  to  have 
anything  to  do  with  it;  If  I  wanted  it,  I 
would  have  to  fight  for  It."  Coogler 
swears:  "In  January,  1879,  lands  were 
levied  on  under  an  execution  against  Ma- 
tilda H.  May.  I  was  employed  by  Barnes 
to  enjoin  the  sale.  I  endeavored  to  get 
Rogers  to  unite  In  the  suit,  if  be  claimed 
any  interest  in  the  land.  Rogers  refused 
eitherto  let  me  use  his  name,  or  contribute 
to  the  prosecution  of  the  suit,  stating  to 
me  the  fact  that  he  claimed  no  interest  in 
the  land.  I  therefore  filed  a  bill  in  the 
names  of  John  D.  Barnes  and  wife  against 
Mayo,  administrator  of  Edrington."  The 
positive  denial  of  any  interest  in  the  lands 
to  Coogler,  his  utter  refusal  to  aid  in  the 
suits  to  protect  the  title,  coupled  with  bis 
assertion  that  he  had  no  interest  in  the  litl- 
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gatlon  concerning  them,  his  refusal  to  al- 
low his  name  to  be  connected  with  said 
salt  In  any  way,  are  all  circnmstancee  to 
be  considered  in  determining  tliis question. 

We  aels,  was  tbe  conduct  and  declare^ 
tions  of  ltoger8"wiUfnl,  negligent,  or  cul- 
pable?" If  the  denial  of  interest  In  the 
land  to  Coogler,  and  denial  of  Interest  in 
tbe  litigation  concerning  the  lands  to 
Barnes,  were  made  by  Rogers,  with  a 
knowledge  of  hia  right  in  tbe  lands,  as  the 
husband  of  the  deceased  wife,  and  we  be- 
lieve that  It  was,  then  it  was  wlllfal;  and. 
It  not  made  with  such  knowledge,  then  his 
utterances  and  conduct  showed  culpable 
negligence. 

Were  those  utterances,  acts,  and  admls- 
slons,  coupled  with  the  conduct  of  Rogers 
throughout,  calculated  to  Induce  Coogler 
to  believe  that.  If  he  purchased  the  lands 
from  Barnes  and  wife,  that,  as  to  Rog^ers, 
he  would  get  a  good  title,  and  peaceable 
possession  of  the  same?  Taking  the  state- 
ments as  proven  in  connctlon  with  the  sur- 
rounding circumstances,  we  think  tbat 
Coogler  was  jnstlfled  in  believing,  and  did 
believe,  when  he  bought  the  lands  from 
Barnes  and  wife,  that  he  would  have  no 
litigation  with  Rogers,  directly  or  indi- 
rectly, in  regard  to  the  same,  and  could 
not  have  expected  that  Rogers  could  be 
capable  of  a-ssalllng  his  title  directly  or  In- 
directly. The  very  fact  that  Rogers  at- 
tempts to  convey  the  land  without  war- 
ranty, except  against  himself,  la  a  potent 
circumstance  going  to  show  his  want  of 
confidence  in  his  title  to  said  lands;  and, 
after  bis  denial  of  interest  in  the  lands, 
after  his  tacit  admission  that  the  lands 
belonged  alone  to  Barnes  and  wife,  after 
throwing  upon  them  the  entire  expense 
and  loss  of  time  Incident  to  protracted 
litigation.  In  protecting  and  enforcing  their 
sole  claim  to  It,  In  morals  and  in  con- 
science, as  well  as  in  law,  Rogers  is  es- 
topped to  claim  tbe  same,  and  cannot 
maintain  an  action  to  recover  it,  either  for 
himself  or  another.  "Tbe  law  imposes 
silence  on  him,  and  prevents  his  setting  up 
a  claim  against  a  purchaserwho  bad  been 
influenced  by  his  conduct,"  or  against 
those  holding  under  him.  Levy  v.  Cox, 
22  Fla.  552;  Camp  v.  Moseley,  2  Fla.  197, 
text;  Hollingsworth  v.  Handcock,  7  Fla. 
388;  Canal  Go.  v.  Hathaway,  8  Wend.  483; 
Coming  v.  Gould,  16  Wend.  531;  Jones  v. 
Sasser,  1  Dev.  &  B.  464. 

Entertaining  the. above  views,  we  are 
of  opinion  tliat  the  verdict  as  rendered  In 
the  court  below  should  not  be  allowed  to 
stand,  and  that  the  ]udg:ment  rendered 
thereon  should  be  reversed. 

it  is  further  insisted  by  the  api>ellants 
that  the  proofs  showed  in  the  court  below 
that  they  bad  held  tbe  land  adversely  to 
tbe  appellee  for  more  than  seven  years  be- 
fore the  commencement  of  this  suit  by 
tbe  plaintiff,  and  that  the  action  was 
barred  by  the  statute  of  limitations,  and 
that  it  was  error  to  refuse  a  new  trial,  a.8 
the  verdict  of  the  Jury  was  contrary  to  the 
evidence  and  the  law. 

This  brings  up  forconsideratlon  thevery 
difficult  question  of  what  constitutes  ad- 
verse possession,  under  the  statutes  of  our 
state.  For  obvious  reasons,  growing  out 
of  the  shortness  of  limit  of  our  statute- 


being  only  seven  years,— our  sparse  popu- 
lation and  extensive  domain,  we  think  tbe 
doctrine  of  adverse  possession  is  to  be 
taken  strictly,  and  should  not  be  allowed 
to  be  made  out  by  inferences,  but  by  clear 
and  positive  proof.  Every  presumption 
should  be  in  favor  of  possession  in  subor- 
dination to  the  title  of  the  true  own^r; 
for  to  allow  a  different  construction,  says 
Chief  Justice  Marshall,  "would  be  to 
make  the  statute  of  limitations  a  statute 
for  the  encouragemen  t  of  fraud , — a  stat- 
ute to  enable  one  man  to  steal  tbe  title  of 
another  by  professing  to  hold  under  it. " 
Kirk  V.  Smith.  9  Wheat.  241. 

Tbe  possession,  to  bead  verse,  must  be  (1) 
hostile  to  the  true  title;  (2)  it  must  be 
open;  (3)  it  must  be  continuous;  (4)  it 
must  be  notorious,  so  as  to  prevent  all 
doubt  as  to  the  character  of  the  holding 
or  want  of  knowledge  on  the  part  of  the 
owner.  Hart  v.  Bostwick,  14  Fla.  178, 179, 
text. 

Measured  by  these  rules,  was  the  posses- 
sion of  the  appellants  adverse?  It  has 
been  decided  that,  where  one  enters  upon 
land  under  a  deed  duly  acknowledged  and 
recorded,  he  acquires  a  freehold  either  by 
right  or  wrong.  If  by  wrong,  it  Is  an  act- 
ual disseisin  of  all  claiming  tbe  land  under 
a  different  title.  Hlgbee  v.  Rice,  5  Mass. 
844;  Little  v.Megquier,  2  Oreenl.  176.  When 
a  party  enters  upon  land  upon  the  strength 
of  a  deed  from  another  person  than  the 
owner,  it  seems  that  the  possession  from 
the  time  of  such  entry  is  adverse;  and,  it 
continued  for  the  statutory  period,  it  will 
bar  his  entry.  Hart  v.  Bostwick,  14  Fla. 
179,  text,  citing  Jackson  v.  Camp,  1  Cow. 
605;  Woods  v.  DlUe,  11  Ohio,  455.  The  rec- 
ords show  that  Barnes  and  wife  conveyed 
the  lauds  to  Coogler  on  tbe  10th  day  of 
February,  1882:  that  the  deed  was  duly  re- 
corded; and  that  he  went  into  possession 
openly,  and  cultivated  part  of  the  land, 
and  made  improvements  thereon.  And 
tbeevldenceof  Barnes  and  of  Coogler  show 
that  Coogler  crmtracted  for  and  bought 
the  lands  in  dispute  from  Barnes  and  wife 
in  March,  1880,  paying  part  of  the  price 
down,  and  taking  from  Barnes  a  bond  for 
title,  which  bond  was  destroyed  when  the 
balance  of  the  price  of  the  land  was  paid, 
and  when  tbe  deed  of  Barnes  and  wife  was 
executed,  on  the  10th  day  of  February, 
1882.  Cooglerand  Bamesboth  sweartbat, 
up  to  the  purchase  and  execution  of  tbe 
bond  for  title,  Coogler  acted  as  agent  for 
Barnes  after  Barnes  moved  to  Texas ;  and 
Coogler  swears  most  positively  that  from 
the  date  of  thepnrchase  and  delivery  to  him 
of  the  bond  for  title,  in  March,  1880,  he  has 
been  in  actual  adverse  possession  of  the 
premises  in  his  own  right,  except  the  few 
acres  held  by  defendant  Higgins,  improv- 
ing and  cultivating  the  same  up  to  the 
commencement  of  plaintiff's  suit,  in  Decem- 
ber, 1887. 

This  court,  in  Hart  v.  Bostwick,  14  Fla. 
179,  held,  and  we  think  correctly,  that  a 
possession  and  claim  of  land  under  an  ex- 
ecutory contract  of  purchase  is  in  no  sense 
adverse  as  to  the  one  with  whom  the  con- 
tract is  made,  but  that  one  entering  under 
an  executory  contract  of  purchase  may 
always  hold  adversely  as  against  all  per- 
sons but  his  vendor;  dtinir  Whitney  v. 
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Wright,  15  Wend.  171 ;  Adams  ▼.  Guerard, 
29  Ga.  651;  La  Frombois  y.  Jackson,  8 
Cow.  589;  Mamford  v.  Whitney,  15  Wend. 
381:  Clapp  T.  Bromagham,  9  Cow.  550; 
Jackson  r.  Johnson,  5  Cow.  74;  Briggs  v. 
ProBser,  14  Wend.  228;  Jackson  v.  Camp, 
1  Cow.  605. 

His  (Coogler's)  possession  seems  to  have 
been  open,  and  his  claim  notorious  and  un- 
disputed, and  such  as  to  prevent  all  doubt 
as  to  the  character  ot  his  entry  and  of  his 
holding;  and  the  fact  uf  his  deed  being  of 
record,  coupled  with  his  claim  to  the  land, 
and  with  acts  of  possession  by  himself  and 
tenant,  precluded  the  idea  of  the  want  of 
knowledge  on  the  part  of  Rogers  as  to 
the  character  of  his  possession ;  and  from 
the  date  of  the  entry,  and  under  this  ex- 
ecutory contract  of  March,  1880,  adverse 
possession  commenced,as  to  Coogler  in  per- 
son, against  appellee,  and  it  is  clear  that 
over  seven  years  had  expired  before  ap- 
pellee commenced  his  action,  in  December, 
1887;  and,  in  order  to  establish  the  defense 
of  adverse  possession  for  seven  years,  ap- 
pellantsare  notcompelled  to  rely  upon  the 
adverse  possession  on  the  part  of  their 
Srantors,  Barnes  an  d  wife.  We  might  here 
rest  the  case ;  but,  if  this  were  not  so,  then. 
It  the  evidence  shows  that  Barnes  and 
wife  held  adversely  to  Rogers  prior  to  and 
at  the  time  of  the  sale  to  Coogler,  then 
Coogler  may  avail  himself  of  such  adverse 
possession  of  his  grantors,  and  connect 
the  same  with  his  own,  and  thus  avail  him- 
self of  the  benefits  of  the  statute.  Brandt 
T.  Ogden,  1  Johns.  156 ;  Wade  v.  Doyle,  17 
Fla.  627, 528;  Tyler.  Eject.  908.  But  here  we 
are  confronted  with  the  further  question 
as  to  what  constitutes  adverse  possession 
between  tenants  in  common,  orco-tenants ; 
and,  if  it  is  proven  to  exist,  then  to  inquire 
when  it  commenced,  how  it  commenced, 
and  to  what  time  it  continued.  It  seems 
to  be  conceded  that  on  the  death  of  John 
L.  May  the  lands  In  controversy  descended 
to  his  two  daughters,  the  wives  of  Barnes 
and  Rogers,  respectively,  as  tenants  in 
common.  If  this  be  true,  and  Barnes  and 
wife  went  into  possession  of  the  lands  in 
controversy,  then  their  possession  was 
prima  facie  the  possession  of  Rogers  and 
wife,  and,  after  the  death  of  the  wife  of 
Rogers,  of  Rogers  himself;  and,  before  the 
possession  of  Barnes  and  wife  could  be  ad- 
verse as  to  Rogers,  an  actual  ouster  of 
Rogers  must  be  proved.  For,  in  all  cases 
where  a  party  is  in  possession  of  lands  in 
privity  with  another,  or  with  the  rightful 
owner,  nothing  short  of  an  open  and  ex- 
plicit disavowal  and  disclaimer  of  holding 
under  that  title,  and  of  an  assertion  of  title 
in  himself,  brought  hometo  the  knowledge 
of  the  owner,  will  satisfy  the  law ;  and,  as 
between  co-tenants,  there  must  be  an 
ouster  by  one  of  the  other  before  an  action 
of  ejectment  will  lie.  Williams  v.  Cash,  27 
Ga.  507 ;  Kirk  v.  Smith,  9  Wheat.  241 ;  Jack- 
son V.  Bemer,  48  111.  203;  Tyler,  Eject.  476. 
Do  the  facts  and  circumstances,  as  proven 
in  tbiscase,  show  an  ouster  inlaw  of  Rogers 
by  Barnes  and  wife? 

"Every  ouster  is  an  actual  ouster, 
whether  it  be  the  result  of  positive  expul- 
sion, or  whether  it  results  from  exclusive 
possession  accompanied  by  such  acts  or 
facts  as  amount  to  a  denial  of  the  right 


of  the  co-tenant  out  of  possession. "  Gale 
V.  Hines,  17  Fla.  774, text;  Kearnes  v. Hill, 
21  Fla.  186.  But  this  ouster  must  be 
proved,  and  even  when  the  fictitious  pro- 
ceedings under  the  common  law  prevailing 
in  ejectment  by  other  means  than  by  the 
"consent"  rule,  as  by  showing  that  the  de- 
fendant held  adveraely,or  that  he  denied  the 
title  of  his  co-tenant,  or  that  lie  claimed  all 
of  the  premises  for  himself,  or  denied  pos- 
session to  the  other,  or  bad  held  the  sole 
an  d  undisputed  possession  for  a  long  course 
of  years  without  payment  of  rent,  and 
without  any  claim  of  any  part  of  the  profit 
by  the  other  co-tenant  during  the  whole 
time.  Frederick  v.  Gray,  10  Serg.  &  R.  182 ; 
Lodge  V.  Patterson,  3  Watts,  77 ;  Law  v. 
Patterson,  1  Watts  &  8. 191;  Doe  v.  Pros- 
ser,  Cowp.  217;  Tyler,  Eject.  476. 

It  has  been  repeatedly  held  that  exclusive 
possession  connected  with  some  act 
amounting  to  a  denial  of  the  rights  of  a 
co-tenant  out  of  possession  constitutes  an 
ouster.  Gale  v.  Hines,  17  Fla.  774,  citing 
Siglar  y.  Van  Riper,  10  Wend.  419 ;  Ewald 
V.  Corbett,  82  Cal.  499;  Story  v.  Saunders, 
8  Humph.  668;  Higbee  v.  Rice.  6  Mass.  351; 
Cntts  V.  King,  6  Greenl.  482;  Cross  v.  Rob- 
inson, 21  Conn.  885;  Kearnes  Y.  Hill,  21  Fla. 
187.  There  can  be  no  doubt  of  the  fact  that 
Barnes  and  wife  held  possession  of  the  land 
from  the  death  of  the  ancestor;  but,  as  be- 
fore remarked,  this  possession  was  the  pos- 
session of  Rogers  and  wife  until  the  death 
of  Mrs.  Rogers,  and  then  of  Rogers,  as  their 
co-tenants  at  least,  until  this  possession 
became  exclusive,  and  was  shown  to  be 
exclusive  by  some  act  of  Barnes  and  wife, 
brought  home  to  the  knowledge  of  Rogers. 
While  It  is  admitted  that  Rogers  never  en- 
tered the  land  In  person  or  by  tenant,  nor 
received  or  demanded  any  of  the  rents  or 
profits  of  the  lands,  yet,  until  the  com- 
mencement of  litigation  between  the  cred- 
itors of  Matilda  H.  May  and  Bai-nRs  and 
wife,  which  occurred  in  June,  1879,  there 
appears  no  act  on  the  part  of  Barnes  and 
wife  inconsistent  with  their  holding  as 
tenants  in  common  with  Rogers.  But, 
when  this  litigation  commenced  in  regard 
to  the  title  to  said  land,  Barnes  and  wife 
openly  asserted  their  title  to  the  whole  of 
the  land.  This  was  pul)1ic  and  notorious. 
It  was  matter  of  record.  It  was  with  the 
full  knowledge  of  Rogers.  It  was  con- 
nected with  the  possession  of  the  entire 
lands,  and  was  continued  to  the  date  of 
conveyance  and  sale,  to  Coogler.  This 
open  and  notorious  claim  to  the  whole  of 
theland,  coupled  with  the  entire  possession 
by  Barnes  and  wife,  was  sucli  an  act  as 
amounted  to,  and  was,  a  denial  of  the 
rights  of  Rogers  to  any  part  thereof,  and 
constituted  an  ouster  which  would  have 
justified  Rogers,  if  so  disposed,  to  bring 
an  action  of  ejectment  against  Barnes  and 
wife  for  the  recovery  of  his  undivided  in- 
terest, under  ordinary  circumstances.  Gale 
V.  Hines,  17  Fla.  774,  and  the  authorities 
there  cited;  Kearnes  v.  Hill,  21  Fla.  187. 
And,  in  the  absence  of  evidence  to  show 
collusion  between  Barnes  and  wife  and 
Rogers  as  to  this  litigation,  the  admis- 
sion of  Rogers,  made  then  and  there,  that 
he  had  no  interest  in  the  lands,  is  conclu- 
sive o(  adverse  possession  on  the  part  of 
Barnes  aud  wife  as  to  him  from  that  date. 
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We  bave  already  seen  the  effects  in  law 
ot  tbe  entry  by  Coogler  into  tbe  lands  nn- 
der  the  deed  from  Barnes  and  wile.  We 
Inquire,  was  this  possession  continuous 
from  its  inception  tor  tbe  period  of  seven 
years?  What  constitutes  a  continuity  of 
possession  is  not  always  easy  to  determine, 
and  tbe  question  has  been  attended  with 
much  litigation.  When  tbe  adverse  pos- 
session has  commenced  and  continued  by 
tbe  same  person,  the  question  may  be  set- 
tled without  much  difficulty ;  bu  t  when  con- 
tinuity is  held  by  different  persons  in  pos- 
session, or  under  different  rights,  it  Is  often 
zomplicated,  and  sometimes  difficult.  It  is 
well  settled  that  the  possession  need  not  be 
by  tbe  same  person,  and  under  tbe  same 
rights.  Tbe  claim  of  possession  may  con- 
tinue unbroicen  by  successive  tenants  in 
possession,  and  when  this  appears  the  ad- 
verse possession  may  be  Just  as  effectual  as 
though  tbe  premises  werebeld  by  the  same 
person  for  tbe  whole  period.  There  must 
be  a  privity  and  continuity  of  possession , 
under  a  claim  ot  title,  during  the  whole 
statutory  period,  in  order  tomake  adverse 
possession  effective  to  bar  tbe  entry,  or  to 
ripen  the  possession  into  title  to  the  prem- 
ises enjoyed.  Brandt  v.  Ogden,  1  Johns. 
156;  Doe  v.  Campbell,  10  Johns.  477;  Wade 
■r.  Doyle,  17  Fla.  527,  528,  text;  Tyler,  KJ, 
908. 

Says  this  court  in  Doyle  v.  Wade:  As 
to  what  is  continuous  possession  "  m  ust 
necessarily  depend  largely  upon  the  cir- 
cumstances of  each  case  as  it  may  arise. 
The  use  to  which  property  is  adapted,  the 
actual  manner  of  its  use,  tbe  circum- 
stances and  situation  of  the  possessor, 
and  partly  his  intention,  must  be  consid- 
ered in  determining  It. "  Doyle  v.  Wade,  23 
Fla.  90, 1  South.  Rep.  616.  To  constitute 
adverse  possession  in  its  incipiency,  the 
owner  must  be  ousted,  and  the  possession 
must  continue  adversely  and  uninterrupt- 
edly for  the  statutory  period  of  time, 
which  in  this  state  is  seven  years.  This 
is  the  fact  which  creates  the  bar,  and  it 
cannot  exist  if  tbe  person  having  tbe  title 
takes  actual  possession  in  pursuance  of  his 
right,  it  but  for  a  moment  ot  time,  or  if 
the  adverse  possession  is  at  any  time 
abandoued  by  tbe  d.isseisor;  tor  in  so  do- 
ing his  adverse  possession  is  at  an  end. 
But,  when  a  party  is  once  ousted,  it  is  not 
every  entry  upon  the  premises  without 
permission  that  will  disturb  tbe  adverse 
possession.  A  man  may  tread  upon  his 
own  soil,  and  still  be  as  much  out  of  pos- 
session of  it  as  though  he  were  elsewhere; 
but  to  regain  possession,  when  thus  oust- 
ed, he  must  assert  his  claim  to  the  land. 
He  must  periorm  some  act  that  will  rein- 
state him  in  possession  before  he  can  re- 
gain what  be  lost.  No  entry  by  stealth, 
nor  tor  other  purposes  than  those  con- 
nected with  tbe  right  to  enter,  will  be  suffi- 
cient to  break  the  continuity  of  exclusive 
possession  in  another.  There  cannot  be 
at  the  same  time  two  legal  possessions, 
adverse  to  each  other,  of  the  same  prem- 
ises. As  to  ad  verse  possession  like  tbe  case 
at  bar,  our  statute  of  1872,  c.  1869,  (Mc- 
Clel.  Dig.  732,)  provides:  "Whenever 
•  •  •  the  occupant,  or  those  under 
>vfaom  he  claims,  entered  upon  tbe  posses- 
sion of   the  premises  imder  claim  of  title 


exclusive  ot  any  other  rights,  founding  such 
claim  upon  a  written  instrument,  as  being 
a  conveyance  of  tbe  premises  in  question, 
•  •  •  the  land  shall  be  deemed  to  have 
been  possessed  and  occupied  in  the  follow- 
ing cases:  First,  where  it  has  usually 
been  cultivated  or  improved;  or,  second, 
where  it  has  been  protected  by  substan- 
tial inclostire;  or,  third,  where,  although 
not  inclosed,  it  has  been  used  for  the  sup- 
ply ot  fuel,  or  of  fencing  timber,  for  the 
purpose  of  husbandry,  or  for  the  ordinary 
use  of  the  occupant;  ^ort/i,  whereaknown 
lot  or  single  farm  has  been  partly  im- 
proved, the  portion  ot  such  farm  or  lot 
that  may  have  been  left  not  cleared  or 
not  inclosed  according  to  the  usual  course 
and  custom  of  the  adjoining  country  sball 
be  deemed  to  have  been  occupied  for  the 
same  length  of  time  as  the  part  improved 
or  cultivated. " 

The  testimony  shows  that  Barnes  and 
wife  occupied  the  premises,  a  part  of  which 
were  inclosed  and  improved,  and  that 
Coogler,  in  person  and  by  tenants,  im- 
proved the  property  by  setting  out  orange 
trees,  cultivating  a  part  of  tbe  same,  and 
repairing  the  fencing  of  that  part  inclosed. 
Barnes  swears  he  took  possession  under  a 
deed  given  to  him  by  his  wife  in  the  name 
of  her  father,  John  L.  May.  "I  went  to 
work  on  the  land  in  controversy,  fenced 
about  seven  acres,  plowed  it,  and  planted 
it  in  com.  This  was  in  the  spring  of  1878. 
Held  possession  right  along  until  Decem- 
ber, 1879,  then  went  to  Texas,  leaving 
Coogler  in  possession  as  agent  until  March, 
1880,  when  I  sold  to  Coogler,  and  gave 
bond  for  title.  Coogler  finished  paying 
for  it  in  1882,  in  February,  and  wife  and  I 
made  deed.  Kogers  made  no  claim  to  the 
land."  Coogler  swears  Barnes  and  wife 
were  in  possession  of  the  land  from  1878 
until  December,  1879.  "Barnes  moved  to 
Texas  in  1879.  I  was  made  his  agent  for 
the  160  acres.  I  took  immediate  posses- 
sion. He  (Barnes)  delivered  me  the  pos- 
session. This  was  a  verbal  understand- 
ing we  had  talked  over  between  Barnes 
and  myself,— that  I  should  become  the  pur- 
chaser of  this  land  in  controversy.  A 
written  agreement  was  then  made,  which 
was  destroyed,  because  I  had  no  further 
use  for  it  after  I  had  paid  up.  I  destroyed 
the  contract,  and  took  the  deed.  This  pa- 
per or  agreement  was  from  Barnes  to  me.' 
Deed  from  Barnes  and  wife  to  Coogler  bear- 
ing date  February  10, 1882.  From  Decem- 
ber, 1879, 1  recognized  myself  as  the  agent 
ot  Barnes,  and  holding,  as  agent,  under 
and  in  subordination  to  Barnes,  until 
March  20,1880,  when  I  assumed  that  I  was 
owner  ot  the  land.  And  I  have  been  in  the 
possession  of  it,  and  claiming  it  as  my 
own  property,  from  that  day  until  now, 
adversely  to  Bogers  and  everybody  else^ 
Have  appropriated  the  rents,  issues,  and 
profits  ot  that  land  since  March  20, 1880, 
to  the  present  time,  to  my  personal  use. 
Have  cleared,  fenced,  and  improved,  built 
a  dwelling  and  other  houses, "  etc. 

There  is  no  intimation  that  the  appel- 
lauts  or  tbeir  grantors,  after  the  litigation 
between  the  creditors  of  Matilda  H.  May 
and  Barnes  and  wife,  ever  abandoned  or 
intended  tu  abandon  the  premises,  in  alegaJ 
sense ;  and  the  conclusion  is  evident  that 
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thecontrat7  was  their  purpose.  Itdoes  not 
appeartbat  the  appellee  everdemanded  or 
received  any  rents  or  profits  from  the  ap- 
pellants or  their  grantors,  or  that  he  ever 
claimed  any  part  of  the  same,  or  that  be 
ever  attempted  to  make  a  legal  entry  on 
the  land  in  dispute,  personally  or  by  ten- 
ant, from  the  date  of  tbe  enti^,  in  1878,  of 
Barnes  and  wife,  appellants*  grantors,  to 
tbe  commencement  of  this  salt;  but,  on 
the  contrary,  disclaimed  all  Interest  in  the 
same.  And  all  tbe  evidence  goes  to  show 
that  after  tbe  unster  of  Rogers  by  Barnes 

and  wile  on  tbe day  of  June,  1879, 

when  the  litigation  referred  to  com- 
menced, and  when  Barnes  and  wife  openly 
averred  and  claimed  title  to  tbe  whole  of 
the  said  premises,  the  possession  was  ad- 
verse to  the  appellee.  It  is  evident  that 
appellants'  claim  of  adverse  possession  to 
tbe  lands  described  in  tbe  pleadings  should 
bare  prevailed,  and  it  was  error  to  refuse 
a  new  trial  in  tbe  court  below. 

The  jadgment  should  be  reversed,  and 
the  case  remanded  tor  a  new  trial ;  and  it 
will  be  BO  ordered. 


(8>  Ala.mu 

TuTwiLEB  V.  Tuscaloosa  Coal,  Iron  & 

Land  Co.  etal. 

ISupreme  Court  of  Alabama.    April  10, 1890.) 

OoBPOBATioHS — LiABn.iTr  or  Stock  fob  Unpaid 

SCBSCBIFTION— CoMaTITUTIOHAI.  LaTT. 

1.  Where  a  oorporatlon,  at  the  time  its  stock 
IS  subscribed  for,  has  by  law  (Code  Ala.  1876,  i 
1816)  a  lien  on  the  stock  for  Dnpaid  subscription, 
to  eotorce  TOblch  a  salt  in  equity  may  be  main- 
tained, and  is  also  authorized  to  sue  its  stockhold- 
ers at  law  for  such  subscription,  a  statute  (Code 
Ala.  1886,  {  1674)  givlnR  such  corporation  a  lien  on 
the  shares  of  its  stockaolders  for  any  debt  or  lia- 
bility due  from  them,  and  authorizing  it  to  sell 
such  shares  on  notice  to  the  stockholder,  merely 
enlarges  the  remedy  fpr  legal  rights  already  ex- 
isting, so  far  as  the  sale  of  stock  for  unpaid  sub- 
scription is  concerned,  and  is  not  unconstitutional 
when  applied  to  subscriptions  made  before  its  pas- 
•age. 

3.  In  a  suit  against  a  corporation  to  enjoin 
it  from  selling  complainant's  stock  to  pay  the 
balance  due  on  his  subscription,  and  to  dissolve 
(he  corporation  because  of  a  fraudulent  sale  of 
land  to  it  by  a  director,  the  president  of  the  corpo- 
ration, against  whom  no  fraud  is  charged  nor  re- 
lief prayed,  cannot  be  made  a  party  for  purposes 
of  discovery. 

8.  In  such  suit  the  director  alleged  to  have 
made  the  fraudulent  sale  to  the  corporation  is  a 
necessary  party. 

4.  A  suit  in  equity,  against  a  corporation  by 
one  of  its  stockholders,  to  dissolve  the  corporation 
because  of  a  fraudulent  sale  of  land  made  to  it  by 
a  director  after  the  incorporation,  cannot  be  main- 
tained. The  proper  remedy  is  a  suit  by  the  corpo- 
ration, throua:h  its  lawful  agents,  or,  on  their  re- 
fusal to  act,  by  one  then  a  stockholder  to  set  the 
sale  aside. 

Appeal  from  chanceiy  court,  Tascaloosa 
county;  Thomas  Cobbb,  Chancellor. 

P.  A.  Tiitw/yer, for  appelltint.  Cochrane 
&  FittB,  Hargrove  A  Van  de  Gra,ff,  and 
Wood  &  Wood,  for  appellee. 

Stone,  C.  J.  On  January  15,  1887,  the 
Tuscaloosa  Coal,  Iron  &  Land  Company 
was  incorporated  in  Tuscaloosa  county 
under  the  geueral  statute  then  In  force, 
providing  for  the  Incorporation  of  busi- 
ness corporations.  Code  1876,  pt.  2,  tit.  ] ,  c. 
1,  art.l,commeucing  with  section  1803 ;  Sees. 


Acts  1882-83. p. 5.  On  February  26, 1887, the 
act  of  the  Alabama  legislature  was  ap- 
proved, "To  confirm  the  incorporation  and 
organization  of  the  Tuscaloosa  Coal,  Iron 
&  Land  Company,  and  to  define  and  de- 
clare the  powers  of  said  company. "  Sess. 
Acts,  482.  This  act  defines  tbe  powers  and 
declares  the  purposes  of  said  corporation. 
P.  A.  Tutwiler,  complainant  in  the  chan- 
cery court  and  appellant  here,  became  the 
original  subscrlberfor90  shares  of  the  cai>- 
ital  stock  of  said  corporation,  of  the  par 
▼aliie  of  $100  each ;  and  during  the  month 
of  March,  18X7,  pursuant  to  calls  made,  he 
paid  30  per  cent  of  his  subscription, 
amounting  to  $2,700.  Calls  were  subse- 
quently made  for  the  entire  stock  subscrip- 
tion, but  Tutwiler  made  no  further  pay- 
ment. Being  pat  in  apparent  default  by 
demand  made  for  payment,  the  stock  sub* 
scribed  for  byTntwiler,togetherwlththat 
of  many  others  in  like  condition,  was  by  the 
corporation  advertised  to  be  sold  publicly, 
for  cash,  on  March  13, 1S89.  the  proceeds 
to  be  applied  to  the  unpaid  balance  of  said 
stock  subscription.  This  advertisement 
and  proposed  sale  were  had  and  proposed 
to  be  bad,  under  section  1674  of  tbe  Code 
of  1886.1  The  power  of  sale  contained  in 
that  section  is  not  found  in  the  law  as  It 
existed  before  that  Code  went  into  operar 
tion,  December  25,  18«7.  When  Tutwiler 
subscribed,  the  modeof  enforcing  payment 
of  delinquent  stock  subscriptions  to  cor- 
porations like  the  present  one  will  be  foaud 
in  section  1816,  Code  1876.  The  corpora- 
tion was  not  proposing  to  sell  under  the 
older  statute,  but  under  tbe  power  con- 
ferred by  the  Code  of  1886,  §  1674,  enacted 
after  Tutwiler  became  a  subscriber. 

On  March  13, 1889,  the  present  bill  was 
filed.  It  has  two  objects,  and  prays  relief 
as  to  each.  It  first  seeks  to  prevent  a  sale 
of  tbe  stock  under  section  1674  of  the  Code 
of  1886,  under  which  it  had  been  advertised 
to  be  sold.  The  position  taken  on  which 
this  relief  is  claimed  is  that  the  statute 
giving  this  remedy,  having  been  enacted 
at  a  date  subsequent  to  the  contract  by 
which  complainant  subHcrlbed  for  his 
stock,  cannot  be  construed  as  retroactive, 
and  that  hence  no  valid  sale  can  be  made 
under  the  corporatipn's  advertisement. 
We  are  not  considering  the  merit  of  this 
contention.  If  it  have  any  merit,  tbegriev- 
ance  is  personal,  and .  individual  to  the 
stockholder  thus  circumstanced,  and  no 
stockholder  has  any  interest  in  the  matter 
of  Tntwiler's  stock.  A  bill  claiming  such 
relief  is  a  bill  against  the  corporation  as 
tbe  only  necessary  and  proper  party.  The 
contention  is  between  the  stock  holder  and 
the  corporation,  and  any  relief  obtained 
will  necessarily  be  against  the  corpora- 
tion. 

The  other  feature  of  the  bill  relates  to  an 
alleged  purchase  by  the  corporation  of  a 
large  body  of  land  from  Friedman,  in 
which  it  is  charged  that  Friedman,  who 
was  a  stockholder  and  director  of  tbe  com- 
pany, defrauded   t^e  corporation.     Pri- 

•  Code  Ala.  $  1674,  provides  that  "all  private  cor- 
porations have  a  lien  on  tbe  shares  of  its  stock- 
holders for  any  debt  or  liability  incurred  to  it  by 
a  stockholder;  •  •  «  and,  iif  necessary  for  tbe 
payment  of  such  debt,  •  •  •  the  corporation 
may  sell  Uie  shares  after  notice. " 
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marily,  relief  of  this  kind  must  be  sought 
by  the  corporation  as  complainant;  for  It 
only,  in  its  corporate  capacity,  is  the  legal 
sufferer.  For  such  an  injury  the  stock- 
holder, as  such,  has  not,  prima  facie,  any 
legal  cause  of  action,  because  he  has  suf- 
fered no  individual  grievance.  In  one  cat- 
egory a  stockholder,  or  any  number  of 
stockholders,  may  become  actors,  and  file 
a  bill  for  relief  in  his  or  their  own  names, 
namely,  when  the  governing  body,  being 
thereto  requested;  refuses  to  institute  pro- 
ceedings to  redress  an  alleged  wrong  to  the 
corporation.  Manufacturing  Co.  y.  Cox, 
68  Ala.  71;  Planters'  Line  v.  Waganer, 
71  Ala.  581 ;  Nathan  v.  Tompkins,  82  Ala. 
4.17,  2  South.  Rep.  747;  Moses  v.  Tompkins, 
84  Ala.  C13,  4  South.  Rep.  763;  Dodge  v. 
Woolsey,18  How.  331;  Hawes  V.Oakland, 
104  U.  S.  450;  1  Mor.  Priv.  Corp.  §  277.  In 
such  case,  although  the  suit  Is  by  stock- 
holders, the  relief  Is,  to  all  Intents,  in  fa- 
vor of  the  corporation,  and  against  some 
outside  party.  To  a  suit  thus  brought,  for 
the  wrongs  complained  of  in  this  case, 
Friedman  was  a  necessary  party  defend- 
ant, being  the  person  against  whom  relief, 
If  any,  would  be  granted.  The  corpora- 
tion. It  is  true,  was  a  necessary  party; 
and,  refusing  to  appear  as  complainant, 
there  was  no  recourse  left  but  to  make  It 
a  defendant.  The  several  and  variant  re- 
liefs prayed  in  the  two  features  of  the  bill. 
If  there  be  nothing  in  the  question  to  be 
next  considered,  render  the  bill  multifari- 
ous. 3  Brick.  Dig.  388,  §§  388,  842,  343 ;  Clay 
V.  Giirley,  62  Ala.  14 ;  Adams  v.  Jones,  68 
Ala.  117 ;  Seals  v.  Phelffer,  77  Ala.  278. 

It  is  contended  for  appellant  that  the 
first  feature  of  his  bill,  that  in  which  he 
seeks  to  prevent  the  sale  of  his  stock  un- 
der the  advertisement,  is  but  a  stepping- 
stone  or  condition  precedent  to  his  right 
to  maintain  the  suit  in  Its  second  feature; 
that  only  a  stockholdercan  maintain  such 
a  bill,  and,  unless  he  first  succeeds  In  pre- 
venting a  sale  of  his  stock,  or  in  having 
the  sale,  if  made,  set  aside,  he  will  be  left 
without  a  standing  in  court,  and  his  bill 
must  fail  on  that  account.  The  principle 
Invoked  is  sound,  in  a  proper  case.  An 
equitable  right,  one  which  can  be  asserted 
In  a  court  of  equity,  gsnerally  carries  with 
It  all  the  powers  that  are  necessary  to 
make  It  effective.  Wedgworth  v.  Wedg- 
worth,  84  Ala.  274,  4  South.  Rep.  149.  We 
will  show  further  on  that  that  principle 
cannot  be  made  to  benefit  this  case.  The 
demurrer  for  multifariousness  need  not  be 
farther  considered,  as  the  ruling  on  it  did 
no  barm. 

The  bill  makes  W.  C.  Jemlson,  president 
of  the  corporation,  a  party  defendant.  It 
makes  no  charge  of  misconduct  against 
him.  At  least,  it  makes  no  charge  of  bad 
faith,  or  of  conduct  ultra,  vires,  or  of  any- 
thing else,  with  sufficient  particularity  to 
Justify  making  him  a  party  defendant;  and 
It  prays  no  relief  against  him.  True,  it  is 
claimed  here  that  he  Is  made  a  party  for 
purposes  of  discovery.  That,  If  true,  would 
be  no  sufficient  ground  for  making  him  a 
party.  Norwood  v.  Railroad  Co.,  72  Ala. 
663.  But  the  bill  expressly  dispenses  with 
a  sworn  answer  from  him.  It  Is  of  the  es- 
sence of  a  bill  for  discovery  that  it  require 
a   sworn  answer.    A  bill  like  the  present 


■  one  can  in  no  sense  be  classed  as  a  bill  for 
discovery.  Zelnlcker  v.  Brigham,  74  Ala. 
598;  Watts  v.  Bank,  76  Ala.  474;  1  Pom. 
Eq.  Jur.  §  144.  The  demurrer  by  W.  C. 
Jemlson  was  rightly  sustained. 

We  cannot  agree  with  counsel  for  appel- 
lant as  to  the  proper  interpretation  of  sec- 
tion 1816  of  the  Code  r»f  1876.  That  section 
first  declared  a  Hen  upon  the  stock  of  the 
shareholder  in  a  corporation  such  as  this 
for  all  amounts  which  may  be  due  upon 
the  subscription  for  stock.  If  the  statute 
had  proceeded  no  further,  the  lien  could 
have  been  enforced  by  bill  In  chancery  as 
other  liens  are.  Westmoreland  v.  Foster, 
60  Ala.  448.  But  the  statute  proceeded  fur- 
ther, and  gave  to  the  corporation  the  op- 
tion of  pursuing  one  of  two  courses.  The 
one  was.  If  there  had  been  partial  payment 
on  the  stock,  to  proceed,  after  giving  cer- 
tain notice  pointed  out  by  the  statute, "  to 
consolidate  into  as  many  par  shares  as  the 
money  paid  by  such  defaulting  subscriber 
will  amount  to,  and  issue  to  him  a  certifi- 
cate therefor. "  The  other  optional  course 
which  the  statute  authorized  was  to"  pro- 
ceed to  collect  what  may  remain  unpaid 
of  the  original  subscription  by  suit." 
Electing  to  pursue  the  latter  course,  the 
corporation  could  have  maintained  an  or- 
dinary suit  at  law  for  the  collection  of 
the  money,  or  it  could  have  maintained  a 
suit  in  chancery  for  the  enforcement  of  the 
lien.  Cook,  Stocks,  §  121.  And  this  op- 
tion or  right  of  election  was  vested  in  the 
corporation,  and  in  its  exercise  the  stock- 
holder had  no  voice  or  right  of  control. 
We  have,  then,  the  case  before  us  of  a  con- 
tract entered  into  at  a  time  when  the  law, 
as  then  In  force,- gave  a  lien,  leaving  the 
lienee  to  common  remedies  for  its  enforce- 
ment, and  a  change  of  the  law  after  the 
making  of  the  contract,  providing  another 
remedy,  under  which  last  statute  the  cor- 
poration Is  proceeding  to  make  Its  lien 
available.  Is  this  a  legitimate  function  of 
legislation?  "Statutes  which  relate  alone 
to  the  remedy,  without  creating,  enlarg- 
ing, or  destroying  the  right,  operate  gen- 
erally on  existing  causes  of  action  as  well 
as  those  which  afterwards  accrue. "  Steam- 
Boat  Co.  V.  Barclay,  SO  Ala.  120.  "The  leg- 
islature may  alter,  enlarge,  modify,  or  con- 
fer a  remedy  for  existing  legal  rights  with- 
out infringing  any  principle  of  the  consti- 
tution. "  Id.  The  case  from  which  we 
have  quoted  seems  to  be  precisely  in  point 
with  the  present  one,  and  this  doctrine  Is 
supported  by  the  great  current  of  author- 
ity. Trust  Co.  V.  Boykin,  38  Ala.  510;  Ex 
parte  Pollard,  40  Ala.  77;  Ogden  v.  Saun- 
ders, 12  Wheat.  213;  Cooley,  Const.  Llm. 
(Bth  Ed.)  top  pp.  348,  443,  444.  The  adver- 
tisement for  the  sale  was  dated  March  2, 
1889.  Section  10  of  the  Code  of  1886,  as 
amended  by  act  approved  February  28, 
1889,  (Sess.  Acts,  104,)  does  not  affect  this 
question. 

The  bill,  so  far  aa  It  seeks  to  prevent  or 
to  vacate  the  threatened  sale  of  the  stock, 
is  without  equity.  This  renders  the  ques- 
tion of  multifariousness  immaterial.  As 
weunderstand  the  argument  of  counsel,  it 
seeks  to  make  the  alleged  fraud  in  the  sale 
and  purchase  of  the  Friedman  land  a  viti- 
ating factor  In  the  very  inception  and  or- 
ganization of  thecurporatlon,  aiid  on  that 
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acconnt  to  dIsRoIve  the  corporation,  hold . 
the  perpetrators  to  personal  accoant,  and' 
administer  the  assets  of  the  attempted  in- 
corporation tor  the  benefit  of  the  sufferers. 
If  the  proiectors  of  a  business  corporation 
•were  by  fraudulent  or  covinous  prear- 
rangement  to  get  up  a  scheme,  and  pro- 
cure its  incorporation, upon  an  agreement 
that  property  of  one  or  more  of  its  pro- 
moters should  constitute  tbecapltal  of  the 
corporation  in  whole  or  in  part,  and  at 
an  appraisement  palpably  in  excess  of  its 
value,  and  if  such  scheme  be  so  far  consum- 
mated us  to  mislead  and  deceive  strangers 
who  purchase  stock  in  ignorance  of  such 
prearrangement  and  of  such  excessive  val- 
uation, we  will  not  say  such  deluded  stock- 
holder would  be  without  redress.  Nor  will 
we  say  th  a  t  stock  issued  to  the  seller  of  such 
overvalued  property,  as  the  consideration 
or  part  consideration  of  Its  purchase,  con- 
forms to  the  letter  or  spirit  of  the  consti- 
tution, art.  14,  §  6,  which  declares  that 
"no  corporation  shall  issue  stock  or  bonds 
except  for  money,  labor  done,  or  money 
or  property  actually  received."  Fitzpat- 
rtck  V.  Publishing  Co.,  2  South.  Eep.  727, 
83  Ala.  604;  Williams  v.  Evans,  S7  Ala.  725, 
(I  South.  Rep.  702.  And  we  will  not  say 
that  a  stranger  who  has  been  thus  delud- 
ed into  the  purchase  of  stock  and  the  pay- 
ment of  his  money  in  ignorance  of  the 
fraud,  may  not  file  a  bill,  and  have  the 
transaction  canceled,  even  if  the  disrup- 
tion of  the  corporation  itself  t>e  the  conse- 
quence. Nor  will  we  say,  if  such  stock- 
holder has  paid  money  under  such  circum- 
Htances,  the  fact  of  the  sale  of  his  stock  for 
unpaid  calls  will  destroy  his  status  as  a 
complainant;  and  it  would  seem  to  fol- 
low that  in  sucb  case  no  previous  attempt 
need  be  made  to  obtain  redress  through 
the  governing  body  of  the  corporation,  if 
any  relief  can  be  obtained.  Such  suit 
would  be  an  attack  on  the  rightful  exist- 
ence of  the  corporation  itself.  These  ques- 
tions we  do  not  and  need  not  decide,  for 
the  bill  makes  no  such  case. 

The  bill  in  this  case,  as  we  have  stated, 
was  filed  March  13, 1889.  1 1  does  not  state 
when  the  purchase  from  Friedman  was 
made.  The  plain  implication  from  the 
averments  is  thatthecontract  of  purchase 
was  entered  into  after  the  corporation 
was  organized,  for  it  charges  that  Fried- 
man was  a  director  when  he  made  the 
sale.  There  could  be  no  directors  before 
Incorporation,  and  the  election  of  direct- 
ore  is  one  of  the  necessary  steps  taken  in 
organization.  The  bill  charges  a  very 
glaring  fraud,  but  it  charges  it  as  perpe- 
trated after  incorporation  and  alter  or- 
ganization. Such  Is  per  se  no  ground  for 
dissolving  the  corporation.  The  vacation 
of  such  a  transaction  for  the  fraud  Is  a 
proceeding  by  the  corporation,  or  if  It,  on 
proper  request,  refuse  to  takesteps  to  pro- 
cure a  rescission  of  the  contract,  then  by 
some  one  or  more  of  the  stockholders. 
Brought  in  either  form,  the  suit  is  for  the 
benefit  of  the  corporation  as  an  existing 
artificial  person,  not  for  its  dissolution. 
Only  a  stockholder  or  stockholders  can 
maintain  such  a  suit,  the  corporation  re- 
fusing to  sue;  and  to  this  end  it  was  and 
is  essential  that  Tutwller  maintain  his 
Bt&tuB  as  a  stockholder.    Ceasing  to  be 


such,  his  suit,  on  the  case  made  by  his  bill, 
must  fail.  The  rule  is  settled  in  this  state, 
in  accordance  with  the  general  doctrine 
on  the  subject,  that,  before  a  stockholder 
or  any  number  of  stockholders  can  main- 
tain a  suit  like  the  present  one,  every  rea- 
sonable effort  must  be  made  to  have  suit 
instituted  by  the  governing  body  of  the 
corporation.  The  bill  does  not  inform  us 
how  many  directors  constituted  the  board 
of  the  defendant  corporation.  The  law 
permitted  organization  with  not  less  than 
three  nor  more  than  nine  directors.  If  the 
averments  of  the  bill  be  true,  two  of  the 
directors,  Friedman  and  another,  were 
concerned  in  the  fraud,  and  benefited  by 
its  perpetration,  while,  as  the  result  of  the 
transaction,  Friedman  became  the  owner 
of  $109,000  of  the  capital  stock.  The  bill 
charges  that  complainant  "has  applied  to 
the  said  company,  through  its  president, 
to  Institute  proper  proceedings  to  set  aside 
and  annul  said  purchase;  but  it  has  failed 
and  refused  to  do  so."  Under  the  aver- 
ments of  the  present  bill,  we  hold  a  suflS- 
clent  excuse  is  shown  to  authorize  stock- 
holders to  institute  the  suit.  Framed  as 
the  present  bill  is,  to  continue  its  prosecu- 
tion,Tutwiler  must  contlune  tobeastock- 
holder.  If  relief  is  obtained  under  it,  that 
reliei  will  be  for  the  benefit  of  the  corpora- 
tion, and  will  in  no  sense  dissolve  it,  or 
tend  to  do  so.  Should  an  amendment  of 
the  bill  be  attempted,  it  would  be  well  to 
inquire  if  the  proposed  amendment  would 
not  seek  relief  so  incompatible  with  any 
that  could  be  obtained  under  the  present 
bin  as  to  make  it  a  new  case. 

There  is  no  error  in  any  of  the  rulings 
prejudicial  to  appellant,  and  the  decretal 
order  of  the  chancellor  is  affirmed. 


(8»  Ala.  KT) 


In  re  Walter  et  &l. 


{Supreme  Court  of  Alabama.    April  8,  1890.) 
Appbal—Rbversal—Restjtution— Mandamus. 

1.  One  who  pays  money  on  a  decree  which  is 
afterwards  reversed  on  appeal  is  entitled  to  res- 
titution of  the  amount  paid. 

2.  It  is  no  answer  to  a  petition  for  sucb  restita- 
tion  that  petitioner  will  be  decreed  to  pay  the  same 
amount  on  the  next  hearing. 

8.  The  cliancellor  before  wliom  the  cause  is 
pending  has  the  power  to  make  an  order  for  res- 
titution, when  the  parties  are  l>efore  him,  and 
there  is  shown  to  have  been  a  decree,  payment 
thereunder,  and  a  reversal  thereof. 

4.  MdtidnTntis  is  the  proper  remedy  to  compel 
the  chancellor  to  make  such  order. 

Application  for  mandamus. 

In  September,  1886,  one  May  filed  his  bill 
against  petitioners  to  enforce  a  vendor's 
lien,  which  was  evidenced  by  two  promis- 
sory notes  held  by  May  and  executed  by 
petitioners   for   the   purchase  of  certain 
lands  described  in  the  bill.     Pending  the 
suit,  petitioners  filed  their  bill  to  compel 
said   May  and   one  D.   S.   Troy  to  inter- 
plead, and  have  adjudicated  to  which  on© 
of  them  petitioners  should  pay  the  amount 
due  on   the  notes;  the  said  Troy  having 
bought  the  land  in  controversy  at  an  exe- 
cution sale.   Upon  submission  of  the  cauae 
to  the  chancellor,  he  decreed  that  May  had 
a  superior  lien  on  the  land,  and  a  better 
claim  to  the  purchase  money  than  Troy. 
On   reudition  of   this   decree,  petitionerB 
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paid  the  Bum  due  on  the  notes  to  May. 
Subsequently  Troy  appealed  the  case  to 
the  supreme  court,  where  the  decree  of  the 
chancellor  was  reversed,  and  .the  cause  re- 
manded. 6  South.  Eep.  54.  Petitioners 
filed  their  petition  to  the  chancellor  pray- 
ing him  to  order  May  to  make  restitution 
to  them  of  the  amount  paid  to  him  under 
his  decree.  Thechancellor  refused  togrant 
the  order,  and  petitioners  now  apply  for  a 
writ  of  m&udamua  to  com  pel  him  to  do  so. 
Roquemore,  White  &  McKenzie,  for  peti- 
tioners. Brinckel,  Semple  &  Gunter,  for 
respondent. 

McClellan,  J.  We  are  unable  to  con- 
cur with  counsel  who  appear  against  the 
application,  that  money  paid  on  and  in 
obedience  to  a  decree  of  thechancery  court 
can,  in  any  case,  be  said  to  be  paid  volun- 
tarily, in  such  sort  as  to  preclude  its  recov- 
ery in  the  event  of  a  reversal  of  the  decree. 
We  understand  the  law  to  be  settled  to 
the  contrary.  Cahaba  v.  Burnett,  34  Ala. 
400,407;  Knox  v.  Abercrombie,  11  Ala. 997; 
Insurance  Co.  v.  Stewart,  95  Ind.  588; 
Wright  V.  Aldrich,  60  N.  H.  161;  Hollinga- 
worth  V.  Stone,  90  Ind.  244;  Scholey  v. 
Halsey,  72  N.  Y.578;  Hiler  v.  Hiler,36  6hlo 
St.  645. 

We  can  conceive  of  no  case  in  which  a 
party,  who  pays  money  on  a  decree  which 
is  subsequently  reversed,  is  not  entitled  to 
have  restitution  of  what  he  has  paid,  and 
to  be  thus  reinstated  in  the  position,  and 
to  all  the  rights  he  had  prior  to  the  rendi- 
tion of  the  erroneous  decree.  It  is  not  ma- 
terial what  those  rights  were,  or  would 
probably,  or  even  certainly  and  necessar- 
ily, be  determined  to  be  In  the  further  pro- 
gress of  the  litigation.  He  Is  entitled  to 
have  his  final  equities  adjudicated  while 
he  yet  occupies  whatever  vantage  ground 
was  his  in  the  Inception  of  thecontest  and 
from  that  standpoint  to  invoke  the  judg- 
ment of  the  law  on  the  issues  he  presents. 

When  he  asks,  after  the  reversal  of  a  de- 
cree, which  has  erroneously  adjudged  his 
rights  and  disturbed  his  relations  in  the 
caee,  to  have  his  original  status  restored, 
it  is  no  answer  to  his  petition  to  say  that, 
on  a  final  hearing  of  the  cause,  it  will 
again  bedecreed  that  he  paythatot  which 
he  now  seeks  restitution.  To  so  hold 
would  be  to  prejudge  the  case;  to  decide 
in  advance  of  the  submission  of  the  issues 
on  pleading  and  proof  that  the  party  who 
has  been  put  at  adisadvantage  by  the  ex- 
ecution of  a  wrongful  decree,  though  prop- 
erly before  the  court,  is  not  entitled  to  any 
relief  in  the  cause.  On  the  other  hand,  we 
are  unable  to  see  any  predicate  for  the 
claim  of  the  other  party  to  retain  what, 
confessedly,  he  has  wrongfully  received. 
He  had  no  right  to  the  money  involved  In 
the  litigation, in  contemplation  of  law, un- 
til there  should  be  a  correct  determination 
of  the  matters  in  dispute,  however  clear 
his  rights  may  have  been  in  point  of  fact. 
He.  therefore,  proceeds  with  the  cause, 
having  an  andue  advantageof  his  adver- 
sary, and  is  in  fact  in  the  attitude  of  hav- 
ing gained  what  he  claimed  before  his  right 
to  it  had  or  could  have  been  determined. 
We  entertain  no  doubt,  therefore,  of  the 
absolute  right  to  have  restitution  made  on 
the  one  hand,  and  the  absolate  correlative 
T.7so.no.l4— 26 


duty  to  make  restitution  on  the  other, 
wholly  regardless  of  considerations  look 
ing  to  the  final  equities  of  the  parties. 
Freem.  Judgm.  §  482;  Freem.  Ex'ns,  J  347; 
Bank  of  D.  S.  v.  Bank  of  Washington,  6 
Pet  16,17;  Marks  v.  Cowles.  61  Ala.  303. 

This  case  is  clearly  distinguishable  from 
McCreelisB  v.  Hinkle,  17  Ala.  459,  and  Tar- 
leton  V,  Goldthwaite,  23  Ala.  346,  in  which 
the  question  arose  on  a  motion  to  dismiss 
the  appeals  taken  by  the  parties,  who  had 
received  satisfaction  of  decrees  in  their  fa- 
vor from  which  the  appeals  were  taken. 
There  had  been  no  ascertainment  that  the 
decrees  were  erroneous.  They  had  not 
been  reversed.  Itdld  not  appear  but  that, 
under  those  decrees,  the  parties  wonld  be 
entitled  to  all  they  had  received;  and 
hence  the  court  declined  to  dismiss  theap- 
peals,  and  proceeded  to  hear  them  on  their 
merits.  Here  there  is  no  decree.  The  judg- 
ment of  reversal  has  expunged  it;  and  the 
right  of  the  parties  are  similar  to  those 
passed  on  in  the  cases  of  Hall  v.Hrabrow- 
Bki,  9  Ala.  278,  and  Bradford  v.  Bush,  10 
Ala.  274. 

That  the  chancellor  before  whom  the 
cause  is  pending  has  the  power  to  make 
an  order  for  restitution  in  such  case  is  not 
controverted.  The  parties  are  before  him, 
and  in  and  about  and  in  the  conduct  of 
that  cause  they  are  subject  to  his  control. 
The  facts  which  constitute  the  only  predi- 
cate for  such  an  order — a  decree,  payment 
under  it,  and  its  reversal— are  a  part  of 
the  cause  itself.  There  can  be  no  dispute 
or'mistake  about  them.  On  them  the  or- 
der for  restitution  goes  as  a  matter  of 
course.  It  does  not  involve  the  exercise 
of  Judicial  functions.  There  is  no  remedy 
for  the  refusal  to  grant  the  order  except 
maudamna.  Our  opinion  is  that  man- 
damus is  the  proper  remedy ;  and  the  writ 
win  be  awarded  in  this  case,  to  he  Issued 
only  on  the  further  application  of  peti- 
tioners' counsel,  if  restitution,  or  an  or- 
der therefor,  is  not  made  In  the  court  be- 
low upon  advice  of  our  conclusion. 

""^~*  («7  Ulas.  WW 

McMubtrat  v.  LonisviLLK,  N.O.  &  T.Ry.Co. 

(Sufnema  Court  af  MUgistlppi.    April  21,  1890.) 

RuLBOAS  CoMPANnts— Inhtbt  to  Person  Boabd- 
IKO  Train. 

1.  In  an  action  against  a  railroad  company  for 
personal  injuries,  the  evidence  showed  that  plain- 
tiff, a  man  of  65,  on  a  dark  and  cold  night,  after 
waiting  in  the  snow  and  becoming  benumbed, 
attempted  to  board  a  moving  train ;  that,  with  a 
valise  in  one  hand,  he  seized  the  railing  with  the 
Other,  and  attempted  to  leap  upon  the  platform, 
but  missed  his  footing,  and  was  dragged  150  yards, 
during  which  time  he  held  onto  the  valise.  Seld, 
that  plaintift  was  guilty  of  such  contributory  neg- 
ligence that  he  could  not  recover. 

2.  In  such  case  the  fact  that  defendant's  train 
did  not  stop  a  reasonable  time,  so  as  to  allow  plain- 
tiff to  get  on,  does  not  render  defendant  liable. 

8.  where  the  contributory  negligence  of  plain- 
tiff is  shown  by  his  own  proof,  it  is  no  ground  of 
objection  that  defendantdid  not  specially  plead  and 
prove  it. 

Appeal  from  circuit  court,  Warren  coun- 
ty;  Ralph  North,  Judge. 

Action  by  William  McMurtray  against 
the  Louisville,  New  Orleans  &  Texas  Rail- 
way Company  for  personal  Injuries.  The 
court  directed  a  verdict  for  defendant,  and 
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from  a  Judgment  entered  thereon  plalntUt 
appeals. 

Dabney,  McCabe  &  Anderson,  for  appel- 
lant.   Murray  F.  Smith,  for  appellee. 

Woods,  C.  J.  To  the  declaration  filed 
by  plalntllf  in  the  court  below  the  plea  of 
the  general  Issue  was  Interposed.  After 
plaintiff  had  Introduced  all  his  evidence 
and  rested,  the  defendant  corporation 
moved  to  exclude  all  the  evidence  from  the 
consideration  of  the  jury  because  the  evi- 
dence neither  proved  nor  tended  to  prove 
liability  on  the  part  of  defendant,  and 
asked  the  court  to  instruct  the  Jury  to  find 
tor  defendant,  which  was  thereupon  done. 
This  action  of  the  court  was  based  upon 
the  idea  that  all  the  evidence,  taken  to- 
gether, showed  conclusively  that  there  had 
been  such  contributory  negligence  upon 
the  part  of  plaintiff  as  to  demonstrate 
that  defendant  was  not  liable;  that  there 
were  no  facts  either  proving  or  tending  to 
prove  liability,  (/.  e.,  that  the  Injuries 
complained  of  were  clearly  shown  by  the 
factB— the  undisputed  facts— to  have  been 
the  result  of  plaintiff's  negligence;)  and 
that  bencethere  was  nothing  to  submit  to 
the  determination  of  a  Jury,  but  only  a 
question  of  law  to  be  settled  by  the  court. 

Negligence  is  a  mixed  question  of  law 
and  fact.  The  court  declares  what  is  neg- 
ligence, and  the  Jury  find  the  tacts  in  the 
particular  case,  and  report  to  the  court 
what  such  tacts  show  upon  the  question 
ot  negligence,  viewed  in  the  light  of  what 
the  court  has  declared  negligence  to  be. 
Now  In  this,  as  in  suits  for  malicious  pros- 
ecution and  the  like  cases,  where  the  ques- 
tion is  a  mixed  one  of  law  and  fact,  it  Is 
not  only  permissible,  but  in  proper  cases 
it  is  the  duty  of  the  court,  to  assume  the 
responsibility  ot  withdrawing  the  case 
from  the  Jury,  and  ot  deciding  it  purely 
as  a  legal  question.  When  the  evidence 
neither  proves  nor  tends  to  prove  liability 
on  the  part  ot  a  defendant,  or  where  the 
tacts  shown  in  evidence,  and  all  the  infer- 
ences from  those  tacts,  make  it  clear  that 
plaintiff's  own  negligence  produced,  or 
contributed,  as  the  proximate  cause,  to 
produce,  the  injury  for  which  recovery  in 
damages  is  sought,  then  and  in  every  such 
case  the  question  Is  for  the  court  alone. 
Says  Beach  In  his  work  on  Contributory 
Negligence,  (page  454,)  under  the  title 
"Contributory  Negligence  as  Matter  of 
Law : "  "  What  amounts  to  negligence  is, 
as  we  have  already  seen,  a  question  of 
law.  It  is  for  the  court  to  say,  in  a  ma- 
jority ot  instances,  what  Is  and  what  is 
not  negllg^ence,  as  an  abstract  proposition. 
When,  therefore,  the  facts  of  a  given  case 
are  undisputed,  and  the  inferences  or  con- 
clusions to  be  drawn  from  the  tacts  indis- 
putable; when  the  standard  of  duty  is 
fixed  and  defined,  so  that  a  failure  to  at- 
tain it  is  negligence,  beyond  cavil,— then 
contributory  negligence  Is  matter  of  law." 
Tested  by  this  rule,  was  the  learned  Judge 
below  warranted  in  his  action  in  taking 
the  case  from  the  Jury,  and  determining  it 
alone?  A  proper  answer  will  require  an 
examination  ot  the  salient  points  in  the 
evidence. 

We  find  this  state  of  facts  on  looking  In- 
to the  record:    Appellant  was  at  HoUon- 


dale,  a  station  on  appellee's  line  of  rail- 
way in  Washington  county,  and  was  de- 
sirous of  embarking  on  the  first  train  tor 
Vicksburg.  .  Hollondale  was,  tor  all  the 
purposes  of  this  case,  a  fiag  station,  where 
tickets  were  not  sold,  nor  any  accommo- 
dations furnished  intending  pHssengers. 
The  train  which  appellant  desired  to  take 
passage  on  was  due  to  pass  Hollondale 
after  nightfall  on  the  27th  day  of  January, 
1889,  and  was  actually  flagged  down 
at  that  station  at  11  o'clock  that  night, 
and  after  long  waiting  by  appellant  in 
the  cold  and  darkness  ol  a  winter's  night; 
the  train  being  delayed.  That  while  the 
train  was  moving,  either  after  having 
been  stopped  and  again  put  in  motion,  or 
without  ever  having  stopped  at  all,  appel- 
lant endeavored  to  get  upon  the  train  un- 
der these  circumstances,  vis. :  The  night 
was  cold,  very  dark,  and  snow  was  falling 
rapidly.  While  the  train  was  In  motion, 
appellant  made  an  effort  to  enter  one  ot 
the  cars  by  seizing  with  what  he  denomi- 
nates "  a  death  grip  "  one  of  the  iron  rail- 
ings inclosing  the  steps  to  the  car  plat- 
form, with  his  left  band;  his  right  hand 
being  incumbered  with  a  valise,  and  occu- 
pied with  the  valise  for  some  time  after 
seizing  the  railing  with  his  left.  That  a 
sudden  Jerk  of  the  train  caused  appel- 
lant to  miss  the  platform  step,  and  lose 
his  balance.  That  he  clung  to  the  railing 
with  his  left  hand,  holding  his  valise  In  his 
right,  and  was  Jerked  and  dragged  on  his 
feet  and  legs  over  the  ends  of  the  project- 
ing cross-ties  with  constantly  Increasing 
rapidity,  by  reason  ot  the  constantly  ac- 
celerated speedof themovlngtraln.  That, 
after  being  dragged  thus  some  distance, 
appellant  gave  his  valise  to  a  porter, 
and  endeavored,  by  then  seizing  the 
railings  with  both  hands,  to  raise  himself 
up.  and  plant  himself  upon  the  steps,  but 
was  unable  to  do  so;  and  finally, despair- 
ing ot  getting  aboard  the  train,  he  pushed 
himself  off,  and  fell  on  the  cross-ties  of  an 
adjacent  switch,  and  so  received  the  inju- 
ries complained  of.  The  distance  over 
which  appellant  was  dragged  was  150 
yards:  and  from  first  to  last  appellant 
was  directed  by  the  porter  to  turn  loose 
bis  grip,  and  that  he  only  did  so  at  the 
end  of  150  yards. 

We  have,  thus  It  appears,  the  case  of  a 
man  advanced  in  life, — 65  years  of  age, — 
and  no  longer  young  and  active,  benumbed 
with  cold  by  his  long  waiting  without  fire 
on  this  freezing  night,  incumbered  by  a 
valise  carried  In  his  right  hand,  on  a  dark 
night,  in  the  midst  of  rapidly  falling  snow, 
and  fully  aware  of  the  peril  to  which  he 
was  about  to  expose  himself,  undertaking, 
without  known  necessity,  the  always 
hazardous  feat  of  boarding  a  movinf^ 
train.  Nay,  more,  it  was  the  rtwh  ef- 
fort to  make  this  dangerous  attempt 
by  a  mnn  thoroughly  conscious  ot  the 
peril  Ik  exposed  himself  to,  and  yet  con- 
tinuing to  Incumber  himself  and  deny  him- 
self invaluable  aid  from  his  right  hand 
by  continuing  to  hold  his  valise  tu  the 
last.  We  havesald  appellant  took,  know- 
In^y,  the  foreseen  perils  ot  an  ill-ad  vised 
and  extremely  dangerous  freakof  attouipt- 
lngtoboard  amoving  train  under  Ruch 
circumstances  as  have  just  been  detailed ; 
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lor  be  says  he  "laid  hold  of  the  hand-rails 
of  the  coach  with  a  death  grip,  as  I 
thought  and  knew  that  If  I  fell  there  I 
would  be  crushed  to  death  in  an  Instant. " 
Shall  this  appellant,  who  seized  this  rail- 
ing to  board  a  moving  train  under  the 
most  unfavorable  circumstanr'.RS  that 
marked  his  effort,  knowing  that  a  failure  to 
execute  his  purpose  meant  instant  and 
horrible  death,— shall  this  appellant  be 
heard  to  complain  that  he  was  Improper- 
ly treated,  and  his  complaint  erroneously 
disposed  of,  by  the  able  and  accomplished 
Judge  who  withdrew  the  case  from  the  Ju- 
ry's consideration,  and  determined  that, 
as  a  question  of  law,  the  defendant  was 
not  liable  for  an  injury  directly  attributa- 
ble to  the  recklessness  of  the  impatient 
traveler?  The  conscience  and  Judgment 
of  every  enlightened  Jurist  will  answer: 
"No."  If  Impatient  travelers  will  persist 
in  "making  leaps  at  flying  trains,"  and 
knowingly  taking  the  chances  of  frightful 
hurt,  or  death  itself  in  one  of  its  most  hor- 
rible forms,— that  of  being  ground  Into 
quivering  pieces  under  the  wheels  of  a 
rushing  train,— and  disaster  befalls,  they 
must  understand  that  the  consequences  of 
their  madness  must  be  visited  upon  their 
own  heads. 

Indisputably,  the  train  should  have 
been  stopped  a  reasonable  time,  and  for  a 
failure  to  do  so  the  defendant  corporation 
was  guilty  of  a  breach  of  duty.  But  that 
no  way  affects  the  legal  aspects  of  this 
case,  as  appellant's  own  evidence  presents 
it.  See  Banking  Co.  v.-  Letcher,  89  Ala. 
100;  Solomon  v.  Railroad  Co.,  108  N.  Y. 
487,  9  N.  E.  Rep.  480.  In  the  line  and  in 
the  spirit  of  the  cases  of  Bardwell  v.  Rail- 
road Co.,  63  Miss.  674.  and  Dowell  v.  Rail- 
road Co.,  6t  Miss.  51!),  are  the  views  we 
have  herein  advanced.  Thedoctrine  isnot 
new,  and  should  not  be  surprining. 

The  counsel  for  appellant  insists  with 
much  earnestness  and  skill  that,  for  a 
preliminary  error  of  thecourt  below,  which 
we  will  now  notice,  the  Judgment  must 
be  reversed.  The  contention  of  counsel  is 
that  the  defense  of  contributory  negligence 
is  an  afn  rmative  one,  and  was  not  available 
for  defendant  in  this  case,  as  it  was  not 
set  up  in  a  special  plea.  We  think  counsel 
misapprehend.  If  plaintiff's  pleadings 
and  proofs  had  left  the  case  blank  as  to 
bis  contributory  neglig:ence,and  It  bad  be- 
come necessary  for  defendant  to  take  the 
afiBrmative,  and  show  as  a  defense  plain- 
tltr's  contributory  negligence,  then  we  sup- 
pose it  would  be  the  practice  to  require 
such  defense  to  be  set  up  under  a  special 
plea.  But  when,  as  in  this  case,  the  con- 
tributory negligence  is  palpably  made  to 
appear  by  all  the  plaintiff's  evidence,  we 
are  aware  of  no  rule,  nor  can  we  see  the 
reason  for  any  rule,  requiring  a  defendant 
to  either  plead  or  prove  such  contributory 
n^ligence. 

Affirmed. 


Thompson  et  aJ.  v.  State. 
(Supreme  Court  of  MlsHsaippU    Harch  8, 1890.) 

FoBniTBD  BaIL-BoNI) — JuceHBHT — APFEiX. 

1.  An  absolate  judgment  may  be  taken  against 
tbe  saretiea  alone  on  a  forfeited  bail-bond,  under 
Code  Hiss,  i  8048,  which  provides  tbat  judgment 


final  may  be  rendered  on  a  forfeited  bail-bond  on 
a  return  of  "  Not  found  "  to  two  writs  of  scire  faola* 
thereon. 

8.  Fallnre  to  dismiss  the  suit  against  the  prin- 
cipal before  taking  final  judgment  against  the 
sureties  cannot  be  assigned  for  error  on  appeal  by 
the  latter,  under  Code  Miss,  i  1440,  which  provides 
that  no  appellant  shall  be  entitled  to  a  reversal  be- 
canse  of  an  error  in  the  judgment  against  another 
not  affecting  his  rights. 

Appeal  from  circuit  court.  Pike  county; 
J.  B.  Chrisman,  Judge. 

M.  J .  Thompson  and  others  were  sure- 
ties on  the  bond  of  one  Dr.  Thompson  to 
appear  to  answer  an  Indictment  for  a  mis- 
demeanor. The  defendant  failing  to  ap- 
pear, a  forfeiture  of  his  bond  was  taken, 
Judgment  nisi  entered,  and  scire  facias  or- 
dered. The  writ  of  scire  facias  was  served 
on  the  sureties  only;  ana,  without  dis- 
missing tbe  suit  as  to  the  principal,  Judg- 
ment final  was  entered  against  the  sure- 
ties for  thepenaltyoftbe  bond, from  which 
they  appeal. 

Code  Miss.  §  1440,  cited  in  opinion,  pro- 
vides: "In  no  case  shall  one  of  several  ap- 
pellants be  entitled  to  a  Judgment  of  re- 
versal because  of  an  error  in  the  Judgment 
or  decree  against  another,  not  affecting 
his  rights."  Section  3048  provides  that  on 
failure  to  comply  with  a  hall-bond  the 
court  may  enter  Judgment  nisi  against  the 
obligor  and  bis  sureties,  and  Issue  scire 
facias  thereon,  and  on  the  return  of  two 
writs  of  scire  facias"  Not  found,  "Judgment 
may  be  made  absolute. 

6'.  E.  Paclcwood,  for  appellant.  T.  M, 
Miller,  Atty.  Gen.,  for  the  State. 

CooPKB,  J.  Counsel  is  mistaken  as  to 
the  purpose  of  thatclause  of  section  3043  of 
the  Code  which  provides  that  Judgment 
final  may  be  rendered  upon  a  forfeited  bail- 
bond  on  the  return  of  two  writs  of  scire 
/ac/as"  Not  found."  The  pro  vision  was  not 
made  in  tenderness  to  the  sureties,  but  for 
the  protection  of  the  state,  and  Judgment 
may  be  taken  against  the  surety  alone. 
Saffold  V.  State,  00  Miss.  929. 

The  failure  by  the  district  attorney  to 
dismiss  tbe  suit  against  the  principal  be- 
fore proceeding  to  final  judgment  against 
the  sureties,  is  not  an  injury  to  appellanta. 
and  cannot  be  assigned  for  error  by  them. 
Code.  §  1440. 

Affirmed. 


im  Mia*.  770) 

Newman  et  al.  r.  Bank  of  Gbeenvillr 
etal. 

(Supreme  Court  of  MUsiaHppl.    AprU  81, 1890.) 

Flbdob — RioBTB  OF  Fledoee— Lakdlobd's  Lnv 

— Pbesumption. 

1.  Where  a  person,  to  secure  a  debt  andfarther 
advances,  pledges  and  assigns,  among  other  collat- 
eral, the  note  of  a  third  person,  secured  by  a  deed 
of  trust,  and  the  note  is  afterwards  satisfied,  tbe 
pledgee  cannot  apply  the  security  of  the  trust-deed 
to  satisfy  any  part  of  the  pledgeor's  indebtedness. 

8.  Where  a  merchant  has  in  his  possession, 
and  sells,  cotton  on  which  there  is  a  landlord's  lien, 
and  a  writ  enjoining  the  sale  has  been  served  on 
him,  and  it  is  shown  that,  a  few  days  before  the 
writ  was  served,  he  had  notice  of  the  lien,  and 
had  possession  of  the  cotton  until  the  day  of  such 
service.  It  will  be  presumed,  in  the  absence  of  proof 
of  the  exact  time  of  such  sale,  that  it  was  -  made 
after  service  of  the  writ. 
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SOUTHERN  KEPOETEB,  Voi.  7. 


(Miss. 


Appeal  and  cross-appeal  from  chancery 
court,  Washington  county ;  W.  K.  Tmao, 
Chancellor. 

This  cause  was  In  the  supreme  court  at 
the  April  term,  1889,  and  was  sent  back 
tor  a  decree  in  accordance  with  the  opin- 
ion then  rendered.  An  account  was  re- 
stated, and  a  decree  rendered,  Irom  which 
this  appeal  and  croHS-appeal  are  prosecut- 
ed. A  statement  of  the  case  appears  In 
the  former  report,  5  South.  Eep.  753. 

Phelps  &  Skinner,  for  appellants.  Yer- 
ger  <ft  Percy,  for  appellees. 

Woods,  C.  J.  The  consideration  and 
determination  of  the  three  substantial 
questions  presented  by  the  appeal  and 
cross-appeal  herein  will  finally  settle  the 
rights  and  liabilitiee  of  the  several  parties 
to  this  proceeding. 

1.  Did  the  court  below  err  in  refusing  to 
charge  the  defendants  with  the  proceeds 
of  9  bales  of  cotton,  and  f270  In  money,  re- 
ceived from  and  on  account  of  Satter- 
white?  The  evidence  shows  that  Moyses, 
in  order  to  secure  certain  advances  from 
appellants,  in  the  year  1887  agreed  to  and 
did  actually  deposit  certain  collaterals 
with  appellants,  among  which  was  a  note 
given  by  Satterwhito  for  t250,  which  note 
was  indorsed  by  Moyses  in  blank  at  orbe- 
fure  its  deposit  with  appellants.  It  ap- 
pears to  us  quite  satisfactorily,  from  all 
the  pleadings  of  appellants  and  the  proofs 
submitted,  that  the  deposit  of  Satter- 
whlte's  deed  of  trust  with  appellants,  by 
which  the  $250  note  was  secured,  as  well 
as  other  sums  to  be  advanced  thereafter 
by  Moyses  to  Satterwhite,  was  designed 
only  as  security  for  the  payment  of  the 
note.  Collaterals  to  the  amount  of  $2,000 
were  to  be  deposited  by  Moyses  with  ap- 
pellants, and  were  in  fact  so  deposited ; 
and  this  Satterwhite  note  was  one  of  the 
collaterals  going  to  make  up  the  $2,000. 
Satterwhite's  deed  of  trust  secured  to  ap- 
pellants the  sum  named  In  the  note,  to- 
wlt,  $250;and  to  that  extent  appellants 
were  entitled  to  assert  all  the  rights  of  the 
beneficiary  in  the  deed  of  trust,  but  no  fur- 
ther. Appellants  cannot  be  heard  to 
maintain  that,  Satterwhite's  note  having 
been  fully  paid  off,  the  security  of  his  trust- 
deed  shall  be  used  to  satisfy  any  part  of 
the  $2,000,  agreed  to  be  secured  by  collat- 
erals, remaining  unpaid,  or  any  other  bal- 
ance due  from  Moyses  to  appellants.  The 
action  of  the  chancery  court  in  refusing  to 
charge  defendants  below  with  Satteiv 
white's  9  bales  of  cotton,  and  the  $^  in 
money  derived  from  Satterwhite,  meets 
our  approbation. 

2.  Was  the  court  below  correct  in  decree- 
ing payment  by  the  Gf)ldsmith  Cotton  & 
Provision  Company  of  the  value  of  the  3 
bales  of  cotton  marked  "Sam  D.  W.," 
amounting  to  $117?  The  evidence  raises 
a  suspicion  as  to  these  3  bales,  but  it  is 
not,  in  our  opinion,  sufficient  to  enable  the 
court  to  say  that  defendants  should  be 
charged  with  this  sum ;  especially  in  view 
of  the  fact  that,  under  the  agreement 
signed  by  the  respective  solicitors,  this 
cotton  was  not  embraced  in  the  agreed 
list,  whereby  defendants  appear  to  have 
been  absolved  from  the  duty  of  making 
any  proof  on  this  point.    While  it  is  true 


that  the  evidence  tends  to  show  that  this 
was  Sligo  cotton,  and  subject  to  com- 
plainants' demands,  yet  we  are  of  opinion 
that,  under  the  agreement  just  referred  to, 
the  deci'ee  in  this  particular  was  errone- 
ous. 

3.  Was  the  refusal  of  the  court  below  to 
charge  the  Goldsmith  Cotton  &  Provision 
Company  with  $277.90,  the  proceeds  of  the 
7  bales  of  cotton  sold  by  said  company  on 
January  5, 1887,  erroneous?  This  cotton 
was  in  the  hands  of  said  company  on  De- 
cember 29th,  when  one  of  complainants' 
solicitors  gavenoticeof  complainants'  lien 
upon  all  Sligo  cotton.  It  i-emaiued  in  said 
company's  possession  until  the  5th  day  of 
January  following,  on  which  day  the  writ 
of  injunction  sued  out  by  complainants 
was  executed  on  said  company.  Whether 
said  7  bales  of  cotton  were  in  the  hands  of 
said  company  at  the  time  of  the  execution 
of  the  Injunction  writ  appears  to  be  left  in 
doubt.  Goldsmith,  the  president  or  man- 
ager of  the  company,  testifies  to  his  ina- 
bility to  say  whether  this  cotton  was  sold 
before  the  injunction  writ  was  executed  or 
afterwards,  and  there  is  no  other  evidence 
on  this  point.  This  branch  of  the  case  is 
readily  resolvable  by  a  well-known  ele- 
mentary rule  of  evidence,  viz.,  the  legal 
presumption  of  the  continuance  of  a  state 
of  things,  once  established  by  proof,  aa  at 
first,  until  the  contrary  is  shown,  or  until 
a  different  presumption  is  raised  from  the 
nature  of  the  subject  in  question.  Mani- 
festly, the  rule  may  be  easily  pressed  be- 
yond reasonable  limits,  and  the  presump- 
tion of  such  continuance  will  depend  large- 
ly upon  the  nature  of  the  subject  and  cir- 
cumstances to  which  it  may  be  desired  to 
be  applied.  In  this  case  the  7  bales  of  cot- 
ton were  in  this  defendant's  possession  on 
Di»cember  29th,  when  he  had  notice  given 
of  complainants'  lien;  and  they  so  con- 
tinued until  January  5th  following,  on 
which  day  the  Injunction  writ  was  served. 
In  the  absence  of  any  evidence  from  the 
Goldsmith  Company  as  to  when  this  cot- 
ton was  sold,  whether  beforeor  after  serv- 
ice of  the  writ,  (a  most  important  fact,  pe- 
culiarly, not  to  say  wholly,  within  said 
company's  knowledge,)  this  seems  to  us 
an  appropriate  subject,  under  appropriate 
circumstances,  to  which  to  apply  the  rule 
that  the  possession  must  be  presumed  to 
have  continued  up  to  the  hour  of  the  exe- 
cution of  the  writ;  and,  applying  this 
rule  in  this  case,  we  conclude  that  the  de- 
cree of  the  court  below  should  have 
charged  the  Goldsmith  Company  with 
$277.96,  the  proceeds  of  said  7  bales  of  cot- 
ton thus  presumptively  shown  to  have 
been  in  its  possession  at  the  time  the  writ 
was  executed.  Decree  of  court  below  re- 
versed, and  final  decree  here,  in  accordance 
with  this  opinion. 


HoDOEs  et  ux.  y. 


(87  HIas.  716) 
HiCKEY. 


(Supreme  Court  of  Mlsst»stppt    April  21, 1890.) 

FlU.UDUI.BST  COXVETANCES  —  HOMESTEAD — ICaB- 

SHALixa  Securities. 

1.  A  decree  was  rendered  enforcing  a  vendor'ft 
lien  on  a  house  and  lot  belonging  to  defendant's 
wife,  and  defendant,  acting  for  her,  borrowed 
money  from  B. ,  P.  &  Co.  to  pay  the  debt,  baviug  the 
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decree  assigned  to  them  as  secnrltj.  Being  him- 
self indebted  to  them,  and  to  secure  further  ad- 
vances, he  also  caused  his  brother-in-law  to  exe- 
cute to  them  a  quitclaim  deed  of  land  belonging 
to  himself,  which  he  had  mortgaged  to  his  brother- 
in-law  for  a  fictitious  debt  of  M,0()0.  Afterwards, 
on  settlement  with  B.,  P.  &  Co.,  doFendant's  wife 
conveyed  to  them  her  house  and  lot,  in  considera- 
tion of  all  indebtedness  of  herself  and  defendant, 
bnt  the  latter  then  owed  them  nothing.  To  re- 
imburse his  wife,  defendant  bad  B.,  F.  £  Co.  exe- 
cute to  her  a  quitclaim  deed  of  his  land,  and  after- 
wards, learning  that  the  legal  title  was  still  in 
him,  executed  a  deed  to  his  wife,  reciting,  as 
consideration  therefor,  that  he  had  been  indebt- 
ed to  his  brother-in-law  in  $4,000;  that  B.,  P.  & 
Co.  had  taken  an  assignment  of  the  debt,  and 
that  it  had  been  satisfied  by  the  conveyance  of  his 
wife  to  them  of  her  land.  Held,  that  defendant's 
deed  to  his  wife  was  without  consideration,  and 
was  fraudulent  as  against  his  existingcreditoi-s. 

2.  After  the  conveyance  from  B.,±>.  &  Co.  to 
defendant's  wife,  she  and  defendant  moved  upon 
the  land  and  resided  there.  A  creditor  of  defend- 
ant recovered  judgment  against  him,  and  after- 
wards the  wife,  who  under  the  conveyances  ao- 
quired  title  to  part  of  the  land  which  was  exempt 
as  a  homestead,  mortgaged  the  whole  tract  to  se- 
cure a  debt  contracted  by  her.  Held,  that  the 
i'udgment  creditor  of  defendant  was  entitled  to 
lave  the  exempt  portion  of  the  land  first  subjected 
to  satisfaction  of  the  mortgage. 

Appeal  and  cross-appeal  from  chancery 
court,  Noxubee  county ;  S.  Evans,  Chan- 
cellor. 

A.  C.  Bogle  and  W,  H.  Bogle,  for  appel- 
lants.   Rives  &  Rives,  for  appellee. 

Cooper,  J.  The  facts  of  this  case,  about 
which  there  Is  practically  no  controversy, 
are  that,  in  the  year  1872,  John  D.  Hodges 
was  the  owner  of  the  lands  In  controversy. 
Suit  was  instituted  against  him  by  a  cred- 
itor, and,  fearing  the  result  of  the  judgment 
In  the  cause,  he  executed  a  moi-tgage  to 
his  brother-in-law,  one  Randolph,  to  se- 
cure a  large  sum  of  money,  (  $4,000,)  which 
he  falsely  recited  to  be  due  him.  There 
was  some  small  amount  due  Bandolph, 
but  he  never  demanded  ■  the  execution  of 
the  mortgage,  and  it  seems  be  accepted  $126 
InfuU  paymentof  the  debt  against  Hodges. 
In  1875  a  decree  had  been  rendered  in  favor 
of  one  Phillips,  enforcing  a  vendor's  lien 
against  Mrs.  Hodges  upon  a  house  and  lot 
which  he  had  sold  to  her  for  about  the  sum 
of  f  1,362  of  principal,  Interest,  and  costs  of 
court.  Phillips  was  pressing  for  payment, 
and  Hodges,  acting  lor  his  wife,  applied 
to  Bush,  Patty  &  Co.  to  payoff  the  debtto 
Phillips,  and  to  take  as  security  a  transfer 
of  the  decree  against  Mrs.  Hudges.  Hodges 
was  at  thesametime indebted  to  Bush,  Pat- 
ty &  Co.,  and  desired  to  secure  further  ad- 
vances from  them.  It  was  thereupon 
agreed  between  the  parties  that  Bush, 
P.atty  &  Co.  should  pay  Phillips,  and  take 
an  assignment  of  bis  decree;  that  Hodges 
should  procure  a  transfer  to  them  of  the 
nnortgage  held  by  Bandolph,  (not  of  the 
debt  it  secured,)  which  should  stand  as  se- 
curity for  the  sum  then  due,  and  for  such 
other  sums  as  they  should  advance  to 
Hodges.  In  conformity  with  this  contract, 
Hodges  procured  Randolph  to  execute  a 
quitclaim  deed  to  Bush,  Patty  &  Co.  of 
the  lands  in  controversy.  On  the  credit 
of  the  security  thus  supposed  to  be  afford- 
ed. Bush,  Patty  &  Co.  advanced  money 
from  time  to  time  to  Hodges,  and  Hodges 


made  payments  from  time  to  time.  The 
rate  of  Interest  charged  by  Bush,  Patty 
&  Co.  was  from  IJi  to  2Ji  per  cent,  per 
month.  All  payments  made  to  Bush,  Pat- 
ty &  Co.  were  made  by  Hodges,  and  noth-. 
ing  seems  to  have  been  paid  by  Mrs. 
Hodges,  either  of  principal  or  interest,  on 
account  of  her  debt  to  them.  In  December, 
1879,  a  settlement  was  agreed  on  by  the 
parties,  whereby  Mrs.  Hodges  was  to  c  on- 
vey  to  Bush,  Patty  &  Co.  her  house  and 
lot  in  full  discharge  of  their  debt  against 
herself  and  Hodges,  and  Hodges  was  to 
cause  title  to  the  lands  In  controversy 
to  be  vested  in  her.  Accordingly,  Mrs. 
Hodges  conveyed  her  lot  to  Bush,  Pat- 
ty &  Co.,  and  they,  for  the  purpose  of 
resting  title  in  her  of  the  lands  in  con- 
troversy, executed  a  quitclaim  convey- 
ance thereof  to  her.  The  mortgage  to 
Randolph,  the  quitclaim  from  him  to  Bush, 
Patty  &  Co.,  and  their  quitclaim  to  Mrs. 
Hodges,  were  each  severally  recorded  soon 
after  execution.  Afterthis  settlement,  and 
the  conveyance  executed  under  it,  Mr.  and 
Mrs.  Hodges  removed  upon  the  lands  in 
controversy,  where  they  haveslnce resided. 
In  1885,  Hickey,  In  faith  of  the  ownership 
by  Mr.  Hodges  of  the  lands  in  controversy, 
loaned  to  him  the  sum  of  $500,  taking  no 
other  security  therefor  than  Hodges'  note. 
This  note  was  not  paid  at  maturity,  and 
in  the  year  1887  Hickey  instituted  suit  up- 
on it.  A  few  days  before  the  rendition  of 
the  judgment  in  that  suit  Hodges  consult- 
ed an  attorney,  and  was  advised  that  the 
legal  title  to  the  lands  in  controversy  had 
never  passed  from  him ;  whereupon  he  ex- 
cuted  a  conveyance  to  Mrs.  Hodges,  which 
was  recorded  before  the  rendition  of  tlie 
judgmentin  favor  of  Hickey.  After  Hickey 
had  recovered  his  judgment,  Mrs.  Hodges 
executed  a  mortgage  upon  a  part  of  the 
lands  to  secure  a  debt  of  $400  contracted 
by  her  with  J.  W.  Patty.  It  is  conceded 
by  Hickey  that  Patty  is  a  mortgagee  for 
value  without  notice,  and  is  entitled  to 
priority  of  payment.  The  consideration 
recited  in  the  conveyance  from  Randolph 
to  Bush,  Patty  &  Co.  is  $4,000,  paid  by 
them  to  him.  The  consideration  recited 
In  the  conveyance  Irom  Bush,  Patty  & 
Co.  to  Mrs.  Hodges  is  the  payment  by  her 
of  the  Phillips  decree  and  costs,  by  the 
transfer  of  her  house  and  lot  in  satisfac- 
tion thereof.  The  conveyance  from  Mr. 
Hodges  to  his  wife  recites  that  he  was  In 
the  year  1872  Indebted  to  Randolph  In  the 
sum  of  $4,000,  which  indebtedness  Ran- 
dolph transferred  to  Bush,  Patty  &  Co., 
and  that  Mrs.  Hodges  had  by  agreement  be  ■ 
tween  the  parties  paid  and  satisfied  this 
Indebtedness  to  Bush,  Patty  &  Co.,  upon 
their  agreement  and  that  of  Hodges  to 
convey  to  her  said  lands;  that  Bush,  Pat- 
ty &  Co.  made  conveyance  thereof,  butthat 
Hodges  bad  Inadvertently  omitted  so  to 
do,  and  executed  the  deed  then  made  in 
pursuance  of  the  former  contract. 

The  court  below  held  the  conveyance 
from  Hodges  to  his  wife  fraudulent  as 
against  Hickey,  and  she  appeals,  and  as- 
signs such  finding  for  error.  Her  conten- 
tion is  that  she  was  a  purchaser  for  vaJue 
of  the  lands  In  controversy  at  a  time  when 
her  husband  was  not  indebted ;  that  there 
is  no  evidence  tending  to  show  that  Hodges 
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then  Intended  to  detrand  Bubseqnent  cred- 
itors, or,  If  there  is,  that  nothing  la  shown 
from  which  knowledge  of  such  Intent  can 
be  imputed  to  her;  that  she  relied  upon 
Hodges  to  cause  proper  conveyance  of  the 
land  to  be  made  to  her,  and  supposed  that 
the  deed  from  Bush,  Patty  &  Co.  vested 
title  in  her;  that  Hodges  is  estopped  to 
deny  the  sufficiency  of  that  conveyance  to 
vest  title  in  her,  and,  because  he  is  estopped, 
BO  also  should  be  his  creditors  who  claim 
through  his  rights  to  the  land;  that  a 
court  of  equity  would  have  compelled 
Hodges  to  make  a  deed  vesting  his  title  in 
her,  and,  since  he  was  under  this  equitable 
duty,  and  she  htid  the  equitable  right  to 
a  deed.theconveyancehedid  make  Is  valid, 
even  though  he  was  impelled  to  execute  it 
by  the  suit  of  Hlckey,and  even  though  hla 
purpose  was  to  prevent  Hlckey  from  snb- 
Jecting  the  land  to  the  satisfaction  of  bis 
debt. 

The  argument  of  appellants'  connsel 
commands  our  admiration,  but,  nnfortn- 
nately  for  his  client,  her  case  does  not  dis- 
close the  essential  fact  necessary  for  its 
support,  vis., that  sbewcis  a  purchaser  for 
value.  Theconveyanceexecuted  toher  by 
ber  husband  recites  as  Its  consideration 
the  payment  by  her  of  the  debt  secured  to 
Randolph  by  the  mortgage  of  1872.  The 
testimony  shows  beyond  doubt  that  the 
debt  to  Randolph  was,  except  to  a  small 
anra,  fictitious ;  that  on  settlement  between 
the  parties  Randolph  received  from  Hodges 
fl25  In  full  discharge  of  all  demands;  and 
afterwards,  at  Hodges  instance,  executed 
a  quitclaim  deed  to  Bush,  Fatty  &  Co. 
Going  a  step  back,  to  the  deed  executed  by 
Bush,  Patty  &  Co.  to  her,  we  find  the  con- 
sideration stated  to  be  the  payment  of  her 
debt  to  them.  There  is  nothing  in  either 
deed  suggesting  that  Hodges  owed  Bush, 
Patty  &  Co.  anything  except  the  debt  of 
f4,000  originally  pretended  to  be  owing 
to  Randolph, and  transferred  to  them,  but 
which  it  is  conclusively  shown  by  extran- 
eous evidence  was  never  paid  by  them,  or 
Intended  to  be  transferred  to  them. 
Hodges  testifies  that  he  never  contracted 
to  cause  said  debt  to  be  assigned  by  Ran- 
dolph; that  be  would  not  have  been  will- 
ing that  such  transfer  sboula  be  ma4e, 
since  be  would  have  feared  to  put  blmselt 
in  the  power  of  Bush,  Patty  &  uo.  There 
is  nothing  in  the  record  tending  to  show 
that  the  parties,  or  any  one  of  them,  ever 
contemplated  or  relied  upon  a  transfer  of 
this  simulated  debt.  The  extent  of  their 
purpose  and  understanding  was  that  Ran- 
dolph should  convey  the  legal  title  to  the 
land  to  Bush,  Patty  &  Co.  as  a  mortgage 
to  secure  to  them  the  payment  of  the  debt 
then  due  them  by  Hodges,  or  such  as  he 
should  thereafter  owe  them. 

The  consideration  recited  In  the  convey- 
ance from  Hodges  having  been  shown  to 
be  false.  Mrs.  Hodges  is  permitted  to  show 
some  other  valuable  consideration  for  the 
conveyance  made  to  her.  Leach  v.  Shelby, 
68  Miss.  681.  The  consideration  of  one  of 
the  deeds  is  shown  to  be  false,  and  that  of 
the  other  (the  one  from  Bush,  Patty  &  Co. ) 
is  denied  to  be  true  by  Mrs.  Hodges.  Con- 
ceding to  her,  for  the  purposes  of  this  in- 
vestigation, the  rignt  to  attack  the  con- 
sideration   expressed   in   the   deed   from 


Hodges,  the  burden  of  establishing  the  ex- 
istence of  the  real  consideration  clearly 
rested  upon  her,  and  this  burden  she  has 
failed  to  meet.  Viewing  the  testimony 
most  strongly  for  her,  it  only  suggests  the 
pussibility  that,  at  the  date  of  the  settle- 
ment with  Bush,  Patty  &  Co.,  Hodges 
owed  them  some  small  sum.  The  evidence 
of  the  persons  who  should  have  known  the 
facts  (Mr.  Hodges,  the  members  of  the 
firm,  and  their  book-keeper)  is  exceedingly 
indefinite  and  inconclusive.  But  Hodges 
produced  an  account  rendered  to  him  In 
January,  1879,  by  Bush,  Patty  &  Co.,  (and 
no  transactions  are  shown  to  have  been 
had  after  that  date,)  and  itappears  in  evi- 
dence that  the  rate  of  interest  charged  by 
that  firm  was  from  ^  per  cent,  per  month 
on  short  loans,  and  1%  per  cent,  on  loons 
running  through  long  time.  We  have  gone 
through  this  account,  and  charged  Hodges 
with  all  the  items  of  debits,  (except  the 
sum  advanced  to  pay  off  the  Phillips  de- 
cree,) and  with  interest  thereon  at  2}i  per 
cent,  per  month,  and  credit  him  with  all 
payments  made.  Thus  examining  the  ac- 
count. It  appears  that  Hodges  had  over- 
paid his  part  of  the  account  in  January, 
1878  by  something  over  f40.  The  balance 
clalmd  by  Bush,  Patty  &  Co.  as  then  due 
them  evidently  consisted  alone  of  the  debt 
against  Mrs.  Hodges  and  Interest  thereon. 
Whether  interest  be  calculated  on  her  debt 
at  2%  per  cent.,  or  at  the  lower  rate  of  1^ 
percent.,  per  month,  she  owed,  accordinjr 
to  the  course  of  business,  more  than  the 
sum  claimed.  The  account  thus  examined 
not  only  fails  to  show  that  Mrs.  Hodges 
paid  to  Bush,  Patty  &  Co.  any  sum  due  by 
her  husband  to  them,  but  it  Is  made  to  ap-. 
pear  that  his  debt  had  been  overpaid,  and 
that  she  owed  the  entire  balance  of  ac- 
count. It  is  needless  to  observe  that  pay- 
ment of  her  own  debt  with  her  own  prop- 
erty could  not  furnish  a  consideration  for 
the  conveyance  to  ber  by  her  husband  ot 
bis  estate.  These  facts  being  found,  it  fol- 
lows as  a  consequence  that  Mrs.  Hodges 
occupied  the  position  of  a  mere  volunteer, 
to  whom  her  husband  bad  promised  to 
cause  his  land  to  be  transferred,  which  be 
attempted  to  do  by  procuring  Bush,  Patty 
&  Co.,  who  had  no  title  thereto,  to  execute 
a  conveyance  to  her.  No  court  would 
have  decreed  the  specific  performance  of 
this  promise,  and  no  obligation,  legal  or 
equitable,  rested  upon  Hodges  to  perform 
it.  The  conveyance  executed  by  him  is 
therefore  to  be  treated  as  voluntary,  and 
as  such  It  ispr/ma/acjefraudulent  as  to 
his  then  existing  creditors.  Cock  v.  Oali- 
ley.  50  Miss.  628;  Willis  v.  Gattman,  53 
Miss.  721.  The  decree  of  the  court  below, 
in  so  far  as  it  declared  the  conveyance  to 
Mrs.  Hodges  to  be  fraudulent,  is  correct, 
and  must  be  affirmed. 

The  cross-appeal  of  Hlckey  is  taken  to 
the  action  of  thechancellorin  holding  tha-t 
the  homestead  exemption  In  the  lands 
sought  to  be  subjected  was  first  to  be  ael: 
off,  the  remainder  sold,  and  from  the  pro- 
ceeds of  such  sale  that  Patty  was  to  be  first 
paid,  and  the  remainder,  if  any,  applied  -to 
the  payment  of  complainant's  debt.  In 
other  words,  because  the  court  failed  to 
marshal  the  securities,  and  exclude  Pattv 
from  participation  in  the  proceeds  ot  tbtt 
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lands  other  than  the  homestead,  until  he 
should  first  have  exhausted  the  security 
of  the  lands  constituting  the  homestead. 
It  is  first  to  be  observed  that  the  complain- 
ant does  not  by  bis  bill  specifically  ask  the 
court  for  the  relief  the  refusal  to  grant 
which  is  the  ground  of  his  cross-appeal. 
The  bill  seeks  a  sale  of  the  entire  tract  of 
land,  and,  recognizing  the  priority  of  Pat- 
ty's right,  asks  that  his  debt  be  first  paid 
out  of  the  proceeds  of  salt,  and  then  that 
the  remaining  fund  beapplledto  complain- 
ant's debt.  But  it  is  also  to  be  observed 
that  the  answer  of  the  defendants  does  not 
set  up  a  claim  to  the  homestead  exemp- 
tion. The  possession  of  Mrs.  Hodges  is 
averred  in  the  answer,  but  the  purpose  of 
the  averment  was  to  show  possession  by 
her  under  an  equitable  claim  at  the  time 
when  Hodges  borrowed  the  money  from 
Mickey,  and  not  for  the  purpose  of  found- 
ing on  It  a  claim  that  it  was  when  the  con- 
veyance was  madeto  her  the  homestead  of 
Hodges,  and  therefore  not  the  subject  of  a 
fraudulent  conveyance.  The  parties  and 
the  court  seem  to  have  dealt  with  the  case 
as  made  by  the  evidence,  regardless  of  the 
Issues  presented  by  the  pleadings.  Or- 
dinarily the  cross-appellant  could  not  as- 
sign for  error  the  refusal  of  the  court  to 
grant  relief  he  did  not  ask.  but  since  in 
this  case  relief  according  to  the  prayer  of 
the  bill  would  have  included,  or  have  ren- 
dered unnecessary  the  special  relief  now 
claimed,  and  since  the  defendant  has  se- 
cured a  diminution  of  the  general  relief 
prayed  on  her  testimony  alone,  and  not 
upon  her  pleadings,  we  will  examine  the 
question  presented,  and  determine  it  with- 
out regard  to  the  defect  of  the  pleadings. 
If  the  decree  is  erroneous  in  this  respect,  the 
defendant  has  secured  an  exemption  from 
some  portion  of  the  relief  asked  by  com- 
plainant, and  to  which  he  is  entitled,  and, 
though  it  may  not  be  the  specific  error  as- 
signed by  cross-appellant,  it  amounts  to 
the  same  thing.  "  The  rules  by  which  courts 
of  equity  adjust  the  rights  of  parties  in 
cases  like  this  are  variant,  and  seem  to  de- 
pend on  the  peculiar  circumstances  of  earh 
case,  the  principle  being  that  Justice  shall 
be  done  according  to  the  view  taken  of  the 
relativepoBitions  and  rights  of  the  parties." 
Campbell,  J.,  in  Hester  v.  Thomson,  58 
Miss.  119.  Relief  notexpresHly  prayed  may 
be  granted,  where  rendered  necespary  by 
the  course  of  litigation,  resulting  from  a 
claim  assei-ted  and  secured  by  the  defend- 
ant. 

We  have  found  the  conveyance  from 
Hodges  to  his  wife  to  be  fraudulent  and 
void  as  against  Hickey.  Butlt  appears  in 
evidence  that  a  part  of  the  land  conveyed 
was  at  the  tlmethe  homestead  of  Hodges, 
and  because  it  was  the  creditor  had  no 
right  to  subject  it  to  bis  debt;  and  because 
he  could  not  subject  It  he  cannot  attack 
the  conveyance  thereto  as  fraudulent.  As 
to  this  land,  Nirs.  Hodges  is  the  owner, 
and  hertitlecannotbeasaalledbythi  com- 
plainant. It  is  a  mistake  to  suppose,  as 
has  been  sometimes  suggested,  that  a  court 
of  equity,  in  proceedings  to  subject  prop- 
erty fraudulently  conveyed,  cancels  the 
fraudulent  conveyance  so  as  to  revest  title 
in  the  fraudulent  grantor.  This  it  does 
not  do,  out  leaves  the  title  where  It  has 


been  placed  by  the  parties,  except  in  so  far 
as  the  superior  right  of  the  creditor  re- 
quires that  it  should  be  vacated.  Astothe 
exempt  property  the  creditor  has  no  right, 
and,  however  corrupt  may  have  been  the 
Intent  of  the  grantor,  the  conveyance  is 
notfranduIentinIaw,fortheiaw deals  only 
with  those  frauds  by  which  the  rights  of 
others  are  aOected.  The  conveyance  from 
Hodges  to  his  wife  conferred  upon  her  an 
unimpeachable  title  to  the  homestead  ex- 
emption, butthe  land  other  thanthehome- 
stead  she  held  as  trustee  ez  maleOcio  for 
the  creditors  of  her  grantor,  to  the  extent 
that  they  might  be  necessary  for  the  pay- 
ment of  claims  against  him.  If  the  con- 
veyance were  to  be  absolutely  canceled  and 
annulled,  we  could  not  assent  to  the  right 
of  the  creditor  to  compel  the  moi^agee  of 
the  whole  to  subject,  first,  the  homestead 
exemption  to  the  payment  of  the  mort- 
gage debt,  in  order  that  the  non-exempt 
portion  might  be  exonerated  in  favor  ol 
other  creditors.  To  do  this  would  be  to 
extend  a  mortgage  given  by  the  exemp- 
tioniat  upon  the  exempt  property,  as  secu- 
rity for  other  debts  for  which  he  did  not  In- 
tend to  bind  it.  The  rule  of  marshaling 
securities  Is  never  enforced  by  courts  of 
equity  where  to  do  so  would  be  unjust  to 
the  debtor.  Dickson  v.  Chorn,  6  Iowa,  19. 
But,  since  the  court  does  not  cancel  the 
conveyance,  nor  revest  title  in  the  grantor, 
but  leaves  the  title  as  fixed  by  the  parties, 
except  in  so  far  as  the  right  of  the  creditor 
requires  it  to  be  impressed  with  the  trust 
in  his  favor,  we  are  of  opinion  that  the 
complainant  was  entitled  to  require  a  sale 
of  that  portion  of  the  lands  which,  when 
owned  by  Hodges,  constituted  his  home- 
stead forthe  payment  of  debt  due  to  Patty, 
to  the  end  that  the  remainder  may  be  ap- 
plied to  his  debt.  The  fact  that  it  was  ex- 
empt, and  therefore  not  liableto  be  sub- 
jected to  his  creditors,  gave  validity  to  the 
voluntary  transfer  of  it  to  his  wife;  but 
the  influence  of  this  fact  terminated  with 
the  sale,  and  neither  extended  nor  limited 
the  power  which  Mrs.  Hodges  as  owner 
could  thereafter  exercise  over  it.  It  was 
her  property,  absolutely  and  uncondition- 
ally, just  as  though  it  had  never  come  to 
her  from  her  husband.  The  nature  of  her 
right  to  the  exempt  and  non-exempt  por- 
tions Isnotlnfiuenced  by  the  factthat  both 
passed  by  the  same  conveyance,  or  that 
both  were  conveyed  by  her  husband.  As 
to  one,  she  was  owner;  as  to  the  other,  she 
was  trustee  for  the  creditors  of  her  hus- 
band. Holding  a  part  of  the  land  as  such 
trustee,  she  has  for  purposes  other  own  In- 
cumberied  the  whole,  and  by  the  decree  she 
has  secured  has  exonerated  that  part 
which  she  owned  and  had  a  right  to  in- 
cumber, and  by  oneratingthat  with  which, 
as  against  the  complainant,  she  had  no 
right  to  deal,  and  has  therefore  secured  a 
benefit  from  her  own  wrong,  at  the  ex- 
pense of  complainant.  If  we  look  at  the 
land  as  the  debtor  to  Patty,  it  becomes 
clear  that,  as  between  the  two  tracts,  the 
exempt  and  non-exempt,  the  first  is,  in  the 
view  of  a  court  of  equity,  the  principal 
debtor,  and  the  other  a  mere  surety.  The 
money  raised  by  the  mortgage  was  bor- 
rowed by  theowner  of  theexempt  portion, 
and  shecommitted  a  fraud  upon  those  bav- 
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tng  a  right  to  resort  to  the  remainder  for 
the  payment  of  their  debts  by  Including 
It  In  the  mortgage.  We  recognize  the  rule 
that  a  court  of  equity  will  only  marshal 
securities  where  the  creditors  are  cred- 
itors of  the  same  debtor,  but  it  is  subject 
to  the  exception  that,  where  Independent 
equities  exist,  from  which  there  arises  a 
duty  on  the  part  of  one  to  pay  In  exonera- 
tion of  another,  the  court  will  enforce  it  by 
subjecting  the  fund  of  the  principal  debtor. 
Ex  parte  Kendall,  17  Ves.  520;  Dorr  v. 
Shaw,  4  Johns.  Ch.  17. 

The  decree  Is  reversed  on  the  cross-ap- 
peal of  Hlclfey,  and  cause  remanded. 


(87  Hin.  E46) 

Mabks  et  al.  v.  McElrot. 
(Swpreme  Court  of  MittUslppi.    April  81, 1890.) 

iNVAirOT— DiSABiunss— JUBISDIOnOH. 

The  power  conferred  by  the  Cods  of  Hissis- 
•Iltpt  on  courts  of  chanoery  to  remove  the  disabili- 
ties of  minors  Is  a  special  statutory  power,  not  jn- 
dlclal;  and  a  decree  removing  such  disability  is 
not  admissible  In  evldenoe,  in  a  suit  against  a 
minor  for  goods  famished  her,  until  it  is  shown 
that  the  court  acquired  jurisdiction  to  render  it. 

Appeal  from  circuit  court,  Lauderdale 
county;  S.  H.  Terbal,,  Judge. 

J.  S.  JBamin  and  22.  F.  Cochran,  for  ap- 
pellants. WltberapoonA  Witberspoon,tor 
appellee. 

Cooper,  J.  Appellants  sued  Mrs.  McEl- 
roy  to  recover  on  an  account  for  goods 
■old  to  her  before  her  marriage.  She 
pleaded  infancy,  tu  which  the  plaintiffs  re- 
plied that,  before  the  purchase  by  her  of 
the  goods  for  the  price  of  which  suit  was 
brought,  her  disabilities  of  Infancy  bad 
been  removed  by  a  decree  of  the  chancery 
court  of  Hinds  county.  To  this  the  de- 
fendant Eejoined  by  a  general  denial.  On 
the  trial  the  plain  tiffs  offered  in  evidence 
the  decree  alone  of  the  chancery  court,  to 
which  the  defendant  objected  because  it 
was  not  shown  by  said  decree,  or  other- 
wise, that  the  chancery  court  of  Hinds 
county  had  acquired  jurisdiction  of  defend- 
ant to  mtLke  said  decree.  The  objection 
was  sustained,  and  the  decree  excluded. 
The  assignment  of  error  raises  no  other 
question  than  the  action  of  the  court  in 
this  ruling. 

The  evidence  was  properly  excluded. 
The  rules  of  presumption  which  are  applied 
in  reference  to  Judgments  or  decrees  of 
courts  brought  collaterally  Into  review, 
are:  (1)  Where  a  court  of  general  Juris- 
diction,—a  court  of  record,— acting  within 
the  scope  of  its  ordinary  power,  renders 
Judgments  or  decrees,  such  judgments  or 
decrees  will  be  presumed  to  be  in  accord- 
ance with  its  Jurisdiction;  (2)  courts  of 
limited  Jurisdiction — courts  not  of  record 
— are  presumed  to  have  no  Jurisdiction  oth- 
er than  that  shown  to  exist;  (3)  courts  of 
record  exercising  special  powers  conferred 
by  statute  In  derogation  of  the  common 
law,  and  proceeding  according  to  the  stat- 
ute and  not  according  to  the  course  of  the 
common  law,  are,  as  totheir  judgments  or 
decrees  in  such  matters,  upon  the  footing 
of  courts  not  of  record.  Freem.  Judgm. 
|§  122-124, 132,  517,  621,  625;  Williamson  v. 
Berry.  8  How.  495;  Thatcher  t.  Powell,  6 


Wheat.  119;  Pulaski  Co.  v.  Stuart,  28  Qrat. 
872;  Skinnerv.Moore,2Dev.&B.138;  Byrd 
▼.State,  1  How.  (Miss.)  163;  Starlie  v. Gil- 
dart,  4  How.  (Miss.)  267;  Carson  v.  Hunt- 
ington,6Smedes&M.lll;  Cockerel  v.  Wynn, 
12  Smedes  &  M.  117;  Root  v.  McFerrin,  37 
Miss.  1.  The  power  conferred  by  our  Code 
upon  the  chancery  court  to  remove  the 
disabilities  of  minors  is  not  Judicial  in  its 
character.  It  may  be  exercised  by  the  leg- 
islature  without  the  Intervention  of  other 
authority,  or  committed  to  an  officer  or 
commission  having  no  Judicial  authority. 
The  relief  sought  is  private  in  itscharacter, 
affectingno  right  of  others.  Theprivilege, 
and  the  method  of  availing  of  it,  are 
created  and  defined  by  the  statute;  and 
theproceedlngs  arevalld  only  when  in  con- 
formity to  its  regulations.  Under  such 
circumstances,  the  court  but  exercises  a 
statutory  power,  and  it  is  incumbent  upon 
one  relying  upon  the  decree  to  show  that 
the  court  bad  acquired  Jurisdiction  under 
the  law.  No  presumption  of  Jurisdiction 
arises  from  the  mere  fact  of  its  exercliMi 
Lawrence's  Case,  18  Abb.  Pr.  347. 
The  Judgment  is  affirmed. 


Bain  ▼.  Statb. 


07  Hiss.  6G7) 


(Supreme  Court  of  instisglppl.    April  81, 18S0.) 

PeRJUBT — COKMITTED  UKVIB  DUKBBS. 

On  indictment  for  petjury  on  the  trial  of  a 
orlmlnal  case,  it  is  no  defense  that  defendant  was 
induced  to  testify  falsely  by  threats  against  his 
life,  made  out  of  court,  and  some  time  fief  ore  the 
trial. 

Appeal  from  circuit  court,  Attala  coun- 
ty ;  C.  H.  Campbell,  Judge. 

Allen  &  McCool,  for  appellant.  T.  ii.  Mil- 
ler, Atty.  Gen.,  for  the  State. 

Cooper,  J.  The  appellant  has  been  in- 
dicted and  convicted  of  the  offense  of  per> 
Jury.  The  sole  defense  attempted  to  be 
proved  was  that  appellant's  life  had  been 
threatened  by  one  Veto  Dodds  unless  he 
should  go  into  court  and  testify  so  as  to 
criminate  himself  and  certain  other  per- 
sons who  were  suspected  of  having  mur- 
dered a  negro  man  and  bis  wife,  tenants 
upon  the  farm  of  Dodds.  Thecourt  below 
excluded  the  evidence  tendered  to  show 
the  threats,  upon  the  ground  that  it  was 
not  proposed  tobeshown  that  the  threats 
were  made  at  the  instant  of  delivery  of  the 
testimony,  nor  in  the  presence  of  thecourt 
in  which  the  appellant  was  testifying. 
This  ruling  of  the  court  is  the  foundation 
of  the  errors  assigned.  The  assignments 
of  error  other  than  the  first  present  the 
same  question  in  different  forms. 

Counsel  for  appellant  presses  upon  our 
attention,  with  apparent  confidence,  that 
nnraerous  class  of  cases  in  which  the  credi- 
bility of  confessions  or  of  testimony  has 
been  assailed  and  Impeached  by  the  cir- 
cumstances under  which  the  confesslns 
person  or  witness  spoke.  We  fail  to  per- 
ceive their  application  to  the  case  at  bar, 
in  which  the  single  question  is  whether  a 
man  may  Justify  or  excuse  deliberate  per- 
jury against  the  life  and  liberty  of  others 
on  the  ground  that  he  was  coerced  to  the 
perjury  by  fears  engendered  by  the!  threats 
of  others.    We  are  not  aware  that  a  Sim- 
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liar  question  haa  ever  been  presented  for 
decision.  We  can  conceive  ot  cases  in  which 
an  act  criminal  in  its  nature  may  be  com- 
mitted by  one  under  such  circumstances  of 
coercion  as  to  free  him  from  criminality. 
The  impelling  danger,  however,  should  be 
present,  Imminent,  and  impending,  and 
not  to  beavolded.  Such  was  not  thechar- 
acterof  the  duress  here;  and  the  appellant 
was  not  only  possessed  of  the  power  and 
right  of  protecting  himself,  but  he  also 
could  have  appealed  to  the  law  to  shield 
bim  from  the  threatened  danger.  If  Dodds, 
by  whom  the  threats  were  made,  should 
attempt  to  carry  them  into  execution,  the 
appellant  might  la  wfully  oppose  force  to 
force,  and,  if  necessary,  might,  In  the  de- 
fense of  his  person,  lawfully  slay  his  as- 
sailant ;  but,  U  appellant  feared  the  supe- 
rior strength  or  courage  of  Dodds,  he 
might  have  invoked  the  protection  of  the 
court.  The  law  has  made  ample  provis- 
ion for  the  protection  of  persons  and  prop- 
er^ under  precisely  the  circumstances 
named  by  appellant.  By  section  3126  of 
the  Code  It  is  provided  that  "  whenever 
complaint  Is  made  under  oath  by  a  cred- 
ible person  to  any  justice  of  the  peace 
that  any  person  has  threatened  to  com- 
mit any  offense  punishable  by  the  laws  of 
this  state  agrainst  the  person  or  property 
of  another,  and  such  Justice  is  satisfied 
that  there  is  good  reason  to  fear  the  com- 
mission of  such  offense,  he  may  issue  a 
warrant  to  arrest  and  bring  the  person 
complained  of  before  him,  or  some  other 
Justice  of  the  peace;  ajid  the  justice  of  the 
peace  before  whom  such  person  may  be 
brought  shall  examine  into  said  charge, 
tmd,  it  there  be  just  reason  to  apprehend 
that  such  person  will  commit  the  offense, 
he  shall  be  required  by  such  justice  to  en- 
ter Into  bond  or  recognizance  insnchsum, 
and  with  such  sureties,  and  for  such  time 
not  exceeding  twelve  months,  as  said  jus- 
tice may  prescribe,  conditioned  to  keep 
the  peace  towards  the  person  against 
whom  or  whose  property  there  is  reason 
to  fear  the  offense  may  becommitted."  If 
default  be  made  in  giving  the  bond  re- 
quired by  the  justice,  It  is  provided  by  sec- 
tion 3128  that  the  person  so  failing  shall 
be  by  the  officer  committed  to  jail  until 
the  bond  be  given,  or  until  the  expiration 
ot  the  time  for  which  he  was  required  to 
famish  such  security.  The  social  system 
would  be  subverted,  and  there  would  be 
no  protection  for  persons  or  property,  if 
the  fear  of  man,  needlessly  and  cravenly 
entertained,  should  be  held  to  justify  or 
excuse  breaches  of  the  criminal  laws  of  the 
state,  and  to  excuse  or  justify  the  crime  of 
pei'juiy.    The  judgment  is  affirmed. 


aBEEimt,LE  Watek-Wokks  Co.  v.  City  of 
Greenville  et  al. 

(fiuvreTTie  Court  of  Misslsslppt    April  21, 1890.) 

MVNICIPAL  CORPOBA.TIONS — SPECIAI.  CONTBA.OT8. 

Id  the  absence  of  express  statutory  author- 
ity, a  municipal  corporation  cannot  make  a  perma- 
nent and  exclusive  contract  with  a  water  company 
to  build  water-works  and  supply  it  with  water. 
Such  authority  cannot  be  impUed  from  the  gener- 
al power  conferred  by  its  charter  to  contract  for 
the  needs  of  the  municipality. 


Appeal  from  chancery  court.  Washing- 
ton county;  W.  R.  Taioo,  Chancellor. 

The  city  of  Greenville  made  a  contract 
with  the  Greenville  Water-Works  Com- 
pany to  build  a  system  of  water-works  by 
a  certain  time,  but  the  water-works  com- 
pany failed  to  comply  with  the  contract 
by  the  time  specified.  The  city  then  ex- 
tended the  time  allowed  by  the  contract 
to  another  date,  when  thecompany  again 
madedefault.  Thecity  thereupon  canceled 
the  contract,  and  made  a  now  one  with 
the  Delta  Water-Works  Company.  The 
Greenville  Water-Works  Company  filed  Its 
bill  to  enjoin  the  other  company  and  the 
city  from  carrying  out  the  contract,  and 
prayed  for  specific  performance  of  its  con- 
tract by  the  city.  The  city  s  demurrer  to 
the  bill  was  sustained,  and  the  bill  dis- 
missed. The  Greenville  Water-Works 
Company  appeals,  and  asks  the  supreme 
court,  in  any  event,  to  reverse  the  decree, 
and  dismiss  the  bill,  without  prejudice  to 
any  right  it  may  have  under  the  contract. 
Under  its  charter  the  city  had  the  usual 
powers  to  contract  for  the  needs  o(  the 
municipality. 

Pbelps  &  Skinner,  for  appellant.  Camp' 
bell  &  StaiUag,  for  appellees. 

CooPEB,  J.  The  demurrer  was  rightly 
sustained,  and  complainant's  bill  dis- 
missed. There  Is  no  power  given  by  the 
charter  of  the  city  of  Greenville  under 
which  the  municipal  authorities  were  au- 
thorized to  enter  Into  a  contract  by  which 
a  monopoly  for  a  long  series  of  years 
should  be  given  to  complainant  in  supply- 
ing water  to  the  municipality  and  its  in- 
habitants. The  complainant  does  not 
pretend  that  there  was  any  express  power 
conferred  by  the  charter,  but  seeks  to  in- 
fer its  existence  from  the  general  powers 
over  the  subject-matter  of  the  contract. 
It  Is  not  admissible  to  deduce  implied  au- 
thority of  this  character  from  the  mere 
general  delegation  of  theusual  powerover 
the  subject.  Dill.  Mun.  Corp.  §§  692-«97, 
and  authorities  there  cited.  If  the  retusal 
of  a  court  of  chancery  to  decree  specific 
performance  of  the  contract  relied  on  Is 
rea  aclJudlcata,,a,nA  willprecludecomplain- 
ant  from  suit  at  law  to  recover  damages 
for  breach  of  other  stipulations  of  the  con- 
tract, (a  point  we  do  not  decide,)  we  are 
unable  to  perceive  any  reason  for  direct- 
ing a  dismissal  ottbe  bill  without  preju- 
dice. 

Decree  affirmed. 

(8>  Ala.  807) 

Chipman  et  aL  v.  Stebn  et  al. 

{Supreme  Court  of  Alabama.    April  8, 1890.) 

Sai,b  bt  Ihsolvbnt  Debtob — Pbbfbbbbd  Cbed- 

JTOB — FbAUD. 

1.  A  sale  by  an  insolvent  debtor  to  one  of  his 
creditors  in  consideration  of  his  debt,  and  of  the 
payment  by  him  of  debts  due  some  of  the  other 
creditors,  is  valid,  if  tbe  entire  consideration 
amounts  to  the  fair  value  of  the  goods  sold,  and  no 
benefit  is  reserved  to  the  debtor. 

2.  Where  the  property  sold  consists  of  several 
kinds,  the  fact  that  some  of  it  is  sold  at  less  than 
its  value  does  not  render  the  sale  fraudulent,  if  the 
valuation  placed  on  the  other  property  exceeds  its 
real  value,  so  that  the  whole  market  value  of  all  the 
property  together  does  not  exceed  the  considera- 
tion. 
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8,  The  fact  that  the  leasehold  was  not  included 
in  the  original  bill  of  sale,  but  was  made  to  appear 
therein,  after  its  execution  and  registration,  by  an 
alteration  by  a  person  other  than  the  purchaser, 
does  not  make  the  sale  fraudulent,  since  such  al- 
teration can  only  affect  the  validity  of  the  sale  as 
between  the  parties  to  it. 

Apjjeal  from  chancery  court,  Mobile  coun- 
ty ;  Thomas  W.  CoiiEMAN,  Chancellor. 

Suit  in  equity  by  Stei-n  &  Co.  against 
Ctaipman,  Galley  &  Co.  to  set  aside  a  sale 
of  goods  by  A.  Curtis  &  Co.  to  defendants 
for  fraud.  On  submission  ol  the  cause  for 
flnaJ  decree  on  the  pleadings  and  proof, 
the  chancellor  decreed  that  complainants 
were  entitled  to  the  relief  prayed,  and  set 
ajsidetbe  sale  as  trandulent.  Defendants 
appeal. 

AT.  D.  Wlckersbam  and  B.  P.  Desbon,  for 
appell  ants.  Pillans,  Torrey  <£  Hana  w,  f o  r 
appellees. 

Clopton,  J.  On  November  80,  1887, 
Adam  Corlds,  a  merchant  engaged  in  the 
retail  boot  and  shoe  business  in  Mobile 
under  the  name  of "  A.  Curtis  &  Co., "  sold 
and  transferred  his  entire  property,  not 
claimed  as  exempt,  to  Cbipman,  Calley  & 
Co.  Appellees,  who  were,  prior  to  and  at 
thetimeof  the  sale,  creditors  of  A.Curtis  & 
Co.,  by  the  bill  assail  the  transaction  as 
fraudulent.  The  consideration  paid  was 
the  payment  and  satisfaction  of  an  indebt- 
edness due  by  Curtis  &  Co.  to  Cbipman, 
Calley  &  Co.,  and  their  promise  and  agree- 
ment to  pay  debts  due  by  blm  to  other 
named  persons,  amounting  in  the  aggre- 
gate to  $6,445.43.  The  transaction  was 
evidenced  by  three  different  written  instru- 
ments,—a  bill  of  sale  to  the  stock  of  goods, 
book-accounts,  and  store  fixtures  and 
equipments;  an  assignment  of  the  lease- 
bold  interest  in  the  store-house  then  occu- 
pied by  .Curtis ;  and  an  agreement  tor  the 
satisfaction  and  payment  ot  the  specified 
debts.  Complainants  do  not  controvert 
the  rule,  well  settled  by  repeated  decisions 
of  this  court,  that  an  insolvent  debtor 
may  prefer  one  or  more  ot  his  creditors  to 
the  exclusion  of  others,  and  that  an  abso- 
lute sale  of  the  whole  of  his  property  in 
payment  ot  an  antecedent  i>ODa  Sde  debt, 
at  areasonably  fair  price,not  reserving  or 
securing  to  himself  any  benefit  or  trust  by 
which  he  may  be  benefited,  Is  valid,  and 
will  be  sustained,  whatever  may  have  been 
his  intentions,  and  whatever  notice  the 
preferred  creditor  may  have  ot  such  inten- 
tions. Neither  is  the  transaction  rendered 
fraudulent  by  reason  of  an  express  stipula- 
tion that  the  purchasing  creditor  will  pay 
debts  due  to  other  specified  creditors,  and 
sncb  debts  are  in  tact  paid.  Hodges  v. 
Coleman,  76  Ala.  103;  Levy  v.  Williams,  79 
Ala.  171;  Ranlsln  v.  Vandiver,  78  Ala.  562. 

In  the  original  bill  the  main  attack  was 
made  on  the  alleged  grounds  thatthe  value 
of  thestock  of  goods,  accounts,  and  fixtures 
was  greatly  in  excess  ot  the  amount  ot  the 
indebtedness  to  Chlpman,  Calley  &  Co..  and 
of  the  debts  assumed  to  be  paid,  and  that 
a  secret  understanding  existed  whereby  a 
benefit  was  reserved  to  Curtis.  The 
amendment  to  the  bill  specifically  charges 
that  the  transfer  of  the  leasehold  Interest 
was  upon  a  secretconslderatlonto  be  paid 
to  Curtis,  or  was  without  consideration. 


and  operated  to  secure  a  benefit  to  him, 
and  to  put  the  leasehold  beyond  the  reach 
of  his  creditors.  The  amount  and  bon»  . 
edea  of  the  debts,  the  payment  of  which 
constituted  the  consideration  price  of  the 
property,  are  not  controverted.  The 
amended  bill  alleges  that  at  the  time  of, 
and  contemporaneously  with,  the  making 
of  the  bill  ot  sale,  Curtis,  in  addition  to 
the  goods  and  other  property  mentioned 
therein,  sold  or  translerred  to  Chipman, 
Calley  &  Co.  the  leasehold  interest  in  the 
store-house;  and  the  evidence  shows  that 
all  the  written  instruments  were  executed 
on  the  same  day,  and  constitnted  one  and 
the  same  transacton,  and  that  the  prop- 
erty mentioned  in  the  bill  of  sale  and  the 
leasehold  were  included  in  the  sale.  In 
the  trade  the  stock  ot  goods  was  estimat- 
ed at  75  cents  on  the  dollar  of  the  invoice 
or  cost  price,  the  book-accounts  at  f  260, 
and  the  store  fixtures  and  equipments  at 
fS88.08,  making  an  aggregate  of  $6,997.43. 
Having  carefuUy  considered  the  evidence 
relating  to  the  value  ot  the  property,  we 
are  forced  to  differ  with  the  chancellor  as 
to  his  conclusion  in  this  regard.  The 
weight  to  be  given  to  the  opinion  of  wit- 
nesses ot  the  value  of  property  depends  on 
their  experience  in  dealing  in  such  proper- 
ty, and  their  knowledge  of  its  condition. 
All  the  witnesses,  with  one  exception,  ex- 
amined on  part  ot  complainants  as  to  val- 
ue, and  several  examined  by  defendants, 
wereunacquaintedwitb  thestock  ot  goods 
or  its  condition.  It  therefore  becomes 
material  to  ascertain  as  nearly  as  prac- 
ticable the  real  condition  of  the  stock  at 
the  time  of  the  sale.  The  evidence  shows 
that  part  ot  the  stock  on  hand  consisted 
ot  goods  recovered  by  Curtis  after  being 
burned  out,  in  1886;  that  the  goods  which 
he  purchased  prior  to  March,  1887,  had 
been  on  hand  from  8  to  14  months,  sales 
having  been  made  therefrom  which  were 
not  replenished,  and  a  portion  shop-worn, 
and  the  amount  oi  the  goods  purchased 
from  the  let  of  August  to  the  time  of  the 
sale  was  aboutf  2,000.  From  thetact  that 
the  part  ot  the  stock  taken  by  Curtis  as 
exempt  was  valued  by  him  at  5  per  cent, 
less  than  the  original  cost,  it  is  evident 
that  they  were  selected  from  the  new 
goods.  From  the  testimony  of  the  wit- 
nesses who  knew  the  stock,  and  of  those 
who  examined  the  portion  shipped  to  Bos- 
ton, it  sufficiently  appears  that  the  stock 
of  boots  and  shoes,  at  the  time  ot  the  sale, 
consisted  of  several  hundred  dollars' worth, 
—about  $900,— which  were  greatly  dam- 
aged by  fire  and  water;  some  worthless. 
One-halt  or  more  ot  the  balance  was  brok- 
en stock,  which  had  not  been  replenished, 
and  some  shop-worn ;  the  remainder  be- 
ing new  goods,  in  the  original  condition, 
from  which  some  sales  had  been  made. 
The  hypothesis  on  which  the  witnesses 
who  testified  that  the  depreciation  in 
value  at  the  expiration  of  14  months'  busi- 
ness would  not  exceed  10  or  15  per  cent, 
was  that  thestock  ot  boots  and  shoes  had 
been  bought  and  kept  In  store  in  the  usual 
course  of  trade,  with  the  usual  replenish- 
ing of  the  same  in  consequence  of  sules; 
and  the  hypothesis  on  which  defendants*' 
witnesses  based  their  opinion  of  the 
value  was  the  condition  ot  the  stock,  sab- 
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stantially  as  we  find  it  to  have  been. 
Generally,  the  controlling  determination 
ol  the  value  of  property  is  what  it  would 
fielltorin  the  market;  not  the  deprecia- 
tion in  value,  the  busintes  being  continued. 
When  the  witnesaea  on  both  aidee  were 
asked  for  what  sura  the  stock  would  have 
sold  if  sold  in  bulk  for  cash,  they  generally 
agreed  that  it  would  not  have  brought 
more  than  76  cents  on  the  dollar  of  the 
original  cost. 

Also,  there  were  other  articles  of  prop- 
erty included  in  the  sales, — the  book-ac- 
counts, store  fixtures,  and  leasehold.  The 
sale  was  an  entirety,  each  kind  of  prop- 
erty being  an  integral  part.  In  such  case 
it  should  not  be  declared  fraudulent  be- 
cause the  parties  may  have  placed  on  one 
kind  of  property  a  valuation  materially 
less  than  its  real  value,  If  the  valuation 
placed  on  the  other  kinds  of  property  ex- 
ceed their  real  value  to  such  extent  that 
the  market  value  of  the  entire  property 
does  not  exceed  the  consideration  paid. 
The  inquiry  is,  was  all  the  property  sold 
at  a  reasonably  fair  price,  taken  as  a 
whole?  It  is  evident  that  the  store  fixt- 
ures and  equipmentii  were  estimated 
greatly  in  excess  of  their  value  a  t  least 
fSOO.  Calley  testifies  that  he  estimated,  if 
the  loss  on  the  lease  did  not  exceed  $300, 
his  firm  would  come  out  fairly  well,  but 
that  be  regarded  the  value  of  the  lease- 
hold as  merelynominal, because  thechance 
of  reletting  the  store  for  the  balance  of 
the  year  was  so  unfavorable.  This  ac- 
cords with  the  testimony  of  the  real-estate 
dealers,  who  testified  that,  the  time  for 
renting  having  passed,  the  leasehold  pos- 
sessed no  fixed  value,  from  the  fact  that 
whether  or  not  the  store  could  have  been 
rented  depended  upon  conting(>ncies  which 
might  or  might  not  arise.  On  account  of 
thebappening  uf  unforeseen  conttngencies, 
—a  fire,  and  the  change  of  location  of  a 
merchant,— they  did  realize  $S77.60in  addi- 
tion to  two  months'  occupancy.  If  the 
tunonnt  thus  realized,  and  its  rental  value 
for  the  time  occupied,  be  estimated  as  the 
value  of  the  leasehold,  the  aggregate  value 
of  the  whole  property  sold  does  not  exceed 
the  consideration  paid.  This  conclusion 
Is  sustained  by  the  amount  of  the  pro- 
ceeds realized  from  the  snsequent  sales  of 
the  property,  including  the  portion  of  the 
stock  sold  by  the  sheriff. 

The  inference  of  reservation  of  a  secret 
benefit  to  the  debtor  is  founded  mainly  on 
the  facts  that  the  leasehold  is  not  men- 
tioned in  the  bill  of  sale,  or  in  the  agree- 
ment as  recorded,  and  in  its  alleged  sup- 
pression, both  in  the  pleadings  and  testi- 
mony until  the  bill  was  amended  It  is 
insisted  that  this  was  done  for  the  purpose 
of  deceiving  the  other  creditors  of  Curtis, 
and  that  the  debts  ag^reed  to  be  paid  were 
used  to  cover  and  hide  out  the  leasehold 
interest.  Allusion  may  here  be  made  to 
the  controversy  which  arose  during  the 
prog^ress  of  the  cause  respecting  the  time 
when  an  alteration  apparent  on  the  face 
of  the  agreement  was  made,  by  the  erasure 
of  the  word  "in, "substituting  "and, "  so 
that  it  reads,  "the  fixtures  and  equipments 
of  every  kind  belonging  to  him,  and  said 
store, "  instead  of  "In  said  store,"  as  it 
was  originally  written  and  recorded.    If 


admitted  that  the  alteration  was  made 
after  the  agreement  was  signed  and  re- 
corded, the  rights  of  Chipman,  Calley  & 
Co.  do  not  necessarily  depend  upon  the  as- 
certainment of  the  time  of  the  alteration. 
It  could  atlect  the  validity  of  the  agree- 
ment only  as  between  the  parties  to  it ; 
and,  as  Chipman,  Calley  %  Co.  did  not 
know  and  had  nothingtodo  wlthit,itcan- 
not  operate  to  taint  with  fraud  a  pre- 
vious transaction  free  therefrom  when 
made.  It  may,  however,  be  regarded  a 
circumstance  bearing  on  the  bona  Sdes  of 
the  transaction,  to  be  considered  in  con- 
nection with  other  circumstances  proved. 
Did  the  record  sustain  the  contention  of 
counsel  that,  up  to  the  time  of  the  amend- 
ment of  the  original  bill,  nothing  in  the 
testimony  or  papers  filed  in  the  cause  in- 
dicated that  the  transfer  of  the  leasehold 
interest  was  included  in  the  agreement  to 
sell,  or  that  such  transfer  was  contem- 
plated, and  that  Calley  and  Curtis  are  si- 
lent in  their  depositions  first  taken  on  the 
subject  of  the  leasehold,  or  any  transaction 
in  reference  to  the  lease,  this  would  au- 
thorize the  inference  of  intentional  con- 
cealment. But  this  contention  is  founded 
in  a  misapprehension  of  the  pleadings  and 
the  testimony,  unless  it  is  intended  to  be 
confined  to  the  written  agreement.  On 
examination  of  the  original  bill,  we  find 
that  It  alleges  that  Johnson  claimed  to  be 
in  possession  of  the  stock  of  goods  and 
the  store  as  the  agent  of  Chipman,  Calley 
&  Co.,  and  was  carrying  on  the  business; 
and  the  agreement  attached  to  the  answer 
of  Curtis  shows  that  the  notes  given  by 
him  for  the  rent  of  the  store,  amounting 
to  f76G,  constituted  a  part  of  the  debts 
agreed  to  be  paid  by  them.  Possession 
and  continued  occupation,  in  connection 
with  an  agreement  to  pay  the  rent  for  the 
entire  year,  only  one  month  of  which  had 
then  expired,  would  seem  to  indicate  the 
acquisition  of  the  lease.  The  bill  was 
amended  on  April  2S,  1888.  On  the  day 
preceding,  the  deposition  of  Calley  first 
taken  was  published.  In  this  deposition 
he  states  that  his  firm  occupied  the  store 
after  the  purchase  until  they  discontinued 
business, — about  two  months, — and  made 
every  possible  effort  to  relet  it,  which  they 
eventually  succeeded  in  doing.  Also,  in 
answer  to  an  interrogatory  propounded 
on  his  cross-examination,  he  states  that 
they  took  a  lease  of  the  store  November 
80. 1887,  from  Curtis.  In  Curtis'  first  depo- 
sition, taken  on  oral  examination,  March 
13, 18^,  after  giving  a  general  statement 
of  the  transaction,  and  after  saying  that 
Chipman,  Calley  &  Co.  assumed  the  pay- 
ment of  the  rent,  he  states  that  he  trans- 
ferred the  lease  to  them.  From  the  exam- 
ination of  these  witnesses  it  appears  that 
the  parties  considered  theleaseof  thestore 
to  be  an  issue.  At  least  the  witnesses 
were  not  silent  in  reference  to  it.  We 
shall  not  decide  at  what  time  the  altera- 
tion of  the  agreement  was  made,  but  sim- 
ply remark  that  it  does  not  appear  to 
have  been  made  for  any  purpose  other 
than  to  make  the  agreement  conform  to 
the  real  transaction.  The  recitals  of  the 
bill  of  sale  and  agreement,  as  we  construe 
them,  are  not  untrue.  They  speak  the 
truth  so  far  as  they  go,  but  not  tbe  whole 
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troth ;  for  the  evidence  leaves  no  room  for 
doubt,  that  the  leasehold  was  included  in 
the  sale,  and  the  amended  bill  so  avers. 
The  arrangement  by  which  the  lease  was 
assigned  by  Indorsement  thereon,  a  bill  u( 
sale  to  the  store  and  fixtures  executed,  and 
an  agreement  between  the  parties  specify- 
ing the  debts  which  Chipman,  Galley  &  Co. 
were  to  pay,  seems  simple  and  natural. 

In  Carterv.Coleman,84Ala.  256,4  South. 
Bep.  151,  It  is  said :  "So  longastbe  law  al- 
lows a  failing  debtor  to  prefer  some  of  his 
creditors  at  the  expense  of  others,  it  per- 
mits. If  it  does  not  Invite,  a  race  of  dili- 
gence. The  points  of  inquiry  in  such 
transaction  are  the  bona,  Sdes  and  suffi- 
ciency of  the  consideration,  and  the  ques- 
tion of  benefit,  open  or  secret,  reserved  or 
secured  to  the  paying  debtor.  If  the  con- 
tract be  unassailable  at  these  points  of  at- 
tack, It  is  impregnable. "  We  have  shown 
that  the  value  of  the  whole  property, 
whether  determined  by  the  evidence  or  the 
actual  proceeds  realized  subsequently,  did 
not  exceed  the  consideration  paid.  Chip- 
man,  Calley  &  Co.  have  either  paid  the 
debts  agreed  to  be  paid  by  them,  or  have 
given  th^r  obligations  to  pay  them,  and 
Curtis  has  been  dischai^ed ;  and,  unless  we 
totally  disregard  the  testimony  of  the  wit- 
nesses, no  benefit  was  reserved  to  the 
debtor.  The  transaction  is  uuassailal)le 
at  the  points  of  attaclc  suggested  in  Car- 
ter V.  Coleman,  supra. 

Reversed  and  remanded. 

(»  AU.  81)  


Word  v.  Word. 
{Supreme  Court  of  Alabama.    April  14, 1890.) 

SUKVTVIHO  FaBTHBR — ASKINISTBATtON. 

1.  A  snit  against  the  surviving  partner  and  ad- 
ministrator of  his  deoeased  partner  for  a  settle- 
ment of  the  partnership  accounts,  brought  within 
six  months  after  the  grant  of  administration,  can- 
not be  maintained  under  Code  Ala.  1886,  $  22a<), 
which  provides  that  "no  suit  must  be  commenced 
a^inst  an  executor  or  adminstrator  as  such  untU 
SIX  months,  and  no  judgment  rendered  against 
him  as  such  until  eighteen  months,  after  the  grant 
of  letters  testamentary  or  of  administration. " 

2.  A  demurrer  to  a  bill  to  settle  the  estate  of  a 
person  who  died  without  descendants,  on  the 
ground  that  it  does  not  state  whether  there  are 
other  collateral  relations  than  the  one  sued,  will 
be  sustained,  since  all  collateral  relations  are  nec- 
essary parties  to  such  proceeding,  under  Code  Ala. 
1886.  Is  1916, 1917,  1919, 1924,  relating  to  the  distri- 
bution of  estates  among  colmteral  relations. 

8.  It  is  the  duty  of  a  surviving  partner  to  talce 
an  account  of  stock,  and  keep  a  record  of  all  sales 
of  the  partnership  effects ,  and  if  he  fails  to  do  so, 
and  there  is  danger  of  loss  to  the  estate  of  the  de- 
ceased, a  receiver  may  be  appointed. 

Appeal  from  chancery  court,  Cherokee 
county;  Thomas  Cobbb,  Chancellor. 

Suit  in  equity  by  Belle  Word  against 
Charles  P.  Word,  administrator  and  sur- 
viving partner  of  Samuel  P.  Word,  for  a 
settlement  of  the  estate.  Code  Ala.  1886, 
§  2263,  provides  thafno  suitmust  be  com- 
menced against  an  executor  or  administra- 
tor, as  such,  until  six  months,  and  no 
Judgment  rendered  against  him  as  such 
until  eighteen  months,  after  the  grant  of 
letters  testamentary  or  of  adminlstratiou. 

Matthews  &  Daniel,  for  appellant. 

Stone,  C.  J.  Word  Bros.,  composed  of 
Samuel  P.  and  Charles  P.  Word,  were  mer- 


chants, copartners.  The  firm  was  dissolved 
by  the  death,  intestate,  of  Samuel  P.,  in 
November,  1888.  After  40  days,  Charles  P. 
Word  was  appointed  administrator  of 
Samuel  P.'s  estate.  Balle  Word  is  the  sur- 
viving widow  of  Samuel  P.,  but  he  left  no 
descendants.  If  he  left  brothers  and  sis- 
ters or  their  descendants,  other  than  the 
said  Charles  P.,  the  record  does  not  inform 
us  of  it.  It  is  silent  on  the  subject  of  such 
collateral  relations. 

The  present  bill  was  filed  by  Belle  Word, 
March  15, 1889,  about  four  months  after 
the  death  of  her  husband,  and  it  makes 
Charles  P.  sole  defendant,  suing  him  both 
as  an  individual  and  as  administrator  of 
Samuel  P.  It  avers  that  the  firm  owed  no 
debts,  and  its  purpose,  as  shown  by  the 
prayer,  is  to  obtain  a  settlement  of  the 
partnership  accounts  between  the  part- 
ners, and  to  have  Charles  P.  account  for 
and  pay  over  the  share  of  Samuel  P.,  his 
deceased  copartner.  There  is  no  other 
specific  prayer  for  relief,  and  no  prayer  for 
injunction  or  other  restraining  order.  The 
defendant  demurred  to  the  bill,  assigning 
many  grounds,  and  pleaded  that  the  suit 
was  prematurely  brought,bdng  institnted 
within  less  than  six  months  after  the  grtmt 
of  administration.  Code  1886,  §  2263.  The 
chancellor  overruled  most  of  the  grounds 
of  demurrer  to  the  bill,  and  sustained  a  de- 
murrer to  the  plea.  From  those  rulings 
the  present  appeal  is  prosecuted. 

Framed,  as  the  present  bill  is,  for  a  set- 
tlement of  the  partnership,  suit  was  prema- 
turely brought,  and  the  plea  ought  tohave 
been  sustained.  There  is  an  additional 
phase  of  this  question.  Mrs.  Belle  Word 
claims  as  surviving  widow  and  distributee 
of  her  deceased  husband,  and  she  cannot 
compel  the  administrator,  against  bis  con- 
sent, to  settle  and  distribute  that  estate, 
until  the  expiration  of  18  months  after  his 
appointmenmt.  Carroll  v.  Richardson,  87 
Ala.  605,  6  South.  Rep.  342. 

The  second  ground  of  the  demurrer  to 
the  bill  ought  to  have  been  sustained.  All 
the  collateral  relations  entitled  to  share 
in  the  distribution  of  Samuel  P.'s  estate 
were  proper  and  necessary  parties;  and. 
if  there  were  none  other  than  complainant 
and  defendant,  that  fact  ought  to  have 
been  averred.  Code  1886,  §§  1915, 1917, 1019, 
1924. 

The  seventh  and  ninth  grounds  of  de- 
murrer oughttohave  been  sustained.  The 
averments  of  the  bill,  in  several  particulars 
arenot  specific  enough.  If  the  partnership, 
interests  were  equal,  (the  law  presumes 
they  were  unless  the  contrary  is  averred,) 
the  eighth  ground  of  demurrer  is  not  well 
taken.  If  there  were  any  peculiar,  excep- 
tional provisions  in  the  agreement  of  part- 
nership, on  which  exceptional  relief  is 
prayed,  they  ought  to  be  stated.  If  the 
livery  stable,  its  stock  and  vehicles,  were 
the  individual  property  of  Samuel  P.,  then 
Charles  P.  had  no  right  to  interfere  with 
them  as  surviving  partner.  As  adminis- 
trator, however,  he  could  exercise  such 
powers  as  the  statutes  confer  upon  hlra. 
And  the  same  remark  is  applicable  to  the 
household  and  kitchen  furniture.  Tbe 
widow's  right  of  exemptions,  however, 
may  be  asserted  in  these  individual  prop- 
erties, and,  if  necessary  to  their  comple- 
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ment,  In  Samuel  r.'s  share  of  the  partner- 
ship effects,  after  the  debts  of  the  firm  are 
paid.  These  individual  properties,  U 
owned  entirely  by  Sanmel  P.,  have  noth- 
ing to  do  with  the  settlement  of  the  part- 
nership account  between  the  partners,  un- 
less, after  exhausting  all  the  partnership 
effects,  a  balance  is  found  due  from  the  es- 
tate of  Samuel  P.  to  the  survivor. 

The  purpose  of  the  bill  is  to  charge 
Charles  P.  Word,  as  surviving  partner, 
with  the  partnership  effects,  to  the  control 
of  which  he  succeeded  on  the  death  of  Sam- 
uel P.  In  this  phase  of  the  bill  it  is  only 
with  effects  he  acquired  control  of  by  vir- 
tue uf  his  survivorship  that  he  can  be  held 
to  account.  Beyond  the  security  found  in 
any  partnership  effects  that  may  remain 
unconverted,  the  relief,  if  any  be  obtained 
for  his  maladministration,  will  be  only  a 
decree  against  him  personally.  There  la 
nothing:  in  the  third  ground  of  demurrer. 

The  bill  charges  the  defendant  with  con- 
duct that  cannot  be  justified.  Although 
the  law,  on  the  death  of  his  copartner, 
clothed  him  with  the  legal  title  to  the 
partnership  effects,  they  did  not  become 
his  In  individual  right.  He  took  them  in 
trust,  and  subject  to  a  lien,  for  the  pur- 
pose— First,  of  paying  all  debts  of  the 
partnership;  and,  second,  of  accounting 
to  the  estate  of  his  deceased  copartner 
for  the  share  to  which  it  was  entitled. 
Lindl.  Partn.  (Amer.  Ed.)  bottom  pp.  597, 
598,  600,  601,  993,1007.  If  the  survivor  neg- 
lected to  takn  an  account  of  stock,  and 
fails  to  keep  an  account  of  sales,  he  does 
not  properly  execute  the  trust  the  law  has 
cast  upon  him.  And  if  he  is  acting  thus 
negligently  or  faithlessly,  and  there  Is 
danger  that  the  estate  of  his  deceased  co- 
partner will  suffer  by  reason  of  his  inabil- 
ity to  make  good  his  default, — or,  rather, 
that  there  is  danger  that  he  cannot  be 
compelled  to  make  it  good, — then,  upon  a 
proper  bill,  with  proper  averments  and 
proper  prayer  for  relief,  we  will  not  say 
the  effects  should  not  be  placed  in  the 
hands  of  a  receiver,  or  the  said  (Charles  P. 
placed  under  a  bond  to  faithfully  account, 
as  the  chancellor  may  deem  expedient  and 
necessary.  High.  Rec.  (2d  Ed.)  §§  476, 
477,  489,  490,  493,  531,  532. 

In  seeking  the  appointment  of  a  re- 
ceiver, the  rules  we  have  heretofore  de- 
clared should  be  carefully  conformed  to. 
Briarfleld  Iron-Works  Co.  v.  Foster,  54  Ala. 
622;  Hughes  v.  Hatchett,  55  Ala.  631;  Weis 
V.  Goetter,  72  Ala.  251»;  Moritz  v.  Miller.  87 
Ala.  331,  6  South.  Rep.  269;  Thompson  r. 
Manufacturing  Co.,  87  Ala.  733,  6  South. 
Bep.  928;  Dolllns  v.  Lindsey,  ante,  284. 
Proceedings,  such  as  herein  last  indicated, 
may  be  instituted  at  any  time  after  the 
trust  Is  entered  upon,  provided  the  condi- 
"tlons  exist  which  authorize  the  court  to 
Interfere  with  the  possession  of  the  snrvlv- 
Ing  partner.    Reversed  and  remanded. 


(8»A1&.  S2} 


Kemp  v.  State. 


(Supreme  Court  of  Alabama.    April  9, 1890.) 

QvAKB  Juki — Imf^nbuno — Lakcent — Evidenob. 

1.  Since  Acts  Ala.  1886-87,  pp.  161-158,  $  17, 

providing  for  the  organization  of  juries,  leaves  in 

force  all  former  laws  not  In  conflict  tfaerewitb,  and 


makes  no  provision  for  the  organization  of  juries 
on  failure  of  the  proper  officers  to  draw  and  sum- 
mon them,  a  special  grand  jury,  in  case  of  such 
failure,  may  be  summoned  by  order  of  tbe  court, 
under  Code  Ala.  §  4816,  which  provides  that  if, 
through  neglect  of  the  proper  officers,  no  grand 
jury  is  returned  to  serve  at  any  term  of  the  court, 
the  court  may  by  a  special  order  direct  tbe  sheriff 
to  summon  one  lortbwith. 

3.  On  indictment  for  the  larceny  of  hogs,  there 
was  evidence  that  the  owner  of  the  hogs,  hearing 
two  reports  of  a  ^un  and  the  squeal  of  a  hog,  hur- 
ried in  the  direction  of  the  noise,  and  on  reaching 
the  place  beard  some  one  running;  tbat  be  found 
two  of  his  bogs  dead,  one  with  its  throat  cut;  tbat 
defendant  was  on  ttiat  morning  in  tbe  neighbor- 
hood, with  a  ^n,  on  tbe  pretense  of  duck  shoot- 
ing; that  be  nastily  left  the  vicinity;  that  in  the 
evening  defendant  told  the  owner  he  would  tell 
him  on  Monday  who  did  the  shooting;  and  that  on 
Monday  be  fled  from  tbe  county.  Meld,  tbat  the 
evidence  was  sufficient  to  go  to  the  jury. 

8.  Bucb  evidence  sufficiently  established  the 
eorpits  delictu 

4.  Shooting  the  hogs,  and  cutting  tbe  throat  of 
one  of  them,  was  sufficient  asportation. 

6.  Evidence  tbat  a  third  person,  who  was  sus- 
pected of  the  crime,  fled  from  the  county  soon 
after  it  was  committed,  is  inadmissible. 

Appeal  from  circuit  court,  Sumter  coun- 
ty; S.  H.  Sprott,  Judge. 

The  defendant  in  this  case  was  Indicted 
for  grand  larceny  in  feloniously  taking  and 
carrying  away  a  hog,  the  property  of  an- 
other. In  tbe  organization  of  the  grand 
jury  which  found  the  Indictment,  It  ap- 
peared to  the  court  that  the  jury  commis- 
sioners had  not  drawn  grand  and  petit  ju- 
ries to  serve  at  that  term  of  the  court ;  and 
thereupon  the  court  ordered  the  sheriff  to 
forthwith  "summon  eighteen  persons  qual- 
ified to  serve  as  grand  jnrorsfor  this  term 
of  the  court."  Upon  such  an  order  the 
sheriff  summoned  the  number  required, 
and  the  grand  jury  was  then  duly  organ- 
ized as  required  by  law. 

The  evidence  on  the  part  of  the  state 
tended  to  show  that  the  hogs  of  one  White 
were  near  Beaver  pond,  near  said  White's 
house;  that  on  the  day  the  hogs  were 
killed  the  said  White  was  at  tbe  house  of 
one  Knox,  when  he  heard  two  reports  of 
a  gun,  and  then  beard  a  bog  squeal ;  that 
he  went  In  the  direction  of  where  the  gun 
was  fired  with  his  dogs ;  that  on  coming 
up  to  the  place  he  heard  some  one  running, 
but  could  not  see  him ;  that  he  found  two 
of  his  hogs  dead,  and  one  of  them  had  its 
throat  cut;  that  defendant  was  seen  that 
morning  with  a  gun,  and  was  at  Beaver 
pond  under  the  pretense  of  duck  hunting; 
that  he  ran  out  of  the  swamp  of  Beaver 
pond ;  tbat  his  hat  was  found  somewhere 
near  where  the  hogs  were  killed ;  that  on 
the  evening  of  the  same  day  defendant  told 
White  that  if  he'would  wait  until  Monday 
morning,  he  would  then  put  him  on  the 
track  of  who  killed  the  hogs;  and  that  de- 
fendant left  the  neighborhood,  and  was 
arrested  in  an  adjoining  county.  The  ev- 
idence in  behalf  of  defendant  tended  to 
show  that  one  Lee  Jackson,  who  was  with 
defendant  the  morning  the  hogs  were  killed, 
was  the  one  who  killed  them  ;  that,  when 
the  gun  was  fired  by  Jackson,  defendant 
ran,  and  dropped  his  hat,  but  was  afraid 
to  stop  and  pick  it  up ;  and  that  the  rea- 
son he  ran  was  that  he  was  afraid  some 
one  would  think  he  killed  the  hogs.  On 
tbe  cross-examination  of  one  of  the  state's 
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witnesses,  defendant  asked  where  Lee  Jack- 
son was.  The  state  objected  to  this  ques- 
tion, and  tbecoart  sustained  the  objection ; 
and  defendant  excepted.  The  witness  was 
then  asked  whether  said  Lee  Jackson  did 
not,  B  oon  after  the  killing  of  the  hogs,  flee 
the  county.  But  on  objection  by  the  state 
the  court  refused  to  allow  this  question, 
whereupon  defendant  excepted.  The  good 
character  of  defendant  was  proved. 

At  the  close  of  the  testimony,  defendant 
asked  the  court  to  give  the  following 
charge:  "If  the  jury  believe  the  evidence, 
they  must  find  the  defendant  not  guilty. " 
The  court  refused  to  give  this  charge,  and 
defendant  excepted. 

Altman  A  Patton,  tor  appellant.  W.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

McCt.eli.an,  J.  By  section  17  of  an  act 
"to  more  effectually  secure  competent  and 
well-quallfled  jurors  in  the  several  counties 
of  this  state,"  (Acts  1888-87,  pp.  151-158,) 
all  laws  then  in  force  In  relation  to  jurors, 
their  drawing,  selecting,  or  qualification, 
not  in  conflict  with  the  provisions  of  the 
act,  are  continued  in  full  force  and  eflect. 
The  act  contains  no  proTision  for  the  or- 
ganization of  juries  in  the  event  the  officers 
charged  with  the  duty  of  drawing  ajid  se- 
lection should  fail  to  perform  it,  and  hence 
no  juries  be  provided  tor  any  term  of  the 
circuit  court;  nor  does  it  contain  any 
provision  at  all  in  conflict  with  section 
4316 1  of  the  <'ode,  which  was  then  in  force, 
and  which  provides  for  the  organization 
of  special  juries  by  the  court  itself  in  the 
contingency  referred  to.  That  section 
was  ther^ore  not  repealed  by  the  act  of 
1887;  and  under  it — no  juries  having  been 
drawn  and  summoned  by  the  commission- 
em,  upon  whom  the  duty  devolved— the 
circuit  court  properly  drew,  summoned, 
and  organized  the  grand  jury  which  re- 
turned the  indictment  asrainst  the  appe- 
lant. 

The  evidence  in  this  case  sufSclently  es- 
tablishes the  corpus  delicti.  The  asporta- 
tion shown  wasBuflflcient.  Croom  v.  State, 
71  Ala.  14;  Edmonds  v.  State,  70  Ala.  8. 

There  was  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the 
offense  charged.  His  presence  sufficiently 
near'  the  scene  ot  the  crime  to  have  been 
the  author  of  it,  and  the  fact  that  he  was 
provided  with  the  means  or  instrument  of 
the  kind  with  which  the  act  was  done,  ap- 

gears  in  evidence.  It  further  appears  that 
e  hastily  left  the  immediate  vicinity,  im- 
pliedly admitted  knowledge  of  the  guilty 
agent,  by  promising  to  tell  who  it  was 
two  days  afterwards,  and  that  in  the 
mean  time  he  fled  the  neighborhood  and 
county.  This  was  certainly  proper  to  go 
to  the  jury  as  a  baais  for  an  Inference  ot 
guilt.  Griffin  y.  State,  76  Ala.  29.  The  ef- 
fect of  giving  the  general  charge  requested 
by  the  defendant  would  have  been  to  ex- 
clude this  evidence  from  the  jury,  and  t 
deny  to  them  the  right  to  pass  on  its  suf- 

>  Code  Ala.  $  4816,  provides  tbat  if,  through  neg- 
lect of  the  proper  officers,  no  grand  jury  Is  re- 
turned to  serve  at  any  term  of  the  court,  the  court 
may,  by  a  special  order,  "direct  the  sheriff  forth- 
with to  summon  18  persons  qualified  to  serve  as 
grand  jurors;  •  •  •  and  a  Jury  thus  organized 
is  in  all  respects  legaL  " 


flciency  to  support  conviction.  This  charge 
can  never  be  property  given  when  there  is 
a  conflict  in  the  testimony,  or  when  any 
inference  against  the  party  in  whose  favor 
it  is  asked  may  be  legitimately  drawn  from 
it.  There  was  no  error  in  refusing  the 
charge.  Faden  v.  Bellenger,  87  Ala.  675,  6 
South.  Rep. 851 ;  Tablet  T.Coal  Co., 87  Ala. 
805,  6  South.  Rep.  106. 

There  was  no  error  in  the  exclusion  ot 
evidence  which  tended  to  show  that  Lee 
Jackson,  a  third  person,  on  whom  suspi- 
cion rested  in  connection  with  the  offense 
charged,  fled  the  counti7  soon  after  the 
crime  was  committed.  Smith  v.  State,  9 
Ala.  990;  Owensby  v.  State,  82  Ala.  63,2 
South.  Rep.  764. 

The  judgment  ot  the  circnlt  court  is  al> 
firmed. 


Baenktt  v.  State. 


(»AU.US) 


(Supreme  Court  of  Alabama.    April  9, 1890.) 

PbBJUBT— INDICTHBRI. 

1.  An  Indictment  for  perjury  which  states  the 
substance  of  the  proceeding  in  which  the  f^se 
testimony  was  given,  the  materiality  of  the  testi- 
mony, the  name  ot  the  officer  by  whom  the  oath 
was  administered,  and  that  he  was  authorized  to 
administer  it,  the  fact  testified  to  on  which  penary 
is  assigned,  and  that  the  testimony  was  willfully 
and  corruptly  false,  is  sufficient,  under  Code  Ala. 
1886,  i  8908,  prescribing  the  requtoites  of  an  indict- 
ment tor  perjury. 

5.  On  indictment  for  periaiy  in  testifying 
falsely  before  the  grand  jury  during  the  investH 

fation  of  a  charge  against  a  person  for  obtaining 
efendant's  signature  to  a  bill  of  sale  under  false 
pretenses,  evidence  of  defendant's  testimony  in 
regard  to  the  bill  of  sale  is  admissible  without  pnv 
ducing  the  instrument. 

8.  Where  a  person  has  testified  to  his  friend- 
ship for  a  witness  whose  oharaeter  he  is  oaiied 
to  impeach,  it  is  competent,  on  cross-examination, 
to  ask  him  if  he  did  not  once  go  to  arrest  the  wit- 
ness with  a  gun,  on  a  warrant  sworn  out  by  himself, 
since  the  evidence  sought  to  be  elicltecT  tends  to 
contradict  his  previous  testimony. 

4.  Whore  the  perjury  assigned  was  in  defend- 
ant's falsely  testifying  before  the  grand  jury  that 
a  person  against  whom  a  charge  was  being  inves- 
tigated had  induced  him  to  sign  a  due-bill  by  false 
pretense  tbat  it  was  another  paper,  and  that  his 
signature  was  wanted  only  as  a  witness,  defend- 
ant cannot  justify  his  testimony  on  the  ground 
that  he  gave  it  under  advice  of  counsel,  since  the 
matter  involved  presented  no  question  of  law. 

6.  Where  a  person  is  indicted  for  perjury  in 
falsely  testifying  that  another  person,  by  false 
pretenses,  obtained  his  signature  to  a  paper,  it  is 
no  defense  that  defendant's  signature  consisted  in 
making  his  mark  only. 

Appeal  from  city  court  of  Montgomery; 
Tbomas  M.  Arrinoton,  Judge. 

The  defendant,  Ben  Bamett,  was  in- 
dicted, tried,  and  convicted  for  perjury. 
The  indictment  was  in  the  following 
words :  "  The  grand  jury  charge  ♦  •  • 
that  Ben  Bamett,  on  his  examination  as 
a  witness  before  the  grand  jury  of  said 
county,  at  the  February  term,  1889,  of  the 
city  court  of  Montgomery,  duly  sworn  to 
testify  by  Tennent  Lomax,  solicitor  for  the 
county  ot  Montgomery,  who  had  author- 
ity to  administer  such  oath,  in  a  case  be- 
fore said  grand  jury  of  the  state  of  Ala- 
bama against  Berry  Johnson,  for  the  crim- 
inal offense  ot  obtaining  the  signature  ot 
said  Ben  Bamett  by  false  pretenses,  falsely 
swore  that  said  Berry  Jonnson  obtained 
his  (said  Baruett's)  signature  to  a  certain 
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bill  of  sale  of  two  yearlings  belonging  to 
Baid  Ben  Bamett,  by  stating  to  said  Bar- 
nett  that  be  was  signing  as  a  witness  to 
another  bill  of  sale  from  some  person,  un- 
known to  said  grand  jury,  to  said  Berry 
Johnson,  and  that  he  Itnew  nothing  of 
having  made  a  bill  of  sale  of  said  yearlings 
to  said  Johnson ;  the  matter  so  sworn  to 
being  material,  and  the  testimony  of  said 
Ben  Bamett  in  relation  thereto  being  will- 
tally  and  corruptly  false,  against  the 
peace, "  etc. 

The  defendant  demurred  to  this  indict- 
ment on  the  following  groands:  "(1)  Be- 
cause the  indictment  falls  to  state  the  sub- 
stance of  the  proceedings  with  which  the 
alleged  false  oath  was  connected.  (2)  Be- 
cause said  Indictment  shows  that  the  tes- 
timony alleged  to  be  false  was  given  in  a 
caae  beforethe  grand  jury  where  no  offense 
was  charged.  (8)  Because  said  indictment 
shows  that  the  oath  under  which  the  al- 
leged peijury  was  committed  was  an  ex- 
tnvJudicial  oath.  (4)  Because  said  Indict- 
ment does  not  follow  the  form  prescribed 
in  the  Code.  (5)  Because  said  Indictment 
fails  to  show  whether  the  alleged  perjury 
-was  committed  on  a  trial  for  a  felony  or 
on  other  proceedings."  The  court  over- 
ruled these  demurrers,  and  the  defendant 
thereupon  excepted. 

On  the  trial  of  the  case,  the  state  intro- 
duced Tennent  Lomax  as  a  witness,  and 
he  testified  that  he  was  solicitor  for  Mont- 
gomery county;  that  at  the  February 
term,  1889,  of  the  dty  court  of  Montgom- 
ery, be  administered  an  oath  to  thedefend- 
ant,  as  a  witness,  in  a  case  then  being  In- 
vestigated before  said  grand  Jury  against 
Berry  Johnson,  for  obtaining  the  signa- 
ture of  said  defendant  to  a  bill  of  sale  by 
false  pret«n8es.  The  defendant  objected  to 
the  introduction  of  this  testimony,  on  the 
ground  that  it  was  shown  that  the  bill  of 
sale  was  not  produced,  or  Its  absence  ac- 
counted for,  before  the  erand  jury,  at  the 
time  the  defendant  was  examined  before 
said  grand  jury.  The  court  overruled  the 
objection  of  the  defendant  to  the  introduc- 
tion of  this  testimony,  and  the  defendant 
thereupon  excepted.  On  further  examina- 
tion, the  said  witness  I>)max  testified  sub- 
stantially to  the  facts  as  alleged  in  the  in- 
dictment. The  defendant  moved  to  ex- 
clude all  the  testimony  of  this  witness,  on 
the  ground  that  it  was  not  shown  that 
the  grand  jury  had  jurisdiction  to  inquire 
into  said  offense.  The  court  overruled  his 
motion,  and  defendant  excepted.  The  de- 
fendant objected,  and  reserved  an  excep- 
tion to  the  question  aslced  the  witness,  as 
shown  by  the  opinion.  The  defendant  un- 
dertook to  justify  his  testimony  before  the 
grand  jury  on  the  advice  of  counsel,  offer- 
ing to  prove  that  after  his  attorney  had 
heard  the  testimony  in  reference  to  obtain- 
inghis  signature  to  said  bill  of  sale,  as  pro- 
duced on  a  trial  before  a  magistrate,  he 
advised  the  defendant  to  prosecute  said 
Johnson.  The  court  refused  to  allow  this 
testimony  to  be  offered,  and  the  defendant 
thereupon  duly  excepted. 

Moon  &  Finley,  for  appellant.  W.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

McClbllan,  J.  The  indictment  in  this 
case  sufficiently  alleges  every  ingredient  of 


the  crime  of  perjury.  It  states  the  sub- 
stance of  the  proceeding  in  which  the  false 
testimony  was  given;  the  materiality  of 
the  testimony;  the  name  of  the  officer  by 
whom  the  oath  was  administered ;  and 
that  he  was  authorized  by  law  to  admin- 
ister the  oath;  the  fact  testified  to  on 
which  perjury  is  assigned ;  and  that  the 
defendant's  testimony  in  that  behalf  was  ^ 
willfully  and  corruptly  false.  The  demur- 
rer was  properly  overruled.  Code  1876,  § 
4S13,  Code  1S86,  §  8908  ;i  Hicks  v.  State,  86 
Ala.  SO,  5  South.  Rep.  425;  Williams  v.  State, 
68  Ala.  651;  Peterson  v.  State,  74  Ala.  84; 
Davis  V.  State,  79  Ala.  20. 

The  bill  of  sale  about  which  the  defend- 
ant testified  before  the  grand  jury  was 
presumably  in  the  hands  of  Johnson,  who 
was  being  prosecuted  for  having,  by  un- 
due means,  obtained  Barnett's  signature 
to  it.  It  would  scarcely  be  reasonable  to 
require  the  prosecution  to  inform  Johnson 
that  the  paper  was  needed  before  the 
grand  jury  in  order  to  get  an  indictment 
against  him,  and  to  require  him  to  pro- 
duce it,orto  expect  thuthe  would  produce 
it,  for  such  a  purpose.  The  objections  to 
the  testimony  of  Mr.  Lomax,  the  solicitor, 
as  to  what  occurred  before  the  grand  jury 
in  reference  to  the  paper,  on  the  grounds 
that  it  was  not  produced  or  its  loss  ac- 
counted for,  and  that  the  witness  had 
never  seen  it,  were  patently  without  merit. 

Morrill,  a  witness  called  to  impeach  the 
character  of  Johnson,  a  witness  for  the 
state,  having,  on  cross-examination,  tesid- 
fied  that  he  and  Johnson  were  friendly,  it 
was  entirely  competent  for  theprosecntlon 
to  ask  him  the  further  question:  If  he 
did  not  go  to  arrest  Johnson  with  a  shot- 
gun, upon  a  warrant  sworn  out  by  him- 
self? The  evidence  thus  sought  to  be 
elicited  tended  directly  to  contradict  the 
friendliness  deposed  to  by  the  witness; 
and  to  taint  his  testimony,  as  to  John- 
son's bad  character,  with  the  element  of 
personal  ill-will,  and  hence  to  lessen  its 
weight  with  the  jury.  And  Morrill  having 
replied  that,  while  he  did  not  swear  out 
the  warrant,  he  did  go  to  arrest  John- 
son with  a  gun,  along  with  a  special 
officer,  who  had  the  warrant,  we  see  no 
error  In  permitting  the  state  to  further 
ask  him  who  this  special  officer  was. 

The  general  rule  unquestionably  is  that 
the  advice  of  counsel  can  afford  no  pro- 
tection against  the  punitive  consequences 
of  criminal  acts.  Whatever  the  rights  of 
a  defendant  are  In  respect  to  the  doing  of 
the  act  charged,  they  are  available  to 
him  in  defense,  whether  he  was  advised  of 
them  or  not;  and  no  amount  of  assur- 
ance, even  from  those  learned  In  the  law, 
of  the  existence  of  rlgh ts  in  the  premises,, 
which  In  point  of  fact  do  not  exist,  can 
justify  or  excuse  an  act  otherwise  crimi- 
nal. The  giving  of  such  assurance  or  ad- 
vice neither  increases  nordiminishes  crimi- 
nality in  any  degree,  and  evidence  of  it  Is 

'  Code  Ala.  1886,  §  8908,  declares  that,  in  an  indict- 
ment for  perjurj,  it  is  sufficient  to  state  the  sub- 
stance of  the  proceedings  with  which  the  false 
oath  is  connected,  the  name  of  the  officer  before 
whom  the  oath  was  taken,  and  that  be  bad  author- 
ity to  administer  it,  with  the  necessary  allegations 
of  the  falsity  of  the  matter  on  which  the  perjury 
is  assigned. 
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therefore  Irrelevant.    Weston  v.  Com.,  Ill 
Pa.  St.  251,  2  Atl.  Pep.  191. 

One  of  the  exceptions  to  the  general 
doctrine  1b  fonnd  in  those  cases  of  alleged 
perjury  In  which  the  truth  or  falsity  of 
the  matter  chargred  bb  being  willfully  and 
corruptly  false  Is  a  mixed  question  of  law 
and  fact.  If,  in  such  case,  the  facts  are 
fully  and  in  good  faith  laid  b^ore  counsel, 
and  upon  them  he  advises,  as  a  matter  of 
law,  that  a  certain  statement  may  be 
made  which  will  be  the  truth,  and,  acting 
on  this  advice,  the  client  swears  to  thfe 
statement  believing  he  has  been  correctly 
advised,  it  cannot  be  said  that  his  oath  is 
willfully  and  corruptly  false,  and  hence  a 
charge  of  perjury  cannot  be  predicated  up- 
on It.  Instances  of  this  kind  usually 
occur  with  respect  to  aflldavita  the  truth 
of  which  depend  upon  some  question  of  law, 
— as  for  attachment,  where  the  question 
is  b'and  vel  non  in  the  disposition  of  prop- 
erty by  the  debtor,  or  In  a  bankrupt's 
schedule,— and  he  is  wrongly  advised  that 
certain  property  may  be  omitted,  etc.  U. 
S.  V.  Conner,  3  McLean,  573;  Hood  v.  State, 
44  Ala.  81 ;  State  v.  McKlnney,  42  Iowa, 
205;  U.  S.  V.  Stanley.  6  McLean,  409.  We 
do  not  think  the  advice  offered  in  evidence 
In  the  case  at  bar  comes  within  the  doc- 
trine of  the  cases  cited.  The  matter  testi- 
fied about  was  purely  one  of  fact ;  it  in- 
volved no  question  of  law.  Whether 
Johnson  had  Indnced  the  defendant  to  sign 
the  due-bill  by  the  false  pretense  that  It 
was  another  paper, and  thathis  signature 
was  wanted  only  as  an  attestation  to  the 
subscription  of  the  party  bound  thereby, 
was  a  matter  afiordlng  no  room  for  pro- 
fessional advice.  Barnett  knew  better 
thtm  the  attorney  could  haveknown  what 
the  real  fact  was,  and  no  sort  of  advice 
based  un  the  assumption  of  fact,  which  he 
knew  to  be  false,  could  Justify  or  excuse 
anything  he  did  under  it.  Moreover,  it 
does  not  appear  In  the  statement  accom- 
panying the  offer  of  this  evidence  that  he 
ever  laid  the  facts  before  the  attorney,  but 
left  him  to  draw  the  conclusion  upon 
which  the  advice  proceeded  from  other 
sonrces.  A  proper  showing  was  not 
made,  and  could  not.  In  the  nature  of 
things,  be  made,  for  the  admission  of  this 
evidence.    It  was  properly  excluded. 

The  Indictment  charges  that  the  defend- 
ant swore  before  the  grand  jury  that  one 
Johnson  had  obtained  his  signature  to  a 
certain  bill  of  sale  by  false  pretenses,  and 
that  this  statement  was  false.  We  are 
unable  to  see  how  Barnett  could  defend 
against  this  prosecution  for  perjury  in  re- 
spect to  that  statement  by  showing  that 
Johnson  had  not  obtained  his  signature. 
In  that  his  subscription  to  the  paper  was 
not  a  "  signature, "  within  the  terms  of  the 
statute.  He  might  as  well  attempt  to 
rest  his  defense  on  the  fact  that  he  had  not 
put  his  hand  to  the  paper  at  all,  or.  In 
other  words,  that  Johnson  had  not  ob- 
tained his  signature,  either  by  false  pre- 
tense or  otherwise ;  and  in  either  case  be 
would  be  in  the  very  anomalous  attitude 
of  defending  against  a  charge  of  perjury 
by  showing  that  his  allegod  false  state- 
ment was  false  in  fact.  So  that  It  Is  whol- 
ly immaterial  whether  the  subscription  by 
mark,  shown  in  the    testimony,  was  a 


"signature,  "within the  meaning  of  section 
4813  of  the  Code.  Whether  It  was  or  not, 
the  defendant  is  equally  guilty.  That  in- 
quiry would  be  pertinent  if  Johnson  were 
on  trial  for  obtaining  Bamett's  signature 
by  false  pretenses,  but  it  is  wholly  foreign 
to  any  Issue  presented  by  this  record.  In 
response  to  the  arguments  of  counsel  on 
either  hand,  it  would  perhaps  be  as  well  to 
say  that  we  do  not  doubt  but  that  the 
offense  denounced  by  section  4813  would 
be  committed  by  obtaining  an  unattested 
signature  by  mark  to  a  bill  of  sale  by  false 
pretenses,  since  forgery  might  be  predicat- 
ed of  a  bill  of  sale  so  signed,  and  by  the 
terms  of  that  section  it  is  made  to  extend 
to  all  "  written  instruments  the  false  mak- 
ing of  which  is  forgery."  Bickley  v. 
Keen  an,  60  Ala.  293. 
Affirmed. 


(W  Ala.  S41) 

Duncan  et  al.  v.  Williams  et  al. 

(Su/preme  Cvurt  of  Alabama.    April  9, 1890.) 

LnaTATioir  ov  Actions— FRA<n>Di.BMf  Deobsb— 
Sdit  to  Set  Asidi  Sale — Pleadiko. 

1.  Where  the  bar  of  the  statute  of  limitations 
is  completed  after  the  earollment  of  a  decree  and 
sale  of  land  UDiler  it,  a  bill  to  set  the  sale  aside 
on  the  ground  of  fraud  in  the  procurement  of  the 
decree  must  allege  with  precision  when  and  how 
complainant  came  to  a  knowledge  of  the  fraud,  and 
that  suoh  a  fraud  was  discovered  within  one  year 
prior  to  the  flliog  of  the  bill,  within  Code  Ala.  { 

a.  A  sale  under  a  decree  of  foreclosure  cannot, 
after  a  lapse  of  40  years,  be  attacked  for  error  ap- 
parent on  the  records  of  the  foreclosure  proceed- 
ings, however  flagrant. 

Appeal  from  chancery  court.  Mobile 
county;  Thomas  W.  Coleman,  Judge. 

The  bill  In  this  case  was  filed  by  the  ap- 
pellants against  the  appellees,  and  sought 
to  set  aside,  and  have  declared  void,  sev- 
eral conveyances  of  land.  The  facts  are 
set  forth  at  length  in  the  opinion.  The 
bill  was  demurred  to,  and  respondents 
moved  to  dismiss  it  for  want  of  equity.  On 
submission  to  the  chancellor,  he  sustained 
the  demurrers,  and  made  a  decree  dla- 
mtssing  the  bill.  This  decree  is  appealed 
from,  and  assigned  as  error. 

Overall  &  Bestor,  for  appellants.  Field- 
ing Vuugltan  and  PillaBS,  TomiyAHaaaw, 
for  appellees. 

McClellan,  J.  There  are,  apparently, 
two  decrees  of  the  chancery  court  which 
stand  in  the  way  of  the  relief  sought  by 
the  present  bill.  Each  of  these  decrees 
was  rendered  in  the  year  1841.  Each  ot 
them  purported  to  foreclose  a  mortgage 
on  the  lands  in  controversy.  Each  or- 
dered a  sale.  Under  each  a  sale  was  had 
and  confirmed,  and  a  deed  executed ;  and 
whatever  title  passed  under  either  of  them 
is  now  held  by  the  defendants  below,  ap- 
pellees here.  The  bill  in  this  case,  which 
was  filed  July  6, 1888,  more  than  46  years 
after  the  enrollment  of  said  decrees  and 
the  sales  under  them,  can,  of  course,  be 
maintained  at  this  late  day  only  upon  the 
grounds  of  fraud  in  the  procurement  and 
rendition  of  the  decrees,  and  that  the  facts 
constituting  the  fraud  have  been  discov- 
ered within  one  year  next  before  the  Insti* 
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tntion  of  the  salt.  Code,  $  2630.  It  may 
be  admitted,  for  all  the  purposeH  ut  this 
appeal,  that  the  bill  sufiSclently  charges 
fraud,  and  knowledge  of  It,  on  the  part  of 
the  respondents,  to  have  entitled  the  com- 
■>lainant  to  the  relief  prayed,  had  theeauae 
uf  action  not  passed  under  the  ban  of  the 
statute  of  limitations;  and,  proceeding 
upon  the  case  presented  with  that  conces- 
sion, the  pivotal  inquiry  is  whether  the 
cause  of  action  is  brought,  by  appropriate 
allegation,  within  the  exception  to  the 
statute  above  referred  to,  which,  notwith- 
standing the  bar  has  been  perfected,  con- 
sidered apart  from  the  concealment  of 
fraud,  allows  one  year  df ter  the  discovery 
of  the  fraud  In  which  suit  maybe  brought. 
Does  the  bill  charge,  with  the  precision 
and  directness  which  the  law  requires, 
that  the  facta  relied  on  as  constituting  the 
fraud  were  discovered  only  within  one 
year  prior  to  July  6,  1888.  The  bill  is  a 
very  voluminous  paper.  It  alleges  trans- 
actions which  are  spread  oat  over  nearly 
a  half  century.  It  charges  the  connection 
-with  these  transactions,  at  various  points 
along  the  line  of  their  development,  of  a 
great  number  of  people,  many  of  whom 
are  long  since  dead.  It  Involves  all  of 
these  people  In  the  fraudulent  purposes 
and  practices,  the  first  tangible  result  of 
which  was  the  rendition  of  the  decrees  in 
qaeetion,in  1841,  and  the  last  development 
of  which  was  the  effort,  in  1887,  to  con- 
tinue the  concealment  of  the  fraud  from 
the  complainant.  AH  along  throughout 
these  years,  covinous  intent,  resulting  in 
fraudulent  acts,  is  laid  against  complain- 
ant's mother,  her  step-father,  her  half- 
brother  and  sister,  disconnected  third  per- 
sons, with  apparently  no  Interests  to  sub- 
serve In  defrauding  complainant,  and 
against  the  persons  who  now  claim  the 
property.  Yet  when  the  effort  is  made  by 
the  pleader  to  bring  her  case  within  the 
saving  exception  to  the  statnte,  when  it 
was  upon  her  to  aver  with  precision  that 
the  facts  constituting  the  fraud  had  been 
discovered  within  the  year,  the  require- 
ment is  attempted  to  be  met  by  the  aver- 
ment that  one  single  fact,  and  this  a  fact 
which,  at  most,  only  tended  to  show 
fraud,  from  among  the  manifold  substan- 
tive charges  made  by  the  bill.  To  state 
the  case  more  concretely,  the  bill  alleges 
that  John  J.  Springsteel,  the  father  of  the 
complainant,  owned  the  land  in  contro- 
versy a«  far  back  as  1838  or  1839,  and  up  to 
bis  death,  which  occurred  in  February, 
1840;  that  at  the  time  of  his  death  one 
Earle  held  a  mortgage  on  the  land  to  se- 
cure the  payment  of  f  1,000;  that  on  April 
26, 1840,  complainant's  mother,  the  widow 
of  Springsteel,  paid  off  this  mortgage  with 
money  belonging  to  the  estate,  and  took 
a  paper  from  Barle  evidencing  the  fact  of 
payment  and  satisfaction;  that,  soon  aft- 
er Springsteel's  death,  one  Mudge  and 
Mrs.  Springsteel  agreed  to  Intermarry,  and 
thereupon  they  entered  Into  a  conspiracy 
to  defraud  the  complainant,  then  an  in- 
fant of  tender  years,  of  her  patrimony, 
and,  in  execution  of  their  fraudulent  de- 
sign, said  Mudge,  with  knowledge  of  the 
fact  that  the  Earte  mortgage  had  been  sat- 
isfied, procured  from  Earle,  who  was  a 
brother  of  Mrs.  Springsteel,  a  power  of 
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attorney  to  prosecute  a  bill  to  foreclose 
the  satisfied  mortgage;  that  this  bill  was 
filed  in  October,  1840,  and  prosecuted  to 
decree  against  Mrs.  Springsteel  and  com- 
plainant and  her  brother;  that  Mudge, 
while  acting  for  Earle  under  the  power  of 
attorney  in  prosecuting  the  suit,  was  ap- 
pointed by  the  court  and  acted  as  guar- 
dian ad  litem  for  the  infant  defendants; 
that  at  the  foreclosure  sale  Mudge  became 
the  purchaser,  and  soon  after  married  Mrs. 
Springsteel,  and  lived  with  her  on  the  land 
up  to  his  death,  which  occurred  five  or  six 
years  afterwards;  that  said  foreclosure 
suit  proceeded  " almost  side  by  side  with 
another  bill,  filed  by  the  Planters'  &  Mer- 
chants' Bank  and  Hunt, "to  foreclose  a 
mortgage  on  theland  executed  in  1835 ;  that 
said  Mudge  had  arranged  with  complain- 
ants in  this  latter  suit  to  acquire  any  title 
they  should  get  out  of  that  proceeding; 
that  a  decree  of  foreclosure  passed  in  that 
case,  the  land  was  sold  under  said  decree, 
and  bought  by  Hunt,  who  subsequently 
conveyed  by  quitclaim  to  Mudge;  that 
Mudge  paid  nothing,  or  a  nominal  sum, 
for  this  conve.vance,  and  that  whatever 
he  did  pay  was  of  funds  belonging  to  the 
Springsteel  estate,  that  this  sale  and  con- 
veyance passed  no  title  as  against  com- 
plainant, because  neither  she,  nor  any  one 
else  in  possession  of  the  land,  was  made  a 
party  to  the  proceed!  ng ;  that  Mudge  de- 
vised the  land  to  complainant's  mother 
for  life,  with  remainder  over  to  her  chil- 
dren by  Springsteel,  of  whom  only  com- 
plainant was  living,  and  by  himself,  of 
whom  there  were  two;  that  Mudg^e  and 
his  wife  fraudulently  concealed  from  com- 
plainant  the  evidence  of  the  satisfaction 
of  the  Earle  mortgage,  and  of  a  reconvey- 
ance of  the  land  to  Springsteel  by  one  Fash, 
to  whom  it  had  been  conveyed  In  1830,  by 
deed  absolute  in  form,  to  secure  the  pay- 
ment of  f  1,000,  and  which  original  convey- 
ancestlU  stood  upon  the  i-ecords;  that  aft- 
er Mudge's  death  this  fraudulent  conceal- 
ment was  continued  by  his  widow,  (com- 
plainant's mother)  and  after  her  death.  In 
1881,  it  was  in  like  manner  continued  by 
the  son  and  daughter  of  Mudge,  (halt 
brother  and  sister  to  complainant,)  until 
In  June,  1888,  when  complainant  broke 
open  a  heavy  and  heavily  locked  express 
trunk  belonging  to  her  half-brother,  and 
then  for  the  first  time  discovered  and 
came  to  a  knowledge  of  these  long-con- 
cealed papers,  and  to  a  knowledge  of  the 
facts  constituting  the  frauds  by  which 
the  two  foreclosure  suits  had  been  prose- 
cuted to  successful  Issues,  and  her  land 
had  been  sold  and  acquired  by  said  Mudge; 
that  prior  to  this,  however.  Price  Will- 
lams,  Sr.,  through  whom  the  defendants 
claim,  had,  with  full  knowledge  of  the 
frauds  which  had  been  practiced  upon  her, 
by  undue  means,  Induced  her  to  sell  a  cme- 
thlrd  undivided  interest  In  the  land  to 
him,  he  Inducing  her  to  believe  that  she 
had  no  title  except  to  that  extent,  and 
that  under  the  Mudge  will ;  and  he  also 
bought  the  Interest  of  the  Mudge  children. 
There  are  very  many  other  allegations  in 
the  bill  as  to  irregularities  and  errors  ap- 
parent on  the  records  of  the  two  foreclos- 
ure suits,  etc. ;  but  the  averments  w  e  have 
stated  are  sufiiclent  for  a  determination 
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as  to  wbetber  "the  facta  constltattng  the 
fraud"  are  shown  to  have  been  discovered 
within  the  year  of  the  bill  filed. 

It  appears  from  the  foref^olng  outline 
that  this  discovery  made  by  complainant 
embraced  two  papers,  and  nothing  more. 
One  of  these  was  the  Fash  deed.  This  was 
wholly  unimportant,  in  any  aspect,  lor 
two  reasons :  First,  neither  the  complain- 
ant, nor  any  other  party  to  the  cause, 
claims  throagh  «r  under  Fash ;  and,  sec- 
ond, be.  It  is  alleged,  was  a  party' to  the 
Earle  foreclosure  suit,  made  no  defense,— 
being  without  Interest, — and  the  decree  in 
that  case,  whether  fraudulent  or  not,  was 
notice  to  the  comi)lainant  that  he  had  no 
title  to  the  land  superior  to  that  of  her 
fatiier,  which  was  thereby  subjected  to  sale 
and  passed  into  Mudge,  and  hence  the  fact 
shown  by  this  deed  was  a  fact  which  must, 
in  legal  contemplation,  have  been  known 
to  complainaitt  long  before.  The  other 
paper  tonnd  was  the  receipt  of  Earle  as  of 
April,  1840, evidencing  the  payment  at  that 
time  of  the  mortgage,  which  was  after- 
wards foreclosed.  This  receipt  is  only 
prima  facia  evidence  of  the  payment.  The 
payment  itself,  if  conclusively  shown, 
would  be  only  a  fact  tending  to  show 
fraud.  The  receipt  is  open  to  explanation 
and  falsiflcatlnn.  Bat,  even  if  shown  to 
speak  the  real  lact,  that  fact  may  be  so  ex- 
plained as  to  deprive  it  of  all  probative 
force  in  the  establishment  of  the  alleged 
fraud.  It  is  oi>en  to  proof,  notwithstand- 
ing the  receipt,  that  the  mortgage  was  not 
paid,  or  that  the  receipt  was  really  in  tend- 
ed to  evidence  the  satisfaction  of  the  mort- 
gage by  the  foreclosure  sale  of  the  land, 
and  was  incorrectly  dated ;  and,  taking 
the  paper  as  genuine  and  correct,  and  con- 
ceding the  fact  to  be  that  the  mortgage  was 
then  satisfied,  it  by  no  means  follows  that 
the  subsequent  foreclosure  of  the  satisfied 
mortgage  by  Mudge  as  attorney  for  Earle, 
and  Mudge's  purchase  of  the  land,  was 
fraudulent.  It  may  well  be  that  Mudge 
knew  nothing  of  the  alleged  satisfaction. 
Indeed,  the  presamption  uf  law  which  ob- 
tains under  the  circumstances  shown  here 
is  against  the  imputation  of  fraudulent 
knowledge.  Intent,  and  conduct  on  his 
part.  Prevost  v.  Grata,  6  Wheat.  481.  In 
any  view  of  the  paper  discovered,  there- 
fore, Itls  merely  evidence  which  prima  facie 
is  sufficient  to  establish  a  fact,  which  fact, 
when  establshed,  tends  to  show  fraud  on 
the  part  of  Mrs.  Sprlngsteel  and  Mudge  In 
the  foreclosure  proceeding.  To  hold  that 
the  recent  discovery  of  mere  evidence  like 
this  authorizes  the  destruction  of  repose 
and  security  with  which  the  statute  of 
limitations  envelopes  long-past  transac- 
tions would  be  the  opening  up  of  the  moat 
solemn  and  ancient  judgments  and  decrees 
upon  the  discovery  of  any  badge  of  fraud 
or  suspicious  cfrcumstance  connected  with 
them  ;  and  this,  though  the  very  element 
ot  suspicion  and  fraud  maybe  the  result  of 
long  lapse  of  time,  and  derive  all  its  power 
ol  Impeachment  from  the  death  of  the  par- 
ties who  knew  the  facts.  We  cannot  ac- 
cede to  such  a  doctrine. 

The  bill  should  have  gone  further,  and 
alleged  with  accuracy  and  preclson  when 
and  how  the  complainant  came  to  a 
knowledge  ot  the  various  facts  averred  as 


constltoting  the  fraad  oT  which  she  com- 
plains. To  a  recovery,  it  was  essential  to 
show  not  only  that  the  mortgage  had  been 
paid,  but  that  Mudge,  knowing  this  tact, 
had  fraudulently  conspired  and  collnded 
with  Mrs.  Sprlugsteel  to  cnt  off  complain- 
ant's inheritance.  It  was  also  necessary 
to  the  relief  sought  that  knowledge  ot  the 
fraud,  and  participation  in  it,  on  the  part 
of  the  respondents  should  be  shown.  In 
one  aspect  of  the  case,  it  was  also  neces- 
sary to  aver  facts  constitutng  the  fraud 
whch  Is  charged  against  the  Hunt  decree; 
and  admitting,  for  the  sake  of  argument, 
that  all  these  facts  are  alleged,  it  is  no- 
where stated  in  the  bill  when  or  how  a 
knowledge  of  them  came  to  the  complain- 
ant, and  it  does  not  appear  but  that  all 
these  facts,  excepting  only  the  prima  fhota 
evidence  of  the  payment  of  Earle's  mort^ 
gage,  were  known  to  the  complainant 
more  than  one  year  before  bill  filed.  On 
this  state  ot  averment,  the  chancellor  prop- 
erly held  chat  the  case  presented  was  with- 
out equity  as  upon  a  bill  praying  relief  on 
the  ground  of  fraud,  the  facts  constituting 
which  had  l»een  discovered  within  the  per- 
iod ot  the  exception  quoted.  Gordon  ▼. 
Ross,  68  Ala.  868;  James  v.  James,  66  Ala. 
626. 

The  bill  cannot  be  maintained  at  this 
late  day  for  the  irregularities  and  errors, 
however  flagrant  and  fatal  it  seasonably 
attacked,  apparent  on  the  records  of  the 
foreclosure  proceedings.  In  support  ot  the 
regularity  and  validity  ot  the  decrees,  and 
ot  the  title  acquired  thereby,  almost  any 
fact  essential  to  that  end,  and  certainly 
any  tact  necessary  to  supply  the  detects 
pointed  out  here,  whether  consistent  with 
or  contradictory  ot  the  record,  will,  after 
the  lapse  of  20  years,  be  presumed  to  sus- 
tain the  validity  ot  the  proceeding.  Bar- 
nettv.Tarrence,23  Ala.  463;  Gantt  v.  Phil- 
lips, Id.  275 ;  McArthur  v.  Carrie,  32  Ala. 
75;  Matthews  v.  McDade,  72  Ala.  377. 

So  far  as  the  relief  prayed,  or  any  collat- 
eral  advantage,  as, for  Instance,  the  Impa- 
tatlon  of  notice  to  respondents.  Is  claimed 
on  the  theory  that  the  complainant  had 
adverse  possession  of  the  land  up  to  the 
time  ot  the  alleged  ouster  after  the  death 
of  her  mother,  the  position  of  appellant  is 
untenable.  While  it  is  roundly  alleged 
that  complainant  has  been  in  adverse  pos- 
session since  the  death  of  her  father,  the 
facts  stated  In  the  bill  very  clearly  nega- 
tive such  possession.  It  is  shown  that 
Mudge  entered  in  1842,  claiming  as  a  pur- 
chasRr  under  two  foreclosure  decrees,  one 
ot  which,  at  least,  was  rendered  In  a  pro- 
ceeding directly  adverse  to  the  complain- 
ant; thathe  remained  In  possession  till  his 
death ;  that  by  his  will  a  life-estate  in  the 
land  passed  into  his  widow,  who  held  un- 
til her  death,  when  complainant  and  two 
others  took  as  tenants  In  common  In  re- 
mainder, as  provided  in  the  will.  Under 
these  facts,  the  occupancy  or  possession  ot 
the  complainant  with  the  holder  of  the  le- 
gal title  could  not  be  adverse  and  hostile 
to  that  title.  The  possession,  on  the  con- 
trary, is  referred  to  the  title;  and  any 
right  or  advantage  springing  from  the 
possession  Inured  to  the  benefit  of  Mudge, 
and  those  who  claim  under  him.  Scruggs 
Y.  Land  Co.,  86  Ala.  173,  6  South.  Rep.  440. 
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The  bill  was  withoat  eqalty,  In  any 
aspect  ot  Its  averments;  and  the  decree  ot 
the  chancellor  is  affirmed. 

(»  Ala.  ma.)  


Capital  Citt  Water  Co,  t.  National  Mr- 

TKR  Co. 
(Supreme  Cowrt  of  Alabama.  April  16, 1890.) 
Vbkdiot— CUBB  07  Errobs. 
Plaintiff  sued  for  the  price  of  certain  water- 
meters,  and  defendant  counter-claimed,  alleging  a 
breach  of  warranty  and  special  damages.    A  de- 
morrer  thereto  was  sustained,  but  the  questions  as 
to  warranty  and  breach  thereof  were  tried  under 
other  issues,  and  a  verdict  rendered  axaiDst  de- 
fendant for  the  full  amount  claimed.    HelA  oon> 
dusive  that  there  was  no  breach  of  warranty,  and 
sustaining  the  demurrer  was  harmless  error. 

Appeal  from  circuit  court,  Montsomeiy 
county ;  John  P.  Uubbabd,  Jndge. 

Jones  &  Fa/ftoer,  for  appellant.  Siickell, 
Seznple  &  Gunter,  tor  appellee. 

SoMEBViLLs,  Z.  The  suit  is  by  the  ap- 
pellee, as  plaintiff  In  the  court  below,  for 
the  price  of  a  number  of  water-meters 
sold  and  dellrered  to  the  defendant.  One 
of  the  counts  in  the  complaint  Is  for  a 
stated  account.  The  only  error  assigned 
is  the  sustaining  of  the  plaintiff's  demur- 
rers to  the  third  and  fourth  pleaa  filed  by 
the  def^idant.  These  pleas  each  aver  a 
warranty  by  the  vendor  that  the  meters 
were  accurate,  durable,  and  not  liable  to 
corrosion.  They  seek  to  set  off  or  recoup 
against  the  plaintiff's  claim  special  dam- 
ages, which  are  averred  to  have  been  sus- 
tained by  the  defendant  as  the  proximate 
result  of  the  breach  ot  said  warranty. 
These  damages  embrace  the  allied  value 
of  a  large  quantity  ot  water  which  was 
lost  by  inaccurate  measurement,  and  the 
expense  incurred  In  taking  these  detective 
meters  out  and  putting  other  suitable 
ones  in  the  defendant's  water-works. 
Whether,  upon  the  tacts  averred  In  the 
pleas,  the  damages  claimed  are  the  proxi- 
mate and  natural  result  ot  the  alleged 
breach  of  warranty,  we  need  not  decide. 
It  disposes  ot  the  case  to  say  that  the 
damages  claimed  are  special ;  that  the  rec- 
ord sbows, -without  doubt,  that  the  jury 
found  tor  the  plaintiff  the  full  amount 
claimed,  including  both  prlncipaJ  and  in- 
terest; and  therefore  the  judgment  is  con- 
clusive of  the  tact  that  there  was  no  breach 
of  warranty  of  any  kind,  as  alleged  in  the 
pleas.  This  Is  obvious  in  view  ot  the  fact 
that  the  questions  ot  a  warranty  or  no 
'warranty,  and  the  alleged  breach  ot  war- 
ranty, were  tried  under  other  issues  made 
by  the  pleadings.  And  the  defendant,  hav- 
ing gotten  the  benefit  of  such  Issues,  cannot 
claim  to  be  prejudiced  by  thecourt's  rulings 
on  the  demurrer,  however  erroneous.  Qll- 
man  v.  Jones.  87  Ala.  704,  5  South.  Rep. 
785,  7  South.  Kep.  48;  Calhoun  v.  Hannan, 
87  Ala.  277, 6  South.  Rep.  291 .  It  there  were 
no  breach  of  warranty  which  would  justi- 
fy the  recovery  either  of  nominal  or  gen- 
eral damages,  there  could  not  be  any  re- 
covery for  special  damages.  The  case  of 
Lansford  v.  Dietrich,  85  Ala.  496,  5  South. 
Rep.  355,  is  conclusive  of  this  case  on  this 
point,  and  requires  an  affirmance  of  the 
Jadfcment. 

Affirmed. 


(W  Ala.  ElO) 
Western  Union  Tel.  Co.  v.  Henderson. 
{Supreme  Cawrt  of  AlabaTna.    April  8, 1890.) 
TbI/Borafh  CoupA.jns»  —  Failukb  to  Dbuvbb 

HeSSAOB — COKDITIOKS — ^EVTDENCB. 

1.  In  case  of  a  claim  for  damages  against  a  tel- 
egrraph  company  for  failure  to  deliver  a  message, 
whlon  is  reouired  to  be  presented  in  writing  with- 
in 60  days,  the  bringing  of  suit  therefor,  and  serv- 
ice of  process,  within  the  time,  is  equivalent  to 
such  presentation. 

2.  A  regulation  of  a  telegraph  company,  print- 
ed  on  blanks,  prescribing  limits  witbln  which  a 
message  will  be  delivered  free,  and  requiring  a  de- 
posit to  cover  delivery  charges  if  the  message  is  to 
be  delivered  outside  of  the  limits,  is  reasonable; 
and  where  the  person  to  whom  a  message  is  ad- 
dressed lives  outside  the  prescribed  limits,  it  is  in- 
cumbent on  the  sender  of  the  message,  who  knows 
of  the  regulations,  to  ascertain  the  fact,  and  make 
the  required  deposit. 

3.  The  illiteracy  of  the  sender  Is  no  excuse  for 
his  failure  to  comply  with  such  regulation. 

4.  in  an  action  for  failure  to  deliver  a  message 
within  a  reasonable  time,  where  the  defense  is  that 
the  i>erson  to  whom  it  was  addressed  lived  outside 
of  the  free-delivery  limits,  and  that  plaintiff  (the 
sender)  faUedto  comply  with  the  regulation  of  the 
company  requiring  a  deposit  to  pay  for  delivery  in 
such  case,  the  burden  is  on  plaintiff  to  prove  that 
such  person  lived  within  the  limits. 

5.  When  the  sender  of  a  message  has  the  right 
to  sue  a  telegraph  company  for  breach  of  contract 
in  failing  to  deliver  the  message,  he  can  also  re- 
cover damages  for  mental  anguish  of  which  such 
failure  was  the  proximate  cause. 

6.  In  a  suit  against  a  telegraph  oompany  for 
failure  to  deliver  a  message  which,  though  not  re- 
peated, was  correctly  and  without  delay  trans- 
mitted to  the  oiHce  from  which  it  was  to  be  deliv- 
ered, a  regulation  of  the  oompany  limiting  its  li- 
ability for  failure  to  deliver  to  repeated  messages 
only,  has  no  application. 

7.  The  fact  that  the  business  of  a  telegraph  of- 
fice is  insufficient  to  justify  the  employment  of  a 
separate  operator  or  messenger  to  deliver  mes- 
sages does  not  excuse  the  company  from  liability 
for  failure  to  deliver  from  that  office  a  message 
which  it  has  elsewhere  received  for  transmission. 

8.  In  an  action  for  failure  to  deliver  a  telegram 
within  a  reasonable  time,  where  the  message  was 
to  a  doctor,  snmmoning  him  professionally,  evi- 
dence on  behalf  of  the  telegraph  company  that  the 
doctor's  charges  had  not  been  paid,  and  that  it  was 
not  his  custom  to  make  such  visits  without  pre- 
payment, is  inadmissible. 

9.  In  a  suit  against  a  telegraph  company  to  re- 
cover damages  for  mental  suffering  caused  by  fail- 
nre  to  deliver  a  message,  natural  ntterances  or  ex- 
pressions indicative  of  pain  or  suffering  caused  by 
such  failure  are  competent  original  evidence. 

10.  In  such  suit,  evidence  as  to  the  financial  con- 
dition of  the  telegraph  company  is  inadmissible. 

Appeal  from  circuit  court,  Mobilecounty. 

Action  by  Louis  Henderson,  against  the 
Western  Union  Telegraph  Company,  to  re- 
cover damages  tor  defendant's  failure  to  de- 
liver a  telegram  within  a  reasonable  time 
after  its  receipt.  The  first  plea  was  the 
general  Issue,  and  the  second  and  fifth 
pleaded.  In  bar  of  the  action,  that  the  mes- 
sage was  an  unrei>eated  message. 

The  general  charge  given  by  the  court  of 
Its  own  motion,  recites  the  varied  conten- 
tions ot  the  parties,  and  Is  In  the  folio  wing 
language:  "This  Is  an  action,  brought  by 
the  plaintiff  against  the  defendant,  to  re- 
cover damages  tor  not  delivering  a  mes- 
sage which  be  Cthe  plaintiff)  says  he  sent 
from  St.  Elmo  to  Grand  Bay,  to  Dr.  Roh- 
mer,  requesting  him  to  come  and  attend 
his  vlte,  who  was  very  low.  The  message 
Is  before  you.  The  plaintiff  says  that  the 
defendant  received  that  message,  but  tailed 
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to  deliver  it.  If  he  has  proved  to  your  Bat- 
Isfaction  that  he  eent  a  messaee  to  Dr.  Roh- 
mer  from  St.  Elmo  to  Grand  Bay,  and  that 
It  was  received  at  that  office,  It  was  the 
duty  of  the  defendant  to  deliver  It,  If  Dr. 
Bobmer  was  within  the  delivery  limits  of 
that  place.  The  defendant  would  have  to 
show  that  he  was  not  within  the  limits. 
The  burden  of  proof  Is  on  It.  It  pleads 
that  'Uie  law  requires  the  plaintiff  to  make 
out  a  prima  facie  case.  If  the  plaintiff  has 
shown  that  he  sent  the  message  mentioned, 
and  it  was  received  at  Grand  Bay,  (and 
there  Is  no  dispute  about  that,  for  it  is  con- 
ceded that  he  sent  the  messaKe,  and  that 
the  message  was  received  at  Grand  Bay,) 
It  was  the  duty  of  the  defendant  to  deliver 
that  message:  and,  U  the  plalntiB  has 
proved  that  It  was  not  delivered  within  a 
reasonable  time,  he  has  made  out  a  prtma 
faciewBe,  and,  unless  the  defend  ant  shows 
something  that  would  prevent  a  recovery, 
the  plaintiff  is  en  titled  to  recover.  The  de- 
fendant says  that  under  this  rule  the  plain- 
tiff cannot  recover.  The  rule  reads  as  fol- 
lows :  "  A  message  to  be  delivered,  specially, 
beyond  the  free-delivery  limits  of  the  ter- 
minal office,  and  for  which  the  delivery 
charge  is  not  given  in  the  tariff-book,  will 
be  accepted  upon  the  payment  orguaranty 
of  an  amount  sufficient  to  cover  the  mes- 
sage tolls  and  theprobabe  cost  of  delivery. 
The  words'  report  delivery  charges,'  when 
the  charges  are  to  be  paid  by  the  sender, 
or  the  words  'delivery  charges  guaran- 
tied,' when  they  are  to  be  paid  by  the  ad- 
dressee, will  be  inserted  in  the  check  of  such 
message,  and  will  be  counted  and  charged 
for,"  etc.  The  defendant  says  that  the 
plaintiff  ought  not  to  recover,  because  Dr. 
Bohmer lived  more thanhalf  a  milefrom  the 
telegraph  office  where  the  telegram  was 
received.  The  court  charges  you  that  this 
rule  is  a  reasonable  one,  that  the  company 
had  a  right  tomake this  rule,  butitis  their 
duty  to  make  itknown.  People  must  have 
notice  of  those  rules.eveniftheyare  reason- 
able. The  defendant  must  show  that  the 
plaintiff,  at  the  time  he  sent  this  message, 
knew  of  that  rule,  and  that  he  failed  to 
comply  with  it.  He  has  to  prove  this  to 
your  satisfaction.  •  •  ♦  Tne  plaintiff 
has  introduced  evidence  about  the  distance 
between  Dr.  Rohmer's  house  and  this  tele- 
graph office,  and  the  defendant  has  Intro- 
duced evidence  on  the  same  subject.  It  is 
for  you  to  say  what  is  true.  If  you  find, 
now,  that  it  was  within  a  half  mile,  you 
neel  not  go  further  on  that  question,  be- 
cause it  was  the  duty  of  the  telegraph  com- 
pany to  have  delivered  it.  If  he  was  with- 
in the  limits,  it  was  their  duty  to  deliver  it, 
and  the  plalntiS  was  not  required  to  do 
anything  more  than  he  did.  If,  however, 
yon  find  that  it  wasnot  within  a  half  mile, 
but  it  was  more  than  a  half  mile,  then, 
gentlemen,  the  company  must  show  you 
that  the  plaintiff  in  the  case  knew  of  the 
existence  of  this  rule,  and  that  he  did  not 
comply  with  it.  The  defendant  says  that 
the  plaintiff  employed  the  telegraph  agent 
there  to  write  this  for  him,  thereby  mak- 
ing him  his  agent  for  that  time.  Well,  if 
he  did  get  him  to  write  it,  be  did  make  him 
his  agent  for  that  time,  and  if  the  telegraph 
operator  knew  of  these  rules  the  plaintiff 
knew  of  these  rales,  because,  if  he  got  an 


agent  to  perform  a  duty,  whatever  the 
agent  knew  in  connection  with  that  duty 
the  plaintiff  himself  knew.  •  •  •  Now, 
if  you  find  that  the  plaintiff  has  a  right  to 
recover,  the  next  question  for  yourconsid- 
eration,  and  a  very  important  one,  is,  what 
damages  is  he  entitled  to?  He  is  entitled 
to  what  the  law  calls 'compensatory  dam- 
ages,' or  actual  damages  that  he  has  sus- 
tained. Whatever  he  paid  out  for  the  tele- 
gram, if  hb  paid  anything,  would  be  an 
item  of  compensatory  damages.  He  has 
to  prove  to  you  what  his  damages  are. 
Whatever  he  paid  out  would  be  actual 
damages,  if  they  failed  to  comply  with  the 
agreement.  He  says  he  got  a  horse  and 
buggy,  and  went  for  the  doctor;  but  I  do 
not  recollect  whether  he  proved  he  paid 
anything  for  the  horse  and  boggy,  or  be- 
came liable  to  pay  anything.  U  be  did  not 
pay,  or  become  liable  to  pay,  anything,  he 
.could  not  recover  for  that.  If  he  did,  be 
would  be  entitled  to  recover  what  he 
proved  he  paid  out  for  it,  or  became  liable 
to  pay.  The  law  includes  whatever 
money  he  paid  out,  or  became  liable  for,  on 
account  of  the  failure  of  thecompany  to  do 
its  duty.  But  the  law  goes  further.  The 
law  says  the  plaintiff  may  recover  for 
wounded  feelings, — ^for  the  pain,  either  men- 
tal orphysical,  that  he  suSered.  The  pltiin- 
tlB  says  that  the  evidence  shows  to  yon 
that,  while  his  wife  was  in  agony, — it  is  for 
you  to  say  what  the  proof  is, — he  remained 
with  her  from  the  time  the  doctor  could 
have  gotten  there  that  same  evening  if  the 
telegram  bad  been  delivered,  and  had  to 
witness  her  anguish  and  pains,  which  the 
doctor  could  have  relieved  if  he  had  gotten 
there.  It  Is  not  what  she  suffered,  but  he 
suffered,  by  witnessing  his  wife's  condi- 
tion ;  and  it  is  confined  to  the  suffering  be 
experienced  during  the  life  of  his  wife,  and 
does  not  Include  his  anguish  after  her  death. 
Yon  cannot  give  any  damages  on  account 
of  her  death  or  of  hersufferlngs.bnt  for  his 
Buffering  in  witnessing  the  condition  of  his 
wife  would  be  a  portion  of  theactiial  dam- 
ages, if  you  believe  from  the  evidence  the 
doctor  could  have  gotten  there.  From 
the  time  the  doctor  could  have  gotten 
there,  and  could  have  assuaged  or  lessened 
her  pain,  and  the  plaintiff's  mind  could 
have  been  relieved  by  the  suBerings  of  his 
wife  being  lessened,  then  whatever  dam- 
ages he  has  sustained  arising  from  that 
cause  you  have  the  right  to  give  him  as  a 
actual  damages.  •  •  •  Those  are  the 
damages  you  will  give,  if  you  find  for  the 
plaintiff.  The  plaintiff  claims  vindictive 
damages.  •  •  •  Vindictive  damages  are 
given  where  the  party  is  guilty  of  malicious 
conduct,  theevldence  showing  that  he  was 
actuated  by  an  evil  motive.  I  am  re- 
quested to  charge  you  on  that.  I  am  re- 
quested to  charge  you  that,  if  you  believe 
the  evidence,  yon  cannot  find  vindictive 
damages  in  this  case,  and  I  give  you  that 
charge.  I  couldnot  givethe  charge  unless 
I  was  requested  to  do  so.  You  cannot 
find  vindictive  damages.  Yoa  may  find 
actual  damages,  and  actual  damages  are 
such  as  I  have  stated. " 

The  defendant  requested  the  court  to 
give,  among  others,  the  following  charge: 
"  (9)  The  court  charges  the  Jury  that  a 
rule  or  regulation  requiring  extra  compen- 


Digitized  by 


Google 


Ala.) 


WESTERN  XJNION  TEL.  CO.  r.  HENDEliSON. 


421 


Ration  tortbe  dell  very  of  a  message  beyond 
the  llmtt  of  a  half  mile  was  a  reasonable 
rule  and  reflation,  wblrh  the  defendant 
had  a  right  to  demand  that  the  plaintiff 
eboiild  comply  with,  and  that,  If  the  plain- 
tiff failed  to  comply  with  such  reasonable 
rules  and  regulations,  said  company  was 
not  bound  to  deliver  said  message  to  the 
I>ersonto  whom  the  same  was  sent,  beyond 
said  half-mile  limit."  The  court  refused  to 
give  this  charge,  and  defendant  excepted. 
GajrIordB.  Clark  and  F.B.  Clark,Jr.,toT 
appellant.  (?.  L.  &  H.  T.  Smith,  for  ap- 
pellee. 

Stone,  C.  J.  St.  Elmo  and  Grand  Bay 
are  two  stations  on  the  line  of  roads  oper- 
ated by  the  Louisville  &  Nashville  Bail- 
road  Company.  They  are  five  miles  apart, 
and  are  small  villages.  Louis  Henderson 
resided  near  St.  Elmo  station,  and  Pr. 
Rofamer,  his  family  physician,  resided  near 
Grand  Bay  station.  At  noon,  June  26, 
1£67,  Henderson  procured  to  be  dispatched 
at  St.  Elmo,  to  Dr.  Uohmer  at  Orand  Bay, 
a  telegraphic  message  in  the  following 
language :  "  Come,  first  train,  to  see  my 
wife.  Very  low."  This  message  was 
marked:  "Prepaid,  26  cents."  In  addition, 
both  the  sender  and  the  telegraphic  oper- 
ator  testified  that  that  sum  was  prepaid. 
The  operator  testiflerl  that  Henderson  in- 
Qnired  what  the  charge  was,  and,  on  b^ng 
Informed  it  was  25  cents,  paid  it  to  him. 
The  message,  though  not  repeated,  reached 
the  operator  at  Orand  Bay  without  mis- 
take and  without  delay.  Dr.  Bohmer  tes- 
tified that  he  received  this  telegram  about 
9  o'clock  A..  M.,  June  27th,  the  day  after  Its 
transmission;  that  it  was  handed  to  him 
at  his  residence,— but  he  did  not  state  by 
whom.  He  testified,  further,  that,  if  he 
bad  received  the  message  on  the  26th,  he 
would  have  obeyed  it,  traveling  either  by 
train  or  by  privateconveyance.  He  reached 
the  patient  about  noon  on  27th,  and  re- 
lieved the  Intensity  of  her  suffering ;  but 
she  died  about  six  hours  afterwards.  He 
did  not  know  whether,  if  he  had  reached 
her  the  day  before,  her  life  could  have  been 
saved.  Plaintiff  testified  that  when  the 
telegram  was  sent  his  wife  was  suffering 
acutely,  and  that  her  suffering  increased 
until  the  arrival  of  the  doctor,  when  he  al- 
leviated It. 

The  present  action  was  brought  to  re- 
cover damages  for  the  non-delivery  of  said 
telegn:am  within  a  reasonable  time.  The 
defendant  Interposed  five  pleas  in  bar,  but 
at  present  we  propose  to  consider  only 
those  on  which  issues  of  fact  were  formed. 
These  are  pleas  3  and  4.  A  demurrer  was 
interposed  by  plain tiB  to  each  of  these 
pleas,  8  and  4,  and  the  demurrers  were 
overruled.    There  was  no  error  in  this. 

In  the  printed  caption  of  all  messages 
sent  by  the  telegraph  company  are  certain 
nunditions  on  which  the  company  receives 
and  transmits  messages,  and  no  message 
is  received  or  sent  unless  it  is  written  on 
the  company's  blank,  preceded  by  the  con- 
ditions. The  message  in  this  case  was 
written  on  the  company's  blank,  and  was 
preceded  by  the  printed  conditions.  One 
of  the  conditions  is  that  "the  company 
-will  not  be  liable  for  damages  in  any  case 
-wbere  the  claim  is  not  presented,  in  writ- 


ing, within  sixty  days  after  sending  the 
message."  Plea  No.  3  set  up  this  condi- 
tion, and  averred  that  the  claim  here  sued 
on  was  not  presented  to  the  company 
within  60  days  after  sending  the  message. 
To  this  plea  plaintiff  filed  a  replication 
averring  that  in  less  than  60  days  after  the 
message  was  sent  the  present  suit  was 
brought,  a  complaint  filed  setting  forth 
the  claim  of  damages  for  non-delivery  of 
the  message,  and  service  of  a  copy  of  the 
complaint  on  the  defendant  corporation, 
—all  within  60  days.  To  this  replication 
the  defendant  demurred,  and  the  court 
overniled  its  demurrer.  There  are  decis- 
ions which  hold  that  a  suit,  setting  forth 
the  ground  of  complaint,  instituted,  and 
procesBuponitserved,  within  the60day8,iB 
not  a  compliance  with  this  regulation. 
Wolf  V.  Telegraph  Co.,  62  Pa.  St.  83;  Tele- 

graph  Co.  ▼.  McKinney,  8  Amer.  &  Eng. 
orp.  Cas.  128.  Such  regulation  is  gener* 
ally  hdd  to  be  valid  and  binding.  Grin- 
nell  V.  Telegraph  Co.,  118  Mass.  299 ;  Young 
V.  Same,  65  N.  Y.  168 ;  Telegraph  Co.  v. 
Bains,  63  Tex.  27;  Insurance  Cos.  v.  Fel- 
rath,  77  Ala.  194.  Our  own  rulings  on  a 
question  not  distinguishable  from  this  in 
principle  have  been  different.  Railroad 
Co.  r.  Bayliss,  74  Ala.  150 ;  Bailroad  Co.  v. 
Morris,  65  Ala.  193 ;  Same  v.  Bees,  82  Ala. 
340,  2  South.  Bep.  752.  The  circuit  court 
did  not  err  in  overruling  the  demurrer  to 
the  replication  to  the  defendant's  third 
plea.  The  averments  of  that  replication 
being  unquestionably  true  as  shown  by 
the  record,  that  line  of  defense  will  receive 
no  further  consideration. 

On  the  trial  of  this  cause  the  real  contro- 
versy, both  in  fact  and  law,  so  far  as  the 
mere  right  of  recovery  was  concerned, 
arose  on  the  issue  raised  by  the  fourth  plea. 
That  plea  sets  ap  as  a  defense  to  the  wbolo 
action  that  the  defendant  corporation  had 
established  a  limit  within  which  it  under- 
took to  make  free  delivery  of  messages 
sent  over  its  wires,  which  limit  was  a  half 
mile,  or  within  a  radius  of  a  half  mile,  from 
its  oflSce,  at  places  having  the  population 
that  Grand  Bay  had;  that  in  the  said 
printed  heading,  which  accompanied  and 
formed  part  and  condition  of  every  writ- 
ten message  it  received  for  transmission, 
including  the  one  received  in  this  case,  was 
and  is  the  following  cla'use:  "Messages 
will  be  delivered  free  within  the  established 
Iree-delivery  limits  of  the  terminal  office. 
For  delivery  at  a  greater  distance  a  spe- 
cial charge  will  be  made,  to  cover  the  cost 
of  such  delivery,"  and  that  Dr.  Bohmer, 
to  whom  said  message  was  sent,  did  not 
live  within  the  said  tree-delivery  limits  of 
said  office.  The  plea  then  avers  that  no 
consideration  was  paid  or  tendered  by 
plaintiff  for  the  dell  very  beyond  the  free-de- 
livery limits,  and  no  notice  was  given  by 
the  sender,  nor  did  the  telegraphic  opera- 
tor know,  that  Dr.  Bohmer  was  not  liv- 
ing within  said  limits.  This  plea  was  fol- 
lowed by  much  pleading  and  many  rulings 
of  the  court.  We  will  not  set  out  the  va- 
rious steps  taken,  but  will  declare  the  rules 
by  which  the  relative  duties  of  the  parties 
must  be  determined. 

Telegraphy  is  a  quick-moving  substitute 
for  mail  service,  which,  by  contrast,  has 
become  tardy.    Celerity  is  its  boast,  and 
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when  rapid  communication  Is  desired  Its 
instrumentality  is  Invoked.  It  cannot  be 
preenmed  that  the  operator  at  the  initial 
or  receiving  office  will  know  every  one  to 
whom  a  messuage  is  proposed  to  be  sent 
through  his  office,  or  will  know  that  such 
person  will  be  found  within  the  free  deliv- 
ery limtis  of  the  terminal  office.  Thesen- 
dee  may  live  just  without  the  limits,  or  he 
may  live  miles  away.  Placing  the  duty 
on  the  sender  of  ascertaining  whether  the 
person  to  whom  the  message  is  addressed 
resides  within  the  free  limits  is  a  reasona- 
ble rule.  It  is  reasonable,  because  in  most 
cases  the  sender  will  know  where  the 
sendee  resides,  and  can  inform  the  oper- 
ator. In  the  event  the  sender  does  not 
know  the  residence  or  business  office  of 
the  sendee.  It  is  but  reasonable  to  require 
him  to  inform  himself,  or  to  make  provis- 
ion for  delivery  beyond  the  limits,  should  It 
be  found  that  the  residence  is  beyond 
them.  This  is  placing  the  duty  where  it  is 
both  reasonable  and  bearable,  instead  of 
imposing  an  intolerable  burden  on  the 
operator  or  company.  The  reasons  will 
suggest  themselves,  without  being  stated. 
The  rule  is  redsonable,  and  law  is,  or 
should  be,  reasonable.  When  Henderson 
applied  to  have  his  message  sent,  II  Dr. 
Rohmer  lived  more  than  ahan  mile  from  the 
terminal  office,- he  should  have  so  Informed 
the  operator,  if  he  knew  It  or  could  learn 
It;  and.  if  he  was  in  doubt  whether  the 
doctor  lived  within  the  limits,  he  should 
have  informed  the  operator  and  made  pro- 
vision for  delivery  beyond  the  limits,  if 
he  desired  and  expected  prompt  delivery. 
When  a  message  Is  handed  in  tor  transmis- 
sion, the  presumption  must  be  and  is  that 
the  sendee  lives  within  thellmits  of  freede- 
livery,  or  that  the  sender  takes  the  risk  of 
delivery,  unless  he  makes  arrangements 
for  delivery  at  a  greater  distance;  and 
banding  in  such  message  without  explana- 
tion casts  no  duty  on  the  transmitting 
operator  other  than  to  forward  the  mes- 
sage accurately  and  with  proper  diligence, 
and  it  casts  no  duty  on  the  terminal  em- 
ploye or  operator  other  than  to  copy  the 
message  correctly,  and  deliver  It,  with  all 
convenient  speed,  if  the  sendee  resides  with- 
in the  free  delivery  limits.  What  we  have 
said  is  intended  for  the  government  of  the 
senders  of  all  telegrams,  whether  intelli- 
gent or  non-intelligent.'  All  men  are  con- 
clusively presumed  to  know  the  law,  and 
no  discrimination  between  classes  can  be 
maintained,  either  by  the  law  or  by  sound 
reasoning.  Tbeprinciple  rests  on  Juridical 
necessity. 

It  may  as  well  be  stated  here  as  any- 
where else  that  the  plaintiff,  when  testify- 
ing as  a  witness  for  himself,  stated  that 
be  knew  the  rule  of  the  telegraph  company 
which  guarantied  free  deliveryll  thesendee 
lived  within  a  half  mile  of  the  terminal 
office,  and  no  further;  and  the  testimony 
of  the  sending  operator  tended  to  show 
that,  before  sending  the  message,  he  in- 
quired of  the  plaintiff  how  near  to  the 
terminal  station  or  office  Dr.  Bohmer 
lived,  and  he  answered :  "  Close  by. "  Hen- 
derson gave  no  testimony  in  regard  to 
this.  No  testimony  was  Introduced  tend- 
ing to  prove  that  anything  was  said,  ei- 
ther by  Henderson  or  by  the  operator. 


having  any  reference  to  delivery  beyond  a 
half  mile.  And  we  may  here  state,  as 
proven  and  uncontro verted  facts,  that 
the  charge,  25  cents,  was  prepaid  for  send- 
ing the  message,  and  that  the  plaintlH, 
Henderson,  knew  of  the  half  mile  limit  to 
free  delivery. 

The  contested  question  of  fact  was 
whether  Dr.  Rohmer's  residence  was  with- 
in a  half  mile  of  the  terminal  office.  Wit- 
nesses testified  that  there  was  a  travela- 
ble  and  traveled  road  which  cut  off  an 
angle,  and  brought  the  distance  within  a 
half  mile.  Other  witnesses  controverted 
the  existence  of  any  road  which  cut  off 
the  angle  and  shortened  the  distance. 
According  to  their  testimony,  Dr.  Roh- 
mer's residence  was  not  within  a  half  mile 
of  the  terminal  office.  This  was  a  ques- 
tion for  tbe  ]nr7,  and,  with  a  single  ex- 
ception, the  circuit  court  submitted  this 
question  fairly  to  the  Jury.  That  question 
is  tbe  burden  of  proof.  Free  deli  very  with- 
in a  halt  mile  is  not  a  restriction  of  a 
right,  but  a  qnalifled  privilege  granted. 
It  is  not  an  Inherent  right ;  for  if  it  were,  in 
the  absence  of  restriction,  it  would  have  no 
limits.  To  show  to  what  absurd  re- 
sults this  would  lead,  let  us  suppose  tbe 
contract  to  transmit  a  message  is  silent 
about  free  delivery.  If  we  held  the  clause 
in  controversy  to  be  riBBtrictive  of  a  right, 
then,  in  the  case  supposed,  tbe  telegraph 
company  would  be  bound  to  deliver  to  the 
sendee,  no  matter  how  great  the  distance 
to  his  residence.  Free  delivery  is  a  condi- 
tional obligation,  contingent  on  the 
sendee's  residence  being  within  the  area  of 
free  delivery;  and  until  that  condition  is 
shown  the  telegraph  company  is  not  put 
in  default.  The  onus  of  proving  that  Dr. 
Rohmer's  residence  was  within  a  half  mile 
was  on  the  plaintiff.    3  Brick.  Dig.  433. 

Whether,  in  such  a  suit  as  this,  damages 
can  be  recovered  for  mental  anxiety  or 
mental  distress  caused  by  the  non-delivery 
of  the  message,  through  the  negllgenc«t  of 
the  telegraph  company,  is  a  question  upon 
which  the  authorities  are  In  palpable  con^ 
flict.  They  are  not  alone  in  conflict.  They 
are  widely  variant.  8ome  rulings  reject 
such  evidence  in  all  cases  which  are  based 
on  brearh  of  contract.  Others  reject  it 
when  there  is  no  element  of  recovery  other 
than  mental  i>uffering,  but  receive  it  in  ag- 
gravation when  there  Is  another  Inde- 
pendent cause  of  action.  On  this  last  prin- 
ciple, a  distinction  is  taken  in  some  caues 
between  suits  in  whch  the  sender  is  plain- 
tiff and  those  in  which  the  sendbe  com- 
plains. In  the  one  case  tbe  suit  Is  by  a 
party  to  the  contract,  who  can  maintain 
an  action  for  its  breach  even  though  he 
may  be  able  to  recover  only  nominal  dam- 
ages. In  the  other,  there  is  no  privity  ol 
contract,  and  there  can  be  no  recovery  ex- 
cept for  actual  damages  proved.  There 
is,  therefore,  in  this  case.  If  the  rule  be 
sound,  an  independent  right  of  recovery, 
to  which  distress  of  feeling  can  become  an 
aggravating  Incident.  There  are  still  oth- 
er authorities  which  hold  that  such  svi- 
dence  is  admlBslbln  on  general  principles, 
and  as  an  independentground  of  recovery. 
We  cite  many  authorities,  but  will  not  at- 
tempt to  reconcile  them.  Nor  will  we 
comment  on  them  further.    Wadsworth's 
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Case,  (Tenn.)6Ainer  St.Eep.864and8S.  W. 
Bep.  574;  RallroadCo.  v.Levy,  59  Tex.  542, 
563;  Stuart's  Caae.  66  Tex.  580;  So  Relle'a 
Case,  55  Tex.  308:  Hays  v.  Railroad  Co.,  46 
Tex.  272;  Simpson's  Case,  11  S.  W.  Rep. 
385 ; ,  West's  Case,  17  Pac.  Rep.  807,  7  Amer. 
St.  Rep.  534,  585  note;  Shiear.  &  R.  Neg.  S 
756;  5 Amer.  &  Eng.  Cyclop. Law,  42,  note; 
Logan's  Case.  84  111.468;  Turnpike  Road 
T.Boone,  45  Md.S44;  Walsh  v.  Railway  Co.. 
42  Wis.  28;  West's  Case,  89  Kan.  93.17  Pac. 
Bep.  807;  Russell's  Case,  8  Dak.  815, 19  N. 
W.  Rep.  408.  The  case  of  Telegraph  Co.  v. 
Cooper,  9  S.  W.  Rep.  598,  Is  a  very  peculiar 
one. 

As  to  the  element  of  mental  anguish 
claimed  to  have  been  suffered  by  the  plain- 
tlfT,  we  think  it  the  proximate  consequence 
o(  the  failure  to  deliver  the  message,  and 
that  the  perusal  of  the  message  would  nat- 
nrally  suggest  such  consequence  as  likely 
to  ensue  from  the  non-delivery.  The  right 
of  the  plaintiff  to  sue  for  the  breach  nf  the 
contract  to  deliver,  if  within  the  free-deliv- 
ery distance,  takes  this  case  out  of  the  rule, 
U  a  sound  one,  that  mental  distress  will 
not  maintain  the  suit  when  there  is  no 
other  element  of  recoverable  damage.  We 
find  no  error  in  the  rulings  as  to  the  proper 
dements  of  damage,  and  we  agree  with  the 
circuit  court  in  holding  that  there  was  no 
proof  which  authorized  exemplary  or  vin- 
dictive damages. 

In  the  light  of  the  principles  declared 
above,  some  portions  of  the  general  charge 
which  we  have  not  referred  to  specialiy, 
and  the  charge  giv^i  at  the  instance  of  the 
plaintltr  are  subject  to  criticism ;  but  we 
deem  it  unnecessary  to  comment  further 
upon  them.  What  we  have  said  will  fur- 
nish the  proper  correction. 

The  ninth  charge  asked  by  defendant 
ought  to  have  been  given. 

The  message,  for  the  failure  to  deliver 
which  the  present  suit  was  brought,  was 
not  a  repeated  message.  Pleas  were  in- 
terposed, and  charges  were  asked,  based 
on  stipulations  in  regard  to  non-repeated 
messages,  as  set  forth  in  the  printed  cap- 
tion attached  to  the  form  or  blank  on 
which  the  message  was  written.  The 
message,  though  not  repeated,  was  cor- 
rectly, and  without  delay,  transmitted  to 
the  terminal  ofBce,  and  was  there  under- 
citood  and  copied  accurately.  'This  an- 
swered all  ends  repeating  could  have  ac- 
complished, and  leaves  that  clause  with- 
out practical  operation  in  this  case.  None 
of  the  provisions  intended  to  be  restrictive 
of  liability  on  non-repeated  messages,  and 
lone  of  the  stipulations  for  exemption 
from  the  consequences  of  negligence,  have 
any  proper  consideration  in  the  determina- 
tion of  this  case.  Telegraph  Co,  v.  Way, 
^g8  Ala.  542,  4  South.  Rep.  844;  White's 
Case,  14  Fed.  Rep.  710;  Tyler's  Case,  74  111. 
168;  3  Suth.  Dam.  296,  297.  The  demurrers 
to  pleas  2  and  5  were  properly  sustained, 
and  all  charges  seeking  to  raise  the  ques- 
tions presented  in  those  pleas,  were  prop- 
erly refused. 

The  attempt  was  made  in  the  trial  court 
to  excuse  the  telegraph  company  from  lia- 
bility lor  non-delivery  of  the  message  on 
the  ground  that  the  business  and  emolu- 
ments of  the  office  at  Grand  Bay  were  in- 
sufficient to  Justify  the  employment  of  a 


separate  telegraphic  operator,  or  a  mes- 
senger boy  to  deliver  messages.  Belun's 
Case,  8  Cent.  Law  J.  446,  is  relied  on  in  sup- 
port of  this  position.  This  may  furnish  a 
very  good  reason  for  withholding  tele- 
graphic service,  or,  perhaps,  for  different 
regulations  in  regard  to  delivery,  at  places 
thus  circumstanced.  It  affords  no  excuse 
for  violating  the  terms  of  a  contract.  We 
cannot  follow  Belun's  Case. 

The  defendant  offered  to  prove  in  defense 
that  it  was  not  the  custom  of  Dr.  Rohmer 
to  make  professional  calls  at  a  distance 
without  prepayment,  or  guarantied  pay- 
ment, of  his  charges.  This  testimony,  on 
objection,  was  ruled  out.  There  was  no 
error  in  this.  If  the  doctor  lived  within 
the  area  of  free  delivery, it  was  not  for  the 
telegraphic  operator  to  speculate  on  the 
chances  thattbe  summons  would  or  would 
not  be  obeyed.  If  it  had  been  shown  that 
Dr.  Rohmer  would  not  have  obeyed  if  ho 
had  received  it,  this,  it  would  seem,  would 
have  proved  that  the  plalntiS  suffered  no 
real  injury  from  the  failure  to  deliver  the 
message.  So  far  from  this  being  proved. 
Dr.  Rohmer  testified  that,  if  he  had  re- 
ceived the  message,  he  would  have  obeyed 
the  call. 

The  natural  utterances  and  expressions 
indicative  of  pleasure,  displeasure,  pain,  or 
BuSering  are  competent  original  evidence 
that  may  be  received  in  proof  of  the  phys- 
ical or  mental  state  they  indicate,  when- 
ever that  state  is  a  pertinent  inquiry. 
Wood,  Pr.  Ev.  §  147. 

Two  parts  of  the  testimony  received  at 
the  Instance  of  plaintiff  should  have  been 
rejected:  JPVrst,  the  answer  of  the  oper- 
ator at  Grand  Bay,  made  on  27th,  in  reply 
to  plaintiff's  inquiry  why  the  message  had 
not  been  delivered ;  and,  second,  that  the 
Western  Union  Telegraph  Company  was  a 
wealthy  corporation. 

We  have  now  noticed  every  material 
question  raised  by  the  record. 

Reversed  and  remanded. 


Stix  et  at.  v.  Keith. 


(90  Ala.  121) 


(Supreme  Court  of  Alabama.   April  14, 1890.) 

REMOVXIi  of  CaUSBB — APPUCi.TION. 

1.  Od  filing  of  a  petition  for  removal  of  a  causa 
from  a  state  to  a  federal  court,  -which  on  its  face 
shows  that  the  cause  is  within  the  statutes  of  the 
United  States,  by  which  alone  the  right  of  removal 
is  governed,  the  state  court  loses  jurisdiction  eo 
instanti,  without  the  necessity  of  a  formal  order 
of  removal. 

2.  On  filing  of  such  petition,  an  issue  of  f  aot 
arising  thereon  can  only  be  tried  In  the  federal 
court,  on  motion  made  there  to  remand  the  cause 
to  the  state  court. 

8.  A  party  failing  to  obtain  a  removal  loses 
none  of  bis  rights  by  defending  the  action  in  the 
state  courts  when  forced  into  a  trial. 

4.  In  such  case,  an  order  of  removal  may  he 
made  after  reversal  of  a  judgment  against  the  pe- 
titioner by  the  supreme  court  of  the  state. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; John  Tally,  Judge. 

Action  of  trespass  by  Pope  W.  Keith 
against  Louis  Stix  &  Co.,  to  recover  dam- 
ages for  the  wrongful  taking  of  a  stock  of 
goods  by  \evy  of  an  execution  thereon. 
Defendants  sought  to  hove  the  cause  re- 
moved from  che  state  circuit  court  to  the 
United  States   circuit  court.    The   state 
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court,  after  the  application,  proceeded  to 
Judgment.    Defendants  appeal. 

Humes,  Walker  &  Sbeffey,  tor  appeWautB. 
J.  E.  Brown  and  B.  C.  Brickell,  lor  appel- 
lee. 

SoMERViLi.E,  J.  The  most  tenable  point 
of  contention  urged  on  us  Is  the  one  in- 
volved In  the  two  separate  motions  made 
by  the  appellants  to  remove  this  suit  from 
the  state  to  the  federal  court.  The  first 
petition  for  this  purpose  was  illed  May  26, 
1885,  being  the  first  term  of  the  circuit 
court  of  Jaclfson  county  after  the  com- 
mencement of  the  action,  which  was  Jan- 
uary 19, 1885.  The  ground  of  the  removal 
was  the  citizenship  of  the  petitioners,  who 
were  defendants  in  the  state  court,  and  the 
petition  averred  their  residence  in  the 
state  of  Ohio  at  the  time  of  filing  the  peti- 
tion for  removal  as  well  as  when  the  suit 
was  brought.  The  requisite  bond  was 
filed  as  demanded  by  the  act  of  congress 
of  March  3, 1875,  and  other  prior  acts  of 
.which  that  legislation  was  amendatory. 
This  application  was  refused  June  9, 1886. 
The  second  petition  was  filed  February  15, 
1889,  after  the  act  of  March  8. 1887,  went 
Into  effect.  It  alleged  the  non-residence  of 
the  petitioners,  and  their  residence  in 
other  named  states,  and  was  based  on  the 
.existence  of  prejudice  and  local  Infiuence 
against  the  petitioners,  as  provided  for 
under  the  act  of  March  2, 1867,  and  other 
statutes  amendatory  and  advisory  of 
that  act.  The  petition  seems  to  be  In 
due  form,  and  was  accompanied  by  a 
proper  bond.  It  is  made  to  appear  that 
the  appellee  appeared  by  counsel  In  the 
circuit  court  of  the  United  States  Octo- 
ber 28, 1886,  after  the  overruling  of  the  first 
application  in  the  state  court,  and  moved 
to  remand  the  cause  to  the  state  court, 
and  this  motion  was  overruled  by  the  fed- 
eral court. 

The  following  principles,  touching  the 
subject  of  the  removal  of  causes  from  state 
to  federal  courts,  have  been  authoritative- 
ly settled  by  the  supreme  court  of  the 
United  States,  which  must  be  considered 
the  ultimate  arbiter  of  all  such  questions : 
(1)  The  right  of  removal  of  a  suit  of  this 
kind  is  governed  exclusively  by  the  acts 
of  congress  bearing  on  the  subject,  and  the 
terms  and  conditions  of  removal  are  there 
fully  prescribed.  A  partyseclclng  removal 
must  therefore  show,  upon  the  face  of  his 
petition,  that  his  cause  comes  within  the 
statute.  Insurance  Co.  v.  Pechuer,  95  U. 
S.  183;  Removal  Cases,  100  U.  S.  457.  (2) 
When  such  a  case  is  presented  in  due  form 
on  the  face  of  the  petition,  showing  a 
legal  right  to  the  transfer,  the  state  court 
has  jurisdiction  to  decide  but  a  single 
point,  and  that  is  whether,  admitting  as 
true  the  facts  alleged,  the  petitioner  is  en- 
titled to  removal.  The  question  Is  one 
purely  of  law,  in  the  nature  of  a  demurrer 
to  the  sufficiency  of  the  petition.  Rail- 
road Co.  V.  Dunn,  122  U.  S.  513,  7  Sup.  Ct. 
Rep.  1262;  Ex  parte  State  of  Alabama,  71 
Ala.  364.  (3)  If  the  petition  is  sufficient, 
showing  on  its  face  a  case  within  the  stat- 
ute, the  state  court  is  bound  to  surrender 
Its  jurisdiction.  That  tribunal  can  pro- 
ceed no  further  in  the  suit.  It  has  no  pow- 
er to  try  any  issue  of  fact  on  the  petition. 


All  such  Issues  must  be  tried  in  the  federal 
court,  on  motion  made  there  to  remand 
the  cause  to  the  state  court.  Stone  v. 
South  Carolina,  117  U.  S.  430,  6  Sup.  Ct. 
Rep.  799;  Railroad  Co.  v.  Dunn.  122  U.  S. 
513,  7  Sup.  Ct.  Rep.  1262.  (4)  (a)  Upon 
such  a  petition  being  filed,  the  cause  being 
one  that  is  removable,  the  state  court  has 
no  lawful  power  to  refuse  a  removal.  Its 
rightful  jurisdiction  ceases  eo  instanH, anA 
no  formal  order  of  removal  is  necessary, 
but  only  a  suspension  of  further  proceed- 
ings Any  subsequent  attempt  of  the 
state  court  to  assert  its  jurisdiction,  or 
any  judgment  afterwards  rendered  bysuch 
tribunal  in  the  case,  unless  the  case  is  re- 
meinded  by  the  federal  court,  is  erroneous, 
and  therefore  ground  for  reversal  in  this 
court.  Kern  v.  Huidelioper,  103  U.  S.  485; 
Dill.  Rem.  Causes,  §  75b,  note  2;  Foundry 
Co.  V.  Howland,  5  S.  E.  Rep.  745.  (*)  It 
the  cause,  as  shown  on  the  facts  of  the 
petition,  is  one  not  removable,  under  the 
laws  of  congress,  the  mere  filing  of  such 
insufficient  petition  doesnotworita  trans- 
fer, or  otherwiseoust  the  jurisdiction  of  the 
state  court.  Railroad  Co.t.  Dunn,  122  U.  S. 
513,  7  Sup.  Ct.  Rep.  1262.  (5)  And  if  this 
court  fails  or  refuses,  in  a  proper  case  for 
removal,  to  reverse  the  judgment  of  the 
lower  court,  upon  error  assigned  for  the 
refusal  to  decline  further  jurisdiction,  a 
federal  question  is  rnised  which  will  be- 
come the  subject  of  review  by  the  supreme 
court  of  the  United  States,  on  writ  of  er» 
ror  to  that  court.  Railroad  Co.  v.  White, 
111  U.S.  134,4  Sup.  Ct.  Rep.  358.  (6)  A 
party  failing  in  his  efforts  to  obtain  the 
removal  of  a  suit  loses  none  of  his  rights 
by  defending  the  action  In  the  state  court 
when  he  is  forced  Into  a  trial.  Removal 
Cases,  100  U.  S.  457;  Railroad  Co.  v.  Mis- 
sissippi, 102  U.  S.  135;  Insurance  Co.  v. 
Dunn,  19  Wall.  214.  And,  upon  a  reversal 
of  the  judgment  on  appeal  to  this  court,  it 
is  not  too  late  to  make  an  order  for  the 
allowance  of  the  removal.  Railroad  Co. 
V.  Koontz,  104  U.  S.  5;  Dill.  Rem.  Causes, 
8  60.  (7)  Undertheactof  March3,1875.  (18 
U.  S.  St.  470.)  the  right  of  removal,  on  the 
ground  of  citizenship,  was  required  to  be 
asserted  by  filing  a  petition  in  the  state 
court  "before  or  attbe  term  at  which  said 
cause  could  be  first  tried,  and  before  the 
trial  thereof. "  Insurance  Co.  v.  Walrath, 
117  U.  S.  365,  6  Sup.  Ct.  Rep.  768;  Car  Co. 
V.  Speck,  113  U.  S.  84,  5  Sup.  Ct.  Rep.  374; 
Holland  V.  Chambers,  110  U.  S.  59,  3 
Sup.  Ct.  Rep.  427.  (8)  The  act  of  March  2, 
1867,  (Rev.  St.  U.  S.  §  639,  cl.  3.)  which  an- 
thorlzed  removals,  in  certain  causes,  on 
the  ground  of  prejudice  or  local  influence, 
at  any  time  before  the  trial  or  final  hear- 
ing of  the  suit,  has  been  held  not  to  be  re- 
pealed by  the  act  of  1875.  Hess  v.  Reyn- 
olds, 113  U.  S.  73,  5  Sup.  Ct.  Rep.  377;  Bible 
Society  v.  Grove,  101  U.  S.  610;  Manufact- 
uring Go.  V.  Packer,  129  U.  S.  688,  9  Sup. 
Ct.  Rep.  385.  This  clause  is  superseded, 
but  not  materially  changed,  by  the  act 
of  March  3, 1887,  so  far  as  this  particnlar 
point  Is  concerned,  by  providing  for  the 
removal  of  a  cause  "at  any  time  before  a. 
trial  thereof,  "on  the  same  ground  of  preju- 
dice or  local  Infiuence,  the  petition  beinK 
required  to  be  verified  by  the  proper  affi- 
davit of  the  petitioner,  the  truth  of  whlcb 
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can  be  contested  only  In  the  federal  court. 
120  U.  S.  790,  791. 

The  appellee's  petitions  in  the  present 
case  each  seem  to  have  been  prepared  in 
conformity  to  the  requirements  of  the 
statute,  roHowing,  In  substance,  the  ap- 
proved forms.  Dill.  Rem.  Causes,  141-147; 
Removal  Cases,  100  U.  S.  457.  No  oblec- 
tion  appears  to  have  been  taken  to  the 
sufficiency  of  the  bond,  and  we  must  pre- 
aume,  on  this  appeal,  that  it  was  sufficient. 
Mix  V.  Insurance  Co.,  74  N.  Y.  53;  Ayers 
V.  Watson,  118  U.  S.  594,  5  Sup.  Ct.  Rep. 
641.  And  none,  likewise,  was  interposed 
to  the  regularity  of  the  other  proceedings. 
The  order  lor  removal  was  apparently 
refused  on  the  sole  ground  that  the  cir- 
cuit court  of  the  United  States,  which  bad 
held  no  term  since  the  last  petition  was 
made,— the  one  filed  February  14, 1S89, — 
had  taken  no  action,  or  made  any  order 
looking  to  a  removal,  based  on  prejudice 
or  local  Influence.  No  such  action  by  the 
federal  court  was  necessary  in  order  to 
prevent  further  proceedings  by  the  state 
court.  That  the  petitions,  one  or  both, 
disclosed  a  case  for  removal,  seems  to  us 
free  from  serious  doubt. 

The  circuit  court  erred,  therefore,  under 
the  principles  above  announced,  in  not 
making  the  requisite  order.  The  other 
question  raised  becomes  Immaterial  on  the 
present  appeal. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  circuit 
court  to  vacate  all  orders  and  Judgments 
made  or  entered  subsequently  to  the  filing 
of  the  appellants'  petitions  for  removal 
and  the  approval  of  the  bonds,  and  said 
court  will  proceed  no  further  In  said  cause 
unless  Its  jurisdiction  be  restored  by  the 
action  of  the  circuit  court  of  the  United 
States.  Railroad  Co.  y.  Koontz,  104  U.  8. 
6,18. 

(»  Ala.  2B6)  

DOLAN  et  bI.  V.  DOLAN  fft  aJ. 
(Sttpreme  Court  of  AUtbama.    April  9, 1890.) 

Witness — ^Tr/lnsaotioss  with  Dsotjmm. 

1.  Code  Ala.  J  2765,  provides  that  neither  par- 
ty shall  be  allowed  to  testify  against  the  other 
as  to  transactions  with  any  deceased  person  whose 
estate  is  interested  in  the  result  of  the  snit  or 
proceeding  unless  called  to  testify  thereto  by  the 
opposite  party.  Held  that,  in  a  proceeding  in  the 
probate  court,  by  the  administratrix  and  widow  of 
on  intestate,  to  declare  his  estate  insolvent,  where 
the  heirs  appear  and  deny  the  insolvency,  a  cred- 
itor who  joins  in  the  issue  with  the  heirs,  and  de- 
nies the  insolvency,  but  whose  claim  is  resisted  by 
the  heirs  as  unjust,  cannot,  to  establish  his  claim, 
testify  as  to  transactions  with  the  intestate. 

a.  Nor  is  his  testimony  made  competent  by  his 
bring  called  by  the  administratrix,  where  it  ap- 
pears that  it  is  to  her  interest,  as  widow,  to  have 
the  claim  established.  In  such  case,  not  being  act- 
ually opposed  to  the  witness  in  interest,  she  is  not 
the  "opposite  party"  wittiln  the  meaning  of  the 
Btatote. 

Appeal  from  probate  court.  Mobile  coun- 
ty ;  Pkick  Williams,  Jr.,  Judge. 

W.E.  RIcbai-dsoB  a,nd  J.  Little  Smith, iOT 
appellants.    Harris  Taylor,  for  appellees. 

Clopton,  J.  This  proceeding  Is  an  ap- 
plication to  the  probate  court  by  appellee, 
as  administratrix,  to  declare  the  estate  of 
Tbomas  Dolan  Insolvent.  The  heirs  ap- 
peared and  made  an  Issue  by  denying  in 


writing  the  fact  of  insolvency.  Among 
the  claims  mentioned  in  the  statement  of 
claims  against  the  estate  filed  with  the  re- 
port of  Insolvency  is  one  in  favor  of  James 
Dolan  for  f  2,844.  He  came  in  as  a  credit- 
or,.and,  denying  the  insolvency,  joined  in 
the  issue  made  by  the  heirs.  A  special  is- 
sue was  made  by  the  heirs  as  to  the  just- 
ness and  correctness  of  this  claim.  On  the 
trial  of  this  issue,  James  Dolan  was  called 
by  the  administratrix  to  prove  his  claim, 
and  she  was  called  by  him  for  the  same 
purpose.  The  court  allowed  each  to  testi- 
fy as  to  transactions  with  the  deceased, 
against  the  objections  of  the  heirs. 

In  a  proceeding  to  declare  an  estate  in- 
solvent, the  Inquiry  relates  to  the  BtataB 
of  the  estate,  and  the  declaration  of  in- 
solvency Is  not  a  final  adjudication  as  to 
the  validity  of  the  claims  presented  or  re- 
ported. Hence,  as  counsel  contend,  the 
same  measure  of  proof  as  to  the  justness 
of  the  claim  Is  not  required  as  if  they  were 
being  finally  adjudged.  A  prima  facie  case 
only  is  requisite.  The  general  rule,  in- 
voked by  counsel  for  appellee,  that,  the 
disputed  question  being  authorized  by 
law  to  be  tried,  and  having  been  tried  by 
the  court  without  a  jury,  the  finding  will 
not  be  reversed  unless  it  is  manifestly 
against  the  evidence,  has  no  application 
when  it  appears  that  the  conclusion  and 
judgment  of  the  court  are  based  upon  ille- 
gal and  incompetent  evidence,  without  the 
consideration  of  which  the  finding  cannot 
be  supported.  There  was  evidence  as  to 
the  value  of  the  real  estate,  and  also  tend- 
ing to  show  that  the  administratrix  bad 
receivetl  assets  which  she  had  not  inven- 
toried nor  reported.  We  do  not  deem  it 
important  to  consider  this  aspect  of  the 
case,  as  tbe  evidence  may  vary  on  another 
trial;  for  Itls  manifest  thatthe  insolvency 
of  the  estate  depends  upon  the  allowance 
of  the  claim  in  favor  of  James  Dolan,  and 
it  is  equally  apparent  that  without  his 
testimony  the  evidence  is  not  prima  facie 
sufficient  to  show  its  existence  and  valid- 
ity. The  testimony  of  the  administratrix 
as  to  James  Dolan  having  given  his  salary 
to  decedent  is  mere  hearsay,  and  the  evi- 
dence of  Mrs.  Marion  is  too  vague  and  in- 
defiulte  to  found  a  conclusion  upon. 

We  shall,  therefore,  confine  our  consider- 
ation mainly  to  the  question  raised  by  the 
objection  to  the  competency  of  James  Do- 
lan to  testify  to  transactions  wltb  the  in- 
testate with  respect  to  his  claim,  as  against 
the  heirs.  In  this  consideration,  we  shall 
not  regard  the  contention,  based  on  the 
relation  between  the  parties, — the  admin- 
istratrix being  the  widow  of  the  deceased, 
and  James  Dolan  being  her  son  born  of  a 
former  marriage, — and  other  facts,  that 
there  Is  a  combination  and  scheme  be- 
tween mother  and  son  to  assume  antago- 
nistic positions  to  the  record,  in  order  to 
cheat  and  defraud  the  heirs,  who  are  the 
brothers  and  sisters  of  the  intestate.  This 
consideration  goes  rather  to  their  credi- 
bility than  competency. 

Section  2765  of  the  Code  provides  that  in 
civil  suits  and  proceedings  there  shall  bono 
exclusion  of  any  witness  because  he  is  a 
party,  or  Interested  In  the  Issue  tried,  "ex- 
cept that  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  trans- 


Digitized  by 


Google 


426 


SOUTHERN  EEPOETEB,  Vol.  7. 


(Ala. 


action  with  oi  Btatement  by  any  deceaocd 
person  whose  estate  la  interested  In  the 
result  ol  the  suit  or  proceeding,  or  when 
such  deceased  person,  at  the  time  of  such 
transaction  or  statement,  acted  in  any 
jrepresentatlTe  or  fiduciary  relation  what- 
Boever  to  the  party  against  whom  Biicb 
testimony  Is  sonxht  to  be  introduced,  un- 
less called  to  testify  thereto  by  the  opposite 
party. "  We  need  not  refer  to  or  comment 
on  the  previous  interpretation  of  the  stat- 
ute, as  to  its  purpose  and  policy.  It  is  not 
controverted  that  the  purpose  Is  the  pro- 
tection of  the  dead,  against  the  assertion 
of  fraudulent  claims  and  false  defenses  by 
the  living,  and  that  this  protection  ex- 
tends not  only  to  the  deceased,  but  also  to 
the  rights  of  his  heirs  and  others  claiming 
in  succession  or  privity.  The  competency 
of  James  Dolan  is  founded  on  the  last 
clause  of  the  statutory  exception :  "Unless 
called  to  testify  tb^wto  by  the  opposite 
party."  The  contention  is  that  the  ad- 
ministratrix, who  called  him  to  testify 
thereto,  Is  the  "opposite  party,  "in  the 
mecuilng  of  the  statute.  It  may  be  admit- 
ted that.  In  a  proceeding  to  di^are  an  es- 
tate insolvent, the  personal  representative 
is  the  actor,  with  whom  the  contesting 
heirs  or  creditors  make  the  issue.  They 
are  adversary  parties  as  to  the  general  is- 
sue of  insolvency.  But  this  position  to  the 
record  does  nut  necessarily  constitute 
them  "  opposite  parties,  "in  the  meaning 
of  the  statutory  exception,  as  to  special 
issues  which  may  be  made  and  tried,  so  as 
to  authorize  either  to  call  the  other  to  tes- 
tify to  any  transaction  with  or  statement 
by  the  intestate.  This  depends  upon  the 
relation  they  sustain  to  the  issue. 

In  Bank  v.  McDonnell,  87  Ala.  786,  6 
South.  Bep.  703,  which  is  the  latest  inter- 
pretation, the  statute  was  construed  to 
preserve,  as  to  the  class  of  statutory  ex- 
ceptions, the  common-law  rule,  which 
makes  parties  to  the  record  incompetent 
witnesses,  except  in  certaiu  cases,  unless 
the  immunity  of  incompetency  is  waived 
by  the  opposite  party;  and  it  was  held 
that  the  court  would  not  Ingraft  on  the 
statutory  provisions  the  common-law  ex- 
ceptions, when  repugnant  to  the  obvious 
policy  of  the  statute.  In  that  case  a  bill 
was  filed  by  a  creditor  to  set  aside' as 
frandulrait  a  deed  of  trust  made  by  an  in- 
solvent debtor  for  the  benefit  of  the  Mobile 
Savings  Bank.  The  debtor  and  the  bank 
were  made  defendants.  It  was  held  that 
the  debtor  could  not  be  allowed  to  testify 
to  an  agreement  between  him  and  the 
cashier  of  the  bank,  who  was  dead,  that 
the  deed  of  trust  should  be  kept  off  the 
record,  though  he  was  called  to  testify 
thereto  by  the  complainant,  and  his  inter- 
est was  balanced.  In  defining  who  is 
meant  by  the  "  opposite  party, "  it  is  said : 
"The  concluding  clause  of  the  statute. 'un- 
less called  to  testify  thereto  by  the  oppo- 
site party,  is  only  declaratory  of  the  law 
rule  which  permitted  the  immunity  of  in- 
competency to  be  waived  by  the  opposite 
party,  by  which  is  meant  the  party  to  the 
transaction  whose  rights  would  be  affect- 
ed by  the  testimony  offered."  Let  this 
test  be  applied.  Appellee,  not  as  widow, 
but  as  personal  representative,  has  no 
rights  in  the  estate  which  could  be  dimin- 


ished or  alfected  by  the  testiuiooy.  As 
widow,  a  declaration  of  insolvency  would 
enlarge  her  rights,  by  vesting  in  her  the 
homestead  absolutely,  and  relieving  her 
from  liability  to  account  on  final  settle- 
ment for  the  itersonal  property  exempted. 
How  will  the  rights  of  the  heirs  lie  affect- 
ed? A  decree  of  insolvency  conclusively 
ascertains  and  determines  the  status  of  the 
estate.  The  report  of  insolvency  being 
based  upon  the  InsnfBciency  of  both  the 
retd  and  personal  property  to  pay  the 
debts,  the  court  acts  upon  both  in  respect 
to  the  amount  of  indebtedness.  The  dec- 
laration that  the  estate  is  insolvent  ad- 
judicates the  necessity  to  sell  both  for  the 
payment  of  the  debts,  dispensing  with  oth- 
er or  further  proof:  and  this  is  conclusive 
on  the  heirs.  Code,  S  2111.  They  are  there- 
by placed  in  a  position  to  be  deprived  of  the 
descended  lands  without  other  opportuni- 
ty to  show  there  is  no  necessity  for  their 
sale.  The  declaration  of  insolvency  divests 
them  uf  their  reversionary  interest  in  the 
homestead,  and  takes  away  the  right  to 
have  credited,  on  final  settlement  and  dis- 
tribution,theexemptpersonal  property  on 
the  distributive  shares  of  those  to  whom  it 
was  exempted.  They  are,  manifestly,  the 
parties  whose  rights  would  be  injuriously 
affected  by  the  testimony  offered. 

It  is  argued  that  in  an  action  at  law 
against  the  administratrix,  by  James  Do- 
lan, to  enforce  the  collection  of  his  claim, 
she  could  waive  the  protection  of  the  stat- 
ute, and  call  him  to  testify  as  to  a  trans- 
action with  the  deceased,  and,  if  capable 
to  call  him  in  such  case,  she  is  capable  to 
call  him  in  a  proceeding  like  the  present, 
in  the  probate  court;  that  the  statute 
makes  no  distinction  between  forums.  In 
such  suit  at  law,  they  would  be  the  only 
parties  to  the  record.  The  administratrix 
does  not  represent  the  heirs  as  to  the  real 
property,  and  a  Judgment  rendered  in  such 
suit  would  not  bind,  orbeevidence  against, 
tbem,  BO  far  as  respects  its  liability  to  the 
debt.  Scott  V.  Ware,  64  Ala.  174.  In  the 
present  proceeding  the  parties  are  differ- 
ent. The  administratrix  had  paid  all  the 
other  claims  againstthe  estate  in  full,  and 
they  were  admitted.  The  special  issue,  on 
the  trial  of  which  he  was  called  to  testify, 
related  solely  to  the  justness  of  his  claim. 
In  respect  to  this  claim,  their  interests 
were  identical.  Both  were  seeking  to  sus- 
tain it.  As  to  this  issue,  it  is  clear  that 
James  Dolan  and  the  administratrix, 
though  nominally  opposite  parties,  were 
really  the  parties  on  the  one  side,  and  the 
heirs  the  adversary  parties.  The  statute 
regards  the  substance,  the  reality.  To  al- 
low him,  under  such  circumstances,  to  tes- 
tify to  a  transaction  with  the  deceased, 
for  the  sole  purpose  of  establishing  his 
claim,  without  being  called,  or  without 
the  consent  of  the  heirs,  would  be  against 
the  spirit  of  the  statute,  and  repugnant 
to  its  obvious  policy.  The  "opposite 
party,"  In  the  meaning  of  the  statute,  is 
the  party  adverse  in  interest.  It  maybe 
that  if  James  Dolan  had  not  been  a  party 
to  the  record  the  administratrix  could 
have  called  him  to  testify.  This  we  do 
not  decide.  But,  t>elng  a  party,  his  com- 
petency falls  within  the  rule  declared  in 
Bank  v.  McDonnell,  supra.    The  same  ob- 
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'Servations  and  principles  are  applicable  to 
the  competency  of  the  administratrix  on 
being  called  by  him. 
Reversed  and  remanded. 

(8>  Ala.  198)  

Chbistian  et  al.  v.  American  Frebbou) 
Land  A  Mortqaqi:  Co. 

{Supreme  Court  of  Alabama.    April  10,  1890.) 

f  OBBION  CoBPOBXTIONS— AOENT  IB  StATB — 

Plkadimo. 

1.  A  bUl  in  equity  by  a  foreign  corporation, 
to  have  a  loan  evidenced  by  notes  secured  by 
a  mortgage  declared  a  lien  on  land,  which  shows 
on  its  face  that  the  loan  was  made  by  complain- 
ant in  the  state,  is  demurrable,  onless  it  alleges 
that,  when  the  loan  was  made,  complainants  had 
complied  with  Const,  Ala.  art.  14,  '%  4,  embodied 
in  Act  Ala.  Feb.  28,  1887,  requiring  a  foreign  cor- 

S oration,  before  doing  busiuess  in  the  state,  to 
le  in  the  office  of  the  secretary  of  state  an  instru- 
ment in  writing  designating  at  least  one  Icnown 
place  of  business  in  the  state,  and  an  authorized 
agent  or  agents  thereat. 

2.  The  prosecution  or  defense  of  an  action  is 
not  the  doing  of  buslnesa  In  the  state,  within  the 
meaning  of  such  acts. 

Appeal  from  chancery  court,  Perry  coun- 
ty ;  Thomas  W.  Coleman,  Chancellor. 

Bill  in  equity  by  the  American  Freehold 
Land  &  Mort^aKe  Company  against  J.  B. 
Christian  and  others  to  have  a  Hen  de- 
clared on  certain  described  lands  in  pay- 
ment ol  several  promissory  notes  made  by 
defendants  to  complainant,  and  secured 
by  a  xaoTtftBiKe.  The  notes  v/evti  given  for 
money  loaned  to  defendants  by  complain- 
ant. Defendants  demurred  on  the  ground 
that  the  bill  did  not  show  by  averment 
that  complainant  had  complied  with  the 
constitutional  and  statutory  require- 
ments, and  upon  other  grounds  sufficiently 
shown  by  the  opinion.  The  court  over- 
ruled these  demurrers,  and  defendants  ap- 
peal. 

John  F.  Vary  and  B.  C.  Semple,  for  ap- 
pellants.   Pettus  &  Pettas,  for  appellee. 

McCi.ELLAN,  J.  The  questions  which 
the  demurrers  intbls  case  seek  to  raise  are 
those  which  were  passed  on  In  the  case  of 
Farrior  v.  Security  Co.,  ante,  200,  (at  this 
term.)  It  was  there  held  that  a  corporar 
tlon  foreign  to  the  state  of  Alabama  could 
not  transact  any  business  in  this  state  un- 
less and  until  it  had  complied  with  the 
provisions  of  section  4,  art.  14,  of  the  con- 
stitution, now  also  embodied  in  the  act  of 
February  28, 1887,  giving  force  and  effect 
thereto,  and  filed  In  the  office  of  the  secre- 
tary of  state  an  instrument  in  writing, 
etc.,  "designating  at  least  one  known  place 
of  business  in  tliis  state,  and  an  autborleed 
agent  or  agents  thereat, "  and  that  a  mort- 
gage executed  in  this  state  to  a  non-resi- 
dent corporation,  which  had  not  complied 
witb  the  constitution  and  statute,  on  land 
situated  here,  to  secure  a  loan  made  here, 
was  absolutely  void.  This  case  was  fol- 
lowed and  reaffirmed  In  that  of  Mullens  v. 
Mortgage  Co.,  ante,  201;  and  in  each  ot 
those  cases  the  facts,  going  to  show  that 
the  transaction  Involved  took  place  in 
Alabama,  and  was  the  doing  of  business 
here,  within  the  constitutional  and  stat- 
utoi'y  provisions  referred  to,  were  sub- 
stantially the  same  as  those  presented  by 
the  present  bill  and  exhibit,    ^'e  adhere 


to  and  reaffirm  the  opinions  in  those  cases, 
and  hold  that  the  bill  in  this  case  is  with- 
out equity,  it  it  can  be  construed  aa  show-  . 
ing,  either  by  averment  or  the  absence  of 
necessary  averment,  that  the  complainant, 
at  the  time  of  the  transaction  in  question, 
had  not  complied  with  the  law  in  the  mat- 
ter of  designating  "a  known  place  of  busi- 
ness in  this  state,  and  an  authorized  agent 
or  agents  residing  thereat. " 

This  presents  a  question  of  pleading, 
which  does  not  appear  to  have  been  ad- 
Judged  in  either  of  the  cases  referred  to. 
The  bill  shows  that  the  complainant  is  a 
foreign  corporation,  and  that  tlie  trans- 
action upon  which  relief  Is  sought  was 
business  done  in  this  state;  but  It  Is  silent 
as  to  whether  It  had  at  the  time  ot  this 
transaction,  or  at  any  other  time,  com- 
plied with  our  laws  as  to  the  designation 
ot  a  place  of  business  and  an  agent  here. 
Was  it  essential  that  the  fact  of  compliance 
should  have  been  averred,  in  such  9«rt 
that  a  failure  to  allege  it  must  be  taken  as 
theequivalent  of  an  admission  thatit  does 
not  exist?  It  is  a  fundamental  rule  ot  eq- 
uity pleading  that  every  fact  essential  to 
complainant's  title  to  mnintain  the  bill 
and  obtain  the  relief  prayed  must  be 
stated.  Story,  Eq.  PI.  §  257;  1  DanIeIl,Cb. 
Pr.  319.  And  where  it  appears,  from  the 
taceot  the  bill,  that  thecomplainant's  right 
to  the  relief  he  seeks  depends  upon  some 
preliminary  act  by  him,  the  performance 
of  such  preliminary  act  must  be  averred, 
or  a  demurrer  will  lie.  Thus,  where  the 
plaintiS  claimed  as  a  purchaser  of  certain 
shares  in  a  joint-stock  company,  and  it 
appeared  by  the  bill  that,  by  the  rules  of 
the  association,  no  transfer  of  shares 
could  be  valid  unless  the  transaction  was 
approved  by  the  directors  ot  the  company, 
etc.,  the  bill  was  held  bad  on  demurrer  be- 
cause it  failed  to  allege  the  approval  which 
its  averments  showed  to  be  essential  to 
complainant's  title,  and  the  relief  he 
sought.  Wnlbum  v.  luRlIby,  1  Mylne  & 
K.61,77.  This  isthe  precise  point  involved 
here.  The  bill  presents  a  case  lor  relief  on 
which  it  is  essential  that  complainants 
should  have  complied  with  the  laws  of  the 
state  as  to  the  designation  of  a  place  of 
business,  and  an  agent  thereat.  It  ap- 
pears from  the  bill  itself  that  without  such 
compliance  the  right  to  that  relief  does 
not  exist.  We  entertain  no  doubt  but 
that  the  failure  to  allege  the  tact  of  com- 
pliance is  fatal  on  demurrer,  especially  as 
that  tact  is  peculiarly  within  the  knowl- 
edge of  the  complainant.  The  averment 
is  a  part  of  "plaintiff's  title  to  maintain 
the  bill  and  obtain  the  relief  sought.  If 
the  bill  had  not  shown  that  it  prayed  re- 
lief on  a  transaction  which  took  place  In 
Alabama,  the  objection  could  be  taken 
only  by  answer  or  plea.  It  would  then 
have  been  a  matter  ot  defense.  But  here 
the  materiality  of  thetact  omitted  appears 
from  the  tacts  alleged,  and  the  omission 
will  be  taken— construing  the  bill  most 
strongly  against  the  complainant — as  an 
admission  that  the  fact  does  not  exist. 
The  demurrer,  based  on  the  failure  of  the 
bill  to  allege  that  the  complainant,  at  the 
time  ot  mnking  the  loan,  had  designated  a 
known  place  of  business  in  this  state,  and 
an  agent  residing    thereat,  should  have 
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been  Bustained.  Cockrell  y.  Gurley,  26  Ala. 
403;  Reel  v.  Overall,  39  Ala.  138. 

Those  asBlgamentB  ot  demurrer  which 
'  are  predicated  on  the  theory  that  toreign 
corporationB  cannot  litigate  in  the  courts 
of  this  state  unless  they  have  complied 
with  the  constitutional  and  statutory  pro- 
visions referred  to  are  untenable,  and  were 
properly  overruled.  The  prosecution  or 
defense  of  an  action  in  the  courts  of  thia 
state  Is  not  the  doing  of  business  here, 
within  the  meaning  of  the  requirement  in 
qtiestlon.  2  Mor.  Priv.  Corp.  §  662.  And 
the  objection  which  denies  the  capacity  ot 
a  foreign  corporation,  1.  e.,  an  alien  corpo- 
ration, to  own  land  or  to  take  a  mort- 
gage on  land  in  this  state,  even  when  it 
has  designated  a  place  of  business  and  an 
agent  here,  is  equally  untenable.  Mor. 
Priv.  Corp.  §§  360,  961 ;  Code,  §  1914. 

For  the  error  in  overruling  the  assign- 
ment of  demurrerpredlcated  on  the  failure 
of  the  bill  to  allege  compliance  with  our 
lawB  as  to  the  designation  of  a  place  of 
business  and  an  agent,  the  decree  Is  re- 
Tersed,  and  the  cause  remanded. 

(90  Ala.  UH  

Kbou  v.  Vkbkentorsn. 
{Supreme  Court  of  Alabama.  April  10,  U80.) 
Nkouosnob — EivisBNoa. 
In  a  suit  for  work  and  labor  done  nnder  a 
oontxBct  to  milk  defendant's  oows  and  oare  for  his 
stock,  wbere  defendant  pleads  as  set-ofl  damatres 
for  loss  of  stock  through  plaintiff's  neglect,  testi- 
mony of  defendant  and  other  witnesses  that,  in 
their  opinion,  the  cattle  died  because  of  plaintilTs 
neglect,  withont  stating  particular  acts  of  neglect, 
is  not  Bttffloient  to  sustain  the  plea. 

Appeal  from  city  court  of  Decatur;  W. 
H.  Simpson,  Judge. 

Action  by  J.  Leonard  Kroa  against 
John  Verkentoren  to  recover  on  a  count 
tor  work  and  labor  done  under  a  contract 
made  with  the  defendant  in  March,  1888. 
The  term  of  employment,  as  alleged  by 
plaintiff,  was  for  one  year ;  and  defendant 
discharged  him  in  December,  1888.  Defend- 
ant pleaded  the  general  issue  and  set-off. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

Wert  &  tSpeake,  for  appellant.  S.  H. 
Oruber,  for  appellee. 

Clopton,  J.  Whether  or  not  the  con- 
tract of  employment  was  for  one  year,  or 
only  for  the  balance  of  the  year  in  which 
it  was  made,  are  immaterial  questions. 
Plaintiff  does  not  sue  for  the  breach  of  a 
special  contract,  but  for  work  and  labor 
done,  using  the  common  counts.  The  suit 
was  instituted  before  the  expiration  of  a 
year  fron?  the  time  the  contract  was  made, 
and  theconrt  gave  plaintiff  judgment  only 
for  the  balance  due  for  the  actual  time  he 
worked  for  defendant.  That  defendant 
agreed  to  pay  plaintiff  930  per  month,  pay- 
able monthly,  to  milk  his  cows  and  care 
for  his  stock,  and  that  he  worked  until 
December  29, 1S88,  when  he  was  discharged, 
are  undisputed  facts.  This  entitles  plain- 
tiff to  recover,  unless  defendant  sustains 
his  plea  of  set-off,  which  consists  of  dam- 
ages In  the  loss  of  cattle  alleged  to  have 
been  occasioned  by  plaintiff's  neglect.  By 
the  contract,  plaintiff  impliedly  stipulated 
that  be  was  qualified   to  do   the  work 


which  be  agreed  to  do.  and  that  he  would 
take  reasonable  care  of  the  property  con- 
fided to  his  charge.  If  he  tailed  in  any  es- 
sential particular,  and  defendant  suffered 
damage  thereby.  It  may  be  conceded  that 
he  is  entitled  to  set-off  such  damage 
against  plaintiff's  claim  for  wages.  Rail- 
way Co.  v.  Clanton,  68  Ala.  392.  The  bar- 
den,  however,  is  on  defendant  to  prove 
neglector  wantotcareon  the  part  of  plain- 
tiff. The  defendant,  and  other  witnesses 
on  his  part,  testify  that  in  their  opinion, 
or  according  to  their  judgment,  defend- 
ant's cattle  died  because  of  the  neglect  ot 
plaintiff,  but  state  no  act  of  neglect  upon 
which  their  opinion  is  based.  The  evi- 
dence fails  to  sustain  the  plea  ot  set-off. 
Affirmed. 

— —  (8>  Ala.  37») 

Thorn  et  al.  y.  Soman. 

(Supreme  Coivrt  of  Alaimma.  April  IB,  1890.) 
Assumpsit— Imflubd  Co?iTiu.aT. 
A  lessee  agreed  to  tear  down  and  reconstruct 
certain  bnildlngs  at  his  own  expense.  PlaintifCs 
contracted  with  him  to  do  the  work,  and  the  speo- 
iflcations  provided  for  the  insertion  of  certain  joista 
in  a  wall  left  standing.  The  lessor  objected  to  this 
as  unsafe,  and  at  bis  sugKestion  an  architect  pro- 
posed a  different  plan,  which  was  adopted  by  the 
lessee's  superintendent.  The  lessor,  being  noti- 
fied, made  no  objection.  The  suit  was  brought  to 
recover  for  the  extra  work  as  done  at  his  request. 
Held  no  evidence  of  a  request,  and  a  verdict  was 
properly  directed  for  defendant. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbabu,  Judge. 

A.  A.  Wiley,  tor  appellants.  Tompkina 
&  Troy,  for  appellee. 

SoMEBViLLB,  J.  Thesult  isfor  workaad 
labor  alleged  to  have  been  done  by  plain- 
tiffs, at  the  defendant's  request,  in  building 
an  extra  foundation  wall,  and  putting  up 
a  stud  parti  tion  to  strengthen  an  old  wall, 
of  a  store-house,  in  the  city  of  Montgomery, 
owned  by  the  defendant.  There  is  no 
controversy  as  to  the  fact  that  tlie  work 
was  done  by  the  plaintiffs,  nor  that  it  was 
worth  the  amount  charged.  The  only  is- 
sue is  whether  it  was  done  at  the  request 
of  the  defendant,  expressed  or  implied.  It 
there  was  no  evidence  from  which  a  Jury 
could  infer  such  a  i-equestor  implied  prom- 
ise by  defendant  to  pay  for  the  work,  the 
charge  of  the  trial  court  instructing  the 
jury  to  find  for  the  defendant  is  free  from 
error. 

The  whole  case  Is  this :  The  defendant 
owned  two  store-houses.  He  leased  them 
to  one  PoUakfor  a  term  of  five  years,  who, 
as  lessee,  agreed  to  pull  down  and  recon- 
struct the  buildings  at  his  own  expense,  by 
way  of  part  compensation  for  rent.  Pol- 
lak  made  a  contract  with  the  plaintiffs  to 
do  this  work,  and  it  was  reduced  to  writ- 
ing. According  to  the  plan  and  specifica- 
tions of  the  architect,  it  was  necessary  to 
put  certain  joists  in  the  wall  left  standiitK 
on  the  south  side.  The  defendant,  Roman, 
being  advised  by  an  architect  that  this 
would  render  the  wall  unsafe,  by  weaken- 
ing it,  objected  to  the  insertion  of  these 
joists  on  this  ground,  and  stopped  the 
prosecution  of  the  work.  The  defendanc 
thereupon  suggested  to  one  Clapp,  who 
was  superintending  the  work  forPoilak, 
to  see  that  it  was  properly  done;  that  the 
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matter  be  referred  to  one  Anderson,  an 
architect,  "to  say  what  would  be  a  safe 
way  to  have  the  work  done. "  The  referee 
Bugfirested  the  extra  foundation  and  Btud 
partition,  which  was  afterwards  adopted 
by  the  plaintiffs.  Clapp  agi-eed  to  this  In 
behalf  of  Pollak,  who  was  absent  at  the 
time  from  the  city,  but  he  testifies  that  he 
was  without  authority  to  bind  him.  The 
defendant,  being  advised,  made  no  objec- 
tion to  the  adoption  of  this  change. 

We  see  nothing  in  these  facts  which 
would  authorize  the  inference  by  a  Jury  of 
any  promise  by  Boman  to  pay  for  this 
work.  The  premises  for  the  period  of  the 
lease  belonged  to  PoUak,not  to  him.  The 
plain titTs  made  theircontract  to  build  with 
Pollak.  They  credited  him  for  the  agreed 
price  of  the  stores.  They  neither  con- 
tracted with  nor  bad  any  right  to  expect 
anything  from  the  defendant  as  pay  for 
such  work.  No  promise  to  pay  for  the  ex- 
tra work,  certainly,  can  be  Inferred  from 
the  objection  Interposed  by  defendant  to 
tbe  insertion  of  the  joists  in  the  wall.  If 
this  injured  the  wall  orweakenedit,hehad 
a  right  to  object.  The  only  matter  referred 
to  Anderson  for  arbitration  was  whetner 
this  objection  waswellfoanded,  and,  if  so, 
what  would  be  a  safe  way  to  have  the 
work  done.  This  necessarily  implied  that 
Pollak,  not  the  defendant,  Boman,  was  to 
be  looked  to  as  responsible  for  the  work ; 
and  the  evidence  shows  that  Pollak  or  his 
agent,  Clapp,  did  pay  as  much  as  $130  of 
the  amount,  for  which  the  plaintiffs  g^ve 
credit. 

The  charge  of  the  court  was  free  from 
error,  and  -tiie  judgment  is  a£armed. 


(89  Alk.  12) 


Anderson  v.  Stats. 


(Shtpreme  Court  of  AlalHtima.  April  15,  1890.) 
Cbimikai>  Law— Btidbsoe — Depositions. 
Code  Ala.  |§  4465,  4466,  provide  that  in  cer- 
tain oases  depositions  may  bo  taken  in  behalf  of 
one  aocnsed  of  crime.  Section  4467  permits  them. 
In  like  oases,  to  be  taken  in  behalf  of  the  state, 
"when  the  defendant  flies  his  written  consent 
thereto. "  Held,  that  where  doposittons  taken  for 
defendant,  butnotoffered  by  him,  wereoflered  for 
the  state,  it  was  error  to  admit  them  affainst  hia 
objection,  under  Const.  Ala.  art.  1,  J  7,  which  guar- 
anties to  every  one  charged  with  an  indictable  of- 
fense the  right  "to  be  confronted  by  the  witnesses 
against  him. " 

Appeal  from  city  conrt  of  Mobile;  O.  J. 
Semmrs,  Judge. 

The  delendan  t  was  indicted,  tried,  and 
convicted  of  grand  larceny  for  stealing 
f  200  in  gold. 

Henry  Mickle,  tor  appellant.  W.  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

Stonb.  C.  J.  The  constitution  (article 
1,  5  7>  guaranties  to  every  one  charged 
with  an  indictable  offense  the  right "  to 
be  confronted  by  the  witnesses  against 
him. "  Our  statute  (Code  1886,  §§  4465, 4466) 
provides  that  the  defendant  in  a  criminal 
case  "may  take  the  deposition  of  any  wit- 
ness who  from  age,  Infirmity,  or  sickness  is 
unable  to  attend  court. "  The  statute  con- 
tains other  grounds,  also,  which  authorize 
the  defendant  to  take  and  use  the  deposi- 
tions of  witnesses.  Section  4467  of  the 
Code  provides  that  "the  deposition  of  any 


witness  on  the  part  of  the  state  may  be 
taken  in  like  manner  and  for  similar  causes, 
when  defendant  flies  his  written  consent 
thereto."  Dnder  the  statute,  (sections 
4465.  4466,)  the  defendant  made  the  neces- 
sary affidavit  and  filed  interrogatories  to 
take  the  deposition  of  an  aged  and  infirm 
witness  who  was  unable  to  attend  court. 
The  interrogatories  were  not  crossed,  but, 
after  waiting  the  required  time,  a  commis- 
sion was  Issued,  and  the  deposition  was 
taken  and  returned  into  court.  Entering 
upon  the  trial,  it  was  announced  for  de- 
fendant that  the  deposition  would  not  be 
offered  for  the  defense.  The  deposition  was 
then  offered  by  the  state,  objected  to,  the 
objection  overruled,  the  deposition  read, 
and  the  defendant  excepted.  We  think 
that,  in  permitting  the  deposition  to  be 
read  in  evidence  by  the  state,  the  city  court 
erred.  The  right  of  every  one  accused  of 
crime  to  be  confronted  by  the  witnesses 
against  him  Is  deeply  Imbedded  In  English 
jurisprudence,  and  dates  back  to  Magna 
Cb&rta,  if  not  beyond  It.  It  is  classed  as 
one  of  the  bulwarks  of  liberty,  whenever 
common-law  principles  obtain.  Sosacred 
has  it  been  esteemed  that  Incapacity  to 
waive  It  heu)  sometimes  been  contended 
for.  We  will  not  go  to  this  extreme 
length,  but  we  hold  that  nothing  short  of 
an  express  consent,  given  as  the  statute 
prescribes,  will  let  In  such  testimony.  Eos- 
enbaum  v.  State,  S3  Ala.  854;  Green  v. 
State,  66  Ala.  40;  Wills  v.  State,  78  Ala. 
362 ;  State  v.  Buckley,  64  Ala.  699,  and  au- 
thorities on  page  620;  Martin  v.  King,  72 
Ala.  354. 
Eeversed  and  remanded. 


(er  Miss.  $si) 
MiLUCB  et  a/,  v.  Board  of  Supervisors 
OF  Tunica  County. 

(Supreme  Court  of  Mississippi.    May  6,  1890.) 
Dbbds — ^Inconsistent  RboitaiiS — Diir]SA8A.N0B. 

1.  The  preamble  in  a  deed  recited  that  the 
grantor  had  previously  donated  to  a  county  certain 
lands  for  a  county-site,  on  which  the  court-house 
was  situated ;  but  the  eranting  clause  conveyed  it 
to  the  president  of  the  board  of  police  and  his  suc- 
cessors, "for  the  use  of  the  county  of  T.  and  town 
of  A. "  There  was  no  former  deed.  Held,  that  the 
recital  In  the  preamble  was  controlled  by  the  grant- 
ing clause,  and  did  not  impose  a  condition  ttiat  the 
land  should  be  used  for  a  connty-site. 

2.  The  mere  removal  of  the  court-house  to  an- 
other site  is  not  sufficient  evidence  of  an  intention 
to  abandon  the  land,  or  devote  it  to  other  than 
town  and  county  purposes,  to  entitle  the  heirs  of 
the  grantor  to  recover  the  land  for  condition 
broken. 

Appeal  from  chancery  court,  Tunica 
county;  W.  E.  Tkiog,  Chancellor. 

A.  S.  Buchanan,  for  appellants.  F.  A. 
Montgomery,  Jr.,  for  appellee. 

Woods,  C.  J.  The  appellants  exhibited 
their  bill  in  the  chancery  court  of  Tunica 
county,  praying  the  cancellation  of  the 
deed  made  by  their  ancestor,  one  Austin 
Miller,  to  the  hoard  of  police  of  said  coun- 
ty, whereby  he  conveyed  the  public  square 
and  lot  10  in  the  plat  of  the  town  of  Aus- 
tin, the  then  county -seat  of  said  county, 
alleging  that  the  estate  of  the  county  in 
said  property  had  been  determined  by  the 
abandonment  thereof  by  the  county  au- 
thorities  for  the  uses  and  purposes  for 
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which  it  was  specifically  granted,  and  by 
the  removal  of  the  county-site  to  another 
town  in  the  county.  The  board  of  snper- 
vlsora  interposed  their  demurrer  to  the 
bill,  which  was  by  the  chancellor  sus- 
tained, and,  appellants'  counsel  declining 
to  amend,  the  bill  was  dismissed,  and  from 
this  action  of  the  court  below  an  appeal 
was  taken. 

Whether  the  estate  granted  is  a  defea- 
sible one.  and  whether,  if  so,  the  complain- 
ants are  entitled  to  relief  prayed  for  be- 
cause of  condition  broken,  are  questions 
determinable  by  reference  to  the  deed  of  the 
ancestor.  In  a  preamble  to  the  deed  of  con- 
veyance the  ancestor  of  complainants,  the 
original  g:rantor,  recites  that  he  had  there- 
tofore "  donated  to  the  county  of  Tunica 
a  certain  piece  of  ground  in  section  1-5,  T. 
6,  R.  12,  for  a  county-site,  upon  which  the 
court-honse at  Austin  is  situated,  and  hav- 
ing made  titles  to  several  purchasers  to 
all  the  lots  sold,  and  there  yet  remaining 
in  me  the  title  in  the  public  square  and  lot 
No.  10,  on  which  the  court-house  is  situ- 
ated, on  west  side  of  public  square,"  and 
then  proceeds:  "Now,  know  ye,  that  for 
the  consideration  of  the  sum  of  one  dol- 
lar, the  receipt  of  which  is  hereby  acknowl- 
edged, I  do  bargain,  sell,  and  convey  to 
James  Irwin,  president  of  the  board  of  po- 
lice for  the  county  of  Tunica,  and  bis  suc- 
cessors in  office,  for  the  use  of  the  county 
of  Tunica  and  town  of  Austin,  the  follow- 
ing piece  of  land,  to-wit,  [describing  the 
public  square  in  the  town  of  Austin,]  also 
said  lot  number  10,  on  which  the  court- 
house Is  situated."  It  is  Inferable  from 
the  recitals  of  the  preamble  to  the  deed 
that  it  was  the  original  purpose  of  the 
grantor  to  convey  the  parcels  of  land  for  a 
specific  purpose,  and  to  impose  that  as  a 
limitation  upon  the  grant.  It  is  clear 
that  such  was  the  anrecedent  purpose; 
but  in  the  operative  part  of  the  deed  itself, 
when  the  maker  actually  makes  the  grant, 
uo  such  limitation  for  a  apeciflc  purpose 
Is  found.  The  conveyance,  in  its  operative 
part.  Is  declared  to  be  "  tor  the  use  of  the 
county  of  Tunica  and  the  town  of  Austin." 
Take  It  most  favorably  to  the  complain- 
ants, and  we  have  the  recitals  of  the  pre- 
amble not  In  agi-eement  with  the  granting 
clauses  In  the  body  of  the  deed.  The  re- 
citals declare  that  the  former  donation 
was  for  a  county-site.  The  operative  part 
of  the  deed  itself  conveys  the  property  for 
the  use  of  Tunica  county  and  the  town  of 
Vuslln.  Which  shall  prevail  in  the  con- 
struction of  the  deed,— the  recitals  or  the 
operative  clauses?  Shall  the  merely  pref- 
iitory  recitals,  made  by  way  of  induce- 
ment, be  blindly  followed,  even  to  the  ex- 
tent of  defeating  the  clear  and  definite  pur- 
pose disclosed  In  the  operative  part  of 
the  deed  Itself?  We  think  not.  The  rule 
is  said  to  be  this,  vis. :  "  Where  there  Is 
a  discrepancy  between  the  recitals  and  the 
operative  part  of  a  deed,  the  operative 
part,  if  clear  and  unambiguous,  must  be 
followed."    Elph.  Interp.  Deeds,  129. 

Furthermore,  there  being  no  pretense 
that  there  was  over  any  other  deed  made 
by  the  original  grantor  than  the  one  now 
under  consideration,  this  recital  in  the  pre- 
amble may  very  properly  be  held  to  be 
merely  an  expression  of  ti^e  grantor's  mo- 


tive for  making  the  deed  to  the  president 
of  the  board  of  police  "  for  the  use  of  the 
county  of  Tunica  and  town  of  Auslto. " 
We  must  infer  from  the  records  before  ub 
that  there  had  been  a  parol  giftsome  time 
prior  to  the  execution  of  the  deed  we  are 
construing,  and  that  there  had  been  a 
sale  by  the  grantor  In  this  deed  of  all  the 
town  lots  in  the  platof  Austin  to  the  vari- 
ous citizens  of  that  place  and  others,  ex- 
cept the  public  square  and  lot  10,  on  which 
the  county  had  erected  Its  court-house, 
and  that  now  the  grantor  recites  these 
facts  as  showing  his  motive  in  making  the 
deed  in  hand.  Regarded  in  this  aspect, 
the  recitals  of  the  preamble  are  merely  the 
expression  of  the  motive  inducing  the  ex- 
ecution of  the  deed,  and  do  not  create  a 
condition,  and  therefore  cannot  control 
the  granting  clauses  of  the  deed.  2  Devlin, 
Deeds,  §  &S8. 

Having  conveyed  the  land  to  the  board 
of  police  "for  the  use  of  the  county  of  Tu- 
nica and  town  of  Austin,"  the  fact  of  the 
removal  of  the  court-house  to  a  new  site, 
elsewhere,  no  way  affects  the  title  vested 
in  the  board  of  supervisors,  nor  the  right 
of  the  county  of  Tunica  and  the  town  of 
Austin  to  continue  to  use  the  property  for 
any  legitimate  purpose.  The  mere  re- 
moval of  the  county-Rite  is  not  sufficient 
evidence  of  an  Intention  of  the  county  of 
Tunica  and  the  town  of  Austin  to  abandon 
the  property,  or  to  devote  it  to  any  other 
than  county  and  town  purposes,  as  was 
said  to  Poitevent  v.  Board,  58  Miss.  810. 

We  see  no  error  in  the  action  of  thecourt 
below,  and  its  decree  is,  accordingly,  af- 
firmed. 


Semmbs  et  al.  v.  Whbatlbt. 
{Swpreme  Court  of  Misaissippt    April  21, 1890.) 

HoifESTEAU — Bklb  uitdiib  EXECimON. 

1.  Complainants  owned  a  lot  intersected  by  a 
pablio  road,  on  one  side  of  wbich  was  the  resi- 
denoe,  and  otber  buildings,  inclosed  by  a  fence. 
On  the  other  portion  were  stores  rented  out  by 
complainants  and  occupied  by  tenants.  Held,  that 
the  latter  portion  of  the  lot  was  no  part  of  com- 
plainants' homestead.  Following;  Rbyne  v.  Oa«- 
vara,  6  South.  Rep.  736. 

2.  In  such  oase,  where  the  whole  lot  is  sold  and 
conveyed  by  the  sberitC  under  execution,  the  deed 
may  be  canceled  as  to  the  homestead,-snd  main- 
tained as  to  the  other  portion. 

Appeal  from  chancery  court,  Washing- 
ton county;  W.  B.  Triog,  Chancellor. 

Appellants, Semmes  &Co.,had  Judgment 
in  the  circuit  court  against  appellee,  Mrs. 
Wheatley.  Execution  was  issued  under 
this  Judgment,  and  a  lot  in  the  town  of 
Areola  was  levied  on  and  sold  by  the  sher- 
iff, at  which  sale  Semmes  &  Co.  became  the 
purchasers,  receiving  from  the  sheriff  a 
deed  therefor.  Appellee,  Mrs.  Wheatley, 
thereupon  filed  the  bill  in  this  case  in  the 
chancery  court,  seeking  to  have  the  con- 
veyance from  the  sheriff  to  Serameti  &  Co. 
canceled  as  a  cloud  upon  her  title,  alleg- 
ing that  the  property  belongs  to  herself 
and  husband,  (her  husbnd  not  Joining  in 
the  bill,)  and  is  occupied  by  them  as  a 
homestead.  The  fa«ts  are  as  follows: 
The  lot  in  question  comprises  about  one 
acre  situated  in  the  town  of  Areola,  owned 
Jointly  by  appellee,  Mrs.  Wheatley,  and 
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her  husband.  Tlio  lot  Is  lutersected  by  a 
public  road.  On  one  aide  of  the  public 
road,  on  this  lot.  le  situated  the  dwelline, 
in  which  the  family  i-e^ide  and  keep  a 
buarding-house.  Around  the  dwelling  is 
a  fence.  On  the  same  side  with  the  dwell- 
ing Is  a  store,  formerly  rented,  but  now 
vacant.  On  the  opposite  side  of  the  road 
are  two  stores  rented  and  occupied,  and 
near  these  stores  is  a  stable.  Appellants 
concede  that  the  dwelling  is  exempt,  but 
insist  that  the  deed  from  the  sberlBto 
them  is  good  as  to  the  stores  across  the 
road  from  the  dwelling,  since  they  are 
rented  to  and  occupied  by  tenants.  .The 
chancery  court  rendered  a  decree,  In  ac- 
cordance with  the  prayerot  the  bin,  cancel- 
ing the  conveyance,  from  which  Semmes  & 
Co.  appealed. 

Terger  &  Pens,  for  appellants.  Jayne 
A  Wataon,  for  appellee. 

Woods,  C.  J.  Tt  was  said  by  this  court 
in  Rbyne  v.  Guevara,  (not  yet  officially 
reported,)  6  South.  Rep.  736,  that  "It  is 
true  that  the  sheriff  may  not  lawfully 
seize  and  sell  part  of  a  homestead,  and 
must  proceed  as  directed  by  the  statute  in 
such  case;  but  lot  148  had  been  so  treated 
and  dealt  with  by  the  owner  as  to  justify 
the  conclusion  that  It  was  not  part  of  his 
homestead,  but  distinct  from  it. "  Adher- 
ing to  this  safe  and  salutary  rule,  we  are 
of  opinion  that  the  action  of  the  court  be- 
low was  erroneous.  Thecontention  of  ap- 
pellants' counsel,  that  appellants'  deed  to 
the  two  store-houses  separated  from  the 
bome  by  the  street,  and  used  for  purposes 
of  profit,  by  renting  the  same  to  tenants, 
should  have  been  protected.  Is  in  complete 
harmony  with  the  opinion  of  this  court  In 
the  case  cited. 

To  these  store-houses,  and  the  ground 
actually  occupied  by  them,  appellants' 
deed  should  have  been  restricted,  and  then 
maintained,  and  cancellation  directed  as  to 
the  remainder  of  the  homestead.  That 
proper  steps  may  be  taken  to  this  end  in 
the  court  below,  the  decree  Is  reversed, 
and  the  cause  remanded. 

C«T  MlM.  S») 

LBVT  V.  HOLBEKQ. 

(JSupreme  Camt  of  ilfisstsrtppi    April  21, 1890.) 
F088ESSIOK  or  Tesakt— Notice  to  Vsndbb. 
The  possession  of  land  by  a  tenant  is  txtB.- 
cient  notice  of  the  landlord's  title  under  an  unre- 
oorded  deed  to  put  a  purchaser  on  inquiry. 

Appeal  from  chancery  court,  Noxubee 
county ;  .8.  Evans,  Chancellor. 

John  E.  Madison,  for  appellant.  J^*.  A. 
Critz,  for  appellee. 

Woods,  C.  J.  The  agreed  statement  of 
facts  on  which  this  case  was  submitted 
discloses  its  character  fully.  In  1868,  one 
Moses  Hoi  berg  conveyed  by  proper  deed 
an  undivided  half  interest  in  a  certain  lot 
In  the  town  of  Macon  to  appellee,  and  ap- 
pellee, by  her  several  tenants,  has  been 
continuously  and  openly  in  possession  of 
said  property  from  that  time  until  the 
time  of  the  filing  of  the  bill  in  the  case. 
Appellee  was  assessed  with  the  property, 
and  paid  the  taxes  thereon,  during  that 
-vebole  period.    She  had  the  policies  of  in- 


surance on  the  building  on  said  lot  in  her 
own  name,  and  paid  the  premiums  on  such 
policies.  She  collected  the  rents  due  from 
the  tenants  on  her  half  interest;  and,  on 
the  occasion  of  the  destruction  by  fire  of 
the  house  on  said  lot,  several  years  ago, 
she  Joined  her  co-tenant  in  rebuilding  on 
the  lot,  and  paid  92,000  as  her  proportion- 
ate expense  of  such  rebuilding.  In  1876 
Moses  Holberg  by  his  deed  conveyed  the 
other  undivided  half  Interest  in  said  prop- 
erty to  one  Jacob  Holberg,  and  said  Jacob 
Holberg  and  the  appellee,  Anna  Holberg, 
have  remained  co-tenants  in  equal  parts 
of  said  lot  ever  since;  and  before  appel- 
lant recovered  judgment  or  levied  execu- 
tion Moses  Holberg,  the  grantor,  removed 
from  the  premises,  and  his  possession  was 
wholly  abandoned.  It  likewise  is  agreed 
that  the  deed  from  Moses  Holberg  to  ap- 
pellee, of  date  October  1, 186S,  was  not  filed 
for  record  until  the  24th  day  of  January, 
1883,  and  was  only  recorded  on  the  2d  day 
of  February,  1883.  It  is  agreed  that  ap- 
pellant recovered  judgment  in  Noxubee 
circuit  court  against  Moses  Holberg,  in  a 
large  amount,  on  the  21st  day  of  Febm- 
ary,  1882,  and  that  an  execution  upon  said 
judgment  was  levied  upon  the  undivided 
half  Interest  of  appellee  in  said  lot  in  the 
year  1888.  We  find  it  necessary  to  consid- 
er  this  question  only,  viz.,  is  the  possession 
of  the  tenant  notice  of  the  unrecorded  title 
of  the  landlord?  Was  Levy,  the  appel- 
lant, affected  with  notice  of  appellee's  title 
by  possession, — appellee  not  being  in  occu- 
pancy of  the  premises  in  person,  but  by 
tenant?  While  there  Is  some  contrariety 
of  judicial  opinion  touching  this  point.  In 
the  light  of  reason  It  would  seem  that  the 
tenant's  possession  should  be  notice,  ordi- 
narily, of  his  landlord's  title.  The  posses- 
sion of  the  tenant  is  the  possession  of  the 
landlord ;  and  possession  of  the  holder  of 
an  unrecorded  deed,  open  and  notorious, 
being  notice  of  such  occupant's  title,  it  is 
difficult  to  see  why  the  occupancy  and 
possession  of  a  tenant,  under  a  landlord 
having  an  unregistered  conveyance,  shall 
not  be  held  notice  also.  The  possession  of 
an  owner,  holding  under  an  unrecorded 
deed,  suggests  to  tlie  would-be  purchaser 
Inquiry  Into  the  circumstances  of  such 
holding  without  record  title,  and  puts 
him  upon  search  as  to  the  real  state  of  the 
title.  Such  possession,  therefore,  is  prop- 
erly held  notice  to  the  subsequent  purchas- 
er of  the  rights  vested  in  such  occupant, 
though  not  disclosed  by  record.  Can  any 
one  see  why  the  possession  of  a  tenant  of 
a  real  owner,  under  an  unrecorded  deed, 
will  not  likewise  suggest  rights  in  some 
one  not  disclosed  by  any  record,  and  put 
the  would-be  purchaser  upon  inquiry  as 
to  the  nature  of  the  tenant's  possession, 
with  the  reasonable  certainty  of  ascertain- 
ing the  true  condition  of  the  title,  equally 
as  if  the  owner  himself  were  in  possession, 
and  inquiry  had  been  made  as  to  the  nat- 
ure of  his  occupancy  ?  In  either  case,  the 
would-be  purchaser  has  sufficient  evidence 
to  puthlm  upon  inquiry,  and  the  presump- 
tion is  that  such  inquiry  will  disclose  the 
real  state  of  the  title.  Of  course,  it  may 
be  added,  such  presumption  may  be  de- 
stroyed by  evidence  of  the  inutility  and 
truitlessuess  of  such  inquiry.    This  doc- 
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trine  was  intimated  by  this  court  in 
Loagbridge  v.  Bowland,  52  MIbs.  546,  and 
distinctly  announced  InBrattonv.  Bogere, 
<i2  MlBR.  281,  and  Is  clearly  correct.  Af- 
firmed. 

(67  Mlsa.  B54)  — ^ 

Fdllwood  t.  State. 

(Supreme  Court  of  Mississippi.    April  21,  1890. ) 

Intoxicatino  Liquors— Sale  bt  Aobnt — Locai. 
Option  Election  Rbtdsss. 

1.  Where  intoxicatine  liquors  are  sold  at  a  bar, 
contrary  to  law,  by  a  person  apparently  in  cbarge 
fis  clerk,  the  sale  is,  in  the  absence  of  evidence  to 
the  contrary,  a  sale  by  the  owner  of  the  bar. 

2.  The  certification  of  the  returns  at  a  local 
option  election  by  a  majority  of  the  commissioners 
is  sufficient. 

Appeal  from  clrcnltcourt,  Yazoo  county ; 
J.  B.  Cbrisman,  Judge. 

Appellant,  Fullwood,  was  indicted  for 
Belling  whisky  In  the  county  of  Yazoo  con- 
trary to  the  local  option  act.  Fullwood 
was  owner  of  tbe  bars  of  the  Katie  Bob- 
Ins  and  other  boats  of  the  P.  Line,  which 
navigated  the  waters  running  through 
Yazoo  and  other  counties.  The  local  op- 
tion law  had  been  put  into  operation  in 
Yazoo  county;  but, in  making  the  returns 
of  the  election,  only  two  of  the  commis- 
sioners of  the  election  certified  to  the  re- 
turns. After  the  law  was  put  into  opera- 
tion a  witness  for  the  state  bought  whisky 
from  the  bar  of  the  Katie  Bobins,  but  the 
appellant,  Fullwood,  did  not  personally 
sell  it.  It  was  sold  by  some  one,  on  the 
boat.  In  charge  of  the  bar.  The  court  in- 
structed the  jury  that,  if  it  believed  from 
the  evidence  that  the  defendant,  Fullwood, 
was  the  owner  of  the  bar  at  tbe  time 
named,  and  that  whisky  was  sold  in  Yazoo 
county  from  said  bar,  then  defendant  was 
jguilty.  There  was  judgment  against  Full- 
wood,  from  which  he  appeals. 

D.  B.  BaraettaniB.  Bowman,  for  appel- 
lant. T.  M.  Miller,  Atty .  Gen.,  for  the  State. 

Cooper,  J.  We  find  no  error  in  the  rec- 
ord. It  is  uniformly  held  that  mere  irreg- 
ularities of  officers  of  elections,  not  affect- 
ing the  purity  of  the  election  nor  the  right 
of  the  voter,  and  not  in  reference  to  mat- 
ters made  mandatory  by  the  law,  do  not 
affect  the  validity  of  the  election.  Mc- 
Crary,  Elect.  §§  192-204;  Pradat  v.  Bam- 
sey,  47  Miss.  29.  The  certification  of  the 
returns  of  the  local  option  election  by  a 
majority  of  the  commissioners  was  suffi- 
cient.   Opinion  of  the  Justices,  68  Me.  587. 

If  appellant  was  the  owner  of  the  bar 
on  the  steamer  Katie  Bobins,  and  intoxi- 
cating liquor  was  sold  by  a  person  appar- 
ently in  charge  thereof,  as  clerk  or  agent, 
the  sale  was,  in  the  absence  of  any  coun- 
tervailing testimony,  to  be  taken  as  a  sale 
by  the  defendant ;  and,  since  there  was  no 
such  countervailing  evidence,  the  instruc- 
tion given  in  behalf  of  the  state  was  not 
error. 

Tbe  Judgment  is  affirmed. 

(«7  UlsB.  6»2)  


Lageone  y.  Mobile  &  O.  B.  Co. 

(Supreme  Court  of  Mississippi.    April  21, 1890.) 

Masteb  aitd  Servant — Fillow-Sebvaxts. 

A  section  master  employed  by  a  railroad  com- 
pany, and  a  section  band  -working  under  him,  both 


of  whom  are  engaged  at  the  same  manual  labor, 
are  fellow-servants. 

Appeal  from  circuit  court,  Noxubee 
county ;  S.  H.  Terral,  Judge. 

Action  bj'  "W.  T.  Lagrone,  a  section 
hand,  against  the  Mobile  &  Ohio  Ballroad 
Company,  to  recover  damages  lor  person- 
al Injuries.  Verdict  and  Judgment  for  de- 
fendant.   Plaintiff  appeals. 

Rives  &  Hives,  for  appellant.  Mclntosb, 
Williama  &  Russell,  for  appellee. 

Woods,  C.  J.  The  earnestness  with 
which  counsel  for  appellant  presses  for  a 
reversal  has  led  us  to  give  tbe  controlling 
question  involved  a  thorough  re-examina- 
tion. We  find  that  the  determination  of 
a  single  proposition  will  prove  conclusive 
of  the  whole  case;  and  we  shall,  therefore, 
confine  ourselves  to  that. 

On  the  case  presented  by  appellant's 
pleadings,  were  the  section  master  and  ap- 
pellant fellow-servants?  If  this  question 
is  answered  afllrmatively,  there  is  at  once 
an  end  to  the  contention;  for  it  is  appar- 
ent, in  each  count  of  the  declaration,  that 
the  Injury  complained  of  resulted  from  the 
negligence  of  the  section  master.  It  fol- 
lows, therefore,  that,  if  the  section  master 
and  the  appellant  were  fellow-servants, 
there  can  be  no  recovery  in  the  case. 
We  might,  with  safety  and  propriety,  de- 
cline to  say  more  than  that  appellant's 
declaration  shows  by  unequivocal  state- 
ment that  the  injury  complained  of  was 
the  result  of  tbe  negligence  of  the  section 
master  at  a  time  and  when  he  was  simply 
engaged  in  manual  labor  with  appellant. 
Both  were  engaged  at  that  time  in  the 
ordinary  work  of  simple  day-laborers,  in 
track  repairing.  The  appellant  was  hold- 
ing, and  the  section  master  was  striking, 
a  bent  fish-bar,  with  a  view  to  straighten- 
ing and  fitting  it  for  its  purposed  use.  It 
seems  to  us  that  this  plain  and  brief  re- 
cital, by  every  rule  of  law,  is  ample  toC'^ra- 
onstrate  that  appellant's  injury  was  the 
effect  produced  by  the  negligent  act  of  a 
fellow-servant. 

That  the  question  under  consideration 
is  in  apparent  incertitude,  owing  to  con- 
flicting opinions  entertained  by  many 
courts  of  last  resort  in  the  United  States, 
is  certainly  and  lamentably  true.  But  we 
think  it  may  be  confidently  affirmed  that 
this  incertitude  arises,  not  from  any  dis- 
agreement as  to  the  reason  and  right  of 
the  general  rule  first  declared  in  this  coun- 
try by  the  supreme  court  of  South  Caro- 
lina in  tbe  case  of  Murray  v.  Ballroad  Co., 
1  McMul.  385,  and  adopted  in  thiig  state  in 
the  case  of  Ballroad  Co.  v.  Hughes,  4d 
Miss.  258,  when  the  subject  was  first  con- 
sidered by  this  court,  but  from  a  vacillat- 
ing spirit  which  has  striven  to  bend  the 
rule  in  its  application  to  the  exigencies  of 
particular  cases.  This  Incertitude,  too, 
we  make  no  doubt,  arises  in  part  from  the 
vague  and  indeterminate  definition  origi- 
nally-employed  in  declaring  the  significa- 
tion of  the  word  "fellow-servants. "  To  be 
sure,  the  most  consummate  use  of  lan- 
guage will  fall  in  giving  a  definition  which 
may  meet  at  a  glance  every  possible  case 
that  may  arise  in  actual  life.  But,  tocon- 
tinue  to  say  that "  all  who  are  co-work- 
ing In  the  same  common  enterprise,  under 
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the  same  commnn  master,  and  receiving 
compenBatloD  from  him,"  are  lellow-Bcrv- 
antB,  is  to  leave  the  standard  so  uncertain 
itself  aB  to  invite  every  variety  of  conten- 
tion under  it.  To  attempt  to  reduce  the 
rule  to  greater  clearnesB  and  exactness  by 
adding,  as  is  often  done,  that  "  difference 
in  compensation  or  in  departments  or  In 
rank  "does  not  have  any  determining  ef- 
fect in  seeking  to  ascertain  who  are  fel- 
low-servants, in  any  particular  case,  im- 
proves the  force  and  weight  of  the  original 
definition,  but  still  leaves  the  field  of  con- 
tention open  to  every  rash  and  adventur- 
ous litigant. 

In  all  the  cases  determined  by  this  court 
tor  nearly  20  years  past,  what  element  has 
entered  into,  and  exercised  controlling  in- 
fluence upon,  the  Jodgment  of  the  conrt. 
in  declaring  who  are  fellow-servants? 
The  element  of  co-operation,  actively  and 
personally  exercised,  to  the  accomplish- 
ment of  one  common  end.  If  we  shall 
aay,then,  in  addition  to  the  definitions  al- 
ready given,  that  "all  employes  of  the 
common  master,  engaged  in  merely  opera- 
tive service  connected  with  the  carrying 
on  of  the  business  of  running  trains,"  are 
fellow-servants,  we  wilt  have  made  a  defi- 
nition and  created  a  test  by  which  nearly 
every  case  involving  the  doctrine  under 
discussion  that  has  ever  been  in  this  conrt 
was  readily  determinable,—  a  definition 
and  a  test  so  clear  and  simple  as  to  make 
nine-tenths  of  all  the  cases  constantly  oc- 
curring in  railroad  life  and  service  practi- 
cally self-determining. 

The  leading  case  in  this  state,  that  of 
Railroad  Co.  v.  Hughes,  and  one  uniform- 
ly and  unbendingly  adhered  to  in  ail  sub- 
sequent cases  befoi-e  this  court,  while  not 
resting  upon  the  language  herein  em- 
ployed, yet,  nevertheless,  does  rest  upon 
thesound  principle  that  empioyesengaged 
in  the  operative  department  of  a  railroad 
(in  that  case  the  relationship  between  a 
section  master  and  a  locomotive  engineer 
was  the  question)  were  fellow-servants  in 
such  sense  as  that  an  injury  to  one  result- 
ing from  the  negligence  of  the  other  would 
not  Impose  liability  upon  the  common 
master.  From  this  wise,  just,  and  well- 
established  rule,  this  court  has  never  de- 
parted, nor  In  its  application  swerved. 

It  is  only  a  few  weeks  since  Mr.  Justice 
Campbell,  as  the  organ  ol  this  court,  in 
the  case  of  Railway  Co  v.  Petty,  ante, 
351,  (not  yet  officially  reported.)  employed 
the  very  language  we  have  used  in  sup- 
plementing the  usual  definitions  of  the 
word  "fellow-servants,"  and,  as  we  had 
fondly — it  appears  vainly— hoped,  had 
made  the  rule  so  plain  in  Mississippi  that 
a  "wayfaring  man,"  though  a  super-san- 
guine suitor,  "need  not  err  therein. " 

Appellant  and  the  section  master  were 
eo-wurking  in  the  same  common  employ- 
ment, under  the  same  common  master, 
and  receiving  compensation  from  him, and 
■^ere  engaged  in  merely  operative  service 
connected  with  the  carrying  on  of  the  bus- 
iness of  running  trains,  though  the  section 
master  was  superior  Jn  rank  to  appel- 
lant, and  appellantwas  actuallyunder  his 
direction  and  control,  and  were,  not  only 
under  our  decisions,  but  by  the  best  au- 
tboritles  elsewhere,  and  by  every  rule  of 
v.780.no.l6— 28 


right  and  reason,  fellow-servants  in  such 
sense  as  to  preclude  any  recovery  from 
the  common  master  for  the  negligence  of 
either  towards  the  other.  The  cajse  at 
bar  is  thoroughly  covered  by,  and  in  per- 
fect harmony  with,  the  judgment  of  this 
court  in  the  case  of  Sykes  v.  Railway  Co., 
(determined  at  the  ApriV  term,  1889,  of  this 
court.)  In  Sykes' Case  the  allegations  of 
the  declaration  were  that  Sykes  was  em- 
ployed by  one  Caton  as  a  laborer  in  a 
track-laying  gang;  that  Caton  was  the 
representative  ol  the  company  at  the  time 
of  Sykes'  employment,  and  so  remained  up 
to  the  time  of  Sykes'  receiving  the  injuries 
complained  of ;  that  Caton  had  power  and 
authority  to  hire  Sykes  and  the  other  la- 
borers employed  in  that  work,  and  to  dis- 
charge them,  at  his  discretion;  that  Car 
ton  had  control,  likewise,  of  the  construc- 
tion train  employed  in  hauling  timbers, 
etc.,  to  be  used  in  the  construction  of  the 
road;  that  Sykes  and  the  other  laborers 
were  bound  to  obey  Ca ton's  orders;  that 
Caton  ordered  him  to  get  on  the  train  and 
unload  cross-ties  at  such  places  as  he  (Ca- 
ton) designated;  that,  after  complying 
with  this  order  ofCaton.hewasfurther  or- 
dered by  Caton,  as  the  representative  of  the 
company,  to  go  with  the  train  and  get  and 
bring  back  a  pile-driver,  and,  generally,  to 
do  in  that  behalf  whatever  the  engineer  In 
charge  of  the  train  might  require  him  to 
do;  that  the  train  had  no  conductor,  but 
was  wholly  under  the  direction  of  said 
engineer;  that  the  engineer  ordered  Sykes 
to  uncouple  twocars,  and  that, in  endeav- 
oring to  obey  this  order  and  uncouple  the 
cars,  they  were  suddenly  jammed  together, 
catching  Sykes'  leg,  and  so  producing  the 
injuries  complained  of;  that  Sykes  was  or- 
dered into  a  place  of  greater  danger  than 
that  to  which  his  contract  of  service  ex- 
posed him  by  the  representative  of  the 
company;  but  that  he  was  not  acquaint- 
ed vdth  the  dangers  to  which  he  was  ad- 
ditionally exposed,  but  was  bound  to  obey 
the  company's  orders,  etc.  On  considera- 
tion, this  court  held  that  the  parties  were 
fellow -servants,  and  the  company  not  lia- 
ble for  the  injury.  The  rule  on  this  sub- 
ject, it  would  seem,  was  thought  to  be  so 
well  established  and  understood  in  this 
state  that  Chief  Justice  Ahnold,  who 
spoke  for  the  court,  delivered  no  written 
opinion ;  and,  because  of  this  omission  to 
deliver  a  written  opinion  in  that  case,  we 
have  thought  it  incumbent  on  us  to  pre- 
sent our  views  with  some  fullness. 
A£9rmed. 


(8»  Ala.  181) 
Cttt  Council  of  Montgombet  v.  Maddox. 
{Supreme  Court  of  Alabama.    May  7, 1890.) 
Chanok  or  Stbekt  Qbadb— Dahaoeb. 

1.  Under  Const.  Ala.  1875,  art.  14,  $  7,  requir- 
ing a  corporation  invested  with  the  right  of  emi- 
nent domain  to  "make  just  compensation  for  the 
property  taken,  injured,  or  destroyed  by  the  con- 
struction or  enlargement  of  its  vrorks,  highways, 
or  improvements, "  a  city  is  liable  in  damages  to 
the  value  of  a  house  and  lot  caused  by  a  change  in 
the  grade  of  the  adjacent  sidewalk  to  the  street 
level,  though  there  was  no  actual  taking  of  com- 
plainant's property. 

2.  The  measure  of  damages  is  the  decrease  in 
the  value  of  premises  arising  from  the  change  in 
the  grade. 
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Appeal  from  city  court  of  Montgomery ; 
T.  M.  Abrinqton,  Judge. 

JoDUB  *  Falkner  and  W.  S.  Tbortngton, 
lor  appellant.  T.  B.  IVatte,  Sr.,  for  appel- 
lee. 

S0MERVILI.B,  J.  The  action  is  one  (en- 
tirely analogous  lo  tbat  presented  in  City 
Council  of  Montgomery  v.  Townaend,  80 
Ala.  489,  2  South.  Kep.  155;  84  Ala.  478,  4 
South.  Rep.  780,— which  was  before  this 
court  twice  on  appeal.  Tbeplaintitf  in  the 
suit  claims  damages  for  the  injury  done 
his  property  on  Herron  street,  in  the  city 
of  Montgomery,  by  reason  of  the  grading 
and  cutting  down  ol  the  street  and  side- 
walk contiguous  to  the  property,  which  Is 
alleged  and  proved  to  have  been  done  by 
authority  of  the  city  council.  The  side- 
walk was  from  10  to  15  feet  above  the  alti- 
tude of  the  street,  and  was  cut  down  to 
the  level  of  the  street  grade«  but  no  exca- 
vation was  made  beyond  the  width  of  the 
highway  as  originally  dedicated,  moretban 
GO  years  ago.  The  defendant  Justified  un- 
der its  alleged  power  to  grade  the  street 
and  sidewalks,  and  its  duty  to  keep  them 
in  repair,  so  as  to  make  them  safe  for  tbe 
ptussage  of  pedestrians  and  vehicles.  It 
can  scarcely  be  denied  that  the  plaintiff's 
property  has  been  injured  or  damaged  by 
the  change  of  the  street  grade,  rendering  it 
less  accessible,  less  desirable  as  a  place  of 
residence,  and  appreciably  diminlBbing  its 
market  value.  The  verdict  of  the  Jury  in 
favor  of  tbe  plaintiff,  for  something  over 
the  sum  of  f630,  Is  conclusiveontbis  point. 

Tbe  only  inquiry,  as  it  seems  to  me,  is 
whether  the  defendant  municipality  is  to 
bear  this  loss;  or,  if  not,  to  what  extent  it 
Is  to  be  relieved  of  tbe  burden,  necessarily 
at  the  expense  of  the  plaintiff.  This  ques- 
tion has  been  ably  considered  in  the  opin- 
ions of  Chief  Justice  Stonk  and  01  Mr.  Jus- 
tice Clopton  in  the  Case  of  Townsend,  to 
which  1  have  above  alluded.  With  much 
in  those  opinions  I  fully  agree,  but,  upon 
a  more  mature  consideration  of  the  au- 
thorities, I  feel  Impelled  to  hold  a  modified 
view  as  to  one  or  more  of  the  conclusions 
there  announced. 

We  are  all  agreed  an  to  the  old  or  com- 
mon-law rule  which  prevailed  in  this  state 
prior  to  tbe  constitution  of  1875,  as  to  the 
liability  of  municipalities  for  grading  and 
improving  streets.  Where  they  were  in- 
vested with  tbe  authority  to  make  such 
Improvements,  and  did  notexceed  such  au- 
thority, and  there  was  no  actual  taking  of 
the  plaintiff's  property  in  the  exercise  of 
the  right  of  eminent  domain,  cities  and 
towns  were  not  liable  for  what  are  termed 
"consequential"  damages,  unless  there 
was  some  negligence  or  want  of  skill  In 
the  execution  of  the  work.  Or,  as  stated 
by  Mr.  Freeman  in  his  note  to  the  case  of 
Perry  v.  City  of  Worcester,  66  Amer.  Dec. 
437:  "Where  an  act  is  done  by  a  city  under 
authority  of  valid  statute  or  charter,  it  is 
not  liable  for  consequential  damages  to 
persons  or  property  necessarily  incidental 
to  tbe  work  performed,  unless  the  action 
is  given  by  the  statute,  even  when  the 
same  act,  if  done  without  legislative  au- 
thority, would  have  been  actionable.  But 
the  act  must  be  performed  with  reasonable 
care,  and    without    want    of   reasonable 


skill."  This  view  is  announced  in  Case  of 
Townsend,  80  Ala.  491,  2  South.  Rep.  155, 
and  is  well  supported  by  the  authorities. 
The  reason  is  that  the  owner  of  the  prop- 
erty must  ordinarily  be  presumed  to  hold 
it  subject  to  the  paramount  public  right, 
and  to  the  contingency  of  a  diminution  in 
value  resulting  from  the  exercise  of  the 
municipal  right  to  Improve  the  streets  for 
the  public  good,  "in  any  manner  which 
shall  not  deprive  him  of  property,  nor  dis- 
turb him  in  the  lawful  use  of  anything 
which  should  of  right  be  his. "  As  said  by 
Robertson,  C.  J.,  (Keasy  v.  City  of  Louis- 
ville, 4  Dana,  154:)  "It  would  have  been 
damnum  absque  injuria,— \oe»,  notinjury ; 
inconvenience,  not  wrong.— to  which  every 
citizen  must  submit,  and  to  something  like 
which  every  citisen  does  submit,  for  the 
public  good."  Tbe  state  held  Its  high- 
ways in  trust  for  the  public  use.  It  had 
tbe  right  to  improve  them,  or  to  antborise 
their  improvement  through  the  agency  of 
its  municipalities,  although  such  action 
forthe  public  benefit  might  result  in  injury 
to  the  private  property  of  the  citizen.  The 
prerogative  of  the  state  was  to  exempt  it- 
self from  such  for  damages  consequential 
to  tbe  injury  inflicted,  and  it  was  con- 
ceived proper,  in  the  light  of  former  expe- 
riences, that  the  same  prerogative  should 
be  extended  to  Its  municipal  agents  em- 
ployed to  accomplish  the  same  end .  Trans- 
portation Co.  V.  Chicago,  99  D.  S.  635. 

This  was  a  severe  rule,  full  of  hardships 
and  injustice, — that  an  act  done  under 
lawful  authority,  if  done  in  a  proper  man- 
ner, would  not  subject  the  party  doing  it 
to  an  action,  whatever  the  consequences 
might  be,  in  tbe  absence  of  any  actual  tak- 
ing of  the  property  ol  the  injured  party. 
It  opened  wide  the  doorfor  tbe  most  mon- 
strous invasions  of  the  rights  of  the  pri- 
vate property  of  the  citizen  under  the  au- 
thority conferred  by  legislature  on  corpo- 
rations, especially  municipal  and  railroad. 
The  Jurisprudence  of  every  state  in  the 
Union  furnishes  unrighteous  illustrations 
of  private  property  injured  by  tbe  con- 
struction of  railroads,  and  damaged  by 
municipal  improvements  made  at  the  ex- 
pense of  tbe  citizen  for  the  public  good. 
Radcliff  v.  Mayor,  etc..  4  N.  Y.  195;  Mur- 
phy V.  Chicago,  29111.279;  Nevins  v.Clty  of 
Peoria,  41  111.  502;  Mayor,  etc.,  v.  Omberg, 
28  6a.  46;  Mills,  Em.  Dom.  (2d  Ed.)  §§  204. 
204a;  2  Beach,  By.  Law,  §  825;  Railroad 
Co.  V.  Marehant,  119  Pa.  St.  541, 13  Atl. 
Rep.  690 ;  Transportation  Co.  v.  Chicago, 
99  U.  S.  635. 

There  are  two  notable  cases  in  the  state 
of  Pennsylvania  which  well  illustrate  the 
common-law  rule  above  announced.  As 
it  seems  to  be  conceded  that  tbe  hardship 
of  these  cases — tbe  want  ola  remedy  for  an 
admitted  mischief — led  to  the  incorpora- 
tion in  tbe  Pennsylvania  constitution  of 
1874  of  a  provision  of  which  section  7.  art. 
14,  of  our  present  constitution,  (of  1875,) 
hereafter  quoted,  is  an  exact  copy,  I  deem 
a  particular  reference  to  tbe  decisions  to 
be  appropriate.  In  O'Connor  v.  Pitts- 
burgh, 1«  Pa.  St.  187,  (decided  in  1851,)  the 
cutting  down  by  the  city  of  Pittsburgh  of 
the  grade  of  a  street  rendered  entirely  use- 
less a  church  building,  which  was  shown 
to  have  cost  about  f  2,'>,000,  and  practical- 
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ly  destroyed  Its  valne  as  a  place  of  wor- 
ship. "The  loss  to  the  consreeatlon,  "said 
the  coDrt,  "is  a  total  one,  while  the  sain 
to  holders  of  property  in  the  neighborhood 
is  immense.  The  legislature  that  incorpo- 
rated the-  city  never  dreamt  that  it  was 
laying  the  foundation  of  such  injustice; 
bat,  as  the  charter  stands,  it  is  unavoida- 
ble." It  was  stated  by  Chief  JusUce  Gib- 
son, that  the  case  was  reargued  "in  order 
to  discover,  if  possible,  some  way  to  re- 
lieve the  plaintiff  couslstently  with  law ; 
bnt, "  be  added,  "  I  grieve  to  say  we  have 
discovered  none. "  So  In  Navigation  Co. 
V.  Coons,  6  Watts  &  S.  101,  where  the  de- 
fraidant  corporation  constructed  a  dam  in 
the  Monongahela  river  nnder  legislative 
license,  which  caused  back-water  for  sever- 
al miles  in  a  tributary  of  that  river  and 
resulted  in  great  damage  to  the  plaintiff's 
mill,  the  court  held  the  injury  to  be  reme- 
diless because  no  portion  of  the  plaintiff's 
property  had  been  taken  by  the  offending 
corporation,  the  dam  age  being  merely  con- 
sequential. 

The  unjust  distinction  thus  obtained  at 
common  law  that  one  who  was  injured  by 
the  rightful  exercise  of  eminent  domain 
could  not  recover  damages  for  such  injury, 
however  great,  unless  some  portion  of  his 
property  was  actually  taken.  If  the  least 
portion  of  bis  property  was  taken,  how- 
ever, the  owner  could  not  only  recover 
compensation  for  It,  but  also  damages  ac- 
cruing to  the  remainder  of  such  property.. 
Where  no  property  was  "  taken, "  the-  in- 
jury Inflicted  was  held  to  be  consequential 
damages,  and  compensation  was  disal- 
lowed, unless  the  offending  corporation  or 
par^  was  made  liable  by  force  of  its  char- 
ter or  some  statute.  "This  was  the  mis- 
chief, "  says  Chief  Justice  Paxson  in  Rail- 
road Co.  V.  Marcbant,  119  Pa.  St.  541,  13 
Atl.  Bep.  690,  alluding  to  the  two  cases 
above  cited, — "this  was  the  mischief  which 
the  constitutional  convention  bad  before 
It  when  section  8  of  article  1<S  [identical,  as 
we  have  said,  with  section  7,  art.  14,  of  the 
Alabama  constitution,  now  In  force]  was 
adopted  by  that  body,  and  it  was  the  evil 
the  people  were  smarting  under  when  they 
ratified  the  work  of  the  convention  at  the 
polls.  The  constitution,  since  1790,  had 
declared  that  the  property  of  the  citizen 
should  not  be  taken  or  applied  to  public 
use  without  just  compensation.  ■  The  con- 
stitution-of  1874  went  further,  and  declared 
not  only  that  it  shall  not  be  taken,  but 
also  that  it  shall  not  be  injured  or  de- 
stroyed, by  corporations  In  the  construc- 
tlun  or  enlargement  of  their  works,  with- 
out making  compensation,  etc.  There  is 
no  ambiguity  in  this  language,  "continues 
the  Pennsylvania  court.  "We  have  ap- 
plied it  several  times  to  ^ases  arising  un- 
der it,  without  the  least  difficulty. " 

Keeping  in  mind  the  cardinal  rule  of  con- 
stmction,  which  has  regard  for  the  old 
law  as  It  stood  at  the  making  of  the  act, 
the  mischief  for  which  that  law  did  not 
provide,  and  the  remedy  provided  to  cure 
tbiB  mischief,  it  becomes  the  duty  of  the 
court  BO  to  construe  the  clause  of  the  con- 
stitation  under  consideration  as  to  sup- 
prpss  the  mischief  and  advance  the  remedy. 
"Municipal  and  other  corporations,  "says 
the  constitution,  "and  individuals,  invest- 


ed with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  just 
compensation  for  the  property  taken,  in- 
jured, or  destroyed,  by  the  construction 
or  enlargement  of  its  works,  highways,  or 
improvements,  which  compensation  shall 
be  paid  before  such  taking,  injury,  or  de- 
struction. "    Const,  art.  14,  §  7. 

I  do  not  discover  precisely  this  same  lan- 
guage in  the  constitution  of  any  other 
state,  except  those  of  Alabama  and  Penn- 
sylvania. An  analogous  phrase,  having 
in  view  the  correction  of  the  same  evil,  is 
found  in  the  constitutions  of  Illinois,  Mis- 
souri, Nebraska,  Georgia,  California,  and 
several  other  states,  and  provides  that 
"private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation." In  Texas  the  language  is 
"taken,  damaged,  or  destroyed  for  or  ap- 
plied to  public  use."  Article  1,  §  17.  These 
constitutions  have  generally  been  con- 
strued to  so  far  change  the  common-law 
rule  as  to  entitle  the  injured  owner  to  com- 
pensation for  any  damage,  whether  direct 
or  consequential,  done  to  private  property 
for  public  use,  and  this  without  regard  to 
any  physical  invasion  or  spoliation  of  the 
property  so  damaged.  Mills,  Em.  Dom. 
(2d  Ed.)  §  204a,  and  cases  cited.  They  are 
clearly  designed  as  an  extension  of  for- 
mer provisions  for  the  protection  of  pri- 
vate property.  As  observed  by  Thorn- 
ton, J.,  in  construing  a  similar  clause  in 
the  constitution  of  California :  "If  it  was 
not  an  additional  guaranty  to  the  com- 
mon and  usual  one,  its  Insertion  was  idle 
and  unmeaning."  Reardon  v.  San  Fran- 
cisco, 6  Pac.  Rep.  817.  The  whole  purpose 
in  view  seems  to  me  to  be  that  the  party 
benefited — the  public — shall  bear  the  bur- 
den of  making  compensation  for  any  pri- 
vate property  taken  or  damaged  forpublic 
use.  As  the  Improvement  is  made  for  the 
common  benefit,  it  is  just  that  the  public 
should  pay  for  it,  and  not  any  particular 
Individual  be  forced  to  bear  the  exclusive 
expense  by  the  consequential  depreciation 
in  the  value  of  his  damaged  property. 
Harmon  v.  Omaha,  17  Neb.  548,  23  N.  W. 
Rep.  503;  Moore  v.  City  of  Atlanta,  70  Ga. 
611;  Jersey  City  v.  Railroad  Co.,  40  N.  J. 
Eq.  417,  2  Atl.  Rep.  262;  City  of  Elgin  v. 
Eaton,  83  HI.  535. 

Under  our  constitution,  the  right  of  re- 
covery in  such  cases  Is  limited,  of  course, 
to  property  taken,  injured,  or  destroyed  in 
a  particular  mode,  vli.,  "  by  the  construc- 
tion or  enlargement"  of  the  works,  high- 
ways, or  improvements  of  the  defendant 
corporation.  It  is  generally  conceded  that 
provisions  of  this  character  are  remedial 
in  nature,  giving  damages  where  none  be- 
fore were  allowed,  and  therefore  that  they 
should  be  liberally  construed  to  effect  their 
object.  This  was  said  in  Townsend's 
Case,  80  Ala.  489,  2  South.  Rep.  155,  and  is 
the  settled  doctrine  in  Pennsylvania.  Bor- 
ough of  New  Briirhton  v.  United  Presby- 
terian Church,  96  Pa.  St.  331. 

The  supreme  courtof  Pennsylvania  have 
held  that  theword  "Injury,  "(or" injured,") 
as  used  in  the  constitution  of  that  state, 
meant  such  a  legal  wrong  as  would  be  the 
subject  of  an  action  for  damages  at  com- 
mon law;  or,  using  the  language  of  Mr. 
Justice  Paxson  in  a  recent  case,  that  the 
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trauiers  of  the  constitution  "  intended  to 
give  a  remedy  merely  for  lejial  wrongs,  and 
not  such  injuries  as  were  damnum  absque 
injuria.  Among  tlie  latter  class  of  inju- 
ries, "  he  adds, "  are  those  which  result  from 
the  use  and  enjoyment  of  a  man's  own 
property  in  a  lawful  manner,  without  neg- 
ligence, and  without  malice."  Railroad 
Co.  V.  Marchant,  119  Pa.  St.  541,  13  Atl. 
Rep.  690.  This  conclusion  has  been  severe- 
ly criticized,  and  t<}  my  mind  Is  of  ques- 
tionable correctness,  but  it  is  unnecessary 
for  the  purposes  of  this  opinion  to  at- 
tempt to  refute,  or  even  to  disease.  It. 
The  critical  examiner  of  the  Pennsylvania 
decisions  cannot  fall  to  observe  the  em- 
barrassment which  has  resulted  from  the 
attempt  by  that  learned  court  to  rescue 
some  cases  from  the  injustice  of  its  logical 
application.  The  latest  Pennsylvania 
case  which  we  And  reported,  bearing  tin 
the  construction  of  the  clause  under  con- 
sideration, Is  Railroad  Co.  v.  Walsh,  124 
Pa.  St.  544, 17  Atl.  Bep.  186,  and  does  not 
s6em  to  follow  the  logical  result  of  the  defl- 
oition  affixed  to  the  word  "Injury,"  as 
above  stated.  There  a  railroad  had  been 
constructed  upon  the  public  street  of  a 
town  under  authority  of  law,  so  near  to  a 
church  edifice  as  to  render  it  unfit  and  un- 
safe for  use  as  a  parsonage,  church,  and 
school,  for  which  it  was  and  had  been  used, 
the  frequent  running  of  the  trains  destroy- 
ing safe  access  to  the  property,  and  serious- 
ly interfering  with  the  conduct  of  religious 
services,  so  as  to  greatly  depreciate  the 
value  of  the  edifice.  The  injury  was  held  to 
be  the  direct  result  of  the  construction, 
and  to  "stand  upon  the  same  footing  as  to 
consequential  injuries  as  if  it  had  been  an 
actual  taking  of  a  portion  of  the  plaintiffs' 
property. " 

A  case  more  directly  in  point,  for  the 
purposes  of  the  present  decision,  is  Borough 
of  New  Brighton  v.  United  Presbyterian 
Church,  96  Pa.  St.  331,  where  a  grade  of  a 
street  was  changed  by  order  of  the  town 
authorities,  and  the  church  edifice  of  an 
abutting  proprietor  was  injured  by  a  de- 
preciation in  value  in  the  nature  of  conse- 
quential damages,  without  any  actual 
taking  of  the  plaintiff's  property.  It  was 
admitted  that  the  plaintiff  would  have 
been  remediless  without  the  aid  of  the 
constitutional  provision,  and  of  a  statute 
enacted  to  carry  it  into  effect.  To  the 
argument  that  the  municipality  was  not 
liable  for  damages  for  grading  the  street 
the  first  time,  by  reasim  of  the  rights  in- 
cident to  the  original  dedication,  Mebcdb, 
.!.,  said:  "The  proprietor  dedicated  the 
street  to  public  use  as  the  grade  then  ex- 
isted. The  defendant  in  error  so  accepted 
it,  and  erected  a  church  edifice  on  the  lot 
abutting  thereon.  Whether  or  when  the 
authorities  would  change  the  grade  was 
a  matter  of  conjecture.  A  change  from 
the  natural  grade  is  a  change  of  grade, 
just  as  clearly  as  if  changed  from  a  grade 
previously  made  by  the  authorities.  It  is 
presumed  to  have  been  made  for  the  pub- 
lic benefit;  but,  as  is  found,  to  the  injury 
of  private  property.  •  •  •  When  the 
borough  accepted  it  [the  street]  she  took 
it  as  it  then  was, in  width, line, and  grade. 
This  statute  giving  compensation  [in  ex- 
ecution of  the  constitution]  Is  remedial. 


It  gives  damages  where  before  none  could 
be  recovered.  It  should  receive  a  liberal 
construction  to  effect  its  object. "  A  judg- 
ment of  the  trial  court  was  affirmed  hold- 
ing the  borough  liable  for  the  depreciated 
value  of  the  property  resulting  incidental- 
ly from  the  grading  or  construction  of  the, 
street.  There  are  many  other  decisions  of 
the  same  court  on  analogous  questions, 
an  examination  of  which  will  throw  light 
on  the  subject  in  hand.  County  of  Chester 
V.  Brower,  117  Pa.  St.  647, 12  Atl.  Rep, 
577 ;  Railroad  Co.  v.  Lipplncott,  116  Pa. 
St.  472,  9  Atl.  Rep.  871 ;  Pusey  v.  City  of 
Allegheny,  98  Pa.  St.  522 ;  City  of  Reading 
V.  Althouse,  93  Pa.  St.  400;  Railroad  Co. 
V.  Duncan,  111  Pa.  St.  332,  5  Atl.  Rep.  742. 

The  authorities,  we  may  add,  make  a 
distinction,  in  some  cases,  as  to  the  liability 
of  municipalities  and  other  corporations 
to  make  compensation  for  the  taking  of 
streets  and  highways,  where  the  fee  of  the 
street  or  highway  is  vested  in  the  public 
on  the  one  hand,  ajid  in  the  adjoining 
proprietor  on  the  other.  Whether  any 
such  distinction  can  be  made,  under  oar 
present  constitution,  where  a  depreciation 
in  the  citizen's  property  Is  caused  bytbe 
construction  or  enlargement  of  municipal 
highways,  we  need  not  decide,  aa  the  facts 
of  the  present  ca«e  authorize  the  inference 
that  the  plaintiO,  Maddux,  owned  the  lee 
of  the  street  in  question  to  the  center.  2 
Beach,  Ry.  Law,  §§  810,  811 ;  MUls,  Em. 
Dom.  (2d.  Ed.)  §§  208,  204;  Railroad  Co.  v. 
Williamson,  45  Ark.  429;  Railway  Co.  v. 
Wltherow,  82  Ala.  190,  3  South.  Rep.  23; 
Protzman  v.  Railroad  Co.,  68  Amer.  Dec. 
660;  Railroad  Co.  v.  Marchant,  13  Atl. 
Rep.  690,  33  Amer.  &  Eng.  R.  Ca«.  116,  and 
note  on  page  140. 

1  have  no  difficulty,  for  myself,  in  reach- 
ing the  conclusion  that,  under  the  provis- 
ions of  oar  present  constitution,  if  the 
contiguous  proprietor  of  a  house  and  lot 
is  injured.  In  the  sense  of  being  damaged, 
by  the  grading  of  a  street,  in  the  mode  ex- 
hibited by  the  evidence  in  tills  case,  and 
this  grading  is  done  by  the  authority  of 
the  municipality,  and  by  reason  of  this 
Improvement  the  pecuniary  value  of  such 
property  is  diminished,  the  owner  is  en- 
titled to  be  compensated  for  the  damages 
he  has  sustained.  This  rule  has  the  ad- 
vantage of  being  plain  in  meaning,  and  of 
easy  application  in  practice.  It  harmo- 
nizes, moreover.  In  policy  with  that  dis- 
tinguishing feature  of  modem  republican 
constitutions  which  has  in  view  the  pro- 
tection of  private  rights  and  personal  lib- 
erty against  the  unjust  oppression  and 
encroachments  ol  governmental  power; 
and  the  measure  of  damages  In  such  cEtses 
will  be  the  decrease  in  the  actual  value  of 
the  property  occasioned  by  the  improve- 
ment thus  made  for  the  public  benefit.  Un- 
less this  construction  be  given  the  consti- 
tution, it  will  fail, in  my  opinion,  to  afford 
that  just  indemnity  for  the  wrongs  of  the 
citizen  which  was  intended  to  be  accom- 
plished by  its  tramers ;  which  waa,  I  repeat, 
to  require  the  public  to  bear  the  burden 
of  municipal  Improvements  of  this  nature 
made  for  the  public  benefit,  and  not  to 
crush  the  private  citisen  by  Imposing  up- 
on him  alone  the  en  tire  da  mage  which  may 
have  been  caused  to  bis  property.    Sach 
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an  improvemen  t  seems  to  me  to  be  "  a  con* 
Btrnctlon  or  enlargement "  ot  a  highway, 
within  the  meaning  of  the  clause  under 
consideration.  And  I  do  not  see  that  any 
dedication  of  a  street,  however  long  ago 
it  may  have  been  made,  could  operate  to 
withdraw  the  case  from  the  operation  of 
the  law,  in  force  at  the  time  the  improve- 
ment is  made,  which  declares,  in  effect, 
that  the  municipality  shall  indemnify  the 
citiien  for  any  injury  or  damage  to  his 
property  resultingfrom  such  Improvement, 
equally  with  any  injury  or  damage  done 
blm  by  the  actual  taking  of  such  property. 
It  can  malce  no  dllTerence  la  the  Justice  of 
the  case  if  one's  property  is  reduced  to 
one-half  of  its  original  value  by  an  actual 
taking,  or  by  indirectly  covering  up  his 
p  remises  with  ecuth  piled  up  at  his  door- 
steps in  leveling  a  street,  or  in  digging  down 
his  sidewalk  so  as '  to  render  a  ladder 
necessary  tor  access  to  the  place  of  his 
abode  or  his  business. 

In  my  opinion,  if  the  oncontro verted evi> 
deuce  In  the  present  case  was  believed  by 
the  jury,  the  plaintiff  was  entitled  to  a  re- 
covery. No  question  seems  to  be  raised 
as  to  the  amount  of  the  verdict,  the  rule 
in  Townsend's  Case,  80  Ala.  489,  2  South. 
Bep.  156,  no  doubt  i>eing  followed  in  the 
charge  of  the  court,  which  would  put  the 
measureof  plaintiff's  dam  ages  at  thediffer- 
ence  in  the  market  value  of  thepremises  be- 
fore and  after  the  sidewalk  was  cut  down. 
Railway  Co.  v.  Eberie,  110  Ind.  542, 11  N. 
£.  Rep.  467;  Shars.  &  B.  Lead.  Gas.  Real 
Prop.  470-473. 

Under  these  views,  the  record  shows  no 
ruling  of  the  court  prejudicial  to  the  ap- 
pellant, and  the  judgment  must  beaffirmed. 

McCi.ELi.AN,  J.  It  seems  to  me  there  is 
no  escape  from  the  conclusion  reached  in 
the  opinion  of  Justice  Somervili.b,  that 
the  rule  prescribed  by  the  constitution  im- 
poses a  liability  in  all  cases  for  dam  ages  re- 
sulting either  from  the  taking,  the  injury, 
or  the  destruction  of  property  In  the  con- 
struction or  enlargement  of  the  works, 
highways,  or  Improvements  of  municipal 
or  other  corporations  having  the  power  to 
take  private  property  for  public  use.  I 
find  no  warrant  In  the  constitutional  pro- 
vision, or  In  any  canon  of  construction  as 
applied  thereto,  in  connection  with  pre- 
exiRtlng  doctrines  of  the  common  law,  for 
limltlngtheright  to  compensation  for  such 
Injuries  by  a  consideration  ot  a  supposed 
reservation  of  power  to  take,  Injure,  or 
destroy  in  theoriglnal  dedication  of  streets 
to  the  pu  bllc  use.  I  fully  concur  in  the 
foregoing  opinion. 

Clopton,  J,  1  concur  in  the  affirmance 
of  the  judgment  on  the  principles  declared 
in  Townsend's  Case,  80  Ala.  489,  2  South. 
Rep.  155,  bot  not  in  the  modiflcation  of 
the  rule  laid  down  in  that  case. 

Stone,  C.  J.  I  concur  with  Judge  Clop- 
ton. 

(«  Ala.  «n)  -..— 

BooNEBv.  Common  CouNat,  or  Alexandeb 
Ctty. 

(Supreme  Court  qf  Alabama.    April  14, 1890.) 
Pbooi  o»  Citt  Obdinamob. 
A  book  in  which  all  the  ordinances  of  a  town 
m  recorded,  kept  in  its  custody,  is  sufficient  proof 


of  the  existenoe  of  an  ordinance  therein,  in  a  proa- 
ecntion  for  drunkenness. 

Appeal  from  circuit  court,  Tallapoosa 
county;  J.  R.  Dowdell,  Judge. 
Joba  A.  Terrell,  for  appellant. 

McClbllan,  J.  The  present  appeal  Is 
prosecuted  from  a  judgment  of  conviction 
rendered  by  the  circuit  court,  on  appeal 
from  a  Judgment  of  the  mayor  of  Alexan- 
der City  convicting  the  appellant  of  vio- 
lating an  ordinance  of  the  town.  The  as- 
signmentoof  error  are  predicated  upon  the 
action  ot  the  circuit  court  in  allowing 
proof  of  the  ordinance  alleged  to  hare  been 
violated  to  be  made  by  the  identification 
and  introduction  "of  a  book  called  the 
'Ordinance  Book'  of  the  town,  in  which 
said  ordinance  was  recorded,"  and  in 
which,  it  was  shown,  all  the  ordinances  ot 
the  town  were  recorded.  No  question  was 
raised  as  to  the  regularity  of  the  enact- 
ment, or  as  to  the  sufficiency  of  the  publi- 
cation of  the  ordinance,  but  the  sole  point 
ot  the  objection  appears  to  be  that  the  ex- 
istence of  the  by-law  could  not  be  proved 
in  the  manner  allowed.  We  do  not  think 
the  objection  is  tenable.  "Even  in  the  ab- 
sence of  statutory  provision, "  say  Horr  & 
Bemls,"the  printed  volume  containing  the 
city  ordinances  is  prima,  facie  evidence,  and 
will  be  considered  sufficient  proof  of  their 
existence  until  controverted ; "  and,  in  like 
manner,  a  book  purporting  to  contain  all 
the  ordinances,  and  shown  to  be  in  the 
custody  of  the  corporation,  as  shown  here, 
will  be  received  without  further  attesta- 
tion. Horr.  &  B.  Mun.  Ord.  S  185;  Barr 
V.  Auburn,  89  III.  301 ;  Tipton  v.  Norman, 
72  Mo.  380. 

Where  the  point  at  issue  involves  the 
proper  and  regular  enactment  of  the  ordi- 
nance, and  not  merely  its  prima  /bc/e  exist- 
ence as  a  law  of  the  town,  a  different  mode 
of  proof  must  be  resorted  to.  It  then  be- 
comes necessary  to  have  recourse  to  the 
journals  of  the  town-meeting,  and  from 
them  it  mast  appear  that  every  essential 
step  in  the  enactment  of  the  law  has  been 
observed  and  taken.  "Proof  of  the  exist- 
ence and  identity  of  the  ordinance,"  in 
other  words,  offered,  should  by  right  be 
all  that  is  required  of  the  prosecution  in 
any  case  until  some  showing  has  been 
made  that  there  was  irregularity  in  the 
enactment  of  the  ordinance,  in  which  case 
it  becomes  necessary  to  prove  that  it  was 
properly  enacted  in  order  to  sustain  a  con- 
viction or  judgment.  If  no  such  question 
is  raised,  the  presumption  that  the  ordi- 
nance was  properly  passed  becomes  con- 
clusive. Horr.  &  B.  Mun.  Ord.  $186;  Flora 
V.  Lee,  5  111.  App.  629. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(89  Ala.  818) 

Pattebson  et  ux.  v.  South  &  Nobth  Ala. 

R.  Co. 

(Supreme  Cmurt  of  Alabama.    April  10, 1890.) 

DErEorrvB   Bbidoe — Coxtributort    Nboliobnci 

— ^EVIDBWOK. 

1.  Where  a  bridge  maintained  by  a  railroad 
company  as  an  approach  to  a  crossing  Is  reasona- 
bly safe  and  convenient  for  the  use  of  the  travel- 
ing public,  the  company  is  not  responsible  for  an 
injury  sustained  by  the  stepping  of  ploiutift'smula 


Digitized  by  V^OOQIC 


438 


lOUTHERN  REPORTER,  Vol.  7. 


{Ala. 


through  a  hole  which  Is  near  one  end  of  the  bridge, 
and  out  of  the  usual  route  of  travel. 

2.  In  an  action  for  personal  injuries  by  a  fall 
caused  by  plaintiff's  mule  stepping  through  a  hole 
in  a  bridge  approaching  a  railroad  crossing, 
which  it  was  the  duty  of  the  company  to  maintain, 
BTideuce  of  the  mule's  habit  of  stumbling  is  rele- 
vant, as  tending  to  show  contributory  negligence. 

S.  In  an  acuon  for  personal  injuries,  an  expert 
may  be  permitted  to  testify  that  they  were  occa- 
sioned by  a  fall  of  some  kind,  but  he  cannot  give 
his  opinion  about  specific  facts  of  the  fall,  as  to 
which  he  does  not  pretend  to  know  anything. 

4.  Vindictive  damages  in  such  case  can  only 
be  recovered  when  the  evidence  shows  that  de- 
fendant has  been  guilty  of  gross  negligence. 

Appeal  from  circuit  court,  Callman  coun- 
ty; John  Moubb,  Judge. 

This  action  was  brought  by  the  appel- 
lants asaiuBt  the  appellee,  and  sought  to 
recover  damages  for  personal  Injuries  sus- 
tained by  Mrs.  Mary  E.  Patterson,  the 
wife  of  her  co-plaintiff.  The  facts,  as  dis- 
closed by  the  bill  of  exceptions,  and  upon 
which  the  plaintiffs  base  their  right  to 
recover,  are  that  Mrs.  Patterson,  while 
riding  mule-back  along  a  public  road, 
which  was  crossed  by  the  defendant's  rail- 
road, was  thrown  from  the  mule  and  in- 
jured, by  the  mule  stepping  in  a  hole  in  a 
bridge  which  was  required  to  be  kept  in 
repair  by  the  defendant,— the  said  bridge 
being  within  the  defendant's  right  of  way, 
and  constituting  an  approach  to  the  de- 
fendant's crossing.  The  evidence  for  the 
defendant  tended  to  rebut  any  negligence 
or  failure  on  the  part  of  defendant  to  keep 
the  said  bridge  in  proper  repair,  and  to 
establish  contributory  negligence  on  the 
part  of  Mrs.  Patterson,  by  her  riding  too 
near  the  edge  of  the  bridge,  and  out  of  the 
usual  route.  On  the  examination  of  one 
Dr.  Sams,  after  describing  the  injury  and 
expressing  his  opinion  thereupon,  he  said: 
"Suppose  said  injuries  were  painful  from 
the  way  she  complained  of  the  same.  My 
opinion  is  that  said  injuries  were  caused 
from  a  fall  off  of  a  mule  or  horse  falling 
through  a  crossing  on  the  railroad. "  The 
defendant  objected  to  the  introduction  of 
the  testimony  of  Dr.  Sams,  quoted  above, 
and  the  court  sustained  the  objection,  to 
which  ruling  the  plaintiff  excepted.  On 
the  examination  of  David  N.  Patterson, 
one  of  the  plaJn tiffs,  and  husband  of  Mrs. 
Mary  E.  Patterson,  he  was  asked,  on  cross- 
examination  :  "  What  was  the  character 
of  the  mule  Mary  E.  Patterson  was  riding 
at  the  time  of  the  accident,  tor  stum- 
bling?" Theplaintltfsobjected  to  this  ques- 
tion, but  the  court  overruled  the  objec- 
tion, allowed  the  question  to  be  asked 
and  answered,  and  the  plaintiffs  duly  ex- 
cepted. 

Among  the  charges  requested  by  the  de- 
fendant, and  given  by  the  court,  and  to 
each  of  which  the  plaintiff  duly  excepted, 
were  the  following:  "(13)  The  court 
charges  the  jury  that  if  they  believe  from 
the  evidence  that  the  said  bridge,  at  the 
crossing  where  the  alleged  Injury  Is  said 
to  have  been  incurred,  was  mnintalned 
by  the  defendant  In  such  manner  as  not  to 
unnecessarily  impair  the  usefulness  of  said 
public  road,  or  to  interfere  with  the  safe 
enjoyment  of  said  public  road,  then  the 
defendant  is  not  liable,  and  their  verdict 
should  be  for  the  defendant. "  "  (17)  If  the 


jury  believe  that  if  Mrs.  Patterson,  in  at- 
tempting to  cross  the  bridg:e  in  question, 
had  followed  the  usual  and  ordinary 
method  of  crossing  It  by  the  general  trav- 
eling public,  she  would  not  have  been  in 
any  danger,  and  if  they  find  from  the  evi- 
dence that  If  Mrs.  Patterson  was  hurt  at 
all  she  was  hurt  by  riding  near  the  ends 
of  the  cross-ties,  which  place  was  out  of 
the  usual  line  of  travel,  then,  in  riding 
where  she  did,  she  so  far  contributed  to 
her  own  injury  as  to  prevent  any  recov- 
ery In  this  case.  (18)  It  the  jury  believe 
from  theevidence  that  Mrs.  Patterson  was 
negligent  in  attempting  to  cross  the  bridge 
in  question  by  riding  out  of  tha  usual 
route  taken  by  the  traveling  pnblic,  when 
she  could  have  crossed  it  with  safety  to 
herself  by  keeping  in  the  usual  route,  them 
she  so  far  contributed  to  the  accident  and 
injury  as  to  prevent  any  recovery  in  this 
case,  and  the  jury  must  find  forthe  defend- 
ant. "  "  (25)  If  the  jury  believe  from  the 
evidence  that,  at  the  time  of  the  accident, 
the  bridg^e  in  question  was  reasonably 
safe  and  convenient  for  the  traveling  pub- 
lic, exercising  ordinary  care  and  prudence 
for  their  own  safety,  they  must  And  for 
the  defendant. "  There  were  many  excep- 
tions taken  to  the  rulings  of  the  court  be- 
low, and  all  were  here  assigned  as  error. 
W.  T.  L.  Cofer,  tor  appellants. 

SoMERTiLLK,  J.    1.  It   was  Competent 

for  the  witne^  Dr.  Sams  to  give  his  opin- 
ion, as  an  expert,  that  the  Injuries  of  the 
plaintiff  Mrs.  Patterson  were  caused  by  a 
fall  of  some  kind,  but  not  by  a  fall  from  a 
mnle  or  horse  at  a  particular  railroad 
crossing,  as  tothefactsof  which  henelther 
knew,  nor  pretended  to  know,  anything. 
The  evidence  bearing  on  this  point  waa 
properly  excluded. 

2.  Theevidence  tended  to  show  that  the 
Injury  complained  of  was  received  by  rea- 
son of  the  plaintiff's  mule  falling  through 
a  hole  in  a  bridge.  The  habit  of  the  ani- 
mal tor  stumbling  was  a  relevant  fact,  in 
view  of  the  liability  of  such  a  vice  to  con- 
tribute to  such  an  accident.  The  evidence 
bearing  on  this  point  was  properly  ad- 
mitted to  throw  light  on  the  Inquiry  as 
to  any  alleged  contributory  negligence  on 
the  plaintiff's  part  which  may  have  pro- 
duced the  injury.  It  is  sufficiently  obvions 
that  the  inquiry  as  to  the  "character"  of 
the  animal  for  stumbling  had  reference  to 
habit,  and  was  so  understood  by  the  wit- 
nesses. 

3.  The  court  property  charged  the  Jury 
that  there  could  be  no  recovery  of  exem- 
plary or  vindictive  damages  by  reason  of 
any  want  of  care  on  defendant's  part  less 
than  gross  negligence.  Railroad  Co.  v. 
McLendon,  63  Ala.  266;  Lienkauf  v.  Mor- 
ris. 66  Ala.  406;  Telegraph  Co.  v.  Way,  83 
Ala.  542,  4  South.  Rep.  844. 

4.  It  a  railroad  company  constructs  Its 
road  across  a  public  road  or  highway,  the 
duty  devolves  upon  it  to  put  and  keep 
the  approaches  and  crossing  in  proper  r»- 
palr  for  the  use  of  the  traveling  public. 
This  duty  will  be  sufficiently  discharged  it 
the  highway  is  maintained  In  a  reason- 
ably safe  and  convenient  condition  so  as 
not  to  materially  Impair  its  usefnlnesH.  or 
Interfere  with  its  safe  enjoyment  by  trav- 
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elera,  who  exercise  ordinary  care  and  prn- 
dence  for  their  own  safety  In  using:  it. 
Coal  Co.  T.  Davis,  79  Ala.  808;  Railroad  Co. 
V.  McLendon.  63  Ala.  266;  9  Amer.  &  £ng. 
Cyclop.  Law,  411 ;  Shear.  &  R.  Neg.  §§  357, 
451,  452.  Charges  numbered  13  and  25 
harmonize  entirely  with  this  view  of  the 
law. 

5.  We  perceive  no  error  in  the  court's 
giving  instroutions  numbered  17  and  18, 
requested  by  the  plaintiff.  If  the  plaintiff 
Mrs.  Patterson  was  so  negligent  as  to  ride 
out  of  the  usual  route  of  travel,  commonly 
used  by  others,  and  which  could  have 
been  used  with  safety  by  herself,  on  the 
occasion  of  her  injury,  and  was  hurt  by 
riding  near  the  end  of  the  bridge,  this 
;Krould  presumptively  be  a  want  of  ordi- 
nary care,  such  as  would  defeat  recovery, 
provided  it  contributed  to  such  injury. 
The  instructions  assert  nothing  more  than 
this. 

6.  The  record  does  not  show  the  mllngB 
of  the  court  on  the  several  demurrers  with 
sufficient  certainty  to  enable  us  to  pass  on 
them  intelligently;  nor  do  the  assignments 
of  error,  based  on  these  rulings,  appear  to 
be  insisted  on  in  argument.  We  decline, 
therefore,  to  consider  them.  The  other 
rulings  of  the  court  seem  to  be  free  from 
error,  and  the  judgment  is  affirmed. 


(M  Ala.  lU) 

Williams  et  at.  r.  Flowebb. 

(Supreme  Court  <tf  Alabama.    April  14, 1890.) 

Promissobt  Notk— TJsijbt— Awornbt'8  Fbkb. 

1.  A  stipulation  in  a  note  to  pay  "all  costs  for 
oollectdng  tbe  above,  not  less  than  ten  per  cent., " 
Includes  an  attorney's  fee  for  bringintrsuit. 

2.  Soch  agre»nent  does  not  render  the  oon- 
traot  usurious,  though  only  a  reasonable  fee  could 
be  recovered. 

Appeal  from  chancery  court,  Jefferson 
county :  Thomas  Cobbs,  Chancellor. 

The  billin  this  case  was  filed  by  the  ap- 
pellee, as  transferee  of  the  note  sued  on,  to 
enforce  a  vendor's  lien  on  the  land  for  the 
purchase  money  for  which  it  was  given  by 
the  appellants,  defendants  below.  It  con- 
tained a  stipulation  to  pay  costs  of  collec- 
tion In  addition  to  legal  interest.  A  de- 
murrer by  defendant  was  overruled.  Upon 
'final  hearing  on  pleadings  and  proof,  the 
chancellor  decreed  plaintiff  relief  as  prayed. 
The  defendants  appeal,  and  assign  tbe  de- 
ree  of  the  chancellor  as  error. 

Moiinljoy  &  Tomllnson,  tor  appellants. 
Alex.  T.  London,  for  appellee. 

Clopton,  J.    A  demurrer  was  interposed 

to  so  much  of  the  bill  as  seeks  to  enforce  the 
collection  of  solicitor's  fees  under  the  fol- 
lowing stipulation  contained  in  the  note 
upon  which  the  bill  is  founded :  "  It  Is  fur- 
ther agreed  that  the  undersigned  [makers] 
shall  pay  all  costs  for  collecting  the  above, 
not  less  than  ten  per  cent.,  on  failure  to 
pay  at  maturity. "  Thespecial  grounds  of 
demurrer  are  that  the  term  "costs  for  col- 
lecting "does  not  include  solicitor's  fees  for 
bringing  the  suit,  and,  if  it  does,  that  the 
contract  is  usurious.  In  practice,  costs 
and  fees  are  different  in  their  nature;  costs 
being  an  allowance  to  a  party  for  expenses 


incurred  in  prosecuting  or  defending  a  suit, 
and  fees  being  compensation  to  an  officer 
for  services  rendereid  in  the  progress  of  a 
cause.  Tillman  v.  Wood,  68  Ala.  578.  In 
common  parlance  the  compensation  pa  d 
an  attorney  Isdenomlnated  a''fee, "In  con- 
tradistinction to  the  costs  incident  to  the 
judgment;  but  in  its  legal  sense  the  term 
"costs"  denotes  not  only  the  expenses  in- 
curred by  reason  of  being  a  party  to  legal 
proceedings,  but  also  the  charges  which  an 
attorney  is  entitled  to  recover  from  his 
client  as  remuneration  for  his  professional 
services.  Rap.  &  L.  Law  Diet.  It  is  mani- 
fest that  the  parties  meant  that  the  term 
"costs  for  collecting,"  as  used  in  the  note, 
should  be  understood  in  its  broadest  signi- 
fication; otherwise  the  stipulation  would 
have  no  effect,  for  without  it  defendants 
would  be  liable  to  the  costs  Incident  to 
the  decree.  We  therefore  construe  the  term 
as  having  been  intended  to  include  the 
compensation  which  the  payee  of  tbe  note 
might  have  to  pay  an  attorney  for  bring- 
ing a  suit  to  enforce  its  collection.  It  is 
well  settled  by  our  decisions  that  an  agree- 
ment to  pay  the  reasonable  attorney's 
fees,  which  the  payee  of  a  note  would  have 
to  pay  if  forced  to  collect  by  salt,  in  addi- 
tion to  the  legal  interest,  does  not  render 
the  contract  usurious. 

Defendants  contend  that  the  terms  of  the 
agreement  to  pay  all  costs  for  collecting, 
notless  than  10  percent.,  without  reference 
to  the  reasonableness  of  thccharges,  makes 
the  contract  usurious.  In  Munterv.  Linn. 
61  Ala.  494,  the  agreement  was  to  pay,  if 
It  became  necessary  to  institute  legal  pro- 
ceedings to  recover  the  amount  of  the 
notes,  the  fee  of  the  attorney  employed, 
"such  fee  to  be  ten  per  cent,  of  the  amount 
sued  tor  and  recovered,  "—an  unconditional 
agreement  to  pay  10  per  cent.  It  was  held 
that  this  stipulation  does  not  constitute 
tbe  contract  usurious,  but  that  the  cred- 
itor could  recover  only  a  reasonable  fee, 
though  he  stipulated  for  a  larger  sum  or 
per  cent.  In  Wood  v.  Machine  Co.,  83  Ala. 
424.  3  South.  Rep.  757,  the  note  obligated 
the  maker  to  pay  pi-incit>al,  interest,  and 
10  per  cent,  attorney's  fees.  It  was  ruled 
that  the  note  was  sufficient  to  support  a 
judgment  by  default  for  tbe  entire  amount 
due,  including  attorney's  fees,  without  tbe 
intervention  of  a  jury.  These  decisions 
show  that  an  agreement  to  pay  10  per 
cent,  of  the  amount  recovered  in  addition 
to  the  legal  interest  is  not  Itself  usurious. 
The  amount  stipulated  must  be  reasona- 
ble, or  at  least  not  obviously  excessive: 
for  no  form  which  may  be  given  to  the 
contract— no  device— can  evade  the  statute 
against  usury  If  the  intent  appears,  or  is 
shown,  to  secure  a  profit  in  addition  to 
the  legal  interest  and  the  reimbursement 
of  the  creditor  of  the  expenses  which  be 
may  incur  in  collecting  the  note.  The 
chancellor  referred  to  the  register  the  as- 
certainment of  what  was  a  reasonable  at- 
torney's fee.  and  he  reported  that  10  per 
cent,  was  reasonable.  The  proof  fully  sus- 
tains his  report.  There  is  not  only  no  evi- 
dence tending  to  show  a  purpose  to  take 
usury,  but  the  proof  overcomes  thedefense. 

Affirmed. 
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Powell  et  a/,  v.  Hiolex. 

(Su/preme  Court  of  Alabama.  April  9,  1890.) 

Specific  PBitFOBMANCB—CoNDmoNs— Statute  of 
Fbadds. 

1.  Where  a  purchaser  of  lands  who  had  agreed 
to  erect  thereon  one  residence  within  four  months, 
and  another  within  a  year,  was  notified  within  the 
four  months,  and  while  building  the  first  house,  to 
surrender  possession  to  the  vendor,  who  shortly 
after  sued  in  Ojiectment,  the  failure  to  build  the 
second  house  within  the  year  was  not  the  laches  of 
the  purchaser,  and  did  not  not  estop  him  from  ob- 
tainingMultable  relief. 

2.  Where  plaintiff  asked  a  specific  perform- 
ance, and  failed  to  make  out  a  case  for  it,  but 
showed  facts  entitling  him  to  have  a  lien  declared 
upon  the  premises  for  reimbursements,  the  case 
was  properly  retained  for  the  purpose  of  giving 
such  celief. 

S.  Under  a  oontraotof  sale  of  lands  made  in  his 
own  name  by  one  who  had  no  title,  but  who  was 
authorized  thereto  by  the  owner,  the  vendee  ao- 
qnired  only  an  equitable  right. 

4.  An  agreement  for  the  future  exchange  of 
lands  for  a  piano  was  released  from  the  operation 
of  the  statute  of  frauds  (Ck>de  Ala.  i  1783,  subd.  6) 
when  the  vendor  received  the  piano  and  exercised 
dominion  over  it. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Sharpe,  Judge. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellee against  the  appellants,  C.  B.  Powell 
and  E.  B.  Powell,  and  suught  to  have  a 
contract  specifically  performed  by  thecon- 
Teyance  of  certain  lots  in  Cleveland,  Ala., 
as  shown  by  the  bill,  and  to  have  cumpen- 
sation  awarded  for  the  purchase  money 
paid  and  improvements  placed  on  said 
lots  by  complainant,  in  case  a  specific  per- 
formance of  the  contract  could  not  be  de- 
creed. The  contract  sought  to  be  enforced 
was  made  September  7, 1887.  between  the 
complainant,  Higley,  and  B.  B.  Powell, 
one  of  the  defendants.  By  this  contract 
E.  B.  Powell  sold  four  lots  in  the  town  of 
Cleveland  to  complainant  for  f  1,800,  and 
agreed  to  talte  in  payment  therefor  a 
"Decker  &  Son  Extra  Style  piano,  in  ma- 
hogany case,  and  an  exact  duplicate  of 
Mr.  McDaniel's  piano;"  and  complainant 
agreed,  within  four  months  from  "  October 
1, 1887,  to  erect  a  neat  two-story  residence 
on  two  of  the  lots,  and  within  twelve 
months  to  build  a  residence  house  on  the 
other  two  lots,  to  cost  not  less  than  f  1 ,500. " 
The  complainant  alleges  that  heperformed 
bis  part  of  this  contract  by  delivering  the 
piano,  and  by  building  one  of  the  houses, 
and  that  he  was  proceeding  to  build  the 
other  house,  when  he  was  stopped  by  re- 
spondents, who  proceeded  to  dispossess 
him  by  an  action  of  ejectment.  In  the  an- 
swer of  both  of  the  respondents,  this  con- 
tract is  admitted, but  it  is  claimed  that  E.B. 
Powell  was  without  authority  to  bind  C. 
B.  Powell  by  said  contract ;  the  lots  belong- 
ing to  C.  B.  Powell.  The  bill  was  filed  on 
the  6th  of  March,  1888,  within  the  12 
months  within  which  the  second  house 
was  to  be  built,  but  after  the  action  of 
ejectment  had  been  brought  by  the  re- 
spondents. The  bill  averred  that  the  said 
E.  B.  Powell  was  the  agent  of  C.  B.  Pow- 
ell, and  had  a  power  of  attorney  to  sell 
the  lots  in  question.  The  respondents 
deny  that  E.  B.  Powell  had  at  the  time  a 
power  of  attorney  to  sell  these  lots,  but 
each  admit  that  he  had  had  such  power  of 
attorney,  but  that  it  had  been  revoked ; 
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but  it  is  shown  that  C.  B.Powell  had  nev- 
er given  E.  B.  Powell  any  notice  of  the 
revocation,  and  E.  B.  Powell  says  that  he 
thought  he  was  acting  under  siicli  power. 
•There  was  testimony  tending  to  show 
that  C.  B.  Powell,  on  being  informed  of  the 
trade,  ratified  it,  as  Is  shown  by  an  exhib- 
it to  the  bill,  in  which  he  changed  the  con- 
tract of  sale  by  changing  the  numbers  of  the 
lots  sold,  by  striking  out  some  and  insert- 
ing others.  It  Is  further  shown  that,  after 
having  been  fully  informed  of  the  contract 
between  Higley  and  E.  B.  Powell.C.  B.  Pow- 
ell stood  by  and  saw  mgley  expending  his 
money  In  improving  the  property,  and 
rather  encouraged  Higley  in  so  doing,  by 
showing  him  his  lines,  pointing  out  the 
lots,  and  telling  him  where  to  build.  It  is 
also  shown  that  Higley  paid  a  part  of  th# 
purchase  money,  and  was  put  in  posses- 
sion by  C.  B.  Powell.  It  is  contended  by 
the  complainant  that  he  met  the  obliga- 
tion of  the  contract  to  deliver  Powell  the 
piano  according  to  the  specifications;  but 
Powell  denies  this.  It  is  shown  by  the 
complainant  that,  after  the  arrival  of  the 
piano,  it  was  turned  over  to  Powell,  and 
was  delivered  by  Higley,  according  to  the 
Instmctions  of  C.  B.  Powell,  to  one  Wat- 
kins,  to  whom  Powell  had  traded  it  for 
brick.  Additional  facts  are  stated  in  the 
opinion.  From  the  decree  the  defendants 
appeal,  and  assign  the  same  as  error. 

Cabaness  &  Weakley  and  Smith  &  Lowe, 
for  appellants.  Lane  &  White,  for  appel- 
lee. 

Stone, C.r.  Many  grounds  of  demurrer 
were  interposed  in  this  case,  questioning 
the  sufllciency  of  the  bill.  The  city  court 
overruled  the  demurrer,  and  at  the  same 
time  overruled  the  motion  of  defendants 
to  dismiss  the  bill  for  want  of  equity. 
Those  rulings  areseverally  assigned  as  er- 
ror. We  think  the  bill  sufficient,  and  find 
no  error  in  either  of  these  rulings. 

It  is  also  urged  on  behalf  of  appellant 
that  there  is  a  fatal  variance  between  the 
allegations  of  the  bill  and  the  proof  in  the 
cause,  and  for  that  reason  the  decree 
should  be  reversed.  We  hold  that  the 
variances  complained  of  are  only  incidental 
to  the  main  inquiry,  and  that  there  is  a 
substantial  conformity  of  the  proof  to  the 
allegations.  There  is  no  merit  in  either  of 
the  foregoing  objections. 

There  is  very  great  contrariety  of  testi- 
mony in  this  record.  We  think  that  up- 
on all  material  questions,  save  one,  there 
is  not  much  difficulty  in  arriving  at  the 
true  state  of  the  facts.  We  sumniariie 
them,  as  we  feel  authorized  to  find  them 
reasonably  established:  First.  The  legal 
title  to  the  lots  was  in  C.  B.  Powell,  and 
he  alone  was  authorized  to  make  a  con- 
tract of  sale  which,  per  se,  would  be  bind- 
ing under  the  statute  of  frauds.  Second. 
That  E.  B.  Powell  was  the  agent  of  C.  B., 
his  brother,  to  negotiate  sales  of  the  lots, 
with  enlarged  discretion,  if  not  some  ex- 
pectant interest,  which,  as  a  rule,  C.  B. 
Powell  would  and  did  ratify  and  make 
binding.  Third.  That  when  C.  B.  Powell 
was  informed  of  the  sale  to  Higley,  and  its 
terms,  he  did  not  repudiate  it  outright,  as 
being  unauthorized,  but  that  he  so  far 
sanctioned  and  approved  it,  though  reluo- 
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tantly,  an  to  Induce  Higley  to  pat  im- 
provetnenta  on  the  Iota  lu  valae  exceeding 
fcnat  of  the  lots  In  their  unimproved  state; 
and  that  he  stood  by  and  witnessed  the 
ci-ectlon  of  the  improvements  without  re- 
monstrance or  objection.  Forney  v.  Cal- 
houn Co..  84  Aln.  215,4  South.  Bep.  153. 
Fourth.  That  when  the  piano  arrived  he 
sttll  Tailed  to  disaffirm  the  contract,  and 
knowlBKly  permitted  the  improvements  to 
progi-ess,  until  Watkins,  by  flight,  dis- 
grace, and  confessed  insolvency,  demon- 
strated that  nothing  could  be  expected 
from  him. 

The  question  upon  which  the  testimony 
leaves  the  mind  less  satisfied  is  whether, 
when  the  piano  arrived,  Powell  so  far  rec- 
ognized and  ti-eated  It  as  his  own  as  to  ef- 
fect its  sale  through  Higley  as  his  agent. 
O;:  this  question  the  testimony  of  Hifley 
and  that  of  Powell  stand  diametrically  op- 
posed. But  taking  no  account  of  the  tes- 
timony of  Watkins,  who  is  heavily  im- 
peached, Hlgley's  testimony  Is  materially 
corroborated  by  that  of  the  witnesses  Jem - 
iaon  and  Lusky.  In  reaching  the  conclu- 
sion he  did,  the  chancellor  must  have 
found  this  issue  In  favor  of  Higley,  and 
we  concur  with  him.  The  contract,  as 
we  have  said,  was  not,  when  made,  en- 
forceable, by  reason  of  the  statute  of 
frauds.  Whea  the  piano,  the  promised 
consideration  of  the  lots,  was  received  by 
Powell, — we  mean  by  received,  when  he 
assumed  control  and  dominion  over  it  by 
directing  Its  exchange  for  brick, — this  was 
payment  for  the  lots,  and  took  the  con- 
tract without  the  statute  of  frauds.  Code 

1886.  §  17S2,  subd.  6,  and  note:  Heflln  v. 
Milton,  69  Ala.  354.  The  chancellor  did 
not  decree  the  contract  to  be  specif- 
ically performed ;  but,  ao  we  under- 
stand the  record,  his  failure  to  do  so  was 
not  induced  by  any  finding  of  his  that  the 
contract  was  not  fair,  just,  reasonable, 
and  equal.  8  Brick.  Dig.  361,  §§  415  et  seq. 
Passing  on  to  the  question  of  values,  the  tes- 
timony inclines  us  to  believe  that,  in  nego- 
tiating the  trade,  both  the  lots  and  piano 
were  overvalued.  We  are  not  convinced 
that  the  fourlots  had  a  greater  value  than 
the  piano.  The  real  difficulty  was  that 
the  year  had  expired,  and  Higley  had  not 
built  the  second  house,  which  his  contract 
bound  him  to  build  within  the  year.  This 
rendered  it  impoBslble  to  enforce  the  spe- 
cific performance  of  the  contract.  If  this 
failure  was  the  result  of  bis  own  neglect, 
or  non-excused  failure  to  perform  his  part 
of  the  stipulations,  then  chancery  will 
grant  him  no  relief,  but  leave  him  to  his 
remedy  at  law,  if  lie  have  any.  Was  his 
failure  the  result  of  his  own  non-excused 
fault?  The  chancellor  must  have  found 
that  it  was  not,  and  we  agree  with  him. 
The   contract  was    made  in    September, 

1887,  and  by  its  terms  Higley  was  to  erect 
on  the  lots  one  house  in  4  months  after 
October  Ist  then  next,  and  a  second  house 
■within  12  months.  The  first  house  was 
nearing  completion  when  In  January,  1888, 
Powell  notified  Higley  to  surrender  the 
possession  of  the  lots  to  him  at  once,  or  pay 
him  f  1,800,  the  purchase  price.  This  was 
before  the  expiration  of  the  four  montlis 
allowed  for  the  erection  of  the  first  house, 
but  after  the  receipt  and  sale  of  the  piano. 


Soon  thereafter  Powell  Instituted  the  ac- 
tion of  ejectment  to  turn  Higley  out  of 
possession.  This  excused  Higley  from  pro- 
ceeding to  erect  thesecond  house, and  fixed 
the  fault  of  the  failure  on  Powell. 

The  chancellor,  although  he  declined  to 
decree  the  specific  execution  of  the  con- 
tract, did  not  dismiss  the  bill.  On  the  con- 
trary, he  decreed  that  complainant  was  en- 
titled to  relief,  and  ordered,  adjudged,  and 
decreed  "that  compensation  be  allowed 
and  made  to  complainant  forthe  payment 
made  by  him  in  and  by  the  piano,  •  •  • 
and  for  the  Improvement  made  by  him  up- 
on said  lots,  *  *  •  and  that  said  lots 
[describing  them]  be,  and  they  are  hereby, 
charged     in    favor   of    the  complainant 

♦  •  •  with  an  amount  equal  to  the  val- 
ue of  said  piano,  with  interest  thereon, 

•  •  •  and  also  with  an  amount  equal  to 
the  value  of  said  improvements,  with  in- 
terest thereon,  •  •  •  less  an  amount 
equal  to  the  value  of  the  use  ot  said  prem- 
ises during  the  complainant's  possession 
thereof. "  He  then  made  an  order  refer- 
ring the  question  of  taking  the  account  to 
the  register. 

It  is  contended  for  appellant  that,  it  ap- 
pellee has  any  cause  of  action,  it  is  a 
legal  demand,  and  he  should  have  been  re^ 
mltted  to  that  forum  for  its  assertion.  We 
cannot  agree  to  this,  for  two  reasons: 
First.  The  title  being  in  C.  B.  Powell,  and 
the  contract  made  in  the  name  of,  and 
stgned  by,  E.  B.  Powell,  complainant's 
right  was  and  is  equitable,  and  can  only 
be  adequately  enforced  in  equity.  Second. 
Higley,  under  the  circumstances  of  this 
case,  was  entitled  to  have  a  lien  declared 
on  the  lots  for  his  reimbursement,  and  eq- 
uity alone  can  declare  and  enforce  such 
lien.  There  may  be  other  reasons,  but  the 
foregoing  are  sufficient. 

In  Aday  v.  Echols,  18  Ala.  353,  that  able 
Jurist,  Chief  Justice  Dargan,  said:  "The 
rule  Is  that  when  a  purchaser  enters  into 
possession,  and  upon  the  faith  of  a  con- 
tract has  made  valuable  improvements 
upon  the  land,  and  afterwards  files  his  bill 
to  compel  a  specific  performance,  but  falls 
to  make  out  such  a  case  as  entitles  him  to 
that  relief,  the  bill  may  be  retained  for  the 
purpose  of  allowing  him  compensation,  it 
be  has  not  a  full  and  adequate  i-emedy  at 
law."  Goodwin  v.  Lyon,  4  Port.  (Ala.) 
297;  Allen  v.  Young,  6  South.  Rep.  747; 
2  Story.  Eq.  Jur.  §§  799.  799a;  Phillips  v. 
Thompson, 1  Johns. Ch. 131;  Prattv.Law, 
9  Cranch.  466;  Masson's  Appeal,  70  Pa.  St 
26;  Pinnock  v  Oough,  16  Vt.  500;  Rider  v. 
Gray,  69  Amer.  Dec.  135 ;  Land  Co.  v.  Gra- 
dy, 33  Ark.  550;  Nagle  v.  Newton,  22  Grat. 
814;  Wat.  Spec.  Pert.  §  515. 

We  think  the  principle  declared  in  Aday 
V.  Echols,  18  Ala.  353,  precisely  covers  this 
case,  and  that  tlie  city  court  did  not  err  in 
the  decree  rendered. 

Affirmed. 


(90  Ala.  US) 

Robinson  et  al.  v.  Holt. 
(Supreme  Court  of  AlabanM.    April  14,  1890.) 
Laiidix>sd  Ain>  Tenakt— Deniai.  or  Title— Hou>- 

INO  OVEB. 

Plaintiffs  bought  lands  of  defendant  on  fore- 
closure, and  afterwards  rented  them  to  him  for 
18S7.    Before  the  expiration  of  the  term  defend- 
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ant  notified  plaintiffs  that  he  claimed  the  land  as 
owner,  and  would  hold  no  longer  as  tenant.  Held, 
that  he  could  not  repudiate  nis  tenancy  without 
surrendering  possession,  and,  having  OL-cupied  the 
lands  during  18S8,  was  liable  for  rent  as  upon  a 
contract,  in  the  same  terms  as  that  of  the  previous 
year. 

Appeal  trora  circuit  court,  Macon  coun- 
ty ;  J.  R.  DowDBLL,  Judj^. 

This  was  an  action  by  the  appellants 
against  the  appellee,  and  sought  to 
recover  the  rent  lor  the  year  1888.  The 
suit  was  commenced  by  the  issuing  and 
levying  of  an  attachment.  The  evidence 
tended  to  prove,  for  the  plaintiffs,  that 
they  rented  the  land  to  the  defendant  for 
the  year  1887,  and  took  his  rent  note  for 
thesame;  thatduringthe  yearoneThomp 
son,  the  agent  of  the  plaintiff,  told  the  de- 
fendant, on  one  or  two  occasions,  that  he 
could  have  the  land  for  the  next  year  on 
the  same  terms  as  for  1887,  but  the  defend- 
ant said  nothing,  except  that  it  was  his 
Intention  to  redeem  the  said  land,  which 
bad  been  bought  by  the  plaintiffs  at  a  sale 
under  a  mortgage  made  by  defendant; 
that  on  another  occasion  he  admitted  he 
owed  the  rent  for  1888;  that  the  defendant 
never  tvdeemed  the  land,  nor  did  he  ever 
surrender  poBsession  during  the  year  1887 
or  1888,  but  that  he  continued  to  occupy 
the  same  during  the  year  188$.  The  evi- 
dence for  the  defendant  tended  to  show 
that  the  defendant  did  not  admit  that  be 
owed  the  rent  for  the  year  1888 ;  that  in 
the  fall  of  1887  he  notified  the  agent  of 
plaintifis  that  "he  would  no  longer  hold 
the  lands  as  plaintiffs'  tenant,  but  that  be 
repudiated  the  relationship  of  tenant  and 
landlord  between  them. "  He  further  tes- 
tified that  "he  did  not  hold  the  lands  in  1888 
as  t«nant  of  plaintiffs,  but  claimed  them 
as  his  own. "  This  was  substantially  all 
the  evidence;  and  thereupon  the  court,  of 
its  own  motion,  charged  the  jury  as  fol- 
lows: "If  they  believed  from  the  evidence 
that  in  the  fall  of  1887,  and  before  the  be- 
ginning of  the  year  1888,  Hult  notified 
Thompson,  as  agent  for  plaintiffs,  that  be 
would  no  longer  hold  the  land  as  thoir 
tenant,  but  that  he  repudiated  the  rela- 
tionship of  landlord  and  tenant  between 
them,  and  nothing  more  was  said  between 
the  parties,  and  no  other  contract  entered 
into  between  them,  then  they  must  find 
tor  the  defendant."  The  plaintiffs  ex- 
cepted to  this  charge,  and  to  other  rul- 
ings of  thesame  tenor.  Verdict  and  judg- 
ment for  defendant,  from  which  plaintiffs 
appeal. 

TV.  F.  Foster,  for  appellants.  J.  E. 
Cobb,  for  appellee. 

McClellan,  J.  It  Is  thoroughly  well 
settled  and  familiar  law  that  a  tenantcan- 
not  dispute  the  title  of  his  landlord  while 
in  possession  under  a  lease,  or  while  hold- 
ing over  after  the  expiration  of  bis  lease. 
1  Tayl.  Landl.  &  Ten.  §  89 ;  2  Tayl.  Landl. 
&  Ten.  §§  705-707;  Elliott  v.  Dycke,  78  Ala. 
150;  Wells  v.  Sheerer,  Id.  142;  Crim  v. 
Nelms,  Id.  604;  Pope  v.  Harkins,  16  Ala. 
821 ;  Houston  v.  Farris,  71  Ala.  570,  74  Ala. 
162. 

It  is  equally  well  settled  that  a  tenant 
for  one  year, "  who  holds  over  after  theex- 
piration  of  bis  term  without  paying  rent, 
or   otherwine  acknowledging  a  continu- 


ance of  tbe  tenancy,  becomes  either  a  tres- 
passer or  a  tenant,  at  the  option  of  the 
landlord.  •  •  •  But  the  tenant  has  no 
such  election.  His  mere  continuance  in 
possession  fixes  him  as  a  tenant  tor  an- 
other year,  if  the  landlord  thinks  proper 
to  insist  upon  it;"  and  this  notwithstand- 
ing the  fact  that  the  tenant  refuses  to  con- 
tinue the  lease,  and  gives  notice  of  bis  pur- 
pose not  to  do  so.  From  this  state  of 
tacts,  the  landlord  electing  to  treat  the 
continued  occupancy  aa  a  tenancy,  whicli 
he  will  be  held  to  have  done  from  slight 
circumstances,  the  law  implies  a  contract 
between  the  parties  for  a  lease  of  another 
term  of  one  year,  on  the.  same  terms  aa 
were  ag^reed  on  in  the  expressed  contract 
forthe  previonsterm;  and  all  tbe  incidents 
of  this  implied  lease,  all  tbe  relations, 
rights,  and  remedies  of  tbe  parties  there- 
under, are  the  same  as  if  it  had  been  an 
express  renewal.  1  Tayl.  Landl.  &  Ten.  § 
22;  Conway  v. Starkweather,  1  Denio,118; 
Schuyler  v.  Smith,  51  N.  Y.  809;  Parker  v. 
HolU8.eOAla.411;  Woltte  v. Woltfe, 69  Ala. 
649. 

The  aspect  of  the  evidence  In  this  case 
most  favorable  to  tbe  rulings  of  the  court 
below  established  the  relation  of  land- 
lord and  tenant  between  the  plaintiffs  and 
defendant,  within  the  foregoing  principles ; 
and  those  rulings,  in  so  far  as  they  denied 
a  right  of  recovery  in  this  action,  proceed- 
ing, as  it  did,  by  attachment  for  tbe  rent 
of  the  premises  during  the  year  in  which 
tbe  defendant  held  over,  were  erroneous. 

Tbe  judgment  is  reversed,  and  tbe  cauae 
remanded. 

(»  AU.  40S) 

Thbowbb  t.  Brandon  et  al. 
(Su/preme  Court  of  Alabama.    April  14,  1890.) 

SUMXOKS— TlHB  OF  SbRVIOK. 

Code  Ala.  {  2781,  provides  that,  "when  the 
summons  is  executed  twenty  days  previous  to  ttie 
return  term  thereof,  the  cause  •  *  •  stands  for 
trial  that  term."  Section  11  provides  that  "the 
time  within  which  anyact  is  provided  hylawto  be 
done  must  be  computed  by  excluding  the  first  day 
and  Including  the  last. "  Seld,  when  a  summons 
was  executed  SO  days  before  the  return-term, 
counting  the  first  day  thereof,  the  cause  was  prop- 
erly tried  at  that  term. 

Appeal  from  circuit  court.  Dale  county; 
J.  M.  Carmicuael,  Judge. 

This  was  a  statutory  real  action,  in  the 
nature  of  ejectment,  brought  by  the  appel- 
lees against  tbe  appellant.  The  sheriff's 
return  on  the  summons  and  complaint 
showed  that  thesame  was  executed  on  the 
24th  day  of  December,  1888,  and  the  court 
convened  on  tbe  14th  day  of  .lanuary. 
1889.  The  appellant  contends  that  this 
was  not  such  a  service  of  20  days  previous 
to  the  return-term  aswould  allowthecase 
to  be  tried  at  that  term  of  the  court. 

Chas.  Wilkinson,  for  appellant.  J,  F. 
Flournojr,  for  appellees. 

McClbllan.  J.  There  is  nothing  In  the 
objection  relied  on  to  operate  a  reversal  of 
the  judgment  in  this  case.  In  determining 
whether  service  of  summons  has  been  per- 
fected 20  days  previous  to  the  return-term, 
thefirstday  of  theterm  isthelastday  of  the 
period  limited;  and  if,  byincludlngthis  da  V. 
as  required  by  section  11  of  the  Code,  20 
da.vs  have  elapsed  after  the  day  of  service 
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the  case  Btajids  for  trial  at  that  teiin. 
Such  has  been,  we  believe,  the  universal 
understandinj;  and  practice  of  the  bar  and 
nial  priua  courts,  and  la,  we  do  not  doubt, 
the  sound  construction  of  section  2731  of 
the  Code.  Gamer  t.  Johnson,  22  Ala.  494, 
501. 

The  judgment  vi  the  clrcnlt  court  Is  af- 
firmed. 


(M. 


tSf) 


Webb  et  at.  y.  Bauabd. 


{Su/prtme  Court  (sf  Alabamtt.     April  16,  ISSOl) 

▲SMimSTBATOBB— SaLB  O*  LANS — COKVETASCX. 

1.  An  admiaistrator  having  sold  lauds  by  order 
of  the  probate  court,  and  received  the  price  there- 
of, a  decree  was  entered  ordering  him  to  make  a 
conveyance  to  the  purchaser,  which  was  never 
done.  The  purchaser,  without  talcing  possession, 
exchanged  the  lands  lor  others,  but  gave  no  con- 
v^ance  to  his  vendee.  The  latter  went  into  pos- 
session; and  plaintiff,  claiming  by  proper  convey- 
saoes  from  him,  prayed  the  court  to  order  the  ad- 
ministrator to  execute  a  conveyance  to  him.  Held, 
Uiat  the  exchange  was  void  under  the  statute  of 
frauds,  and  the  probate  court,  having  no  equitable 
powers,  conld  not  make  such  order. 

2.  Code  Ala.  |  3124,  provides  that,  when  the 

Sgrchase  money  of  lands  sold  by  order  of  oourt 
as  lieen  paid  "by  the  purchaser  or  his  heirs,  or 
any  other  person  holding  under  him,  directly  or 
derivatively, "  the  court,  on  application,  shall  order 
a  conveyance  to  such  person.  Held,  that  plain- 
tiff was  not  "holding"  under  the  purchaser,  and 
the  court  could  not  properly  order  tlte  convey- 
ance. 

Appeal  from  probate  conrt,  Bandolpfa 
county;  T.  J.  Thomason,  Judge. 

W.H.  Smitb.Jr., and  J.  W.  OUver.tor  ap- 
pellants.   Jamea  Aiken,  for  appellee. 

Stone,  C.  J.  Ferryman  was  administra- 
tor of  Jacob  Presoell,  deceased ;  and,  under 
an  order  of  the  probate  court,  he,  in  Jan- 
nary,  1880,  sold  the  land  In  controversy,  120 
acres,  and  Milton  Webb  became  the  pur- 
chaser, and  received  a  certificate  of  pur- 
chase. The  sale  was  partly  on  time.  On 
July  9, 1889,  Ferryman  reported  the  sale 
to  the  probate  court,  and  reported  that 
the  purchase  money  had  been  paid.  On 
July  25, 1889,  the  probate  conrt  confirmed 
the  sale,  and  " authorised, empowered, and 
required"  the  administrator  to  execute 
and  deliver  title  to  the  purchaser;  the  re- 
port showing  that  Milton  Webb  was  tbe 
purchaser  of  the  land  In  controversy.  It 
is  not  shown  that  any  title  was  made  to 
Webb.  On  August  12,  1889,  Joshua  Bal- 
lard filed  his  petition  in  said  probate  court, 
claiming  that  he  held  said  lands  deriva- 
tively under  said  Webb,  and  praying  that 
said  lands  be  decreed  to,  and  a  convey- 
ance executed  by  the  administrator  to 
him.  Mllt4>nWebb  and  Ferryman,  the  ad- 
ministrator, were  made  parties  defendant 
to  Ballard's  petition,  and  they  were 
brought  in  by  notice  served.  Webb  plead- 
ed various  pleas  in  defense,  and.  among 
others,  that  his  interest  in  said  purchased 
lands  had  never  been  conveyed  or  trans- 
ferred by  any  writing  signed  by  him  or  by 
his  authority. 

On  the  trial  the  following  facts  were  de- 
ve!ope<l :  At  the  sale  the  lands  were  bid  off 
by  Webb,  and  he  was  set  down  as  tliepur- 


chaser.  The  lands  were  then  uncleared. 
They  were  never  cleared  or  occupied  by 
Webb.  Some  time  after  his  purchase, 
Webb  made  an  agreement  with  one  Veal 
to  exchange  said  lands  for  another  tract, 
paying  a  money  difference,  and  received 
from  veal  a  conveyance  of  the  land  thus 
received  in  exchange.  Webb  took  posses- 
slob  of  tbe  lands  he  had  thus  obtained 
from  Veal,  and  has  remained  in  possession 
ever  since.  He  has,  however,  expended  a 
large  sum  of  money  In  defending  his  title 
and  possession,  but  he  has  defended  them 
successfully.  He  made  no  written  trans- 
fer or  conveyance  to  Veal  of  the  land  he 
bad  purchased  at  administrator's  sale,  but 
the  regularity  and  sutficiency  of  the  con- 
veyances from  Veal  down  to  Ballard  are 
not  questioned.  Veal,  while  he  claimed  to 
own  tbe  land,  cleared  and  cultivated  a 
small  part  of  It;  and  Ballard,  after  he 
claims  to  have  acquired  it,  made  much 
more  extensive  improvements, and  has  oc- 
cupied it  ever  since  under  claim  of  right. 
On  a  hearing  of  Ballard's  petition,  the 
probate  court,  on  August  26, 1889,  decreed 
that  the  administrator  ahould  make  title 
to  Ballard.  From  that  decree  the  present 
appeal  Is  prosecuted. 

In  defense  of  tbe  ruling  of  the  probate 
court,  it  is  claimed  that  Ballard  holds  de- 
rivatively under  Webb,  and,  the  purchase 
money  having  been  paid  in  full,  and  the 
sale  confirmed,  the  probate  court  did  not 
err  In  decreeing  title  to  be  made  to  him, 
(Ballard.)  This  contention  is  based  on 
section  2124  of  the  Code  of  1886.  Sess. 
Acts  1S80-81,  p.  29;  1884-^,  p.  95.  This 
remedy  is  purely  statutory,  (Anderson  v. 
Bradley,  6ft  Ala.  268,)  and  is  administered 
by  a  court  of  limited  statutory  powers, 
with  no  equitable  Jurisdiction.  It  may  be 
that  Ballard  is  equitably  entitled  to  the. 
land :  but  an  oral  exchange  of  lands,  with- 
out written  evidence,  Is  clearly  within  the 
statute  of  frauds.  Browne,  St.  Frauds, 
§§  78  to  78  Inclusive.  Wb  cannot  think 
Ballard  showed  himself  to  be  such  deriva- 
tive holder  under  Webb  as  to  be  entitled 
to  the  statutory  relief  claimed.  The  pro- 
bate court  erred  in  tbe  relief  granted. 

In  Fennsylvania,  there  is  no  separate 
chancery  court,  and  no  tribunal  author- 
ized to  administer  separate  equitable  re- 
lief. Rulings  of  that  state  are  shaded  by 
the  peculiar,  blended  system  which  pre- 
vails there.  Reynolds  v.  Hewett,  27  Fa. 
St.  176;  Moss  V.  Culver,  64  Fa.  St.  414. 

There  is,  perhaps,  another  fatal  objec- 
tion to  the  relief  granted  in  this  case.  Be- 
fore Ballard's  petition  was  filed  the  court 
had  ma4e  an  order  that  the  administrator 
should  execute  a  conveyance  to  Webb. 
That  order,  so  far  as  we  are  informed, 
stood,  and  yet  stands,  in  full  force,  unre- 
versed and  unrevoked.  Was  it  permissible 
to  make  the  second  order  while  the  first 
was  In  force?  Did  not  the  existence  of  the 
first  order  cut  off  all  Jurisdiction  to  grant 
another  that  was  absolutely  repugnant 
to  it? 

The  decree  of  the  probate  court  is  re- 
versed, and  a  decree  here  rendered  dismiss- 
ing Ballard's  petition  at  his  costs. 

Reversed  and  rendered. 
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Lakeside  Land  Co.  t.  Dbomgoole. 
(Supreme  Ccwrt  of  Alabaima.    April  16,  1890.) 
PsoMigaoBT  NoTBS—Aonoss— Statute  or  Pr audb. 

1.  Codu  Ala.  {  2594,  requires  suits  upon  bills 
of  exchange  and  promissory  notes  payable  at  a 
bank  or  banking-house,  to  be  brought  in  the  name 
of  the  person  having  legal  title.  Held,  that  a  plea 
which  averred  want  of  legal  title  in  plaintitt,  but 
failed  to  aver  that  the  note  was  payable  at  a  bank 
or  banking-house,  was  not  demurrable,  when  that 
fact  appeared  from  the  complaint. 

2.  An  indorsement  in  blank  vests  the  legal  title 
to  a  note  in  one  who  takes  it  as  owner,  and  the 
note  itself,  in  the  absence  of  rebutting  proof,  is 
jnima/acie  evidence  of  ownership. 

8.  A  contract  that  "we  agree  to  buy  an  in- 
terest in  four  hundred  acres  of  land  described  be- 
low, [the  description  following,]  and  agree  to 
pay  one  hundred  and  twenty-flve  dollars  per  acre 
for  the  nomber  of  acres  set  opposite  our  names. 
Payments  to  be  made,  to- wit:  Two-ilfthscash;  baL 
In  three  equiU  payments,  six,  twelve,  and  eighteen 
months  from  date. "  The  agreement  was  signed 
by  the  purchasers,  and  notes  of  same  date  were 
given  for  the  deferred  payments.  Held,  that  these 
writings,  taken  together,  form  a  sufScieot  "mem- 
orandum, "  under  the  statute  of  frauds,  (Code  Ala. 
I178S.) 

4.  The  vendor  under  this  agreement  sold  with 
the  purpose  of  forming  an  incorporated  land  com- 
pany, which  was  done.  In  a  suit  on  one  of  the 
notes,  the  maker  alleged  as  a  defense  that  the  ven- 
dor had  promised  him,  as  an  inducement  to  enter 
the  company,  that  he  would  sell  enough  of  its 
stock  and  lands  at  a  profit  to  pay  defendant's  notes 
as  they  matured ;  which  he  had  not  done.  Held, 
that  tms  agreement,  being  verbal,  and  previous  or 
contemporaneous,  is  presumed  to  be  merged  in  the 
written  contract,  and  oral  evidence  of  it  was  Im- 
properly admitted. 

5.  The  fact  that  the  vendor  said,  during  the 
negotiations  for  the  sale,  that  he  would  sell  enough 
land  and  stock  to  pay  defendant's  notes  as  they 
matured,  is  not  sumoient  to  establish  a  contract  to 
that  effect. 

Appeal  from  city  court  ot  Birmingham ; 
H.  A.  Sharpe,  Jadge. 

Cammiag  &  Hibburd,  tor  appellant.  J. 
J.  Altaian,  for  appellee. 

Clopton,  J.  This  case  having  been 
heard  and  determined  by  the  city  court, 
without  the  intervention  of  a  jury ,  the  ap- 
peal brings  for  revision  the  concluRlona 
and  judgment  of  the  court  on  the  evidence, 
as  well  as  the  questions  of  law  Involved. 

The  action  is  brought  by  appellant  as  a 
corporation,  and  is  founded  on  two  notes, 
which  the  complaint  avers  are  payable  to 
the  order  of  F.  W.  Miller  at  the  Jefferson 
County  Savings  Bank,  by  whom  they  were 
duly  transferred  to  plaintiff.  Section  2584 
of  Code  1886  requires  that  suits  upon  bills 
of  exchange  and  promissory  notes  payable 
at  a  bank  or  banking-bouse,  or  at  a  desig- 
nated place  of  payment,  must  be  instituted 
in  the  name  of  the  perHon  having  the  legal 
title.  It  may  be  conceded  that  the  com- 
plaint was  subject  to  demurrer,  on  the 
ground  that  tbe  averment  as  to  the  trans- 
feror the  notes  does  not  necessarily  imply  a 
transfer  In  writing,  which  Is  essential. 
Bagland  v.  Wood,  71  Ala.  145.  This,  how- 
ever, was  not  assigned  as  a  cause  of  de- 
murrer. Defendant  raised  the  question  as 
to  the  right  of  plaintiff  to  Institute  the 
suit,  In  its  own  name,  by  plea  averring 
that  plaintiff  was  not,  at  the  commence- 
ment of  the  suit,  the  legal  owner  of  the 
notes.    Plaintiff  demurred  to  the  plea,  the 
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only  ground  of  demurrer  assigned  being     given  for  tbe  deferred  payment   at   six 


that  it  does  not  set  out  that  the  notes  are 
payable  at  a  bank  or  banking-house  or 
designated  place.  As  this  appears  on  tbe 
face  of  the  complaint,  such  averment  In 
the  plen  is  not  essential.  The  court  was 
prohibited  from  considering  any  other  ob- 
Jectluns  to  which  the  plea  may  be  subject; 
not  being  subject  to  the  objection  specifi- 
cally stated,  the  demurrer  was  properly 
overruled.    Eads  v.  Murphy,  52  Ala.  520. 

It  appears  that  the  notes  cvere  Indorsed 
In  blank  by  Miller,  the  payee,  and  pledged 
to  the  Birmingham  National  Bank  as  col- 
lateral security  for  money  loaned  him. 
Tbe  bank  having  been  paid.  Miller  caused 
the  notes  to  be  transferred  and  delivered, 
so  Indorsed  in  blank,  to  plaintiff.  The 
blank  indorsement  conferred  on  plaintiff, 
being  a  boaa  Sde  holder,  the  right  to  fill  it 
np  by  Inserting  its  own  name.  Whether 
it  should  be  filled  up  before  Judgment  the 
authorities  do  not  accord.  In  this  state, 
the  rule  may  be  regarded  as  settled.  It 
was  held,  more  than  40  years  ago,  that  a 
blank  Indorsement  vests  the  note  in  the 
holder,  if  the  owner,  aa  completely  as  can 
be  done  by  any  other  mode,  and  that  it  Is 
unnecessary  for  the  Indorsementtobe  filled 
up  beforethe  note  goes  to  the  jury.  Rigga 
V.  Andrews,  8  Ala.  628;  Sawyer  v.  Patter- 
son, 11  Ala.  623.  There  has  been  no  de- 
parture from  this  ruling.  Filling  up  the 
indorsement  is  regarded  as  merely  formal, 
and  bringing  suit  on  the  note  manifests 
the  Intention  of  the  plaintiff  to  treat  the 
indorsement  in  blank  as  a  transfer  of  the 
note  to  him  by  the  indorser.  2  Daniel, 
Neg.  Inst.  §  1195.  Plaintiff's  possession 
and  production  of  the  note,  so  indorsed, 
was  prima  facie  evidence  ot  ownership, 
and,  in  the  absence  of  rebutting  proof, 
showed  the  right  to  maintain  the  action 
in  Its  own  name. 

By  the  second,  third,  and  fourth  pleas 
defendant  sets  up  tbe  statute  of  frauds, 
failure  of  consideration,  and  an  offer  to  set 
off  damages  alleged  to  have  been  sustained 
by  the  breach  of  a  contract  between  Miller 
and  defendant.  The  uncontradicted  evi- 
dence establishes  the  following  facts:  Mil- 
ler, being  the  owner  of  400  acres  of  land, 
proposed  to  sell  certain  undivided  inter- 
ests to  a  number  of  persons,  who  should 
form  a  company  and  become  Incorporated. 
Defendant  and  several  other  persons  pur- 
chased each  a  one-flfth  Interest.  The  rec- 
ord contains  a  copy  of  an  instrument  in 
writing,  dated  March  1, 1887,  of  the  follow- 
ing tenor:  "To  whom  It  ma.T  concern: 
Be  it  known  we  agree  to  buy  an  Interest 
In  four  hundred  acres  of  land  described  be- 
low, [the  subdivisions  and  numbers  of  the 
sections,  township,  and  range  being  here 
named,]  and  agree  to  pay  one  hundred 
and  twenty-flve  dollars  per  acre  for  the 
number  ot  acres  set  opposite  our  names. 
Payments  to  be  made,  to-wit:  Two-flfths 
cash ;  bal.  in  three  equal  payments,  six, 
twelve,  and  eighteen  months  from  date." 
This  Instrument  was  signed  by  defendant 
and  the  other  parcbasers.  tbe  number  of 
acres  purchased  by  each,  the  amount  of 
the  cash  payment,  and  the  aggregate 
amount  for  which  notes  were  to  be  given, 
being  set  opposite  the  name  of  each.  The 
notes  on  which  the  action  is  founded  were 
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months,  and  bear  the  same  date  as  the 
agreement.  The  company  was  formed 
and  Incorporated  under  the  name  ot  the 
"Lake  Side  Land  Company,"  being  the 
plaintiff.  Miller  conveyed  the  lands  to  the 
corporation,  as  It  'was  understood  and 
agreed  he  should  do.  A  short  time  after- 
wards  it  was  discovered  that  the  lands 
were  incumbered  by  two  mortgages  made 
by  Miller.  An  arrangement  was  thereup- 
on made  between  plaintiH  and  Miller,  by 
which  be  transferred  and  delivered  to 
plaintiff  all  the  notesglven  by  ttaepurchas- 
ers  of  the  land,  who  were  the  Btockholders 
In  the  corporation,  which  had  not  been 
collected  by  the  bank;  and  plain  tiff  agreed, 
in  consideration  thereof,  to  asaume  the 

Sayment  of  the  mortgages,  and  release 
Ullerfrom  all  llabili^  to  the  company 
arising  oat  of  the  sale  of  the  lands  to  the 
stockholders,  and  also  from  the  mort- 
gages. Shortly  thereafter  the  notes,  pay- 
able In  12  and  18  months,  were,  by  direc- 
tion of  the  board  of  directors,  suiTendered 
to  the  makers,  defendant  receiving  and  re- 
celptlngfor  those  given  by  him.  The  notes 
payable  at  6  months  were  retained  by  the 
corporation,  and  placed  in  the  hands  of  an 
attorney  for  collection. 

The  requirement  of  the  statute  ot  frauds 
is  that  the  contract  of  sale,  or  some  note 
or  memorandum  thereof,  expressing  the 
consideration,  must  be  in  writing,  and 
signed  by  the  party  to  be  charged  there- 
with, or  by  some  other  person  thereunto 
lawfully  authorised  in  writing.  Code, 
§  1732.  The  form  ot  the  writing  is  immate- 
rial. A  note  or  memorandum  is  a  suffi- 
cient compliance.  If  it  sets  forth  the  essen- 
tial terms  of  the  contract  with  such  cer- 
tain ty  that  they  may  be  understood  from 
the  writing  itself.  Carter  v.  Shorter,  57 
Ala.  263.  The  contract  of  sale  states  the 
property  sold,  the  price  at  which  it  was 
sold,  and  the  terms  of  sale,  and  is  slgrned 
by  defendant,  and.  In  connection  with  the 
notes  for  the  deferred  payments  contempo- 
raneously executed,  takes  the  contract  out 
of  the  operation  of  the  statute  of  frauds. 
It  Is  also  evident  that  the  notes  are  sup- 
ported by  a  valid  and  valuable  considera- 
tion. 

The  fourth  plea,  after  setting  out  the 
facts  of  the  purchase  and  formation  of  the 
company,  avers  that  Miller  solicited  de- 
fendant to  become  a  purchaser  of  an  undi- 
vided one-fortieth  interest,  and,  as  an  in- 
ducement to  make  the  purchase,  under- 
took and  agreed  with  defendant  that  he 
would  sell  enough  of  the  land  or  stock  of 
the  company  at  such  profit  as  would  be 
sufficient  to  pay  off  the  notes  of  defendant 
as  they  matured,  and  that  he  should  not 
be  called  on  for  payment  ot  the  notes  in 
any  other  manner  than  by  the  application 
of  such  profits;  and  that  Miller  tailed  to 
perform  the  agreement  whereby  defendant 
has  sustained  damages,  which  be  offers  to 
setoff. 

The  real  defense  set  up  is  a  prior  or  con- 
temporaneous agreement  that  the  notes 
should  be  paid  from  the  profits  to  be  real- 
ized from  sales  of  land  or  stock, — ^from  par- 
ticular funds  or  particular  sources.— and 
that  defendant  should  not  be  required  to 
pay  them  personally ;  a  collateral  under- 
taking, the  breach  of  which  is  relied  on  as 


a  bar  to  a  recovery  on  the  notes.  If  land 
or  stock  bad  been  sold  at  profits  sufficient 
to  pay  the  notes,  it  the -collateral  agree- 
ment had  been  executed,  this  would  have 
constituted  a  full  defense  to  the  action. 
The  notes  are  absolute  and  unconditional 
obligations  to  pay  the  money  on  the  day 
specified.  The  effect  of  the  undertaking 
and  agreement  set  forth  in  the  plea  is  to 
make  the  payment  of  the  notes  condition- 
al on  the  happening  of  a  future  and  uncer- 
tain event.  The  stipulation,  being  verbal, 
and  previous  or  contemporaneous,  is  pre- 
sumed to  be  merged  in  the  written  con- 
tract. Oral  evidence  is  inadmissible,  as 
between  the  parties,  to  add  to,  alter,  or 
contradict  the  writing,  especially  when 
the  stipulation  is  a  material  term  of  a  con- 
tract of  sale  of  land,  which  the  statute 
requires  to  be  in  writing.  The  collateral 
engagement,  not  having  been  executed,  is 
no  defense  to  the  action.  McNair  v.  Coop- 
er, 4  Ala.  660. 

•Moreover,  the  evidence  introduced  by 
defendant,  in  support  of  the  plea,  falls  to 
establish  an  undertaking  and  agreement 
such  as  1b  set  forth  therein.  The  entire 
evidence  is  that  Miller  said  to  defendant, 
during  the  negotiations  for  the  sale,  that 
he  would  sell  enough  land  or  stock  to  pay 
his  notes  before  they  became  due.  There 
Is  no  evidence  tending  to  show  a  stipula- 
tion that  the  notes  should  be  paid  from 
the  profits,  and  that  the  defendant  should 
not  be  called  on  to  pay  them  in  any  other 
manner.  The  sta  tement,  as  proved,  is  the 
mere  expression  of  an  opinion  or  expecta- 
tion. The  defense  is  not  based  on  the 
claim  that  Miller  knew  that  the  expecta- 
tion could  not  be  realized,  or  that  defend- 
ant was  thereby  Induced  to  make  the  pur- 
chase, or  was  misled.  So  far  as  appears, 
he  had  equal  knowledge  and  opportunity 
to  Judge  of  the  feasibility  of  selling  land  or 
stock  Ht  such  profit.  East  v.  Worthing- 
ton,  ante,  189,  88  Ala.  — . 

Our  conclusion  on  the  evidence  is  that 
plaintiff  is  entitled  to  recover.  The  notes 
contain  a  waiver  of  exemptions.  The  re- 
sult is,  the  judgment  of  the  city  court  is 
reversed,  and  judgment  is  rendered  against 
defendant  tor  the  sum  of  $312.20,  and 
against  this  judgment,  and  the  execution 
to  be  Issued  thereon,  there  Is  no  exemption 
of  personal  property. 

Reversed  and  rendered. 


(M  Ala.  isi) 


Dryer  v.  Crawford  et  al.,  (two  caaes.) 
lHupreme  Cofwrt  of  AUibama.    April  16, 1890.) 
Wills— Constrdctios—Naturb  of  Estatk. 
A  will  provided  "that  my  whole  estate  be 
kept  together  and  enjoyed  by  my  beloved  wife, 
S.,  and  my  children, "  five    in    number,    naming 
them,  (one  of  whom  afterwards  died  unmarried,) 
and   appointed  the  wife  sole  executrix,  "withtdl 
the  privileges  and  rights  of  buying,  selling,  and 
conveying   my  property    •    *     •    that  I  would 
have  if  living. "    Held,  that  the  widow  and  chil- 
dren took  equal  shares,  their  rights  acorued  simul- 
taneously, and,  where  the  lands  were  levied  upon 
in  the  hands  of  the  widow's  grantees  to  satisfy  a 
debt  incurred  before  the  grant,  such  levy  was  null 
except  as  to  her  undivided  one-fifth  interest. 

Appeal  from  circuit  court,  Macon  coun- 
ty; J.  R.  DowDBLL,  Judge. 

The  appellant  sued  tenants  In  posses- 
sion, in  a  statutory  action  In  the  nature 
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of  ejectment,  to  recover  the  land  described 
In  the  complaint.  The  appellees  were  made 
defendants  as  landlords.  The  question  of 
title  turned  upon  the  following  para- 
graphs of  a  will:  "First.  I  will  that  my 
whole  estate  be  kept  together  and  enjoyed 
by  my  beloved  wife,  Sarah  B. Crawford,  and 
my  children,  Abel  H.,  Elisa  G.,  M.  Eliza- 
beth, Jno.  W.,  and  Julia  S.,  as  long  as  my 
wife  remains  unmarried  and  my  children 
are  minors  or  are  unmarried,  to  enjoy  the 
profits  and  income  of  the  same. "  "  Thirdly. 
I  will  that  when  my  children  shall  bcome 
of  lawful  age,  or  if  they  or  either  of  them 
abould  get  married  at  an  earlier  age  than 
the  legal  age,  then,  and  in  that  event,  I 
will  that  such  portion  of  my  estate  be 
given  them  as  ray  executrix,  who  I  shall 
appoint,  shall  think  right  and  proper,  not 
exceeding  an  equal  distributive  share  of 
the  whole  estate.  And  fourthly.  I  will 
that  my  beloved  wife,  Sarah  B.  Crawford, 
be  and  act  as  my  sole  executrix,  and  that 
she  be  endowed  with  all  the  privileges  and 
rights  of  buying,  selling,  and  conveying 
any  property  that  I  have,  with  any  rights 
and  titles  thereto  in  the  same  way  tliat  I 
would  have,  if  living,  to  do  and  transact 
the  business  myself.  And  Uftbly.  I  will 
that  she  be  not  required  to  give  security 
for  her  executrixship. "  At  the  close  of  the 
testimony  the  defendants  asked  the  court 
to  charge  that,  if  the  jury  believed  the  evi- 
dence, they  must  find  for  the  defendant, 
which  was  granted  against  plaintiff's  ob- 
jection. The  latter  then  requested  a  ch  arge 
that.  If  the  Jury  believed  the  evidence,  they 
must  find  for  the  plaintiff  for  an  undivided 
one-flfth  interest  in  the  land  sued  for, 
which  was  refused.  Verdict  and  Judgment 
for  defendants,  from  which  plaintiff  ap- 
peals. 

W.  F.  Foster  and  E.  H.  Dryer,  for  appel- 
lant.   J.  A.  Dllbro,  for  appellees. 

Stone,  C.  J.  These  cases  are  in  all  re- 
spects alike,  and  depend  on  the  interpreta- 
tion of  William  G.Crawford's  will.  Testa- 
tor died  in  1867,  leaving  a  widow,  Sarah  B. 
Crawford,  and  five  children,  living,  John 
W.  Crawford  and  Julia  S.  Crawford  being 
two  of  the  children.  Mary  E.  Crawford, 
one  of  the  five  children,  died  intestate  soon 
after  the  death  of  testator,  without  issue; 
she  never  having  married.  The  widow, 
Sarah  B.,  never  married,  and  is  still  living. 

In  January,  1887,  Mrs.  Crawford  exe- 
cuted a  note  due  and  payable  in  January, 
1888,  on  which  Judgment  was  rendered 
against  her  in  July,  1888.  On  this  judg- 
ment, execution  was  issued,  the  lands  in 
controversy  levied  on  and  sold,  and  E.  H. 
Dryer  became  the  purchaser,  and  received 
deeds  from  the  sheriff.  These  conveyances 
vested  in  Dryer  all  the  title  to  said  lands 
which  was  in  Mrs.  Crawford,  the  widow. 
In  other  words,  all  the  title  which  the  will 
of  William  G.  Crawford  clothed  her  with. 
If  It  clothed  her  with  any  titlewhich  could 
be  reached  by  execution,  became  Dryer's. 
In  December,  1887,  after  the  debt  was  in- 
curred under  which  land  was  sold,  Mrs. 
Sarah  B.  Crawford,  by  deeds  of  gift,  con- 
veyed to  her  two  children  John  W.  and 
.fulia  A.  Crawford,  In  separate  lots,  the 
land  severally  sued  for  in  these  actions. 
It  is  clear  these  conveyances  could  no^ 


avail  anything  against  her  debt  previously 
Incurred.    8  Brick.  Dig.  p.  615,  §  119. 

'The  will  confers  on  Mrs.  Crawford  "the 
privileges  and  rights  of  •  •  •  selling 
and  conveying  property"  which  the  testa- 
tor then  owned,— a  very  full  power  of  dis- 
position. This,  it  is  contended,  enlargres 
her  estate  into  an  absolute  fee.  We  can- 
not agree  to  this  for  two  reasons.  First. 
The  will  does  not  give  to  Mrs.  Crawford 
the  individual  exclusive  useand  enjoyment. 
Its  language  is  "that  my  whole  estate  be 
kept  together  and  enjoyed  by  my  beloved 
wife  Sarah  E.  Crawford  and  my  children, " 
— naming  them, — five  in  number.  There  is 
in  the  devise  no  discrimination  between 
the  wife  and  children  in  the  quantum  of 
interest  given.  Second.  The  power  of  dis- 
position is  conferred  on  the  wife,  not  as  an 
individual,  but  in  her  executorial  capacity. 
This  cannot  enlarge  her  Individual  inter- 
est. 

At  the  time  the  will  was  made,  as  well 
as  at  the  time  it  took  effect,  the  five  chil- 
dren for  whom  it  made  provision  were  in 
ease,  and  were  capable  of  taking  under  it. 
Tlie  provision,  as  we  haveseen,  was  equal- 
ly, and  without  discrimination,  in  favor  of 
the  wife  and  of  the  children,  by  name. 
Whatever  estate  one  took  the  others  were 
equally  entitled  to,  and  their  interests  ac- 
crued at  the  same  time;  not  in  succession, 
one  to  the  other.  No  proper  interpretation 
of  the  language,  considered  in  connection 
with  the  attendant  facts,  can  install  the 
widow  as  first  taker,  and  leave  the  children 
to  come  in  as  successors  to  her.  Under  the 
rule  declared  in  Wild's  Case,  6  Coke.  16ft.  as 
well  as  under  the  language  of  the  will  it- 
self, the  widow  and  children  took  co- 
equ  ally  and  contemporaneously;  each  hav- 
ing the  same  property  rights  as  the  other. 
2  Jarm.  Wills,  (Bigelow's  Ed.)  389  et  seq.. 
Id.  411  et  seq.;  Rap.  &  L.  Law  Diet.  tit. 
"Wild's  Case." 

The  logical  result  of  what  we  have  said 
is  that  -Mrs.  Crawford,  under  the  will  of 
her  husband,  acquired  an  equal,  undivided 
interest  with  her  children  in  the  land  sued 
for,  and  that  interest  became  Dryer's  un- 
der his  purchase  at  sheriff's  sale.  To  that 
extent,  according  to  the  facts  shown  in 
this  record,  he  was  entitled  to  a  verdict 
and  Judgment.  The  rulings  of  the  circuit 
court  were  not  in  harmony  with  these 
views. 

Reversed  and  remanded. 


(43  La.  Aim.  SU) 

State  v.  Harpkh. 

{Supreme  Cov/rt  of  LouMana.    TSaroh.  17,  ISSXk. 
42  La.  Ann.) 

iNToxiOATixa  Liquors— I1.LE0AI,  Bai.es— Pixai,- 
TIE8— Poucs  Juries. 

1.  CTnder  Act  126  of  18S5,  now  become  aectioas 
1211-1216,  inclusive,  of  the  Revised  Statutes,  tho 
power  confez'red  upon  the  police  juries  and  the  au- 
thorities of  towns  and  cities  relating  to  the  retail- 
ing of  intoxicating  liquors  went  no  further  tiian 
to  anthorize  them  to  grant  or  withhold  licenses  for 
this  purpose.  The  legislature  fixed  the  penalty  f<^ 
retailing  intoxicating  liquors  without  a  license 
from  tha  local  authority. 

2.  A  police  jury  ordinance  to  prevent  the  re- 
tailing of  spirituous  liquors,  which  defines  offenses 
and  Imposes  fines  not  known  to  the  laws  of  tbe 
state,  is  null  and  void. 

&  Coder  article  170  of  the  constitution,  it  is 
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-within  the  power  of  the  legtslature  to  delegate  to 
local  authorities  full  and  plenary  authority  to  re^- 
bkte  the  sale  of  intoxicating  liquors  by  nniform 
reKulatione,  and  to  make  a  vTolation  of  the  same  an 
offense  against  the  state.  The  legislature  has  not 
yet  passed  any  act  conferring  such  power  in  pur- 
snance  of  said  article. 
(Syllabus  by  the  Court.) 

Appeal  from  diatrict  coart,  parish  ot 
Lincoln ;  Barkbdalb,  Judge. 

Walter  H.  Rogem,  for  the  State.  Potta 
A  Hudson  and  Fnd  W.Price,  for  appellee. 

McEnkbt,  J.  William  Harper  was  In- 
dicted by  the  erand  ]ury  of  the  parish  of 
Lincoln  tor  violating  a  police  jury  ordl- 
nanceprohibltlng  the  sale  of  spirituous  liq- 
uors within  the  limits  of  said  pariah.  He 
filed  a  motion  to  quash  the  indictment  on 
the  following  grounds :  (1)  That  the  in- 
dictment changed  no  crime,  misdemeanor, 
orolienBe  nnoer  the  laws  of  the  state  of 
Louisiana ;  (2)  that  the  police  jury  was 
without  power  and  authority  to  enact 
said  ordinance,  as  no  authority  or  power 
had  been  delegated  to  said  police  jury  by 
the  legislature  for  such  purposes ;  (3)  that 
said  ordinance  violated  article  170  of  the 
state  constitution. 

Section  1  of  the  ordinance  prohibits  the 
retail  of  spirituous  liquors  within  the  lim- 
its of  the  parish  of  Lincoln.  Section  2 
prohibits  the  taking  of,  or  negotiating  of, 
orders  for  the  sale  of'  Intoxicating  liquors. 
Section  8  prohibits  the  sending  of  orders 
or  messages,  written  or  verbal,  by  mall 
or  by  wire,  or  In  any  other  manner,  with- 
in the  limits  of  said  parish,  for  splrltn- 
oos  liquors  In  retail  quantities,  for  any 
other  person  than  for  the  sender.  Sec- 
tion 4  prohibits  the  receiving  or  delivery  of 
Hplrltuons  liquors  In  retail  quantities 
within  the  limits  of  said  parish.  Section  6 
prohibits  the  business  of  ordering  spiritu- 
ous liquors  within  the  limits  of  said  par- 
ish. Action  6  is  as  follows:  "That  any 
person  who  violates  any  portion  of  this 
ordinance  shall  be  liable  to  criminal  pros- 
ecution before  the  district  court  on  an  In- 
dictment bythe  grand  ]ury,or  on  Informa- 
tion filed  by  the  district  attorney. "  Sec- 
tions 7  and  8  provide  for  a  civil  proceed- 
ing to  recover  a  fine  and  forfeiture  Im- 
posed, and  authorize  the  district  attorney 
to  sue  for  the  same,  and  by  injunction  to 
restrain  violation  of  the  ordinance.  Sec- 
tion 10  prohibits thesheritr  and  taxcoUect- 
or  from  issuing  licenses  for  the  retail  of 
spirituous  liquors  for  the  year  1890. 

The  Indictment  contains  counts  for  the 
violation  of  the  several  sections  of  the  or- 
dinance. The  motion  to  quash  was  sus- 
tained, and  the  district  attorney  appealed. 
For  areversal  of  the  Judgment,  the  district 
attorney  relies  upon  sections  1211—1214, 
Kev.  St.,  (Act  76  of  1884,)  and  State  v. 
Bott,  31  La.  Ann.  66:1. 

Article  170  of  the  state  constitution  de- 
clares the  sale  of  alcoholic  liquors  a  police 
regulation,  and  confers  upon  the  general 
assembly  the  power  to  regulate  their  sale 
and  use.  Under  this  article,  there  can  be 
no  question  of  the  power  of  thegeneral  as- 
sembly to  delegate  to  the  several  police  ju- 
ries the  right  to  regulate  their  sale  and 
use,  and  for  the  legislature  to  provide  a 
uniform  penalty  for  a  violation  of  the  reg- 


ulations thus  permitted  to  be  enacted.  So 
far  the  general  assembly  has  not  passed 
any  law  conferring  the  full  extent  of  this 
power  upon  the  police  juries  of  the  several 
parishes,  so  as  to  authorize  them  to  enact 
any  regulations  other  than  to  prohibit  the 
retailing  of  spirituous  liquors. 

Section  1211  of  the  Revised  Statutes 
gives  the  police  Juries,  and  the  authorities 
of  the  towns  and  cities,  the  exclusive  pow- 
er tu  makesuch  laws  and  such  regulations 
for  the  sale,  or  prohibition  ot  the  sale,  ot 
intoxicating  liquors,  as  they  may  deem  ad- 
vlsable,  and  to  withhold  licenses  from 
drinking  shops  and  houses  within  their  re- 
spective limits  as  the  majority  ot  the  le- 
gal voters  may  determine.  By  section  1212, 
the  state  relinquished  all  right  to  grant 
licenses  when  thelocal  authorities  had  pro- 
hibited, under  section  1211,  the  sale  ot  In- 
toxicating liquors.  Section  1214  made  it 
the  duty  ot  the  several  political  subdivis- 
ions to  carry  out  the  object  and  purposes 
of  the  act.  Having  conferred  the  power 
to  grant  or  withhold  licenses  for  the  re- 
tall  of  intoxicating  liquors,  the  legislature 
then  adopted  section  1215,  which  Imposed 
a  penalty  ot  not  less  than  flOO,  nor  more 
than  f500,  and  In  default  of  payment  im- 
prisonment not  less  than  16  days  nor  more 
than  4months, tor  retailing  spirituous  liq- 
uors without  a  license  from  the  local  au- 
thorities. The  police  jury  ot  Lincoln  par- 
ish, therefore,  under  the  grant  ot  power 
already  conferred  by  the  legislature  relat- 
ing to  the  sale  ot  intoxicating  liquors, 
could  only  prohibit  the  sale  of  intoxicat- 
ing liquors  within  the  limits  of  the  par- 
ish, in  which  case  no  state  license  could  is- 
sue; and.  If  anyone  then  sold  liquors  in 
violation  ot  the  prohibition,  he  subjected 
himself  to  the  penalty  provided  in  section 
1215. 

In  the  case  ot  State  v.  Bott,  31  La.  Ann. 
663,  which  has  since  been  overruled  In  case 
of  State  V.  Baum,  33  La.  Ann.  981,  on  the 
ground  that  the  object  of  the  statute  had 
not  been  expressed  in  its  title,  the  defend- 
ant was  Indicted  torselllng  Uquorson  Sun- 
day, in  vlolatUm  ot  Act  84  of  1878.  The  act 
delegated  full  and  plenary  powers  to  the 
police  Juries  to  make  regulations  tor  the 
sale  of,  or  a  prohibition  ot  the  sale  ot.  In- 
toxicating liquors  on  Sunday;  and  it  was 
made  an  offense  against  the  state  tor  a  vi- 
olation of  the  ordinance  passed  in  pursu- 
ance of  said  act.  In  Act  No.  126  of  1865, 
(now  sections  of  the  Revised  Statutes  re- 
ferred to)  there  is  an  absence  of  such  dele- 
gated power;  and  the  police  juries  are 
without  authority,  therefore,  to  pass  any 
ordinance  relating  tothesale  of  intoxicat- 
ing liquors  by  retail,  which  afflxes  a  pen- 
alty for  the  violation  of  the  same.  The  ex- 
tent of  the  authority  ot  the  police  jury  ot 
LincQln  went  no  further  than  to  prohibit 
the  sale  ot  Intoxicating  liquors  by  retail, 
or  the  keeping  ot  a  grog  or  tippling  shop. 
Act  76  of  1884  does  not  enlarge  or  extend 
the  power  conferred  b.v  Act  126  ot  1855. 

We  have  referred  to  State  v.  Bott  for  the 
purpose  of  showing  that  the  act,  as  Inter- 
preted by  the  decision  in  that  case,  does 
not  sustain  the  position  taken  by  the  dis- 
trict attorney.  The  ordinance  creates  of- 
fenses not  embodied  In  tho  criminal  law 
of  the  state,  and  provides  a  penalty  lor 
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their  comTnissinn,  and  directs  a  prosecution 
for  tiieir  violation  in  the  name  of  the  state. 
The  police  jury  evidently  exceeded  its  au- 
thority, and  assumed  fuoctions  not  dele- 
gated to  it,  but  belonging  to  the  legisla- 
ture. 

We  do  not  intimate  that  th«  police  ju- 
ries are  without  the  power  to  enforce  pen- 
alties for  violation  of  ordinances  passed  in 
pursuance  of  the  authority  vested  in  them 
lor  local  police  purposes.  The  legislature,  in 
conferring  certain  powers  on  the  police  ju- 
ries relating  to  thesaie  of  spirituoun  liquors, 
only  conferred  authority  to  prohibit;  and 
the  state  reserved  the  right  to  prosecute 
■where  spirituous  liquors  were  sold  by  re- 
tail -without  a  license  from  the  local  au- 
thorities. 

The  count  in  the  Indictment  against  the 
defendant  that  he  "did  willfully  retail  spir- 
Itnous  liquors  without  previously  obtain- 
ing licenses  therefor  from  the  police  jury  or 
any  town  or  city  authority,"  w&a  dis- 
mlssed ;  and  we  have,  therefore,  been  con- 
fined to  a  consideration  only  of  those 
conntB  which  charge  a  violation  of  the 
sections  of  the  ordinance  referred  to. 
They  are  clearly  null  and  void. 

Judgment  affirmed. 

(42  I«.  Ann.  235)  

BuBCHFiBLU  ▼.  City  of  Nkw  Oblbans. 

(Supreme  Court  of  Louisiana.   Jan.  0, 1680. 
42  La.  Ann.) 

KUBIOIPiJi  COBFOEUTIONS — CONTBAOTS  OV  OlTI- 
OBBS. 

1.  Conrts  will  not  enforce  aealnst  a  manioipal 
corporation  a  oontract  made  for  It,  and  in  its  name, 
by  one  of  the  ofiBcers  who  tiad  not  the  authority  to 
make  snoh  a  contract. 

3.  Under  the  provisions  of  the  charter  of  the 
city  of  New  Orleans,  the  commissioner  of  public 
works  is  powerless  to  bind  the  city  by  a  contraci 
for  the  purohase  of  materials  for  his  department, 
independently  of  the  action  of  the  city  oounciL 
Such  power  did  not  exist  even  before  the  passage 
of  Act  185  of  1888,  of  the  legislature. 
{Syllabus  by  the  Court) 

Appeal  from  civil  diatrlct  court,  pariah 
of  Orleans ;  Ellis,  Judge. 

Sam.  L.  Qilmore  and  T.  MeC.  Hjrman, 
tor  appellant.    B.  K.  Miller,  for  app^ee. 

Poch£,  J.  This  is  an  action  on  an  al- 
leged contract  with  the  city  of  New  Or- 
leans, through  the  commisaioner  of  public 
works,  for  the  supply  of  sheila,  delivered 
to  and  used  by  said  officer  in  repairing  and 
filling  certain  streets  of  the  city  in  Janu- 
ary, February,  March,  and  April  of  the 
year  1888,  which  shells  were  furnished  at 
the  agreed  price  of  one  dollar  per  cart- 
load. On  the  allegation  that,  at  the  prop- 
er time,  the  city  council  refused  to  pass  the 
necessary  financial  ordinance  directing 
the  payment  of  his  bills  which  had  been 
approved  by  the  then  commisiiioqer  of 
public  works,  plaintiff  sued  out  and  ob- 
tained an  injunction  restraining  the  coun- 
cil from  making  any  appropriations  which 
would  hinder  or  prevent  the  payment  of 
the  sums  due  to  him  in  accordance  with 
the  rank  and  preference  which  he  claimed. 
Judgment  was  rendered  in  favor  of  plain- 
tiff for  his  demand  in  full,  and  for  aU  the 
relief  which  he  prayed  for,  excepting  the 
interest  which  he  claimed,  and  which  was 
denied  bim.    The  defense  is  a  general  de- 


nial, and  under  it  the  city  makes  the  point 
that  the  commissioner  of  public  works 
was  without  the  authority  or  power  to 
bind  the  corporation  in  the  contract  sued 
on.  The  point  is  well  taken,  and  it  should 
have  prevailed  as  a  defense;  hence  the 
judgment  appealed  from  must  be  reversed. 
Under  the  provisions  of  the  charter  of  the 
city  of  New  Orleans,  the  right  of  contract- 
ing in  the  name  and  in  behalf  of  the  cor- 
poration is  vested  exclusively  In  the  city 
council,  where  official  acts  must  be  done 
and  evidenced  by  means  of  ordinances  or 
resolutions.  And  the  power  of  the  council 
itself  to  enter  into  contract  for  purchases, 
In  the  name  and  for  the  use  of  the  city,  la 
regulated  by  special  provisions  contained 
in  the  charter.  The  exercise  of  that  pow- 
er is  so  Testricted  and  circumscribed  that 
an  ordinance  is  not  of  itself  sufficient  to 
legally  aSectthe  purchase  of  certain  things. 
Section  21  provides  that  all  contracts  for 
public  works,  or  for  materials  or  supplies 
ordered  by  the  council,  sbeill  be  offered  by 
the  comptroller  iu  presence  of  the  finance 
committee  of  said  council,  and  given  to  the 
person  making  the  lowest  proposal  there- 
for, who  can  furnish  security  satisfactory 
to  the  council.  It  will  be  noticed  tltat  the 
management  of  contracts  for  the  purposes 
enumerated  is  Intrusted,  with  very  limit- 
ed powers,  to  the  comptroller,  to  whom 
is  conferred  the  duty  of  the  general  super- 
intendence of  the  fiscal  affairs  of  the  cor- 
poration, and  that,  in  refei-ence  to  such 
contracts,  no  power  is  vested  in,  and  no 
duty  intrusted  to,  other  executive  officers 
of  thecorporation.  Hence  It  followsthat, 
under  a  proper  construction  of  that  pro- 
vision, the  power  is  withheld  from  the 
commissioner  of  public  works,  and  from 
the  then  executive  officers,  to  represent  or 
to  act  in  behalf  of  the  city  in  the  matter 
of  purchasing  supplies  or  materiaia  neces- 
sary to  their  respective  departments. 
But,  in  addition  to  that  reason,  other 
provisions  of  thechartercan  be  invoked  to 
conclusively  show  that  the  power  or  au- 
thority to  enter  into  contracts  for  ma- 
terials  was  not  to  be  exercised  by  any  ex- 
ecntt  ve  officers  independently  of  the  counciL 
Section  24  of  the  charter  provides  as  fol- 
lows: "The  commlasioner  of  public  works 
shall  have  general  charge  and  superin- 
tendence of  all  matters  relating  to  water- 
works, railroads,  canals,  levees,  weights 
and  measures ;  the  fire  department,  and 
manufacturers ;  streets,  sidewalks,  pave- 
ments, and  wharves;  the  construction, 
cleansing,  and  repair  of  thesame;  the  con- 
struction and  repairs  of  bridges,  and  drain- 
age and  hygiene  of  the  city,  in  so  far  as 
tne  same  maybe  compatible  with  the  laws 
and  duties  of  the  board  of  hBaith;  and 
shall  be  vested  with  and  perforin  such 
other  functions  as  may  be  prescribed  by 
said  council." 

Nothing  in  that  language  can  even  sug- 
g^t  a  remoteintentionof  vestingthe  com- 
missioner of  public  works  with  the  power 
of  contracting  for  materials  for  the  city, 
and  of  determining  the  price  to  be  paid 
therefor,  or  the  quantity  to  be  procured. 
After  lodging  that  identical  power  exclu- 
sively in  the  city  council,  and  iireHentiug 
to  the  comptroller  the  mode  of  aasiatanco 
which  he  alone  could  render  in  the  prem- 
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ises,  the  lawmaker  coald  not  consistently 
Intrust  tbesame  authority  to  another  and 
different  department  or  officer.  In  order 
to  leave  no  doubt  as  to  the  true  meaning 
of  the  charter  on  this  very  Important  ques- 
tion, which,  notwithstandingltsclearness, 
Beems  to  have  been  mjeunderstood,  the  leg- 
islature passed  Act  135  of  1888,  which  pro- 
vides that  "neither  the  council  of  the  city 
of  New  Orleans,  nor  any  committee  there- 
of, nor  any  of  the  officers  of  said  city,  shall 
have  the  power  to  bind  the  city  by  any 
contract  tor  any  public  work,  or  fur  the 
purchase  of  any  materials  or  supplies  for 
any  of  the  departments  of  the  city  govern- 
ment, unless  there  shall  have  been  previ- 
ously passed  a  resolution  authorizing  the 
said  contract  or  the  said  purchase,  and  un- 
less the  said  contract  for  public  work,  or 
for  the  furnishing  of  said  materials  and 
supplies,  shall  have  been  let  by  the  comp- 
troller to  the  lowest  bidder,  as  provided  bet 
section  21  of  the  city  charter. " 

A  close  analysis  of  the  various  provisions 
of  the  city  charter,  and  a  comparison  of 
the  sections  therein  contained  with  each 
other,  can  leave  no  doubt  on  an  impartial 
mind  that  the  spirit  of  the  restriction  an* 
nounced  in  that  statute  pervades  the  entire 
charter;  and  the  only  legal  effect  of  the  en- 
actment of  a  special  statute  was  to  con- 
dense the  limitation  already  breathed  in 
the  charter.  In  clear,  terse,  and  unam- 
biguous language.  Of  course,  the  act  it- 
self, as  an  independent  legislation,  could 
not  control  the  contract  now  under  dis- 
cussion, as  it  antedates  the  statute;  but 
it  is  UB^nl  as  a  legislative  construction  of 
a  previous  enactment,  and  it  also  serves 
to  meet  and  answer  the  argument  made 
here  as  to  the  inconvenience  which  might 
result  from  our  construction  of  the  power 
of  the  commissioner  of  public  works,  In 
connection  with  the  purchase  of  materials 
necessary  to  his  department. 

The  law,  as  it  stood  previous  to  the  ex- 
istence of  the  power  now  conferred  by  the 
last  act  on  that  officer,  to  make  bills  for 
supplies  and  materials  not  exceeding  $5U, 
in  case  of  emergency,  may  have  been  very 
inconvenient  in  its  effects,  but  it  was  the 
law,  and  courts  have  no  other  mission  but 
to  enforce  it.  Having  concluded  that  the 
commissioner  had  no  power  to  bind  the 
city  in  the  contract  now  in  suit,  we  tiave 
nothing  left  to  do  but  to  apply  the  effect 
so  tersely  described  by  Judge  Dillon  in  his 
works  on  Municipal  Corporations:  "The 
general  principle  of  law  is  settled  beyond 
controversj-,  that  the  agents,  officers,  or 
even  city  council  of  a  municipal  corpora- 
tion cannot  bind  the  corporation,  by  any 
contract  which  is  beyond  the  scope  of  its 
powers,  or  entirely  foreign  to  the  ijurposes 
of  the  corporation,  or  which  (not  being  in 
terms  authorized)  is  against  public  policy. 
This  doctrine  grows  out  of  the  nature  of 
such  institutions,  and  rests  upon  reason- 
able and  solid  grounds.  The  Inhabitants 
are  the  corporators ;  the  officers  are  but 
the  public  agents  of  the  corporation.  The 
duties  and  powers  of  the  officers  or  public 
agents  of  the  corporation  are  prescribed 
by  statute  or  charter,  which  all  persons 
not  only  may  know,  but  are  bound  to 
know."  Section  457:  Fox  v.  Sloo,  10  La. 
Ann.  11.  It  is  therefore  ordered,  adjudged, 
v.Tso.no.ie — 29 


and  decreed  that  the  Judgment  appealed 
from  be  annulled,  avoided,  and  reversed; 
that  the  preliminary  injunction  herein  ob- 
tained by  plaintiff  be  dissolved :  that  his 
demand  be  rejected,  and  his  action  dis- 
missed, at  the  costs  in  both  courts. 

ON  APPUOITION  FOE  REHEARING. 

Fenner,  J.  Afteir  considering  all  the 
views  submitted  in  the  able  brief  for  re- 
hearing, we  adhere  to  our  clear  conviction 
that  under  the  city  charter,  as  it  would 
have  been  under  Act  135  of  1888,  the  plain- 
tiff's contract  was  clearly  unauthorized 
and  Illegal. 

The  authorities  cited  to  show  that,  al- 
though unauthorized,  yet  the  city,  having 
received  and  used  the  property  of  plaintiff, 
is  liable  for  its  value  ex  sbquo  et  bono, 
might  have  weight  if  the  city  were  capable 
of  contracting  debts  except  as  a  charge 
upon  her  current  revenues. 

But  the  city  has  no  such  capacity  under 
the  constitution  and  laws  of  the  state. 
Plaintiff's  claim  is  presented  in  contest, 
not  with  the  city  practically,  but  with  her 
lawful  creditors,  over  whom  he  claims  a 
preference  on  the  revenue  of  the  year.  His 
illegal  claim  cannot  compete  with  their 
legal  claims.  The  utmost  he  could  claim 
would  be  to  have  his  debt  satisfied  out  of 
the  revenues  of  the  year  after  payment  of 
all  lawful  claims  thereupon.  But  as  the 
allegations  of  his  petition  show  the  in- 
adequacy of  the  revenue  to  meet  the 
charges,  such  relief  will  probably  be  futile. 

We,  however,  reserve  his  right  to  sue  the 
city  on  a  quantum  meruit  for  a  Judgment 
payable  out  of  any  surplus  of  the  year's 
revenue. 

Behearing  refused. 


(4t  La.  Ann.  ISt) 
MONTEanT  V.  Bacas. 

(i9upr0me  Court  of  Louisiana.    Feb.  10,  1800. 
4&  La.  Ann.) 

Dbscknt — RiOBTS   or  Wipe— CkJUiATSJui,   Rbla- 
TioNS — Illegitimacy. 

1.  The  wife  inherits  from  her  Iiusband,  who 
has  left  no  lawful  ascendants  or  descendants,  oi 
lawful  collateral  relations,  to  the  exclusion  of  his 
natural  collaterals. 

2.  There  is  no  law  authorizing  the  aunt  to  in- 
herit from  her  illegitimate  nephew. 

3.  "  Collaterals, "  as  used  in  article  917,  Bev. 
Civil  Code,  mean  lawful  collateral  relations. 

4.  An  iUegitimate  person,  leaving  no  lawful, 
ascendants,  cannot  have  lawful  collateral  relations. 

(SryUaimg  by  the  Cou/rt.) 

Appeal  from  civil  district  conrt,  parish 
of  Orleans ;  Riohtor,  Judge. 

J.  E.  BlancbanJ  and  W.  S.  Benedict,  tor 
appellant.    J,  Meunler,  for  appellee. 

McEnert,  J.  This  is  an  appeal  from  a 
judgment  sustaining  an  exception  of  no 
cause  of  action  to  plaintiff's  petition. 
Plaintiff  alleges  that  she  is  the  sole  and 
only  heir  of  the  marriage  of  her  mother, 
Seraphine  Meriion,  to  Jacques  Ferrand; 
that  her  mother  had  a  natural  sister 
named  Marie  Joseph  Le  Due,  whocohnbit 
ed  with  one  Philip  Ross,  and  had  by 
him  one  natural  child,  called  Philip  Ross. 
Jr.  He  acquired  property,  and  married 
Eugenie  Alza.  He  died  intestate,  and 
without  issue,  on  the  9th  of  February, 
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1864.  HlB  'Widow  was  recognized  as  ble 
Iielr,  and  placed  In  posBesBlon  of  bis  prop- 
erty. Mrs.  Bobs  made  a  will  giving  the 
property  she  inheiited  from  her  husband 
to  her  sister  Adele  Faure.  She  made  a  will 
appointing  Paul  A.  Bacas  execator,  and 
he  was  also  the  executor  appointed  in  the 
will  ol  Mrs.  Ross.  Both  wills  were  pro- 
bated, and  letters  testamentary  issued  to 
Bacas.  All  the  parties  to  the  last  will 
were  made  defendants,  and  the  prayer  of 
the  petitioner  Is  that  all  the  proceeding's 
bad  in  the  succession  of  Boss,  Mrs.  Boss, 
and  Adele  Fanre  be  decreed  null  and  void, 
and  the  petitioner  be  placed  in  possession 
of  the  property,  purely  and  simply,  in  the 
Bucceesion  of  Philip  Boss,  Jr.,  as  the  peti- 
tioner is  the  sole  and  only  heir  of  Philip 
Boss,  Jr. 

The  plalntiD  alleges  that,  under  article 
917,  Bev.  Civil  Code,  natural  collaterals  In^ 
herit,  and  that  she  is  thenearestcollateral, 
and  is  entitled  to  inherit  from  Philip  Boss, 
Jr.,  as  he  died  without  leaving  lawful  as- 
cendants or  decendanta,  to  the  exclusion  of 
his  surviving  widow. 

The  article  is  free  from  ambiguity.  La  w- 
fnl  collaterals  only  can  inherit,  except 
when  the  law,  under  certain  conditions, 
has  favored  the  natural  brothers  and  sis- 
ters, and  designated  them  as  "  heirs, "  and 
directs  that  the  estate  of  the  natural 
brother  or  sister  deceased  shall  pass  to 
them  or  their  descendants.  Bev.  Civil  Code, 
art.  923.  A  natural  child  cannot  have  an 
lU^timate  ancestor,  and  collateral  rela- 
tions capable  of  inheriting  from  him,  other 
than  the  brother  and  sister,  or  their  de- 
Bcendants, under  the  conditions  prescribed 
in  article  923,  Bev.  Civil  Code.  An  illeglti- 
matechild  has  no  relations,  in  a  legal  sease, 
In  the  ascending  or  collateral  line.  Id.  art. 
2SS.  He  has  no  heritable  blood,  and  there- 
fore cannot  share  in  the  estate  of  his  Int- 
imate relations,  (Id.  art.  921;)  and  he  can 
only  transmit  his  succession  to  such  irreg- 
ular heirs  as  the  law  designates. 

The  Bevised  Civil  Code  mentions  three 
kinds  of  successions, — testamentary,  legal, 
and  irregular;  and  there  are  three  kinds  of 
heirs  corresponding  to  these  successions, — 
testamentary  or  instituted  heirs,  legal  heirs 
or  heirs  of  the  blood,  and  irregular  heirs. 
Id.  arts.  875,  879.  The  nearest  blood  rela- 
tion capable  of  inheriting  is  the  heir  in  a 
legal  succession.  An  irregular  sucuesslon 
Is  that  which  is  establiBbed  by  law  in  fa- 
vor of  certain  persons  or  of  the  state,  in 
default  of  the  heirs,  either  legal  or  insti- 
tuted by  testament.  Id.  art.  878.  In  article 
917,  Bev.  Civil  Code,  therefore,  "collateral 
relations  "  refer  to  the  legal  or  lawful  collat- 
erals. In  the  Code,  (chapter  3,)  "Of  Irreg- 
ular Successions,"  there  Is  no  disposition 
made  in  favor  of  any  natural  collateral 
kindred  except  the  brother  and  sister  and 
their  descendants.  Under  the  Code,  the 
wife  is  preferred  to  ail  the  natural  rela- 
tions of  the  husband  who  are  called  to  his 
succession,  and  designated  in  the  chapter, 
"Of  Irregular  Successions."  Victor  v. 
Tagiasco,  6  La.  646;  Succession  of  Dnclo- 
slange,  2  La.  Ann.  98;  Lay  re  v.  Paaco,  6 
Bob.  (La.)9;  Succession  of  Fletcher.U  La. 
Ann.  59;  Duplessis  v.  Young,  Id.  120. 

The  right  of  inheritanc-e  is  created  by 
law.      There    la    no    statutory    provision 


authorizing  the  nnde  or  the  aunt  of  an 
illegitimate  person  to  Inherit  from  him. 
Succession  of  Fletcher,  11  La.  Ann.  69; 
Succession  of  Miller,  27  La.  Ann.  574.  In 
this  case  (Succession  of  Miller)  the  facts 
presented  and  the  issue  decided  are  identi- 
cal with  those  in  instant  case.  '  Miller  was 
illegitimate.  He  married,  and  died  intes- 
tate, without  issue,  leaving  a  surviving 
widow.  His  uncle  and  aunt  brought  suit 
to  be  placed,  as  his  sole  heirs,  in  possession 
of  his  estate.  Their  pretensions  were  dis- 
missed, and  this  court  said,  in  affirming 
the  Judgment  appealed  from :  "Thesnrviv- 
ing  wife  was  left  without  competitors  for 
the  heirship,  and  was  properly  decreed  en- 
titled to  the  property. " 
Judgment  afiOrmed. 


(«>  La.  Ann.  IBS) 

Small  v.  Salot. 

(Supreme  Oowrt  of  Louisiana.    Feb.  10, 188a 

&  La.  Ann.) 

TRASBfXR  or  Stock— Plsdok. 
A  re^lar  transfer  of  shares  of  stock  will 
remain  undisturbed,  unless  satisfactory  evidence 
is  adduced  showing  that  it  was  conditional,  de- 
signed to  serve  as  collateral  or  pledge  to  secure  a 
payment,  or  was  simulated,  and  not  intended  to 
transfer  the  ownership.  It  stands  until  demol- 
ished. This  was  not  done  in  tills  case. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  pariah 
of  Orleans;  King,  Judge. 

Cbaa.  Lonque,  for  appellant.  Back, 
DInkelspiel  &  Hart,  for  appellee. 

Bebmudbz,  C.  J.  The  plaintiff  seeks  to 
be  recognized  as  the  owner  of  26  shares  of 
bank-stock  standing  in  defendant's  name. 
Th»  allegation  is  that  the  stock  was 
pledged  to  the  defendant  to  secure  payment 
of  plaintiff's  note  for  f  3,400,  as  is  shown 
on  the  face  of  the  note;  that  subsequent- 
ly, "for  reasons  of  convenience,"  the  stock 
was  transferred  to  defendant;  that  inter- 
est has  been  paid  on  the  note  up  to  a  cer- 
tain time,  as  well  by  money  disbursed  by 
plaintiff  as  by  dividends  received  on  the 
stock  by  defendant,  and  applied  to  such 
interest;  that  plaintiff,  being  desirous  to 
take  up  his  note,  has  olTered  to  pay  the 
same,  on  the  transfer  back  to  him  of  the 
stock ;  but  that  defendant  refuses  to  re- 
ceive payment,  and  to  transfer  the  stock. 
The  prayer  is  for  the  stock,  or  the  value 
thereof, less  the  amount  of  thenoteand  in- 
terest. The  answer  is  a  denial  of  owner- 
ship in  plaintiff,  and  un  averment  of  title 
in  defendant,  under  a  valid  and  absolute 
transfer  by  plaintiff  to  him.  Ftom  the 
adverse  Judgment  the  defendant  appealed. 
Since thecasewassubmitted  the  defendant 
died,  and  his  widow  and  universal  legatee 
made  hersell  a  party.  Duringthe  trial  be- 
low, exceptions  were  taken  by  defendant's 
counsel  to  several  rulings  of  the  district 
judge;  but  as  our  attention  was  not 
drawn  to  them,  and  as  it  would  be  unnec- 
essary to  pass  upon  them,  in  view  of  the 
conclusion  which  we  have  reached,  we  will 
not  notice  them..  The  record  shows  that 
the'  plaintiff,  being  indebted  to  the  defend- 
ant in  the  sum  of  $3,400,  executed  his  note 
for  that  amount,  on  December  20,  If^, 
payable;  on  demand, bearing  8  per  cent,  in- 
terest from  date,  to  his  own  order,  and  by 
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bim  Indorsed,  for  ralne  recdred,  with  the 
stipulation  that  it  wan  secured  by  pledge 
ot  the  26  shares  which  are  described  on  the 
back,  and  that.  In  cane  ot  non-payment, 
the  holder  woald  have  aathority  to  sell 
the  secarity.and  apply  the  proceeds  to  the 
payment  of  the  note.  Indorsements  show 
that  interest  was  paid  on  June  20  and 
on  December  20,  1884.  On  December  17, 
1885,  It  appears  that,  under  a  formal 
power  of  attorney,  one  Bier  transferred 
the  stock  on  the  books  of  the  bank,  in 
the  name  of  the  defendant.  A  farther  In- 
dorsement on  the  note  shows  that  interest 
was  acknowledged  to  have  been  paid  on 
it,  on  the  20tb  of  December,  1885.  It  also 
appears  that  from  the  date  of  the  transfer 
to  December  80, 1887,  inclusiye,  five  divi- 
dends, each  for  $130,  were  paid  on  the 
stock,  and  received  by  the  defendant.  The 
question  presented  Is.  simply,  whether  the 
transfer  effected  was  condttional  or  abso- 
Inte.  There  is  nothing  on  its  face  to  show 
that  it  was  effected  on  any  contingenry. 
Inder  the  stipulation  expressed  hi  the 
note,  the  holder,  in  case  of  non-payment, 
eonld  have  sold  the  stock,  and  applied  the 
proceeds.  On  the  day  ot  the  transfer,  17th 
December,  1885,  tiie  note  was  due  and  re- 
mained unpaid,  and  the  event  nnder  which 
the  holder  could  have  sold  had  happened. 
He  did  not  sell,  but  on  that  day  an  agent 
of  plaintiff  made  the  transfer  to  the  defend- 
ant, who,  it  would  seem,  became  apprised 
Of  the  fact  shortly  after.  From  plaintiff's 
statement,  the  transfer  was  authorized  by 
him  in  apprehension  of  a  suit  which  had 
been  brought  against  him,  and  to  save  de- 
fendant from  trouble  in  consequence  of  it. 

From  defendant's  testimony,  it  results 
that  the  transfer  was  made  in  furtherance 
of  a  previous  nnderstandlng  with  plaintiff, 
who,  acknowledging  his  inability  to  pay 
the  note,  had  proposed  to  defendant  to 
take  the  stock  in  payment,  the  latter  as- 
senting, the  stock  being  then  worth  about 
the  amount  of  the  debt.  It  appears  that 
it  was  after  the  transfer  had  taken  place 
that  defendant  credited  the  note,  on  De- 
cember 20, 1885,  with  interest  up  to  that 
date,  and  canceled  it  by  erasing  or  cross- 
ing the  name  of  the  drawer,  placing  back 
the  note  in  his  bank-box,  in  that  condition, 
as  a  warning  of  its  worthlessness  to  bis 
heirs. 

Defendant  says  that  he  did  not  return 
the  note  to  plaintiff,  owing  to  his  absence 
St  the  time  in  the  country.  It  does  not 
appear  that  plaintiff,  who  is  dealer  in 
stock,  after  the  transfer  felt  any  uneasi- 
ness about  the  note.  He  merely  inquired 
about  it,  and,  on  beind  answered  that  it 
was  worthless,  rested  satisfied.  It  was  only 
some  two  years  and  a  hall  after  the  trans- 
fer, the  shares  having  gone  up  considera- 
bly, that  the  plaintiff  called  on  the  defend- 
ant for  a  transfer  back  to  him,  expressing 
a  readiness  to  take  up  the  note,  without, 
however,  making  any  tender  of  the  mon- 
ey. The  claim  has  the  characteristics  of  a 
sttkle  demand,  and  appears  to  be  an  after- 
thought. 

The  serlonsneBB  of  the  transfer  which  is 
patent  on  its  face,  corroborated  bydefend- 
ant'H  nnequlvocal  and  unimpeached  testi- 
mony .  unassalled  by  any  counter-letter  or 
equivalent  proof,  has  not  been  affected  by 


it.  An  examination  of  the  eTidenoe.and  a 
consideration  of  all  the  surrounding  cir- 
cumstances, lead  us  to  the  conclusion  that 
the  case  is  with  the  defendant,  me//or  est 
conditio  poasidentia.  It  is  therefore  or- 
dered and  decreed  that  the  judgment  ap- 
pealed from  be  reversed.  It  is  now  ad- 
Judged  that  plaintiff's  demand  be  rejected, 
with  judgment  for  defendant,  recognising 
title  in  him  or  his  estate  to  the  36  shares  of 
the  Qermania  National  Bank,  old  No. 
266,  transferred  on  the  17th  of  December, 

1885,  and  that  the  plaintiff  pa^r  costs  in 
both  courts. 

Behearing  refuaad. 

"""""  («  La.  Aon.  t4S) 

Woons  T.  Halset  et  al. 

{Supreme  Court  of  Lcuiahma.    Feb.  lOi  189a 
ti  La.  Ann.) 

H'aooTUBi.B  IicsTBUMBiras— AocomtoDiLTiov  la- 

D0K8SB— BXTSNSIOir— JOIMT  ObUOOUS. 

1.  In  case  an  acoommodation  acceptor  and  in- 
dorser  of  a  piece  ot  commercial  paper  acquiesces 
in  its  retention  by  a  bank  diacountug  it,  notwitb- 
•tandlng  it  has  been  in  part  paid,  and  the  payment 
of  the  remainder  extended,  for  which  extension  a 
new  note  la  furnished  to  the  bank,  such  acceptor 
having  also  indorsed  aaid  time  note  Jointly  with 
another,  he  la  bound  on  both,  and  the  obl^^tion 
la  not  restricted  to  the  latter. 

3.  In  case  of  such  acceptor's  makine  payment 
of  the  whole  of  the  latter,  both  notes  wiU  be  extin- 
guished;  but,  if  he  refuae  to  pay  more  than  haU 
because  his  obligation  la  joint,  his  obligation  on 
the  former  would  remain  in  full  force.  Hence 
plaintlH,  having  paid  the  whole  of  the  Joint  obU- 
gation,  ia  not  entitled  to  reimbanemeut  for  the 
amonnt  paid  in  exoeaa  of  hia  ahare  thereof. 
(S|/UabtM  by  the  Court) 

Appeal  from  civil  district  court,  pariah 
of  Orleans ;  Ellis,  Judge. 

Bayne,  l>enBgn  A  Bajrae.tor  appellants. 
Hany  H.  Hall,  for  appellee. 

Watkins,  J.  Plaintiff  demands! 2,362.45 
in  reimbursement  of  money  paid  defend- 
ants in  error,  and  without  bis  being  under 
any  natural  obligation  to  pay  the  same. 
His  contention  is  that  on  the  10th  of  Feb- 
ruary, 1887,  defendants  held  a  certain  prom- 
issory note  of  $10,000.  bearing  date  June  9, 

1886,  and  maturing  at  60  days  thereafter, 
whereby  the  Chalmette  Mills  promised  to 
pay  to  the  order  of  A.  G.  Ober  and  peti- 
tioner. Jointly,  said  sum,  which  had  been 
reduced  by  partial  payments  to  $4,724.90; 
that  said  note  waa  indorsed  by  the  pay- 
ees, who  thereby  became  liable  Jointly, 
and  not  in  soUdo,  to  any  future  holder  of 
said  paper;  that  on  said  10th  of  February, 

1887,  said  note  was  by  the  defendants  duly 
presented  to  the  petitioner  for  the  pay- 
ment of  said  balance,  they  averring  his  lia- 
bility therefor;  that  he  paid  the  full 
amount  of  said  balance,  relying  on  defend- 
ants' representations  as  to  his  liability 
therefor,  and  truly  believing  himself  to  be 
bound  for  the  payment  of  the  lull  amount, 
whereas,  in  truth  and  fact,  he  was  only 
bound  for  one-half  thereof,  being  a  joint  ln> 
dorser  on  said  $10,000  note  with  A.  Q. 
Ober,  to  whose  Joint  order  the  same  was 
made  payable.  His  further  contention  la 
that  his  indorsement  was  only  for  accom- 
modation, and  wholly  without  any  con« 
sideration  as  to  him. 
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In  eBect,  the  defense  is  that  the  plain- 
tiB  la  and  was  primarily  bound  tor  the 
whole,  and  consequently  there  was  no  er- 
ror in  his  making  payment  as  he  did ;  and, 
if  be  was  not  So  bound,  he  was  under  a 
natural  obligation  to  pay  said  snm,  and 
has  no  right  of  action  for  its  relmbarae- 
ment. 

There  was  ]adgment  for  plaintitt,  and 
defendants  have  appealed. 

The  facts  appear  to  be  as  follows:  At 
the  date  of  the  transactions  under  consid- 
eration, the  plaintiff,  as  well  as  the  defend- 
ants, were  stockholders  and  dlrectois  in 
the  Chalmette  Mills,  and  plaintiff  was  the 
acting  secretary  of  that  corporation .  The 
corporation  being  deslrons  of  obtaining 
some  money  with  which  to  tide  oversome 
financial  difficulties,  defendants  negotiat- 
ed a  loan  on  the  faith  of  the  plaintiff's  in- 
dorsement; and  on  the  12th  of  April,  1884, 
a  demand  note  of  the  company  was  exe- 
cuted tor  f  20,106.67,  with  8  per  cent,  inter- 
est, signed  by  A.  O.  Ober,  president,  and 
plaintiff  as  acting  secretary,  payable  to 

Slatntitf's  order,  and  by  him  indorsed, 
•n  the  9th  of  June,  1885,  the  snm  of  $10,- 
000  was  paid;  and  a  60-day  note  for  $10,- 
000  was  executed  by  said  corporation  offl- 
cers,  payable  to  the  order  of  A.  Q.  Ober 
and  the  plaintiff  Jointly,  with  7  per  cent. 
Interest,  and  the  same  was  by  them  joint- 
ly indorsed.  There  was  made  contempo- 
raneously a  statement  showing  a  balance 
due  to  that  date  of  $821.58  in  excess  of  the 
$10,000  note,  which  was  paid  on  the  12th 
of  June  thereafter,  and  appropriate  mem- 
oranda indorsed  on  the  demand  note. 
All  of  these  were  retained  in  the  pusses- 
sion  of  defendants  until  February  10, 1887, 
when  the  balance  due  was  paid  by  plain- 
tiff, and  they  were  then  surrendered  to  him. 
While  there  is  some  variation  between 
the  statements  made  by  plaintiff  and  de- 
fendant Hoffman, — and  there  were  no 
other  witnesses, — we  are  satlsfled,  from  a 
critical  examination  of  the  whole  of  the 
evidence,  that  the  10,000-dollar.time  note 
was  intended  and  Accepted  as  an  evidence 
of  the  extension  of  time  for  the  payment  of 
that  sum  for  a  period  of  60  days  from  its 
date,  June  0, 1886.  This  paper  carries  on 
its  face  satisfactory  proof  of  that  fact,  In 
that  the  original  note  was  due  "on  de- 
mand," and  the  later  was  payable  "sixty 
days  after  date. "  Manifestly,  the  object 
in  view  was  an  extension  of  time;  and 
this  form  was  agreed  upon  between  Ober, 
president  of  the  debtor  corporation,  and 
the  creditor  defendants.  This  new  obliga- 
tion, and  the  memoranda  indorsed  con- 
temporaneously on  the  demand  note,  evi- 
dence this  fact.  In  this  light,  it  seems  rea- 
sonable tbat  the  creditors  should  have  re- 
tained the  original  obligation  as  well  as 
the  supplementary  one.  There  was  cer- 
tainly no  Intention  on  the  part  of  defend- 
ants to  novate  the  debt.  The  new  note 
shows  the  contrary.  The  only  substan- 
tial differences  between  thetwo  are  the  ex- 
tension of  time,  the  addition  of  Ober  as 
payee,  and  the  reduction  in  the  rate  of  iri- 
terest  from  8  to  7  per  cent.  We  view  this 
new  note  as  a  species  of  collateral  paper 
evidencing  new  and  additional  stlpula- 
tions  between  thecontractlng  parties,  and 
the  modifications  of  the  terms  of  the  orig- 


inal agreement,  and  not  the  novation  (<r 
extinction  of  it.  In  furtherance  of  this 
theory,  we  note  the  admissions  of  the 
plaintiff  as  a  witness,  to  the  effect  that  he 
consented  to  indorse  the  demand  note  to 
enable  the  corporation  to  obtain  money  to 
relieve  Its  embarrassment,  and  that  it  was 
upon  the  faith  of  his  individual  acceptance 
and  indorsement  of  this  accommodation 
paper  that  defendants  made  the  loan.  He 
states  that  he  knew  that  defendants  held 
the  demand  note,  and  that  he  saw  it  in 
their  possession  when  he  accepted  and  in- 
dorsed it.  Then  there  was  no  doubt  of  the 
fact  that  the  demand  note  became  a  pri- 
mary obligation  of  the  plaintiff,  and  so 
remained  up  to  the  date  of  the  issuance 
of  the  time  note.  In  reference  to  tbat 
paper  the  plaintiff  states  that,  some 
months  after  itsexecution,  he  learned  that 
the  demand  note  had  not  been  paid,  and 
expressed  to  the  president  of  the  corpora- 
tion his  surprise  and  dissatisfaction  there- 
at, and  was  by  him  Informed  that  it  had 
been  taken  up ;  but  he  at  the  same  time 
stated  that  he  was  in  need  of  $10,000  for 
other  purposes,  and  requested  bis  indorse- 
ment for  that  amount,  but  he  declined 
compliance.  That  soon  afterwards  Ober 
returned  with  the  60-day  note,  signed  by 
him  as  president,  and,  after  some  delibera- 
tion and  hesitancy,  he  (plain tiffj  signed  as 
acting  secretary  of  the  company,  and  In- 
dorsed itpersonallyand  Jointly  with  Ober, 
and  delivered  it  to  the  latter,  who  carried 
it  away. 

Conceding  the  correctness  of  this  state  of 
facts  arguendo,  another  argument  is  fur- 
nished In  favor  of  the  proposition  an- 
nounced supra,  and  it  Is  to  the  eDect 
that  the  acceptance  and  Indorsement  of  the 
plaintiff  of  the  time  note  was  only  as  a 
personal  accommodation  to  Ober.to  enable 
him  to  ralsemoneyforotherpurposesthan 
those  represented  in  thepriortransactions 
with  defendants,  and  with  which  it  had 
no  connection.  On  this  theory,  the  time 
note  was,  confessedly,  not  a  novation  or 
extinguishment  of  the  demand  note,  but 
wholly  disconnected  from  it.  Such  being 
the  case,  plaintiff's  averment  of  error 
should  have  been  that  he  never  signed  a 
renewal  note  at  all,  and  not  that  he  paid 
In  full  a  note  for  the  payment  of  which  be 
was  only  jointly  bound  with  another. 
That  such  Is  the  position  assumed  by  the 
plaintiff,  bis  own  testimony  furnishes  con- 
clusive proof:  "Question.  You  went  on 
and  made  a  payment  on  this  balance? 
When  did  you  make  that  payment  of  the 
balance,  on  the  10th  of  February,  of  $4,7IK), 
after  you  had  refused  to  indorse  except 
Jointly?  Answer.  In  the  first  place,  yon 
don't  quote  me  exactly.  In  the  first  in- 
stance, I  refused  to  indorse  at  all.  He  sub- 
sequently came  back,  and  asked  me,  if  he 
would  go  In  Jointly  with  me,  would  I  in- 
dorse it?  I  hesitated  for  some  time,  and 
declined,  and  he  discussed  the  matter  with 
me;  and  I  finally  yielded,  and  consented  to 
go  in  jointly  with  him.  Q.  And  did  yon 
say  you  would  not  have  signed  it  singly  T 
A.  I  say  I  did  not.  I  had  already  nstused 
to  sign  it  singly.  Q.  Then,  having  in- 
dorsed it  jointly,  you  understood  you  were 
In  for  one  part,  and  Mr.  Ober  tor  one  part? 
A.  Yes,  sir.    Q.  Yon  understood  you  were 
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bound  tor  one-half,  and  Ober  for  another 
half?  A.  Yea,  sir.  Q.  Then  why— having 
that  understanding  at  the  timeyou  signed 
this  note,  or  having  that  view  of  your  ob- 
ligation when  you  signed  this  note— is  It 
you  paid  that  balance  on  the  10th  of  Feb- 
ruary? A.  Because  in  the  mean  time  Ober 
bad  failed,  and  I  supposed  that  either  in- 
dorser  would  be  liable  for  the  whole 
amount." 

Then  it  is  clear  that  in  this  transaction 
the  plaintiff  dealt  with  Ober  alone,  and 
not  with  the  defendants;  that  in  so  doing 
he  relied  on  Ober's  statement  that  he  had 
taken  up  or  retired  the  demand  note  be- 
fore the  time  note  was  indorsed ;  and  that 
this  statement  superinduced  plaintiff's  ac- 
ceptance and  indorsement  of  it.  It  is  also 
clear  that  the  plaintiff  did  not  make  any 
inquiry  of  the  defendants  about  It,  not- 
withstanding the  demand  note  bound  him 
personally  and  individually,  and  did  not 
bind  Ober,  and  was  confessedly  the  prop- 
erty of  the  defendants.  The  evidence 
abundantly  shows  that,  in  reference  to  the 
time  note,  the  dealings  between  Ober  and 
the  defendants  looked  solely  to  an  exten> 
slon  of  time  for  the  payment  of  the  bal- 
ance of  f  10,000  remaining  due  on  the  de- 
mand note;  and,  whatever  may  have  been 
the  representations  of  Ober  to  the  plaintiff 
in  reference  to  the  demand  note  having 
been  paid  or  retired,  it  also  fully  shows 
that  it  had  neither  been  paid  or  retired,  as 
a  matter  of  fact. 

The  truth  is  that  defendants  held  both 
the  demand  note  and  the  tdme  note  for 
f  10,000,  and  on  both  of  which  plaintiff  was 
boand.    While  it  is  true  that  plaintiff  may 
have  been  overreached  or  deceived  by  Ober 
in  the  last  transaction,  be  was  undoubted- 
ly bound  in  a  double  obligation  for  the 
same  debt  to  the  defendants  until  the  lat- 
ter   was    discharged    by    payment.    Not- 
withstanding he  declined   to 'indorse  any 
other  than  a  joint  obligation  with  Ober, 
yet  he  paid  voluntarily,  and  that  payment 
dischai^ed  both  his  joint  obligation  and 
bis  own  Individual  Indoraement.    In  thus 
making  payment,  be  was  not  taken  by 
surprise,  nor  does  the  proof  show  that  de- 
fendants made  any  representations  as  to 
the  extent  of  his  obligations  on  which 
plaintiff   acted.     On    the    contrary,   the 
knowledge  of  defendants*  continued  pos- 
session of  the  demand  note  was  brought 
home  to  the  plaintiff  more  than  a  year 
prior  to  his  making  payment,  and  hence 
be   was  informed   that  Ober's  statement 
■was  untrue;  and  yet  he  inade  no  protest 
or  complaint  to   the  defendants,  though 
they  repeatedly  urged  him  to  pay.    The 
fact  is,  the  plaintiff  had  consented  that  de- 
fendants should  accept  payment  from  other 
personsthan  himself,  without  prejudice  to 
bis  indorsement,  and  that  defendaats  recip- 
rocally consented  with  the  plaintiff  to  an 
additional  extension  of  time  until  the  af- 
fairs of  the  insolvent  corporation  could  be 
liquidated,  and  the  proceeds  realized  from 
llgaldatlon  applied,  as  far  as  possible,  to 
the   satisfaction  of  the  debt,  and  to  bold 
him  for  the  residue  only. 

A  statement  in  the  record  (see  plaintiff's 
brief  at  page  11)  shows  that  on  the  Slst  of 
July,  1886,  more  than  a  year  after  the  date 
of  tbe  tlmenote,thesumof  f5,000  was  paid 


on  it  by  "  dividends  from  liquidation  of 
Chalmette  Mills, "  and  on  the  llth  of  De- 
cember following  an  additional  f  1,250  was 
paid  from  the  same  source.  It  is  the  re- 
sulting balance  of  94,724.90  that  the  plain- 
tiff paid  in  settlement. 

On  the  whole,  we  take  it  to  be  clear  that 
the  time  note  only  evidenced  the  extension 
of  $10,000  of  the  original  debt,  for  the  pay- 
ment of  which  the  plaintiff  was  personally 
bound,  and  that  if  he  had  been  sued  on  the 
demand  note  tbe  execution  of  the  time 
note  would  have  been  no  defense.  Hence, 
while  the  payment  of  the  latter  discharged 
the  former,  its  existence  did  not.  There- 
fore, error  in  the  method  or  amount  of  the 
payment  OQ  the  latter,  cannot  relieve  plain- 
tiff, or  ground  his  action  for  reimbursement. 

The  judgment  appealed  from  Is  erro- 
neous, and  must  be  reversed.  It  is  there- 
tore  ordered  and  decreed  that  the  judg- 
ment appealed  from  be  reversed,  and  that 
the  demands  of  plaintiff  be  rejected  and 
disallowed,  and  that  he  be  taxed  with 
costs  in  both  courts. 

Ffnnbb,  J.,  absent. 

Rehearing  refused. 

~~~~  (42  lA  Ann.  290 

Succession  of  Bocdheadx. 

(Supreme  Court  of  LouUiana.    Feb.  10, 1890. 
43  La.  Ann.) 

Ahministbatoks — Appoi?jtmbht — ^Tutobb  or 
Minor  Hbirb. 

1.  Where  the  beneficiary  heirs  are  all  minors, 
their  tutors  are  entitled,  by  preference,  to  be  ap- 
pointed as  administrators ;  and  tbe  term  "  tutors, " 
as  used  in  article  1044  of  the  Revised  Civil  Code, 
embraces  a  duly-qualified  female  tutor  as  well  as 
male  tutors. 

2.  In  such  case,  where  two  tutors  of  different 
beneficiary  heirs  apply,  the  judge  is  vested  with  a 
larf^  discretion  in  deciding  between  them;  and, 
unless  manifestly  wrong,  his  conolusion  will  not 
be  disturbed. 

(SuUdbus  by  the  Court.) 

O'SalUran  &  Knoblock,  tor  appellant. 
Knoblock  &  Moore,  for  appellee. 

Fenner,  J.  Appeal  from  the  district 
court  tor  the  parish  of  Lafourche.  The 
decedent,  P.  J.  Boadreaux, left  two  sets  of 
minor  beneficiary  heirs,  viz.:  (1)  A  son 
by  his  first  marriage,  represented  by  his 
grandmother  and  legal  tutrix.;  (2)  three 
children  of  the  second  marriage,  repre- 
sented bythelrmotherand  natural  tutrix, 
the  surviving  widow.  The  case  presents 
a  contest  between  the  two  tutrices  for  the 
administration  of  his  succession.  The 
judge  a  quo  decided  in  favor  of  the  tutrix 
of  the  older  minor,  whom  he  appointed  as 
administratrix,  from  which  judgment  the 
other  tutrix  appeals.  The  appellant  as- 
signs error  on  two  grounds:  (1)  That 
the  legal  tutrix  being  a  woman  and  only 
a  grandmother,  is  not  capable,  under  the 
law,  to  fill  the  ofllce  of  administrator;  (2) 
that  if  both  were  capable  the  judge  erred 
in  not  giving  the  preference  to  appellant. 

1.  Article  25  of  the  Revised  Cavil  Code  pro- 
vides that  "women  cannot  be  appointed  to 
any  public  office,  nor  perform  any  civil  func- 
tions, except  those  which  the  law  especially 
declares  them  capable  of  exercising.  "  Arti- 
cle 302  specially  declares  the  mother  and 
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grandinolhcr  o{  minorB'to  be  capable  of 
being  appointed  a»  their  tatrlces.  Article 
1042  declares  that,  "in  the  choice  of  thead- 
minlBtrator,  the  preference  ahall  be  griven 
to  the  beneficiary  heir  over  every  other 
person,  U  he  be  of  age,  and  present  in  the 
state."  Article  1044  provides  that,  "if  all 
the  beneficiary  heirs  be  minors,  their  tu- 
tors can  claim  the  preference  for  tho  ad- 
ministration, and  it  shall  be  given  them, 
under  the  charge  of  their  being  personally 
responsible  for  their  acts  of  administra- 
tion, "  etc. 

It  is  not  necessary  to  refer  to  article  3566 
of  the  Code,  which  saya:  "The  masculine 
gender  comprehends  the  two  sexes  when- 
ever the  provision  is  not  one  which  is  evi- 
dently made  for  one  of  them  only. "  The 
use  of  the  term  "tutrix"  to  distinguish  a 
female  from  a  male  tutor  Is  conventional. 
The  terminology  of  the  Code  recogniiee  no 
such  distinction  of  sex  in  tutorship.  A 
tutor  Is  a  tutor,  whether  the  person  be 
man  or  woman.  Although,  in  some  ar- 
ticles, the  Code  refers  to  a  female  tutor  as 
a  "tutrix,"  yet,  in  all  the  articles  prescrib- 
ing the  nature,  powers,  and  duties  of  tu- 
torship. It  uses  simply  the  terms  "tutor" 
and  "tutorship;"  and  those  provisions, of 
course,  apply  equally  to  female  as  to  male 
tutors.  So,  when  the  law  gives  to  tutors 
of  beneficiary  heirs  the  right  and  prefer- 
ence to  be  appointed  administrators,  it 
embraces  any  tutor,  male  or  female.  In- 
deed, it  is  obvious  that  the  preference  is 
given  out  of  consideration  to  the  rights 
and  interests  of  the  beneficiary  heira  them- 
selves, and  is  given  to  their  legal  represen- 
tatives only  because,  owing  to  their  mi- 
nority, the  heirs  are  not  capable  of  exercis- 
ing it. 

Our  jurisprudence  has  constantly  recog- 
nized the  right  of  female  tutors  of  benefi- 
ciary heirs  to  be  appointed  administra- 
tors, and  even  their  right  to  adiuinister 
without  such  appointment,  in  the  interest 
of  the  heirs  whom  she  represents,  when 
creditors  do  not  object.  Succession  of 
Forstall,  39  La.  Ann.  1052,  3  South.  Rep. 
277;  Succession  of  Ousman,  36  La.  Ann. 
299;  Succession  of  DeLerno,34La.  Ann.40; 
Succession  of  Penney,  10  La.  Ann.  290;  Suc- 
cession of  McKlnney,  4  La.  Ann.  25.  The 
tact  that  In  some  of  the  cases  quoted  the 
applicant  was  married,  and  that  the  hus- 
band, as  her  co-tutor.  Joined  in  the  appli- 
cation, does  not  affect  the  principle.  We 
therefore  hold  that  the  tutrix  who  received 
the  appointment  was  fully  capable. 

2.  In  selecting  which  of  the  two  appli- 
cants should  be  appointed,  the  judge  was 
Invested  with  a  legal  discretion  which 
should  not  be  interfered  With  unless  mani- 
festly misused.  The  Code,  art.  1043,  pro- 
vides: "If  there  be  two  or  more  benefici- 
ary heirs  of  age,  and  present  in  this  state, 
the  judge  shall  select  one  or  two,  whom 
he  shall  consider  the  most  solid,  for  the 
administration  of  tlie  BnccesRlon."  The 
same  rule  Is  evidently  applicable  to  tho 
case  where  different  tutors  of  beneficiary 
heirs  appl.y.  We  have  held  that  in  such  a 
contest  "a  large  discretion  is  vested  in  the 
Judge  who  makes  the  appointment,  and, 
unless  manifestly  wrong,  his  conclusion 
will  not  be  disturbed."  Succession  of 
Chaler,  39  La.  Ann.  303, 1  South.  Kep.  820. 


It  does  not  appear  that  the  appellant  is 
more  "solid"  than  the  appointee,  or  that 
the  latter  is  in  an.y  way  deficient  in  solid- 
ity, or  in  any  qualification  for  the  admin- 
istration. The  judge  has  evidently  exer- 
cised careful  consideration  in  the  matter, 
and  we  can  discover  no  good  reason  for 
disturbing  his  decision. 
Judgment  affirmed. 

Rehearing  refused. 

'         (41  La.  Ann.  2S9) 

Succession  of  Oassib. 

(Supreme  Court  of  LouUicma.    Maroh  8,  1890. 
42  La.  Aim.) 

ADMINISTRATOB'S    ACOOlTNTg — AOTtOR— DiSMlSSAI. 

When  it  appears  that  the  only  persons  prao- 
ticalty  interested  in  an  account  are  the  accountant 
and  the  opponent,  both  of  whom  are  sui  juris,  and 
wl)en  it  Is  shown  that  they  have  made  extrajudi- 
cial settlement  of  the  matters  Involved,  and,  by 
their  joint  action,  have  involved  affairs  in  such 
confusion  that  a  readjustment  is  impracticable,  the 
judge  a  quo  will  be  sustained  in  leaving  the  par- 
ties where  they  tiava  placed  themselves,  and  In 
dismiss. ng  the  case. 

(SyUabvs  by  the  Court.  ^ 

Appeal  from  district  court,  parish  of 
West  Baton  Rouge ;  Talbot,  Judge. 

Samuel  Matthews,  tor  appellant.  Alex- 
ander Hebert,  for  appellee. 

Fenneb,  J.  August  Gassie  died  in  1873, 
leaving  a  widow  and  two  minor  children. 
His  estateconsisted  entirely  of  community 
property,  and  under  the  law  the  widow 
was  owner  of  one-half ,  and  was  usufruct- 
uary of  the  other  half,  which  belonged  to 
her  minor  children.  August  Gassie  and 
his  brother,  William  Gassie,  were  common 
owners  of  part  of  a  plantation  which  they 
worked  in  partnership,  and  were  also  mer- 
cantile partners  in  a  store.  The  succes- 
sion of  August  Gassie  was  opened,  and  bis 
widow  qualified  as  tutrix  of  the  minors, 
and  her  father,  Emile  Lefebre,  as  their  un- 
der tutor;  in  which  capacity  they  admin- 
istered all  the  estate,  except  the  pai-tner- 
shlp  property,  of  which  William  Gassie, as 
surviving  partner,  whs  appointed  admin- 
istrator, and  qualified  as  such,  Mrs.  Gas- 
sie and  Mr.  Leiebre  becoming  securities  on 
his  bond.  After  this  the  parties  seem  to 
have  cut  loose  from  the  court,  and  to  have 
taken  the  administration  of  the  estate  into 
their  own  hands.  The  planting  interest 
was  conducted  by  them  jointly,  while 
William  Gassie  administered  a.nd  carried 
on  the  affairs  of  the  store.  It  is  very 
clearly  shown  that  the  mercantile  copart- 
nership was  insolvent  at  the  death  of  Au- 
gust Gassie.  Therefore  the  minors  had  no 
interest  therein,  and  any  profits  made  la 
conducting  the  business  thereafter  be- 
longed jointly  to  William  Gassie,  and  to 
Mrs.  Gassie,  as  widow  in  community  and 
as  usufructuary.  The  same  may  be  said 
of  thefruits  and  rt  venues  of  the  plantation. 
Thus,  practically,  the  only  real  partners 
In  interest  were  William  Gassie  and  the 
widow.  They  compromised  and  settled 
the  debts  as  best  they  could,  and,  with 
the  full  sanction  and  co-operation  of  both, 
the  store  and  plantation  operations  were 
carried  on.  They  hud  frequent  and  full 
settlement  with  each  other.    So  matters 
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went  on  antil  1S80,  when  Mrs.  Gassle  filed 
the  present  proceedinKB  to  compel  Wil- 
liam UBMie  to  account,  and  an  order  to 
tlint  effect  was  lasued  by  the  jadge.  In 
obedience  thereto  William  GasBle  filed  a 
bnngllngr  account,  containing  serious  er- 
rors, as  subsequently  shown,  against  him- 
self,  and,  no  doubt,  others  in  his  fuvor. 
But  the  testimony  of  William  Gassie 
showed  that  the  parties  bad  taken  cogni- 
sance of  everything  that  had  been  done, 
and  had  had  annual  settlements  with  each 
other  embracing  all  the  matters  In  contro- 
versy, and  bis  statements  are  not  substan- 
tlally  contradicted  either  by  Mrs.  Gassie 
or  her  father,  who  advised  and  assisted 
faer,  and  both  of  whom  testified.  The 
]ndge  a  quo  came  to  the  conclusion  that 
the  matters  Involved  in  the  account  had 
been  extrajudicially  settled  and  liquidated 
between  the  parties,  and  therefore  dis- 
missed the  whole  case.  We  think  he  did 
not  err. 

It  Is  clear,  as  heretofore  stated,  that  the 
only  parties  Interested  in  this  accounting 
are  William  Gassie  and  Mrs.  Gassie  per- 
sonally. We  have  puzzled  our  brains  over 
this  contosed  record  in  a  vain  effort  to  ad> 
Just  their  rights  npon  the  evidence  ad- 
duced, and  the  only  clear  conclusion  we 
have  been  able  to  reach  is  that  they  are 
equally  responsible  for  the  inextricable 
confusion  In  which  the  matters  are  in- 
volved :  that,  at  frequent  Intervals,  they 
have  gone  over  and  agreed  upon  settle- 
ments to  date;  and  that  it  passes  the  ca- 
pacity of  the  most  expert,  on  the  evidence 
here  presented,  to  make  any  better  settle- 
ment than  they  have  themselves  already 
made. 
.   Judgment  affirmed. 

(41  La.  Ann.  621)  — — 

JoHKBON  T.  Flannrr,  (two  cases.) 

{Supreme  Camt  of  Louisiana.    Uarch  3, 1890. 
42  La.  Ann.) 

Mctojll  Aoootrms — 8ai,b  o*  IiAVd— BvmiiiaB— 

ESTOPPBI. 

1.  Oral  testimony,  in  the  absence  of  charges 
of  fraud,  error,  or  violenoe,  is  Inadmissible,  oe- 
tween  the  parties  to  a  sale  of  real  eetate,  to  show 
the  simulation  of  the  transaction.  None  out  docu- 
mentary proof  is  legitimate  in  such  a  case. 

a.  A  party  is  concluded  by  his  ludicial  decla- 
rations. After  asserting  claims, 'as  a  creditor,  for 
the  price  of  property  sold,  a  vendor,  or  any  one 
nnder  him,  is  estopped  from  denjrlng  the  character 
and  reality  which  he  has  attached  to  ttie  transac- 
tion. He  cannot  be  permitted  to  play  last  and  loose. 

(Si/lCoDtu  bv  the  Court) 

Appeal  from  district  court,  parish  of 
Natchitoches;  Pibrson,  Judge. 

Jack  &  Diamukea  and  Scarborough  Jt 
Carver,  for  appellant.  CbapUn,  BreatealoA 
Cb&plin,  for  appellee. 

Bermddez,  C.  J.  The  object  of  these 
suits  is  an  adjustment  of  therespectivelia- 
blUties  of  tb:.  parties  inter  te.  Flanner 
having  Issued  two  writs,  one  of  execution, 
another  of  seizure  and  sale,  against  John- 
son, the  latter  enjoined  them,  claiming  to 
be  entitled  to  credits  which  were  not  al- 
lowed him.  Flanner  answered  that  the 
transactiona  relied  on  by  Johnson  to  set 


up  his  claims  were  not  real,  but  stmnlated, 
concluding  in  a  reconvention al  demand, 
with  a  prayer  for  a  Judgment  against 
Johnson  for  the  whole  amount  due  him. 
The  differences  of  the  litigants  were  most 
extensively  Inquired  into  before  a  Jury, 
who  returned  a  verdict  crediting  Johnson 
with  certain  sums,  and  liquidating  Flan^ 
ner's  claims  to  the  difference,  f4,5a0,  with 
interest.  From  the  Judgment  rendered  on 
the  verdict  Flanner  appealed,  and  John- 
son, answering,  prays  for  Increased  cred- 
its. It  appears  that,  in  1887,  Flanner  sold 
certain  lands  to  Johnson  for  $9,290.72, 
which  were  settled  for  in  four  notes,  pay- 
able at  one,  two,  three,  and  four  years. 
On  the  maturity  of  the  first  note,  Flanner 
brought  suit  via  ordinaria  against  John- 
son, alleging  tlie  nature  of  the  transaction 
— the  sale — in  consequence  of  which  the 
notes  had  been  issued.  Johnson  came  for- 
ward, confessed  Judgment,  and  paid  f  1,250 
on  account,  obtaining  indulgence.  Subse- 
quently, Flanner,  remaining  unpaid,  issued 
execution,  levying  npon  the  property  sold 
and  other  property.  Johnson  enjoined 
on  the  grounds  that  he  had  not  been 
credited  with  the  previous  payment  of  $1,- 
250,  and  that  Flanner  had  no  right  to  ex- 
act payment  without  having  paid  the  In- 
debtedness assumed  by  him  in  the  act  ot 
sale  to  him  and  his  vendor,  which 
amounted  to  f  7,355.31,  part  of  which  was 
represented  by  vendor's  notes,  figuring  $8,- 
600,  which  had  been  placed  in  his  posses- 
sion by  J<ihnson,  who  owns  them,  to  se- 
cure a  loan  of  fl,800,  which  had  been  paid 
beick ;  the  notes  not  being,  however,  r»- 
tumcid,  etc.  Flanner  answered  the  peti- 
tion for  an  injunction,  admitting  the  pro- 
ceedings on  which  theconfesslon  was  made, 
the  payment  of  the  ¥1,250,  and  the  issu- 
ance of  the  O.  fa.  and  the  seizure;  but 
charges  that  he  Is  not  liable  for  the  indebt- 
edness assumed  by  him  in  the  act  of  his 
vendor,  Sers,  which  Is  a  simulation,  and 
that  the  consideration  of  the  transaction 
was  adifferent  one.  He  further  a  vers  that 
the  Sers  notes  have  no  real  existence,  and 
were  surrendered  to  him  because  of  that 
taa\,  and  not  to  secure  a  loan ;  that  it  had 
been  in  tended  to  insert  acta  use  In  the  act  ex- 
onerating him  from  all  liabilities ;  buttbati 
through  error  and  oversight,  it  was  not 
done.  He  further  sets  up  hisclalms  against 
Johnson  on  the  notes,  and  complains  of 
damages  sustained  in  consequence  of  the 
injunction.  He  concludes  by  asking  that 
the  injunction  be  dissolved,  with  damages; 
that  he  be  declared  not  liable  for  the  as- 
sumptions: and  that  the  property  seized 
be  ordered  to  be  sold  for  the  whole  debt, 
for  cash  to  cover  the  part  due,  and  on 
terras  of  credit,  to  correspond  with  the 
parts  not  due.  Before  those  issues  had 
come  to  trial,  Flanner  brought  executory 
proceedings  on  the  second  maturing  note 
of  Johnson,  with  a  credit  of  f  200,  averring 
the  suit  on  the  first  note,  the  sale,  and 
prayingfor  the  seizure  and  sale  ot  the  proi>- 
erty  for  cash  sufficient  to  pay  thenote  sued 
on  of  March  9,  1889,  attorney's  fee, etc.  On 
the  proper  order,  the  writ  issued,  but  was 
enjoined  by  Johnson  on  grounds  substan- 
tially similar  to  those  set  forth  In  his  pe- 
tition for  an  injunction  arresting  the  fl.  ta. 
Flanner  answered  mainly  as  he  did  to  ths 
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first  injunction  in  accordance  with  the  re> 
sponalbilities  resulting  from  his  assump- 
tions. The  cases  were  consolidated,  and 
BO  tried.  The  plaintiff  oDered  document- 
ary evidence  In  support  of  his  averments, 
to  show  that  he  was  entitled  to  the  cred- 
its claimed,  and  that  Flanner  had  bound 
himself  to  pay  debts  of  his  vendor,  and  that 
he  should  be  held  to  do  so  pi-evious  to  ex- 
acting payment  of  the  notes  sued  on.  The 
defendant  offered  oral  testimony  to  show 
the  simulation  alleged  by  him,  and  conse- 
quently his  non-liablllty  under  the  assump- 
tions. The  court  allowed  the  testimony 
over  plaintiff's  objections,  which  were  re- 
served by  bills,  and  which  were  that  parol 
testimony  between  the  parties  is  not  ad- 
missible, but  that  a  counter-letter  was  the 
only  legitimateproof,  and,  even  then,  thcLt, 
by  his  judicial  declarations  of  the  reality 
of  the  transaction  in  which  Johnson  had 
issued  the  notes,  Flanner  was  estopped 
from  all  contradiction  of  them.  It  needs 
no  discussion  or  reference  to  authorities  to 
show  that  It  was  error  to  have  heard  the 
oral  testimony.  The  case  is  one  which  is 
between  the  parties,  and  In  which  none  of 
the  averments  hasbeen  madewhich  would 
have  opened  the  door  for  such  proof. 

Besides,  the  judicial  declarations  which 
Flanner  has  made  in  the  two  suits,  and 
the  exercise  of  the  rights  which  be  asserted 
therein,  and  which  affirm  and  reaffirm  the 
sale  from  him  to  Johnson  as  a  reality,  ef- 
fectually estop  bim  from  denying  Its  seri- 
ousness. He  cannot  be  permitted  to  play 
fast  and  loose.  There  Isnoevldence  show- 
ing that  a  clause  had  been  Intended  to  be 
inserted  In  the  act  for  his  relief,  and  that 
by  error  and  oversight  it  was  admitted. 
It  may  not  be  out  of  place  to  say  that 
during  the  trial,  feeling  that  written  evi- 
dence was  necessary  in  such  a  case,  he 
averred  the  existence  of  a  counter-letter, 
in  a  supplemental  answer,  but  that  he  aft- 
erwards abandoned  the  claim  to  such 
proof.  It  appears  that  Flanner  assumed 
the  four  notes  due  by  his  vendor,  Sers,  for 
f8,50U;  that  those  notes  are  the  property 
of  Johnson,  and  are  therefore  due  by  Flan- 
ner; and  that  by  as  much  they  offset  Flan- 
ner's  claims  against  Johnson.  The  man- 
ner in  which  those  notescame  toFlanner's 
possession  Is  differently  stated  by  Johnson 
and  Flanner,  but  after  hearing  them,  aod 
the  other  proof  Intberecordonthesubject, 
the  Jury  and  the  judge  rightly  preferred 
Johnson's  statement.  Flanner  ouglit  to 
have  credited  Johnson  withthe$l,250paid 
by  him  in  the  suit  on  the  first  note,  and 
Johnson  is  entitled  to  a  credit  of  $200  on 
the  second  note  sued  on  in  the  executory 
proceedings.  Johnson  is  further  entitled 
to  offset  the  claim  of  Flanner  by  the  notes 
of  Sers,  which  Flanner  owes  by  assump- 
tion, and  which  are  Johnson's  property, 
amounting  to  $3,500.  The  verdict  of  the 
jury,  and  the  judgment  of  court  on  it,  have 
done  justice,  as  far  as  they  go ;  but  John- 
son is  entitled  to  a  further  reduction  of 
$200.  which  puts  down  his  indebtedness 
to  Flanner  at  $4,340.73.  It  is  therefore 
ordered  and  decreed  that  the  verdict  of  the 
Jury  and  the  judgment  thereon  be  amended 
so  as  to  entitle  Johnson  to  a  reduction  of 
Flanner's  claim  against  him  to  $4,340.73, 
instead  of  $4,540.73,  and  that,  thus  amend- 


ed, said  judgment  be  affirmed,  the  costs  of 
appeal  to  be  paid  by  Flanner. 

Rehearing  refused. 

^^~  (4S  La.  Ann.  tM) 

MILLER  ▼.  SHUMAKBB. 

{.Swprtme  Covrt  of  Louisiana.    March  8,  1890. 
&  La.  Ann.) 

NONOOPATrVB  Wttl-B— EVICTIOS  —  SxTin—lx- 

PHOVEMBST8. 

I.  The  omission  to  make  express  mention  In  a 
nuncupative  will  by  public  act,  or  in  equivalent 
terms,  tbat  it  was  written  by  the  notary,  is  fat^ 
and  invalidates  the  instrument. 

a.  Rents  and  revenues  cannot  be  recovered 
from  a  possessor  in  good  faith,  except  from  judi- 
oial  demand,  when  evicted. 

8.  Such  possessor  cannot  be  required  to  de- 
molish works  put  up  by  him,  and  ia  entitled  to  re- 
cover from  the  owner,  on  the  Otter's  ohoioe,  either 
the  value  of  the  materials  and  the  price  of  work- 
manship, or  the  reimbursement  of  a  sum  egual  to 
the  enhanced  value  of  the  soU. 
(SyUotms  by  the  Court.) 

Appeal'  from  district  court,  parish  of 
Concordia ;  Yoong,  Judge. 

Steele  &  Da,gg,  for  appellant.  Luce  & 
Lemle,  for  appellee. 

Bbkmddez,  C.  J.  This  controversy  In- 
volves the  validity  of  an  authentic  will  of 
a  wife  In  favor  of  her  husband;  the  liabil- 
ity of  the  latter  for  rents,  since  the  death 
of  the  former,  of  property  left  by  her,  and 
of  which  he  had  possession ;  the  right  of 
the  husband  to  recoverfromthesuccession 
certain  money  claims  which  he  sets  up, 
should  the  will  be  annulled.  The  plaintiO, 
who  is  the  sister  of  the  deceased  wife, 
charges  the  nullity  of  the  will,  which  is  the 
in  the  nuncupative  form,  by  public  act,  on 
the  main  ground  that  It  does  not  appear 
from  its  Contract  that  it  was  written  by  the 
notary  who  received  It.  It  would  be  cum- 
bersome to  incorporate  here  the  proceB- 
verbal  of  the  making  of  the  will,  as  pre- 
pared by  the  notary.  It  suffices  to  say 
that  there  was  made  by  that  official  no 
statement  that  he  has  written  the  will, 
and  that  the  omission  to  make  express 
mention  of  that  important  fact  is  fatal  to 
the  validity  of  the  instrument,  as  no  proof 
can  be  adduced  aliunde  to  supplement  the 
omission.  The  notary  declares  that  he 
wa«  called  on  by  the  testatrix  "to  write, 
at  her  dictation,  her  last  will  and  testa- 
ment;" that  she  did  "dictate  to  me  [him] 
the  following,  as  her  last  will  and  testa- 
ment,"  which  It  Is  needless  to  transcribe; 
and  he  concludes  by  stating  that  the  tes- 
tatrix, having  heard  the  will  read,  de- 
clared, etc.  Surely,  from  thatstateraent, It 
appears  that  the  notary  was  called  on  to 
write  the  will ;  that  the  testatrix  dictated 
it,  and  that  it  was  read  to  her;  but  it  does 
not  appear  that  the  notary  wrote  it  down 
after  the  dictation.  Thereisnothinglnthe 
language  used  from  which  it  canbededuced 
that  iie  did  so.  He  ought  to  have  so  declared 
expressly,  or  used  analogous  terms.  His 
failure  to  have  done  so  carries  the  invalid- 
ity of  the  instrument.  It  makes  no  differ- 
ence tliat  in  truth  he  did  write  It,  for  It  is 
a  circumstance  which  cannot  be  legally  es- 
tablished otherwise  than  by  the  declara- 
tion of  the  fact  by  the  notary  in  the  act  it- 
self.   Article  1578,  Rev.  Civil  Code,  aud  the 
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Jurisprudence  expounding  it,  unmercifully 
demand  that  express  mention  be  made  of 
the  dictation,  writing  down,  and  reading, 
and,  for  a  failure  to  observe  the  formali- 
ties prescribed,  the  subsequent  article  1595 
emphatically  declares  that  the  testament 
shall  be  null  and  void.  It  is  useless  to  re- 
fer specifically  to  other  authorities  to 
show  that,  unless  the  notary  declares  that 
he  has  written  down  the  will,  or  employs 
words  of  equivalent  import,  the  will  is  a 
nullity. 

There  can  be  no  doubt  that,  under 
the  proof  and  the  admission,  the  plain- 
tiff lathe  nearest  of  kin  of  the  deceased,  and 
therefore  her  sole  heir  at  law.  She  is  con- 
sequently entitled  to  be  so  recognized,  and 
has  a  standing  in  court  to  make  further 
demands.  She  claim9  that  the  defendant, 
her  sister's  surviving  husband,  owes  her 
the  rent  of  the  property  left  by  his  de- 
ceased wife,  from  the  time  of  her  death  up 
to  settlement,  at  therateof  $25  per  month. 
To  this  the  defendant  answers  that,  be- 
ing a  possessor  in  good  faith,  be  is  not 
accountable  for  such  rents,  which  be  be- 
Bides  denies  having  received. 

The  defendant  was  in  possession  of  the 
property,  not  merely  by  virtue  of  the  will 
by  which  it  was  bequeathed  to  him,  but 
of  a  judicial  decree,  which  ordered  "that 
its  provisions  be  executed."  Neither  the 
■will,  nor  the  decree  made  to  carry  it  out, 
■were  absolute  nullities ;  for  their  validity 
could  have  been  acquiesced  in,  expressly  or 
Impliedly,  as  being  in  favor  of  private  indi- 
viduals. 

By  the  lapse  of  time,  five  years,  (Rev. 
Civil  Code,  art.  3542,)  an  action  to  annul 
it  would  have  been  barred.  The  defend- 
ant was  in  good  faith  when  he  deposited 
the  will  in  court;  the  offlcerwho  made  the 
decree  tor  its  execution  thought  it  was  a 
valid  will;  the  attorneys  who  presented  it 
to  the  court  were  under  the  same  impres- 
sion ;  the  plaintiff  herself  and  her  counsel, 
for  a  time,  did  not  suspect  its  invalidity, 
lor  a  claim  for  money  was  made  by  them 
from  the  defendant,  treating  him,  as  it 
were,  as  the  testamentary  heir  of  the  de- 
ceased. The  defendant  has  set  up  the  fact 
of  this  claim  as  an  estoppel,  shutting  out 
plaintiff  from  the  present  suit;  but  it  has 
none  of  the  eRsentiul  elements  which  can 
affix  upon  it  the  character  of  a  formal  and 
knowing  acknowledgment  of  the  will  as  a 
valid  instrument,  and  cannot,  therefore, 
be  considered  as  a  ratification  of  an  act  as 
valid  which  was  known  not  to  be  so.  It 
can  serve,  however,  to  show  that  the  de- 
fendant could  be  in  good  faith  when  he 
treated  the  will  as  valid,  or  that  his  wife's 
sister,  the  only  person  who  could  have 
raised  adverse  rights,  herself  had  taken  itto 
be  so.  Viewed  as  a  possessor  in  good  faith, 
the  defendant  cannot  be  held  responsible 
tor  all  the  rents  claimed.  The  district 
Judge,  after  hearing  the  evidence  adduced, 
thought  that  the  rent  could  be  put  down 
at  S17.50  per  month,  and  rightly  allowed 
it  from  the  date  of  Judicial  demand.  The 
plaintiff  further  claims  the  value  of  prop- 
erty of  the  wife  alleged  to  have  been  dis- 
posed of  by  the  husband  since  the  death. 
The  record  does  not  show  that  the  defend- 
ant has  done  any  such  act.  The  district 
Judge  thus  found,  and  so  do  we. 


In  his  reconventional  demand,  the  de- 
fendant had  set  up  claims  aggregating  f2,- 
075,  which  were  allowed  below  to  the  ex- 
tent of  $678.50  only.  In  his  brief  on  ap- 
peal, the  defendant  has  stated  the  dilTer- 
ent  items  on  which  he  now  insists,  and 
which  sum  up  $1,122.  The  items  for  $450 
for  improvements  put  upon  the  property 
of  the  wife  before,  and  for  $250  for  similar 
improvements  after,  her  death,  have  been 
formally  admitted  as  correct.  The  plain- 
tiff, however,  contends  that,  having  made 
an  election  under  article  508,  Rev.  Civil 
Code,  this  demand  can  be  settled  by  the 
defendant  taking  and  removing  the  build- 
ing ;  but  that  very  article,  in  its  last  par- 
agraph, expressly  provides  that,  if  the  edi- 
fices or  works  have  been  made  by  a  third 
person,  evicted  and  not  sentenced  to  make 
restitution  of  fruits,  because  such  person 
possessed  bona  Sde,  the  owner  shall  not 
have  the  right  to  demand  the  demolition 
of  the  works,  but  shall  have  his  choice,  ei- 
ther to  reimburse  the  value  of  the  materi- 
als and  the  price  of  workmanship,  or  to 
pay  a  sum  equal  to  the  enhanced  value  of 
the  soil.  The  remaining  items  — one  of 
$150,  paid  by  the  husband  out  of  his  sepa- 
rate funds,  to  extinguish  a  mortgage  on 
the  wife's  property ;  another  for  $100,  to 
pay  fees  to  an  attorney ;  another  for  a 
like  amount,  paid  for  her  account;  and 
another  for  $30,  paid  in  the  same  way; 
and  finally  one  for  funeral  expenses  for 
$42 — are  not  so  well  established  as  to  be 
allowed  in  full.  The  district  judge  who 
heard  the  numerous  witnesses  who  testi- 
fied in  the  case  and  the  defendant  himself 
came  to  the  conclusion  that  he  was  enti- 
tled to  recover  $578.50  only.  The  appeal 
was  taken  by  the  defendant,  and  the  plain- 
tiff, answering,  joined  in  the  same,  pray- 
ing for  an  affirmance  of  the  judgment  as 
far  as  it  benefits  her,  and  its  reversal  oth- 
erwise. We  think  that  the  district  Judge 
ba«  done  substantial  Justice. 

Judgment  affirmed. 

Rehearing  refused. 

~~~  (42  La.  ik.nn.  280) 

Payne  v.  James  et  aJ. 

(Supreme  Cwirt  txf  Louisiana.    March  8, 1890. 
42  La.  Acn.) 

Lbasb— Ck>vxNA»TS— Rbpaibs— Salb  bt  Lessor. 

1.  Under  a  contract  of  lease  which  binds  the 
lessee  to  keep  the  property  in  good  repair,  and  to 
surrender  it  at  the  expiration  of  the  lease  in  the 
same  good  order  in  which  he  received  it  at  the 
beginning  of  the  lease,  he  has  the  option  to  make 
the  required  or  necessary  repairs  at  the  end  of  the 
lease,  and  his  lessor  has  no  cause  of  action  tor  dam- 
ages for  his  failure  to  make  repairs  nntil  the  ex- 
piration of  the  lease. 

2.  Hence,  when  the  cause  of  action  arises,  the 
conditions  on  which  the  work  was  to  be  done  have 
ceased  to  exist,  and  in  such  a  case  the  action  for 
damages  need  not  tie  preceded  by  a  putting  in  de- 
fault of  the  lessor.  Kev.  -Civil  Ckide,  art.  1933,  ex- 
ception 1. 

8.  The  lessor,  wbo  sells  the  leased  property  dur- 
ing the  continuance  of  the  lease,  with  the  express 
reservation  of  all  his  rights  and  claims  as  lessor, 
specially  including  the  right  to  sue  for  damages 
caused  to  the  property  during  the  possession  of 
the  lessee,  has  a  legal  right  of  action  for  such 
damages  after  the  expiration  of  the  lease,  unaf- 
fected by  the  sale  made  in  the  mean  time. 
(Syllabus  by  the  Court) 
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Appeal  from  district  court,  parish  of 
West  Feliciana ;  Sempi.e,  Judge. 

H.  H.  H&U  and  S.  McC.  Lawrason,  tor 
appellant.  W.  W.  Leake  and  B.  C.  Wick- 
liffe,  for  appellees. 

PocHE,  J.  Plaintiff  claims  damages  In 
the  sum  of  f  5,000  for  alleged  violation  of  a 
contract  of  lease,  in  which  the  defendants, 
as  lessees,  had  bound  themselves  to  keep 
the  leased  premises  in  good  order  and  re- 
pair during  th-e  continuance  of  the  lease, 
and,  at  the  expiration  tliereol,  to  surren- 
der the  property  In  a  like  good  order  and 
repair,  which  they  utterly  failed  to  do. 
PlaintiQ  appeals  from  a  judgment  which 
sustained  an  exception  to  the  effect  that 
his  petition,  which  alleged  a  passivevlola- 
tion  ol  a  contract,  contained  no  averment 
that  the  debtor  had  been  put  in  default. 
Plaintiff's  counsel  argue  with  much  force 
that  the  violation  of  thecontract,  disclosed 
by  their  allegations,  is  an  active  and  not 
a  passive  violation ;  and  that  therefore  a 
putting  tn  mora  was  not  an  indispensable 
prerequisite  to  the  demand  in  damages. 
But  for  the  purposes  of  the  conclusions 
which  we  have  reached  in  the  case  we  find 
it  unnecessary  to  discuss  that  question. 
Conceding,  therefore,  for  the  argument, 
thatthe  alleged  violation  of  the  contract  is 
passive,  and  that  the  case  is  controlled  by 
the  provisions  of  article  1933  of  the  Revised 
Civil  Code,  we  think  that  plaintiff's  dnmand 
on  the  face  of  the  pleadings  Is  amply  pro- 
tected by  the  flrstexception  which  the  Code 
makes  to  the  article  under  consideration, 
and  which  reads  as  follows:  "When  the 
thing  to  be  given  or  done  by  the  contract 
was  of  such  a  nature  that  It  could  only  be 
given  or  done  within  a  certain  time,  which 
has  elapsed,  or  under  certain  circum- 
stances, which  no  longer  exist,  the  debtor 
need  not  be  put  in  legal  delay  to  entitle 
the  creditor  to  damages. "  From  the  con- 
tract, which  is  annexed  to  the  petition,  It 
appears  that  the  lease  was  for  a  term  of 
five  years,  and  that  the  clause  which  has 
a  bearing  on  the  present  controversy  reads 
as  follows:  "The  lessees  further  obligat- 
ing themselves  to  keep  the  herein  leased 
premises,  including  all  buildings,  fences, 
ditches,  improvements,  etc.,  in  good  order 
and  repair  during  the  continuance  of  this 
lease,  and  at  the  expiration  hereof  to  sur- 
render the  same  to  the  said  lessor  In  the 
like  condition,  good  order,  and  repair,  in 
which  they  acknowledge  to  have  received 
the  same. "  And  the  charge  Is  that,  in  vi- 
olation qf  their  agreement,  the  defendants 
allowed  the  buildings  to  become  dilapi- 
dated, the  fences  to  fall,  and  the  ditches 
to  become  choked  and  obliterated,  in  con- 
sequence of  which  the  lessor  was  damaged 
in  the  amount  claimed  herein. 

Under  a  proper  construction  of  the  con- 
tract it  appears  to  us  that  at  any  tlnie  be- 
fore the  expiration  of  the  lease,  even  a  few 
weeks  before  that  time,  the  lessees  could 
have  repaired  the  buildings,  rebuilt  the 
fences,  and  reopened  the  ditches,  all  in  a 
manner  sufficient  to  hare  restored  the 
leased  premises  in  the  same  good  order 
and  repair  in  which  they  had  received 
them.  In  such  a  case,  the  lessor  would 
have  had  no  cause  of  complaint  under  the 
law.     It  Is,  on  the  other  hand  equally 


clear  that  It  was  too  late  for  the  leasees 
to  undertake  such  works  and  repairs  after 
the  expiration  of  the  lease.  Hence  it  fol- 
lows that  the  time  for  action  on  the  part 
of  the  lessor  did  not  occuror  arise  until  or 
before  theexplratlonof  the  lease,  although 
he  had  already  suffered  apparent  dam- 
ages. But  at  that  time  the  circumstances 
under  which  the  lessees  could  restore  the 
leased  plantation  to  proper  repair  and 
good  order,  and  which  were  their  posses- 
sion of  the  premises  as  lessees,  had  ceased 
to  exist.  It  is  therefore  apparent  that 
when  the  obligation  of  the  lessees  to  re- 
store the  leased  premises  to  good  order 
and  repair  for  the  purpose-of  surrendering 
the  same  to  the  lessor  culminated,  the  lat- 
ter had  yet  no  authority  in  law  to  require 
the  necessary  repairs,  and  that  his  rights 
only  accrued  at  the  very  moment  that  th« 
possession  of  the  premises  reverted  to  him 
under  the  contract.  But,  aa  we  have 
said,  it  was  then  too  late  to  coerce  the 
lessees  to  a  specific  performance,  and  the 
law  cannot  impose  a  useless  proceeding  as 
a  prerequisite  to  a  legal  demand.  Beck  v. 
Fleltas,  37  La.  Ann.  493. 

We  therefore  conclude  and  we  hold  that 
In  this  case  the  law  could  not  and  did  not 
require  that  plalntlfi's  demand  Hhould 
have  been  preceded  by  a  putting  In  default. 

In  plaintiff's  petition  it  Is  averred  that, 
nearly  a  year  before  the  expiration  of  the 
lease,  he  had  sold  and  parted  with  the  pos- 
session of  the  leased  plantation ;  and  that 
circumstance  is  made  the  ground  of  a  sec- 
ond exception  on  the  part  of  the  defend- 
ants, wbo  urge  that,  this  sale  having  been 
made  before  the  time  for  repairing  had 
elapsed,  plaintiff  has  no  Interest  In  the  val- 
ue of  said  repairs.  An  easy  answer  to 
tliat  contention  would  be  that  the  lessor 
is  not  here  claiming  the  value  of  the  n^- 
lected  or  omitted  repairs.  His  demand  is 
for  the  damages  caused  to  his  property 
by  the  neglect  or  failure  of  the  lessees  to 
make  the  repairs  and  works  stipulated  in 
the  contract.  In  his  petition  he  avera 
that,  owing  to  the  dilapidated  condition 
of  the  plantation,  as  a  result  of  the  lessees' 
violation  of  their  obligation,  he  was  com- 
pelled to  accept  as  purchase  price  thereof 
$5,000  less  than  would  have  been  its  actual 
or  market  value  If  the  same  had  been  In 
proper  repair,  or  in  the  same  order  In 
which  the  lessees  had  received  it  at  the 
commencement  of  the  lease. 

We  are  clear  in  the  opinion  that  such  al- 
legations unquestionably  disclose  an  ac- 
tionable Interest  in  thecomplalning  lessor. 
But  the  present  case  Is  stIU  stronger. 
Plaintiff  alleges  that,  In  the  act  of  sale 
which  he  made  of  the  property,  he  special- 
ly reserved  all  his  rights  and  claims  as  les- 
sor, including  In  terms  the  right  to  sue  fur 
the  recovery  from  the  said  James  and 
Tragerof  all  damages  which  thesaid  plan- 
tation should  have  sustained  wbileln  their 
possession.  It  has  been  held  that  in  our 
jurisprudence  "the  purchaser  of  property- 
Is  presumed  to  acquire  all  actions  appur- 
tenant to  the  property,  and  necessary  to 
Its  perfect  enjoyment ;  but,  as  to  damages 
actually  suffered  by  the  vendor  before  tbe 
sale,  they  are  yjersonal  to  him,  and  canno't 
be  recovered  by  the  purchaser,  without  an 
express  subrogation."    Clark  v.  Warner, 
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6  La.  Ann.  408.  In  this  case  the  damages 
claimed  by  the  lessor  werecontinuouslrum 
the  beglnninf;  to  the  end  of  the  lease,  and  an 
amount  of  $5,000  is  alleged  to  hare  been  al- 
ready occasioned  at  the  time  of  the  sale, 
although  the  right  to  claim  the  same  had 
not  yei  accrued ;  and  the  vendor,  far  from 
subrogating  bis  right  to  claim  these  dam- 
ages, to  his  vendee,  specially  reserved  his 
right  of  action  thereunder.  Heuce  we  con- 
clude that  there  is  no  merit  in  the  second 
exception. 

We  note  that  the  district  Judge  rested 
bis  decree  exclusively  on  the  strength  of 
the  first  exception,  without  reference  to 
tbe  second.  But  both  were  means  of  de- 
fense submitted  below,  and  both  were 
proper  subjects  of  Judicial  consideration 
on  appeal,  and  the  ends  of  justice  were 
best  subserved  by  disposing  of  both  at 
this  time.  Macready  v.  Schenck,  41  La. 
Ann.  450,6  South.  Rep.617.  It  is  therefore 
ordered  that  the  Judgment  appealed  from 
be  annulled,  avoided,  and  reversed;  that 
the  excei)tion8  herein  interposed  by  the  de- 
fendants be  overruled  and  dismissed  at 
their  costs  in  both  courts,  and  that  the 
cause  be  remanded  to  tbe  district  court 
for  farther  proceedings  according  to  law. 

Fenner,  J.,  recuses  bimseU  on  account 
of  affinity  to  plaintiff. 


(tt  La.  Ann.  »» 

State  v.  Richmond. 

(Siimvme  Court  of  Louisiana.    Karoh  17,  1800. 
42  La.  Aan.) 

HCRDin — ^Ijtoiotmbnt — ^Btidbnob — Jubt. 

1.  An  indictment  charging  that  the  accnsed 
"did  kill  and  mnrder  a  female  child,  whose  name 
is  to  tbe  said  jnrors  unknown, "  contains  a  suffi- 
cient description  of  the  deceased. 

2.  Expert  testimon;  is  inadmissible  for  the 
pnrpose  of  proving  that  puerperal  mania  is  of  com- 
mon occurrence  at  child-birth,  in  tbe  absence  of  all 
proof  tending  to  show  any  mental  derangement  at 
tbe  time  she  gave  birth  to  the  child. 

8.  Proof  of  a  separation  of  the  members  of  the 
jnry,  during  tbe  time  of  their  deliberations,  some 
of  them  sleeping  in  a  room,  and  some  in  an  adjoin- 
ing hall;  some  remaining  in  the  room,  while  oth- 
ers walked  out  on  a  gallery,— ia  insufficient  to  vi- 
tiate their  verdict;  because  such  a  separation  is 
not  auch  as  to  have  necessarily  or  reasonably  pre- 
judiced the  rights  of  the  accused. 

4.  A  juror  Is  att  incompetent  witness  by  whom 
to  impeach  the  verdict  of  the  Jury  of  which  he  was 
•  member. 
(SyUatnu  by  0ie  Court.) 

Appeal  from  district  court,  parish  of  Ver- 
million ;  Edwards,  Judge. 

Walter  H.  Rogers,  Atty.  Uen.,  for  the 
State.    A.  &  C.  FonteUeu,  for  appellant. 

Watkinb,  J.  The  accused  was  Indicted 
on  tbe  chaise  of  murder,  convicted  of  man- 
alaugbter,  and  sentenced  to  10  years'  im- 
prisonment at  hard  labor,  and  from  tbe 
judgment  and  sentence  has  appealed.  The 
causes  assigned  for  relief  are  that  the 
judge  erred  (1)  In  overruling  her  motion  to 
quash  the  bill  of  indictment;  (2)  in  disal- 
lowing certain  testimony ;  and  (3)  in  refus- 
ing a  new  trial. 

1.  The  indictment  charges  "that  one 
Polly  Richmond  unlawfully,  willfully,  fe- 
loniously, and  of  her  malice  aforethought 
did  kill  and  murder  a  female  child,  whose 


name  Is  tothesaid  Jurors  unknown ;"  and 
the  ground  of  objection  is  that  the  de- 
scription of  the  deceased  was  Insufficient. 
In  counsel's  brief,  his  contention  is  that, 
"the  deceased  being  a  new-bom  bube,  and 
the  offspring  of  tbe  accused,  it  was  neces- 
sary that  the  Indictment  should  have  set 
out  the  name  of  its  mother."  The  objec- 
tion is  not  a  good  one.  It  was  so  decided 
in  State  v.  Bayonne,  23  La.  Ann.  78.  and 
that  decision  Is  In  keeping  with  common- 
law  authorities.  Whart.  Crim.  PI.  &  Pr. 
5§  104,  HI. 

2.  Tbe  accused  offered  a  physician  as  an 
expert  witness  by  whom  to  prove  that 
puerperal  mania  or  insanit.v  was  a  com- 
mon disease  after  child-birth,  and  often 
took  on  the  form  of  homicidal  mania,  and 
the  trial  Judge  disallowed  tbe  testimony, 
because  no  proper  foundation  had  been 
laid  for  its  Introdnction.  In  support  of 
his  ruling,  he  states  that,  while  it  was  in 
proof  that  the  accused  occasionally  had 
spasms,  they  were  not  shown  to  have  oc- 
curred at  the  time  of  the  birth  of  the  child, 
nor  to  have  been  referable  to  it;  that,  out- 
side of  tbe  statement  of  the  accused,  there 
was  no  satisfactory  proof  that  she  was 
alone,  and  unasBlsted,  at  the  birth  of  her 
child.  We  cannot  perceive  any  analogy 
between  the  evidence  introduced  and  that 
which  was  offered  and  refused.  In  the  ab- 
sence of  all  proof  tending  to  show  any  de- 
rangement of  tbe  mind  of  the  accused  at 
the  time  she  gave  birth  to  the  child,  or,  in- 
deed, even  tending  to  show  what  was  her 
condition  at  the  time,  or  that  she  was 
alone  and  unattended,  expert  testimony, 
like  that  in  question,  could  serve  no  valu- 
able purpose,  and  was  inapplicable  and 
inadmlBsible,  and  properly  rejected.  It 
was  irrelevant. 

8.  The  grounds  assigned  for  a  new  trial 
are  (1)  that  the  jury  separated  after  they 
had  retired  to  their  room  to  deliberate  on 
their  verdict,  and.  In  so  doing,  were  guilty 
of  misconduct  that  vitiates  their  -verdict, 
which  was  subsequently  rendered;  and  (2) 
that  the  verdict  rendered  is  null  and  void, 
because  the  jury,  in  the  course  of  their  de- 
liberations, "drew  plans  and  maps  of  the 
situation  of  the  residence  of  the  defendant, 
and  of  the  distance  from  her  house  to  that 
of  her  nearest  neighbor,  whereas  no  such 
evidence  was  adduced  on  the  trial,"  and 
same  was  greatly  to  her  prejudice. 

«.  The  proof  of  a  separation  of  the  Jury 
is  that  on  one  occasion  some  of  the  jurors 
slept  in  a  room,  and  the  others  in  an  ad- 
joining hall,  notwithstanding  the  room 
was  amply  large  to  have  accommodated 
all;  that,  on  another  occasion,  two  or 
three  of  the  jurors  were  in  a  room  of  the 
building  occupied  by  thum,  out  of  the 
presence  of  an  officer,  while  the  remainder 
of  the  Jury  were  on  the  gallery  which 
fronted  the  street.  That  a  separation  will 
not  vitiate  a  verdict  unless  it  be  of  such  a 
character  that  prejudice  to  the  complain- 
ing party  may  be  expected  to  have  result- 
ed therefrom,  is  a  proposition  well  sup- 
ported by  authority.  State  v.  Vines,  34 
La.  Ann.  1073;  State  v.  Johnson,  30  La. 
Ann.  921;  State  v.  Frngfi,  28  La.  Ann. 
657;  State  v.  Turner,  25  La.  Ann.  578; 
State  T.  Forney,  24  La.  Ann.  191 ;  State  r. 
Tucker,  10  La.  Ann.  501. 
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Such  separations  as  those  described  in 
the  evidence  are  not  such  as  would  neces- 
sarily or  reasonably  hare  prejudiced  the 
accused.  There  is  no  proof  of  the  build- 
ing having  been  occupied,  at  the  time,  by 
other  persons  than  the  jury  and  sheriff,  with 
whom  any  member  of  their  body  could 
have  come  in  contact.  The  judge  enter- 
tained a  proper  appreciation  of  the  erl- 
dence,  and  held  the  separation  insufficient 
to  vitiate  the  verdict. 

b.  It  has  been  repeatedly  decided  that  a 
juror  is  an  Incompetent  witness,  by  whom 
to  impeach  the  verdict  of  a  jury  of  which 
he  was  a  member;  and  that  a  court  must 
derive  its  Information,  in  reference  to  the 
misconduct  of  a  jury,  from  some  source 
other  than  members  of  that  body.  State 
V.Caldwell, 3 La.  Ann.  436;  State  v.-Brette, 
6  La.  Ann.  652;  State  v.  Millican,  15  La. 
Ann.  557;  State  v.  Frug6,  28  La.  Ann.  657; 
State  y.  Beatty,  30  La.  Ann.  1266;  State  ▼. 
Wallman,31  La.  Ann.  146;  State  v.  Nelson, 
82  La.  Ann.  842;  State  v.  Chretien,  85  La. 
Ann.  1031;  State  v.  Price,  87  La.  Ann.  216; 
State  V.  Bates,  38  La.  Ann.  491 ;  State  v. 
Bird,  Id.  497.  This  Is  the  common-law  rale. 
Whart.  Crlm.  PI.  &  Pr.  §  847;  Whart.  Crlm. 
Ev.  §  610;  1  Bista.  Grim.  Proc.  §  1270.  As  it 
was  apon  evidence  to  be  obtained  from 
members  of  the  jury  alone  that  the  defend- 
ant's counsel  relied,  it  was  properly  re- 
fused. The  judge  correctly  overruled  the 
motion  tor  new  trial. 

Judgment  affirmed. 

(42  La.  Ann.  ITS) 

Webbb  v.  Lorio,  Sheriff,  et  al. 

(Sitpreme  Court  of  Louisiana.    Feb.  10, 1890. 
42  La.  Ann.) 

CoionnnTT  Fbopertt — Riqhtb  of  SuiirmNO 
Bpousb. 

1.  Tbere  is  nothing  in  the  jurisprudence  of  this 
state  which  prevents  the  surviving  spouse  from 
disposing  of  bis  or  her  part  of  the  community  prop- 
erty subject  to  the  debts  and  charges  of  the  com- 
munity. 

a.  The  personal  creditor  of  either  can  subject 
it,  by  seizure  and  sale,  to  the  payment  of  Ills  debt, 
subject  to  the  debts  of  the  community. 

8.  The  death  of  either  spouse  terminates  the 
community,  and  the  survivor  is  seised  of  one  un- 
divided half  of  the  community  property  alwolute- 
ly.    The  law  fixes  the  title  of  the  survivor  to  the 

Sroperty.    The  amount  of  community  debts  cannot 
etermine  the  extent  of  the  title, — malce  it  more  or 
less  than  one-half  of  the  property. 

4.  The  surviving  spouse  receives  the  property 
just  as  any  other  proprietor  receives  title  to  prop- 
erty burdened  with  debts. 

6.  It  may  be  absolute,  yet  it  may  be  divested 
by  the  creditor  who  had  claims  upon  it,  and  may  be 
seized  and  sold  to  satisfy  the  same, 

6.  The  law  provides  the  mode  for  the  settle- 
ment and  liquidation  of  the  community;  and,  when 
the  heirs  or  creditors  require  it,  the  succession 
must  be  administered. 

7.  No  one  can  interfere  with  the  administra- 
tion of  the  succession  by  selling  its  property,  so  as 
to  take  It  away  from  the  control  of  the  administra- 
tor. 

8.  The  sale  of  the  wife's  community  property 
transfers  all  of  her  rights  and  interest  to  said  prop- 
erty. The  purchaser,  however,  acquires  no  great- 
er right  to  said  property  than  the  widow  in  com- 
mnnity  had  to  the  same.  It  passes  subject  to  com- 
munity debts  and  the  right  of  the  creditor,  through 
an  administrator,  to  manage  the  same  for  the  pay- 
ment of  these  debts.  The  property  mnst  be  left, 
when  the  succession  is  under  administration,  with 
the  succession  effects,  until  final  settlement,  when 


the  purchaser  will  receive  the  property  If  the  in- 
cumbrances have  been  paid,  or  what  remains  in 
money,  if  it  has  been  necessary  to  sell  the  property 
to  pay  the  debts  of  the  community. 
[Syllainig  by  the  Court) 

Appeal  from  district  court,  parish  of  La- 
fourche; Bkattie,  Judge. 

L.  P.  CaJUouet,  for  appellant.  Knob- 
lock  &  Moore,  for  appellee. 

McEnery,  J.  F.  Hollander  &  Co.,  judg- 
ment creditors  of  Mrs.  J.  R.  Le  Blanc,  the 
surviving  widow  of  J.Rosmund  Le  Blanc, 
Issued  an  execution  on  their  judgment, 
seized  and  advertised  for  sale  the  undivid- 
ed half  of  certain  real  estate  as  the  prop- 
erty of  the  defendant  in  execution.  The 
sale  was  arrested  by  an  injunction  taken 
out  by  J.  Albert  Webre.  In  the  petition  for 
the  injunction,  it  is  alleged  that  the  plain- 
tlB  in  injunction  is  a  creditor  of  the  succes- 
sion of  J.  E.  Le  Blanc,  who  died  in  1887,  in 
the  sum  of  $500,  and  that  there  are  other 
creditors  of  the  succession  of  Le  Blanc,  and 
of  the  community  which  existed  between 
him  and  the  surviving  widow,  and  that 
there  are  no  assets  to  meet  said  claims  ex- 
cept the  property,  the  undivided  half  of 
which  was  under  seizure,  and  about  to  be 
sold,  by  the  personal  creditor  of  Mrs.  Le 
Blanc ;  that  the  said  Mrs.  Le  Blanc  is  not 
the  owner  of  the  undivided  half  of  said 
property  by  an  absolute  and  indefeasible 
title,  but  bad  only  a  residuary  interest 
therein,  dependent  on  the  settlement  of  the 
community;  that  all  the  said  judgment 
creditors  can  seize  and  sell  is  the  right, 
title,  and  Interest  in  and  to  the  undivided 
half  of  the  community  property ;  that,  as 
the  community  was  greatly  involved,  the 
sale  of  the  undivided  half  of  the  community 
to  pay  the  individual  debts  ofthesurviving 
spouse  would  greatly  Injure  and  depreci- 
ate the  value  of  the  property;  that  he  had 
applied  for  the  administration  of  the  sac- 
cession  of  Le  Blanc,  which  was  pending, 
awaiting  legal  delays,  before  his  final  ap- 
pointment. The  application  to  adminis- 
ter was  made  after  the  execution  issued, 
on  the  judgment  and  the  seizure  of  the 
property.  The  injunction  issued  on  the 
day  of  sale.  The  defendants  in  Injunction 
filed  a  motion  to  dissolve  on  the  face  of  the 
papers  "for  the  reason  that  plaintiff  is 
without  any  warrant  of  law,  so  far  as  la 
disclosed  on  the  face  of  his  petition,  to  in- 
voke the  equitable  writ  of  injunction."* 
This  motion  was  sustained  by  the  district 
judge,  and  from  a  judgment  thereon  dis- 
solving the  Injunction  the  plaintiff  ap- 
pealed. 

The  question  presented  is,  has  the  sur- 
viving wile  such  an  ownership  In  the  un- 
divided and  unliquidated  community 
property  that  It  can  be  seized  and  sold 
for  her  individual  debts?  Thereisnothing 
In  the  Jnrisprudeuce  of  this  state.  In  the 
Code,  or  the  decisions  of  the  court,  to  pre- 
vent the  surviving  spouse  from  disposing 
of  his  or  her  part  of  the  community  prop- 
erty subject  to  the  debts  and  charges  of 
the  community.  Therefore,  the  individual 
creditors  of  either  can  subject  it  by  seizurA 
and  sale  to  the  payment  of  his  debt,  sub- 
ject, of  course,  to  the  debts  of  the  communi- 
ty. After  the  death  of  the  husband  or  wife, 
the  community  is  terminated,  and  the  sur- 
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vivor  and  the  heirs  of  the  deceased  each 
become  tieised  ol  the  undivided  half  of  the 
property  Rabject  to  the  payment  of  the 
debts.  The  law  fixes  the  title  to  the  com- 
munity property  of  the  surviving  spouse. 
It  is  an  absolute  and  indefeasible  title  to 
one-bull  of  the  community  property.  This 
title  can  be  divested  by  the  creditor  of  the 
community  in  the  manner  pointed  out  by 
law,  by  Its  sale  to  pay  debts  and  to  settle 
the  community.  The  amount  of  the  debts 
cannot  determine  the  extent  of  the  title, — 
make  It  more  or  less  than  one-half.  The 
surviving  spouse  receives  the  property 
Just  as  any  other  proprietor  receives  title 
burdened  with  debts.  The  title  may  be 
absolute  and  Indefeasible,  yet  it  may  be 
divested  by  the  mortgage  creditor,  by  seiz- 
ure and  sale  of  the  property  resting  in  it, 
when  he  acquired  it  either  by  inheritance 
or  purchase. 

In  the  instant  case,  Mrs.  Le  Blanc  Is  the 
owner  of  one-half  of  the  community  prop- 
erty acquired  during  her  marriage  with 
ber  deceased  husband.  Oale  v.  DaviB,  4 
Mart.  (La.)  653;  Dickson  v.  Dickson,  36 
La.  Ann.  453;  Hart  v.  Foley,  1  P.ob.  (La.) 
378.  As  stated  In  Dickson  v.  Dickson,  re- 
ferred to:  "The  widow  and  the  heirs  take 
the  estate  absolutely,  subject  to  the  debts 
and  charges  against  it;  and  all  that  is 
meant  by  'residuary  rights'  Is  that  the 
propertyis  thus  incumbered."  Inthesame 
case  this  court  announced  three  proposi- 
tions as  having  been  fully  recognized  by 
our  jurisprudence,  and  said:  "In  either 
case  the  widow  and  beirs  can  mortgage 
their  Interest  in  such  property.  If  It  be  real 
estate;  and  the  creditor  acquiring  such 
mortgage  is  entitled,  in  case  ol  non-pay- 
ment, to  have  it  seized  and  sold  to  satist} 
his  'claim,  subject  to  be  expropriated  oi 
outranked  only  by  creditors  of  the  com- 
munity and  of  the  succession  of  the  de- 
ceased spouse,  and  whose  mortgage  wa£ 
recorded  anterior  to  his  own ;  the  succes- 
sion creditors,  however,  to  be  paid  out  of 
succession  property. "  The  law  provides 
the  mode  forthesettementand  liquidation 
of  the  community ;  and,  when  the  heirs  or 
creditors  require  it,  the  succession  must  be 
administered.  The  succession  of  Le  Blanc 
and  the  community  owed  debts,  and  an 
administration  of  the  same  was  necessa- 
ry. Chapter  6,  §  3,  Rev.  Civil  Code;  Suc- 
cession of  Scott,  41  La.  Ann.  668,  6  South. 
Rep.  702.  No  one  can  interfere  with  the 
administration  of  the  succession  by  selling 
its  property,  and  taking  It  away  from  the 
control  of  the  administration.  Suye  v. 
Price,  30  La.  Ann.  93;  Gestae  v.  Florance, 
31  La.  Ann.  493;  Dickson  v.  Dickson,  32  La. 
Ann.  272. 

In  the  case  of  Dreyfus  v.  Richardson,  33 
La.  Ann.  602,  we  understand  that  the  la- 
Jiinction  was  sustained  so  as  to  prevent 
the  property  from  being  taken  from  the 
possession  of  the  administrator.  The 
court  said:  "Whether  the  holder  and 
owner  of  such  claim  and  security,  how- 
ever legal  the  same  may  be,  can  proceed, 
via  execativa,  and  have  the  property  com- 
posing the  security  seized  and  sold  while 
the  succession  of  which  thi;  property  forms 
part  is  still  under  administration,  so  as  to 
strip  the  succession  representative  of  the 
possession  to  which  he  would  be  other- 


wise entitled  tor  the  liquidation  of  the  suc- 
cession affairs.  The  law  negatives  the 
question.  It  is  manifest  that  what  the 
heir  himself  could  not  do  his  transferee  or 
creditor  cannot. "  And  to  the  same  effect 
is  the  decision  of  Deblieux  v.  Uotard,  31 
La.  Ann.  194.  In  this  case  the  executor 
answered,  as  garnishee,  that  he  had  in  his 
possession  property  and  effects  belonging 
to  the  Judgment  debtor  Hotard,  one  of 
the  heirs.  The  motion  of  plaintiff  was 
that,  as  ho  had  answered  that  he  had 
property  and  effects  belonging  to  the  judg- 
ment debtor,  that  the  said  executor  "be 
ordered  to  turn  over  into  the  hands  ol  the 
sheriff  all  the  property,  rights,  credit,  and 
money  now  under  his  control,  when  same 
shall  be  come  due,  and  that  same  be  ap- 
plied to  satisfy,  as  far  PS  it  may,  the  writ 
of  ff.  fa. in  the  hands  of  said  sheriff  against 
Joseph  Hotard."  "It  is  manifest,"  said 
the  court,  "that  until  said  succession  is 
administered,  and  its  debts  and  legacies 
paid,  the  executor  cannot  be  compelled  to 
surrender  the  property,  or  any  part  there- 
of."  The  question  as  to  the  validity  of 
the  seizure  by  garnishment  was  not  raised. 

In  the  Instant  case,  from  what  we  have 
said,  we  are  ol  the  opinion  that  the  seizure 
was  legal  and  valid,  as  it  was  of  the  un- 
divided half  Interest  ol  Mrs.  Le  Blanc  to 
the  community  property,  and  a  sale  ol 
the  same  under  the  seizure  would  transfer 
all  of  her  right  and  Interest  on  said  prop- 
erty to  the  purchaser.  Buthecouldacquler 
no  greater  rights  than  Mrs.  Le  Blanc  had 
to  said  property.  She  acquired  it  at  the 
dissolution  ol  the  community  subject  to 
c6mm  unity  debts,  and  the  right  ol  the 
creditor  to  settle  and  liquidate  the  com- 
munity. Thecreditors  have  asserted  their 
rights  by  an  application  to  administer  the 
succession  ol  Le  Blanc  and  the  commu- 
nity, and  to  settle  and  liquidate  the  same. 
The  creditor  ol  Mrs.  Le  Blanc  cannot  in- 
terfere with  this  administration  by  taking 
the  community  property  from  the  ad- 
ministrator. II  sold,  it  must  be  left  in  the 
succession,  under  the  control  of  the  ad- 
ministrator, until  final  settlement,  and  the 
ascertainment  of  Mrs.  Le  Blanc's  Interest, 
either  in  money  orproperty.  Thepuchaser 
would  occupy  the  same  relation  to  the 
community  as  Mrs.  Le  Blanc.  The  cred- 
itors, through  an  administrator,  adminis- 
ter the  succession  for  their  benefit.  He  Is 
their  agent  or  trustee.  If  the  community 
debts  are  paid,  the  widow  will  receive  her 
half  of  the  community ;  and.  If  it  has  been 
necessary  to  sellthesame  property  to  pay 
debts,  she  will  receive  In  money  the  one- 
half  of  the  excess  ol  the  proceeds  of  sale  de- 
voted to  this  purpose. 

From  the  views  we  have  expressed,  we 
conclude  that  the  sale  ol  the  property 
seized  in  this  case  should  be  proceeded 
■  with,  but  the  property  to  remain  with  the 
succession  effects,  to  be  administered  ac- 
cording to  law.  To  make  our  decree  the 
more  explicit,  we  find  it  necessary  to  set 
aside  the  decree  of  the  lower  court,  and  en- 
ter such  a  decree  as  will  conform  to  our 
views.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed 
from  be  avoided  and  reversed ;  and  it  is 
now  orderd,  adjudged,  and  decreed  that 
the  injunction  herein  be  perpetuated  only 
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BO  far  aa  to  prohibit  the  defendant  or  the 
purchaser  at  the  judicial  sale  from  talcing 
the  property  under  seizure  from  the  con- 
troi  or  poBseBsion  of  the  administrator  of 
the  succesBion  of  J.  Rosmund  Le  Blanc, 
the  name  to  remain  with  the  Buccession 
effecte,  to  be  admiuiBtered  according;  to 
law.  In  all  other  respects  the  injunction 
is  dissolved,  the  appellee  to  pay  costs  of 
appeal. 


Jennings  v.  Stats. 
(£Fuprem«  Court  of  MUHssippi.    April  28, 1890. ) 

PeBJTIRT— ImXATEBIAJ.  TsSTIItONT. 

False  testitrony,  on  trial  of  an  indictment 
for  robbery,  that  the  witness  overheard  defendant, 
at  the  trial  before  the  committlog  magistrate,  say 
to  another  person,  who  was  also  on  trial  before  tbs 
mM^istrate,  "I  do  not  believe  I  will  swear  to  that, " 
and  the  other's  reply,  "What  did  you  want  to  tell 
me  a  damned  lie  for;  yon  had  better  stick  to  it,  if 
yon  know  what  is  good  for  you, " — is  not  perjury, 
since  it  is  Immaterial  to  the  issue. 

Appeal  from  circuit  court,  Attala  coan- 
ty;  C.  H.  Campbbl,!.,  Judf^. 

Defendant,  George  Jennings,  one  Lump- 
kin, and  others  were  arraigned  before  a 
justice  of  the  peace  tor  robbery,  and,  after 
a  committing  trial,  were  held  to  answer 
in  the  circuit  court,  where  they  were  in- 
dicted. A  severance  was  demanded  and 
granted,  and  Lumpkin  was  put  upon  his 
trial.  On  the  trial,  Jennings  testified  that 
be  had  heard  he  following  conversation 
between  Lumpkin  and  one  Fuller,  at  the 
time  of  the  committing  trial  before  the  jus- 
tice of  the  peace,  to-wit,  (Lumpkin  speak- 
ing:) "I  do  not  believe  Iwlll  swear  that." 
(Fuller,  replying:)  "What  did  you  want 
to  tell  me  a  damned  lie  for ;  you  had  bet- 
ter stick  to  It  If  you  know  what  is  good 
for  you. "  Fuller  testifled  on  the  trial  of 
Lumpkin  that  no  such  conversation  had 
occurred.  Jennings,  being  Indicted  forper- 
]ury,  and  convicted,  appeals. 

Brantley  &  Smith,  for  appellant.  T.  M. 
Miller,  Atty.  Gen.,  tor  the  State. 

Woods,  C.  J.  Many  errors  are  assigrned, 
but  we  confine  our  consideration  to  that 
one  which  brings  under  review  the  mate- 
riality of  the  alleged  false  swearing.  To 
amount  to  perjury  in  law,  the  false-swear- 
ing must  have  been  done  with  reference  to 
some  matter  material  to  the  determina- 
tion of  the  issue  involved.  It  may  be,  and 
It  doubticBS  is,  true  that  Jennings  did  not 
hear  the  conversation  to  which  he  deposed, 
between  the  witness  Fuller  and  his  co-de- 
lendant  in  the  original  case,  Lumpkin; 
bnt  It  is,  to  our  mind,  too  clear  to  admit  of 
controversy  that  the  alleged  false-swear- 
Ing  was  touching  a  wholly  Immaterial 
matter,  and  was  not  therefore  perjury. 

Beversed  and  remanded. 


EuBANKB  V.  State. 
(Supreme  Cowt  of  Mississippi.   April  28, 1890.) 

CbIHTKAI.  IiAW — COMMBHTS  ON  DEVXNSANT'S  PaII/- 
DBE  TO  TBSTrPT. 

Under  Code  Miss.  §  1608,  allowing  the  ac- 
cused to  testify  in  his  own  behalf  in  any  proseou- 
tion  for  an  offense  aeainst  the  person  or  property 
of  another,  and  providing  that  nls  failure  to  do  so 
in  any  case  shall  not  prejudice  him,  or  l>e  com- 
mented on  by  counsel,  comments  of  the  district  at- 


torney on  the  failure  of  defendant  to  testify  on  a 
trial  for  burglary  are  ground  for  reversal  of  s 
judgment  of  oonviotion. 

Appeal  from  circuit  court,  Noxubee 
county ;  S.  H.  Tebral,  Judge. 

Lewis  Eu  banks  was  Indicted  for  burglary 
and  larceny,  and  on  his  trial  did  not  tes- 
tify In  his  own  behalf.  The  statute  per- 
mits the  defendant  to  testify  in  his  own 
behalf,  but,  If  he  falls  to  do  so,  prohibits 
the  district  or  prosecuting  attorney  from 
commenting  on  his  failure  to  testify.  In 
this  case  the  district  attorney  did  com- 
ment on  the  failure  of  the  defendant  totes- 
tif.v.  From  a  verdict  and  judgment  of 
guilty  defendant  appeals.  Code  Miss.  { 
1603,  provides  that  "the accused  shall  be  a 
competent  witness  for  himself  In  any  pros- 
ecution for  an  offense  committed  on  or 
against  the  person  or  property  of  another ; 
•  •  •  and  the  failure  of  the  accused  in 
any  case  to  testify  in  his  own  behalf  shall 
not  operate  to  his  prejudice,  nor  be  com- 
mented on  by  counsel. " 

John  E.  Madison,  tor  appellant. 

Cooper,  J.  For  the  conduct  of  the  dis- 
trict attorney  in  commenting  before  the 
Jury  on  the  failure  of  the  defendant  to  tes- 
tify in  his  own  behalf,  which  the  statutw 
expressly  and  clearly  forbids,  the  Judg- 
ment Is  reversed,  and  a  new  trial  awarded. 

(«7  Hlsa  (Tg) 
LouiSYiLi^  Baneinq  Co.  v.  Paine. 
(SvDpreme  Cowt  of  iSia^Mipppi.    Hay  12, 1890.> 

Ihsolvint  Bank— Dibectior  to  Pat  Dxbts — 
Tkdst. 
A  person  directed  his  bank  to  pay  certain 
debts,  which  would  mature  during  his  absence, 
and  gave  a  check  to  cover  the  amount.  The  bank 
paid  one  creditor  with  a  sight  draft  on  its  own  cor- 
respondent, and  failed  before  the  draft  was  paid. 
A  receiver  was  appointed,  and  plaintiS,  holder  of 
the  draft,  filed  a  mil  to  have  the  receiver  declared 
a  trustee  of  the  assets  for  its  benefit.  Held,  that  a 
trust  was  not  created  by  the  mere  revocable  direc- 
tion of  the  debtor.to  which  plaintifl  was  not  a  party. 

Appeal  from  chancery  court,  Monroe 
county;  B.  McFarland,  Chancellor. 

One  Mayer,  having  on  deposit  with 
Gattman  &  Co.,  bankers  of  Aberdeen,  more 
than  $18,000,  and  being  about  to  start  to 
New  York,  and  owing  sundry  debts  which 
would  mature  during  his  absence,  and  de- 
string  to  provide  for  their  payment,  on 
February  14,  1888,  drew  his  check  on  Gatt- 
man &  Co.  for  amount  necessary  to  make 
such  payments,  and  left  this  check  with 
Gattman  &  Co.,  with  directions  that  the 
amount  beapplled  to  the  payment  of  these 
sundry  debts  when  due,  to  which  arrange- 
ment the  bankers,  Gattman  &  Co.,  agreed. 
Among  the  debts  wsus  one  due  to  the  ap- 
pellant,  the  Louisville  Banking  Company, 
which  would  mature  March  13,  1888.  The 
amount  of  the  check  drawn  by  Mayer- 
was  charged  up  to  him  by  Gattman  &  Co.,. 
and  on  March  13,  1888,  Gattman  &  Co., 
endeavoring  to  carry  out  the  wishes  an* 
directions  of  Mayer,  their  customer,  drew 
their  sight  draft  in  favor  of  the  Louis villo^ 
Banking  Company  on  a  New  7ork  bank, 
and  mailed  said  draft  to  the  Louisville 
Banking  Company,  with  the  request  that 
it  should  cancel  and  return  Mayer's  note, 
which  was  done.    The  draft  of  Gattman 
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&  Co.  was  forwarded  by  the  lioulsvllle 
Banking  Company  to  the  New  Yoi  k  bank 
for  payment,  which  was  refused,  because 
Gattman  &  Co.  had  no  funds  there;  said 
Gattman  &  Co.  having,  in  the  mean  time, 
failed,  and  were  attached,  and  were  whol- 
ly insolvent.  Appellee,  Paine,  was  ap- 
pointed receiver  of  the  assets  of  Gattman 
&  Co.,  and  now  has  on  band  a  sum  sutii- 
cient  to  pay  appellant's  claim.  Hence  the 
Louisville  Banking  Company  filed  this  bill, 
asserting  a  trust  on  said  funds  In  the 
hands  of  said  receiver,  and  prays  that 
it  be  enforced.  The  receiver  demurred  to 
the  bill,  said  demurrer  was  sustained,  and 
the  bill  dismissed,  from  which  decree  the 
Louisville  Banking.  Company  appealed. 
E.  H.  Briatow  and  Tboa,  B.  Sjrkes,  for 
appellant.  Sykes  A  Riobardaon  and  Oeo. 
C.  Paine,  for  appellee. 

Campbell,  J.  We  fully  approve  the 
principle  applied  in  Ryan  v.  Paine,  66 
Miss.  678,  6  South.  Rep.  8  20,  and  stand 
ready  to  apply  it  again  in  a  like  case,  but 
this  is  a  very  different  one.  Here  there 
was  no  trust.  Mayer,  the  customer  of 
the  Gattman  &  Co.  bank,  directed  it  to 
apply  a  portion  of  his  deposit  to  the  pay- 
ment of  specified  claims  thereafter  to  ma- 
ture, and  among  these  was  that  of  the 
appellant.  Gattman  &  Co.  assented  to 
this,  and  provision  for  It  was  made  by 
Mayer  drawing  his  check  on  Gattman  & 
Co.  for  the  required  sum.  The  appellant 
was  no  party  to  this  arrangement,  and 
did  not  know  of  it  when  made.  It  was 
a  mere  direction  by  Mayer  to  Gattman  & 
Co.  to  carry  out  his  wishes,  with  his  funds. 
He  bad  the  legal  right  to  revoke  the  ar- 
rangement, and  this  is  destructive  of  all 
idea  of  a  trust  in  favor  of  appellant.  Van 
Eaton  V.  Napier,  68  Miss.  220;  Trustees  v. 
Pace,  15  Ga.  486,  and  citations;  Mayer  v. 
Bank,  61  Ga.  325,  and  cases  cited;  Holies, 
Banks,  {  44 ;  1  Morse,  Banks,  §  39S,  and 
numerous  citations.  We  have  examined 
all  the  cases  cited  by  counsel  for  the  ap- 
pellant, and,  after  much  consideration  of 
this  case,  feel  no  hesitation  to  affirm  the 
decree. 

Affirmed. 


(ar  Miu.  6«s) 

OOLBBBT  et  al.  v.  Striblins. 
{Sfwprtme  Court  of  Mississippi.    Hay  12,  1890. ) 

Jxmeiaapt  bt  DsrACir  — Aotionb  Ex  CoNT&i.OTn 
— AntDim  OF  Defense. 
Where,  in  aotion  Etfainst  five  defendants 
on  a  note,  tbe  declaratiba  is  verified  under 
Aots  Miss.  IStiS,  a  46,  S  8,  and  servioeis  had  80 
days  before  tbe  return-term  on  three,  and  all  five 

Slead  the  general  issue  unverified,  plalntifl  mar 
ave  judgment  by  default  against  tbe  three  served, 
bnt  not  against  tbe  other  two,  under  section  1 
of  that  chapter,  providing  that,  where  process 
is  served  80  days  before,  actions  ex  contractu 
shall  be  triable  at  the  return-term  unless  a  mer- 
itorious defense,  supported  by  affidavit,  is  dis- 
closed by  the  answer. 

Appeal  from  circuit  court,  Lee  county ; 
L.  E.  Houston,  Judge. 

J.  L.  Fialey,  for  appellants.  Bl&tr  & 
Strtbling,  for  appellee. 

Woods,  C.  J.  The  appellee,  Stribling, 
brought  suit  on  a  promissory  note  against 


the  appellants  and  one  McPherson  in  Lee 
circuit  court.  The  declaration  was  prop- 
erly verified  by  affidavit,  and  the  summons 
was  issued  and  execut;ed  on  appellants 
Oglesby  and  Carroll,  and  on  McPherson. 
80  days  before  court.  On  the  other  two 
appellants.  Rice  and  Hall,  the  process  was 
served  less  thanSO  days  before  court.  The 
plea  of  the  general  Issue  was  interposed  on 
behalf  of  all  those  sued,  but  was  not  sworn 
to.  During  the  term,  appellee  moved  to 
strike  out  the  unsworn  plea,  and  asked 
for  Judgment  against  all  by  default;  and 
this  motion  was  by  the  court  sustained, 
and  Judgment  entered. 

The  correctness  of  the  action  of  the  court 
below  depends  upon  the  proper  construc- 
tion of  chapter  46,  Acts  1888,  entitled  "An 
act  in  relation  to  practice  in  civil  cases, 
and  to  prevent  unnecessary  delay  and  ex- 
pense in  litigation. "  By  the  first  section 
of  that  act  It  is  provided  that  all  uctlons 
ex  contra4:tu  In  the  circuit  court,  where 
process  has  been  served  30  days  before 
court,  shall  be  triable  at  the  return-term, 
except  where  defendant  disclosis  a  meri- 
torious defense  supported  by  affidavit. 
By  section  2,  suits  for  the  enforcement  of 
mechanics' liens  are  made  triable  at  the  re- 
turn-term ;  and  by  section  3,  in  all  actions 
of  tbe  character  referred  to  in  sections  1 
and  2,  the  plaintiff  may  verify  his  com- 
plaint by  affidavit,  in  which  event  the  an- 
swer shall  be  under  oath. 

The  contention  is  as  to  the  meaning  of 
the  third  section;  the  appellants' counsel 
insisting  that  actions  ex  contractu,  where 
process  has  been  personally  served  at  least 
SO  days  before  court,  ajid  mechanic's  lien 
suits,  are  triable  at  the  return-term,  and 
that  the  complaint  In  such  suits,  when 
verified  by  affidavit,  shall  be  met  by  a 
sworn  answer.  The  appellee's  contention 
is  that  section  3  makes  all  actions  ex  con- 
tractu, and  suits  to  enforce  mechanics' 
Hens,  triable  at  the  return-term.  If  the 
original  declaration  has  been  verified  by 
plaintiff's  affidavit. 

To  state  the  contention,  in  the  face  of 
the  plain  wording  of  the  act  Itself,  is  to  de- 
termine It.  It  bearsits  plain  construction 
In  its  own  open  text.  It  is  apparent  on  a 
mere  Inspection  of  the  act  that  only  ac- 
tions ex  contrnuitu  In  which  service  of  pro- 
cess has  been  had  30  days  before  court  are 
triable  at  the  return-term,  and  not  all  ac- 
tions ex  contractu  without  reference  to  the 
time  of  bringing  of  suit  and  service  of  pro- 
cess. The  act  must  be  construed  all  to- 
gether, and  Its  meaning  gathered  accord- 
ingly, and  not  by  regarding  any  single  line 
or  paragraph  alone. 

ItfoUows  tbatthe  Judgment  in  the  court 
below  as  to  McPherson  and  the  two  ap- 
pellants Oglesby  and  Carroll  was  correct, 
and  that  it  was  error  to  enter  Judgment 
against  the  other  appellants,  Rice  and 
Hall.  The  two  latter  had  not  been  served 
with  process  30  days  before  court,  and  as 
to  them  the  suit  was  not  triable  at  the  re- 
tnm-term.  The  plea  of  the  general  issue 
unsworn,  as  to  Rice  and  Hall,  was  ample 
to  prevent  any  Judgment  by  default  as  to 
them. 

Wherefore  tbe  Judgment  is  affirmed  as  to 
all  the  appellants  except  Rice  and  Hall, 
and  is  reversed  as  to  tbem. 
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SOUTHERN  EEl'OBTEB.VoL.  7. 


(Fla. 


(26  Fla.  121) 

Skinneb  et  al.  v.  Henderson  et  aJ.,  Coun- 
ty Commissioners. 

{Supreme  Cowrt  of  Florida.    March  81,  1890.) 

CotniTiBS— Taxation— BRrooES  is  Towns— In- 
junction. 

1.  Under  the  constitution  and  laws  of  this 
state,  a  county  cannot  impose  taxes  except  for 
county  purposes ;  and  the  building  of  a  bridge  In  a 
county  within  the  corporate  limits  of  a  municipal- 
ity, in  which  the  county  outside  of  those  limits  is 
In  no  wise  interested,  the  same  bein^  for  the  sole 
benefit  and  advantage  of  the  municipality,  is  not 
a  county  purpose. 

2.  Where  an  injunction  is  sought  against  a 
county  to  preventthe  appropriation  of  its  revenues 
to  aid  in  the  building  of  a  bridge  in  a  city,  and  the 
allegations  of  the  bill  are  that  the  bridge  is  on  a 
city  street,  Emd  not  a  oounty  road  or  highwajr,  and 
that  the  county  outside  of  the  city  is  no  wise  inter- 
ested in  it,  and  that  it  is  for  the  sole  benefit  and 
advantage  of  the  city,  it  is  error  to  sustain  a  de- 
murrer to  the  bill. 

S.  Bat  the  statute  authorizing  the  city  to  build 
bridges  within  its  limits  does  not  necessarily  re- 
voke the  authority  given  to  the  oounty  by  general 
statute,  without  restriction  as  to  locality,  to  build 
a  bridge  within  those  limits.  As  there  may  be 
bridges  serving  only  a  city  purpose,  so  there  may 
be  others  demanded  in  the  same  territory  for 
county  purposes;  and,  where  the  circumstances 
create  this  demand,  and  the  bridge  is  for  the  nse 
and  benefit  of  the  people  of  the  county  at  large,  or 
of  some  considerable  portion  of  them,  and  intended 
and  needed  as  well  for  those  outside  as  for  those 
inside  the  city,  the  authority  of  the  county  to  build 
it  is  not  annulled  by  the  local  city  statute. 

4.  The  circumstances  of  each  case  must  deter- 
mine the  line  of  authority,  even  where  there  is  as- 
sent of  the  municipal  government;  but,  in  case  of 
conflict  between  municipal  and  county  officials,  it 
would  seem  that  the  county  should  give  way,  in 
deference  to  the  general  policy  against  one  juris- 
diction clashing  with  another. 

5.  If  a  eounty  may  build  a  bridge  within  the 
limits  of  a  municipality  when  the  circumstances 
suit,  it  may  also  aid  the  municipality  in  building 
one  under  like  circumstances,  even  though  it  is  to 
be  constructed  under  a  contract  with  the  munici- 
pality, and  ia  to  be  under  its  control. 

{Syllainu  by  the  Court.) 

Appeal  from  circuit  court,  HillsboroDgb 
county;  G.  A.  Hanson,  Judge. 

WilUa.m  Hunter,  for  appellants.  Spark- 
man  &  Sparkm&B,  for  appellees. 

Maxwell,  J.  The  city  of  Tampa,  in 
Hillsborough  county,  made  a  contract 
with  a  certain  bridge  company  tor  the  con- 
struction ^of  a  bridge,  within  the  corporate 
limits  of  the  city,  across  Hillsborough 
river.  The  cost  of  construction  was  to  be 
f  18,800.  Upon  petition  to  the  county  com- 
missioners of  the  county  by  the  citizens  of 
Tampa,  and  application  in  behalf  of  the 
city  by  the  president  of  its  conncll,  said 
commissioners  ordered  an  appropriation 
of  $4,600  towards  the  construction  ol  the 
bridge,  to  be  paid  by  the  county,  this 
amount  being  one-third  of  the  contract 
price  for  its  construction,  and  contributed 
on  the  understanding  that  it  should  be  a 
tree  bridge.  Thereupon  appellant«  filed 
a  bill  against  the  county  commissioners, 
appellees,  praying  that  they  be  enjoined 
from  paying  out  said  amount  for  the  con- 
struction of  the  bridge.  Besides  the  fore- 
going facts  stated  in  the  bill,  it  alleges, 
among  other  things  immaterial  here,  that 
complainants  are  citizens  and  tax-payers 
of  the  county  ot  Hillsborough ;  that  the 
commissioners  levied  a  tax  tor  the  year 


1887  for  general  revenue  purposes,  which 
will  produce  a  large  surplus,  and  that 
they  did  this  for  the  purpose,  and  with  the 
Intent,  ot  assisting  the  city  ot  Tampa  "to 
build  a  bridge  across  Hillsborough  river 
on  Lafayette  street,  which  is  a  city  street, 
and  not  a  coimty  road  or  highway,"  and 
Bald  bridge  "is  to  be  entirely  and  exclu- 
siTely  under  the  jurisdiction  and  control" 
of  said  city;  that  the  county  "outside  of 
said  city  of  Tampa  is  in  no  wise  interested 
in  the  building  ot  said  bridge,  and  that 
the  same  is  for  the  sole  benefit  and  advan- 
tage ot  said  city;"  that  the  county  "re- 
ceives no  consideration  "for  said  appropri- 
ation; that  "said  bridge,  being  wholly 
within  the  corporate  limits  of  said  city, 

*  •  •  Is  entirely  a  municipal  improve- 
ment, and  the  expense  thereof  should  be 
defrayed  entirely  by  said  city;  that  the 
revenues  collected  from  your  orators  by 
county  taxation  are  not  levied  forthe pur- 
pose ot    making    such    improvements    in 

•  •  *  Tampa  or  any  other  municipality, 
and  cannot  be  legally  expended  tor  such 
purposes,  as  the  building  of  said  bridge  in 
said  city  is  not  a'  county  purpose,'  within 
the  meaning  ot  the  constitution. "  The  de- 
fendant's demurred  to  the  bill  tor  want 
of  equity,  and  the  demurrer  was,  in  effect, 
sustained,  though  the  ruling  and  order 
thereon  were  irregular;  the  order  being 
"that  the  injunction  be  denied,  and  the 
bill  dismissed."  Then  appellants  entered 
an  appeal,  but  no  point  has  been  made 
here  on  this  irregularity. 

It  is  contended  by  appellant  that  the 
money  proposed    to  be  expended   by  the 
commissioners  to   aid  In  the  building  ot 
the  bridge  Is  not  tor  a  "county  purpose," 
and  that  they  have  no  authority  to  ap- 
propriate money  raised  by  taxation  for 
the  county  to  any  other  purpose.    As  to 
their  authority,  this   is   clearly   correct. 
The  constitution  (section  5,  art.  9)  pro- 
vides that  the  "legislature  shall  authorize 
the    several    counties     and    incorporated 
cities  or  towns  in  the  state  to  assess   and 
impose  taxes  for  county  ajid  municipal 
purposes,  and  tor   no    other   purposes. " 
What  is  a  county  purpose,  as  distinguished 
from   a  municipal  purpose,  is  a  question 
arising  here,  from  the  fact  that  the  city  of 
Tampa  is  a  part  of   the  county  of   Hills- 
borough, and  from  the  further  fact  that 
the  county  is  authorized  by  statute  to 
build  bridges  In  the  county  without  re- 
striction as  to  locality,  and  that  the  city 
is  authorized  by  Its  chartertobuild  bridges 
within  Its  corporate  limits;  both   havln)^ 
authority  for  the  same  purpose   there.  If 
that  given  to  the  city  does  not  exclude  its 
territory  from  the  domain  within  the  ju- 
risdiction ot  the  county  for  such  purpose. 
Confining  oursel  ves  to  tlie  allegations   ot 
the  bill,  it  appears  that  the  building  of  the 
bridge  is  wholly  a  matter  belonging  to  the 
city  of  Tampa.    The  contract  tor  building: 
was  Its  contract.    The  highway — on  op- 
posite sides  of  the  river — to  be  connected 
by  the  bridge  is  alleged  to  be  a  city  street, 
and  not  a  county  highway;  and  it  is  fur- 
ther alleged  thatthe  county  outside  of  the 
city  is  in  no  wise  interested  in  the  building 
ot  the  bridge,  and  that  the  bridge  is   tor 
the  sole  benefit  and  advantage  of  the  city, 
being  wholly  within  its  corporate  Umlta, 
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and  entirely  a  municipal  improvement. 
Tlieae  facts,  taken  aa  true  under  the  de- 
murrer, show  that  the  expenditure  on  the 
biidt;e  would  be  tor  a  city,  and  not  a 
county,  "  purpose. "  They  do  not  present 
the  question  whether  the  county  can  build, 
or  aid  in  building,  a  bridge  in  the  city,  un- 
der any  circumstances,  or  in  other  words, 
whether  the  jurisdiction  of  the  city  entirely 
excludes  the  county  from  its  territory  for 
such  work.  If  the  constitution  will  per- 
mit requirements  of  the  county  in  its  high- 
ways, and  In  the  interest  and  convenience 
of  ail  its  citizens,  to  affect  this  question,  so 
as  to  allow  concurrent  authority  where 
the  work  will  serve  both  a  county  and  city 
purpose,  that  cannot  determine  the  case 
here,  in  its  present  shape.  As  there  may 
l>e  bridges  in  a  city  altogether  for  local 
convenience,  for  aught  that  appears  be- 
fore us  the  one  in  question  may  be  of  that 
class.  The  bill  avers  that  it  is.  We  know 
Judicially  that  Tampa  is  the  county-seat 
of  Hillsborough,  and  that  outside  of 
Tampa  there  is  habitable  territory  on  both 
sides  of  Hillsborough  river;  but  these  re- 
lations of  the  county  to  the  city  do  not  of 
themselves  authorize  the  former  to  enter 
the  latter  for  any  work  that  answers  only 
a  city  purpose,  such  as  the  bill  alleges  of 
this  bridge.  If  allowed  to  enter  at  all,  it 
must  be  for  work  that  answers  a  county 
purpose;  that  is,  work  for  the  use  and 
benefit  of  the  people  of  the  county  at  large, 
or  of  some  considerable  portion  of  them, 
and  intended  and  needed  as  well  for  those 
outside  as  for  those  inside  the  city.  The 
bill  does  not  show  that  the  bridge  is  a 
work  of  this  kind,  but,  on  the  contrary, 
shows  only  such  facts  as  bespeak  a  work 
for  merely  city  use  and  benefit.  We  think 
the  county  commissioners  are  not  author- 
ized to  aid  in  such  a  work,  and  that  their 
demurrer  totbebill  should  have  been  over- 
mled. 

While  this  conclusion  decides  the  case 
apon  the  present  record,  we  find  in  the 
argiiment  of  appellant's  counsel,  and 
in  that  of  counsel  for  appellees,  a  full 
discussion  of  the  question  whether  the 
legislative  grant  of  authority  to  the  city 
of  Tampa  to  build  bridges  within  its  cor- 
porate limits  does  not  intercept  the  gener- 
al authority  for  that  purpose  given  to  the 
county,  so  far  as  the  territory  of  the  city 
is  concerned ;  the  counsel  for  appellants 
insisting  that  it  does,  and  the  counsel  for 
appellees  that  it  does  not.  Anticipating 
that,  in  the  further  progress  of  the  case 
below,  this  question  may  be  more  perti- 
nently presented ,  our  views  on  it  now  will 
not  be  out  of  place.  The  theory  of  appel- 
lants is  that  the  officials  empowered  to  act 
in  the  management  of  county  affairs  have 
no  authority  to  expend  money  they  raise  by 
taxation  for  county  purposes  in  building 
bridges  within  the  corporat«»  limits  of  any 
municipality  in  the  county.  Whether  they 
have  or  not  is  the  question  to  be  solved.  It 
is  admitted  for  appellants  that,  if  the  coun- 
■ty  has  the  right  to  build  the  bridge,  it 
would  likewise  have  right  to  appropriate 
for  a  part  of  theexi>ense,butinsiste<]  that, 
if  it  could  uot  pay  in  whole,  it  could  not 
pay  in  part.  Then  the  problem  is,  can 
the  county  officials,  under  their  general 
authority,  and  notwithstanding  the  spe- 
T.7so.no.l7— 30 


clal  authority  of  the  city,  go  Into  the  city 
to  build  a  bridge,  or  to  act  in  conjunction 
with  the  city  for  that  purpose?  The  rul- 
ings on  this  question  are  diverse,  but  they 
all  agree  that  it  depends  on  constitution- 
al provision  or  legislative  enactment  ap- 
plicable In  the  particular  case,  with  gen- 
eral principles  of  law  to  interpret  or  con- 
strue these.  We  have  mentioned  all  there 
is  in  the  constitution  and  laws  of  this 
state  on  the  subject.  Counties  cannot  ex- 
pend money  except  for  county  purposes ; 
and,  where  a  county  and  municipality 
cover  the  same  ground,  there  is  nothing 
which  expressly  directs  whateach  may  do, 
respectively,  in  the  line  of  its  authority. 
The  nearest  approach  to  auy  decision  on 
the  question  in  this  state  is  in  the  case  of 
State  V.  Commissioners,  23  Fla.  632,  8 
South.  Rep.  164,  where  it  was  held  that 
the  establishment  of  a  municipality  on  ter- 
ritory over  which  passes  part  of  a  public 
road  established  by  the  road  authorities 
of  the  county  does  not  of  Itself  abolish  the 
road  as  a  public  highway,  nor  revoke  or 
suspend  the  powers  and  duties  of  those 
authorities  in  regard  to  it.  The  court  was 
careful  to  go  no  further.  But  in  this  de- 
cision it  appears  that  a  county  may,  under 
some  circumstances,  have  powers  and 
duties  touching  highways  In  a  city  or 
town  for  the  proper  exercise  and  enforce- 
ment of  which  it  can  be  held  responsible; 
and  the  same  would  be  true  of  a  bridge 
similarly  situated. 

There  may  be  distinctively  municipal 
purposes  in  respect  to  bridges  within  a 
corporation,  as  where  a  small  stream, 
purely  local,  and  having  no  connection 
with  county  highways,  should  be  bridged 
for  the  convenience  of  citizens  of  the  cor- 
poration; and  It  is  conceivable  that  there 
may  also  be  county  purposes  In  the  same 
respect  therein,  as  where  the  bridge  con- 
nects public  highways  of  the  county,  and 
is  of  use  and  importance  to  the  citizens  of 
the  county,  Irrespective  of  residence  in  the 
corporation,  and  especially  if  the  court- 
house of  the  county  is  in  the  corporation.* 
It  would  seem  but  just  and  reasonable. 
In  such  case,  that  the  county  should  take 
or  share  the  burden  of  furnishing  to  the 
public  the  convenience  of  the  bridge.  In 
this  connection,  it  is  worthy  of  observa- 
tion that  all  the  tax-payers  of  the  coun- 
ty— those  in  municipalities  not  excepted — 
are  required  to  contribute  to  the  revenue 
of  the  county  for  bridge  purposes,  without 
reference  to  residence.  If  residing  in  a 
municipality,  they  must  pay  a  bridge  tax 
for  any  and  every  locality  Inside  or  out- 
side thereof,  if  in  the  county;  while,  if  not 
residing  in  a  municipality,  it  appellants' 
view  is  correct,  they  cannot  he  taxed  for  a 
bridge  therein,  though  tor  a  county  pur- 
pose. It  should  not  be  assumed,  and  In 
the  absence  of  assumption  there  is  no  rea- 
son to  hold,  that  ttuch  inequality  of  tax 
burden  wasintended  to  be  imposed.  This 
involves  relieving  the  county  from  the 
burden  when  a  county  purpose  is  to  be 
subserved  in  a  municipality,  but  holding 
the  municipality  liable  for  both  county 
and  municipal  burden,  whether  in  or  out 
of  the  corporate  limits.  The  palpable  in- 
justice of  this  is  most  striking.  It  Is  noth- 
ing more  nor  less  than  imposing  a  double 
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buirden  upon  municipal  citizens,  one  of 
wlilcb  is  a  burden  for  a  county  purpose 
wltbln  the  municipality,  and  exempting 
otiier  citizens  of  ttie  county  from  any  bur- 
den lor  sucb  purpose,  although  interested 
in  common  in  the  object  to  be  attained. 

We  bence  conclude  that  the  special  au- 
thority giveu  to  any  municipality  to  build 
bridges  within  its  limits  dues  not  neces- 
sarily supersede  the  general  authority 
given  to  the  county.  But,  as  there  may 
be  a  municipal  purpose  in  which  the  coun- 
ty has  no  concern,  and  a  county  purpose 
in  which  all  are  alike,  though  perhaps  not 
equaJIy,  interested,  the  circumstances  of 
each  case  must  determine  the  question  of 
authority;  and  it  seems  to  us  that  this 
would  be  so  even  where  there  is  assent  of 
the  municipal  government.  Whether  that 
authority  should  be  exercised  in  the  event 
of  conflict  between  the  two  bodies  is  not 
Involved  in  this  case,  as  the  city  and  coun- 
ty are  in  accord  in  the  building  of  the 
bridge.  In  cases  where  such  conflict  would 
arise,  we  are  inclined  to  the  opinion  that 
the  county  should  give  way,  in  deference 
to  the  general  policy  against  one  Jurisdic- 
tion clashing  with  anotber. 

As  we  have  said,  the  authorities  differ 
on  the  main  question  under  discussion. 
But  much  of  this  difference  grows  out  of 
the  difference  In  statutes  that  govern.  We 
will  not  undertake  a  review  of  the  cases, 
but  content  ourselves  with  citing  tbose 
which  sustain  the  views  we  have  ex- 
pressed. In  Ohio  it  is  held  that,  if  there  is 
nothing  in  the  act  incorporating  a  town 
which  limits  the  power  of  the  county  com- 
mlssionei-8  to  establish  a  county  road 
through  or  within  its  corporate  limits, 
that  power  still  exists.  Wells  v.  Mc- 
Iiaughlin,  17  Ohio,  99;  Butman  v.  Fowler, 
Id.  101.  In  Connecticut  (City  of  Norwich 
y.  Story,  25  Conn.  44)  it  is  held  that  the 
charter  of  a  city  conferring  power  on  its 
common  council  to  lay  out  new  high- 
ways, etc.,  did  not  divest  the  county  court 
of  the  jurisdiction  given  by  statute  for  the 
'  same  purpose.  A  similar  ruling  in  Iowa 
is  valuable  as  coming  from  Judge  Dillon, 
one  of  the  most  eminent  of  American  ju- 
rists and  law  authors  now  living,  and  val- 
uable, also,  as  having  been  announced  In 
an  opinion  which  fully  discusses  the  sub- 
ject. Bell  V.  Foutch,  21  Iowa,  119.  See, 
also,  Barrett  v.  Brooks,  Id.  144.  There  is 
this  difference,  however,  between  our  stat- 
utes and  the  statutes  of  Iowa :  that,  while 
the  authority. to  the  counties  to  build 
bridges  is  the  same,  our  statute  gives  au- 
thority to  the  city  of  Tampa  to  establish 
and  regulate  bridges  within  its  limits, 
while  that  in  Iowa  (general  act)  gives  to 
cities  and  towns  "care,  supervision,  and 
control  of  all  public  •  •  •  bridges 
*  •  •  within  the  city,  and  shall  cause 
the  same  to  be  kept  open  and  In  repair, " 
etc.  But  the  reasoning  on  which  it  Is  held 
that  the  counties  are  not  divested  of  au- 
thority to  build  bridges  in  cities  is  equally 
applicable  to  both,  with  proper  modlflca- 
tlon,  givtngdue  weight  here  to  the  author- 
ity of  counties  to  act  for  "county  pur- 
poses." We  think  the  doctrine  of  these 
cases  is  to  be  preferred  under  the  system 
established  by  our  constitution  and  stat- 
utes. 


The  cases  cited  for  appellants,  and  main- 
taining the  position  that  county  revenues 
cannot  be  expended  under  a  contract  to 
which  the  county  is  not  a  party,  do  not  seem 
to  us  to  have  the  force  attributed  to  them 
here.  Colton  v.  Hanchett,  13  111.  615,  sim- 
ply decides  that,  where  legislative  author- 
ity is  g^ven  to  an  individual  to  build  a 
toll-bridge,  the  county  officials  cannot  ap- 
propriate county  funds  to  aid  in  its  con- 
struction, because  no  law  of  the  state  au- 
thorises such  appropriation.  If  the  view 
on  which  we  rest  our  opinion,  that  in  this 
state  a  county  may  build  a  bridge  in  a 
municipality  to  meet  a  county  purpose,  is 
correct,  there  is  law  here  to  authorize 
county  appropriation  of  money  therefor, 
and  the  authority  is  none  the  less  existent 
because  the  appropriation  is  in  aid  of  a 
municipal  contract  to  build  the  bridge.  If 
a  county  purpose  is  thereby  advanced. 
Why  should  not  a  county  expend  money 
to  aid  in  building  a  bridge,  when  It  has 
authority  to  pay  the  whole  expense  of 
building  It?  If  there  is  anything  in  the 
Holton-Hanchett  Case  that  seems  to  make 
a  distinction,  it  goes  beyond  the  contro- 
versy there;  for  it  was  a  case  where  the 
authority  to  build  the  bridge  was  not  in 
the  county  officials,  and  of  course,  there- 
fore, they  could  not  aid  therein.  The 
other  case  (Attorney  General  v.  Board,  84 
Mich.  46)  was  one  where  county  supervis- 
ors undertook  to  appropriate  money  for 
township  roads,  leaving  to  the  townships 
to  say  to  what  roads  it  should  be  applied. 
It  was  held  this  could  not  be  done,  partly 
because  the  county  board  had  no  occnsion 
to  raise  money  for  other  than  Its  own 
roads,  and  partly  because  there  was  no 
definition  of  purposes,  as  the  expenditure 
was  to  be  under  the  direction  of  the  town 
officer.  As  to  the  first  ground,  that  is 
fully  met  in  this  case,  if  the  bridge  an- 
swers a  county  purpose;  and,  as  to  the 
second,  there  is  uo  indeflniteness  of  pur- 
pose to  which  the  money  is  to  be  applied. 
But  the  court  says  in  the  case  that  "taxes 
and  loans,  when  authorized  to  be  raised  by 
any  public  body,  must  be  raised  under  the 
implied  condition  that  they  are  to  be  ap- 
plied tothe  public  usesunderthecontrolor 
care  of  that  body.  They  cannot  be  raised 
for  the  purposes  or  uses  of  others,  unless 
such  a  power  Is  plainly  given."  It  will 
be  seen,  upon  scrutinizing  the  case,  that 
this  and  other  similar  language  of  the 
opinion  applied  to  the  action  of  county  su- 
pervisors in  respect  to  roads  under  the  su- 
pervision of  township  supervisors,  when 
by  the  statute  their  action  was  limited  to 
"state  and  territorial  roads."  The  dle- 
tinction  between  thutcaseand  the  present 
is  obvious.  As  in  that  it  was  held  that 
county  revenues  could  not  be  used  for 
township  roads,  so  in  this  we  hold  that 
county  revenues  cannot  be  used  lor  city 
bridges  as  such ;  but  in  that  the  money 
was  being  applied  to  roads  not  "state 
and  territorial,  "and  not  embraced  within 
any  authority  of  the  county  supervisors, 
while  in  this,  if  the  conditions  suit,  it  will 
be  applied  to  an  authorized  "county  pur- 
pose. "  It  does  not  seem  reasonable  that 
in  all  cases  there  is  such  necesRary  connec- 
tion between  the  expenditure  of  money  for 
public  uses  and  the  control  ordinarily  re- 
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suiting  from  such  expenditure  as  to  pre- 
vent the  expenditare  when  made  for  a 
lawful  purpoee,  because  In  accomplishing 
that  pui-poae  it  is  done  in  a  way  to  relieve 
from  tbecoDti*ol  that  entails  farther  lia- 
bility. 

It  Is  no  objection  to  onr  conclnslon,  as 
applicable  to  the  case  at  bar,  if  it  can  be 
shown  that  the  bridge  answers  a  county 
purpose,  as  distinguished  from  a  local  city 
purpose;  that  the  bridge  was  to  be  con- 
stnicied  under  a  contract  with  the  city; 
and  that  the  city  will  have  control  of  the 
same,  and  must  bear  the  responsibilities 
connected  with  it.  This  will  be  that  much 
better  for  the  county.  So  far  as  it  is  said 
to  be  objectionable  on  the  ground  that 
tbeappropriation  by  thecounty  is  towards 
the  payment  of  a  debt  of  the  city,  the 
bridge  being  built  under  a  contract  with 
the  city,  that  is  met  by  the  tact,  if  found 
to  exist,  that  the  appropriation  is  for  a 
county  purpose,  and  would  be,  in  effect,  a 
payment  of  Its  own  obligation;  and,  so 
far  as  it  Is  said  to  be  objectionable  on  the 
ground  that  the  ownership  and  control  of 
the  bridge  will  be  in  the  city,  that  is  met 
by  the  admission,  connected  with  our  view 
88  to  the  authority  of  the  county  to  build 
the  bridge  itself,  if  thereby  serving  a  coun- 
ty purpose,  that,  if  "the  county  would 
have  a  right  to  build  the  bridge.  It  would 
likewise  have  a  right  to  appropriate  for  a 
part  of  it. "  As  to  responsibility  for  proper 
care  and  repair  of  the  bridge,  we  express 
no  opinion.  But,  if  the  county  discharges 
a  duty  in  the  attainment  of  a  county  pur- 
pose In  snch  manner  as  to  be  relieved  from 
further  responsibility  in  the  matter,  thte 
furnishes  no  reason  against  the  validity  of 
its  action.  We  are  to  understand  that  in 
making  the  appropriation  the  commis- 
sioners acted,  not  as  aiding  the  city  in  a 
work  with  which  they  had  no  concern,  but 
as  performing  a  primary  duty  of  their 
own  under  the  power  vested  in  them  to 
build  bridges  in  the  county.  The  reserva- 
tion they  made,  that  the  bridge  should  be 
a  free  one,  was  to  guard  against  restric- 
tions in  its  use  which  would  not  be  within 
the  scope  of  their  authority,  and  was  a 
proper  consideration  for  Joining  In  the 
work. 

Dnder  our  conclusion,  It  will  be  for  the 
defendants  to  determine,  upon  existing 
facta  of  the  situation,  whether  they  will 
further  resist  the  injunction.  The  decree 
is  reversed,  with  leave  to  them  to  answer 
If  tbey  should  deem  it  advisable. 


(WAla.  ISO) 

LOCSWOOD  V.  FiTTfl. 
(Su/preme  Cawrt  af  AXaba-nuk.  April  28, 1890.) 
BascissioK  or  Contba.ct— Fbaud — Laohbs. 
1.  In  a  BQit  to  rescind  an  exchange  of  lands 
■Dd  to  cancel  the  conveyance  of  complainant  on  the 
groand  of  fraudulent  representations  as  to  the 
value  and  location  of  lots  conveyed  bj  defendant, 
the  testimony  showed  that  the  exchange  was  made 
In  March,  and  that  in  April  complainant  discov- 
ered that  the  lots  were  not  as  valuable  as  repre- 
sented, nor  sltnated  where  he  had  been  led  to  anp- 
poea  them  to  be.  There  was  a  mortgage  on  the  lots, 
which  complaloant  assumed  in  consideration  of  six 
additional  lots.  In  May  he  began  to  negotiate  with 
defendant  for  the  exchange  of  other  lands,  and  in 
July  he  wrote  to  defendant's  agent,  stating  that  he 
wished  to  exchange  the  lots  included  in  the  second 


agreement,  as  well  as  those  In  the  first  exchange,  for 
renting  property,  so  that  he  might  be  able  to  meet 
the  interest  due  on  the  mortgage  in  September. 
In  August  he  notified  defendant  that  he  would  not 
execute  the  second  agreement,  and  offered  to  re- 
scind the  exchange  already  consummated.  Held, 
be  had  waived  his  right  to  rescind  by  continuing 
to  treat  the  property  as  his  own  after  discovery  of 
the  alleged  frauds. 

2.  In  an  action  to  rescind  an  exchailge  of  lands 
on  the  ground  of  fraudulent  representations  as  to 
the  value  of  the  lots  conveyed  by  defendant,  com- 
plainant testified  that  defendant  said  the  lots 
would  be  very  valuable,  and  would  come  into 
market  soon,  and  that  he  considei-ed  them  worth 
$3,000  each;  and  that  they  would  sell  for  11,000 
each  at  forced  sale.  Held  that,  although  the  lots 
could  not  have  been  sold  for  more  than  C500  each, 
the  representations  afforded  no  ^ound  for  relief, 
being  merely  an  expression  of  opinion,  and  not  an 
affirmation  of  fact. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Sharpe,  Judge. 

W.  C.  Ward,  for  appellant.  Lane  4k 
White,  for  appellee. 

Clopton,  J.  On  March  26, 1887,  the  par- 
ties made  an  exchange  of  lands;  appellant 
conveying  to  appellee  a  one-fourth  undi- 
vided interest  in  200  acres  of  land  sitnato 
in  Jefferson  county,  Ala.,  containing  iron 
ore,  receiving  in  exchange  20  lots  near  Min- 
neapolis, Minn.  In  the  transaction  the 
land  of  appellant  was  rated  at  $800  per 
acre,  and  the  lots  at  $2,000  each.  By  the 
bill  appellant  seeks  a  rescission  of  the  con- 
tract, and  cancellation  of  the  conveyance 
made  by  him  to  appellee,  on  the  ground 
of  misrepresentation  as  to  the  location 
and  value  of  the  lots.  The  specific  repre- 
sentations alleged  in  the  bill  are  "  that  de- 
fendant assured  and  represented  to  com- 
plainant that  said  lots  of  land  were  each 
worth  the  sum  of  ($2,000)  two  thousand 
dollars,  in  all  $40,000,  and  that  they  were 
situated  within  three  miles,  or  only  a  dis- 
tance of  three  miles,  from  the  center  of  said 
city  of  Minneapolis,  a  large  city,  and  rap- 
idly growing  In  the  direction  of  said  lots 
of  land;  that  said  lots  of  land  would 
bring,  at  a  forced  sale,  or  sale  by  the  sheriff, 
the  sum  of  one  thousand  dollars  each." 
The  answer  denies  the  representations  as 
charged  in  the  bill,  and  avers  that  what- 
ever statements  defendant  made  as  to  the 
location  and  value  of  the  lots  were  merely 
bis  opinion  and  Judgment. 

While  a  court  of  equity  will  rescind  a 
contract  procured  by  a  misrepresentation 
by  a  vendor  of  land  relating  to  the  sub- 
ject-matter of  the  contract,  and  constitut- 
ing an  inducement  to  the  purchaser,  upon 
which  he  had  a  right  to  rely,  and  did  rely, 
and  by  which  he  was  actually  deceived 
and  injured,  the  representation  mustbetbe 
alUrniatlon  of  a  fact,  in  contradistinction 
to  a  mere  expression  of  opinion.  An  as- 
seition  of  the  vendor  as  to  the  present  or 
prospective  value  of  property  he  Is  at- 
tempting to  sell,  if  not  the  affirmation  of 
a  specific  fact  affecting  the  quallty,wUl,of 
Itself,  form  no  substantive  ground  for  a 
rescission  of  the  contract.  Such  affirma- 
tions are  regarded  as  the  expressions  of 
mere  judgment  or  opinion  in  reference  to 
the  matter,  upon  which  the  purehaser  is 
supposed  to  be  competent  to  form  as  cor- 
rect an  opinion  as  the  vendor.  They  are  the 
usual  and  common  assertions  In  respect  to 
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property,  made  for  the  purpose  of  effecting 
a  sale,  upon  -which  the  purchaser  cannot 
safely  rely,  and  are  not  sufficient  ground 
for  rescinding  the  contract,  unless  proved 
to  have  been  made  with  a  fraudulent  In- 
tent, or  artifice  is  employed  to  aid  the  de- 
ception. I  Benj.  Sales,  §  C41,  note  10;  2 
Pom.  Eq.  Jur.  §  878;  Homer  v.  Perkins, 
124  Mass.  431 ;  Gordon  v.  Butler,  105  D.  S. 
553 ;  Suessengutb  v.  Bingenbeimer,  40  Wis. 
370. 

Complainant  testifies,  that  defendant 
said  the  "lots  would  be  very  valuable,  and 
would  come  into  market  soon,  and  that 
he  considered  tbem  worth  every  dollar  of 
two  thousand  dollars  each.  He  said  that 
said  lots  would  sell  for  $1,000  each  at  a 
forced  sale. "  Defendant  testifies  that  he 
never  represented  the  lots  to  be  worth 
f  2,000  each,  but  that  he  said  he  thought 
they  were  worth  $1,000  each.  Taking  the 
representation  as  testified  by  complainant, 
it  is,  in  form,  the  expression  of  an  opinion, 
and  must  have  been  so  understood  by  him. 
The  negotiation  was  pending  for  several 
days,  if  not  for  two  or  more  weeks,  and 
nothing  was  said  or  done  to  hinder  or  pre- 
vent complainant  from  making  inquiries 
as  to  the  value  of  the  lots.  He  said  that 
be  wonld  be  satlsfled  if  he  could  realize  a 
thousand  dollars  per  lot.  Though  the  evi- 
dence shows  that  they  could  not  have  been 
sold  at  that  time  for  more  than  half  that 
sum,  nothing  is  shown  to  take  the  repre- 
sentation out  of  the  operation  of  the  gen- 
eral rule;  ot  Itself,  it  forms  no  ground  for 
relief.  It  does  not  appear  to  have  been  so 
stated  that  complainant  could  reasonably 
treat  it  as  the  affirmation  of  a  fact  upon 
which  he  could  safely  rely. 

The  representation  as  to  the  distance  ot 
the  lots  from  the  city  of  Minneapolis  was 
the  affirmation  of  a  fact  which,  if  false  and 
material,  would  authorize  a  rescission  of 
the  contract,  unless  complainant  has  lost 
his  right  by  acquiescence  or  waiver.  As 
to  the  distance  from  the  business  center  of 
the  city  and  the  post-office,  the  witnesses 
vary  from  tour  and  a  half  to  five  and  a 
quarter  miles.  They  also  vary  as  to  the 
place  which  is  the  business  center.  One  of 
them  testifies,  and  the  only  one  who  does 
testify  to  this  fact,  that  the  lots  are  three 
miles  distant  from  the  residence  center, 
and  the  evidence  shows  that  they  are  not 
three  miles  distant  from  the  city  limits 
proper.  What  was  the  representation  as 
to  the  distance?  Complainant  testifies, 
on  his  direct  examination,  that  defendant 
said,  "lots  were  located  about  three  miles 
from  the  center  of  town;"  butbeing  asked, 
on  cross-examination,  to  state  the  lan- 
guage of  defendant,  he  answered:  "De- 
fendant said  that  said  lots  were  situated 
In  Remington  Park,  about  three  miles  from 
the  city  of  Minneapolis.  I  have  given  his 
language  as  nearly  as  I  can  remember  it. 
•  *  •  I  do  not  remember  whether  he 
said  said  lots  were  a  certain  distance  from 
the  city  of  Minneapolis,  or  from  the  busi- 
ness portion  of  said  city,  or  from  the  cen- 
ter of  said  city;  but  I  understood  it  to  be 
a  certain  distance  from  the  center  of  said 
city. "  Defendant's  testimony  is  that  he 
said,  "not  more  than  three  miles  from  the 
city;"  by  which  he  meant,  "from  where 
it  was  built  up."    The  only  other  witness 


who  testified  to  this  representation  ta 
Hawkins.  His  evidence  is :  "I  remember 
it  was  stated  positively  by  Fitts  to  Lock- 
wood  how  far  said  lots  were  from  the 
business  portion  or  post-office  of  Minneap- 
olis, but  I  do  not  now  remember  how  far  it 
was.  I  believe,  however,  it  was  about 
four  miles  In  the  direction  ot  St.  Paul. " 
He  admits  that  his  recollection  ot  the  de- 
tails is  very  indistinct,  and  his  memory  is 
at  fault  as  to  the  direction  of  the  lots. 
Complainant  and  defendant  would  prob- 
ably recollect  more  distinctly  the  represen- 
tation, and  on  their  evidence  we  assume  It 
to  have  been  not  more  than  three  miles 
trow  the  city.  This  representation  is  sus- 
ceptible of  different  constructions.  It  may 
mean  from  the  limits  of  the  city,  or  the 
business  center,  or  the  center  of  popula- 
tion, or  tlie  actual  center.  The  allegation 
in  the  bill  is,  "within  three  miles,  or  only 
a  distance  of  three  miles,  from  the  center 
of  said  city  of  Minneapolis. "  What  cen- 
ter? In  this  class  of  cases,  the  representa- 
tion alleged  to  be  false  must  not  only  be 
precisely  averred,  but  also  clearly  and  sat- 
isfactorily pro  ved  as  alleged.  The  truth  or 
falsity  of  the  representation  depends  on 
what  part  of  the  city  it  had  reference  to. 
On  the  different  understandings  of  the  par- 
ties, it  Is  questionable  whether  the  evidence 
proves  the  representation  substantially  as 
alleged  In  the  bill,  and  if  it  does,  the  evi- 
dence, which  is  mainly  directed  to  the  dis- 
tance of  the  lots  from  the  business  center 
or  post-office,  does  not  clearly  prove  the 
representation  to  be  false.  The  center  ot 
the  city  literally  means  the  actual  center, 
and  there  is  no  evidence  that  the  bnslnesa 
center  or  post-office  Is  the  central  point. 

But  there  are  features  of  this  catfe  which 
render  unnecessary  further  comment  on 
the  evidence  as  to  distance.  The  right  to 
rescind  the  contract  for  fraud  may  be  lost 
by  its  confirmation,  or  by  a  failure  to  man- 
ifest the  election  to  disaffirm  it  within  a 
reasonable  time,  or,  where  the  transaction 
is  a  sale  of  property,  by  dealing  with  the 
property,  as  owner  after  the  discovery  of 
the  fraud.  Mr.  Pomeroy  says :  "All  these 
considerations  as  to  the  nature  ot  misrep- 
resentation require  great  punctuality  and 
promptness  ot  action  by  the  deceived  party 
upon  his  discovery  ot  the  fraud.  •  •  • 
If,  after  discovering  the  untruth  ot  the  rep- 
resentations, he  conducts  himself  with  ref- 
erence to  the  transaction  as  though  it  wan 
sMU  subsisting  and  binding,  he  thereby 
waives  all  benefit  ot  and  relief  from  the 
misrepresentations."  2  Pom.  Eq.  Jur. 
§  897.-  In  Dill  v.  Camp,  22  Ala.  258,  the  fol- 
lowing quotation  Is  made  approvingly 
from  an  English  decision :  "  It  the  vendee 
neglect  to  return  goods  immediately  upon 
discovering  a  breach  ot  warranty  or  fraud, 
but  keep  them  and  treat  them  as  his  own, 
by  putting  tliem  up  to  sale,  or  exercising 
other  acts  of  ownership  over  them,  he  can- 
not afterw'ards  reject  the  con  tract. "  Park- 
er V.  Palmer,  4  Barn.  &  Aid.  387;  Ex  parte 
Briggs,  L.  R.  1  Eq.  483;  Coal  Co.  v.  Nelll, 
87  Ala.  158,  6  South.  Rep.  1. 

A  day  or  two  after  the  exchange  ot  the 
lands,  complainant  asked  defendant  tor 
the  name  and  address  ot  his  agent  in  MIa< 
neapolls.  Ho  states:  "I  opened  corre- 
spondence with  said  agent,  through  whom 
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I  commenced  to  learn  that  the  lots  were 
not  panning  ont  as  represented,  and,  meet- 
ing Capt.  FittH  on  the  street  a  short  while 
after,  1  called  his  attention  to  the  above 
fact,  and  told  him  he  was  beating  me  out 
of  a  good  deal  of  money;  and  he  brought 
In  that,  the  way  he  had  figured  it  out,  he 
had  gotten  about  ten  thousand  dollars 
the  advantage  of  it. "  He  states  that  this 
conversation  occurred  about  the  1st  of 
April.  Defendant  says  the  10th  or  16tb  of 
the  month.  It  is  proper  to  remark  that 
defendant  says  that  he  said  he  had  such 
advantage  if  complainant's  land  was 
worth  what  he  estimated.  Brame,  the 
agent,  testifies  that  he  thinks  he  wrote 
complainant  in  the  early  spring  as  to  the 
value  and  location  of  the  lots,  and  defend- 
ant testifies  that  about  the  10th  or  15th  of 
April  complain  ant  toldhim  he  had  received 
a  letter  from  Brame.  On  May  9, 1887,  com- 
plainant entered  into  a  second  agreement 
with  defendant  for  the  exchange  of  anoth- 
er one-fourth  interest  in  his  lands  for  some 
other  lands  and  other  lots  near  those  first 
obtained,  and  which  he  took  at  $1,000 
each,  but  this  agreement  or  exchange  was 
not  carried  out.  Complainant  further 
states  that  he  found  oat  the  value  of  the 
lots  in  the  month  of  June.  On  July  23, 
1887,  he  wrote  to  Brame  the  following  let- 
ter: "As  you  once  had  charge  of  Capt. 
Fltts'  property  in  your  city,  and  should 
know  something  about  it,  I  write  to  you 
to  know  it  you  think  I  could  exchange  it  for 
some  kind  of  property  that  would  rent  for 
something,  so  as  to  help  pay  the  interest. 
The  property  I  traded  with  him  for,  brings 
in  no  revenue,  and  I  am  not  able  to  keep 
up  the  interest  on  it.  and,  it  you  know  of 
any  trade  that  I  could  make  for  Improved 
property,  I  would  like  you  to  send  me  a 
description  of  it.  I  own  all  of  Blk.  18, 
Remington's  5tb,  and  ten  lots  in  Blk.  22, 
and  one  lot  in  Calhoun  Park."  The  lots 
mentioned  in  his  letter  as  situated  in  block 
22  and  In  Calhoun  Park  were  lots  embraced 
in  the  agreement  of  May  9,  1887. 

Complainant  admits  that  he  was  in- 
formed of  the  value  of  the  lots  in  June, 
and  the  evidence  sufficiently  shows  that  he 
discovered  their  location  and  value  as 
early  as  April.  According  to  his  own  tes- 
timony, tlie  offer  to  rescind  was  made  in 
August,  and,  according  to  defendant's  tes- 
timony, in  that  month  he  received  a  letter 
from  complainant,  when  in  New  York, 
stating  that  he  would  not  consummate 
the  second  trade,  nor  would  he  let  the  first 
stand,  and  this  was  the  first  be  had  heard 
of  an  ofier  to  rescind ;  also  that  bis  offer 
to  rescind  was  made  after  his  retnm  from 
New  York,  and  a  short  time  before  the  bill 
was  filed,  which  was  October  29,  1887. 
There  is  no  evidence  that  complainant  has 
confirmed  the  contract  by  entering  into 
new  stipulations  in  respect  to  its  subject- 
matter;  but  delay  In  exercising  the  option 
to  rescind  is  evidence  of  an  election  to 
treat  the  contract  as  valid,  dependent  for 
its  weight  upon  the  circumstances.  At  the 
time  of  the  exchange  of  land  there  was  a 
mortgage  for  $250  on  each  lot,  created  by 
the  vendor  of  defendant,  the  interest  pay- 
able semi-annually,  which  complainant 
assumed  to  pay,  receiving  six  additional 
lots  In  consideration  thereof.    The  semi- 


annual interest  became  payable  early  in 
September,  and  is  the  interest  to  which 
complainant  alludes  in  his  letter  to  Brame. 
It  was  near  this  date  that  the  offer  to  re- 
scind was  made.  It  should  also  be  ob- 
served that  the  estimates  of  the  witnesses 
of  the  value  of  complainant's  lajid,  at  the 
time  of  the  exchange,  greatly  vary.  In  his 
letter  to  Brame,  complainant  states  that 
be  owns  the  lots,  and  proposes  to  exchange 
them  tor  other  property.  This  was  alter 
the  discovery  of  the  fraud,  and  is  incon- 
sistent with  an  election  to  dlsaflSrm  the 
contract.  Sach  dealing  is  consistent  only 
with  acquiescence  in  the  transaction,  as 
subsisting  and  binding.  The  for^oingan- 
thorities  authorize  the  conclusion  that 
such  subsequent  dealing  with  the  proper- 
ty, accompanied  by  a  distinct  avowal  of 
ownership,  constitutes  a  waiver  sufficient 
to  defeat  the  equitable  remedy;  but  we 
need  not  go  so  far.  It  certainly  is  evidence 
strongly  tending  to  show  that  complain- 
ant did  not  rely  upon  the  representation 
of  value  and  location,  and  was  not  in- 
duced by  them  to  enter  into  the  contract. 
It  raises  a  presumption  of  acquiescence, 
which  he  is  called  upon  to  rebut.  Schiffer 
V.  Dietz,  83  N.  Y.  300;  McCuUoch  v.  Scott, 
13  B.  Mon.  172.  The  circumstances  rather 
lead  to  the  conclusion  that  the  offer  to  re- 
scind was  not  the  ^  result  of  a  fraud  com- 
mitted by  defendant,  but  of  the  inability 
of  complainant  to  meet  the  interest  be- 
coming due  on  the  mortgages.  However 
exaggerated  may  have  been  the  statement 
as  to  value,  and  whatever  may  have  been 
the  representation  as  to  distance,  on  the 
whole  case  made  by  the  record,  we  are 
forced  to  declare  that  complainant  is  not 
entitled  to  a  rescission,  and  must  be  left 
to  his  remedy  at  law.    Afllrmed. 

(M  Ala.  140) 
BuBBUs  et  al,  V.  Mbaoobs  et  al. 
(Supreme  Cawrt  of  Alabaima.   April  15, 1890.) 
Estoppel  in  Pais. 
Defendant,  who  bad  gone  into  possession  of 
land  belonging  to  his  father,  and  continued  in  the 
possession  after  his  father's  death,  agreed  with 
the  other  heirs  to  submit  to  arbitration  "all  deeds 
and  paper  titles  of  every  kind  to  any  property  now 
claimed  by  us,  formerly  belonging  to  said  estate," 
(of  their  deceased  father,)  the  award  to  be  "final 
and  binding. "    The  award  held  that  the  land  oc- 
cupied by  defendant  belonged  to  the  estate  of  the 
father,  and  directed  it  to  be  sold  by  the  adminis- 
trator for  debts.     Meld,  that  defendant  was  es- 
topped to  contend  that  his  possession  was  ad- 
verse, though  the  administrator,  instead  of  sell- 
ing under  the  award,  procured  an  order  of  sale 
from  the  probate  court. 

Appeal  from  circuit  court,  Lee  county; 
J.  M.  Cabmichakl,  Judge. 

Harrison  &  Llgon,  for  appellants.  J.  it. 
Cbilton,  for  appellees. 

Stone,  C.  J.  The  question  propounded 
to  the  witness  Murphy,  on  cross-examina- 
tion, is  not  so  clearly  stated  as  that  we 
can  feel  safe  in  ruling  on  it.  Considering 
all  the  testimonyin  this  case,  we  feel  justi- 
fied in  inferring  that  defendant B.  F.  Mead- 
ors  went  into  possession  of  the  land  in 
controversy  under,  and  with  the  consent 
of,  hip  father.  The  fact,  unexplained,  that 
the  father  continued  to  pay  the  taxes  on 
the  laud  until  his  death,  showed  that  he 
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had  not  relinquished  all  claim  to  it.  Ac- 
quiring possesBlon,  not  by  purchase,  but 
permiseively  under  his  father,  it  requires 
more  than  the  exercise  of  the  ordinary  act 
of  ownership  to  convert  that  possession 
Into  an  adverse  holding.  Cultivating  the 
land  and  disposing  of  the  crop  from  year 
to  year  arenot  enough  to  accomplish  that 
purpose.  To  have  such  effect,  in  a  case 
lilce  the  present,  there  must  have  been  an 
open  disclaimer,  and  assertion  of  hostile 
title,  and  knowledge  thereof  carried  home 
to  Isham  Meadors,  the  father.  3  Brick. 
Dig.  p.  17,  §§  20.  21 ;  Iron  Co.  v.  Roberts,  87 
Ala.  436,  6  South.  Rep.  349.  And  until  such 
disclaimer  is  carried  home  to  the  bolder  of 
the  title  the  ntatute  of  limitations  does 
not  begin  to  run. 

Another  principle  mayshed  light  on  this 
case.  The  possession  of  a  tenant  In  com- 
mon is  not  adverse  to  that  of  his  co-ten- 
ant, unless  there  Is  an  actnal  ouster  or  re- 
fusal to  let  the  co-tenant  occupy.  New- 
bold  V.  Smart,  67  Ala.  826.  Being  one  of 
the  heirs  at  law  of  Isham  Meadors,  when 
the  latter  died,  until  there  was  adversary 
claim  set  up  under  the  will,  or  by  the  per- 
Bonal  representative,  the  heirs  at  law 
were  authorized  to  occupy  the  lands  which 
were  of  the  estate  of  the  ancestor  as  ten- 
ants in  common,  and  the  possession  of  one 
was  not  prima  fade  adverse  to  the  rights 
of  the  others.  Hence,  unless  B.  F.  Meadors 
had,  under  the  rule  stated  above,  acquired 
the  status  o1  an  adverse  holder  before  his 
father's  death,  he  cuuldnot  acquire  it  aft- 
erwards, without  actually  evicting  his 
co-tenants,  or,  what  Is  the  same  thing,  re- 
fusing to  permit  them  to  enter. 

We  will  not  point  out  the  defects  In  the 
various  chargea.  Charges  2  and  3,  given 
at  the  instance  of  defendant,  are  manifest- 
ly wrong,  and  for  those  errors  the  judy:- 
ment  of  theclrcuit  court  must  be  reversed. 
The  third  was  not  faulty  as  a  universal 
proposition,  but,  when  construed  in  the 
light  of  the  evidence  before  the  jury.  It 
cannot  be  vindicated.  8  Brick.  Dig.  p.  109, 
§§  33,  34. 

In  1883,  while  W.  K.  Mea<lors  was  the 
administrator  of  the  estate  with  the  will 
annexed,  the  tour  brothers,  heirs  at  law 
of  Isham  Meadors,  together  with  their 
mother,  submitted  to  the  arbitrament  of 
five  selected  persons,  not  only  all  matters 
and  dealings  g^rowing  out  of  the  partner- 
ship, but  also  agreed  "to  submit,  with  the 
evidence  of  each  for  himself,  both  for  and 
against,  all  deeds  and  paper  titles  of  every 
kind  to  any  property  now  claimed  by  us, 
formerly  belonging  to  said  estate.  And 
they  agreed  that  the  award  made  by  the 
arbitrators  should  be  "flnal  and  binding. " 
At  that  time  a  good  deal  of  litigation  was 
pending  between  the  brothers  in  reference 
to  property  which  had  belonged  to  their 
father's  estate.  The  arbitrators  acted, 
making  a  most  elaborate  award,  cover- 
ing, so  far  as  we  can  discover,  the  entire 
assets  of  the  estate,  real  and  personal,  and 
every  subject  of  contention  between  the 
brothers  having  any  connection  with  the 
estate  of  Ishara  Meadors,  their  father. 
Among  other  findings  of  the  arbitrators 
is  the  following:  "We  find  that  all  the 
lauds  claimed  by  the  children  and  heirs  of 
Isham  Meadors,  late  of  Lee  county,  de- 


ceased, of  right  belong  to  thie  estate  of  said 
Isham  Meadors,  and  are  subject  to  the 
payment  of  his  just  debts,"  after  allowing 
the  widow's  dower.  This  award  was  ren- 
dered.In  August,  1883,  and  ascertained  sev- 
eral large  sums  that  were  due  from  Isham 
Meadors'  estate  to  his  several  children. 
It  also  ascertained  other  debts  due  from 
the  estate  to  creditors  other  than  the 
heirs,  and  who  were  not  parties  to  the 
submission  or  award,  aggregating  9744. 
The  arbitrators  awarded  that  all  of  said 
lands,  including  the  tract  Involved  in  this 
suit,  be  sold  by  the  administrator,  W.  K. 
Meadors,  for  one-half  cash,  and  the  other 
half  at  12  months,  and  the  proceeds  applied 
to  the  payment  of  the  debts  of  Isham 
Meadors'  estate.  The  estate  had  been  de- 
creed insolvent  in  1882,  by  regular  proceed- 
ings in  the  probate  court  instituted  for  the 
purpose  by  the  administrator.  On  the 
same  day  on  which  the  award  was  made 
— August  29, 1883 — the  brothers  executed 
deeds,  one  to  the  other,  by  which  they  ex- 
pressly ratified  the  award  of  the  arbitra- 
tors. The  administrator  did  not  sell  the 
lands  under  the  award  of  the  arbitrators, 
but  petitioned  the  probate  court  for  an  or- 
der of  sale,  obtained  it,  made  the  sale,  re- 
ported it,  it  was  confirmed,  and  under  the 
court's  order  titles  were  made  to  the  pur- 
chasers. These  several  proceedings  came 
before  this  court  on  appeal,  and  were  pro- 
nounced regular.  Meadows  v.  Meadows,  78 
Ala.  340;  Same  v.  Same.  81  Ala.  451,  1 
South.  Rep.  29.  One  Burrus  and  one 
Blanchard  became  the  purchasers  of  the 
land  sued  for  in  this  action,  and,  receiving 
title,  Blanchard  and  the  heirs  of  Burrus,  he 
having  died,  instituted  this  suit. 

The  present  suit  was  Instituted  In  Au- 
gust, 1886,  and  the  defense  relied  on  was 
the  statute  of  limitations, — adverse  pos- 
session for  10  years  before  suit  brought. 
In  preclusion  of  this  defense,  among  other 
evidence,  the  plaintiffs  offered  the  agree- 
ment submitting  the  matters  of  dispute  to 
arbitration,  mentioned  above,  the  award 
of  the  arbitrators,  and  the  deeds  of  ratifi- 
cation. These  were  ottered  severally  and 
as  a  whole.  The  court,  on  objection  of 
defendants,  excluded  the  evidence,  stating 
the  reason  on  which  the  ruling  was  based 
as  follows:  " Because  the  oral  and  other 
testimony  showed  that  the  agreement  and 
arbitrament  were  disregarded,  and  never 
carried  ou t. "  The  only  disregard  of  the 
award  as  made,  which  could  affect  B.  F. 
Meadors,  was  that  the  administrator  sold 
the  land  under  the  order  of  sale,  and  for 
cash,  and  not  under  the  award  of  the  ar- 
bitrators, and  under  the  terms  prescribed 
by  them. 

We  have  shown  above  that  there  were 
other  creditors  of  the  Insolvent  estate  of 
Isham  Meadors  besides  the  Meadors  broth- 
ers, sons  of  the  testator.  Those  other 
creditors  were  not  parties  to  the  arbitra- 
tion, and  hence  the  award  did  not  con- 
clude them  as  to  the  amounts  of  their  sev- 
eral claims,  nor  as  to  the  several  claims  of 
the  Meadors  brothers;  nor  did  it  conclude 
them  as  to  the  manner  and  terms  of  the 
sale.  If  sale  had  been  made  or  attempted 
under  that  award,  those  other  creditors 
could  have  objected,  and  require  the  sale 
to  be  made  under  an  order  of  court,  and 
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according  to  la  t7.  Aside  from  the  harass- 
ing Utlgatton  to  which  a  sale  under  the 
award  would  have  exposed  the  adminis- 
trator, a  title  acqaired  at  such  sale  would 
probably  have  been  rejrarded  as  so  ques- 
tionable that  prudent  buyers  would  have 
been  deterred  irom  bidding.  It  wa«  both 
the  right  and  the  duty  of  the  administra- 
tor to  obtain  an  order  of  sale,  and  to  sell 
under  It.  We  may  be  permitted  to  add 
that,  while  in  the  submission  the  parties 
expressly  embraced  all  claims  to  parts  of 
the  land  which  the  several  contesting 
brothers  had  setup,  we  find  no  submission 
of  the  question  as  to  bow  the  land  should 
be  disposed  of.  And  we  are  not  able  to 
see  that  the  manner  of  disposing  of  the 
lands  did  or  coald  exert  any  influence  in 
deciding  the  validity  of  the  several  claims 
set  up  to  parts  of  the  land.  "An  award  in 
part  good  and  in  part  bad  may  be  divided, 
and  the  objectionable  partrejectedasmere 
8Qrplnsage,it  itcanbereadllydistlnguiahed 
from  the  rest,  and  the  good  part  will  be 
sustained. "  1  Amer.  &  Eng.  Cyclop.  Law, 
710.  The  circuit  court  erred  in  excluding 
the  arbitration  proceedings  from  the  jury. 
"A  valid  award  has  the  same  effect  as  a 
Judgment,  and  conclndes  the  parties  to  the 
controversy  effectually  from  litigating  the 
same  matters  anew.  '*  Id.  711.  True,  the 
award  does  not  pass  title  to  real  estate, 
but  It  acts  as  an  estoppel,  and  prevents 
the  losing  party  from  denyingthe  superi- 
ority of  the  other's  title.  Id.  698,  718.  The 
defendant's  reliance  being  on  the  statute 
of  limitations,  and  evidenced  by  no  paper 
title,  the  award  of  the  arbitrators,  if  there 
were  any  doubt  of  the  universality  of  the 
proposition,  manifestly  estops  him  from 
setting  it  up. 
Reversed  and  remanded. 

(»  Ala.  eu)  "~~~~ 

CoLDMBCs  &  W.  Bt.  Co.  v.  Luddbm  et  at. 

(Supreme  Court  of  Alabama.    April  U,  1890.) 
Cajuusbs  or  OooDS  —  LiABiLrrr  ±b  Wabehoubb- 

MBN — NOTICB  TO  CiOKSIONEB. 

1.  The  liability  of  a  carrier,  as  such,  does  not 
end,  and  Its  liability  as  a  warebouseman  begin,  un- 
til a  reasonable  time  after  tbe  goods  have  reached 
their  destination,  and  have  been  deposited  la  tlie 
carrier's  depot  or  warehouse,  or  otherwise  made 
ready  for  delivery  to  tbe  consignee.  Explaining 
Bailway  Co.  v.  Eidd,  85  Ala.  i9Utf. 

2.  Notice  to  the  consignee  of  the  arrival  of  the 
goods  at  their  destination  is  not  necessary  before 
ue  reasonable  time  liegias  to  run  after  wnich  the 
carrier's  liability  as  such  terminates,  and  its  lia- 
bility as  a  warehouseman  begins,  unless  the  place 
of  destination  is  a  town  of  2,1)00  inhabitants,  hav- 
ing a  daily  mail,  in  which  case  snch  notice  Is  re- 
qolred  by  Code  Ala.  {  1180. 

8.  As  to  what  is  a  reasonable  time  after  the 
lapse  of  which  liability  as  a  carrier  ends,  and  that 
of  a  warebouseman  begins,  is  a  question  of  law 
for  tbe  court. 

4.  Tbe  fact  that  the  consignee  lives  28  miles 
from  the  place  to  which  the  goods  are  consigned 
will  not  be  considered  in  determining  what  is  a 
reasonable  time  after  the  arrival  of  the  goods 
-within  which  he  should  have  called  for  them. 

6.  Where  the  property,  a  piano,  which  could 
have  been  removed  from  the  carrier's  depot  in 
about  an  hour,  was  shipped  over  a  continuous  line 
of  railroad,  and  the  distance  from  the  place  of  ship- 
ment to  the  de!>tination  is  sach  that  tbe  property 
might  reasonably  have  been  expected  to  arrive  on 


the  day  of  the  shipment  or  tbe  next  day,  and  it  is 
allowed  to  remain  three  days  after  its  arrival,  the 
carrier  will  be  held  liable  only  as  a  warehouseman. 

Appeal  from  circuit  court,  Lee  county ; 
J.  M.  Carhichael,  Judge. 

Action  by  Ludden  &  Bates  against  the 
Columbus  &  Western  Railway  Company, 
as  a  common  carrier,  for  goods  destroyed 
by  Are,  while  In  defendant's  depot.  There 
was  a  Judgment  for  plalntifiB,  and  defend- 
ant appeals. 

Harrison  A  Ligon,  for  appellant.  J.  M. 
Cbllton,  for  appellees. 

McClelian,  J.  It  has  been  supposed  by 
some  text-writers  and  annutators  that  this 
court,  following  that  line  of  authority  on 
the  subject  of  which  Norway  Plains  Co.  v. 
Boston,  etc.,  Ry.  Co.,  1  Gray.  263,  is  the  lead- 
ing case,  has  adopted  the  rule  that  the  ex- 
traordinary liability  of  arail  way  company 
as  a  common  carrier  of  goods  ceases  when 
the  consignment  arrives  at  its  destina- 
tion, and  is  unloaded  from  the  cars,  and 
that  nothing  further,  so  far  as  the  transit 
is  concerned,  remains  to  be  done  by  tbe 
carrier,  and  that  thereafter  the  liability 
of  the  carrier  is  that  only  of  a  warehouse- 
man for  hire.  This  supposition  is  based 
on  an  interpretation  of  the  opinion  in  the 
case  of  Railroad  Co.  v.  Kidd.  35  Ala.  209, 
which  has  never  obtained  in  this  court,  or 
been  entertained  by  the  profession  here. 
That  case  has  always  been  construed  by 
this  court  to  sustain  the  rule  which  ex- 
tends the  liability,  as  snch,  for  a  reason- 
able time  after  the  transit  has  been  com- 
pleted, for  delivery  of  goods  to  consignees. 
Railroad  Co.  v.  McGuire,  79  Ala.  395.  And 
our  later  deiisions  fully  support  tbe  rule 
first  announced  by  the  supreme  court  of 
New  Hampshire  in  the  case  of  Moses  v. 
Railroad  Co.,  32  N.  H.  523,  and  ably  vindi- 
cated by  Justice  CooLJiT  In  McMillan  v. 
Railway  Co.  16  Mich.  79,  and  now  recog- 
ni£ed  by  text-writers,  and  by  many  courts 
of  last  resort,  as  sound  in  principle,— that 
the  liability  of  a  common  carrier  by  rail, 
as  an  Insurer  of  tbeconsignment,  continues 
throughout  the  transit,  and  until  the 
goods  have  been  unloaded  from  the  cars 
and  deposited  in  the  depot  or  warehouse 
of  tbe  carrier,  or  otherwise  made  ready 
for  delivery,  and  a  reasonable  time  there- 
after has  elapsed  to  afford  the  consignee 
an  opportunity  to  come  and  take  them 
away,  and  that  only  after  tbe  lapseofsuch 
reasonable  time,  befcinning  wh<^n  tbe  tran- 
sit Is  complete,  and  the  shipment  is  ready 
for  delivery,  will  the  liability— in  the  ab- 
sence of  special  stipulation — of  thecarrier, 
as  such,  be  convRrted  into  the  less  rigid 
and  exacting  liability  of  a  warehouseman 
forreward.  Hutch. Carr.  §373 ;  2Kedf.  B. R. 
79-S2;  Express  Co.  v.  Armstead,  50  Ala. 
350;  Kennedy  v.  Railroad  Co.,  74  Ala.  430; 
Railroad  Co.  v.  McGuire,  79  Ala.  395;  Rail- 
road Co.  V.  Grabfelder,83  Ala. 200,3  South. 
Rep.  432;  Railway  v.  Little,  86  Ala.  159,  6 
South.  Rep.  663. 

There  is  also  great  conflict  of  authority 
whether  notice  of  the  arrival  of  goods  at 
the  point  of  destination  should  be  given 
to  the  consignee  b.v  the  carrier  before  the 
reasonable  time  within  which  the  extraor- 
dinary liability  will  continue   begins  to 
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run ;  or,  In  other  words,  whether  the  rela- 
tion of  carrier  to  the  property  gives  place 
to  that  of  warehouseman,  in  any  case,  un- 
til  such  notice  has  been  fciven,  and  oppor 
tunity  thereafter  afforded  to  the  consignee 
to  receive  and  takeaway  the  consi^^nment. 
In  this  state,  however,  the  rule,  certainly 
in  all  cases  where  the  delivery  is  not  to  be 
made  at  a  town  of  2,000  Inhabitants,  hay- 
InK  a  daily  mail  delivery,  as  to  which  there 
is  a  statutory  provision,  (Code,  §  1180,)  is 
settled  that  no  such  notice  la  necessary, 
and  that  the  change  in  the  degree  of  the 
railway's  liability  will  be  affected  by  the 
lapse  of  sreasonable  time  fortbe  property 
to  be  taken  away,  in  the  absence  of  notice. 
Railway  v.  Little,  supra ;  Railroad  Co.  v. 
Wood,  66  Ala.  167;  Railroad  Co.  v.  Oden, 
80  Ala.  38. 

Where  the  evidence  on  the  point  as  to 
the  length  of  time  which  has  elapsed  from 
the  arrival  and  unloading  of  the  goods  to 
the  time  at  which  It  is  claimd  the  liability 
as  common  carriers  ceased,  and  that  of 
warehouseman  attached,  is  without  con- 
flict, the  question  should  not  be  submitted 
to  the  Jury,  but  is  one  of  law,  for  the  de- 
termination of  the  court.  Hutch.  Carr. 
§  376;  2  Redf.  R.R.75,  76;  Roth  v.  Railroad 
Co.,  34  N.  Y.  548.  In  the  case  at  bar,  there 
was  a  conflict  in  the  evidence  as  to  the 
length  of  time  elapsing  between  the  ar- 
rival ol  the  property  and  its  destruction 
by  Are;  one  aspect  of  the  testimony  show- 
ing the  lapse  of  six  days,  and  the  other 
three  days.  There  was  no  conflict  as  to 
the  fact  that  the  goods  had  been  kept  by 
defendant  in  its  warehouse,  ready  for  de- 
livery, as  lung  as  three  days;  nor  was  the 
testimony  at  all  conflicting  as  to  any 
other  fact,  as,  for  instance,  the  length  of 
the  carriage,  or  other  circumstance  bear- 
ing on  the  question  as  to  whether  the  con- 
signment might  have  been  expected  to  ar- 
rive at  any  definite  date,  the  character  of 
the  goods,  etc.,  proper  to  be  looked  to  in 
determining  whether  the  consignee  had 
had  a  reasonable  time  to  have  taken  away 
the  property  before  the  Are  which  de- 
stroyed It.  The  submission  of  this  mat- 
ter to  the  jury,  therefore,  can  only  be  justi- 
fled  on  the  theory  that  six  days  were  such 
reasonable  time,  and  three  days  were  not, 
since,  if  no  period  which  the  evidence  tend- 
ed to  show  was  sufficiently  long,  the  court 
should,  as  a  matter  of  law,  have  held  the 
defendant  to  the  liability  of  a  common 
carrier,  and,  if  any  period  which  all  the 
testimony  concurred  in  establishing  was 
BufBciently  long,  in  like  manner  the  court 
should  have  held,  aside  from  custom,  that 
the  liability  as  Insurer  bad  ceased,  and 
that  of  bailee  had  begun. 

In  determining  the  question  as  to  how 
long  the  carrier's  liability  as  such  will  con- 
tinue after  the  property  has  reached  its 
destination,  and  is  ready  for  delivery,  the 
peculiar  circumstances  and  environment 
of  the  consignee  cannot  be  considered. 
His  convenience  or  necessities,  proximity 
or  remoteness  of  his  i-esidence  or  place  of 
business  to  the  point  of  consignment,  are 
matters  of  no  Importance  in  reaching  a 
conclusion  on  this  point.  The  law  pro- 
ceeds, not  unreasonably,  on  the  assump- 
tion that  he  has  been  already  advised  of 


the  shipment,  and,  wherever  he  lives  or 
engages  in  business,  he  will  seasonably  ap' 
pear,  and  claim  and  remove  his  property. 
So  that  it  is  not  of  moment  in  this  case 
that  the  consignee  resided  at  a  distance  of 
28  milesfrom  the  piaceol  delivery.  Hutch. 
Carr.  §  377;  Railroad  Co.  v.  Wood,  66  Ala. 
172:  Railroad  Co.  v.  Oden,  80  Ala.  41. 

Her  rights,  and  the  degree  of  the  respon- 
sibility resting  on  the  defendant,  were  the 
same  In  all  respects  as  if  she  had  resided 
in  the  town  of  Goodwater,  to  which  the 
shipment  was  made.  The  point,  then, 
may  be  treated  as  upon  these  facts:  The 
consignee  had  contracted  with  plaintiffs 
to  ship  to  her  from  Columbus,  Ga.,  over 
the  road  of  the  defendant,  a  piano  and 
piano  stool,  for  delivery  to  hei-  at  Good- 
water,  Ala.  The  distance  was  compara- 
tively short,  and  the  entire  carriage  over 
one  continuous  line  of  railway,  so  that  the 
arrival  of  the  goods  at  the  point  of  desti- 
nation might  reasonably  have  been  ex- 
pected on  the  day  or  the  day  alter  the 
shipment.  The  character  of  the  property 
was  such  that  its  removal  from  defend- 
ant's  depot  would  have  been  one  act,  in- 
volving scarcely  one  hour  of  time.  It  was 
allowed  to  remain  there  at  least  three 
days.  On  tliese  facts,  none  of  which  are 
disputed,  our  opinion  is  that  a  reasonable 
time  for  the  consignee  to  have  received 
and  removed  the  property  had  elapsed  be- 
fore its  destruction,  and  that,  of  conse- 
quence, at  the  time  of  the  fire  it  was  held 
by  the  defendant  as  a  warehouseman,  and 
not  as  a  carrier.  Several  of  the  rulings  be- 
low, predicated  solely  on  the  facts  stated 
above  in  this  connection,  and  without  ref- 
erence to  a  certain  custom  to  be  hereafter 
considered,  are  not  in  harmony  with  these 
views. 

The  custom  to  which  casual  reference 
has  been  made,  and  which  was  relied  on 
to  expand  tiie  time  within  which  the  ex- 
traordinary liability  as  common  carrier 
would  continue,  was  in  regard  to  the  giv- 
ing of  notice  to  persons  residing  at  Line- 
vllle,  the  place  of  consignee's  residence, 
andat  other  places  away  from  Goodwater, 
for  whom  consignments  were  made  to 
that  place.  It  was  alleged  that  a  custom 
to  that  effect  did  exist,  and  bad  existed, 
in  the  conduct  of  the  Goodwater  offlce,  in 
such  sort  as  that  the  consignee  hud  a 
right  to  rely  upon  the  notice  being  given 
her  in  this  instance  as  a  part  of  the  con- 
tract of  affreightment,  and  was  conse- 
quently under  no  obligation  to  go  to  de- 
fendant's depot  for  this  property  until 
she  had  been  so  notified.  It  is  not  denied 
that  a  custom  to  give  notices  of  this  kind, 
properly  established  by  the  evidence, 
would  have  the  effect  here  claimed.  If, 
however,  the  proof  fails  to  show  that  the 
usage  has  existed  for  such  a  length  of 
time,  and  has  been  so  uniformly  acted  up- 
on, as  to  have  become  established  and 
generally  known  throughout  the  com- 
munity having  dealings  with  the  offlce  in- 
volving a  resort  to  it.  It  cannot  l)e  looked 
to  in  determining  the  contractual  rights  " 
of  parties.  Hutch.  Carr.  §§  40,  8(i6;  Story, 
Bailm.  §  543;  Redf.  R.  R.  155-157;  Rail- 
way Co.  V.  Kolb,73  Ala.3U6,  6  South.  Rep. 
762. 
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We  apprehend  that  the  fact  that  a  cns- 
tomtoglve  notice  obtains  only  with  re- 
spect to  consiKnees  living  beyond  the  Im- 
mediate vicinity  ol  the  place  of  destina- 
tton  will  not  vitiate  It  when  relied  on 
against  thecariier,  whatever  might  be  the 
elTect,  on  considerations  of  public  policy, 
operating  against  discriminations,  when 
Invoked  In  tlie  carrier's  favor.  When  a  us- 
age and  course  of  dealing  has  long  ob- 
tained, and  been  so  substantially  uni- 
versal, In  respect  to  the  Inhabitants  of  a 
particular  town  or  towns,  that  they  have 
a  right  to  expect  a  continuance,  and 
predicate  their  action  or  non-action  In  a 
given  iustauce  on  such  well-grounded  ex- 
pectation, we  are  not  prepared  to  say  that 
the  carrier  may  defend  against  any  right 
which  would  have  been  theirs,  had  the  cus- 
tom been  a  good  one  In  all  respects,  mere- 
ly on  the  g^round  that  it  was  l)ad  in  that 
it  was  not  of  universal  application. 
Hence,  If  the  custom  under  consideration 
was  well  established  as  to  consignees 
residing  at  Linevllle,  in  such  manner  that 
they  were  not  expected,  and  it  was  not 
their  practice,  to  remove  their  goods 
until  notice  of  arrival  had  been  given 
them,  the  common  carrier  liability  of 
the  railway  company  would  continue  for 
a  reasonable  time  after  such  notice,  and 
this  notwithstanding  the  usage  did  not 
obtain  in  regard  to  Goodwater.  Bat, 
however  universal  in  territorial  applica- 
tion, long  established,  and  well  known, 
the  usage,  if  It  only  be  resorted  to  by  the 
carrier  for  his  own  convenience  in  reliev- 
ing an  overcrowded  warehouse,  and  only 
when  there  is  an  unusual  accumulation  of 
property  In  its  depot  awaiting  delivery 
therefrom,  the  custom  cannot  be  looked 
to  as  a  part  of  the  contract  of  shipment, 
having  the  effect  to  extend  the  period  of 
the  carrier's  extraordinary  liability.  The 
purpose  of  notice  uf  the  character,  and 
given  under  the  circnmstances,  last  sup- 
posed, it  would  seem,  is  not  advice  to  the 
consignees  of  the  arrival  of  goods  with  a 
Tlew  to  delivery  by  the  carrier,  but  to 
facilitate  delivery  by  the  warehouseman; 
the  carrier's  responsibility  having  ceased. 
Again,  t>ie  fact  that  defendant's  agent  oc- 
casionally, or  "  about  as  often  as  not, " 
gave  the  notice  in  question,  would  not  be 
Bufflclent  to  establish  the  existence,  much 
less  the  notoriety,  of  a  custom  which 
would  have  authorized  the  consignee  in 
this  case  to  forego  that  diligence  Inremov- 
iag  her  property  which,  we  have  seen,  the 
law,  apart  from  usage,  required  of  her. 
On  the  other  hand,  neither  the  fact  that 
the  allied  custom  was  of  the  agent's  own 
adoption,  without  instruction  from  his 
principal,  nor  that  it  was  sometimes  de- 
parted from,  and  notice  pretermitted, 
would  have  the  effect  of  vitiating  the  us- 
age. Whether  any  custom  was  shown, 
and,  if  shown,  whether  it  was  of  a  char- 
acter to  extend  the  carrier's  liability  as 
an  insurer  of  the  property  for  a  reasona- 
ble time  after  notice  given,  were  questions 
for  the  Jury,  as  Instructed  by  the  court, 
under  the  facts  adduced;  there  being  some 
evidence  which  tended  to  show  such  a 
course  of  dealing  as  would  have  the  effect 
relied  on  by  the  plaintiff.  If  such  a  cus- 
tom was  not  shown,  the  liability  of  the 


defendant  at  the  time  of  the  destruction 
of  the  goods  was  that  only  of  a  ware- 
houseman for  hire,  and  the  degree  of  care 
which  the  law  imposed  upon  it  as  ware- 
houseman was  that  only  which  an  ordi- 
narily prudent  and  diligent  man  would 
bestow  upon  his  own  property. 

We  deem  It  unnecessary  to  consider  the 
various  exceptions  reserved  In  detail.  We 
find  no  error — at  least  none  which  was  of 
injury  to  the  appellant — in  the  ruling^  of 
the  trial  court  on  demurrer  to  the  plead- 
ings, or  in  reference  to  the  admission  of 
testimony.  There  was  error,  however.  In 
several  particulars,  with  respect  to  the 
giving  and  refusing  to  give  instructions 
to  the  jury.  What  we  have  said  will  fur- 
nish sufficient  guidance  for  the  court  la 
charging  the  Jury  on  a  retrial  of  the  cause. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded. 

(«  L«.  Ann.  $8S) 

Mire  v.  East  Louisiana  R.  Co.  «t  al. 
(Swpreme  Court  of  Louisiana.    March  17, 188a) 

Mabtsb  Aim  Bbbvant— NssuaaHoa— PBOxnum 
Cadsb. 
1.  The  proof  disclosing  that  plaintiir,  whlla 
■otlng  In  the  capacity  of  fireman  on  a  railroad  lo- 
oomouve,  waa  injured  by  a  fall  occasioned  by  the 
derailing  of  the  engine,  tender,  etc.,  and  that  tha 
accident  waa  caused  by  the  car-wheels  coming  In 
contact  with  a  loose  plank  resting  on  ope  of  the 
rails  ol  railroad  track,  held,  th»X  Che  plaintiff,  in 
order  to  recover  of  the  master,  must  show  that 
the  accident  was  cansed  by  the  direct  and  bnme. 
diate  act  of  its  servants. 

a.  In  case  the  proof  shows  that  the  accident 
would  not,  In  all  likelihood,  have  happened,  bat 
for  the  Interposition  of  some  independent  respon- 
sible third  party  between  the  servant's  negligence 
and  the  injury  sustained,  and  It  affects  the  result, 
and  is  the  immediate  cause  of  the  injury,  the  plain- 
tiff cannot  recover  against  the  original  wrong- 
doer. 

PooRB,  J.,  dissenting. 

{SyUabru  bv  the  Court.) 

Appeal  from  civil  district  coart,  parish 
of  Orleans;  Monrob,  Judge. 

Farrar,  Jones  &  Kruttschnitt  and  Mott 
&  H.  Ball,  for  appellant.  A.  Rowan  ani^ 
B.  K.  Miller,  for  appellee. 

Watkins,  J.  On  the  24th  of  May,  1888, 
the  plaintiff  was  employed,  and  actually 
engaged  in  the  performance  of  duty,  as 
fireman  on  a  locomotive  of  one  of  the 
trains  of  the  East  Louisiana  Railroad 
Company,  running  on  the  road  from  Cov- 
ington, in  the  parish  of  St.  Tammany,  to 
the  city  of  New  Orleans.  On  that  morn- 
ing the  company's  train  on  which  Mire 
was  so  employed  left  Covington  for  New 
Orleans  on  schedule  time,  and  en  route 
had  passed  Pearl  River  station,  running 
at  the  usual  rate  of  speed,  and  had  taken 
the  track  of  the  Noi-theastem  Railroad 
Company,  and  made  a  distance  of  one  and 
a  half  miles  from  said  station,  when,  Just 
as  the  locomotive  was  In  the  act  of  going 
over  a  dirt-road  crossing,  it  struck  a  plank 
or  board  which  was  loose,  and  lying  partly 
on  the  track,  and  very  near  the  crossing, 
and  was  thereby  thrown  suddenly  from 
the  track.  By  this  sudden  shock,  derail- 
ing the  tender,  locomotive,  etc.,  of  the 
company's  train,  the  plaintiff  was  vio- 
lently thrown  upon  an  adjacent  pile  of 
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croBB-tleB,  canalag;  a  fracture  of  his  left 
knee,  and  occasioning  him  great  pain  and 
eeriouB  injuries. 

Plaintiff  charges  that  said  plank  or 
board  which  caused  the  accident  "was, 
negligently  or  carelessly,  not  spiked-down, 
or  left  loose  upon  one  of  the  rails  of  said 
track,  by  the  servants  or  employes  of  the 
New  Orleans  &  Northeastern  Railroad  Com- 
pany, for  whose  acts  and  omlssionsthe  East 
Lonlslana  Railroad  Company  is  responsi- 
ble;" thatthe  latter  was  at  thetlme  using 
and  operating  the  track  of  the  former 
from  Pearl  River  station  to  New  Orleans 
under  a  lease,  and  whose  duty  it  was  to 
furnish  a  track  upon  which  the  lessee's 
train  could  be  at  all  times  safely  run,  and 
free  from  risk  or  hazard  to  its  employes. 
It  is  specially  averred  that  the  breach  of 
duty  on  the  part  of  each  one  of  said  two 
corporations  was  the  sole  caase  of  the  ac- 
cident, and  the  resulting  injuries  of  the 
plaintiff.  On  this  generalised  statement 
of  facts,  plaintiff  brought  suit  against  the 
two  corporations  la  aoUdo  tor  $16,000 
damages,  and  from  a  verdict  and  Judg- 
ment for  $2,500  against  each  the  defend- 
ants have  appealed. 

The  questions  for  solution  are,  there- 
tore,  (1)  whether  one  or  both  defendants 
are  chargeable  with  fault  on  account  of  a 
loose  plank  or  board  having  been  negli- 
gently left  on  one  of  the  rails  of  the  North- 
eastern Company's  track  by  its  servants 
or  employes ;  and  (2)  if  left  in  such  a  posi- 
tion as  to  have  been  easily  cast  or  thrown 
upon  the  track  by  some  Independent  third 
person,  or  some  responsible  extraneous 
agency,  is  one  or  both  of  the  defendants 
responsible  for  the  accident,  and  for  the 
plaintiff's  consequent  damage? 

No  fault  is  charged  against,  or  attrib- 
uted to,  the  officers  or  employes  of  the 
derailed  train.  There  is  no  question  in 
the  case  of  any  violation  by  that  company 
of  a  contract  of  safe  carriage  of  a  passen- 
ger. No  charge  is  made  that  the  accident 
happened  on  account  of  faultiness  in  the 
construction  of  the  Northeastern  track  or 
road-bed,  or  of  faultiness  ottbematerial  of 
which  it  was  built,  or  of  its  having  been 
In  bad  condition  at  the  time  the  accident 
happened.  The  fault  charged  is  that  the 
servants  and  workmen  of  thq  Northeast- 
ern Company,  at  the  time  of  the  accident 
or  Just  before,  being  engaged  in  ballasting 
its  track,  had  for  that  purpose  removed 
some  of  the  planks  from  the  dirt-road 
crossing,  and  negligently  failed  to  spike 
them  down  again,  and  left  them  loose 
upon  the  track,  or  In  such  close  proximity 
thereto  that  they  were  thrown  upon  it  by 
some  third  person,  or  by  means  of  some 
extraneous  force  unknown,  and  thus 
caused  the  accident  to  the  train  and  the 
injury  to  the  plaintiff.  Suit  Is  brought  by 
one  of  the  servants  or  employes  of  the 
East  Louisiana  Company  against  that 
corporation  as  his  employer,  and  against 
the  Northeastern  Company  as  the  lessor 
of  his  employer,  in  solido,  for  the  damage 
be  sustained  through  the  fault  or  negli- 
gence of  the  servants  or  employes  of  the 
lessor  company,  and  for  whose  acts  and 
omissions  the  lessee  company  is  responsi- 
ble to  him. 

On  this  statement  of  the  issues  involved. 


we  deem  It  essential  to  plaintiff's  recovery 
that  he  should  establish,  by  a  clear  pre- 
ponderance of  proof,  (1)  that  there  oc- 
curred such  an  accident ;  (2)  that  thereby 
he  snstainEd  the  injuries  complained  of; 
and  (3)  that  the  accident  occurred  through 
the  fault  or  negligence  of  the  Northeast- 
em  Company,  its  servants,  or  employes. 
To  make  the  fault  plausible  or  reasonable 
will  not  suffice.  He  must  also  show  in 
what  manner  the  Eastern  Railroad  Com- 
pany la  responsible  to  him  for  the  fault  or 
negligence  of  its  lessor. 

In  the  answer  of  the  Northeastern  Rail- 
road Company  is  the  distinct  and  specific 
averment  "  that  no  plank  was  left  by  it 
or  its  agents  where  it  could  have  been 
dragged  or  fallen  on  the  track,  and, if  such 
plank  was  the  cause  of  the  engine  ♦  •  • 
beingthrown  tromthetrack,   •  •  •  sucb 

Elank  could  only  have  been  placed  there 
y  design  and  with  malice,  and  that  it 
was  not  so  placed  by  any  person  over 
whom  this  respondent  could  or  did  exer- 
cise control  or  authority,  or  whom  it  could 
have  prevented  from  thus  acting."  It 
thus  appears  that  the  issue  of  fault  or 
negligence  of  that  company,  vel  non,  la 
squarely  made,  and  must  be  as  squarely 
met.  It  involves  a  question  of  fact  as  to 
whether  the  accident  happened  through 
the  fault  or  negligence  of  the  company's 
employes,  and  a  question  of  law  as  to 
whether  the  company  Is  reflponsible  for 
the  injury  inflicted  by  the  independent  act 
of  some  third  person  which  Intervened  be- 
tween the  defendant's  negligence  and  the 
plaintiff's  Injury,  and  which  was  the  di- 
rect and  immediate  cause  of  the  accident 
and  the  injury. 

An  attentive  and  painstaking  examina- 
tion of  the  record  discloses  thefollowingr 
state  of  facts:  The  only  eye-witness  of 
the  accident  was  a  lady  of  the  name  of 
Mrs.  Mary  Davis,  who  resides  about  300 
yards  from  the  railroad  track,  at  the 
point  where  it  happened.  She  saw  the 
train  from  her  front  gallery  at  the  mo- 
ment the  engine  turned  over.  It  was  be- 
tween the  hours  of  6  and  7  o'clock  a.  m. 
when  the  accident  happened.  She  states 
that  another  train  had  passed  down  the 
road,  in  tjie  direction  of  New  Orleans, 
about  halt  an  hour  before  the  acci- 
dent happened;  that  the  wrecked  train 
was  going  in  the  same  direction;  that 
during  this  Interval  of  time  she  saw  a 
timber  wagon  or  carry-log  pass  over  the 
dirt-road  crossing,  hauling  logH  towards 
Pearl  river,  and  being  driven  by  a  person 
of  her  acquaintance,  disconnected  with  ei- 
ther of  the  defendant  companies.  Several 
witnesses  were  interrogated  in  reference 
to  the  locus  in  quo,  and  the  immediate 
cause  of  the  accident;  between  whose 
statements  there  appears  nt  fli-st  Inspec- 
tion to  be  an  irreconcilable  conflict,  but 
which  disappears  entirely  when  the  point 
of  time  at  which  the  different  witnesses 
made  their  respective  examinations  is  tak- 
en Into  consideration.  The  superintend- 
ent of  the  East  Louisiana  road  was  a  pas- 
senger on  the  derailed  train,  and  made  an 
examination  immediately  after  the  acci- 
dent, and  saw  the  plank  that  caused  it, 
and  states  that  one  end  rested  on  the 
track,  and  a  part  of  it  had  been  mashed 
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or  "chewered"  np  by  the  wheelB  of  the  en- 
irine  passing  over  it;  that  the  other  end 
was  12  oris  feet  distant  from  the  dirt-road 
crossing,  as  at  first  seen.  He  describes  it 
as  being  of  some  16  to  18  feet  in  length.  8 
Inches  in  diameter,  and  9  inches  in  width, 
and  of  sound  heart-pine  timber,  which 
had  been  in  the  road  crossing  for  a  year 
or  more.  He  states  that  he,  aided  by 
two  other  persons,  lifted  It  up,  and  ranged 
It  along-side  of,  and  parallel  with,  the  rail- 
road track,  and  several  feet  distant  from 
the  original  position  it  occupied  when  he 
first  saw  it.  Says  that  the  edges  of  this 
plank  had  been  worn  nmnd  by  carry-logs 
and  wagons  passing  over  It.  States  that, 
from  his  observation  and  knowledgeot  the 
location  of  this  plank,  it  was,  in  his  opin- 
ion, Imposaible  forit"to  have  been  pushed 
into  the  position  it  was  found  by  any 
wagon  or  other  vehicle  passing  along  the 
road  over  the  crossing. "  The  auditor  and 
passenger  agent  of  same  company  was  al- 
so a  passenger  on  that  train,  and  likewise 
made  an  examination.  He  it  was  who 
made  the  model  exhibited  to  the  court,  as 
illastratlng  thesituatlon  and  surroundings 
of  the  wrecked  train.  He  describes  the  lit- 
tle mounds  of  loose  sand  which  had  been 
dropped  on  eithersideof  the  tracks  for  the 
purpose  of  elevating  the  road-bed  to  be  of 
the  average  height  of  18  inches  to  2  feet. 
In  other  respects,  this  wltoess  substantial- 
ly confirms  the  statement  of  the  superin- 
tendent. He  says  his  examination  was 
made  within  10  minutes  after  the  happen- 
ing of  the  accident.  These  are  the  two 
pnnclpal  witnesses  of  the  defendant;  but 
their  evidence  is  corroborated  in  its  most 
material  part  by  one  of  plaintiff's  witness- 
es, also  an  employe  of  same  company  who 
states  that,  immediately  atter  the  accident 
occurred,  he  went  up  the  road  with  a  flag 
to  stop  an  expected  train,  anil  when  he 
had  returned  be  examined  the  locua,  and 
found  "  the  plank  lying  alongside  the  track 
at  the  railroad  crossing. "  This  statement 
is  chiefly  antagonized  by  an  employe  of  the 
Northeastern  Company,  who  states  that, 
at  the  time  of  the  occurrence,  he  was 
working  at  a  gravel  pit  on  Pearl  river, 
about  a  mile  and  a  quarter  from  the  place 
when  the  accident  occurred.  Says  that  it 
was  about  a  half  an  hour  afterwards  that 
he  was  Informed  of  it  and  went  up  there, 
and  of  his  examination  he  says:  "I  saw 
somebody  had  taken  it  [the  plank]  off  the 
road  cruBsIng,  which  was  in  bad  condition, 
'  and  had  not  thrown  it  out  far  enough, 
but  had  left  one  end  over  the  public  road; 
and  right  at  one  end  of  the  plank  I  saw  the 
print  of  a  carry-log  wheel.  I  know  that  is 
what  wrecked  the  train. "  This  witness 
makes  about  the  same  estimate  of  the 
Bite,  length,  and  quality  of  the  plank  as 
other  witnesses  have  done.  This  witness 
is  not  supported  in  the  statement  quoted 
above  by  a  solitary  witness  of  the  11  inter- 
rogated. That  of  the  engineer  of  the  de- 
railed train  does  not  support  it.  He  says 
his  examination  was  made  some  16  min- 
utes after  the  accident,  and  subsequent 
to  that  made  by  Messrs.  Poltevant  and 
Ferguson.  Says  be  saw  some  planks  at 
a  littledistanceaway,  and  oneot  the  cross- 
ing planks  near  by,  which  looked  like  the 
train  bad  run  over  it.  States  that  one  end 


of  that  plank  was  about  two  or  three  feet 
from  the  wagon  road,  but  is  not  quitecer- 
tain  whether  "it  rested  on  the  hill  oria 
the  bottom. "  In  corroboration  of  the  ev- 
idence of  the  defendants'  other  witnesses, 
a  vvagon  driver  in  no  way  connected 
with  defendants,  or  either  of  them,  is 
placed  upon  the  stajid,  and  who  in  sub- 
stance states  that,  on  the  day  previous  to 
the  occurrence,  he  passed  over  the  dirt- 
road,  driving  his  wagon,  and  found  there- 
on several  planks,  lying  loose,  and  on  re- 
turning thataftemoou  hefound  theplanks 
lying  in  a  two-foot  ditch,  in  a  pile,  near 
the  railroad  track.  Another  wagon  driver 
testifles  that,  on  passing  the  road  the  day 
previous  to  the  accident,  he  found  the 
planks  thereon,  and  with  the  assistance  of 
another  man  removed  them,  and  put  them 
in  the  ditch,  at  a  distance  of  five  or  six 
feet  from  the  public  road.  After  the  wreck 
these  two  witnesses  visited  the  train,  and 
state  that  the  plank  which  had  been  sepa- 
rated from  the  pile  was  in  a  position  near- 
ly parallel  to  the  railroad,  the  end  of  it 
nearest  the  dirt-road  being  six  or  eight  feet 
distant  from  it.  Another  witness  says, 
along-side  of  the  two  planks  remaining  in 
the  ditch,  there  was  an  impression  of  the 
third  one  in  the  sand. 

From  this  summary  of  the  evidence.it  is 
our  concluKion,  that  the  plaintiff's  theory, 
that  one  end  of  the  loose  plank  had  been 
left,  negligently  or  carelessly,  resting  on 
the  dirt-road  crossing  by  some  of  defend- 
ant's workmen,  and  a  passing  carry-log, 
running  over  it,  had  tilted  the  other  end 
of  it  upon  the  track,  and  thus  caused  the 
accident,  is  without  substantial  founda- 
tion. Indeed,  it  appears  quite  impossible 
that  any  vehicle  passing  one  wheel  over 
one  extremity  of  a  3  by  9  inch  plank,  of  16 
to  18  feet  in  length,  could  have  thus  tilted 
the  other  extremity,  up  an  incline  of  sever- 
al degrees,  upon  the  track.  Even  had  such 
a  feat  been  poHsible,  how  is  it  possible  that 
the  plank  was  not  again  tilted  in  a  differ- 
ent direction  by  the  blow  it  received  from 
the  engine's  wheel?  Reductio  ad  ttbaurd- 
um. 

But,  conceding,  for  the  argument,  aJl 
that  is  contended  for  by  plaintiff's  coun- 
sel, how  can  it  be  plausibly  or  reasonably 
argued  that  the  Northeastern  Railroad 
Company  should  have  been  sufficiently  on 
the  qui  vlve  to  have  detected  and  re- 
moved this  impediment  from  its  track 
within  the  brief  half  hour  which  elapsed 
between  the  passing  of  its  train  and  that 
of  the  East  LouiRlana  road;  and,  for  its 
neglect  in  not  so  doing,  it  has  laid  itself  lia- 
ble for  plaintiff's  damages'/  We  do  not 
think  that  its  responsibility  can  be  so  ex- 
tended ;  for,  had  any  responsible  member 
of  that  company  occupied  the  exact  posi- 
tion of  Mrs.  Mary  Davis,  he  would  have 
been  Justified,  in  our  opinion,  in  believing 
the  track  was  free  of  any  obstruction, 
though  in  point  of  fact  it  was  not.  Let 
lis  suppose  that  some  other  theory,  in  ref- 
erence to  the  manner  in  which  the  loose 
plank  was  cast  upon  the  track,  be  adopt- 
ed,—the  workmen  and  employes  of  the 
Northeastern  Company  having  been  pri- 
marily at  fault,  in  nut  spiking  this  plank 
down, — and  yet  liability  cannot  be  placed 
upon  them ;  for  the  truth  is,  as  shown  by 
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the  record,  that  neither  of  the  defendants, 
their  servants  or  employes,  either  placed 
the  loose  plank  upon  the  track,  or  left  It 
loose  npon  the  dirt-road  crossing  of  the 
track.  But  it  is  shown  by  the  record  that 
the  servants  of  the  Northeastern  Company 
carelessly  or  negligently  left  these  loose 
planks  near  the  crossing,  and  one  of  them 
was  cast  upon  the  track  by  some  third 
person,  or  by  means  of  some  extraneous 
force  or  cause  unknown.  In  order  that 
an  employer  be  held  liable  for  an  injury 
inflicted,  the  damages  must  be  both  the 
natural  and  proximate  consequence  of  the 
act  complained  of,  and  the  direct,  and  not 
remote,  result  of  the  defendant's  wrong; 
for  Mr.  "Weeks  says:  "Whenever  there  in- 
tervenes the  independent  act  of  a  third 
person  between  defendant's  negligence  and 
the  injury  sustained,  and  it  affects  the  re- 
sult, and  is  the  immediate  cause  of  the  in- 
jury, the  plaintiff  cannot  recover  against 
the  original  wrong-doer."  Weeks,  D.  A. 
Inj.  §  115  et  seq.  Mr.  Wharton  affirms  this 
principle,  and  says :  "  Supposing  that,if  ft 
had  not  been  for  the  intervention  of  a  re- 
sponsible third  party, the  defendant's  neg- 
ligence would  have  produced  no  damage 
to  the  plain  tiff,  is  the  defendant  liable  to 
the  plaintiff?  This  question  must  be  an- 
swered in  the  negative,  for  the  general 
reason  that  causal  connection  between 
negligence  and  damage  is  broken  by  the 
Interposition  of  independent,  responsible 
human  action. "    Whart.  Neg.  §  134. 

It  was  maintained  in  Fairbanks  r. 
Ker,  70  Pa.  St.  86,  the  court  announcing 
that,  "  as  a  general  rule,  one  is  answerable 
for  the  consequences  of  his  fault  only 
BO  far  as  they  are  natural  and  proximate, 
and  may  therefore  be  foreseen  by  ordinary 
forecast;  not  for  those  arising  from  aeon- 
junction  of  his  fault  with  circumstances 
of  an  extraordinary  nature."  And  we 
take  it  that  our  Code  is  bottomed  on  this 
principle.  It  says  that  "every  act  what- 
ever, of  man,  that  causes  damage  to  an- 
other, obliges  him  by  whose  fault  it  hap- 
pened to  repair  it."  Kev.  Civil  Code,  art. 
2315.  It  also  declares  that "  we  are  respon- 
sible, not  only  for  the  damage  occasioned 
by  our  own  acts,  but  for  that  which  is 
caused  by  the  act  of  persons  for  whom 
we  are  answerable, "  ebr.  Id.  art.  2317. 
It  says:  "Masters  and  employers  are  an- 
swerable for  the  damage  ocasioned  by 
their  servants  and  overseers  in  the  exer- 
cise of  the  functions  in  which  they  are  em- 
ployed. "  Id.  art.  2320.  As  if  to  put  the 
questionbeyond cavil  or  doubt,  that  article 
declares  that  "in  the  above  cases  respon- 
sibility only  attaches  when  the  masters 
or  employers,  teachers  and  artisans, 
might  have  prevented  the  act  which 
caused  the  damage,  and  have  not  done 
it. "  These  principles  were  recognized  and 
applied  in  Williams  v.  Palace  Car  Co.,  40 
La.  Ann.  417,4  South.  Bep.  85;  and  the 
Louisville,  New  Orleans  &  Texas  Rail- 
way Company  were  coerced  to  respond  in 
damages  for  the  aet  of  the  porter  of  the 
Pullman  Company  in  assaulting  a  passen- 
ger on  its  train.  But  in  neither  the  Ro- 
man law  nor  in  our  own  has  vicarious  lia- 
bility been  recognized  as  actionable.  On 
the  contrary  the  resulting  damages  have 
always  been  held  as  remote  and  conse- 


quential, and  not  recoverable.  In  this 
case  it  is  clear  that  the  accident  occurred 
through  the  interposition  of  an  independ- 
ent, responsible  human  agency,  and  not 
from  theact  of  defendant's  servants  or  em- 
ployes; and  hence  plaintiff  cannot  re- 
cover. 

It  is  therefore  ordered  that  the  Judg- 
ment appealed  from  be  reversed,  and 
plaintiff's  demands  rejected,  at  his  cost  in 
both  courts. 

Rehearing  refasecL 

PocBB,  J.,  dissents  from  the  opinion  and 
decree  of  the  majority,  and  will  file  his 
reasons  later. 

Fenxkr,  J.  I  concur  In  the  decree  here- 
in exclusively  on  the  ground  that  the  plain- 
tiff has  entirely  failed  to  establish  any 
causal  connection  between  the  negligence 
of  defendants  and  the  injury  complained 
of.  Conceding  that  the  railroad  company 
was  guilty  of  negligence  in  leaving  the 
loose  planks  which  it  had  taken  up  from 
its  crossing  lying  upon  the  wagon  road  In 
such  position,  ajid  in  such  proximity  to  Its 
track,  that  passing  wagons,  in  the  ordi- 
nary use  of  the  road,  might  have  dragged 
or  thrown  the  planks  upon  the  track,  and 
conceding  that  it,  as  claimed  by  plaintiff, 
a  passing  carry-log  in  going  over  the  end 
of  one  of  said  planks,  had  dragged  or  tilt- 
ed It  so  that  one  end  of  it  was  thrown  up- 
on the  track,  causing  the  accident,  the  de- 
fendant would  have  been  liable,  yet  the 
plaintiff  has  entirely  failed  to  prove  thelat- 
ter  fact,  and  It  Is  distinctly  disproved  by 
the  testimony  of  two  witnesses,  Dawea 
and  Crawford,  corroborated  by  a  third, 
Davis.  Dawes  testifles  that,  the  day  be- 
fore the  accident,  he  crossed  the  road  with 
bis  wagon,  and  found  the  planks  lying 
across  the  road,  where  they  had  been  left 
by  the  employes  of  the  railroad  company; 
that  they  were  an  obstruction,  and  that, 
as  he  was  going  to  return  In  the  dark 
that  night,  he  removed  the  planks  from 
the  road,  and  laid  them  In  or  along  a 
ditch,  placing  them  at  a  distance  of  six  or 
eight  feet  from  the  wagon  road.  Craw- 
ford states  that  on  the  same  day  he 
crossed  the  road,  and  found  the  planks 
lying  upon  it,  and  shortly  afterwards  met 
Dawes  going  towards  the  crossing,  and 
that  when  he  returned,  the  same  day,  he 
found  the  planks  had  been  moved  from  the 
road ;  thus  fully  confirming  Dawes'  state- 
ment. Davis  testifles  that  after  the  acci- 
dent he  went  with  Dawes,  who  showed 
him  where  he  had  placed  the  three  plauka, 
and  found  two  of  them  still  lying  there, 
and  a  mark  on  the  sand  showing  where 
the  third  had  lain  before  it  was  removed. 
These  witnesses  are  entirely  uncontradict- 
ed. Not  a  single  person  testifies  to  hav- 
ing seen  the  planks  upon  the  road  after 
the  time  when  Dawes  and  Crawford  state 
that  they  had  been  removed  therefronti. 
Porter,  the  driver  of  the  carry-log  which 
passed  over  the  crossing  about  one  half 
an  hour  before  the  accident,  and  who  had 
the  best  opportunity  of  knowing  whether 
or  not  the  planks  were  then  npon  the  road, 
was  not  summoned,  though  he  lived  hard 
by ;  and  no  suggestion  is  made  of  any  ina.- 
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bility  to  secure  his  testimony.  The  negli- 
gence of  the  company  in  leaving  theplanl^s 
lying  loose  upon  the  wagon  road  was  en- 
tirely cured  by  the  act  of  Dawes  in  remov- 
ing them  before  the  accident,  and  placing 
them  in  a  position  where,  according  to  all 
the  evidence,  they  were  free  from  any  dan- 
ger of  being  thrown  on  the  track  by  the 
operation  of  any  natural  or  ordinary 
causes.  If  the  defendant  had  placed  them 
there  originally,  it  would  have  been  free 
from  any  charge  of  negligence.  How  the 
planks  got  on  the  track  is  a  mystery  not 
solved  by  the  evidence.  The  only  theory 
advanced,  by  plaintiff,  viz.,  that  a  carry- 
log  passing  on  the  road  crossed  the 
plank,  and  tilted  It  onto  the  track,  is  sas- 
tained  by  no  evidence,  and  is  contradicted 
and  rendered  impossible  by  the  testimony 
above  refen-ed  to.  Defendant  was  not  re- 
quired to  account  for  the  presence  of  the 
plank  on  its  track,  further  than  to  ab- 
solve itself  from  any  connection  there- 
with; but  the  record  is  not  ban-en  of  evi- 
dence suggesting  that  it  may  have  been 
placed  there  by  the  voluntary  and  mali- 
cious act  of  a  third  person  or  persons ;  for 
which,  if  it  be  true,  the  defendant  certain- 
ly could  not  be  held  responsible. 
McEnery,  J.,  concurs  In  this  opinion. 

(4S  La.  Ann.  118) 

Succession  of  Thompson. 

(Swpreme  Court  of  Louiaia/rm.    Feb.  10,  1890. 
42  La.  Ann. ) 

Executors— SAI.BS  bt  Okdbb  of  Court. 

1.  Ttie  validity  of  an  ex  parte  order  of  sale  in 
•  sncceseion  proceeding,  by  an  executrix,  to  pay 
debts,  may  be  assailed  by  rule. 

2.  A  probate  court  which  has  not  acquired  in- 
risdiction  over  mortgaged  property  by  an  omission 
or  commission,  or  laches  of  the  mortgage  creditor, 
whose  contract  contains  the  pact  de  non  alierum- 
do,  has  no  authority  to  order  the  sale  of  the  prop- 
erty affected  to  him  on  terms  different  from  those 
which  he  is  entitled  to  fix,  and  which  injuriously 
affect  his  right. 

8.  A  mortgage  creditor,  under  such  pact,  who 
applies  for  executory  process  shortly  after  the  ma- 
turity of  his  claim,  before  the  death  of  his  debtor, 
and  wltbin  SO  days  after  the  opening  of  the  suc- 
cession, is  not  dilatory,  and  cannot  be  charged  with 
laches  or  consideration  conferring  or  recognizing 
jurisdiction.  The  pact  authorizes  the  creditor  to 
subject  the  property  to  payment  of  his  claim,  with- 
out regard  to  any  subsequent  alienation  or  incum- 
brances of  the  same. 

Watkiks,  J.,  dissenting. 

{SyUabus  by  the  Court) 

Appeal  fri>m  civil  district  court,  parish 
of  Orleans;  Kino,  Judge. 

J.  C.  Gilmore,  for  appellant.  Beary  C. 
Miller,  for  appellee. 

Bermudez,  C.  J.  The  question  present- 
ed IS  simply  whether  an  order  of  sale,  pro- 
cured by  an  executrix  to  pay  debts,  can  be 
rescinded  on  a  rule,  at  the  instance  of  a 
first-mortgage  creditor,  who  claims  to  be 
aggrieved  thereby,  and  who  seasonably 
luiscrts  the  right  to  proceed  via.  execntiva, 
under  his  mortgage  contract,  which  con- 
tains the  clause  de  non  nlienando.  Adam 
Thompson  died  on  August  8,1889.  His  ex- 
ecutrix qualified  on  the  14th  following. 
Three  days  after,  she  prayed  for  an  inven- 
tory, and  on  the  20th  following  procured 
an  ex  parte  order  of  sale  of  all  the  proper- 


ty belonging  to  the  succession,— the  mov- 
ables, cash;  and  the  immovables,  part 
cash  and  part  on  credit,  one  and  two 
years,  including  real  estate  on  which  the 
Louisiana  National  Bank  had  a  mortgage 
to  secure  a  claim  of  $15,700,— the  act  con- 
taining the  pact  de  non  allenando.  Of  this 
claim,  $6,200  had  matured  on  June  17,1887, 
and  $9,500  on  July  5. 1889.  On  August 
30th  the  bank  took  a  rule  to  rescind  the 
order  of  sale  obtained  by  the  executrix,  on 
the  grounds  that  it  had  been  made  with- 
out notice  to  it,  previous  to  the  return  of 
the  inventory,  before  30  days  had  elapsed 
since  her  appointment ;  that  it  directs  the 
sale  to  be  made  part  cash  and  part  on 
credit;  that  it  subjects  the  sale  to  the  in- 
ventory appraisement.  The  eiecutrix  ex- 
cepted to  the  proceeding  by  rule,  averring 
thattheorderattacked cannot  be  assailed, 
unless  by  petition  and  citation  in  nullity, 
or  byappeul.  Before  the  return-day  of  the 
rule  to  rescind,  the  bank  filed  a  petitionfor 
executor.y  process,  annexing  the  notes  and 
the  copy  of  the  act  of  mortgage.  On  the 
return-day,  (September  3d,)  after  hearing, 
the  court  overruled  the  exceptions,  and 
madethe  rule  absolute,  rescinding  the  order 
of  sale  obtained  by  the  executrix.  On  the 
same  day  an  order  for  executory  process 
was  signed  by  the  Judge.  The  executrix 
appeals  from  the  decree,  setting  aside  the 
order  of  sale  obtained  by  her  to  pay  debts. 

1.  The  bank  had  a  right  to  proceed  by 
rule  to  annul  the  ex  parte  order  of  sale. 
The  attack  was  not  collateral,  but  direct. 
It  was  not  leveled  against  any  final  or 
definitive  judgment,  but  against  an  inter- 
locutory decree,  which  the  court  might, 
propria  motu,  have  vacated.  Such  orders 
can  be  summarily  undone,  while  final  judg- 
ment may  be  annulled  only  by  ordinary 
proceedings  terminating  by  a  definitive 
judgment.  Code  Prac.  art.  604.  The  rul- 
ings to  which  the  appellant  refers  hare  no 
bearing.  They  were  made  in  cases  in 
which  collateral  attacks  had  been  at- 
tempted, or  executory  process  decrees  had 
been  assailed  summarily.  It  has  been  held 
that  mortgage  creditors  of  a  succession 
are  entitled  to  notice  of  an  application 
made  by  an  executor  to  sell  the  property 
on  which  their  mortgages  exist, (French  v. 
Prleur,  6  Rob.  La.  299,)  particularly  when 
the  mortgage  ranks  first  on  the  property, 
and  the  mortgage  creditor  complains  be- 
fore the  day  of  sale.  It  may  be  different  if 
he  allow  the  property  to  be  sold. 

It  appears  that  the  order  of  sale  was 
made  six  days  after  the  appointment  of 
the  executrix,  and  more  than  a  month  be- 
fore the  return  of  the  inventory  into  court; 
but  on  these  irregularities  it  is  unneces- 
sary to  pass,  however  true  it  may  bo  that, 
before  the  court  should  order  a  sale  of  the 
Immovable  property  of  a  succession,  it 
should  waltfor  the  return  of  the  inventory 
to  know  what  are  the  assets  of  the  suc- 
cession, and  until  30  days  have  elapsed 
since  the  appointment  of  the  executrix, 
who  in  this  regard  may  be  assimilated  to 
an  administratrix  or  to  a  cnratrlx,  but  is 
governed  by  the  will  and  the  law,  while 
the  other  officials  are  governed  by  the  law 
alone. 

The  rights  and  principles  which  an  act 
of  mortgage  duly  recorded,  containing  the 
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pact  de  aon  allenando,  as  does  that  in  the 
instantcaee,  secareti  to  ttaecreditor,  are  im- 
portant. Under  it,  he  has  the  right,  at 
the  maturity  and  non-payment  of  his 
claim,  to  proceed  against  the  property,  in 
whoseBoever  hands  found,  even  against  a 
succession.  Ue  can  have  it  seized  and  sold 
free  from  any  subsequent  incumbrances  by 
the  sheriff.  He  is  entitled  to  retain  the 
price,  without  giving  security  should  he 
purchase,  or  to  receive  from  it  the  amount 
accruing  to  him  on  his  claim,  nrithout  de- 
lay. 

Were  the  order  of  sale  obtained  by  the 
executrix  not  obstructed, it  would  deprive 
the  mortgage  creditor  of  the  right  to  pro- 
ceed via  executlru,  and  have  the  property 
sold  for  cash,  and  without  appraisement 
by  the  sheriB,  all  appraisement  having 
been  w  ai ved  by  the  moi*tgagor  in  this  case ; 
and  in  case  of  purchase  he  would  not  have 
the  right  to  retain  the  price  without  giv- 
ing security.  The  proceeds  of  sale,  cash 
and  notes,  -would  go  into  the  hands  of  the 
executrix  of  the  deceased,  who  would  not 
make  any  distribution  of  funds  until  after 
the  rendition  and  final  homologation  of  an 
account  and  tableau;  thus  putting  the 
creditors  to  avoidable  delay. 

While  there  exists  no  doubt  that,  as  a 
rule,  all  the  property,  which  a  person  dies 
owning,  becomes  subject  to  the  Jurisdic- 
tion of  the  probate  court  for  the  benefi  t  of 
creditors  and  heirs,  it  is  equally  true  that 
such  jurisdiction  is  not  so  absolute  as  to 
strip  the  ra  ortgage  creditors  of  the  deceased 
of  the  right  of  proceeding  summarily 
against  such  uf  said  proper^  aa  may  have 
been  affected  to  them,  to  satisfy  some 
money  claim,  unless  it  is  shown  that  such 
creditors  have  directly  or  indirectly  relin- 
quished the  same,  and  have  submitted  en- 
tirely to  the  probate  jurisdiction  over  the 
mortgaged  property. "  Neither  can  there 
be  any  doubt  that,  where  a  creditor  fails 
to  apply,  within  reasonable  delay,  for  ex- 
ecutory process,  and  the  probate  court  as- 
sumes jurisdiction  over  the  property,  and 
on  proper  proceedings  directs  the  sale,  the 
creditor  would  be  estopped  by  his  laches 
from snbsequentlyquestioning the  order  of 
sale,  so  as  to  press  a  claim  for  executory 
process  against  it.  In  cases  of  acquies- 
cence, express  or  implied,  or  of  laches,  his 
only  remedy  would  be  to  apply  for  a  mod- 
ification of  the  terms  of  sale,  when  not 
cash,  if  those  fixed  infringed  on  his  pre- 
existing right  to  different  creditors.  The 
cases  to  which  the  counsel,  of  appellant 
refers  show  that  the  creditor,  having 
^ther  formally  or  inferentially,  or  by  his 
laches,  in  some  way  acquiesced  in  the  pro- 
bate jurisdiction,  -was  not  permitted  aft- 
erwards to  resort  to  executory  process. 
By  reference  to  the  act  of  mortgage,  it  ap- 
pears that  the  bank  had  the  right  to 
have  the  property  sold  without  appraise- 
ment. As  the  debt  was  due  and  exigible, 
the  bank  could  besides  have  had  the  sale 
made  for  cash.  Were  the  order  attacked 
permitted  to  be  executed,  the  sale  could 
not  take  place,  unless  the  property  was 
bid  upon  for  at  least  two-thirds  of  its  ap- 
praisement in  the  inventory,  and,  even 
then,  the  purchasers  would  not  be  hold  to 
pay,  in  ready  money,  the  amount  of  ad- 
judication; the  terms  fixed  by  the  court 


and  announced  in  the  advertisement  be- 
ing part  cash  and  part  at  one  and  two 
years. 

The  bank  is  not  chargeable  with  any 
fatal  omission  or  commission,  from  which 
it  can  be  inferred  that  it  has  consented 
that  the  jurisdiction  of  the  probate  court 
should  attach,  and  that  the  court  should 
direct  the  sale  of  the  property  at  the  in- 
stance of  the  executrix.  No  intervention 
is  shown  by  the  bank  In  the  mortaarlA, 
except  to  protect,  and  it  does  not  appear 
that  the  bank  was  dilatory  In  the  exercise 
of  its  right  to  executory  process.  The  or- 
der of  sale  complained  of  was  obtained 
with  unusual  irregularity  and  haste,  13 
days  after  the  death  of  the  debtor,  more 
than  a  month  before  the  return  of  the  in- 
ventory, some  8  days  after  the  appoint- 
ment of  the  executrix,  and  without  notice 
to  the  creditor.  The  debt  due  the  bank, 
as  holder  and  pledgee  of  the  notes  of  the 
deceased,  had  matured  quite  shortly,  in 
June  and  July,  before  the  death  of  the 
debtor,  which  occurred,  as  stated,  early  in 
August.  Praying  for  executory  process 
on  the  30th  of  August,  in  the  same  month 
in  which  the  debtor  died,  was  seasonably 
enforcing  the  right  to  executory  proceed- 
ings. The  creditor  could  hardly  have 
proved  more  diligent.  Besides,  the  pact 
de  non  alfeuando  which  the  con  cract  con- 
tains is  an  Important  factor  in  this  mat- 
ter. It  secures  expressly  the  mortgagee 
and  any  holder  of  thenotes,  notwithstand- 
ing any  transfer  or  incumbrance  of  the 
property  by  the  mortgagor  to  his  injury, 
and  it  relieves  him  eventually  from  the 
vexations  of  an  hypothecary  action. 
Surely,  that  which  such  mortgage  cred- 
itor could  have  done,  even  as  against  a 
third  possessor,  he  had  the  right  to  do 
against  the  mortgagor  or  his  succession, 
however  represented:  toritis  clear  as  day- 
light thatnelther  his  creditors  nor  his  heirs 
could,  by  his  death,  have  acqulred-greater 
rights,  principles,  or  immunities  than  he 
himself  possessed,  and  which  were  cut  oB 
by  the  express  stipulation  in  the  contract. 
How,  then,  can  it  be  claimed,  with  any 
plausibility,  that  the  executrix,  by  her  ex 
parte  action  in  the  matter,  could  have 
and  has  stripped  the  mortgage  creditor 
of  the  right  of  resorting  to  executory  pro- 
ceedings, when  the  mortgagor  himself,  had 
be  lived,  could  not  have  done  su?  A  mere 
statement  refutes  the  pretention. 

The  mortgage  creditor  has  an  Interest 
in  having  the  property  sold  separately 
from  the  other  property  of  the  succession, 
through  the  sheriff,  so  as  to  receive  the 
proceeds, without  unnecessary  delay,  avoid 
succession  costs,  commission  of  executrix, 
auctioneers'  and  attorneys'  fees,  etc.,  and 
the  filing  and  homologation  of  an  account 
or  tableau  of  distribution.  It  is  clear 
that,  as  the  bank  had  the  right  to  require 
a  sale  for  cash  and  without  appraisement, 
and  had  done  no  act  from  which  it  can  bo 
deduced  that  It  has  abandoned  thatright. 
and  as  the  order  assailed  proposes  to  sell 
the  property  subject  to  the  appraisement, 
and  on  terms  which  are  not  cash,  the  bank 
had  a  right  to  complain,  and  to  ask  the 
rescission  of  the  order  concerning  the 
property, the  more  so  as  it  received  no  no- 
tice of  the  application  of  the  executrix. 
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whlcb  was  made  and  granted  altogether 
ex  parte.  It  will  not  do  to  Bay  that,  if 
the  terras  did  not  suit  the  bank,  it  should 
have  intervened,  and  sought  a  modifica- 
tion of  them  in  cash.  The  right  of  the 
bank,  under  the  pact  de  non  alleaando,  to 
proceed  via  eiecutlva,  not  having  been  iu 
any  way  abandoned,  and  the  petition  for 
executory  process  having  been  filed  sea- 
sonably, must  be  recognized  and  enforced. 
No  case  is  found  In  the  books,  presenting 
the  characteristics  of  the  Instant  one,  in 
which  the  mortgage  creditor,  whose  con- 
tract contained  the  pact  de  non  aJlenando, 
was  denied  the  right  to  proceed  rta  execu- 
Hva  against  a  succession,  under  similar  cir- 
cumstances. 

Considering  that  the  Jadgment  appealed 
from  rescinds  the  order  of  sale  only  so  far 
as  conceiTis  the  property  mortgaged  to 
the  bank,  It  is  aflarmed,  with  coats. 

Watkins,  J.,  {dlsaenting.)  The  testa- 
mentary executrix  obtained  a  probate  or- 
der in  the  mortnaiia,  for  the  sale  of  the 
property  of  the  succession  of  the  deceased, 
movable  and  Immovable,  to  pay  debts;  the 
imniorables  to  be  sold  for  part  cash,  and 
part  un  terms  of  credit.  Thebank.as  ospe- 
clal  mortgage  creditor  tor  some  f  15,000,  on 
aportlonof  the  realty  Included  in  the  terms 
of  the  order,  seeks  to  have  it  vacated,  so 
that  it  may  at  once  proceed  v/s  executlra 
against  the  mortgaged  property,  and 
have  it  sold  under  an  order  of  sale,  which 
It  has  already  obtained,  though  subse- 
quently to  the  granting  of  the  probate  or- 
der assailed.    The  grounds  set  out  by  the 

■  bank  are,  vis. :  First.  The  prematurity  of 
the  executrix's  application  for  the  pro- 
bate order.  Second.  If  executed.  It  would 
dlveat  It  of  material  rights,  to  its  preju- 
dice. 

The  first  ground  Is  clearly  untenable,  be- 
cause, if  fault  there  was  on  the  part  of 
the  executrix  in  hurriedly  making  an  appli- 
cation for  the  order  of  sale  before  the  com- 
pletion of  the  inventories,  and  within  30 
days  after  confirmation.  It  was  condoned 
by  the  like  haste  of  the  mortgage  creditor 
In  obtaining  an  Order  of  seizure  and  sale 
afterwards.  But  it  is  submitted  that  the 
delay  of  80  days  which  must  elapse  after 
the  appointment  of  a  curator,  before  an 
order  is  granted  for  the  sale  of  immova- 
bles of  a  succession,  is  for  the  sole  pur- 
pose of  such  curator  being  able  1o  obtain 
sufficient     information    concerning     the 

.  debts  of  the  succession,  and  to  determine 
"If  It  be  necessary  to  sell  them  [immov- 
ables] In  order  to  pay  the  debts. "  Rev. 
Civil  Code,  art.  1164. 

The  only  restraint  that  the  law  imposes 
upon  the  curator  is  that  he  "Is  bound  to 
wait  thirty  days."  Why  is  he  bound  to 
■wait?  "In  order  that  he  may  know  if  it 
is  necessary  to  sell  the  Immovables  In  or- 
der to  pay  debts. "  Then  It  is  merely  in 
aid  of  the  curator's  acquisition  of  that 
knowledge  that  he  is  required  to  wait.  If 
he  can  obtain  the  requisite  Information 
before  the  expiration  of  that  delay,  there 
ceases  to  be  a  necessity  for  him  to  longer 
wait.  Such  Is  the  case  under  considera- 
tion. Within  the  30-days  delay,  the  exec- 
utrix ascertained  the  amount  and  charac- 
ter ol  the  debts  of  the  deceased,  and  filed 


a  tabular  statement  of  them,  on  the  faith 
of  which  she  claimed  the  order  of  sale. 
There  was  no  necessity  for  additional  de- 
lay. 

It  is  further  submitted  that  this  rule 
does  not  apply  to  an  order  of  sale  of  suc- 
cession property  granted  on  the  applica- 
tion of  an  executrix,  because  the  Code  pro- 
vides that,  "in  default  of  funds  sufilclentto 
discharge  the  debts  and  legacies  of  sums 
of  money,  the  testamentary  executor  shall 
cause  himself  to  be  authorized  by  the  court 
to  sell  the  movables,  and,  if  they  are  in- 
snfBclent,  the  immovables,  to  a  sufficient 
amount  to  satisfy  those  debts  and  lega- 
cies. "  Rer.  Civil  Code,  art.  1668.  There  is 
no  delay  fixed  In  respect  to  an  executor.  On 
the  other  ground,  in  my  opinion,  there  is 
no  just  cause  for  the  revocation  of  the  pro- 
bate order  of  sale.  The  opinion  of  the 
court  says  that,  under  the  act  of  mort- 
gage," the  bank  had  the  right  to  have  the 
property  sold,  without  appraisement,  and 
for  cash."  It  follows  that  the  executrix 
had  not  the  right  to  have  the  property 
sold  partly  on  ^rms  of  credit.  But  it 
does  not  follow  mat  she  had  no  right  to 
have  It  sold  under  her  order  at  all.  To 
my  mind,  it  Is  clear  that  all  the  bank  can 
require  Is  to  have  the  terms  of  sale  so  mod- 
ified as  to  conform  to  the  terms  of  the 
mortgage.  A  mortgage  Is  but  a  security 
for  the  payment  of  a  iebt,—&  Jua  ad  rem, 
and  not  a  Jus  In  re.  Wisdom  v.  Buckner, 
81  La.  Ann.  67. 

The  debtor  is  entitled  to  absolve  him- 
self from  the  mortgage  by  paying  the  debt 
secured.  His  executrix  has  the  same  right, 
or  to  discharge  It  as  speedily  as  possible 
by  sale  of  the  mortgaged  property.  In 
case  the  debtor  or  his  executrix  are  guilty 
of  delay  or  laches  of  any  kind  in  discharg- 
ing the  debt,  or  in  making  a  sale,  the  right 
of  the  creditor  to  institute  legal  proceed- 
ings springs  into  existence,  and  be  may 
procure  an  order  for  the  seizure  and  sale 
of  the  property  specially  mortgaged.  But 
I  am  not  aware  of  any  penalty  the  law 
attaches  to  the  exercise  of  undue  haste  on 
the  part  of  either  in  discharging  a  debt,  or 
in  effecting  a  sale  in  the  effort  to  dis- 
charge it.  I  was  not  apprlfled  of  the  exist- 
ence of  any  doubt  of  the  legal  right  of  a 
succession  representative  to  procure  an 
order  of  sale  of  all  the  property  of  a  succes- 
sion for  the  purpose  of  paying  acknowl- 
edged debts,  without  first  procuring  the 
consent  of  mortgage  creditors,  or  giving 
them  prior  notice  of  his  Intention  to  apply 
for  an  order  of  sale.  Indeed,  the  Code  de- 
clares that,  "It  theamountof  debts  known 
Is  such  that  it  Is  necessary  to  sell  the 
whole  or  part  of  the  Immovable  property 
which  belongs  to  the  suecession,  the  cura- 
tor shall  present  his  petition  to  the  judge 
who  has  appointed  him,  to  obtain  an  or- 
der tor  the  sale  of  this  property,  or  of  such 
a  part  as  may  be  necessary  to  pay  the 
debts  of  the  succession.  Rev.  Civil  Code, 
art.  1165. 

The  law  does  not  provide  that  any  no- 
tice of  an  an  Jcipated  saloshall  be  given  to 
mortgage  creditors,  but  it  merely  provides 
that,  "If  a  succession  be  insolvent,  the 
curator  is  bound  to  apply  for  an  order  for 
a  meetlngof  creditors."  This  meeting  has 
for  its  sole  object  "to  deliberate  on  the. 
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most  advantageouB  manner  of  selling  the 
effects  of  the  succession. "  Id.  art.  1172. 
It  has  no  power  to  control  the  grautins 
of  an  order  of  sale  at  all.  To  this  meet- 
ing, all  creditors,  private  and  ordinary, 
are  summoned  alilie. 

The  Code  provides:  " If,  at  the  meeting 
of  the  creditors  thus  assembled,  the  cred- 
itors, by  privilege  or  mortgage,  require 
that  the  sale  of  the  effects  be  made  for 
cash,  their  wish  In  this  respect  shall  pre- 
vail over  that  of  the  other  creditors. "  Id. 
art.  1175.  On  homologating  these  pro- 
ceedings, the  judge  "is  bound  to  order  to 
be  sold  for  cash  so  much  of  the  property 
of  the  succession  as  will  be  sufficient  to 
pay  the  creditors  by  privilege  or  mort- 


gage, 


if  they  require  the  sale  to 


be  thus  made."  Id.  art.  1177.  French  v, 
Prieur,  6  Rob.  (La.)  299,  is  not  authority 
to  the  contrary  '  In  that  case  a  rule  was 
taken  to  the  recorder  to  have  certain 
mortgage  inscriptions  canceled,  on  the 
ground  that  certain  succession  property 
bad  been  disposed  of  at  public  sale  by  the 
register  of  wills,  and  l^at  the  eSect  of 
such  sale  was  to  transKr  the  lien  of  the 
creditors  to  the  proceeds,  and  pass  the 
title  free  of  incumbrances.  This  the 
court  declined  to  do,  and  expressed  the 
opinion  that  "mortgage creditors  have  by 
law  certain  rights  secured  to  them,  in  re- 
lation to  the  sale  of  propert.v  belonging 
to  successions;  and  it  would  seem  but  just 
that  they  should  have  some  notice  of  an 
application  to  sell  that  on  which  their  lien 
exists,  and  thereby  to  discharge  it. "  Un- 
der this  state  of  facts,  the  court  seemed  to 
think  that  the  sale  of  mortgaged  prop- 
erty, in  a  succession,  by  a  register  of  wills, 
vrithont  notice  to  the  mortgagees,  was 
irregular;  but  itdoes  notfollow  that, bad 
the  sale  been  made  under  an  order  of 
court,  to  pay  debts,  at  the  petition  of  a 
succession  representative,  the  court  would 
have  BO  held. 

Quite  the  contrary  is  true,  for  the  court 
observes,  in  the  same  connection,  that 
"there  cannot  now  be  a  doubt  that  a  sale 
of  the  property  composing  a  succession, 
legally  and  regularly  made  under  a  judg- 
ment of  the  court  of  probate,  discharges 
the  mortgages  on  It  which  may  have  been 
given  by  the  deceased.  The  purchasers 
take  it  free  of  any  such  incumbrances, 
and  the  court  of  probaie  has  tbepowerto 
erase  them  all. " 

The  record  shows  that  the  total  debts 
of  the  deceased  are  $63,480,  and  the  ap- 
praisement of  all  properties  in  the  inven- 
tory aggregates $111,827. 06,— the  value  be- 
ing nearly  double  the  amount  of  debts. 
Theestate  Is  prima  facie  solvent,  and  there 
was  no  occasion  for  the  convocation  of  a 
meeting  of  creditors.  The  conclusion,  to 
my  mind.  Is  irresistible  that  the  bank  has 
no  right  that  has  been  infringed  by  the 
probate  order,  except  in  respect  to  the 
terms  of  sale  contained  in  the  act  of  mort- 
gage. It  has  no  right  In  law  to  demand 
the  revocation  of  the  probate  order  of 
sale,  more  especially  when  it  has  already 
procured  a  subsequent  order  for  the  seiz- 
ure and  sale  ot  the  mortgaged  property. 
Of  course,  there  is  no  question  of  its  right 
to  thus  proceed.  If  the  executrix  had  not 
obtained  a  prior  probate  order  of  sale. 


The  judge  of  the  proper  Jurisdiction  bad 
the  power  to  grant  an  order  of  sale. 
Wbeu  hegranted  the  probate  orderof  sale, 
on  the  application  of  the  executrix,  and 
within  the  mortvaria,  his  power  to  grant 
an  order  of  seizure  and  sale  was  exhaust- 
e<l.  By  the  former  order,  theproperty  was 
placed  ia  cuatodia  legia,  and  consecrated 
to  the  mass  of  creditors  of  the  succession, 
subject  alone  to  a  change  or  modillcation 
ot  the  terms  of  sale,  so  as  toconlorm  to  the 
acts  ot  mortgage  of  any  or  all  the  mort- 
gage creditors. 

Theldentical  question  litigated  here  was 
squarely  decided  in  Poutz  v.  BIstes,  15  La. 
Ann.  636.  The  plaintiff  had  procured  an 
order  of  seizure  and  sale  uf  certain  mort- 
gaged property  subsequent  in  date  to  a 
probate  order  of  sale  granted  In  the  mort- 
n&iia  embracing  the  same  property.  The 
court  said:  "The  plaintiff,  after  the  sec- 
ond district  court  had  Issued  its  order  for 
sale,  ought  to  have  applied  to  that  court 
for  a  modification  of  the  terms  of  sale,  it 
he  was  not  satisfied  with  the  same.  Any 
other  rule  would  produce  unnecessary  em- 
barrassment."  Under  similar  circum- 
stances, this  court  in  Morere  v.  Preston,  34 
La.  Ann.  873,  maintained  a  probate  order 
of  sale,  in  the  succession  of  Porter,  and  re- 
versed a  judgment  sustaining  an  injunc- 
tion ot  a  mortgage  creditor,  who  had  be- 
gun executory  proceedings  against  certain 
mortgaged  property  In  the  succession, 
tour  years  before,  and  the  only  defect  in 
which  was  the  want  ot  notice  to  the 
proper  parties.  The  court  said:  "The 
consequence  is  that  as  to  the  creiiitoi-s  of 
C.  C.  Porter,  represented  by  the  adminis- ' 
tratorufhls  succession,  the  property  or- 
dered to  be  sold  was  not  in  custodia  legia, 
and  that,  the  probate  court  having  ac- 
quired jurisdiction  over  it  before  any  seiz- 
ure had  been  eBected,  the  order  of  sale 
was  properly  rendered."  Poutz  v.  Bistes, 
15  La.  Ann.  636.  Walmsley  v.  Levy,  36  La. 
Ann.  226,  Is  to  the  same  effect. 

Under  quite  similar  circumstances,  our 
predecessors  said,  in  Tertron  v.  Comeau, 
28  La.  Ann.  633,  of  an  injunction  that  was 
sued  out  by  a  mortgage  creditor,  for  the 
purjjose  of  restraining  a  sale  of  succession 
property,  on  the  Identical  grounds  laid  In 
opponent  rule:  "It  was  the  duty  of  the 
administrator  to  have  the  property  sold, 
if  the  estate  was  In  debt,  and  that  fact  is 
shown  by  plaintiff,  who  claims  to  be  a 
creditor  in  the  sum,  exceeding  $16,000. 
The  order  of  sale  was  necessarily  ei  parte, . 
and  we  can  see  no  injury  which  can  befall 
the  plaintiff  by  the  sale  of  the  property. 
Indeed,  we  do  not  see  how  else  he  could  be 
paid." 

In  the  case  of  Wells  v.  Wells,  25  La.  Ann. 
194,  an  additional  and  stronger  reason  la 
assigned  by  the  court  why  the  probate  or- 
der should  be  maintained.  They  say:  "It 
Is  sufficient  to  say  that  a  mortgage  credit- 
or has  no  right  to  enjoin  a  sale  for  want 
of  notice  of  the  application  therefor,  when 
the  sale  was  ordei-ed  to  pay  creditors  hav- 
ing a  higher  rank  or  a  preference  over  that 
mortgage  creditor.  In  this  succession  it 
has  been  decided  by  this  court  that  the 
debts  for  the  services  ot  attorneys  and  the 
commissions  of  the  executor,  being  debts 
of  the  succession,  should  be  paid  by  prefer- 
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ence  over  the  debts  of  the  deceased  "  To 
t3ie  same  effect  are  Succession  ol  White- 
bead,  2  La.  Ann.  396 ;  Succession  of  Lauve, 
18  La.  Ann.  721 ;  Succession  of  Patrick,  25 
La.  Ann.  164 ;  Succession  of  Tabor,  33  La. 
Ann.  343. 

In  this  succession  there  appears  one  debt, 
in  addition  to  such  as  are  ennmerated  in 
tlie  oi)lnion  cited,  of  over  ^4,000,  for  taxes, 
which  certainly  prime  the  mortgage  of  the 
banlc  pro  tunto.  Such  privileges  extend 
to  movables  and  Immovables  alike,  and, 
for  want  of  sufficient  movable  property, 
must  be  paid  for  from  the  proceeds  of  the 
imnioval>]efl,  and  by  preference  over  mort- 
gages. Rev.  Civil  Code.  arts.  3852,  8353, 
8366, 3367.  This  must  be  done  in  the  prem- 
ises on  a  tableau  of  distribution,  and  on 
a  Judgment  nf  court.  Id.  art.  1181.  How 
tan  that  be  done,  if  the  executrix  had  not 
wbepoBsessl  on  of  the  funds  for  distribution  7 

The  rights  of  the  bank  will  be  perfectly 
protected  by  requiring  the  executrix  to 
furnish  security ;  and,  If  there  be  a  likeli- 
hood of  the  property  being  sold  at  a  sacri- 
flee,  it  can  buy  on  its  own  account,  and 
bold  its  proceeds  on  furnishing  proper  se- 
curity to  the  succession.  The  opinion  lays 
BtresB  on  the  fact  that  the  bank's  mort- 
gage contains  the  ptLct  de  noa  alieaaado. 
Its  effect  is  solely  to  prevent  the  mortga- 
gor from  makingconventlonal  sale  of  the 
mortgaged  property,  to  the  prejudice  of 
the  mortgagee'fl  rights.  In  this  case  no 
mch  sale  has  been  made,  and  the  existence 
of  the  pact  does  not  affect  this  case  in  the 
least. 

There  la,  in  my  opinion,  no  question  of 
diligence  or  laches  in  the  case.  If  there 
was,  the  fault  Is  certainly  with  the  bank, 
becadse  Its  ihortgage  was  executed,  and 
the  notes  of  deceaieddellvered, on  the  13th 
of  August,  1885,  and  they  became  due  at  12 
months  after  date.  Hence,  when,  on  the 
aoth  of  Augnst,  1889,  the  probate  order  of 
sale  was  granted  on  the  petition  of  the  ex- 
ecutrix, they  were  three  years  past  due, 
and  at  any  date  within  that  period  of  time 
the  bank  could  have  procured  an  order  of 
seisureand  sale  had  It  chosen  to  do  so,  bat 
did  not. 

This  court  held  in  Chatle  v.  Farmer,  84 
La.  Ann.  1017,  that  it  was  "administra- 
tor's duty  to  obtain  the  highest  price  for 
the  property."  What  was  the  executrix 
to  do,  standing,  as  she  was,  in  the  pres- 
ence of  five  special  mortgages,  on  five  dif- 
ferent pieces  of  real  estate  of  the  succession 
of  the  deceased,  and  aggregating  $56,000  in 
amount?  Should  she  have  waited  longer 
tor  action  by  the  VArioos  mortgagees,  or 
provoked  them  to  commence  five  separate 
executory  proceedings  against  the  five 
mortgaged  properties  ?  Had  she  doneso,  it 
is  perfectly  manifest  tbatthe  added  burdens 
of  accumulated  costs,  commissions,  attor- 
ney'sfees,  advertisements, etc..  would  have 
resulted  in  a  ruinous  sacrifice  of  the  proper- 
ty, and  pressed  the  succession  to  the  verge 
of  insolvency.  Had  she  thus  waited  or 
proceeded,  in  my  opinion  the  executrix 
would  have  violated  her  plain  legral  doty. 
She  is  bound  to  protect  the  rights  of  all, 
whether  privileged  or  ordinary  creditors 
alike,  and  endeavor  to  save  something 
for  the  heirs.  If  a  different  rule  obtain,  and 
the  rule  of  opponents  be  made  absolute, 

v.7so.no.l7 — 31 


property  specially  mortgaged  will  be  liber- 
ated from  administration  entirely  by  the 
succession  representatives. 

It  is  with  respect  I  submit  that  the  opin- 
ion of  the  court  vacating  a  probate  order 
of  sale  of  succession  property,  to  make 
way  for  an  order  of  seizure  and  sale,  in  be- 
half of  a  mortgage  creditor,  is  a  departure 
from  the  settled  Jurisprudence  of  more 
than  a  quarter  of  a  century,  and  will 
greatly  embarrass  thtf  administration  of 
successions  in  the  country  parishes.  The 
conservative  and  salutary  rule  of  stare  do- 
cisia  o  iigh  t  to  control ,  for  it  has  been  wisely 
said  that, "  in  order  to  secure  certainty  and 
stability  in  the  administration  of  law,  it 
is  a  rule  of  jurisprudence  that,  when  a 
particular  construction  of  a  statute  has 
been  for  a  long  time  acquiesced  in,  not  only 
by  those  whose  pergonal  and  proper^ 
rights  are  affected,  but  by  those  whose 
duty  it  is  to  executa  it,  the  courts  will  rec- 
ognize it  as  the  true  construction,  and  en- 
force it  accordingly."  To  this  effect  are 
various  authorities:  Hawkins  v.  Beer.  87 
La.  Ann.  65;  State  v.  Thompson.  10  La. 
Ann.  122;  Levy  v.  HltBChe,40  La.  Ann.  500, 
4  South.  Rep. 472;  Insurance  Co.  v.Debole, 
16  How.  431 ;  Douglas  v.  County  of  Pike, 
101  U.  S.  677. 

For  these  reasons  I  deem  it  my  duty  to 
dissent. 

~~~~  («l  La.  Aim.  XB2) 

Lalanne  v.  Patnb  et  aL 

(Supreme  Court  of  XouiaiaTio.    Feb.  10,  USD. 
4a  La.  Ann.) 

JUDOUHT— NolB  SlOUBID    BT  HOBTeiAH— 

Hbbosb. 

1.  The  pebuUar  (tatntory  aotloii  anttaorized  by 
Itov.  Civil  Code,  art  8M7,  providing  for  tbe  renewal 
of  jodgments  by  suit,  must  not  be  confounded  with 
other  precepts  of  the  Code  on  the  snbject  of  legid 
interruption  of  debts,  which  are  likewue  applica- 
ble to  judgments. 

2.  A  judgment  in  pertonomagainsta  payeeot 
promissorv  notes,  secured  by  a  special  mortgage, 
and  In  which  there  is  a  recognition  of  the  mort- 
gage, and  a  decree  for  its  entoroemont^  merges  the 
notes,  completely  and  perfectly,  so  that  thereafter 
the  judgment  is  the  only  evidence  of  the  debt;  hat 
not  so  as  to  tbe  mortgage.  It  retains  the  full  force, 
efrect,  and  rank  after  the  Judgment  that  it  had  be- 
fore ;  tbe  judgment  only  rendering  it  executory  by 
ordinary  fl.  fa.,  hot  not  precluding  exeontoty  pio- 
ceedings  subsequently. 

{SyUabut  by  the  Court.) 

Appeal  from  district  court,  parish  of  St. 
Landry :  E.  T.  Lewis,  Judge. 

Henry  L.  Oarland  and  Laurent  Duple, 
for  appellants.  EatUette  A  Duple,  for  ap- 
pellee. 

Watkimb,  J.  As  the  holder  of  two  Judg- 
ments against  Widow  Oalliger,  n^  Ame- 
lia Keller,  and  subsequently  Widow  Webb, 
duly  recorded,  and  regularly  relnscribed, 
plaintiff  Institutes  this  suit  against  Payne, 
holder  of  certain  special  mortgages  against 
same,  previously  recorded,  and  likewise 
regularly  relnscribed,  for  the  cancellation 
of  same,  as  being  null  and  void.  The 
ground  assigned  for  the  nullity  is  that,  in 
1874,  Payne  sued  his  mortgage  notes  to 
Judgment,  and  therein  obtained  a  recogni- 
tion of  his  special  mortgages,  and  that 
said  notes  and  mortgages  became  merged 
in  said  judgment,  and  had  thereafter  no 
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separate  existence;  ttaat  this  Jadgmoit 
was  recorded  in  the  book  of  mortgagea  In 
1877,  and  the  mortgage  has  not  been  pre- 
served by  proper  reinscriptlons  since,  and 
Is  therefore  perempted;  and  the  judgment, 
not  having  been  revived  by  snit  timely  in- 
stituted, has  become  eztingoishnd  by  pre- 
scription. 

The  facta  are  briefly  as  follows:  Plain- 
tiff is  the  holder  of  two  Judicial  mortgages 
agaiist  Widow  Oalllger,  properly  record- 
ed and  relnscribed.  Payne  is  the  holder 
of  several  conventional  mortgages  against 
the  same  debtor,  recorded  previously,  and 
from  time  to  time  likewise  regularly  rein- 
scribed.  In  1874  the  latter  obtained  a  per- 
sonal Judgment  against  his  debtor,  on  her 
several  promissory  notes,  and  a  recogni- 
tion of  his  conventional  mortgages  secur- 
ing the  payment  thereof.  This  judgment 
embodies  a  full  and  comprehensive  state- 
ment of  the  recognised  mortgages,  as  well 
as  a  description  of  the  mortgaged  proper- 
ty. The  Judgment  was  recorded  in  the 
book  of  mortgages  In  1877,  and  that  in- 
scription has  not  been  since  renewed  by 
proper  Inscription.  No  suit  for  the  revival 
of  the  Judgment  has  been  Instituted,  but 
various  acts,  transactions,  and  Judicial 
decrees  have  from  time  to  time  otherwise 
interrupted  the  current  of  prescription 
against  it,  whereby  it  has  remained  in  full 
force  and  efBcacy. 

The  district  judge  was  of  the  opinion, 
and  held,  that  the  Judgment  had  been  kept 
alive,  and  was  in  full  vigor,  but  that  the 
mortgage  had  ceased  to  have  ^tect  as  to 
third  persons,  for  want  of  proper  relnscrip- 
Uon ;  and  that  the  original,  special  mort- 
gages were  merged  in  the  Judgment,  and 
thereafter  ceased  to  have  any  separate  ex- 
istence, and  therefore  the  reinscrlption  of 
them  was  without  any  effect  whatever. 
On  the  latter  question,  our  learned  broth- 
er expressed  himself  as  entertaining  a  con- 
trary view,  and,  in  rendering  Judgment, 
only  yielded  his  convictions  to  what  he 
deemed  to  be  the  weight  of  superior  Judi- 
cial authority.  He  carefully  stated  his 
views,  as  derived  from  declslona  of  this 
court,  in  an  elaborate  opinion  of  marked 
ability,  in  which  numerous  adjudicated 
cases  are  collated  and  compared. 

As  we  understand  plaintiff's  counsel,  his 
contention  Is  that,  while  it  is  the  settled 
Jurisprudence  of  this  court  that  the  pre- 
scription of  a  Judgment  may  be  interrupt- 
ed by  other  means  than  a  suit  to  revive, 
only  parties  to  the  record  can  be  af- 
fected by  such  interruption  in  pais.  The 
Judge  a  gao  gave  judgment  against  de- 
fendants, ordering  the  clerk  to  cancel  the 
various  conflicting  and  antecedentinscrip- 
tions  of  Payne's  special  mortgages,  and 
he  has  appealed. 

1.  On  the  proposition  last  referred  to 
little  is  necessary  to  be  said.  In  neither 
the  law  nor  jurisprudence  can  we  flnd  any 
sanction  for  the  stated  contention  of 
plaintiff's  counsel.  In  Succession  of  Pat- 
rick, 30  La.  Ann.  1071,  our  predecessors 
held  that  "  the  peculiar,  statutory  action  " 
authorized  by  Rev.  Civil  Code,  art.  3547, 
providing  for  the  revival  of  judgments  by 
suit,  must  not  be  confounded  with  other 
precepts  of  theCode,onthe  subject  of  legal 


Intermption  of  the  prescription  of  debts 
which  am  likewise  applicable  to  Judg- 
ments. The  doctrine  announced  in  the 
case  was  afiSrmed  by  this  court  in  Calhoun 
V.  Levy,  83  La.  Ann.  1296,  and  in  Levy  v. 
Calhoun,  84  La.  Ann.  413,  as  well  as  in 
other  cases.  Hence  we  conceive  the  argu- 
ment in  favor  of  the  binding  force  of  a 
judgment,  the  prescription  of  which  has 
been  legally  interrupted,  is  Just  as  strong 
as  that  of  a  judgment  of  revival.  Either 
mode  rehabilitates  the  Judgment,  and 
keeps  it  as  much  alive  tor  one  purpose  as 
for  another. 

'2.  The  main  question  Is  whether  a  Judg- 
ment in  penonum,  on  the  mortgage  notes, 
recognizing  and  enfondng  the  mortgage, 
as  against  the  debtor  and  mortgagor,  op- 
erates a  merger  of  the  notes  and  mort- 
gage in  the  Judgment,  so  as  to  necessitate 
the  registry  of  that  decree  in  the  book 
of  mortgages,  and  Its  subsequent  rdn- 
scriptlon,  in  order  to  preserve  the  effect  of 
the  mortgage  as  to  third  persons  and 
other  mort^cagees.  Has  a  conventional 
mortgage  any  separate  and  independent 
existence  after  tlie  rendition  of  a  Judg- 
ment vis  ordinarta  recognizing  It?  and 
does  the  subsequent  reinscriptlon  of  the 
original  act  of  conventional  mortgage  have 
the  effect  of  preserving  its  effect  and  rank 
as  to  third  persons? 

As  supporting  his  Judgment,  the  Judge  a 
quo  cited  the  foUo wing  cases,  vis.:  Hac- 
kee V.  Calmes,  2  Mart.  (N.  B.)  699;  Oak^ 
V.  Murphy,  1  La.  Ann.  872;  Smalley  r.  £Qs 
Creditors,  8  La.  Ann.  888;  Bordelals  v. 
Maugars,  Id.  876 ;  Hair  v.  McDado,  10  I^a. 
Ann.  634;  Railroad  Co.  v.  Thorn  ton,  12  La. 
Ann.  786;  Sturges  v.  Sheriff,  14  La.  Ann. 
231;  Denistoun  v.  Payne,  7  La.  Ann.  834; 
Succession  of  Oilmore,  12  I<a.  Ann.  665. 

In  all  of  those  cases  it  was  held  that  a 
Judgment  on  notes,  drafts,  or  other  evi- 
dence of  debt  had  the  effect  of  meitring  the 
latter  into  the  former  so  that  they  ceased 
to  evidence  the  debt  altogether,  and  the 
Judgment  became  the  sole  proof  of  Its  ex- 
istence ;  but  only  in  the  last  two  of  those 
decisions  was  it  held  that  mortgagee,  as 
well  as  notes,  are  so  merged ;  and,  in  those 
cases,  there  were  no  questions  of  the  rank 
of  competing  mortgages,  or  of  their  ajH 
propriate  inscription,  and  reinscriptlon 
BO  as  to  affect  third  persons  with  notice. 
But,  without  any  discussion,  the  court 
contented  Itself  with  an  expression  of  opin- 
ion to  the  effect  that  the  mortgages  as  well  * 
as  the  notes  became  mergedin  a  Judgment. 

We  have  frequently  held  that  debts  and 
obligations  are  not  created  by  judgments 
of  court,  but  only  recognized  by  them,  and 
rendered  executory;  that  they  confer  no 
new  right,  only  confirm  those  already  in 
existence.  Kinder  v.  Lyons,  88  La.  Ann. 
713;  Thomas  v.  Gullbeau,  36  La.  Ann.  927; 
Succession  of  Anderson,  83  La.  Ann.  681. 
But  we  know  of  no  case  in  which  we  have 
held  that  a  mortgage,  as  well  as  the  note 
secured,  was  merged  In  a  judgment  la  per- 
sonam, recognizing  its  existence,  and  mak- 
ing it  executory.  Counsel  for  appellee, 
with  perfect  confidence,  cites  us  to  what 
our  Immediate  predecessors  said  on  a  kin- 
dred question,  in  Watson  v.  Bondurant, 
30  La.  Ann.  10,  vis. :  "If  the  mortgagee.  In 
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irtead  ot  proceeding^  rUi  execvtlva  In  rem 
agalust  the  property,  elects  to  sue  hts 
debtor  ia  peraonam,  and  to  attempt  to 
enforce  bis  Judsment  by  execution  via  or- 
dinaiia,,  the  pact  de  noa  aJienando  will 
Dot  enable  him  to  seise  the  mortgaged 
property  in  the  hands  of  a  third  possessor 
claiming  the  ownership.  He  must  ex- 
haust his  remedy  against  property  sub- 
ject to  seliure  onder  the  writ  tterl  facias; 
and.  failing  to  obtain  satisfaction  by  this 
means,  he  can  reach  tiie  mortgaged  prop- 
erty only  by  an  action— the  regular  hypoth- 
ecary action  ot  our  law— against  the  third 
possessor. " 

From  that  expression  counsel  deduces 
the  condosion  that  it  was  based  on  the 
theory  that  the  mortgage  was  merged  in 
the  Judgment,  and  therefore  It  was  not 
susceptible  of  separate  enforcement  for 
that  reason.  But  in  a  more  recent  case, 
which  appecuv  to  have  escaped  counsel's 
attention,  this  court  held,  alter  deliberate 
consideration  of  the  question,  that  a 
mortgage  creditor  is  entitled  to  exec- 
utory process  against  his  mortgagor,  or 
against  his  transferee  of  the  hypothecat- 
ed property,  notwlthHtanding  the  fact 
he  has  procured  Judgment  against  the 
mortgagor  on  mortgage  notes.  "The 
fact,"  says  the  court,  ''that  he  [the  mort- 
gagee] bad  obtained  a  recognition  of  his 
mortgage,  by  Judgment  against  the  orig- 
inal debtor,  U  It  did  not  enlarge,  certainly 
could  not  diminish,  his  rights  against  the 
third  possessor  of  the  thing  mortgaged. " 
Montejo  ▼.  Gordy,  83  La.  Ann.  lUS.  On 
the  original  hearing  of  that  case,  the  court 
maintained  and  perpetuated  an  injunction 
restraining  the  selsure  and  sale,  on  the 
ground  that  It  was  "Illegal,  null,  and  void, 
and  unwarranted  by  la  w ;"  but  on  the  re- 
bearing  a  contrary  opinion  was  an- 
nounced. We  are  therefore  sale  in  con- 
cluding that  It  was  deliberately  expressed, 
and  r^ard  It  as  bdng  perfectly  conclusive 
against  plaintiff's  theory  of  a  Judgment 
merging  the  mortgage,  as  well  as  the  note 
It  secures. 

While  It  Is  perfectly  true  that  a  Judg- 
ment does  merge  and  extinguish  a  note, 
draft,  obligation,  or  other  evidence  Of  a 
debt.  It  dues  not  follow  that  it  has  that 
effect  in  respect  to  mortgages  or  privileges 
securing  the  payment  of  a  debt.  The 
rank  of  mortgages  and  privileges  is  one  ot 
their  most  essential  elements,  and  neces- 
sarily so,  because  it  is  that  which  deter- 
mines the  right  ot  one  ormorecreditors  to 
a  priority  In  receiving  payment  from  the 
proceeds  of  the  thing  on  which  thdr  re- 
spective liens  exist.  It  is  for  the  special 
purpose  of  enabling  a  creditor  to  preserve 
the  rank  ot  his  mortgage,  and  his  priority 
In  parment,  that  the  Code  declares  that 
the  inscription  must  be  renewed  "in  the 
manner  In  which  it  was  first  made. "  Rev. 
Civil  Code.  art.  8369. 

The  rank  ot  mortgages  is  determined  by 
the  date  on  which  they  are  first  recorded. 
Rev.  Civil  Code,  art.  8329.  Reinscription 
maintains  their  rank  in  perpetuity.  If, 
then,  it  be  conceded  that  a  Judgment 
merges  the  mortgage,  what  becomes  of  it* 
.rank?  For  If  there  is  a  merger  it  is  com- 
plete, and  oreditors  and  third  persons 
would  have  to  consult  the  Judgment,  and 


not  the  act  of  mortgage.  In  Miltenberger 
v.  Dubroca,  M  La.  Ann.  818,  we  held  the 
registry  of  a  Judgment  rendered  on  a  mort- 
gage note  to  be  insufficient  as  a  reinscrip- 
tion of  a  mortgage,  because  the  Judgment 
did  not  contain,  and,  when  registered,  did 
not  convey,  all  the  necessary  Information 
for  the  purpose  of  the  reinscription.  "The 
Judgment,  say  the  court,  "sufficiently  de- 
scribes the  property,  but  fails  to  mention 
the  name  of  the  officer  who  passed  the 
act,  or  the  date  ot  the  act,  or  of  its  orig- 
inal registry,  or  the  name  of  the  original 
mortgag^ee,  or  the  total  amount  for  which 
the  mortgage  was  given. "  Hart  v.  Cat- 
tery, 89  La.  Ann.  894,  2  South.  Rep.  788. 

If,  in  law,  the  mere  rendition  of  a  Judg- 
ment effected  the  merger  of  the  mortgage, 
what  difference  could  there  be  it  such  re- 
citals were  wanting?  But,  as  we  held 
that  their  absence  from  the  Judgment  ren- 
dered its  registry  unavailing  for  the  pur- 
poses of  reinscription,  the  conclusion  la 
irresistible  that  the  sufficiency  of  such  a 
reinscription  depends  solely  on  the  suffi- 
ciency of  the  recitals  ot  the  Judgment,  and 
not  on  its  existence.  We  doubt  not  that, 
if  a  Judgment  contained  a  full  description 
of  the  mortgage  in  every  essential  partic- 
ular, its  registry  would  amount  to  a  rein- 
scription, not  for  the  reason  that  such  a 
Judgment  was  a  merger  ot  the  mortgage, 
but  because  this  mode  is  recognised  as  an 
adequate  one  tor  the  preservation  of  the 
mortgage. 

It  is  our  opinion  that  the  original  mort- 
gage acte  continued,  after  the  Judgment, 
to  evidence  the  mortgagee's  rights,  and 
that  they  are  not  merged  in  the  judgment 
Payne  obtained  on  the  mortgage  notes, 
and  that  the  reinscription  of  those  acte 
was  the  proper  mode  of  preserving  same, 
and  had  full  effect  as  to  the  piaintlB. 

The  Judgment  appealed  from  is  errone- 
ous, and  must  be  reversed.  It  Is  therefore 
ordered  and  decreed  that  the  Judgment 
appealed  from  be,  and  the  same  is,  re- 
versed ;  and  it  is  now  further  ordered  and 
decreed  that  plaintiff's  demand  be  rejected, 
at  his  cost  in  both  courts. 

Fbnner,  J.,  recnsee  himself , on  the  ground 
of  relationship  to  Payne,  defendant. 

~"~~  (28  Fla.  84) 

Pebrt,  Governor,  v.  Wooubbrby. 
(Suipreme  Court  of  Florida.    March  8S,  1890.) 

BOHOOI.    PDKDB— COUHTT  TRBA8UBa&— BOITD— AO- 
TION»— FLSADIHO. 

1.  The  act  of  February  27, 1877,  <HoCleL  Dig.  p. 
8SS,  S  6,)  by  which  the  coanty  treaanrera  of  the  aev- 
oral  coanties  were  "consUtuted  tba  treaaurera  of 
the  Bohool  fnnda  in  their  reapeotive  oountles, "  did 
not  create  a  new  county  offloa  of  treasurer  of  the 
aohool  funda,  to  be  filled  by  whomsoever  might  be 
county  treasurer,  but  it  transferred  to  the  office  of 
county  treasurer  the  duties  and  responaiblUties  ot 
Uie  custody  of  the  aohool  funds  of  the  county. 

9.  The  act  of  February  18,  1878,  (Id.  p.  8^  {  5,) 
provided  tliat  coanty  treasurers  should  be  required 
to  give  bonds  to  the  governor  in  a  sum  to  be  fixed 
Iqr  the  county  commissioner,  and  to  be  in  no  coua^ 
iy  leas  than  double  the  amount  of  money  that 
might  at  any  one  time  oome  into  the  treasurer's 
hands,  and  a  treasurer's  bond  executed  under  It 
after  the  approval  of  the  act  of  February  27, 1877, 
by  which  county  treasurers  were  constituted  treaa- 
urers  of  the  school  funds  (Id.  J  0,)  became  a  send- 
rlty  as  well  for  the  proper  performance  ot  his  dn- 
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ties  in  connection  with  school  funds  as  with  any 
other  funds  of  which  he  misfht  be  the  legal  custo- 
dian  under  former  or  other  legislation. 

8.  It  was  the  duty  of  the  oounty  commission- 
ers, when  fixing  the  amount  of  the  official  bond  to 
be  given  by  a  county  treasurer,  after  the  approval 
of  the  act  making  him  treasurer  of  the  school 
funds,  to  consider  the  effect  of  that  act  with  refer- 
ence to  the  amount  of  money  which  might  at  any 
one  time  come  into  his  hands. 

4.  An  action  on  the  official  bond  of  a  county 
treasurer,  payable  to  the  governor,  held  to  be 
properly  brought  in  the  name  of  the  governor  for 
the  use  of  the  board  of  public  instruotion  of  the 
county  to  recover  for  sohool  moneys  as  to  which 
the  county  toeasurer  failed  to  properly  account, 
and  that  the  action  should  not  hare  been  brought 
for  the  use  of  the  successor  of  the  delinquent 
county  treasurer. 

5.  The  fact  that  certain  officers,  when  fixing 
the  amount  of  the  penalty  of  an  official  bond,  failed 
to  consider  a  certain  matter  which,  had  tbey  con- 
sidered it,  might  have  caused  them  to  fix  a  larger 
penalty  than  they  did,  Is  not  a  defense  to  an  action 
against  a  surety  on  the  bond. 

6.  A  statement  In  a  plea  to  an  action  on  a  com- 
plete written  contract  that  the  contract  was  not 
intended  to  cover  the  moneys  sued  for,  and  that 
the  defendant,  a  surety,  signed  the  contract  with 
that  understanding  and  belief,  is  not  the  averment 
of  a  fact,  but  of  a  oonclusion  of  law,  and  is  de- 
murrable, 

7.  In  an  aeUon  Institated  In  the  name  of  the 
ntremor  for  the  use  of  a  board  of  public  instruo- 
Boa  on  the  official  bond  of  a  county  treasurer  to  re- 
cover for  school  moneys  as  to  which  he  was  in  de- 
fault, the  bond  having  been  executed  April  14, 1S84, 
and  being  conditioned  that  the  county  treasurer 
should  render  a  faithful  aooount  of  all  moneys  that 
might  come  into  his  possession  or  custody  by  virtue 
of  his  said  office,  and  faithfully  perform  all  the  du- 
ties of  the  office  as  prescribed  by  law,  a  plea  was 
interposed  by  a  surety  to  the  effect  that  the  county 
commissioners  did  not  in  fixing  the  amount  of  the 
bond  take  into  consideration  any  sohool  moneys 
tluit  might  be  paid  to  the  principal  as  county  treas- 
urer of  the  county,  but  fixed  the  amount  to  cover 
moneys  only  which  were  controlled  by  the  countv 
oomnussioners;  and  that  said  bond  was  not  intend- 
ed to  cover  any  sohool  moneys  which  were  subject 
to  the  control  of  the  board  of  public  instruction  of 
the  county,  and  that  the  surety  signed  the  bond 
with  that  understanding  and  belief.  Held,  that 
the  plea  is  demurrable  for  the  reason  that  the  re- 
sult of  the  neglect  of  the  commissioners  to  consid- 
er the  sohool  moneys  could  be  nothing  more  than 
to  make  the  amount  of  the  bond  less  t&a  it  should 
Iwve  been,  and  this  does  not  harm  the  surety;  and 
the  remainder  of  the  plea  is  not  the  averment  of  a 
fact,  but  Is  nothing  more  than  the  assertion  of  a 
oonclusion  of  law  or  a  pleader's  construction  of  a 
complete  written  contract,  which  contract  is  the 
sole  repository  of  the  language  of  the  parties  to  it 
astotheir  meanlngand  intentions,  which  language, 
viewed  In  the  light  of  the  law  controlling  the  sub- 
ject of  the  contract  at  the  time  of  its  execution, 
shows  that  school  moneys  subject  to  the  control 
of  the  board  of  public  Instruction  were  within  the 
intention  of  the  parties  to  the  bond,  and  must  con- 
trol the  courts  as  to  the  meaning,  intention,  and 
understanding  of  the  parties 

C/Syllafriu  by  the  Cov/rt.) 

Appeal  trom  circuit  court,  Oadfidenconn- 
ty ;  David  S.  Walker,  Judge. 

William  A.  Blount,  tor  appelant.  John 
W.  MaJoae,  for  appellee. 

Rankt,  C.  J.  This  Is  an  actioo  on  the 
official  bond  of  A.  W.  Smith,  aa  county 
treasurer  ol  Gadsden  county,  executed  by 
bim  and  sureties  thereon,  of  whom  appel- 
lee was  one,  April  14,  1884.  The  bond, 
which  was  approved  by  the  county  com- 
missioners, binds  the  parties  ''unt4>  the 
Kovemor  of   be  state  of  Florida, "  and  its 


condition,  inclndlns  the  redtal,  is  that 
"  whereas,  the  said  Smith  is  about  to  be 
commissioned,  by  the  (covemor,  county 
treasurer  in  and  for  the  county  {foresaid,  to 
hold  his  office  for  the  term  of  two  years, 
now,  if  Smith  shall  render  a  correct  and 
faithful  account  of  all  moneys  that  majr 
come  into  bis  possession  or  custody  by 
virtue  of  the  office,  and  faithfully  perform 
all  the  duties  thereof  as  prescribed  bylaw, 
the  bond  shall  be  void,  but  otherwise  to 
remain  of  full  force  and  effect. " 

The  action,  as  originally  institated  in 
the  year  1886,  was  in  the  name  of  "the 
Governor  of  the  State  of  Florida,  for  the 
use  of  the  Board  of  Public  Instruction  of 
Gadsden  County."  Subsequently,  the  pro- 
ceedings were  amended  by  making  £.  A. 
Perry,  governor,  etc.,  for  the  use,  etc.,  the 
plaintiff.  Polk  V.  Plummer,  2  Humph.  600; 
Stephens  v.  Crawford,  1  Ga.  674;  Tevis  v. 
Randall,  6  CaJ.  632. 

The  original  declaration  allies  that 
Smith  was  removed  from  office  by  thegov- 
emor  in  the  year  A.  D.  1886,  and  that  while 
he  was  such  treasurer  he  did  not  render  a 
correct  account  of  {ind  pay  overall  moneys 
which  came  into  his  possession  or  custody 
by  virtue  of  bis  said  office,  nor  did  be  faith- 
fully perform  the  duties  of  his  office  but, 
on  the  contrary,  has  failed  and  refused, 
and  still  falls  and  refuses,  to  account  for 
and  to  pay  over  to  the  board  of  public  in- 
struction of  Gadsden  coonty  the  sam  of 
fl,082.84J^  otthe  property  of  the  said  board 
which  came  into  bis  possession  by  virtue 
of  the  office,  and  which  by  law  was  and  ia 
payable  to  such  board. 

The  plaintiff  demurred  to  the  fourth 
plea  as  bad  in  substance,  and,  the  demur- 
rer having  been  overruled,  he  suffered  final 
Judgment  to  be  entered  in  the  case  against 
him,  from  which  Judgment  he  baa  taken 
an  appeal. 

This  plea,  upon  which  the  result  of  the 
litigation  as  it  stands  before  us  depends 
to  a  certain  extent,  is,  In  substance,  as  fol- 
lows :  The  county  commissioners  of  Gads- 
den county  did  not,  in  fixing  the  amount 
of  the  bond,  take  into  consideration  any 
school  moneys  that  might  be  paid  to 
Smith,  as  county  treasurer  of  the  county, 
but  fixed  the  amount  of  the  bond  to  cover 
moneys  only  which  were  controlled  by 
said  county  commissioners;  and  said  bond 
was  not  intended  to  cover  any  school 
moneys  which  were«ubject  to  the  control 
of  the  board  of  public  Instruction,  and  the 
defendant  signed  the  bond  with  that  un- 
derstanding and  belief. 

Thestatuteof  February  27,1877,  (McCld. 
Dig.  p.  323,  §  6.)  enacted  that  the  county 
treasurers  of  the  several  counties  in  this 
State  shall  be,  and  the  same  are  hereby, 
constituted  the  treasurers  of  the  school 
funds  In  their  respective  counties. 

Legislation  approved  February  18, 1873, 
(Id.  p.  323,  §  5.)  provided  that  county 
treasurers  should  be  required  to  give 
bonds  to  the  governor  in  a  sum  to  be  fixed 
by  the  county  commissioners,  and  to  be  in 
no  county  less  than  double  the  amount  of 
money  that  might  at  any  one  time  coma 
Into  the  treasurer's  hands,  and  that  the 
sureties  should  be  required  to  Justify.  A 
previous  act  of  1872  (section  5  of  chapter 
1883)  had  provided  that  the  amount  of  tba 
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bond  shonld  be  fixed  by  the  county  com- 
mlHBlonera,  and  never  be  less  than  $10,- 
000.  The  provision  of  chapter  1722,  ap- 
proved June  22, 1869,  referred  to  by  coun- 
sel tor  appellant,  and  requiring  that  "ev- 
ery Bchool  oflacer"8han,  before  receiving 
any  moneya  or  property  of  any  kind  for 
safe-keeping  ar  disbursement,  give  bonds, 
with  two  good  sureties,  for  double  the 
amount  that  would  be  liable  to  fall  in  his 
hands  at  any  one  time,  the  bond  to  be 
fixed  by  the  board  of  public  instruction, 
and  approved  by  the  county  commission- 
ers, was  not  applicable  to  the  county 
treasurer  prior  to  the  act  of  1877,  nor  did 
It  become  bo  upon  the  passag^e  of  the  lat- 
ter act. 

The  legislation  of  1877  did  not  repeal  that 
of  February,  1878,  but  one  effect  of  it  was 
to  make  it  the  duty  of  the  county  commis- 
sioners, when  fixing  the  amount  of  a  treas- 
urer's bond,  to  consider  its  effect  with  ref- 
erence to  the  amount  of  money  which 
might  at  anyone  time  come  into  that  offi- 
cer's hands,  and  to  act  accordingly.  It  was 
also  the  .efiect  of  these  two  statutes,  con- 
sidered together,  that  a  treasurer's  bond, 
executed  like  this  one  after  the  act  of  1877, 
shonld  be  a  security  as  well  for  the  proper 
performance  uf  his  duties  In  connection 
with  school  funds  as  with  any  other  funds 
of  which  he  might  be  the  legal  custodian 
under  former  or  other  legislation.  The  act 
of  1877  did  not  create  a  new  office  of  treas- 
urer of  the  school  funds,  to  be  filled  by 
whomsoever  might  be  county  treasurer, 
nor  was  it  by  virtue  of  any  such  distinct 
office  that  he  was  entitled  to  receive  school 
funds;  but  it  transferred  and  Imposed  up- 
on the  office  of  county  treasurer,  as  then 
constituted  by  law,  the  duties  and  respon- 
sibilities of  the  custody  of  the  school  funds 
of  the  county,  and  a  proper  performance 
of  these  is  as  much  within  the  language 
and  purpose  of  the  bond  before  ub  as  are 
any  duties  which  had  been  imposed  upon 
or  had  appertained  to  the  officer  prior  to 
that  legislation.  The  school  law  of  1S69 
find  its  amendments  had  practically 
created  a  dlBtlnct  custodian  or  treasurer 
of  the  school  funds  of  the  county,  and  the 
purpose  of  the  legislation  of  1877  was  to 
confer  the  duties  upon  the  constitutional 
office  of  county  treasurer. 

It  is  averred  by  the  plea  that  the  county 
commissioners  did  not,  in  fixing  the 
amount  of  the  bond,  take  into  considera- 
tion any  school  moneys  that  might  be 
paid  to  the  treasurer,  but  fixed  theamount 
of  the  bond  only  to  cover  moneys  which 
were  controlled  by  themselves,  the  county 
commissioners.  So  far,  then.  It  seems  only 
that  they  may  not  have  fixed  the  amount 
of  the  bond  as  large  as  they  should  have 
done.  From  this  omission  to  regard  what 
the  law  bad  made  a  subject  for  their  con- 
sideration, and  the  consequent  neglect  of 
duty,  the  surety  can  claliu  no  advantage. 
His  complaint  to  this  point  is  no  thing  more 
than  that  the  penalty  of  the  bond  is  not  as 
lai'ge  as  it  should  have  been.  That  does 
not  hurt  him. 

The  plea  further  asserts  that  the  bond 
was  not  intended  to  cover  any  school  mon- 
eys which  were  subject  to  the  control  of 
the  board  of  public  instruction,  and  that 
with  this  understanding  and  belief  the  ap- 


pellee, a  surety,  executed  it.  Considering 
this  assertion  either  alone  or  in  connection 
with  the  previous  part  of  the  plea,  we  find 
neither  in  it,  nor  elsewhere  in  the  record, 
any  pretense  that  any  other  written  In- 
strument was  executed  as  a  component 
part  of  the  contract,  and  qualifying  the 
meaning  or  effect  of  the  bond.  The  bond  is 
upon  its  face  a  full  and  complete  written 
con  tract,  having  no  feature  to  suggest  that 
it  was  not  understood  and  intended,  by  all 
the  parties  to  it,  as  the  complete  expres- 
sion of  their  meaning  and  intention,  and 
the  sole  repository  of  the  languageof  their 
undertaking.  When  parties  deliberately 
put  their  engagement  into  writing,  in  such 
terms  as  import  a  legal  obligation, -with- 
out any  uncertainty  as  to  the  object  or 
extent  of  the  engagement,  it  is,  as  between 
them,  conclusively  presumed  that  the 
whole  engagement,  and  the  extent  and 
manner  of  their  undertaking,  is  contained 
in  the  writing;  and  all  oral  testimony  of 
anypreviouB  cnlloqvinm  between  them,  or 
of  any  conversation  or  declaration  at  the 
time  of  its  execution,  or  afterwards,  will 
be  excluded,  as  their  admission  in  evidence 
would  tend  in  many  instances  to  substi- 
tute a  new  and  different  contract  from 
what  was  really  agreed  upon.  1  Greenl. 
Ev.  §  275.  The  iastrument  is  the  best  pos- 
sible evidence  of  their  intent  and  meaning, 
because  it  is  their  own  statement  of  what 
they  do  mean  and  intend  at  the  time.  No 
other  language  Isadmlssibleto  show  what 
they  meant  or  Intended,  and  for  the  simple 
reason  that  each  of  them  has  made  that 
to  be  found  in  the  instrument  the  agreed 
test  of  his  meaning  and  intention.  Id.  §5 
276-279,  282. 

The  written  Instrument  before  us  Is  not 
a  mere  memorandum,  or  at  all  incomplete, 
(Id.  §  284a;)  nor  Is  there  any  uncertainty 
as  to  the  object  or  the  extent  of  its  engagre- 
ments.  According  to  the  terms  of  the 
bond,  the  sureties  were  to  be  liable  for  all 
moneys  which  might  come  Into  Smith's 
possession  or  custody  by  virtue  of  his 
office  as  county  treasurer,  and  for  which 
he  should  not  correctly  and  faithfully  ac- 
count, and  for  a  faithful  performance  of 
all  the  duties  of  that  office.  Liooking  at 
the  bond,  which  is  the  full  expression  of 
the  nieauing  of  the  parties,  we  find  that 
such  was  their  intention  when  the  obligors 
executed  it;  and  under  the  law  the  mon- 
eys sued  for,  moneys  which  were  under  the 
control  of  the  board  of  public  instruction 
to  the  extent  of  their  application  to  the 
educational  purposes  prescribed  by  law, 
are  within  that  Intention,  fur  they  came 
into  his  possession  by  virtue  of  the  stated 
office.  Turning  to  the  plea  we  find  in  it 
an  attempt  to  limit  the  compass  of  the 
liability  expressed  in  the  bond,  by  an  as- 
sertion that  the  moneys  in  question  were 
not  within  the  intention  of  the  parties. 
This  assertion  is  nothing  more  or  less  than 
the  pleader's  construction  of  the  bond,  an 
averment  of  a  conclusion  of  law  which  the 
terms  of  that  Instrument  refute,  and  not  the 
presentation  of  any  substantive  fact  that 
can  be  considered  in  connection  with  the 
bond  as  qualifying  its  plain  legal  effect. 
The  bond  Is  the  contract,  and  the  appellee 
must  abide  by  It.  The  pleadings  admit  by 
implication,  as  effectually  as  if  It  were  ex- 
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plicltly  stated,  that  there  was  no  other 
written  InBtrament  executed  as  a  part  of 
the  contract;  and  this  being  so,  and  the 
bond  helne  a  fall  and  coniplete  contract, 
and  parol  evidence  not  being  admissible, 
the  result  is  that  the  proposition  presented 
by  the  pleadings  is  simply  one  of  the  mean- 
ing andeBect  of  the  undertaking  contained 
In  the  bond. 

The  language  of  the  bond  Is  to  be  Inter- 
preted by  the  law  as  it  stood  at  the  time, 
and,  though  sureties  may  stand  upon  the 
strict  langnag:e  so  Interpreted,  they  cannot 
say  they  did  not  Intend  or  mean  what  the 
law  says  the  undertaking  of  their  bond  is. 
If  this  wero  not  so,  bonds  would  be  of  no 
value,  lor  they  would  not  be  the  final  ex- 
pression of  the  obligation  of  the  parties, 
but  the  sport  of  each  party's  understand- 
ing and  recollection  of  what  he  intend- 
ed. Miller  V.  ElUott,  1  Ind.  4S4;  Booske 
V.  Ice  Co.,  24  Fla.  550,  5  South.  Kep.  247; 
DIbrell  v.  Miller,  8  Yerg.  476.  It  is  urged 
that  the  contract  set  up  in  the  plea  is 
not  different  from  that  in  the  bond,  biit 
explanatory,  and  that  for  this  reason  the 
principle  of  law  Invoked  by  us,  and  main- 
tained in  Miller  v.  Klliott  and  other  au- 
thorities, does  not  apply.  If  explanatory, 
it  is  BO  in  the  sense  that  it  proposes  to 
take  out  of  the  bond  that  which  is  clearly 
within  the  legal  eBect  of  its  terms ;  or,  as 
maybesaid,  tu  explain  the  bondnway,  and 
thus  make  a  different  contract  from  that 
which  appears  upon  Its  face. 

The  plea  admits  that  the  moneys  in 
question  are  school  moneys,  and  that  they 
are  subject  to  the  control  of  the  board  of 
public  instruction,  and  the  law  makes  the 
county  treasurer  the  custodian  of  all 
school  moneys  of  the  county;  and  by  sec- 
tion 25,  p.  907,  McQel.  Dig.,  the  board  of 
public  instruction  was  given  the  charge, 
oversight,  and  management  of  the  com- 
mon-school moneys  with  a  view  to  their 
Just  distribution  and  use;  and  hence  it  fol- 
lows, as  a  necessary  consequence,  that  the 
sureties  are  liable  upon  the  strict  terms  of 
the  bond  for  any  default  of  the  ti-easnrer 
as  to  such  funds. 

What  has  been  said  above  Is  upon  the 
assumption  that  the  declaration  Is  not 
open  to  the  objection  of  appellee  that  the 
action  should  have  been  for  the  use  of  the 
county  treasurer,  instead  of  for  the  use  of 
the  board  of  public  instruction.  Contend- 
ing, as  he  does,  that  the  declaration  and 
entire  action  are  thus  defective,  he  claims, 
upon  former  decisions  of  this  court,  that 
the  demurrer  reaches  back  to  the  deciartv- 
tion,  and  asks  judgment  upon  it.  John- 
son V.  Railroad  Co.,  16  Fla.  623;  Doyle  v. 
Wade,  17  Fla.  522;  Price  v.  Drew,  18  Fla. 
670. 

The  argument  of  counsel  Is  upon  the 
theory  that  the  successor  to  Smith  In  the 
office  of  county  treasurer  is,  if  there  can 
be  any  recovery  on  the  bond,  entitled  to 
the  possession  of  the  monpy,  and  there- 
fore he,  and  not  the  board  of  public  in- 
struction, is  the  party  for  whose  use  the 
action  should  have  been  brought. 

The  solution  of  this  question  involves 
the  consideration  of  the  character  of  the 
relation  of  the  board  of  public  instruc- 
tion, and  of  the  county  treasurer,  resi>ect- 
Ively,  to  the  school  moneys. 


The  general  school  law  of  1869  f chapter 
1686)  provided,  in  eflect,  that  the  ofiicers 
of  the  department  of  public  Instruction 
should  be,  in  addition  to  those  prescribed 
by  the  constitution,  a  board  of  public  in- 
struction for  each  county,  local  school 
trustees,  treasurers,  and  agents.  Section 
9,  p.  905,  McClel.  Dig. 

It  made  each  board  of  public  instmc- 
tion  a  body  corporate,  and  authorised  it 
to  acquire  and  hold  real  and  personal  es- 
tate, receive  bequests  and  donations,  and 
perform  other  corporate  acts  for  educa- 
tional purposes,  (section  14,)  and  by  the 
subsequent  sections  provided  that  the  title 
of  theschool  property  of  thecounty  should 
be  vested  in  them  and  their  successors  in 
office,  (sections  20,  21,  p.  906  et  seq.  Id.) 

In  addition  to  anthoriclngand  directing 
the  board  of  public  instruction  to  obtain 
possession  of,  accept,  and  hold  under  proper 
title  as  a  corporation  all  property  pos- 
sessed, acquired,  or  held  by  the  county  tor 
educational  purposes,  and  to  manage  and 
dispose  of  the  same  for  the  best  interests 
of  education,  It  gave  it  charge,  oversight, 
and  management  of  the  common-school 
moneys  with  a  view  to  their  just  distribu- 
tion and  use,  and  made  it  their  duty  to 
locate  and  maintain  schools,  audit  and 
pay  the  just  accounts  of  teachers  and  oth- 
er persons,  and  to  keep  accurate  accounts 
of  all  moneys  received,  held,  or  disbarsed, 
and  gave  them  full  power  co  perform  all 
acts  reasonable  and  necessary  for  the  pro- 
motion of  the  educational  interest  of  the 
county.    Sections  25,  27,  pp.  907,  908,  Id. 

The  ninth  section  of  the  same  law  pro- 
vided, In  its  second  paragraph,  that  every 
school  officer  should,  before  receiving  any 
school  moneys  or  property  for  safe-keep- 
ing ordisbursement,  give  bonds,  with  two 
good  sureties,  for  double  the  amount  that 
would  be  liable  to  fall  Into  his  hands  at 
any  one  time;  and,  by  its  third  para- 
graph, that  "any  officer  in  charge  of  school 
moneys  or  property  to  be  so  disbursed  shall 
satisfy  himself  that  the  officer  to  whom 
he  Issued  It  Is  duly  assured,  or  be  personal- 
ly liable  for  any  loss  In  consequence  of 
such  neglect. " 

Although  that  statute  contemplated 
"treasurers"  as  among  the  officers  of  the 
school  department,  It  nowhere  expressly 
designated  by  such  name  a  treasurer  of 
the  county  school  funds  or  of  the  board  of 
public  instruction ;  and,  whether  the  effect 
of  the  statute  was  that  the  board,  or  that 
some  member  of  it,  or  other  person,  by  its 
appointment,  should  act  as  treasurer,  still 
neither  the  board  as  such,  nor  an.T  mem- 
ber or  other  appointee,  could  receive  any 
money  or  other  property  of  the  kind  con- 
templated by  the  ninth  section  (McClel. 
Dig.  p.  906,  §  17)  for  safe-keeping  or  dis- 
tribution, without  having  given  the  bond 
required  by  that  section. 

The  purpose  of  the  act  of  1877  was  to 
simply  make  the  county  treasurer  in  each 
county  the  custodian  of  moneys  or  other 
school  property  requiring  stite-keeplng; 
or.  in  other  words,  to  devolve  upon  that 
officer  the  custody  of  such  property  as 
could  not,  before  its  adoption,  have  been 
received  by  any  school  officer  without  hav- 
ing siven  the  bond  referred  to.  The  title 
to  any  school  moneys  which  have  been  re- 
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celved  by  the  county  treasurer  ie  in  the 
board  of  pnblic  instrnction,  and  tbey  are 
Bobject  to  ita  niauagement  and  control  aa 
to  diBbureenient  for  scbool  purposes,  to 
'wbich  it  is  alone  applicable,  ]nst  tbe  same 
as  they  would  have  been  if  the  act  of  1877 
had  never  been  passed,  and  the  same 
moneys  were  in  the  actual  custody  of  the 
board  of  public  instruction,  or  of  any  one  of 
Its  members,  or  other  appointee  of  it,  alt- 
er havins;  given  the  bond  mentioned  above. 
The  physical  custody  and  responsibility 
for  the  safe-keeping  of  certain  public  prop- 
erty,  the  title  and  management  of  which, 
to  the  end  of  its  legal  and  ]uBt  distribu- 
tion and  use,  are  in  one  public  corporate 
body  composed  of  certain  officers,  has 
been  given  to  another  officer.  It  is  tbe 
duty  of  the  county  treasurer  to  receive 
Khool  funds,  and  safely  keep  them,  and  to 
keep  correct  accounts  of  them,  and  to 
make  tbe  report 3 required  bylaw,  (McClel. 
Dig.  p.  S28;)  and  in  his  hands  they  are 
subject  to  tbe  orders  of  the  board  for 
school  purposes,  (section  26,  p.  907.)  A 
county  treasurer  who  has  misapplied  coun- 
ty school  funds  committed  to  his  custody, 
or  has  otherwise  become  liable  tor  such 
funds,  is  not  a  debtor  to  his  successor  In 
office;  but  for  tbe  legislation  referred  to 
above  be  would  be  simply  the  debtor  to 
the  county  in  its  corporate  name  and  ca- 
pacity, but  this  legislation  having  vested 
the  legal  title  to  such  funds  actually  held 
by  a  county  treasurer  in  the  board.  In 
trust,  of  course,  for  the  body  politic  of  the 
county,  and  given  it  the  powers  indicated 
above,  the  debt  arising  from  a  defalcation 
or  other  breach  of  official  duty  is  due  to 
the  board  as  such  trustee,  and  the  action 
Ues  for  its  use  in  the  name  of  the  obligee  In 
tbe  bond,  who,  in  the  ease  before  us,  is  the 
governor.  The  default  of  the  treasurer  is 
a  breach  of  duty  to  the  board  in  its  offi- 
cial representative  capacity.  Murfree,  Off. 
Bonds,  §§  468,  475. 

It  was  held  in  Hunnicutt  v.  Kirkpatrick, 
S9  Ark.  172,  that  the  action  could  be  main- 
tained either  in  the  name  of  the  county 
treasurer,  as  the  real  party  in  Interest,  or 
In  tbe  name  of  the  state,  the  obligee  in  the 
bond,  as  trustee  of  an  express  trust.  Nev- 
ertbelesb  we  are  satisfied  that  the  board 
of  public  instruction,  and  not  the  county 
treasurer,  is  the  real  party  in  interest,  in 
its  public  representative  capacity,  for  tbe 
purposes  of  such  an  action  under  our  stat- 
utory system  controlling  the  powers  and 
duties  of  these  officers.  That  the  action 
might  have  been  maintained  under  section 
72,  p.  829,  McCael.  Dig.,  without  Joining  the 
board,  we  do  not  deny.  That  section  pro- 
vides that  a  person  in  whose  name  a  con- 
tract ismadefor  the  benefit  of  another  may 
sue  without  Joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted,  but 
this  provision  duesnot  prevent  Joining  with 
bim  the  person  for  whose  benefit  tbe  suit 
is  instituted;  and  consequently  there  was 
no  error  in  Joining  the  board  of  public  in- 
struction, as  has  been  dune  in  this  caae,  in 
accordance  with  a  well-established  prac- 
tice In  Florida  in  actions  on  the  official 
bonds  of  revenue  and  other  financial  offi- 
cers. 

The  fact  that  payments  on  account  of 
a  claim  of  this  character  should  ultimate- 


ly be  made  to  tbe  county  treasurei  is  not 
a  conclusive  reason  why  the  suit  should  be 
by  him.  They  should  be  made  to  him  be- 
cause the  law  has  made  him  the  sole  legal 
custodian  of  the  school  moneys,  subject, 
however,  to  the  rights  and  powers  which 
the  law  has  given  the  board;  and  it  was 
competent  for  the  law  to  do  this,  with- 
out doing  more. 

Our  conclusion  being  that  the  circuit 
court  erred  in  overruling  the  demurrer  to 
the  fourth  plea,  tJie  Judgment  should  be 
reversed,  and  the  cause  remanded  for  fuiv 
ther  proceedings  not  Inconsistent  with  this 
opinion,  and  it  will  be  so  ordered. 


Helic  v.  Statk. 


ISl  Hias.  est) 


(Supreme  Court  cf  MUaiasippL   April  28, 1890. ) 

HoinciDa — Fobmek  Jeopardt — Loss  ov  Indict- 
ment—Evidbnce — Practiob. 

1.  Where,  on  tbe  plea  of  former  jeopardy,  it 
appears  that  the  jury  were  discharged  before  a  ver- 
dict CD  tbe  former  trial,  and  it  Is  claimed  by  the 
state  that  it  was  because  of  their  inability  to  agree, 
the  length  of  time  allowed  for  their  deliDeration  is 
a  question  of  fact  for  the  jury,  and  the  sufBoienoy 
of  tbe  time  Is  a  question  for  the  court. 

9.  In  snoh  case,  on  the  question  of  whether  the 
Jury  were  discharged  because  tbey  .could  not  agree, 
the  testimony  of  toe  trial  judge,  and  of  the  jurors 
who  were  discharged,  as  to  the  facts  which  con- 
stituted the  legal  necessity  for  the  discharge,  and 
as  to  the  failure  to  agree,  is  admissible. 

8.  Where  during  the  progress  of  a  trial  thA 
original  Indictment,  on  which  defendant  has  been 
arndgned.  Is  lost,  and  another  indictment,  iden> 
tlcal  with  it,  is  returned  by  the  same  grand  Jury 
then  in  session,  and  substituted,  and  afterwards 
tbe  original,  being  found  again,  is  handed  to  the 
jury  on  its  retirement,  there  is  no  error. 

4.  On  a  trial  for  bomicide,  declarations  of  the 
deceased  made  after  his  wounding,  but  not  in  ar- 
ticuio  TnorMs,  cannot  be  admitted  on  the  ground 
that  they  were  Bgaiost  declarant's  interest. 

5.  A  person  is  not  disqualified  to  serve  as  • 
juror  simply  because  he  has  a  bad  opinion  of  de- 
fendant's character. 

6.  Under  Code  Miss.  1880,  {  1607,  providing  that 
the  record  of  conviction  of  a  witness  of  any  "crime* 
may  be  given  in  evidence  as  atfecting  his  credibili- 
ty, and  section  8106,  declaring  that  "any  violation" 
of  law  is  •  crime,  within  tbe  meaning  of  section 
lfl07,  tbe  record  of  tbe  conviction  of  a  witness  for 
larceny  of  a  hog,  without  felonious  intent,  is  ad- 
missible to  affect  his  credibility. 

7.  On  motion  to  recall  sentence  and  grant  a 
new  trial,  a  witness  testified  that  one  D.  was  pres- 
ent and  beard  tbe  statements  desired  to  be  intro- 
duced in  support  of  the  motion,  but  no  steps  were 
taken  to  secure  D.  's  presence  until  three  days  after- 
wards, and  tbe  court  then  waited  until  the  following 
day  for  him.  The  same  witness  testified  that  two 
other  persons  heard  tbe  same  statements,  but  these 
persons,  though  they  were  subpoenaed  and  ap- 
peared, were  not  introduced.  Seld,  that  the 
court's  refusal  to  wait  longer  for  D.  was  not  un- 
reasonable. 

&  Where  one  person,  armed  with  a  deadly 
weapon  provided  for  the  purpose,  seeks  for  an- 
other to  kill  bim,  and  on  finding  him  provokes  a 
dtfUculty  in  which  he  does  kill  bim,  he  is  guilty  of 
murder,  though  the  actual  killing  is  done  in  self- 
defense.  I 

Thlb  case  was  before  this  court  at  a 
former  term,  and  will  be  found  reported 
In  6  South.  Rep.  322.  Tbe  case  was  then 
reversed  and  sent  back  for  a  new  trial, 
with  leave  to  the  state  to  reply  to  the  plea 
of  former  Jeopardy,  which  the  state  did, 
admitting  the  discharge  of  the  jury,  but 
averring  that  they  were  discharged  be- 
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cause  they  could  not  agree.  The  defend- 
ant, Helm,  made  rejoinder.  The  iBSue  was 
submitted  to  the  Jury,  which  found  in  fa- 
vor of  tht  state.  The  evidence  of  the  trial 
Judge  was  to  the  effect  that  be  had  dis- 
charged the  Jury  because  of  communica- 
tions from  them  that  they  could  not 
agree,  and  the  evidence  of  the  jurors  on 
that  trial  was  to  theeffect  that  they  could 
not  agree.  During  the  progress  of  the 
trial  the  original  indictment  was  mis- 
placed, and  it  was  substituted  by  the 
grand  jury  then  in  session ;  but  before  the 
case  was  given  to  the  jury  the  original  in- 
dictment was  found,  so  that  In  fact  the  de- 
fendant was  arraigned,  and  the  verdict 
was  returned,  on  the  original  indictment. 
The  trial  resulted  in  the  conviction  of  the 
defendant  for  manslaughter,  and  a  judg- 
ment sentencing  him  to  10  years  in  the 
penitentiary,  from  which  he  appealed. 

Caiboon  &  Green,  for  appellant.  T.  M. 
Miller,  Atty.  Gen.,  and  R.  N.  Miller,  Dist. 
Atty.,  for  the  State. 

Woons,  C.  J.  The  plea  of  former  Jeop- 
ardy alleged  that  the  Jury  on  the  former 
trial  retii-ed  to  consider  of  their  verdict  at 
4:30  p.  M.,  June  23d,  and  were  discharged 
on  the  morning  of  the  25th  at  11 :  30.  The 
sufliciency  of  time  for  due  deliberation  had 
by  this  court,  on  the  former  appeal,  been 
declared  to  be  established  prima  facie  on 
this  undented  allegation  as  to  the  length 
of  time  employed  by  the  jury  In  delibera- 
tion. This  allegation  as  to  time  yvas  con- 
fessed and  undisputed  by  the  state  on  the 
last  trial  of  the  defendant's  plea.  Its  sufS- 
ciency  for  due  deliberation,  prinm  facie, 
bad  been  passed  upon  by  this  court  affirm- 
atively, and  this  prima,  facie  case  was  not 
destroyed  by  any  evidence  offered  on 
hearing  of  this  plea  of  defendant;  and 
the  propriety  or  necessity  of  submitting 
to  the  jury  the  question  of  the  sufficiency 
of  the  time  for  due  deliberation  shown  to 
have  been  consumed  by  the  jury  in  consid- 
ering the  cause,  is  not  apparent  to  us. 
The  question  of  the  time  itself  was  one  of 
fact,  which  really  needed  no  proof,  as  no 
Issue  on  the  allegation  of  the  plea,  as  to 
time,  was  raised  by  any  pleading  of  the 
state.  The  manner  in  which  the  jury  em- 
ployed its  time,  and  the  facts  showing 
whether  there  was  legal  necessity  for  its 
discharge,  were  questions  forthejury's  de- 
termination. The  issue  on  which  the  jury 
passed  was,  clearly;  that  of  the  existence 
of  facts  showing  legal  necessityfor  the  dis- 
charge. Withoutdwelling  in  detail  on  the 
various  steps  taken  to  bring  the  pleadings 
to  a  definite  issue,  it  is  sufficient  to  say 
that  the  court  finally  and  substantially 
submitted  to  the  jury  this  question  of 
fact,  viz.,  were  the  jury  discharged  on  the 
former  trial  of  defendant  because  they 
could  not  agree?  If  the  issue  was  found 
affirmatively,  thep  the  legal  necessity  was 
made  out.  If  the  issue  was  found  nega- 
tively, then  the  legal  necessity  did  not  ex- 
ist, and  the  y^risoner  was  entitled  to  dis- 
charge. We  are  of  opinion  that  the  real  is- 
sue was  properly  made  up  and  submitted 
to  the  jury,  and  we  are  of  the  further  opin- 
ion that  the  jury  properly  found  the  issue 
tor  the  state.  This  view  seems,  virtually, 
to  be  conceded  to  be  correct  by  appellant's 


counsel;  for  In  dlscusslugthisbranchofthe 
case,  we  find  this  sentence  in  counsel's 
brief:  "Time  was  susceptible  of  proof,  and 
the  court  could  decide  upon  Its  sufflciency^ 
It  the  issue  was  left  to  the  Jury. "  This  is 
In  perfect  accord  with  our  view.  The  time 
consumed  by  the  jury  was  one  of  fact,  and 
Susceptible  of  proof.  The  sufilciency  of 
time  for  due  deliberation  was  a  legal  ques- 
tion, for  the  court,  and  one  that  was  not 
to  be  submitted  to  the  jury. 

But  it  is  insisted  that  the  testimony  ot 
the  trial  judge  who  presided  on  defend- 
ant's former  trial  below,  as  well  as  that  of 
the  jurors  who  were  discharged  on  that 
trial,  was  improperly  given  to  the  jury. 
We  are  at  a  loss  to  imagine  wliy  the  facta 
on  which  the  trial  judge  acted  in  consider- 
ing the  question  of  legal  necessity  for  dis- 
charge—the facts  then  in  bis  possession, 
and  which  satisfied  his  mind  that  the  Jury 
could  not  agree, — and  the  facts  disclosed 
by  the  jurors  themselves,  which  demon- 
strated that  they  could  not  agree,  were 
not  competent  evidence  on  the  trial  ot  the 
issue  presented.  It  occurs  to  us  that  this 
evidence  of  the  Judge  and  the  Jurors  was 
not  only  free  from  objection,  but  was  the 
very  best  evidence  that  could  have  been 
offered. 

As  to  defendant's  second  plea,  of  former 
Jeopardy, we  are  of  opinion  that  there  was 
no  error  in  the  action  of  the  court  below. 
In  its  dealing  with  this  plea.  The  defend- 
ant was  arraignd,  and  the  verdict  ren- 
dered, on  the  original  indictment.  During 
the  progress  of  the  trial,  it  was  ascertained 
that  this  indictment  bad  been  lost;  and 
the  state  was  permitted  to  substitute  an- 
other indictment,  then  returned  into  court 
by  a  grand  Jury,  at  the  time  in  session, 
identical  with  the  lost  one.  But  before 
the  case  bad  been  given  to  the  Jury  the 
original  indictment  was  found,  and  was 
handed  to  the  jury  on  its  retirement;  the 
substituted  one  having  been  withdrawn. 
The  defendant  was  not  in  any  way  pr^u- 
dlced  by  this  action.  Indeed,  it  is  impos- 
sible to  c<incelve  how  any  hurt  could  have 
occun-ed  to  him  by  this  course.  We  can- 
not bring  ourselves  to  sanction  for  a  mo- 
ment the  idea  that,  whenever  an  indict- 
ment, which  is  a  criminal  pleading,  is  lost 
or  mislaid  or  stolen  during  the  progress 
of  a  trial  for  a  capital  felony,  there  can 
be  no  substitution  of  the  missing  paper, 
but  that  in  every  such  case  there  must  fol- 
low the  discharge  of  the  prisoner.  We  hold 
to  the  reasonable  rule  that  a  criminal 
pleading,  like  any  other,  may  be  supplied 
by  substitution,  in  some  proper  way, — ^in 
the  manner  prescribed  by  law. 

Touching  the  error  alleged  by  defendant's 
counsel,  to  be  found  in  the  refusal  of  the 
court  to  permit  the  witnesses  Johnson 
and  Dickson  to  testify  to  what  King,  the  de- 
ceased, suid  after  his  wounding  and  before 
his  death,  we  are  of  opinion  that  the  ac- 
tion complained  of  was  altogether  proper. 
The  record  shows  that  this  testimony  ve  as 
sought  to  be  introduced  as  containing  the 
dying  declarations  of  the  deceased ;  but 
this  proposition  is  so  palpably  indefensible 
that  it  is  abandoned  here,  and  its  attempt- 
ed introduction  sought  to  be  justified  on 
the  ground  that  they  were  declarations 
made  against  the  declnrant's  interest,  and 


Digitized  by 


Google 


Miss.) 


JONES  V.  GADDIS. 


489 


tberefore  admissible  here,  as  in  civil  pro- 
ceedings. This  doctrine  has  never  received 
the  sanction  ol  any  court,  so  far  as  we  are 
advised,  nor  does  the  able  and  astute  coun- 
sel offer  any  support  derived  from  reason. 
We  cannot  see  the  slightest  analogy  be- 
tween declarations  made  against  interest 
by  a  suitor  in  a  civil  proceeding  and  dec- 
larations by  a  slain  man,  not  made  mi  ar- 
ticulo  mortis,  under  a  sense  ol  Impending 
dissolution,  and  after  an  abandonment  of 
all  hope  by  the  declarant.  How  any  dec- 
laration can  be  said  to  be  against  the  in- 
terest of  a  man  already  passed  into  the 
other  world,  and  beyond  the  reach  of 
every  earthly  tribunal  and  all  earthly 
power,  is   wholly  Incomprehensible  to  us. 

The  assignment  of  error  which  raises  the 
dlsquallficution  of  the  Juror  Johnson  be- 
cause of  his  prejudice  is  not  well  taken. 
There  Is  nothing  in  all  the  evidence  on  this 
proposition  which  is  even  persuasive  to 
show  that  Johnson  was  not  altogether 
competent  to  serve  as  a  Juror.  The  Juror 
is  not  shown  to  have  ever  heard  what  the 
evidence,  or  any  part  of  it,  was,  before  he 
heard  It  In  the  Jury-box ;  and  It  seems  im- 
possible that  be  could  have  either  formed 
or  expressed  an  opinion  as'  to  defendant's 
guilt.  In  the  absence  of  proof  of  anylcnowl- 
edge  of  the  evidence.  He  is  shown,  fairly 
■well,  to  have  had  not  a  favorable  opinion 
of  the  character  of  the  accused,  and  per- 
haps no  better  opinion  of  that  of  the  de- 
ceased ;  but,  if  a  good  opinion  of  the  char- 
acter of  every  accused  person  shall  be  held 
requisite  for  qualification  for  Jury  service, 
then  the  worst  class  of  criminals  must,  or- 
dinarily, go  unwhlpped  of  public  Justice. 
There  was  no  hostility  or  unfriendliness 
to  the  man.  There  was,  at  the  most,  dis- 
approbation of  his  unlovely  character. 
'  But  this  did  not  and  should  not  be  held 
disqualification  as  a  Juror.  Nor  was  there 
such  evidence  of  a  preconceived  opinion  as 
■will  warrant  us  in  saying  the  court  below 
was  not  Justified  in  refusing  to  believe  that 
the  Juror,  in  this  instance,  was  so  biased 
as  to  unfit  him  for  Jury  service. 

The  introduction  ol  the  record  of  the 
conviction  of  defendant's  witness  Mlse  on 
a  charge  of  larceny  of  the  taking  a  hog, 
without  felonious  Intent,  was  not  error. 
Under  section  1607  of  the  Code  of  1880,  the 
record  of  the  conviction  of  a  witness  of 
any  "crime"  may  be  given  in  evidence,  as 
affecting  the  credibility  of  such  witness; 
and  section  8105  declares  that  any  "  viola^ 
tion  of  law 'vis a  crime, in  the  general  sense 
In  which  that  word  is  employed  in  section 
1607. 

It  is  contended  for  appellant  that  the  re- 
fusal of  thecourt  to  wait  longer  for  the 
witness  Defoor,  that  he  might  testify  on 
defendant's  motion  to  recall  the  sentence 
and  for  a  new  trial,  is  also  error.  The 
judgment  of  the  court  below  In  overruling 
defendant's  motion  lor  a  new  trial  was 
made  on  the  9th  day  of  December.  In  sup- 
port ol  that  motion  for  a  new  trial,  a  wit- 
ness (Bell)  testified  that  Defoor  was  pres- 
ent and  heard  the  statements  desired  to  be 
be  introduced  as  showing  why  sentence 
should  be  recalled  and  a  new  trial  award- 
ed; and  yet  no  steps  were  taken  by  de- 
fendant to  secure  Defoor's  presence  until 
the  12th  day  of  December,  though  defend- 


ant and  his  counsel  were  both  in  court 
when  Bell  made  his  statement  touching 
Defoor's  knowledge  of  the  facts  on  this 
point.  The  court  did  await  Defoor's  ar- 
rival until  some  time  during  the  day  fol- 
lowing, and  then,  declining  towaitlonger, 
overruled  defendant's  motion.  There  were 
two  other  persons  who  were  said  by  the 
witness  Bell  to  have  been  present  and 
heard  the  statements,  to  testify  concern- 
ing which  Defoor  was  desired  as  a  witness. 
These  witnesses  were  duly  subpcenaed  and 
appeared,  and  neither  were  Introduced  by 
defendant  in  support  nf  his  motion.  Un- 
der all  the  circumstances,  we  cannot  say 
the  court's  action  was  either  arbitrary  or 
unreasonable. 

We  deem  it  necessary  to  consider  only 
one  other  asslgrnment  of  error.  The  9th 
instruction  for  the  state  is  in  these  words : 
"It  the  minds  and  consciences  of  the  Jury 
are  fully  satisfied,  by  all  the  evidence  in 
this  ctise  that  Helm  was  hunting  King  to 
kill  him,  armed  with  a  deadly  weapon  pro- 
vided for  that  purpose,  and  that,  when  he 
fonnd  King,  he  provoked  a  difficulty  with 
King,  or  was  the  aggressor  in  the  dittlculty 
with  King,  in  which  he  killed  King,  then 
he  is  guilty,  even  though  he  killed  King  in 
self-defense."  We  see  no  error  in  this 
charge,  under  the  facts  proved  on  the  trial. 
It  is  in  complete  haj-mony  with  the  law  as 
announced  in  Cannon  v.  State,  57  Miss. 
147,  and  in  Allen  v.  State,  66  Miss.  385,  6 
South.  Bep.  242.  There  could  be  no  other 
rule  of  safety,  so  long  as  the  violent  hunt 
np  their  victims  to  slay  them.  How  shall 
a  man  be  beard  in  a  court  of  Justice  to 
discourse  of  the  divine  right  of  self-defense 
while  his  hands  are  yetred  with  the  blood 
of  the  object  of  his  malice,  whom  he  has 
sought  out  for  the  purpose  ol  killing, 
armed  suitably  to  accomplish  his  murder- 
ous design,  but  whom,  having  found,  be 
has  provoked  or  driven  into  a  rencounter, 
and  then  put  to  sudden,  cruel  death?  Let 
It  be  understood,  at  any  rate,  that  such 
plea  of  self-defense  will  not  avail  to  save 
in  this  court  of  last  resort. 

The  Judgment  of  the  court  below  was 
abundantly  warranted  by  the  evidence, 
and  is  approved  by  as.    Affirmed. 


(67  MiM.  761) 

Jones  et  &1.  v.  Oaddis. 
(Suvreme  Count  of  MUtiaeippi-  April  28, 1890.) 
Adverbs  Possession. 
1.  In  ejectment  for  a  tract  of  land  lyine  be- 
tween two  plantations,  plaintiff  showed  a  valid  pa- 
Eer  title  under  the  former  owner  of  one  of  them, 
•efendants  showed  that  B.,  who  owned  the  other 
{dantation,  bad,  in  1856,  surrounded  it  with  a  hedge, 
nclosing  the  tract  In  question,  which  he  claimed 
as  part  of  his  land ;  that  he  and  his  heirs  oontinued 
in  possession,  cultivating  and  controLling  the  tract 
until  the  war,  during  which  the  plantation  was 
abandoned,  though  there  was  always  the  animxLi 
revertandi;  that  after  the  war  B.'s  heirs  retook 
possession  otthe  land,  including  the  tract  in  ques- 
tion, though  it  was  then  unfenced  and  uncultivat- 
ed; that  in  1874  they  put  an  agent  in  charge,  who 
took  possession  of  the  land,  including  this  tract, 
and  who  has  remained  in  possession  ever  since; 
that  in  1885  he  inclosed  part  of  the  plantation,  in- 
cluding the  tract  in  controversy ;  that  this  tract 
was  recognized  throughout  the  neighborhood  as 
part  of  the  plantation,  and  that  neither  plaintiff 
nor  any  one  under  whom  he  claimed  had  ever  as- 
serted title  thereto  until  1889.    Held,  that  defend- 
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ants,  claiming  under  B.,  Mb  heirs  and  vendees, 
showed  a  good  title  by  adverse  possession. 

2.  The  entry  of  plaintiff  under  a  valid  deed  of 
the  adjoining  plantation,  in  which  was  included 
the  tract  in  controversy,  and  his  actual  occupation 
of  all  the  land  thereby  conveyed  except  this  tract, 
to  which  he  asserted  no  claim,  was  not  such  pos- 
session under  color  of  title  as  could  divest  defend- 
ant's adverse  title. 

Appeal  from  circutt  court,  Madison  coun- 
ty; J.  B.  Chbibman,  Judge. 

Nugent  &  McWniie  and  Smith  &  Powell, 
for  appellants.    J^.  B.  Prntt,  for  appellee. 

Woods,  C.  J.  This  wets  an  action  of 
ejectment  brought  by  Oaddis  for  the  S.  }i 
of  N. Ji  of  N.  UoiS.)i  of  section  8,  town- 
ship 8,  range  I,  in  Madison  county.  The 
plaintiff  claimed  under  title  deriyed  from 
Thomas  Shacklefurd,  and  ottered  in  sup- 
port of  this  claim  a  deed  from  one  Breck, 
the  assignee  in  banlcruptcy  of  said  Shackle- 
ford,  to  one  Allen,  plaintiff's  vendor,  and 
In  addition  alleges  entrance  upon  and  oc- 
copatlon  of  this  particular  parcel  of  land, 
in  addition  to  the  otherlands  constituting 
the  Shackleford  plantation,  for  more  than 
10  years.  Jones  and  his  co-defendant  be- 
low claim  by  virtue  of  the  actual,  open, 
and  adverse  posaession,  for  nearly  36 
years,  by  W.  L.  Balfour  and  his  heirs  and 
their  vendees,  undertbe  belief  that  the  land 
in  question  was  part  of  the  Balfour  planta- 
tion. They  show  that,  as  far  back  as  the 
year  1866,  (how  much  earlier  does  not  ap- 
pear,) Balfour  claimed  this  particular  lot, 
and  had,  before  the  date  named,  put  a 
hedge  around  hisentire  plantation, Includ- 
ing this  particular  piece  of  ground,  and 
that,  up  to  the  year  1859,  the  date  of  Bal- 
four's death,  he  had  cultivated  and  con- 
trolled it  as  a  constituent  part  of  his  plan- 
tation; that  Balfour's  heirs,  and  the  pur- 
chasers under  them,  have  been  continu- 
ously, notoriously,  and  adversely  in  pus- 
session  from  the  date  of  Balfour's  death 
until  the  present  day. 

Theraultlpllcity  of  questions  touchingthe 
regularity  of  the  tax-sale  of  the  land,  and 
the  validity  of  the  tax  collector's  deed  to 
the  state,  and  the  sufficiency  of  the  certifi- 
cate of  the  auditor  of  public  accounts  to 
show  investiture  of  the  title  of  the  state  in 
Shackleford;  the  validity  or  invalidity  of 
thedeed from  Breck,  Shackleford's  assignee 
in  bankruptcy,  to  Allen,  the  vendor  of 
Gaddls,  the  plaintiff  herein  below ;  and  the 
state  of  the  title  as  affected  by  the  rights 
of  Hill, to  whom  Shackleford  conveyed  the 
land,  in  1860,  and  out  of  whom  the  record 
in  this  case  shows  no  divestiture  of  title, 
and  the  rights  of  McMlcken  and  Feam.  the 
trustees  to  whom  Shackleford  conveyed 
the  property  In  1R66,  to  se<Ture  his  credlt- 
or8,-=-we  pass  by  as  matters  of  curious  and 
interesting  speculution  merely,  in  view  of 
the  opinions  which  we  entertain  and  the 
conclusion  at  which  we  have  arrived. 

Let  us  concede  the  validity  of  the  deeds 
offered  in  evidence  on  the  trial  below  by 
Gaddls,  and  the  regularity  of  the  proceed- 
ings by  which  these  deeds  were  acquired, 
and  let  us  also  concede  that  Gaddls  ob- 
tained a  valid  paper  title  to  the  land,  by 
virtue  of  the  conveyance  from  Breck, 
Shackleford's  assignee,  to  Allen,  Gaddls' 
immediate  vendor,  in  1871,  as  well  as  to 


Shfickleford's  entire  plantation,  and  the 
Inquiry  remains,  how  will  the  rights  of 
those  claiming  under  Balfour  be  affected  ? 
To  answer  this  inquiry,  it  becomes  neces- 
sary to  examine  the  attitude  of  Balfour 
and  his  heirs  and  their  vendees,  before  and 
at  the  time  of  and  subsequent  to  this  sale 
by  Breck,  Shackleford's  assignee,  to  Allen, 
the  plaintiff's  vendor. 

As  early  as  the  year  1856  (how  much 
earlier  does  not  appear,  as  has  already 
been  said)  we  find  W.L..  Balfour  in  posses- 
sion of  this  lot  of  land,  claiming  it,  cuiti- 
vatlng  it  as  part  of  his  inclosed  planta- 
tion, and  exercising  the  usual  rights  of 
ownership  over  it.    We  find  the  dividing 
line  between  the  plantations  of  Balfour 
and  Shackleford  (whether  by  agreement 
and  consent  or  by  mistake  we  do   not 
know)  had  been  so  established  and  perma- 
nently marked  by  a  hedge  row  as  that  the 
lot  of  land  now  in  dispute  was  placed  in 
Balfour's  plantation,  and  inside  the  gen- 
eral hedge  inclosing  ail  Balfour's  lands, 
and  this  condition  remained  undisturbed 
and  uncomplalned  of  until  the  death  of 
Balfour,  In  the  year  1859.    After  Balfour's 
death  we  find  his  heirs  still  possessing  and 
cultivating  the  land  as  their  ancestor  had 
done,  and  we  find  Hill,  to  whom  Shackle- 
ford had  sold  his  plantation  in  18()0,  ac- 
quiescing in  and  recognizing  the  claim  of 
the  Balfourstothe  now  disputed  territory. 
We  find  that,  during  the  continuance  of 
the  late  civil  war  between  the  states,  agri- 
cultural operations  on  theBalfour  planta- 
tion were  practically  suspended,  and  the 
place  Itself,  now  and  then,  as  the  exigen- 
cies of  active  hostilities  demanded,  was 
abandoned.    But  we  find,  too,  there  was 
always  the  animus  revertandi  in  the  heart 
of  the  refugees,  and  an  actual  return  when 
the  storm  had  swept  by,  and  a  reposses- 
sion of  the  abandoned  home  and  domain. 
We  find,  with  the  close  of  the  war,  that 
the  cultivation  of  the  Balfour  plantation 
practically   closed,  and,  except   in    little 
patches,   (as   the  evidence    denominates 
them,)  the  once  fertile  and  valuable  lands 
have  lain  out,  open  and  nnfenced  and  nn- 
tilled.    We  find  in  1874  that  the  last  Bal- 
four ceased  to  personally  look  after  and 
control    the   plantation,    and    that   Col. 
Kearney  was  then  put  in  possession  and 
charge  of  the  same,  as  agent  of  the  BaJ- 
fours,  and  that  he  took  possession  of  nil 
the  Balfour  lands,  including  the  40  acres  in 
controversy,  and  that  he  has  so  continued 
in  possession  ever  since.    We  find  that,  in 
the  year  1885,  Kearney  inclosed  with   a 
wire  fence  a  part  of  the  Balfour  planta- 
tion, and  that  the  entire  lot  In  controversy 
was  embraced  In  this  inclosure.    w^e  find 
that  the  land  In  dispute  was  universally 
recognized  In  the  neighborhood  as  a   part 
of  the  Balfour  plantation.    We  find  no  as- 
sertion  of  claim   or  right  to  the  land  on 
the  part  of  Shackleford  or  Hill  or  Allen, 
ever  at  any  time.     We  find  Gaddls,  the 
plaintiff,  only  asserting  any  claim   In  the 
year  1889. 

Having  thus  examined  the  attitude  of 
the  Balfour  heirs  and  claimants,  together 
with  the  circumstances  marking  their  pos- 
session, let  us  turn  to  the  alleged  entry 
and  possession  of  Allen,  under  his  convey, 
ance  from  Breck,  assignee  of  Shtuskleford. 
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"We  find  that  not  only  the  facts  evidenc- 
ing the  claim  and  possession  of  the  de- 
fendants are  not  disputed,  but  that  it  is 
afflmiatlvely  made  to  appear  by  plaintiff 
th  at  Capt.  Priestly,  who  always  represent- 
ed Allen,  never  was  In  actual  possession; 
for  he  testifies  that  he  does  not  know 
whether  he  ever  so  much  as  went  on  the 
lot  uf  land,  and,  in  fact,  he  is  unable  to 
say  that  he  even  certainly  knows  where 
the  lands  really  lie.  Allen  himself  is  not 
shown  ever  to  have  seen  the  land,  and 
Breck's  deed  to  Allen  was  only  put  on  rec- 
ord in  the  month  of  October,  1S86. 

Now,  then,  under  'the  doctrine  an- 
noanced  by  this  court  In  Metcalf  v.  Mc- 
Cutchen,  60  Miss.  145,  it  is  clear  that  Bal- 
four or  his  heirs  and  vendees  have  acquired, 
under  their  claim  to  possession  of  the 
land, a  title  thereto,  unless  the  entry  of  Al- 
len, under  his  de«d  from  Breck,  assignee, 
upon  the  Shackleford  plantation,  drew  to 
him  the  constructive  possession  of  this 
particular  lot,  which  was  named  in  bis 
said  deed  in  connection  with  all  the 
lauds  making  up  the  Shackleford  plan- 
tation, and  so  put  an  end  to  the  claim 
and  possession  of  the  Balfours  and  their 
vendees.  The  rule  is  laid  down  as  stat- 
ed by  appellee's  counsel,  in  Hanna  t.  Ken- 
fro.  32  Miss.  125,  that  "it  is  well  settled 
that,  where  a  party  enters  under  color 
of  title,  he  is  not  considered  as  a  mere  dis- 
seisor, and  confined  to  the  part  of  the 
premises  in  his  actual  occupancy,  but  his 
claim  extends  to  all  the  lands  embraced 
in  the  deed  under  which  he  claims. " 

The  rule  is  correct,  but  this  limitation 
upon  the  rule  must  not  be  overlooked, 
vIb.  :  "  11  the  title  was  only  void  as  to  a 
part  of  the  land  conveyed,  the  occupation 
of  that  part  to  which  the  grantor  bad 
title  will  not  give  the  granteeconstructlve 
possession  ol  the  other  part  to  which  he 
has  no  title,  so  as  to  disseise  the  real  own- 
er;" and.  to  divest  the  rightful  owner  "of 
the  whole  tract  described  In  the  deed,  the 
partial  occupation  must  be  of  such  a  char- 
acter as  to  give  rise  to  a  reasonable  pre- 
sumption that  the  owner  knows  that  the 
entry  was  made  undercolor  of  title;  and 
if  this  presumption  be  not  reasonable,  un- 
der the  circumstances  of  the  case,  the  dis- 
setsin  will  not  extend  beyond  the  actual 
occupation."  Tied.  Real  Prop.  §  696. 
See  Bailey  v.  Carleton,12  N.H.  9;  Jackson 
V.  Woodruff,  1  Cow.  ^6;  Osborne  v.  Bal- 
lew,  12  Ired.  378 ;  Selgle  r.  Louderbaugh,  6 
Pa.  St.  490. 

Applying  these  principles  to  the  facts  of 
the  case  at  bar,  and  conceding  for  the 
Breck  deed  to  Allen  all  that  appellee  in- 
sists np<m.  It  is  nevertheless  apparent 
that  there  was  no  disseisin  of  the  Balfour 
claimants  of  the  lot  in  question,  and  that 
the  actual  occupation  of  the  Shackleford 
plantation  proper  by  Allen  did  not  give 
him  constructive  possession  of  this  par- 
tlcDlar  parcel  upon  which  he  did  not 
enter,  and  which  the  Balfours  and  their 
vendees  continued  to  claim  and  occupy. 

It  follows,  in  our  opinion,  that,  as 
against  Shackleford  and  those  claiming 
title  derivatively  from  him,  the  claim  of 
the  Balfour  heirs  and  their  vendees  has 
ripened  Into  a  valid  title.  And  conceding 
the  validity  of  the  tax-deed  from  Moor-  | 


man,  tax  collector,  and  the  sufBciency  of 
the  auditor's  certificate  to  show  a  sale  by 
the  state  to  Shackleford,  (as  to  which  we 
express  no  opinion,)  yet  it  Is  manifestly 
apparent, from  an  Inspection  of  the  record 
before  us  on  this  point,  that  this  title  did 
not  pass  to  Allen  by  the  deed  of  Breck, 
assignee. 
Beversed  and  remanded. 


— —  (W  MlBB.  5i») 

Walkee  et  al.  v.  Walkbk  e'  a/, 

(Supreme  C<mrt  of  MUsUHppi.    Hay  6, 1890.) 

Wnj*— Attestatios— FiNniNOs  op  Coubt. 

1.  A  will  was  prepared  at  testator's  dictation, 
and  at  his  request  three  persons  were  called  to  wit- 
ness its  execution.  The  paper  was  then  handed  to 
him,  with  the  remark,  "  Here  is  your  will, "  where- 
at be  put  on  his  spectacles  and  either  read  or 
gflanced  over  it,  and  then  sifcnod  it.  He  then  asked 
the  witnesses  if  they  oonld  identify  his  sig^nature, 
and,  after  examination,  they  said  they  could  and 
thereupon  subscribed  it  within  a  few  feet  of  him 
and  where  he  could  see  them  by  turning  his  head 
upon  the  pillow,  which  he  was  easily  able  to  do. 
Meld  a  sutBoient  attestation. 

2.  Where  a  jury  was  waived,  and  the  issue  sub- 
mitted to  the  chancellor,  his  finding  will  not  be 
disturbed,  nnless  without  evidence  to  support  it. 

Appeal  from  chancery  court,  Marshall 
county ;  J.  Q.  Hall,  Chancellor. 

J.  H.  W&taoii,  tor  appellants.  F&nt  dt 
Fmtt,  for  appellees. 

Woods,  C.  J.  The  issue  deWaraWt  rel  non 
was  tried  before  the  chancellor,  the  par- 
ties having  waived  a  jury,  and  the  issue 
was  found  for  the  contestees.  We  must 
treat  this  finding  as  that  of  a  jury,  and  de- 
clined to  disturb  It, unless  unsupported  by 
evidence.  Briefly,  the  facts  are  that  the 
will  was  prepared  at  the  dictation  of  th© 
testator  about  ten  days  before  its  execu- 
tion, and  that  on  that  occasion  the  three 
subscribing  witnesses  were  called  In,  at 
the  request  and  desire  of  the  testator,  to 
attest  the  executhm  of  the  instrument. 
There  Is  evidence  to  the  effect  that,  after 
the  witnesses  had  been  informed  of  the 
purpose'  in  calling  them  in,  and  had  been 
introduced  into  the  testator's  sick  cham- 
ber, the  drawer  of  the  paper  handed  It  to 
the  testator,  with  the  remark, "  Here  la 
your  will;"  and  that  the  testator,  after 
calling  for  his  spectacles  and  putting  them 
on,  either  read  or  glanced  over  the  will, 
and  signed  it  thereupon,  in  the  presence  of 
the  witnesses.  There  is  also  evidence  that, 
immediately  after  the  testator  had  signed, 
he  inquired  of  witnesses  whether  they 
could  identify  bis  signature,  and  that, 
afterexamlnation,  they  declared  their  abil- 
ity to  do' so.  The  whole  evidence  (with 
only  a  single  variant  note)  declares  that 
the  instrument  was  at  once  attested  by 
the  subscribing  witnesses.  In  the  testa- 
tor's room,  within  a  few  feet  of  him,  as  he 
lay  upon  his  bed,  and  that  the  testator 
could  have  witnessed  this  attestation,  if  he 
had  so  desired,  having  only  to  turn  his 
head  to  see  what  was  done.  That  he  was 
abundantly  able  physically  to  move  his 
head  Is  perfectly  m  anifest. 

On  this  statement  of  fact,  it  plainly  ap- 

gears  that  the  instrument  was  dictate 
y  the  testator,  and  signed  by  him  with 
knowledge  of  its  character  and  contents. 
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as  and  for  hts  will.  This  meets  all  the  re- 
qalrements  of  our  statute  as  to  publica- 
tion, provided  the  subscribing  witnesses 
attested  by  signing  in  the  testator's  pi-es- 
ence.  We  have  no  dunbt,  from  all  the  evi- 
dence, that  the  witnesses  signed  in  the 
presence  of  the  testator.  He  might  read- 
ily have  seen  the  altestation,  it  he  wished 
to  do  so,  by  merely  turning  his  head  upon 
his  pillow,  "When  the  testator,  having  a 
mental  consciousneBB  ol  the  act  which  is 
performed.  In  consequence  of  the  position 
in  which  he  lies  npou  his  bed,  does  not  act- 
ually see  the  attesting  witnesses  subscribe 
their  names,  the  attestation  will  be  good, 
provided  he  had  the  physical  ability  to 
change  bis  position,  and  by  doing  so  could 
have  seen  the  proceeding."  Watson  v. 
Pipes,  82  Miss.  451.  The  attestation  would 
appear,  therefore,  to  have  been  altogether 
sufficient. 
Affirmed. 


VI 


Wilson  et  al.  v. 


Stkks. 


'  (Supreme  Court  qf  MUHstippi.  TSttj  S,  1890.) 
Taxatioit — Redbuftion  —  Limitation— iMrAKOT. 
Code  Mias.  {  681,  provides  that  the  owner  of 
lands  sold  for  taxes  may  redeem  within  one  year, 
and  that  Infants  and  persons  of  unsound  mind 
may  redeem  within  a  year  after  attaining  full  age 
or  sanity.  BeWL,  that  where  adults  and  Infants 
are  co-tenants  of  lands  sold  for  taxes,  and  the  lim- 
itation has  expired  as  to  the  adults,  the  infants  can 
only  redeem  their  interest,  and  not  the  whole  tract. 

Appeal  from  chancery  court,  Monroe 
county;  B.  McFablanb,  Cbancellor. 

The  ancestor  of  appellants  (minors)  left 
certain  land,  which  descended  to  the  ap- 
pellant  minors  and  certain  adult  heirs. 
SaJd  land  was  sold  tor  taxes,  and  bought 
in  by  the  appellee,  Sykes.  After  the  period 
for  redemption  as  to  the  adult  heirs  had 
expired,  and  thetax-titlehad  become  good 
as  against  them,  the  appellant  minors,  by 
their  next  friend,  flled  a  bill  to  redeem  the 
whole,  (said  minors  owning  one-seventh 
interest  in  said  land.)  There  was  a  de- 
cree allowing  said  minors  to  redeem  their 
one-seventh  interest,  from  which  they  ap- 
pealed, because  not  decreed  to  redeem  the 
whole  of  the  land  so  sold.  Theadult  heirs 
to  the  land  were  not  made  parties  to  the 
suit. 

OIHeylen  &  Leftwitch,  for  appellants. 
Slykes  &  Richardson,  tor  appellee. 

CooPEB,  J.  The  court  decreed  to  the 
complainants  the  right  of  redeeming  from 
the  tax-sale  their  full  interest  in  the  lands, 
and  this  was  all  to  which  they  were  enti- 
tled. The  statute,  (Code,  §  531.)  after  pro- 
viding a  right  to  the  owner  of  lands  sold 
for  taxes  to  redeem  within  one  year,  saves 
"to  infants  and  persons  of  unsound  mind, 
whose  lands  may  be  sold  tor  taxes,  the 
right  to  redeem  the  same  within  one  year 
after  attaining  tull  age  or  sanity.  The 
saving  is  to  the  infant  to  redeem  his  lands, 
and  not  the  lands  of  another.  It  has  ref- 
erence to  the  estate  or  right  of  the  infant, 
which  it  preserves  from  final  loss  by  tax- 
sales  during  his  minority.  But  neither 
the  letter  nor  purpose  of  the  law  extends 
the  right  secured  to  the  infant  to  the  pro- 
tection of  an  adult  co-tenant  of  the  lands 
sold.     The  complainants  have  no  ]ust 


ground  of  complaint  of  the  decree.  It  has 
given  them  a  right  to  redeem  their  inter- 
est in  the  lands.  The  adult  co-tenants 
cannot  assign  error  of  the  decree,  for  they 
were  not  parties  to  the  suit,  and,  if  they 
had  been,  their  right  of  redemption  has 
long  since  expired.  The  subject  undercon> 
sideration  was  fully  examined  by  the  su- 
preme court  of  Iowa  in  the  construction 
of  a  statute  of  that  state  similar  in  its  ef- 
fect to  ours.  The  court  reviewed  the  au- 
thorities relied  on  by  Mr.  Black  well  for  the 
proposition  that  infants  having  an  undi- 
vided interest  in  a  common  estate  must  re- 
deem the  whole,  and  therefore  may  re- 
deem the  whole,  and  showed  that  they 
did  not  support  the  rule  announced.  Ja- 
cobs v.  Porter,  34  Iowa,  S4L 
The  decree  Is  affirmed. 


Fbld  et  at.  t.  Poetwood. 
(Supreme  Court  of  Mississippi.   May  6,  1890.) 
Wkokofci.  Attachmbnt— Repusai.  or  CREorr. 
Plaintiff's  agent  presented  a  bill  to  defend- 
ant, which  the  latter  offered  to  pay  if  a  certain 
undisputed   credit   were  allowed  thereon.    The 
agent  refused  the  offer,  and  Immediately  attached 
defendant's  property.    Held,  that  the  attachment 
was  wrongful,  wid  damages  were  properly  award- 
ed therefor. 

Appeal  from  circuit  court,  Leflore  coun- 
ty;  J .  B.  Chribiian,  Judge. 

Appellants,  Feld  &  Silverberg,  by  their 
agent,  attached  the  appellee.  Port  wood, 
on  a  debt.  Portwood  did  not  dispute  the 
debt,  but  claimed  a  credit  which  be  had 
paid,  and  ottered  to  pay  the  balance.  The 
]ary  found  that  the  attachment  was 
wrongfull.y  sued  out,  and  found  damages 
against  Feld  &  Silverberg  therefor,  on 
which  Judgment  was  entered.  Plaintiffs 
appealed. 

Rush  &  Gardner,  for  appellants.  Cole- 
man A  Barry,  for  appellee. 

Cooper,  J.  The  uncontro  verted  tact 
that  Portwood,  the  debtor,  offered  to  pay 
to  the  plaintiffs'  agent  the  total  sum  due 
to  them,  and  the  manifest  effort  of  the 
plaintiffs  to  pervert  thelaws  relative  to  at- 
tachment by  suing  out  the  writ  because 
Portwood  would  not  pay  the  account  as 
presented,  waiving  a  credit  to  which  he 
was  entitled  by  reason  of  a  payment  there- 
tofore made  by  him  on  the  account,  re- 
lieves us  of  the  duty  of  considering  the  er- 
rors asRigned  to  the  action  of  the  court 
upon  the  iustractions. 

There  Is  no  pretense  of  support  to  any 
claim  by  the  plaintiffs  of  a  real  dispute  be- 
tween them  and  the  defendant  in  reference 
to  the  sum  due  them.  Their  agent  pre- 
sented an  account,  which  Portwood  offered 
to  pay  if  credited  with  a  former  payment 
he  had  made,  as  to  which  payment  there 
is  no  dispute.  The  agent  refused  to  accept 
his  money,  and  recklessly,  and  apparently 
maliciously,  sued  out  an  attachment  for 
the  whole  of  the  account.  Whatever 
rights  of  attaching  are  given  by  our  laws 
are  given  to  enable  creditors  to  collect 
their  debts  against  debtors  refusingto  pay 
what  they  owe;  they  cannot  be  invoked 
by  a  creditor  whose  debtor  offers  to  pay- 
all  that  be  owes.    Oar  remarks  are,   of 
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course,  applicable  to  cases  sncfa  as  this,  In 
which  there  is  not,  and  has  not  been,  any 
real  controversy  or  dispute  betwfien  the 
parties  as  to  the  amount  of  the  debt,  and 
an  andisputed  offer  to  pay  the  sum  due  Is 
shown. 
The  Judgment  Is  affirmed. 

(W  Ml«.  M«  ^~~" 

Mitchell  v.  Statb. 
(Suprema  Court  of  Mississippi.    May  6,  1890.) 
IilOBSSB  Tax— Sbwino-Machinb  Aoenot. 
Under  Code  Miss,  i  685,  which  imposes  a  tax 
on  sewing-machine  aeencies,  a  place  where  ma- 
chines are  stored,  ana  from  which  tbe^  are  taken 
by  persons  who  seelc  purchasers  in  their  homes,  is 
•n  ''agency, "  although  the  boolra  of  account  are 
not  Itept  therein ;  and,  where  the  tax  due  on  such 
a  place  lias  not  been  paid,  the  person  in  charge 
thereof  Is   properly  convicted  of  a  violation  of 
ilielaw. 

Appeal  from  circuit  coQrt,  Lauderdale 
county ;  8.  H.  Terbal,  Judge. 

Ck>de  1880,  §  085,  imposes  a  privilege  tax 
opou  sewing-machine  agencies,  and  under 
the  law  cities  and  towns  are  permitted  to 
levy,  for  municipal  purposes,  a  certain  per 
centum  of  the  state  tax  on  all  callings  and 
privileges  taxed  by  the  state.  The  city  of 
Sferidlan  had  imposed  a  tax  on  sewing- 
machine  agencies.  Appellant,  Mitchell, 
was  In  charge  of  the  Singer  sewing-ma- 
chine agency  there,  and,  failing  to  pay  the 
tax,  was  proceeded  against,  convicted, 
and  judgment  rendered  against  him,  from 
which  he  appealed. 

T.  A.  Wood,  for  appellant. 

CooPBR,  J.  The  establishment  at  Merid- 
ian is  a  sewing-machine  agency,  within 
the  meaning  of  section  585  of  the  Code. 
The  fact  that  the  course  of  business  was  to 
supply  agents  from  the  room  who  made 
sales  by  seelcing  customers  at  their  homes, 
instead  of  selling  at  the  place  where  the 
machines  were  kept,  does  not  so  change 
the  character  of  the  business  as  to  exempt 
It  from  paying  the  privilege  tax  Imposed. 
The  legislature.  In  dealing  with  the  subject 
of  privileges,  taxed  them  in  reference  to  the 
known  and  usual  course  of  business,  and 
the  burden  Imposed/cannot  be  evaded  by 
changes  In  the  mere  form  of  transacting 
the  business  intended  to  be  taxed,  nor  by 
parceling  out  among  several  the  duties 
usually  pertaining  to  one. 

The  fact  that  the  bnlldlng  in  which  the 
agency  was  established  was  rented  by  the 
Singer  Sewing-Machine  Company;  that 
the  agency  was  established  by  Weeks, 
who  lived  in  Mobile;  that  a  lady  was  em- 
ployed to  keep  the  account  of  stock,  and 
•  to  charge  up  the  machines  delivered  to  those 
who  were  employed  to  sell  them;  that 
these  agents  made  their  first  reports  di- 
rectly to  the  office  in  Mobile;  and  that  the 
accounts  were  returned  to  Mitchell,  the 
appellant,  for  collection,— are  Insufficient 
to  negative  the  existence  of  a  taxable 
agency  in  this  state,  or  to  relieve  those 
actually  engaged  in  Its  operation  from  the 
duty  of  paying  the  tax  imposed  by  law. 
The  effort  to  so  dividethe responsibility  of 
Its  management  as  to  leave  no  one  liable 
to  indictment  forfailuretopay  the  tax  is  In 
vain.  The  danger  Is  rather  that  each  of 
the  numerous  managers  maybe  held  to 


be  Indictable  than  that  either  may  escape. 
Weeks  having  escaped  conviction,  it  is 
not  necessary  to  express  an  opinion  rela- 
tive to  his  guilt  or  innocence.  The  convic- 
tion of  the  appellant  is  supported  by  the 
evidence,  and  the  judgment  Is  affirmed. 

^^~"  (BT  HlM.  BO 

Hbflin,  County  Treasurer,  v.  Kinard. 
(Supreme  Court  of  Mississippi.  Kay  5. 1890.) 
BxmetSfaon  of  uurrATioNs— new  fboiose. 
Where  a  new  promise  was  relied  (»  to 
prevent  a  bar  by  limitation  of  a  note  held  by  m 
county  treasurer,  the  fact  that  a  messenger  carried 
from  the  promisor  to  a  subsequent  treasurer  a  let- 
ter which  contained  C95,  and  according  to  witness- 
es' memory  read,  "Inclosed  I  hand  you  (35,  which 
you  will  credit  on  my  note  in  the  county  treasury. 
I  will  come  down  soon,  and  pay  you  the  balance  of 
the  note,"  was  saffidoit  proof  of  the  new  prom- 
ise to  prevent  a  hnu 

Appeal  from  chancery  court,  Itawamba 
county ;  B.  McFabland,  Chancellor. 

Newaan  Cajrce,  for  appellant.  Clapton 
&  Anderson,  for  appellee. 

CooPBB,  J.  W.  J.  Kinard,  Sr.,  on  the 
15tb  of  March,  1881,  executed  his  note  for 
the  sum  of  $160,  payable  on  the  1st  day  of 
June  next  thereafter,  to  J.  W.  Brown, 
county  treasurer  of  Itawamba  county,  or 
his  successor  in  office,  and  to  secure  the 
same  executed  a  deed  of  trust  upon  the 
lands  described  in  complainant's  bill.  la 
July,  1887,  Kinard,  Sr., conveyed  the  lands 
to  his  son  W.  J.  Kinard,  Jr.  In  Novem- 
ber, 1887,  Heflin,  the  successor  in  office  of 
Brown,  caused  the  lands  to  be  advertised 
for  sale  by  the  trustee  for  the  payment  of 
said  note;  and  thereupon  Kinard,  Jr., 
exhibited  this  bill  to  enjoin  the  sale,  upon 
the  ground  that  the  debt  secured  was 
barred  by  limitation.  The  defendant  an- 
swered, setting  up  a  new  promise  In  writ* 
Ing  by  Kinard,  Sr.,  made  In  Mar:fa,  1884, 
to  one  Wlygul,  then  county  treasurer,  to 
pay  the  note. 

The  case  turns  upon  the  sufficiency  of 
this  new  promise  to  prevent  the  bar  of  the 
statute  of  limitations.  Theevidence  shows 
that  on  or  about  the  20th  of  March,  1884, 
Kinard  sent  by  one  Cayce  the  sum  of  f  25 
to  Wlygul,  to  be  credited  on  the  note  In 
controversy,  and  at  the  same  time  wrote 
to  him  a  letter,  which  has  been  lost  or 
destroyed.  Cayce  was  examined  as  a  wit- 
ness, and  testified  that  Kinard  read  the 
letter  to  him,  and  that  its  contents  were 
substantially  as  follows :  "  Inclosed  Ihand 
you  $25.00,  which  you  will  credit  on  my 
note  In  the  county  treasury.  I  will  come 
down  some  time  soon,  and  pay  you  the 
balance  of  the  note."  The  witness  states 
that  it  may  be  possible  tlie  words  used 
were,  "I  will  try  to  come  down  soon,  and 
pay  the  balance  of  the  note,"  but  to  the 
best  of  his  recollection  the  words  were, 
"I  will  come  down  soon,"  etc.  Mr.  Wly- 
nul,  tho  former  treasurer,  was  examined 
as  a  witness,  and  he  proved  the  receipt  by 
him  of  the  sum  sent  by  Cayce  on  the  24th 
of  March,  1884,  and  credited  It  on  the  note, 
which  was  the  only  note  then  held  by  the 
treasurer  against  Kinard,  and  that  the 
contents  of  the  letter  was  "about  in  these 
words:  'I  will  be  down  soon,  and  I  will 
pay  oft  the  balance  of  the  note.' "    "I  am 
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nut  cei'tain  that  these  were  the  exact 
words  of  the  letter,  but  It  Is  the  substance. 
He  also  said,  'Give  me  credit  on  the  note 
lor  the  »25.' " 

It  1b  supposed  by  counsel  that  the  cases 
ol  Trustees  ▼.  Oilman,  56  Miss.  148,  and 
Kckford  v.  Evans,  56  Miss.  IS,  are  decisive 
against  the  sufficiency  of  the  new  promise 
here  proved.  In  this  counsel  are  in  error. 
In  Trustees  v.'Gllman,  the  suit  was  upon 
an  account  stated,  and  assumpsit  for  rent 
dueand  formoney loaned.  Thenew  prom- 
ise relied  upon  was  this  writing:  "To 
Board  of  Tru»tee8,C.  F.  Institute,  Canton, 
Mies.— Gents:  It  would  suit  my  conven- 
ience to  execute mynoteforbalancedue  tor 
rentpayableJan'y  Ist,  1877.  J.  J.  Gilscan.  " 
.This  instmmeut  was  held  insufficient,  be- 
cause it  failed  to  identify  the  debt  referred 
to.  The  conrt  said :  "It  mentions  a  bal- 
ance due  for  rent,  but  does  not  state  when, 
nor  for  what,  nor  to  whom  the  rent  ac- 
crued, nor  what  the  balance  was.  To  al- 
low all  these  things  to  be  proved  by  parol 
would  produce  the  evil  the  statute  requir- 
ing an  acknowledgment  or  promise  in 
writing,  to  save  the  bar  ol  the  statute, 
"Was  intended  to  prevent." 

In  Eckford  v.  Evans  the  writing  relied  on 
was  this:  "I  wrote  to  Mr.  McKntght  about 
the  flrst  of  this  month  to  kno  w  bo  w  I  should 
send  the  money,  and  have  not  heard  from 
him.  I  am  going  to  Aberdeen  to-morrow, 
and  will  send  fifty  dollars,  which  is  all  I 
can '  possibly  spare  at  present, "  etc.  It 
was  said  by  the  court  that  this  writing 
"does  not  referto  any  particular  indebted- 
ness, nor.  Indeed,  to  any  debt  whatever, 
except  Inferentlally.  •  •  •  This  is  not 
such  written  waiver  or  promise  as  is  in- 
tended by  the  statute. " 

The  decisions  in  these  cases  are  not  ap- 
plicable to  the  facts  disclosed  in  the  pres- 
ent record.  The  promise  here  was  to  pay 
the  note  held  by  the  county  treasurer 
against  Kinard.  The  note  in  evidence  is 
proved  to  be  the  only  one  held  by  him 
against  Kinard,  and  the  amount  due 
thereon  was  capable  of  being  definitely  and 
accurately  ascertained  by  mere  computa- 
tion of  interest  tuad  application  of  credits 
appearing  on  it.  It  has  never  been  held 
in  this  state  that  parol  evidence  is  inad- 
missible to  apply  the  writing  to  its  sub- 
ject, and,  this  being  done  here,  there  is  no 
uncertainty  as  to  what  debt  was  meant 
by  the  writer. 

The  decree  is  reversed,  the  injunction  dis- 
solved, and  bill  dismissed. 

(W  Hiss.  B77) 

Brooks  v.  Stats. 

(8u/preme  Court  of  MUgUatppL    Hay  13,  1890.) 

Bbiaoh  or  TBB  Fbacx— OrrBNSivB  Larouaob. 

A  charge  that  defendant  did  willfully  dis- 
turb the  peace  of  one  H.  by  saying  to  him  that,  if  be 
did  not  "dry  up, "  he  would  " slap  hell "  out  of  him, 
and  that,  if  he  got  up  out  of  that  chair,  he  would 
kill  him,  does  not  allege  a  criminal  offense,  under 
Code  Miss.  |  2769,  punishing  the  willful  disturb- 
ance of  the  peace  of  any  family  or  person  by  loud  or 
unusual  noise,  or  by  any  tumultuous  or  offensive 
conduct,  nor  under  section  2770,  making  it  an  of- 
fense to  enter  the  dwelling-house  of  another,  and, 
in  the  presence  or  hearing  of  the  family  or  of  any 
member  thereof,  make  use  of  "abusive,  profane, 
vulgar,  or  indecent  language. " 


Appeal  from  circuit  court,  Lee  county; 
Li.  E.  Houston,  J  ndge. 

The  sections  of  the  Code  of  1880  referred 
to  in  the  opinion  are  as  follows:  "2769. 
Any  person  who  willfully  disturbs  the 
peace  of  any  family  or  person  by  an  explo- 
sion of  gunpowder  or  other  explosive  buI)- 
stance,  or  by  loud  or  unusual  noise,  or  by 
any  tumultuous  or  offensive  conduct, 
shall."  etc.  "2770.  Any  person  who  en  tern 
the  dwelling-house  of  another,  •  •  • 
and,  in  the  presence  or  hearing  of  the  fam- 
ily of  the  possessor  or  occupant  thereof, 
or  of -any  member  thereof,  •  •  •  makes 
use  of  abusive,  profane,  vulgar,  or  inde- 
cent language,  •  •  •  shall,  "etc.  The  ap- 
pellant. Brooks,  was  arrested  and  brought 
before  a  justice  of  the  peace  on  an  affida- 
vit that  he,  Jim  Brooks,  did  willfully 
disturb  the  peace  of  one  Harris  "by  of- 
tensire  conduct,  to-wlt,  by  saying  to  the 
said  Harris  that, if  he  did  not  'dry  np,'  he 
would 'slap  hell 'out  of  him,  and  that  it 
he,  the  said  Harris,  got  up  out  of  that 
chair,  he,  the  said  Brooks,  would  kill 
hlni,"  all  done  in  a  threatening  and  angry 
manner.  Brooks  made  a  motion  before 
the  justice  of  the  peace  to  quash  the  affi- 
davit because  (l)8aid  affidavit  charges  no 
offense:  and  (2)  that  the  words  set  out  in 
the  affidavit  do  not  constitute  any  offense 
under  the  Code.  The  justice  overruled  the 
motion,  and  gave  judgment  against 
Brooks,  from  which  he  appealed  to  thecit- 
cnit  conrt,  where  he  again,  for  the  same 
reasons,  moved  to  quash  the  affidavit, 
which  motion  was  overruled,  and  lie  was 
convicted  and  fined,  from  which  he  ap- 
pealed to  this  court. 

Clayton  &  Anderson,  for  appellant.  T. 
M.  Miller,  Atty.  Gen.,  for  the  State. 

Woods,  C.  J.  The  reasonable  constrnc- 
tion  of  sections  2769  and  2770  of  the  Revised 
Code  of  1880  will  demonstrate  the  error  of 
the  trial  court  In  refusing  to  qnash  the 
affidavit  on  which  this  prosecution  was 
based.  It  is  obvious  that  these  two  sec- 
tions were  designed  to  prevent  the  dis- 
turbance of  the  peace  of  families,  whether 
consisting  of  one  or  more  persons.  Sec- 
tion 2769  was  intended  to  protect  the  fam- 
ily from  the  ruffianism  of  what  Is  denom- 
inated therein  "tumultuous  or  offensive 
conduct,"  and  section  2770  was  intended  to 
protect  the  family  from  the  rowdyism 
which  is  denominated  therein  "indecent 
and  profane  language, "  etc.  1' wo  oDensee 
against  the  peace  of  families  are  created, 
viz.,  that  which  consists  of  offensive  con- 
duct, and  then  that  which  consists  of  ut- 
fensl  ve  language.  By  sec  Hon  2770  the  use  of 
the  prohibited  language  is  made  criminal. 
By  section  2769  the  prohibited  conduct  is 
denounced.  It  would  require  a  violent 
stretch  of  interpretation  to  hold  that  the 
legislature  intended  by  these  two  sections 
to  flood  the  courts  with  trifling  and  vexa- 
tious prosecutions  for  every  merely  offen- 
sive word  spoken,  even  privately,  to  the 
individual  citizen.  The  offense  charged  In 
this  affidavit  was  not  alleged  to  have  been 
with  a  view  to  disturb  the  peace  of  a  fam- 
ily, nor  any  single  person  constituting  a 
family;  nor  is  it  alleged  that  there  wan 
any  offensive  conduct,  as  distinguished 
fi-om  merely  offensive  language. 
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Moreover,  and  apart  from  the  sections 
tbemeelTes,  the  fact  that  tlie  Revised  Code 
of  1880  omltH  the  provision  of  the  Code  of 
1871,  which  dei'lared  actionable  words  in- 
dictable, Is  of  Itself  strongly  persuasive 
that  the  law-making  power  designed  to 
cut  o0  this  source  of  much  vain  and  an- 
noying criminal  prosecution. 

Reversed  and  remanded. 


(CrUtaa  511) 

Weisinqeb  t.  Cookk  et  al. 
{Supreme  Count  of  Mi8Siisippi.    May  6,  1890.) 

DbSI>— DSIJTXBT  ArrBB  DBATH  or  OSANTOB. 

A  deed  delivered  by  an  ageat,  after  the 
grantor's  death,  in  pursnanoe  of  dlreotiona  pre- 
Tiooaly  given  by  the  latter,  conveys  no  title. 

Appeal  from  chancery  court.  Tunica 
county,  W.  R.  Tbioo,  Chancellor. 

All  the  facts  ai«  fully  stated  in  the  opin- 
ion, except  that  J.  E.  Stone  did  die  while 
he  was  In  Florida,  and  that  his  deputy, 
after  his  death,  delivered  the  deed  to  the 
grantee. 

Powel  &  Powel,  tor  appellant.  Perkins 
4t  Percy,  for  appellees. 

Cooper,  J.  Complainant  exhibited  her 
bill  In  this  cause,  against  the  heirs  at  law 
of  J.  W.  Stone,  to  cancel  as  a  cloud  upon 
her  title  a  certain  deed  under  which  the  de- 
fendants claim  title  to  the  lands  described 
therein.  She  states  that  her  husband,  J. 
£.  Stone,  was  the  owner  of  said  lands,  and 
died  leaving  no  children,  whereupon  said 
lands  descended  to  her  as  his  sole  heir  at 
law.  The  facts  in  reference  to  theexecutlon 
of  the  deed  sought  to  becanceled,  as  stated 
in  the  bill,  are  that  in  October,  1882,  the 
said  J.  E.  Stone  prepared,  or  had  pre- 
pared, a  deed  conveying  said  lands  to  his 
father,  J.  W.  Stone,  which  deed  he  put 
among  his  private  papers  in  the  safe,  of 
which,  as  clerk  of  the  chancery  court  of 
Tunica  county,  he  had  control,  where  it 
remained  until  sometime  thereafter,  when 
the  said  J.  £.  Stone  and  complainant  were 
about  to  start  on  a  visit  to  the  state  of 
Florida  because  of  the  111  health  of  her  said 
husband.  At  that  time,  J.  £.  Stone  sent 
to  his  office  for  the  deed,  and  acknowl- 
edged its  execution  before  a  proper  officer; 
and,  this  being  done,  he  handed  the  deed 
to  oneJacque8,hla  deputy,  who  had  charge 
of  all  his  papers,  and  directed  him  to  put  it 
back  in  the  same  place  where  it  had  been 
kept  from  the  day  he  had  signed  the  same, 
never  intending  to  part  with  the  control 
or  possession  of  said  deed  while  he  lived, 
and  not  to  deliver  or  record  the  same  un 
less  he,  the  said  J.  £.  Stone,  never  re- 
turned,— meaning  unless  he  died. 

The  complainant,  by  herbill,  avers " that 
there  was  no  deli  very  of  said  deed  by  said  J. 
E.  Stone  to  the  said  J.  W.  Stone,  or  to  any 
forbim.  The  intention  of  J.  E.  Stone  weis, 
it  he  died  before  he  returned  home  from 
Florida,  that  the  said  Jacques  wastode- 
Uversaid  deed  tosaid  J.W.Stone.  It  he  did 
not  die,  then  the  said  J.  E.  Stone  was  to 
have  control  of  the  same. "  The  appellees 
demurred  totheblll  outheground  thattbe 
facts  stated  show  delivery  of  the  deed.  The 
demurrer  was  sustained,  and  the  com  plain- 
ant  appeals. 


The  demurrer  should  have  been  over- 
ruled. No  delivery  of  the  deed  is  shown. 
On  the  facta  Htated,  the  deed  wasneverout 
of  the  custody  of  the  grantor.  It  was 
handed  to  Jacques,  to  be  by  him  deposited 
among  the  private  papers  of  the  grantor, 
there  to  remain  until  his  death,  or  until  he 
should  exercise  his  will  over  it  by  dealing 
with  it  according  to  his  pleasure.  The  facts 
disclose  no  act  or  purpose  of  a  present  de- 
livery, absolute  or  conditional.  They  are 
entirely  consistent  with  the  control  of  the 
deed  by  the  grantor  during  his  life,  and  in- 
consistent with  his  parting  witb  any 
power  over  it.  Mr.  Stone  evidently 
thought  that  he  might  dispose  of  his  es- 
tate by  a  deed,  executed  according  to  the 
forms  of  law,  of  which  he  remained  In  pos- 
session and  control,  and  which  was  to  be 
operative  only  upon  his  death.  In  this  he 
was  mistaken.  Cook  v.  Brown,  84  N.  H. 
460;  Brown  v.  Brown,  66  Me.  316;  Pruts- 
man  V.  Baker,  80  Wis.  644. 

The  decree  is  reversed,  demurrer  over- 
ruled, and  defendants  allowed  30  days  in 
which  to  answer  after  the  mandate  shall 
have  been  filed  in  the  court  below. 


Woods  v.  State. 


(« 


SIQ 


(.SwjpnwM  Count  of  MUaissippl.    May  13, 1890. ) 

SHOOTIHO   ox   HIQHWAT— InDICTMBNT— CBBDIBnr 

ITT  or  Witness — Inbtbuotions. 

1.  Where  the  defendant  testifies  in  his  own  be- 
half, it  Is  error  to  oharee  that,  if  the  Jury  believed 
"that  any  vitness  who  has  testified  in  this  case  has 
any  feeling  or  interest  in  the  result  of  this  trial, 
then  the  jury  sliould  consider  such  feeling  or  in- 
terest, in  connection  with  all  the  evidence  in  the 
case,  in  determining  how  far,  if  at  all,  they  will 
believe  such  witness,  or  consider  sach  testimony. " 

3.  Under  a  statute  which  denounces  the  of- 
fense of  shooting  "in"  the  highway,  an  indictment 
Which  charged  defendant  with  shooting  "on"  the 
highway  was  sufficient 

Appeal  from  circuit  court,  Yalobusha 
county;  W.  M.  Roqehs,  Judge. 

Appellant,  Woods,  was  Indicted  tor 
shooting  on  a  public  highway.  The  evi- 
dence for  the  state  was  that  Woods  fired 
a  gun  on  the  public  highway,  and  that 
the  shot  tell  around  one  of  the  witnesses 
for  the  state.  Woods  was  Introduced  as 
the  only  witness  in  his  own  behalf,  and 
testified  that  he  did  not  shoot  as  stated 
by  the  evidence  for  the  state ;  denied  la 
toto  that  any  such  thing  had  ever  oc- 
curred. The  court  below  gave  the  follow- 
ing instruction  for  the  state :  "(1)  If  the 
jury  believe  from  the  evidence  that  any 
witness  who  has  testified  in  this  case  has 
any  feeling  or  interest  in  the  result  of  this 
trial,  then  the  jury  should  consider  such 
feeling  or  Interest,  In  connection  with  all 
the  evidence  In  the  case,  in  determining 
how  far,  if  at  all,  they  will  believe  such 
witness,  or  consider  such  testimony." 
Woods  was  convicted,  when  he  made  a 
motion  in  arrest  of  Judgment,  because  the 
indictment  did  not  charge  any  offense. 
This  motion  was  overruled.  Judgment 
was  entered  against  him,  from  which  he 
appealed. 

I.  T.  Blount,  tor  appellant. 

Woods,  C.  J.  The  motion  In  arrest  of 
Judgment  was   properly  overruled.    The 
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verbal  criticism  of  coonsel  is  Ingenions  and 
interestlnt;  in  Its  philoloi^lca]  aspect.  But 
it  is  a  legal  anachronisni  to  now  plead  to 
the  BuflSciency  of  an  indictment  tbat  it 
charges  a  defendant  with  shooting  "on" 
a  highway,  when  the  statute  denounces 
shooting  "'in"  the  highway.  The  prepo- 
sitions are  interchangeable  in  this  connec- 
tion, just  as  they  are  in  prosocutions  for 
racing  "  on  "  the  highway.  In  this  sense, 
what  occurs  on  the  highway  must  be  held 
to  occur  in  it,  also.  The  administration 
of  the  criminal  law  declines  sacb  subtle 
distinctions  in  definitions. 

The  case  must  be  reversed,  however,  be- 
cause of  the  error  of  the  court  below  in 
granting  the  first  charge  asked  by  the 
state.  The  appellant  was  the  only  wit- 
ness offered  by  the  defense,  and  this  first 
charge  is  clearly  obnoxious  to  the  -con- 
demnation pronounced  in  Buckley  V.  State. 
62  Miss.  705.  The  only  safety  of  the  de- 
fendant lay  in  his  own  testimony ;  and,  as 
was  said  with  great  force  In  the  case  just 
referred  to,  "he  had  the  right  to  submit 
his  testimony  to  the  jury,  to  be  judged  of 
by  it  uninfluenced  by  any  suggestions  of 
Its  probable  falsity,  or  an  authorization 
to  the  jury  to  throw  it  aside  as  unworthy 
of 'belief  because  of  the  strong  temptation 
of  the  defendant  to  swenr  falsely." 

Reversed  and  remanded. 


Graham  et  al.  v.  Jones. 
(Supreme  Court  of  Mississippi.    May  13, 18M.) 

RBPLBTIN  —  BVIDBNOB  —  AlTEOATIOK  07  Dbed  ot 

Tkcbt. 
Defendant,  on  receiving  a  deed  of  trust  to 
seoareadebt,  inserted  therein,  withoutauthority,  a 
description  of  the  replevied  property,  which  plain- 
tiff, on  threat  of  a  criminal  prosecution,  delivered 
to  the  trustee,  and  which  was  bought  in  by  defend- 
ant at  the  sale.  Held,  in  replevin  for  the  goods, 
tbat  a  verdict  directed  for  plaintiff  was  proper. 

Appeal  from  circuit  court,  Lafayette 
county;  W.  M,  Rogers,  Judge. 

Graham  &  Son  were  merchants,  and 
Jones  had  a  running  account  with  them 
for  some  years.  On  March  1, 1887,  the  ac- 
count was  closed;  Jones  giving  a  note  tor 
the  balance  due,  and  executing  a  deed  of 
trust  on  horses,  stock,  etc.,  to  secure  the 
same.  Default  was  made  in  payment  of 
the  note,  and  the  trustee  demanded  the 
property.  Jones  surrendered  all  named  in 
the  deed  as  presented,  except  three  colts, 
which  he  claimed  had  been  Inserted  after 
his  execution  thereof;  but,  being  threat- 
ened with  acrimlnal  prosecution  lor  failure 
to  turn  over  the  three  colts,  he  finally  sur- 
rendered them  to  the  trustee.  The  horses 
and  colts  were  sold,  and  Graham  &  Son  be- 
came the  purchasers,  whereupon  Jones 
brought  this  action  of  replevin  to  recover 
them.  The  court  Instructed  the  Jury  to 
find  for  plaintiff,  which  was  done,  and 
judgment  entered  thereon,  from  which 
Graham  &  Son  appealed. 

Howry  &  Falkner,  for  appellants.  A.H, 
WhitSeld,  for  appellee. 

Campbell,  J.  Not  being  sure  that  the 
circuit  judge  was  not  authorized  by  the 
testimony  to  give  the  peremptory  instruc- 
tion complained  of,  and  being  clearly  of 


opinion  that  the  deed  of  trust  was  altered 
materially  by  Graham  after  its  execution, 
it  Is  manifest  that  no  right  was  acquired 
under  the  deed  of  trust,  and  a  recovery  by 
the  plaintiff  was  the  proper  legal  result. 
Aifirmed. 


Cross  et  aJ.  v, 


(«  Hiss. 
Hbdkice. 


«i) 


{Swpreme  Cowrt  of  MUsiasippi.    Oct.,  1888.)* 

Hdsbano  and  Wirs— Separate  Ebtatb— Convbt- 
ANCE  BT  Wipe — Laches. 

1.  A  wife  and  her  husband  gave  a  deed  of  trust 
on  the  wife's  land,  which  by  its  recitals  was  to  se- 
cure an  account  due  from  the  husband,  and  future 
advances  to  be  made  to  the  husband  and  wife  joint- 
ly. The  advances  were  made  and  the  account  kept 
in  their  joint  names,  a  statement  thereof  being 
rendered  to  each,  pn  settlement  the  land  was  sold 
under  the  deed  lo  satisfy  the  debt,  without  any  ef- 
fort on  the  part  of  either  the  husband  or  wife  to 
prevent  it.  Held,  that  the  wife  could  not,  after 
waiting  eight  years,  sue  to  set  the  sale  aside  on 
the  ground  tbat  the  debt  was  due  from  her  hu>- 
band  alone. 

2.  Nor  can  she,  after  such  lapse  of  time,  quea- 
tioQ  the  validity  of  the  deed,  or  the  sale  under  it, 
on  the  ground  that  the  accounts  were  false,  where, 
though  the  facts  appeared  on  the'  face  of  the  ac- 
counts, or  were  in  her  knowledge,  she  made  no 
such  objection  either  when  the  statement  was  ren- 
dered her,  or  in  two  subsequent  suits  against  her 
husband  and  herself  to  enforce  the  debt. 

Appeal  from  chancery  court,  Hinds  coun- 
ty ;  Warren  Cowan,  Judge. 

Bill  in  equity  by  Nancy  W.  Hedrick 
against  the  widow,  Daisy  M.  Cross,  and 
the  children,  of  E.  K.  Myrick.  In  1876  com- 
plainant and  her  husband,  H.  A.  Hedrick, 
executed  to  £.  K.  Myrick,  a  merchant,  a 
deed  of  trust  on  lots  in  the  town  of  Bol- 
ton, Miss.,  and  on  the  crops  to  be  grown' 
that  year  on  a  plantation  near  the  town, 
to  secure  a  balance  on  account  due  from 
H.  A.  Hedrick,  and  future  advances  to  be 
made,  according  to  a  recital  In  the  deed, 
to  Hedrick  and  complainant  jointly. 
Both  the  lots  and  the  plantation  were  the 
property  of  complainant.  Advances  were 
made,  and  a  statement  of  the  account, 
which  was  kept  in  the  joint  names  of  com- 
plainant and  her  husband,  was  given  to 
each.  On  settlement  of  the  accounts,  the 
lots  were  sold  under  the  deed  of  trust  for 
the  balance,  Myrick  becoming  the  pur- 
chaser. There  being  a  balance  still  dee 
after  the  sale,  Myrick,  to  satisfy  it,  sued 
complainant  and  her  husband  in  replevin, 
and  recovered  a  lot  of  corn  grown  on  the 
plantation.  He  also  sued  them  in  an  ac- 
tion of  unlawful  detainer,  and  recovered 
possession  of  the  lots.  On  the  death  of 
Myrick,  in  1878,  defendants  took  possession 
of  the  lots,  and  were  in  possession  In  1886, 
when  this  sultwas  brought.  The  bill  asks 
that  the  trust-deed  to  Myrick  be  canceled, 
and  that  defendants  be  made  to  account 
to  complainant  for  the  rents  and  profits 
from  the  lots  while  they  were  in  possession, 
alleging  that  the  deed  was  given  to  secure 
a  debt  due  Myrick  from  H.  A.  Hedrick,  and 
advances  made  to  him  on  his  own  ac- 
count; that  complainant  was  only  surety 
for  her  husband,  and  for  that  reason,  the 
property  being  her  own,  the  deed  bound 
only  the  income  therefrom.  The  bill  also 
alleged  errors  and  irregularities  in  the  ac- 
counts for  which  the  lots  were  sold.  De- 
fendants' demurrer  was  overruled,  and 
'Fttblicatlon  delayed  by  failure  to  receive  copy. 
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they  answered,  denying  the  allegations  of 
the  bill,  and  setting  up  the  statute  ol  lim- 
itations. The  cause  was  referred  to  a  com- 
missi oner,  who  opened  up  the  old  accounts 
between  Myrick  and  complainant,  and 
after  an  examination  filed  his  report.  On 
the  bearing  the  sale  under  the  deed  of  trust 
was  set  aside,  and  a  personal  Judgment 
rendered  against  defendants  for  the  rents 
and  profits  from  the  lots  during  their  pns- 
session.    Defendants  appeal, 

E.  E.  Baldwin  and  CaJhoon  &  Green,  for 
appellants.  J.  A  J.  M.  Shelton,  for  appel- 
lee. 

Ck>opsB,  S.  The  appellee  Is  precluded  ol 
all  relief  sought  by  her  on  the  facts  stated 
in  her  bill  by  the  lapse  of  time,  and  her  ac- 
quiescence in  what  was  done  by  the  cred- 
itor, Myrick,  in  securing  the  payment  ol 
the  account  as  rendered  by  him  to  the  ap- 
pellee and  her  husband.  The  deed  of  trust 
given  to  secure  the  payment  of  the  account 
to  be  thereafter  contracted,  designated 
both  herself  and  her  husband  as  parties  to 
■whom  the  goods  were  to  be  sold.  The  ac- 
counts were  kept  by  the  merchant  In  their 
joint  names,  and  were  by  him  so  rendered 
to  them.  No  objection  was  then  made 
that  the  debt  was  due  by  the  husband 
alone,  nor  was  the  sale  under  the  power  in 
the  deed  prevented  by  resort  to  the  courts. 
Having  permitted  the  execution  of  the 
trust,  she  cannot,  after  the  lapse  of  so 
many  yeare,  impeach  the  validity  of  the 
sale  by  evidence  that,  by  an  arrangement 
between  her  husband  and  herself,  he  was 
conducting  business  on  her  farm  for  his 
own  exclusive  benefit,  by  reason  of  which 
the  debt  secured  was  his  debt,  and  the  se- 
curity given  on  herother  lands  bound  only 
the  income,  and  not  the  corpus,  of  her  es- 
tate. This  point  is  settled  by  the  cases  of 
McDongal  v.  Bank,  62  Miss.  667;  Walker  v. 
Boss,  65  Miss.  523,  6  South.  Bep.  107. 

II  it  be  true,  as  allege<i  in  the  bill,  that 
the  goods  sold  were  charged  at  exorbitant 
prices,  that  some  of  them  were  in  fact 
never  delivered,  and  that  credits  to  which 
she  was  entitled  were  omitted  from  the  ac- 
count, the  reply  is  that  these  objections 
should  have  been  made  when  the  accounts 
were  rendered,  or,  at  least,  while  the  mat- 
ter was  in  Oeii.  There  is  no  suggestion 
that  any  of  thesefactswere  concealed  from 
her  by  the  creditor.  She  m  ust  ha  ve  known 
them  then,  for,  if  the.v  be  true,  they  were 
shown  by  the  face  of  the  accounts  or  were 
in  her  knowledge.  With  such  knowledge, 
she  submitted  to  the  sale  of  the  land  under 
the  deed;  was  defeated  in  an  action  of  re- 
plevin tried  sabsequentiy  to  such  sale,  in 
which  it  devolved  on  the  creditor  to  es- 
tablish the  fact  that  there  remained  a  bal- 
ance due  on  the  debt  after  credit  had  been 
given  for  the  price  of  the  land ;  was  de- 
feated in  a  possessory  action  for  the  land 
itself;  and  only  after  the  lapse  of  nearly 
nine  years  does  she  seek  relief  against  the 
wrong  done  her.  If  she  desired  to  protect 
her  property  from  sale  on  any  one  of  the 
grounds  upon  which  she  now  complains, 
she  should  have  tendered  the  sum  really 
dne,  and,  if  that  had  been  refused  as  satis- 
faction, either  to  have  enjoined  the  sale, 
or  have  given  notice  of  her  purpose  to  con- 
test Its  validity.  The  creditor  (who  be- 
v.7so.no.l8— 82 


came  the  purchaser  at  the  trustee's  sale) 
was  bound  by  it,  and  she  was  entitled  to  a 
credit  on  the  accoun  t  for  the  sum  bid  by  him . 
If  there  were  other  credits  which  should 
have  been  previously  given,  and  were  not, 
there  was  a  right  in  her  or  her  husband 
to  recover  to  the  extent  thereof  in  an  ac- 
tion at  law.  Having  lost  that  right  by 
lapse  of  time,  she  cannot  revive  the  de- 
mand, and  secure  an  indirect  recovery,  by 
annulling  the  sale,  to  the  end  that  credit 
may  be  given  on  the  account.  There  is  no 
equity  in  compluinant'9  cause;  wherefore 
the  decree  is  reversed,  and  bill  dismissed. 


(67  M18B.  637) 

Whitehead  et  ah  v.  Corrt  et  al. 

(.Supreme  Court  of  MissUstppi.    Kay  36,  1890.) 

Tbnanct  in  Commos  — Non-Payment  or  Tazsb. 
A  husband  and  wife  lived,  with  the  wife's 
mother,  on  the  latter's  land,  under  an  agreement 
whereby  the  husband  was  to  pay  the  taxes.  By 
mistake,  the  mother  had  the  land  assessed  under 
a  wrong  description,  and  the  husband  paid  the  tax- 
es, tinder  such  description,  without  knowledge  of 
the  error.  The  land  was  forfeited  to  the  state  for 
non-payment  of  taxes  during  this  jointocoupanoy, 
and,  after  the  expiration  of  the  period  of  redemp- 
tion, was  purchased  by  third  persons.  Held  tbait, 
after  the  mother's  death,  and  after  the  husband 
and  his  family  had  ceased  to  occupy  the  land,  it 
was  no  violation  of  any  duty  he  owed  to  the 
mother's  heirs,  as  tenants  in  common  with  his 
wife,  for  the  husband  to  purchase  the  land  from 
the  tMrd  persons  for  the  I^neflt  of  his  minor  chil- 
dren. 

Appeal  from  chancery  court,  Wilkinson 
county;  W.  B.  Trigg,  Chancellor. 

Action  by  Van  Allen  Whitehead  and  oth- 
ers, heirs  at  law  of  Martha  Bobertson, 
deceased,  against  T.  H.  Curry  and  others. 
From  a  judgment  In  defendctnt's  favor, 
plaintiffs  appeal. 

Calhoon  &  Green  and  T.  V.  Noland,  for 
appellants.    J.  H.  Jones,  for  appellees. 

Woods,  C.  J.  The  original  bill  herein 
was  filed  In  the  chancery  court  of  Wilkin- 
son county  for  the  purpose  of  having  can- 
celed a  deed  made  from  the  state  to  M. 
and  C.  Samuel  on  November  5, 1886,  and  a 
deed  made  by  the  iSamuel  brothers  to  a 
part  of  the  respondents  on  January  7, 1889, 
to  the  lands  described  in  the  bill  as  a  cloud 
upon  complainants'  title.  The  bill  avers 
that  complainants  are  heirs  at  law  of  one 
Martha  Bobertson,  deceased,  and  owners 
of  an  undivided  five-sixths  interest  in  800 
acres  of  land  in  section  2,  township  2, 
range  4,  of  which  lands  said  Martha  Rob- 
ertson had  died  seised  and  possessed ;  that 
Thomas  H.  Curry  and  Elizabeth  Curry, 
two  of  the  respondents,  were  husband  and 
wife ,  and  son-in-law  and  daughter,  respect- 
ively, to  said  Martha  Bobertson;  that,  in 
1880,  said  Thomas  U.  and  Elizabeth  Curry 
intermarried,  and  thereafter  lived  on  the 
land  In  controversy  with  Martha  Bobert- 
son, the  mother  of  Elizabeth  Curry,  up  to 
the  day  of  Mrs.  Bobertson's  death,  in  1S85; 
that  these  parties  lived  together  on  this 
agreement,  viz. :  That  said  Thomas  H.  Cur- 
ry was  to  have  the  use  of  said  lands  rent 
free,  and  in  consideration  thereof  was  to 
care  for  and  supply  Mrs.  Bobertson's 
wants,  and  was,  lurther,  to  pay  the  taxes 
on  the  lands,  and  keep  the  place  in  repair; 
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that  In  1883  said  Thomas  H.  fraudulently 
permitted  the  lands  to  be  sold  for  taxes ; 
that  be  frandnlently  kept  this  fact  con- 
cealed from  Mrs.  Bobertsqn  np  to  her 
death ;  that  be  fraudulently  failed  and  de- 
clined to  redeem  the  lands  within  the  peri- 
od of  redemption;  and  that,  for  the  pur- 
pose of  procu  ring  title  to  them  selves  o  r  t  beir 
children,  the  said  Thomas  U.  and  Eliza- 
beth combined  with  M.  and  C.  Samuel  to 
fraudulently  procure  the  state's  deed  to 
the  lands  to  said  M.  and  C.  Samuel,  with 
the  further  fraudulent  purpose  of  having 
said  M.  and  C.  Samuel  afterwards  convey 
the  title  thus  acquired  to  said  Thomas  H. 
and  Elizabeth  Curry  or  their  cblldren,  and 
that.  In  pursuance  of  this  fraudulent  de- 
sign and  purpose,  said  M.  and  C.  Samuel 
convoyed  the  lands  so  bought  by  them  from 
the  state  to  the  children  of  said  Thomas 
H.  and  Elizabeth  Curry,  the  other  respond- 
ents named  in  the  bill.  The  bill  alleges 
that,  by  reason  of  Thomas  H.  Curry's  and 
Elizabeth  Curry's  relation  to  the  land,  and 
their  relation  to  the  complainants,  as  ten- 
ants In  common,  they  were  incapacitated 
to  acquire  this  title  derived  from  the  state. 
Wherefore  the  bill  was  filed,  and  Thomas 
H.  and  Elizabeth  Curry  and  their  children, 
and  M.  and  C.  Samuel,  are  made  respond- 
ents. 

The  answer  of  the  Samuel  brothers  de- 
nies all  charges  of  fraud  made  against 
them, but  admits  thepurchase, on  the  sug- 
gestion of  Thomas  H.  Curry,  of  the  lands, 
with  thetwofold  purpose  of  gratilylng  Cur- 
ry's wish,  and  of  making  money  out  of  the 
purchase.  They  admltthey  agreed,  verbal- 
ly, to  give  Curry  the  refusal  of  the  sale  of 
the  lands,  or  an  option  on  them,  at  such 
price  as  they  and  Curry  might  agree  upon, 
and  that  they  promised  to  wait  a  rea- 
sonable time  on  Curry  to  purchase,  it  he 
wished. 

The  answer  of  the  children  is  the  cus- 
tomary one  of  minors  of  tender  age. 

The  answer  ol  Thomas  H.  and  Eliza- 
beth Curry  denies  every  charge  of  com- 
bination and  fraud,  hut  admits  the  princi- 
Iial  facts  alleged  In  the  bill.  They  deny 
that  Curry  fraudulently  permitted  the 
lands  sold,  or  that  he  fraudulently  failed 
and  rafosed  to  redeem,  or  that  he  traadu- 
lently  neglected  to  inform  Mrs.  Robertson 
of  the  forfeiture  of  her  lands  for  non-pay- 
ment of  taxes,  or  that  be  combined  with 
the  Samuels  fraudulently  to  acquire  the 
title  to  himself  or  his  children.  On  the  con- 
trary, they  assert  that  the  300  acres  of  land 
bad  for  a  long  series  of  years  been  erro- 
neously assessed  by  Mrs.  Robertson  as  in 
section  3,  instead  of  sectioa  2,  in  which  it 
really  was ;  that  they  bad  no  knowledge 
of  such  erroneous  assessment;  and  that,  in 
pursuance  of  Curry's  agreement.  In  good 
faith,  he  paid  the  taxes  upon  Mrs.  Robert- 
son's lands  as  she  bad  them  assessed,  begin- 
ning with  the  year  1880,  and  ending  with 
1886,when  he  first  learned  of  the  error,  and 
when  he  first  learned  of  the  sale  to  the  state 
more  than  two  years  before.  The  answer 
further  avers  that  the  300  acres  of  land  In 
section  2,  which  Mrs.  Robertson  really 
owned,  had  been  wholly  dropped  from  the 
assessment  roll  for  many  years,  and  that 
they  were  only  again  restored  thereto  In 
1883,  when    they   were   assessed  to  "  un- 


known "  owner,  and  that  Curry  bad  no 
knowledge  of  this  until  1886. 

The  evidence  shows  conclusively  that 
Mrs.  Curry  was  in  total  ignorance  of  all 
the  matters  embraced  In  the  bill  until  after- 
wards. The  evldencesbows  satisfactorily 
that  the  Samuels  refused  to  lend  Curry  the 
money  with  which  to  buy  the  lands  from 
the  state  when  he  approached  them  for 
that  purpose,  but  that  they  bought  as  a 
business  venture  to  make  money,  givlne 
Curry  an  option  on  the  lands.  If  he  chose 
to  buy  In  a  reasonable  time,  and  that,  aft- 
er waiting  on  Curry  more  than  two  years, 
and  after  their  notification  tg  Curry  tbat 
they  had  kept  the  option  open  for  him  as 
long  as  they  thought  reasonable,  Curry 
then  bought  at  an  advance  of  about  200 
per  cent,  on  the  price  paid  the  state  by 
the  Samuels.  The  evidence  fairly  supports 
the  answer  as  to  Thomas  H.Curry'sconneo- 
tlon  with  the  transaction.  We  have  fully 
stated  the  pleadings  and  proofs,  because  a 
thorough  apprehension  of  these  is  alone 
necessary  in'  order  to  at  once  determine 
the  entire  case. 

The  charges  against  Mrs.  Curry,  who 
was  the  co-heir  and  tenant  in  common  ol 
the  complainants,  are  utterly  unsupported 
by  any  proofs.  "The  charges  against  the 
Samuels  are  likewise  not  properly  sup- 
ported; and  the  Samuels,  equally  with 
all  others,  had  a  perfect  right  to  purchase 
from  the  state.  The  title  to  the  lands 
was  in  the  state,  and  the  period  for  re- 
demption had  expired,  long  before  the 
Samuels  ever  heard  of  their  forfeiture. 
Why  should  not  they  purchase,  just  as  any 
other  8trang:er  might  have  done?  Their 
only  offense  was  the  giving  to  Curry  the 
option  on  the  lands.  We  confess  our  In- 
ability to  see  how  this  made  their  pur- 
chase fraudulent. 

As  to  Curry  the  record  shows  that  the 
lands  were  forfeited  for  non-payment  of 
taxes  during  his  occupation  of  the  prem- 
ises in  conjunction  with  Mrs.  Robertson, 
the  owner;  but  it  is  manifest,  on  the  whole 
evidence,  that  the  taxes  on  the  lands  were 
paid  faithfully  from  1880  to  1886  by  Curry, 
in  accordance  with  Mrs.  Robertson's  wish- 
es, and  precisely  as  she  had  herself  bad 
them  assessed  for  very  many  years.  It  is 
reasonably  certain  that  Curry,  supposed, 
until  November,  1886,  that  the  taxes  on 
Mrs.  Robertson's  lands  had  been  regularly 
paid,  and  that  he  had  no  knowledge  of  the 
error  Mrs.  Robertson  had  fallen  into,  and 
Into  which  she  had  led  him  in  the  payment 
of  the  taxes,  until  that  time.  He  was  not 
her  heir  at  law.  He  was  not  tenant  In 
common  with  thecomplalnants;  and  Mrs. 
Robertson's  death,  in  1885,  had  put  an  end 
to  the  agreement  under  which  he  had  pre- 
viously occupied  the  premises.  The  title 
of  the  state  bad  matured  by  the  expiration 
of  the  period  for  redemption,  and  the  lands 
were  open  to  the  world  for  purchase.  And 
this  state  of  affairs  had  occurred  without 
any  default,  much  less  any  fraud,  on  the 
part  of  Curry.  It  is  to  be  remembered, 
too,  that  Curry  himself  had  ceased  to  re- 
side upon  the  premises  tor  a  year  or  more 
antecedent  to  his  purchase  of  the  place 
from  the  Samuel  brothers  for  his  minor 
children;  and  the  presumption  is,  also, 
from  the  record,  that  his  entire  family  has 
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ceased  to  leslde  apon  the  lands  before  the 
purchase  from  the  Saronels.  Dnder  these 
circuniBtances,  we  can  see  no  legal  objec- 
tion to  Carry'sbuying  either  for  himself  or 
for  his  children. 

The  decree  of  the  chancellor  was  In  har- 
mony  with  these  views,  and  la  therefore 
affirmed. 


John  Van  Rangb  Co.  t.  Allen. 
(Supreme  Court  cf  Mississippi.    Hay  5, 1890.) 

BAI.B— REaERTATION  OV  TiTLI— NoTIOB. 

1.  Code  Hiss,  i  1300,  provides  that,  "if  any  per- 
son shall  transact  business  as  a  trader  or  other- 
wise, "  in  his  own  name,  and  fail  to  disclose  the 
names  of  his  partners  or  principals  by  placing  up 
a  sisn  in  his  business  bouse,  all  the  property  used 
in  the  business  shall,  as  to  his  creditors,  be  treated 
as  his  property.  Held,  that  where  an  hotel-keeper 
pnrcbased  a  cooking-range  under  a  recorded  agree- 
ment that  title  was  to  remain  in  the  seller  until 
the  price  was  paid,  one  who  succeeded  him  as  own- 
er of  the  hotel  cannot  hold  the  range  by  virtue  of 
this  section. 

2.  Where  the  purchaser  of  an  hotel  had  actual 
notice  that  a  cooking-ranee  therein  was  bought 
under  an  agreement  that  title  was  to  remain  in  the 
seller  until  the  price  was  paid,  he  cannot  bold  the 
range  on  the  ground  that  It  is  a  fixtore. 

S.  A  oooking-rattge  faatened  to  the  floor  of  an 
hotel  is  not  a  fixture. 

Appeal  from  circnlt  conrt,  Tishomingo 
county;  L.  E.  Houston,  Jndge. 

This  is  an  action  of  replevin  brought  by 
appellant  to  recover  from  appellee  a  cook- 
ing-range. One  Harrison  entered  into  a 
written  contract  of  purchase  with  one 
John  M.  Allen  for  a  certain  hotel.  By  said 
contract  Harrison  paid  a  small  sum  in 
cash,  and  was  to  pay  the'  balance  In  the 
future;  Allen  agreeing  to  make  title  at 
"somecouvenieateeason. "  Harrison  went 
into  possession  of  the  hotel  with  bis  fam- 
ily, and,  desiring  a  new  cooking  stove  or 
range,  entered  into  a  contract  with  the 
appellant,  the  John  Van  Range  Company, 
for  a  range  and  its  appurtenances.  By  the 
written  agreement,  which  was  recorded  In 
the  proper  office,  the  title  to  this  range 
was  to  remain  in  the  appellant  until  Har- 
rison should  make  payment  in  full  there- 
for. Harrison  paid  a  small  sum  on  the 
range,  and  then  died,  without  having  ac- 
quired title  thereto  as  per  the  contract. 
His  family  remained  in  possession  of  the 
hotel  a  few  weeks  after  Harrison's  death, 
and  then  abandoned  it,  turning  it  over  to 
the  appellee,  B.  H.  Allen,  as  agent  and  ten- 
ant of  John  M.  Allen.  The  appellee,  R.  H. 
Allen,  bad  £u;taal  notice  of  the  arrange- 
ment between  the  appellant  and  Harrison 
as  to  the  ranee.  But  said  appellee  seeks 
to  hold  the  range  by  virtue  of  section  1300 
of  the  Code  of.l880,  and  because  itls  a  fixt- 
ure attached  to  the  freehold.  Section  1300 
reads:  "If  any  person  shall  transact  busi- 
ness as  a  trader  or  otherwise,  with  the  ad- 
dition of  the  words,  'agent,'  'factor,'  'and 
company,'  or  'and Co.,'  or  like  words,  and 
fall  to  disclose  the  name  of  his  principal 
or  partner,  by  a  sign  in  letters  easy  to  be 
read,  placed  conspicuously  at  the  house 
where  such  business  is  transacted,  or  if 
any  person  shall  trajisact  business  in  his 
own  name,  without  any  such  addition,  all 
the  property,  stock,  money,  and  choses  in 
action  used  or  acquired  in  such  business 


shall,  as  to  the  creditors  of  any  such  per* 
son,  be  liable  for  his  debts,  and  be,  in  all 
respects,  treated,  in  favor  of  his  creditors, 
as  bis  property. "  The  case  was  tried  by 
the  judge  without  the  Intervention  of  a 
j u  ry,  and  judgment  w as  i-endered  in  fa vor  of 
the  appellee,  Allen,  from  which  this  ap- 
peal is  prosecuted. 
Candler  &  Candler,  for  appellant. 

Woods,  C.  J.  The  hotel-keeper  not  be- 
longing to  the  genua  trader,  and  Allen,  the 
appellee,  not  being  shown  to  stand  in  the 
relation  of  creditor  to  tb6  deceased  land- 
lord of  the  luka  Springs  Hotel,  and  not 
having  acquired  possession  or  title  to  the 
property  In  question  by  any  legal  proceed- 
ing, we  are  wholly  unable  to  see  what  ap- 
plicability that  statutory  panacea,  section 
l'(J00  of  the  Revised  Code,  had  to  the  case 
at  bar.  We  see  no  merit  in  the  position, 
said  to  have  been  relied  on  by  appellee  in 
the  court  below,  that  this  mammoth  cook- 
ing-stove was  a  fixtui*e,  a  part  of  the  real- 
ty of  appellee.  By  the  words  of  the  writ- 
ten contract  between  the  appellant  and 
Harrison,  the  hotel-keeper,  the  use  of  the 
range  was  secured  to  Harrison  in  his 
hotel,  but  the  title  of  the  property  was  dis- 
tinctly retained  by  the  appellant  until 
Harrison  had  made  full  payment  of  the 
purchase  money.  Harrison  had  the  use 
of  the  range  in  the  hotel,  (and  was  forbid- 
den by  thecontractto  remove  Ittherefrom 
without  appellant's  consent,)  and  was  en- 
titled to  retain  possession  until  he  made  de- 
fault In  payment,  with  the  right  to  have 
title  vested  in  him  on  full  payment  of  pur- 
chasemoney.  Appellant  retained  title,  and 
remained  owner  of  the  property,  until 
fully  paid  for,  and  appellee  had  actual 
knowledge  of  this  contract,  and  every  one 
constructive  knowledge;  for  the  agree- 
ment, properly  acknowledged  by  Harri- 
son, was  promptly  put  to  record  in  the 
proper  office.  As  was  said  in  Duke  v. 
Shackleford,  56  Miss.  ^,  "the  agreement 
of  the  parties  shows  that  the  property,  as 
between  them,  was  to  remain  personalty, 
though  annexed  to  the  freehold. "  In  the 
absence  of  any  agreement,  however,  on 
the  facts  of  this  case,  we  are  nnable  to  see 
any  plausibility  In  the  contention  that  the 
property  here  Is  a  fixture.  It  will  be  time 
enough  to  revise  the  former  rulings  of  the 
court  on  this  subject  when  an  attorney  ot 
this  court  can  he  found  to  assert  that  a 
cooking-stove  partakes  of  the  nature  of 
real  estate,  even  though  it  is  fastened  to  a 
floor. 

The  Judgment  of  the  coart  below  was 
clearly  erroneous,  and  is  accordingly  r^ 
versed. 


(•TMias.  «S) 

Abmstronq  et  al.  v,  Guentheb. 

{Supreme  Court  of  Mississippi.    Hay  IS,  1890.). 

AssiONiCBirr  k>b  Bsitbfit  or  Cbbditor3— Va- 

LIDITT. 

An  assignment  with  preferences,  for  bene- 
fit of  creditors,  which  provides  —  fHrst,  for  all 
creditors  mentioned  in  Schedule  A;  seeanA,  for 
those  in  Schedule  B ;  and,  third,  for  those  in  Sched- 
ule C, — is  not  void,  as  vesting  the  assignee  with 
indefinite  discretion,  because  of  aclanse.direeUng 
assignee  to  i>ay  any  omitted  creditor  pro  rata  with 
those  mentioned  in  Schedule  C. 
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Appeal  from  circuit  court,  Montgomery 
county  ;  C.  H.  Campbeli^,  Judge. 

The  appellee,  Guenther,  made  an  assign- 
ment for  the  benefit  of  creditors,  with  pref- 
erences. Alter  making  provision  for  pay- 
ment of  creditors  mentioned  In  Schedules 
A  and  B,  be  provides  for  payment  of  other 
creditors  mentioned  in  Schedule  C,  and  al- 
so for  the  payment  of  such  creditors  as 
v^ere  omitted  pro  rata  with  those  men- 
tioned in  C,  set  out  in  the  opinion.  Arm- 
strong, Cator  &  Co.,  who  were  of  the  cred- 
itors mentioned  in  C,  sued  out  an  attach- 
ment against  Guenther,  attacking  the  as- 
signment. There  was  Judgment  against 
the  attachment,  and  in  favor  of  Guenther, 
from  which  Armstrong,  Cator  &  Co.  ap- 
pealed. 

SweattDHD,  Onrotter  &  Knox,  for  appel- 
lants.   Cnlbooa  &  Green,  tor  appellee. 

Woods,  C.  J.  The  fourth  paragraph  of 
the  deed  of  assignment  directs  that,  (after 
certain  payments  to  preferred  creditors,) 
''if  any  balance  shall  remain  after  paying 
In  full  the  debts  mentioned  in  Schedules  A 
and  B,  such  balance  shall  be  paid  pro  rata 
to  the  other  creditors  of  the  party  of  the 
first  part  who  are  mentioned  in  Schedule 
C  hereto  annexed,  together  with  any  other 
creditor  of  the  party  of  the  first  part  who 
may  haye  a  just  and  legal  indebtedness 
against  the  said  party  of  the  first  part, 
and  who  may  have  been  omit  ted  from  said 
Schedule  C. "  The  single  question  Is,  does 
this  authority  conferred  upon  the  assignee 
to  pay  any  creditor  who  has  been  omitted 
from  Schedule  C  render  the  deed  of  assign- 
ment void  ?  The  contention  of  appellants' 
counsel  is  that  this  authority  clothes  the 
tuasignee  with  too  much  power,  and  with 
a  discretion  inconsistent  with  the  rights 
of  creditors  in  Schedule  C,  by  enabling  him 
to  postpone  a  settlement  indefinitely.  Ap- 
pellants' counsel  confess  that  the  proposi- 
tion is  not  advanced  with  great  confi- 
dence, and  the  acknowledgment  is  every 
way  creditable  to  the  well-known  sound- 
ness of  their  judgment,  for  we  fail  to  see 
any  force  whatever  in  it.  On  the  contra- 
ry, this  provision  for  any  forgotten  credit- 
or appears  to  us  to  be  right  and  proper. 
If  the  assignee  shall  make  this  provision  a 
pretext  for  delaying  settlement,  a  court  of 
chancery  can  readily  apply  the  quickening 
corrective,  as  it  may  in  ease  of  any  dlla- 
toriness  of  any  other  assignee. 

Affirmed. 

(67  MIsa.  670j)  * 

CoLB  y.  Gardneb. 
(Supreme  Court  af  Misslsgippl.     Hay  12, 1890.) 

Witness  aoainst  a  Dboedbnt'b  Estatb. 
Code  Miss,  g  1603,  provides  that  no  person 
shall  testify  to  establish  his  own  claim  lor  or 
against  the  estate  of  a  deceased  person  which  orig- 
iuatedduring  the  life-time  of  such  deceased  person, 
or  any  claim  he  has  transferred  since  the  death  of 
such  decedent.  Meld  that,  In  a  suit  on  a  note  by 
the  indorsee  of  a  deceased  payee,  the  testimony  of 
the  maker,  in  his  own  behalf,  that  he  had  paid  the 
amount  thereof  to  the  deceased,  was  improperly 
excluded. 

Appeal  from  circuit  court,  Lee  county ; 
L.  E.  Houston,  Judge. 

One  W.  H.  Gardner  held  a  note  executed 
by   the  appellant.  Cole.    W.    H.  Gardner 


transferred  said  note  by  Indorsement  to  ap- 
pellee, M.  R.  Gardner,  and  died.  M.  R. 
Gardner  sued  Cole  on  the  note,  and  Cole 
pleaded  that  the  notehad  been  paid  to  the 
original  holder, W.H.Gardner, and  offered 
himself  as  a  witness  to  prove  this;  but  his 
evidence  was  excluded  on  the  ground  that 
hecould  not  testify  against  the  estate  of  a 
decedent.  Code  Miss.  §  1602,  provides  that 
"no  person  shall  testify  as  a  witness  to 
establish  his  own  claim,  of  any  amount, 
for  or  against  the  estate  of  a  deceased  per- 
son, which  originated  during  the  life-time 
of  such  deceased  person,  or  any  claim  he 
has  transferred  since  the  death  of  such  de- 
cedent." Cole  then  offered  another  wit- 
ness, one  William  Cole,  to  prove  that 
this  witness  saw  a  receipt  from  W.  H. 
Gardner  against  the  note,  and  to  prove 
the  contents  of  the  receipt,  which  had  been 
lost  or  destroyed ;  but  the  court  excluded 
this  evidence  because  no  foundation  had 
been  laid  for  same.  It  was  then  proposed 
to  introduce  appellant.  Cole,  to  lay  the 
foundation  for  the  Introduction  of  the  tes- 
timony of  William  Cole,  which  the  court 
declined  to  allow;  and  there  was  verdict 
and  judgment  against  Cole,  from  which  he 
appealed. 

J.  L.  FlnJey  &nd  Clayton  &  Anderson,  tor 
appellant. 

Campbell,  J.  The  defendant,  if  incom- 
petent as  a  witness  to  testify  fully,  was' 
certainly  competent  to  lay  the  foundation 
tor  evidence  of  the  contents  of  the  receipt 
alleged  to  have  been  lost.  Harper  v.  La- 
cey,  62  Miss.  5.  But  he  was  competent  as 
a  witness  to  testify  to  his  defense.  Love 
V.  Stone,  66  Miss.  449;  Combs  y.  Black.  63 
Miss.  831. 

Reversed  and  remanded. 


Stone  y.  Statb. 
(Supreme  Cowrt  of  Mississippi.    May  18, 1890. ) 

iNTOXICATnte   LiqUOBS — InDICTMBNT  — EviDXKCB. 

1.  By  the  charter  of  the  town  of  P.  It  was  un- 
lawful to  sell  vinous,  spirituous,  or  malt  liquors, 
"except  for  sacramental  purposes ; "  and  it  was  also 
unlawful  to  sell  liquors  in  M.  oounty,  wherein  F.  is 
situated.  Held,  that  an  indictment  which  charged 
defendant  with  unlawfully  selling  liquors  in  P., 
"not  being  wine  sold  for  sacramental  purposes, * 
was  not  bad,  as  charging  the  offense  under  both  the 
charter  and  the  general  law,  although  tending  to 
confuse  by  reason  of  the  immaterial  averment  ex- 
cluding the  exception  allowed  by  the  charter. 

3.  Under  an  indictment  charging  defendant 
with  selling  liquors  without  a  license,  it  is  error 
to  admit  evidence  of  more  than  one  sale. 

Appeal  from  circuit  court,  Marshall 
county;  W.  M.  Rogers,  Judge. 

The  indictment  charges  that  appellant. 
Stone,  "  within  the  corporate  limits  of  the 
town  of  Pott's  Camp,  unlawfully  did  aeU 
vinous  and  spirituous  liquors  In  less  quan- 
tity than  one  gallon,  without  first  having 
obtained  license  so  to  do  as  required  by 
law,  such  liquors  not  being  wine  sold  for 
sacramental  purposes, "  etc.  The  charter 
of  Pott's  Camp  makes  it  unlawful  for  yi- 
nous,  spirituous,  or  malt  liquors  to  be  sold 
in  said  town,  except  for  sacramental  par- 
poses.  Appellant,  Stone,  moved  to  quasb 
the  indictment,  because  it  does  not  nega- 
tive the  exceptions  stated  In  the  charter 
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of  the  town  of  Pott'sCamp,  and  becanse  it 
attempts  to  charge  appellant  ander  both 
the  general  law  and  charter.  This  motion 
■was  overruled,  and  the  trial  proceeded. 
The  state  first  proved  by  one  Reld  that 
appellant  had  made  a  sale  of  whisky  to 
bini,  butReid  stated  that  he  was  unfriend- 
ly to  Stone,  because  Stone  had  knocked 
him  down  with  a  billiard  cue.  The  court 
then,  over  the  objection  of  the  defendant, 
permitted  the  state  to  prove  by  one  Gat- 
fin  that  Stone  had  sold  him  (Qatlin)  some 
whisky, when  Reid  was  not  present,  on  an- 
other and  different  occasion  frrim  that 
testified  to  by  Reid.  Stone  testified  in  his 
own  behalf,  and  denied  having  made  any 
sale.  There  was  a  verdict  of  guilty,  on 
which  Judgment  was  entered  against 
Stone,  from  which  he  appealed. 

Strickland  A  Bates,  for  appellant.  T. 
M.  Miller,  Atty.  Qen.,  for  the  State. 

Cooper,  J.  We  find  no  objection  to  the 
Indictment  other  than  the  fact  that  It 
contains  Immaterial  averments  which  tend 
to  confuse.  If  Stone,  without  having  pro- 
cured a  license,  sold  Intoxicating  liquor 
as  charged  either  at  Pott's  Camp  or  else- 
where in  the  county,  he  is  liable  to  convic- 
tion. There  is  nothing  in  the  charter  of 
Pott's  Camp  making  it  lawful  to  retail  in 
tiiat  town,  or  which  exempts  one  so  sell- 
ing from  Indictment  and  conviction  under 
the  general  laws  of  the  state.  The  aver- 
ment that  the  sale  was  in  this  town  was 
wholly  unnecessary,— the  venue  might 
have  been  laid  in  the  county  of  Marshall, 
— but  the  only  effect  of  laying  the  venue  In 
the  town  was  to  confine  the  evidence  to 
a  sale  there.  The  conviction  must  be  set 
aside,  because  of  the  action  of  the  court  In 
permitting  evidence  to  be  given  of  two 
distinct  sales.  The  rule  was  announced  in 
King  T.  State.  66  Miss.  602.  6  South.  Bep. 
188,  tliat,  in  prosecutions  for  offenses  of 
this  character,  the  state,  having  proved 
and  identified  one  offense,  must  restrict  its 
evidence  to  that  one,  and  cannot  prove 
another  and  distinct  act.  The  facts  testi- 
fied to  by  the  witness  Reld  proved  the  of- 
fense for  which  the  appellant  was  Indicted, 
and  it  was  thereafter  not  permissible  for 
the  state  to  seek  a  conviction  for  the  sale 
proved  by  the  witness  Gatlin.  The  Judg- 
ment Is  reversed,  and  cause  remanded. 

(«T  JOiB.  S40)  

FOSTKR  V.  WOOTEN. 

{SapreiM  Cmurt  of  Uiasisalppi.    Hay  13,  1890.) 

Bum  or  Sursat— Attaohmbnt  bt  Vbmdob's 
Creditob. 
1.  The  law  will  not  aid  a  vendor  or  hia  cieditor 
to  recover  property  delivered  and  paid  for  nnder 
a  sale  that  was  void  because  made  on  Sunday ;  and, 
on  the  trial  of  an  attachment  levied  by  a  creditor 
of  the  vendor  of  such  a  sale  upon  chattels  in  the 
hands  of  the  vendee,  it  was  error  to  charee  that 
sales  of  personal  property  made  on  Sunday  are 
void,  and  pass  no  title,  as  tending  to  mislead  the 
jury  into  the  belief  that  such  chattels  were  stiU 
subject  to  attachment  as  the  property  of  tiie  ven- 
dor. 

3.  The  fact  that  a  bill  of  sale  was  executed  on 
Snnday,  in  pursuance  of  the  terms  of  a  sale  which 
was  rMlly  made  on  Friday,  did  not  invalidate  such 
sale. 

Appeal  from  circuit  court,  De  Soto  coun- 
ty; W.  M.  KoQKBS,  Judge. 


li.  D.  Lewis  and  A.  F.  Foster  bought 
some  Texas  horses  in  partnership.  On  one 
Friday,  Lewis  sold  to  A.  F.  Foster  his  in- 
terest In  the  horses,  for  which  Foster  in 
part  paid  that  day,  and  on  the  Sunday 
following  Lewis  and  Foster  met  and  drew 
up  the  bill  of  sale,  which  was  signed  by 
Lewis.  After  this,  A.  F.  Foster,  being  in- 
debted to  his  mother,  the  appellant,  turned 
over  the  horses  to  her  In  part  payment  of 
his  indebtedness  to  her.  L.  D.  Lewis  was 
indebted  to  the  appellee,  Wooten,  who, 
some  time  after  A.  F.  Foster  had  delivered 
the  horses  to  appellant,  sued  out  an  at- 
tachment, which  was  levied  on  the  horses 
in  controversy.  The  attachment  was  sus- 
tained, but  appellant,  H.  W.  Foster,  inter- 
posed her  claim  to  the  horses,  and  on  the 
trial  of  the  claimant's  issue,  the  facts  con- 
cerning which  are  sufficiently  stated  in  the 
opinion,  judgment  was  rendered  against 
the  claimant,  U.  W.  Foster,  from  which 
this  appeal  is  taken. 

C&lboon  A  Green,  H.  R.  C.Foster,  and  C. 
R.  Bo.yce,  for  appellant.  Ira  D.  Oglesby, 
tor  appellee. 

Woods,  C.  J.  The  evldencesho  wed  quite 
clearly  that  the  sale  of  the  stock  by  L.  D. 
Lewis  to  A.  F.  Foster  occurred  on  Friday. 
The  execution  of  the  bill  of  sale  on  the 
Sunday  following  was  not  the  consumma- 
tion of  the  sale;  it  was  only  themannfact- 
ure  of  the  evidence  of  the  antecedent  sale. 
If  we  shall  concede,  however,  that  this 
sale  took  place  on  Sunday,  we  will  still  be 
constrained  to  bold  that  the  third  instruc- 
tion for  the  plaintiff  In  attachment  was 
Improperly  given.  Any  charge  to  the  jury, 
considered  as  a  mere  abstract  proposi- 
tion, could  not  rightfully  influence  the  ver- 
dict, looking  at  the  uncontroverted  facta 
of  the  case.  This  was  an  executed  con- 
tract. The  stock  had  been  delivered  to  A. 
F.  Foster,  and  the  purchase  price  paid  by 
him  to  L.D.Lewis, long  before  the  attach- 
ment writ  was  levied.  Grant,  then,  that 
the  sale  was  made  on  Sunday.  What  is 
the  rule  of  law  on  such  state  of  tacts? 
Nothing  more  than  absolute  non-action. 
It  will  give  neither  party  to  the  contract 
any  assistance,  nor  listen  to  any  com- 
plaint. It  will  leave  the  parties  where  it 
finds  them.  That  is  the  extent  of  the  rule. 
It  cannot  be  reasonably  Insisted  that  the 
seller  of  the  stock,  L.  D.  Lewis,  could  have 
made  any  maintainable  appeal  to  any 
court  tor  the  annulment  of  the  trade  and 
therecoveryol  the  stock.  Equally  in  fault 
with  the  buyer,  A.  F.  Foster,  the  law 
would  decline  to  afford  bim  any  counte- 
nance, leaving  him  Just  where  it  had  found 
him,  and  where  his  own  act  had  placed 
him.  With  what  show  of  reason  can  it  be 
contended  that  the  attaching  creditor  of  L. 
D.Lewis  could  take  any  step  for  the  asser- 
tion of  any  claim  to  the  stock,  thus 
wrongfully  sold  on  Sunday,  which  L.  D. 
Lewis  himself  could  not  take?  But  this 
whole  question  has  been  too  long  and  too 
firmly  settled  to  be  now  disturbed.  Nei- 
ther L.  D.  Lewis  nor  tbeattacbingcroditor 
could  dispossess  the  Sunday  purchaser,  or 
any  purchaser  under  him.  See  Block  t. 
McMurry,  66  Miss.  217,  and  cases  theru 
cited. 

It  follows,  therefore,  that  the  third  in- 
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stmctlon  ol  the  court  below  for  plaintiff  in 
attachment,  to  the  effect  that  sales  of  per- 
sonal property  made  upon  Sunday  are 
void,  and  pass  no  title  to  the  property, 
■was  erroneously  given,  and  was  mislead- 
ing. Granting  its  correctness  In  the  ab- 
stract, in  tbe  concrete  it  was  eminently 
and  unwarrantedly  prejudicial  to  tbe 
claimant  on  the  trial  of  her  issue.  It  was 
doubtless  regarded  by  the  jury,  and  with 
reason,  too,  as  informing  them  that  tbe 
Sunday  sale  from  L.  D.  Lewis  to  A.  F. 
Foster  being  void,  and  no  title  having 
passed  thereby,  the  title  to  the  stock 
levied  upon  was  still  in  said  Lewis,  and 
that  said  stoclj  was  therefore  to  be  sub- 
jected to  plaintiff's  demand,  and  the  issue 
found  against  the  claimant,  the  sub-pur- 
chaser. This  was  altogether  misleading. 
The  fact  (though  it  was  not  the  fact,  as 
shown  by  the  evidence)  that  the  sale  of 
the  Btocic  was  made  by  L.  D.  Lewis  to  A. 
F.  Foster  on  Sunday  had  absolutely  noth- 
ing to  do  with  the  case. 

The  contention  of  appellant  as  to  the 
amount  of  the  verdict  is  likewise  well 
taken.  The  jury  returned  a  verdict  for 
the  full  value  nf  all  the  horses,  though  it 
was  undisputed  that  the  two  best  animals 
had  died,  pending  the  litigation,  without 
fault  on  the  part  of  claimant.  The  court 
partially  remedied  this  error  of  the  jury 
by  requiring  a  remittitur  of  the  price  of 
one  of  the  deceased  animals,  but  appears 
to  have  taken  no  account  of  the  other 
horse,  shown  to  have  died  also.  The  ver- 
dict, therefore,  remained  excessive. 

Reversed. 

(67  Miss.  514)  ~~~~' 

Payne  v.  Stovall. 
(Supreme  Cawrt  of  3fte«{s<1ppt    Uay  19,  1890.) 

Attachmeut — Affidavit  asd  Bond. 

Where  plaintiff  replevied  property  taken 
from  bim  by  attachment  In  a  suit  for  rent  and  for 
the  price  of  supplies,  and  at  the  trial  proved  his 
title,  it  was  error  to  exclude  the  papers  in  the  at- 
tachment proceeding;,  offered  by  defendant,  on  tbe 
ground  that  the  affidavit  did  not  show  the  dates  on 
which  the  claims  for  rent  and  supplies  became 
payable;  that  the  justice's  signature  to  the  writ 
was  not  preceded  by  the  words  "witness  my 
band,  "etc. ;  and  that  tbe  bond  was  not  dated  or  ap- 
proved by  the  justice  issuing  the  writ,  and  recited 
that  tbe  leased  premises  were  situate  in  the  sec- 
ond district  of  Cfhickasaw  county,  when  they  were 
really  in  the  first  district.  Sucu  objections  were 
frivolous. 

Appeal  from  circuit  court,  Chickasaw 
county ;  L.  E.  Houston,  Judge. 

Appellant,  Payne,  sued  out  an  attach- 
ment against  appellee, Sto vail, for  rent  for 
letused  premises  and  for  supplies.  The  at- 
tachment writ  was  levied  on  cotton  and 
com,  the  property  of  Storall.  StovuU 
brought  this  action  of  replevin  for  the 
cotton  and  com  so  levied  on,  and  on 
tbe  trial  proved  his  title  to  the  prop- 
erty, when  defendant  in  the  replevin 
bult  offered  in  evidence  his  affidavit  for 
attachment,  bond,  and  writ  of  attach- 
ment, to  the  introduction  of  which  plain- 
tiff, Stovall,  objected  (1)  because  the 
affidavit  does  not  show  the  date  when  the 
claim  for  rent  was  payable,  and  the  date 
when  sappliea  were  payable;  (2)  because 
the  writ  was  not  signed  by  the  justice  of 
the  peace  who  issued  it  with  bis  official 


signature,  f.  e.,  did  not  close  with  the 
words  "witness  my  hand,"  etc.,  and  said 
writ  was  not  dated ;  (3)  becaase  the  bond 
for  attachment  is  not  dated  nor  approved 
by  the  justice  of  the  peace  who  issued  the 
writ,  and,  further,  that  the  bond  recites 
that  the  leased  premises  are  situate  in  the 
second  district  of  Chickasaw  county,  when 
the  proof  shows  that  they  are  in  the  first 
district.  Thecourt  sustained theobjectiona 
of  Stovall,  and  excluded  the  papers,  and 
refused  to  allow  Payne  to  amend  same. 
There  was  verdict  and  judgment  In  favor 
of  Stovall,  from  which  Payne  appealed. 

Orr,  Lncey  Jt  Orr,  for  appellant.  Miller 
&  Baakin  and  W.  D.  Frasee,  for  appellee. 

Campbell,  J.  Tbe  objections  to  the  at- 
tachment proceedings  were  frivolous,  and 
should  not  have  been  sustained.  We  ad- 
here to  Dudley  v.  Harvey,  69  Miss.  34:  but 
this  case  does  not  present  a  single  featare 
of  that. 

Reversed  and  remanded. 


(« 


««n 


State  v.  Alabama  &  V.  R.  Co. 
(Supreme  Court  of  Misststippi.    May  19,  1890.) 

Raiuioad  Comfanibb— Failubb  to  Cokbtbuot 
Dbpot. 
liaws  Miss.  1888,  c  30,  f  S,  provides  that  the 
railroad  commissioners  are  authorized  to  desig- 
nate the  site  of  any  new  depot,  and  to  prescribe  the 
number  and  dimensions  of  tbe  rooms  therein,  and 
provides  for  a  penalty  of  950  per  day  against  a  rail- 
road neglecting  to  comply  with  such  order.  Held, 
the  penalty  cannot  be  enforced  where  a  new  depot 
was  ordered  to  be  built,  but  tbe  number  of  roomB 
was  not  prescribed. 

Appeal  from  circuit  court,  Sco1:t  county ; 
A.  G.  Mayebs,  Judge. 

r.  M.  Miller,  for  the  State.  W.  L.  Na- 
gent,  for  appellee. 

Woods,  C.  J.  This  suit  was  brought  tor 
the  recovery  of  the  statutory  penalty  of 
950  a  day,  pi-escribed  In  the  act  of  March 
11, 1884,  and  the  amendatory  act  of  March 
14, 1888,  "for  the  regulation  of  freight  and 
passenger  rates  on  railroads,  and  for  the 
creation  of  a  commission  to  supervise  the 
same,  and  tor  other  purposes,  by  reason 
of  the  neglect  of  the  appellee  to  erect  a  new 
freight  and  passenger  depot  at  Lake  sta- 
tion, within  90  days  from  tbe  4th  day  of 
June,  1889,  in  pursuance  of  an  order  to 
that  effect  made  by  the  railroad  commis- 
sion on  tbe  day  named.  To  the  declara- 
tion the  defendant  corporation  demurred, 
alle^ng,  among  other  grounds,  that  the 
order  of  the  commission  directed  a  nevr 
depot  built,  but  failed  to  prescribe  the 
number  and  dimensions  of  the  rooms 
therein  for  passengers,  as  prescribed  In  tbe 
second  section  of  the  amendatory  act. 
This  demurrer  was  sustained  by  the  court 
below,  and  the  state  prosecutes  this  ai>- 
peal  from  that  judgment. 

By  section  2  of  chapter  26  of  the  Laws  nt 
Mississippi,  passed  at  tbe  session  of  1888, 
it  is  declared  that, in  addition  to  the  pow- 
er and  duties  conferred  by  the  former  act 
of  March  11, 1884,  the  railroad  commission- 
ers are  "authorized  to  designate  the  Bite 
or  location  of  any  new  depot  building  or 
Btation-house  that  may  be  ordered  built, 
in  cases  where  tbe  site  selected  by  the  rail- 
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road  company  required  to  erect  the  same 
is  deemed  inconvenient  or  inaccessible, 
provided  tliat  said  depot  shall  be  located 
un  the  line  of  such  railroad,  faavlnK  in  view 
the  Interest  ol  the  pablic  and  the  railroad 
company,  and  to  prescribe  the  nomber 
and  dimensions  of  the  rooms  therein  for 
passengers,  deBignatinK  and  providing,  if 
deemed  proper,  separate  rooms  for  the 
sexes  and  for  the  races, "  etc. 

This  is  not  a  case  where  the  railroad 
commission  is  authorized,  under  the  orig- 
inal act,  to  "see  that  at  least  one  com- 
fortable and  suitable  reception  room  is 
provided  at  each  depot  for  the  use  of  per- 
sons desiring  and  waiting  transporta- 
tion. "  Neither  is  It  the  case  provided  for 
in  the  amendatory  act  under  that  provis- 
ion which  gives  the  commissioners  "au- 
thority to  require  such  additions  or  alter- 
ations in  passenger  depots .  or  station- 
houses  as  may  be  necessary,  in  their  judg- 
ment, to  secure  ample,  comfortable,  and 
suitable  accommodations  for  all  passen- 
gers. "  That  there  is  much  plausibility  in 
the  suggestion  that  a  new  depot  might,  in 
effect.be  ordered  built  by  a  direction  to  erect 
one  or  ni  ore  comfortable  and  suitable  recep- 
tion rooms,  and  to  malce  certain  additions 
and  alterations  to  Lake  station-house,  may 
begranted.  But,  as  the  statute  wearecon- 
sidering  is  highly  penal  in  its  character,  It 
will  require  a  construction  of  tue  law 
which  will  rise  above  the  region  of  plausi- 
bility to  meet  the  requirements  of  the  case. 
Plainly,  this  was  an  order  for  the  erection 
of  a  new  depot  building.  Not  to  put  the 
railroad  company  at  the  perilousdlsad  van- 
tage— the  costly  disadvantage,  it  might 
turn  out— of  erecting  a  new  depot  which 
the  commissioners  might  deem  not  suit- 
able and  comfortable,  the  statute  makes 
it  the  duty  of  the  commissioners  to  pre- 
scribe the  number  and  dimensions  of  the 
rooms  therein  tor  passengers,  leaving  it 
optional  with  the  commissioners  to  order 
separate  rooms  for  sexes  and  races.  The 
obvious  and  reasonable  construction  of 
the  statute  shuts  us  up  to  the  conclusion 
that,  before  the  railroad  company  can  be 
required  to  erect  a  new  depot  or  station- 
house,  (notto  see  that  a  suitable  reception 
room  is  provided,  nor  to  have  additions  or 
alterations  in  existing  depots  made,)  the 
railroad  commissioners  shall  "prescribe 
the  number  and  dimensions  of  the  rooms 
therein  for  passengers,  designating  and 
providing,  if  deemed  proper,  separate 
rooms  for  the  sexes  and  for  the  races. " 
The  order  o!  the  commissioners  wholly 
failed  to  comply  with  this  plain.  Just,  and 
reasonable  requirement,  and  the  demurrer 
was  to  this  extent,  therefore,  well  taken. 

Affirmed. 

(«7  UiM.  777)  "~~~ 

JDicKBBsoN  T.  Thomas. 
(Supreme  Cowrt  of  MUgimippi.    May  19,  1890.) 

CaHCTLLATIOIT  of  DBBI>^D'BI7ItT. 

1.  Between  1878  aad  1884,  inclusive,  defendant, 
•  mercbant,  had  a  mnning  account  with  plaintlil, 
an  illiterate  negro,  fnmisnlng  htm  goods  and  sup- 
pUea,  and  taking  the  cotton  grown  by  blm  in  pay- 
ment. On  suit  to  cancel  a  conveyance  given  to  se- 
cure a  balance  appearing  on  the  books  of  defend- 
ant at  the  close  of  the  transactions,  the  cause  was 
referred  to  a  commissioner  to  state  an  account, 
aod  maay  additional  credits  were  allowed  plaintiff 


upon  evidence  consisting  of  general  estimates  of 
the  number  of  bales  grown  each  year,  based  upon 
the  number  of  acres  planted,  and  the  character  of 
the  crop  as  being  good,  bad,  or  fair,  etc.,  which,  it 
was  testified,  were  for  the  most  part  delivered  to 
defendant.  Many  debits  of  goods  furnished  plain- 
tiff's tenants  or  croppers  were  stricken  out  for 
lack  of  proof  of  a  contract  to  pay  them,  though  it 
appeared  that  the  course  of  business  was  for  tlie 
croppers  to  deliver  their  cotton  to  plaintiff  to  be 
applied  to  the  discharge  of  their  accounts  with  de- 
fendant. Held  suob  evidence  was  of  too  indefi- 
nite a  character  to  overoome  book  entries  wtiich 
for  years  had  been  treated  as  correct  by  both  par- 
ties. 

2.  It  appearing  that  defendant's  books  showed 
'grossly  excessive  charges  of  interest,  and  in  some 
cases  double  charges,  the  conveyance  will  be  can- 
celed, and  an  accounting  ordered. 

8.  CodeMi8s.S1141,  deolaresthat,''lf  agreater 
rate  of  interest  than  10  percent,  shall  1)e stipulated 
for  in  any  case,  all  interest  shall  be  forfeited." 
Seld  that,  where  a  greater  rate  was  charged  and 
p^d,  the  contract  being  executed,  only  the  excess 
could  be  recovered  back. 

Appeal  from  chancery  court,  Coahoma 
oounty ;  W.  R.  Trigg,  Chancellor. 

CaJboon  A  Green  and  D.  A.  Scott, for  ap- 
pellant.   Cutrer  A  Cutrer,  tor  appellee. 

Cooper,  J.  The  appellee  exhibited  his 
bill  In  this  cause  to  cancel  a  conveyance 
made  by  him  to  appellant  of  a  certain 
plantation  and  personal  property,  upon 
the  ground  that  the  same  was  obtained  by 
the  fraud  of  thegrant«e,and  because  of  the 
usurious  character  of  the  consideration 
recited  therein.  Shortly  stated,  the  aver- 
ments of  the  bill  are  that  appellant  is  a 
shrewd,  designing  white  man,  and  appel- 
lee is  an  illiterate  and  confiding  negro, 
who  has  through  many  years  dealt  with 
appellant,  who  was  his  merchant.  That 
appellee,  having  confidence  In  the  friend- 
ship and  honesty  of  appellant,  relied  upon 
him  to  keep  accurate  accounts  of  their 
transactions,  making  only  proper  charges 
against  him,  and  giving  him  credits  for  all 
payments  or  other  matters  to  which  he 
was  entitled.  That  from  year  to  year  he 
bought  goods  of  appellant,  delivering  to 
him  large  quantities  of  cotton  to  be  cred- 
ited on  his  tuwount.  That  from  time  to 
time  appellant  would  state  to  him  the 
balances  due,  and  cause  to  be  prepared 
deeds  of  trust  upon  appellee's  farm  and 
personalty  as  security,  and  appellee,  rely- 
ing upon  the  accuracy  of  the  balances 
claimed  to  be  due,  would  execute  the  in- 
struments as  requested.  That  in  Jana- 
ary,  1884,  the  last  security  of  the  series 
was  executed  by  him,  whereby  he  granted 
to  a  trustee  the  landsln  controversy  in  this 
suitto  secure  the  payment  of  anote  recited 
therein  to  be  then  given  for  $8,034.20.  That 
in  December,  1887,  the  appellant  went  to 
the  residence  of  appellee,  and  Informed 
him  that  be  (appellee)  had  become  very 
obnoxious  to  bis  white  neighbors,  who, 
because  of  his  ownership  of  property  to  a 
considerable  amount,  were  unwilling  tor 
him  to  reside  among  them,  and  that  some 
of  them  had  written  to  appellant,  warn- 
ing him  to  close  out  bis  business  with  ap- 
pellee, extracts  from  which  letters  appel- 
lant then  professed  to  read  to  him.  He 
represented  that  it  was  dangerous  for  ap- 
pellee to  longer  remain  In  that  vicinity, 
and  that  appellant  felt  himself  called  on, 
in  the  interest  of  all  parties,  to  have  a  set- 
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element  of  their  affairs;  tliat  thesum  tlien 
due  was  aboat  $13,000,  and  that  he  (ap- 
pellant) had  cooie  prepared  to  seize  the 
personal  property  under  hia  deed,  and  to 
cause  the  real  estate  to  be  sold  under  the 
power  of  sale  conferred  by  the  deed  of 
trust,  unless  a  satisfactory  settlement 
could  be  made  between  them  ;  that  hepre- 
ferred  an  amicable  settlement,  and,  if  ap- 
pellee would  execute  a  conveyance  in  feeof 
the  lands,  and  all  personalty  covered  by 
the  securities,  and  deliver  up  possession 
thereof,  he  (appellant)  would  give  to  ap- 
pellee the  sum  of  $2,000  in  money,  and  two 
good  mules  and  a  wagon.  He  reminded 
appellee  that,  if  the  property  should  be 
sold  under  the  deeds.  It  might  not  bring 
the  amount  due,  and  appellee  would  be 
thus  left  penniless,  and  probably  with  a 
large  debt  banging  over  him.  That,  ap- 
pellee relying  upon  the  good  faith  and  tlie 
truth  of  thestatements  made  by  appellant 
as  to  the  condition  of  the  accounts  be- 
tween them,  executed  the  conveyance  of 
his  property  as  required,  and  delivered  to 
the  appellant  the  possession  thereof. 
That  appellant,  soon  after  the  execution 
of  the  convej-ance  by  appellee,  repudiated 
his  promise  to  give  him  the  $2,000,  or  the 
mules  and  wagon,  and  denied  that  he  had 
made  any  such  promises.  The  bill  further 
charges  that  in  fact  complainant  was  not 
indebted  to  the  defendant  in  any  such  sum 
as  he  had  claimed ;  that  the  debt  claimed 
consisted  largely  of  excessive  and  usurious 
interest,  and  of  illegal  and  unwarranted 
items  wrongfully  charged  against  him; 
that  the  debt,  if  purged  of  such  usury  and 
erroneous  charges,  would  be  very  g^reatly 
reduced  in  amount;  that.  In  addition, 
complainant  was  justly  entitled  to  large 
credits  upon  said  debt  for  cotton  delivered 
to  defendant,  and  which  had  not  been 
credited  on  his  accounts,  and  also  for 
work  and  labor  done,  and  money  laid  out. 
In  the  improvement  of  a  certain  farm  of 
the  defendant  by  the  complainant;  that 
complainant,  at  the  time  of  executing  the 
deed  sought  to  be  canceled,  supposed  that 
the  defendant  had  properly  credited  his 
demands  with  these  payments  and  items, 
and  relied  upon  the  defendant's  statement 
that  the  balance  doe  was  over  $13,000; 
that  in  troth  no  such  threatening  letters 
had  been  written  to  the  defendant  about 
the  complainant  as  defendant  professed  to 
read  to  him,  but  that  defendant  had  false- 
ly asserted  their  existence  for  the  purpose 
of  arousing  his  fear  and  apprehension,  of 
rendering  him  anxious  t«  get  out  of  the 
neighborhood,  and  therefore  willing  to 
close  with  the  defendant's  proposition  of 
settlement.  The  prayer  of  the  bill  was  for 
cancellation  of  the  deed,  for  a  statement  of 
accounts  between  the  parties,  purged  of 
nsurlouB  interest  and  of  illegal  charges, 
and  credited  by  all  sums  to  which  the 
complainant  might  appear  to  be  entitled, 
and  which  had  not  been  extended  by  the 
defendant. 

The  defendant  answered  the  bill,  denying 
all  the  material  allegations  of  the  bill 
charging  fraud  and  misconduct  on  his 
part  except  as  to  the  matter  of  usury, 
which  the  answer  admitted  had  been  to 
some  extent  charged;  but  the  defendant 
Insisted  that  the  conveyance  was  freely 


and  voluntarily  made  by  thecomplainant, 
without  any  of  the  fraudulent  misrepre- 
sentations or  conduct  charged  against  de- 
fendant. He  denies  that  on  final  settle- 
ment he  stated  to  the  defendant  the 
amount  of  his  indebtedness  to  him,  but 
avers  that,  in  consideration  of  the  convey- 
ance, he  surrendered  all  claims  against 
the  complainant,  and  that,  exclusive  of 
usurious  interest, there  was  moredue  than 
the  value  of  the  property. 

A  mass  of  testimony  was  taken  by  the 
parties,  and  on  final  hearing  the  court  de- 
creed cancellation  of  the  conveyance,  and 
directed  an  account  to  be  stated  b,etween 
the  parties.  The  cause  was  referred  to  a 
commissioner  with  instructions  as  to  the 
principles  upon  which  the  account  should 
be  stated ;  and,  he  having  reported  that 
there  was  due  complainant  the  sum  of 
$12,291.02,  a  decree  was  rendered  in  his  fa- 
vor for  that  sum,  from  which  decree  the 
defendant  prosecutes  tills  appeal. 

The  astonishing  result  reached  by  the 
commissioner  and  approved  by  the  court, 
whereby  the  complainant,  who  believed 
blmseU  to  be  indebted  to  the  defendant  in 
a  sum  exceeding  $13,000,  and  conveyed  bis 
entire  estate  in  discharge  of  the  debt, is  re- 
stored to  the  owership  of  the  property, 
and  secured  a  decree  against  his  supposed 
creditor  for  nearly  the  sum  he  claimed 
from  complainant,  demonstrates  the  neces- 
sity of  adhering  to  that  rule  of  judicial 
proceeding  which  requires  definite  and  spe- 
cific evidence  for  the  establishment  of 
facts.  The  result  reached  has  been  arrived 
at  by  allowing  many  large  credits  claimed 
by  the  complainant,  and  by  striking  from 
the  accounts  many  items  which  had  for 
years  been  treated  by  the  parties  as  prop- 
er debits  against  him.  If  the  credits  al- 
lowed were  supported  by  competent  and 
sufilcient  evidence,  and  the  debits  disal- 
lowed were  properly  disproved,  the  mere 
tact  that  a  result  so  opposed  to  common 
experience  has  been  reached  should  not  af- 
fect the  right  of  appellee  to  retain  the  ben- 
efit of  the  decree.  The  evidence  on  both 
branches  of  the  investigation  is  wholly  In- 
sufficient to  warrant  the  decree  rendered. 
The  testimony  tending  to  establish  the  ad- 
ditional credits  to  which  appellee  has  been 
found  entitled  is  of  the  most  indefinite  and 
inconclusive  character.  It  consists  large- 
ly of  estimates  of  the  quantity  of  cotton 
grown  by  the  complainant  from  year  to 
year,  and  general  declarations  by  him  and 
bis  witnesses  that  the  crops  were  for  the 
most  part  delivered  by  him  to  the  defend- 
ant. The  volume  of  testimony  is  too  great 
to  permit  us  to  examine  its  details  in  & 
written  opinion,  extending,  as  it  does,  to 
complicated  transactions  running  through 
a  series  of  years.  We  have  neither  the 
time  nor  the  inclination,  nor  Is  it  our 
duty,  to  perform  the  office  of  commission- 
er of  accounts,  and  attempt  to  disentan- 
gle the  confusion  of  books  and  statements 
which  are  presented  in  the  record.  The 
original  mercantile  books  of  appellant 
have  been  made  a  part  of  the  record  by 
agreement  of  counsel;  and  these,  with  ac- 
counts rendered  and  stated,  accounts  of 
sales  of  cotton,  accounts  stated  by  experts 
and  commissioners,  and  hundreds  of  pages 
of  vague  and  indeterminate  testimony,  so 


Digitized  by 


Google 


Miss.) 


DICKERSON  V.  THOMAS. 


505 


confnBe  the  controversy  as  to  render  it  in- 
capable of  accurate  and  deflnite  solution. 
The  complainant  has  received  each  year, 
during  the  period  covered  by  his  dealings 
with  the  defendant,  credits  fur  cotton  de- 
livered by  him  from  time  to  time.  These 
credits  appear  on  the  books  of  the  defend- 
ant. The  complainant  contends  that,  be- 
ginning with  the  year  1878,  there  were 
each  year  delivered  to  the  defendant  many 
other  bales  of  cotton,  for  which  no  credits 
were  given.  To  establish  these  credits,  he 
proves  that  be  had  a  certain  number  of 
acres  planted  to  cotton  in  1878,  another 
number  in  1879,  another  in  1880,  and  so  on 
up  to  and  including  the  year  1885;  that 
bis  crop  was  a  good  one  in  a  certain  year, 
a  fair  one  the  next,  a  poor  one  another, 
etc. ;  that  lie  ought  to  have  made,  and  ac- 
cording to  his  recollection  did  make,  so 
many  bales  of  cotton  one  year,  so  many 
another,  etc. ;  that  his  custom  was  to  de- 
liver the  principal  part  of  his  crop  to  the 
defendant  each  year,  and,  if  he  did  make 
and  deliver  the .  cotton  he  believes  he  did, 
tbenheshould  havecreditfor  a  certain  (or 
nncertain)  number  of  bales  not  credited 
by  the  defendant.  In  some  instances  more 
specific  testimony  is  adduced,  but  It  is 
manifest  that  the  greater  portion  of  the 
additional  credits  secured  in  theaccounting 
are  supported  only  by  this  sort  of  Indefi- 
nite and  uncertain  evidence.  We  find  it 
impossible  to  apply  such  evidence  to  any 
particular  credit  allowed  by  the  commis- 
sioner; but,  where  the  testimony  becomes 
specific  and  deflnite,  it  is  not  difficult  to 
sbow  that  the  additional  credits  sought 
and  secured  already  appeur  on  the  books 
of  the  defendant.  We  will  take  as  an  ex- 
ample the  additional  credits  of  cotton 
claimed  and  allowed  for  the  year  1878. 
The  complainant  is  credited  on  the  books 
of  the  defendant  with  2H  bales  of  cotton  of 
thecrop  of  1878,  delivered  after  March  26th 
and  before  May  26th.  The  complainant 
claimed  and  received  credit  for  18  other 
bales,  which  the  commissioner  states,  the 
evidence  shows  was  delivered,  and  not 
credited.  It  is  not  dlfiicuit  to  discover 
the  testimony  on  which  this  credit  was 
allowed.  The  complainant  turned  his 
books  and  papers  over  to  one  Wildeberg- 
er,  an  expert,  to  state  his  account  for  blm, 
and  caused  Wildeberger  to  be  exaa>ined  as 
a  witness.  Among  other  data  furnished 
to  Wildeberger  by  complainant  were  cer- 
tain acconnts  of  sales  of  cotton  furnished 
to  complainant  by  the  defendant.  Of 
these  there  was  one  for  the  sale  of  one  bale 
of  cotton  sold  by  Porter,  Taylor  &  Co., 
May  20.  1879;  net  proceeds,  $54.42.  An- 
other was  account  sales  by  A.  C.  &  A.  B. 
Treadwell  &  Co.,  of  1.H  bales  of  cotton  sold 
May  26,  1879;  net  proceeds,  f  659.11.  The 
testimony  of  these  merchants  show,  and 
it  Is  conceded  by  the  defendant,  that  the 
proceeds  were  paid  over  to  Dickerson  for 
account  of  complainant.  In  making  out 
bis  account,  Wildebergergavecomplainant 
additional  credits  for  these  sums,  and  on 
bis  examination  stated  that  they  had  not 
been  credited  on  the  books  of  the  defend- 
ant. He  also  testified  that  the  complain- 
ant was  entitled  to  an  additional  credit 
of  three  bales  of  cotton,  and  the  value  of 
a  remnant  of  a  bale ;  all  of  which  appeared 


as  noted  on  the  books  of  defendant,  but 
the  value  was  not  extended  as  credit.  He 
also  stated  that  probably  credit  for  one 
other  bale  of  cotton  should  be  given.  It 
thus  appears  that  complainant,  through 
his  expert  accountant,  claimed  credit  for 
17  bales  of  cotton,  and  a  part  of  another 
bale.  The  commissioner  allows  a  credit 
for  18  bales,  but  we  are  unable  to  discover 
from  whence  the  additional  part  of  a  bale 
Is  derived.  Turning  to  the  books  of  the 
defendant,  we  find  the  coniplainantcredit- 
ed  on  May  20tb  with  precisely  the  sum  of 
$54.42,  the  price  of  the  bale  sold  on  that 
day  by  Porter,  Taylor  &  Co.,  and  for 
which  additional  credit  is  given.  On  May 
26th  tbereappears  a  credit  of  $659.11  as  the 
proceeds  for  13  bales  of  cotton,  and  this  is 
the  exact  sum  for  which  the  13  bales  were 
sold  by  A.  C.  &  A.  B.  Treadwell  on  that 
day,  as  shown  by  their  account  of  sales. 
We  are  unable  to  conjecture  upon  what 
theory  it  was  supposed  that  the  credits 
S^ yen  by  the  defendant  represented  other 
cotton.  The  dates  of  sales  and  of  credits, 
the  number  of  bales  sold,  and  the  price  for 
which  they  were  sold,  correspond  with 
such  minute  exactness  that  it  is  impossi- 
ble to  resist  the  conclusion  that  the  addi- 
tional credits  allowed  are  mere  duplicates 
of  those  already  appearing  on  the  books 
of  the  defendant. 

We  have  not  the  time  to  follow  the  testi- 
mony through  the  whole  series  of  years. 
We  can  only  call  attention  generally  to 
other  matters  in  which  errors  have  been 
committed.  It  appears  that  complainant 
had,  durtnK  the  years  in  which  he  dealt 
with  defendant,  a  number  of  tenants  and 
share  hands,  who  were  also  customers  of 
defendant.  The  accounts  of  many  of  these 
persons  aiipear  charged  against  the  com- 
plainant in  a  lumpsum,  a  portion  of  whicli 
were  disallowed  by  the  commissioner  be- 
cause of  lack  of  evidence  to  show  a  con- 
tract on  the  part  of  the  complainant  to 
pay  them.  It  is  shown  that  the  course  of 
business  was  for  these  tenants  or  croppers 
to  deliver  cotton  to  complainant,  to  be  by 
him  applied  to  the  discharge  of  their  ac- 
counts. The  testimony,  we  think,  shows 
that  the  transactions  were  about  those 
which  usually  are  had  between  the  owner 
of  apian  tatlon  and  the  tenants  or  croppers 
on  his  place.  The  accounts  appear  charged 
to  the  laborers.  At  the  end  of  the  season 
the  cotton  of  the  laborers  is  taken  by  them 
directly  to  the  merchant,  and  sold  in  pay- 
ment of  the  debts  due  him,  or  the  landlord 
assumes  the  accounts,  and  collects  the  sums 
due  by  his  employes  or  tenants.  Evidently, 
that  was  the  course  followed  between 
these  parties  in  many  cases.  The  cotton 
credited  to  blm  must  have  been  largely  de- 
rived from  his  tenants  and  employes,  and 
Intended  to  be  applied  to  the  payment  ot 
their  accounts.  If  this  were  not  true,  why 
was  It  that  complainant  permitted  these 
accounts  to  be  charged  against  him,  and 
paid  by  the  application  of  his  credits  to 
them,  or  carried  forward  in  notes  execut- 
ed for  balances  due?  The  testimony  falls 
far  short  of  showing  an  Inability  on  the 
part  of  complainant  to  take  care  of  his 
own  interest,  or  to  establish  that  childish 
confidence  in  the  defendant  so  pathetically 
set  forth  in  the  pleadings. 
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That  there  are  grosBly  exceasive  charRea 
of  Interest, — double  charges  In  one  or 
two  Inatancea, — and  failure  to  g:lve  some 
credits  which  should  have  been  given,  is 
well  shown  by  the  evidence;  but  thisdoes 
not  serve  to  release  the  complainant  from 
the  payment  ot  the  accounts  of  his  ten- 
ants charged  against  bim,  and  for  which, 
from  the  facts  iu  evidence,  he  presumably 
received  their  cotton.  His  obligation  to 
pay  these  accounts  springs  not  alone  {rem 
his  promise  evidenced  b.v  his  note  in  which 
they  are  included,  bat  from  the  payment 
to  him  of  the  sums  by  his  employes  and 
tenants.  The  transactions  sought  to  be 
opened  extend  through  a  number  of  years, 
and  the  evidence  to  support  the  particular 
Items  or  settlement  between  the  parties 
may  have  been  lost  by  the  lapse  of  time. 
The  burden  ot  showing  the  facts  rests 
upon  the  complainant,  and  cannot  be  met 
by  general  and  indefinite  evidence.  He 
must  specify  and  point  out  the  erroneous 
charges,  and  by  direct  and  particular  evi- 
dence relieve  himself  of  the  obligation 
which  prima  facie  rests  upon  bim  to  pay 
these  accounts.  He  must  shed  light,  and 
not  darkness,  upon  the  subject.  It  is  not 
sufficient  for  him  to  raise  a  suspicion  that 
indefinite  credits,  at  uncertain  times,  have 
been  omitted,  or  that  transactions  to 
which  he  assented  at  the  time,  upon  suffi- 
cient consideration,  ought  not  to  have 
been  made.  Facts  must  be  shown,  In  the 
light  ot  which  the  court  may  act  with  con- 
fidence and  intelligence.  Clayton  v.Boyce, 
62  Miss.  390. 

Since  the  cause  must  be  reversed,  we 
think  It  best  to  reopen  the  account  in  so 
far  as  the  additional  credits  claimed  by 
the  compainant,  and  in  so  far  as  it  is 
sought  to  purge  it  of  the  accounts  of  the 
tenants  and  employes  charged  to  the  com- 
plainant. The  facts  disclosed  suggest  that 
the  claim  for  improvements  upon  the  de- 
fendant's plantation  Is  in  many  respects 
unfounded  and  exaggerated. 

The  remaining  question  involved  is  as 
to  what  extent  the  usury  shown  to  have 
been  charged  affects  the  claim  of  the  de- 
fendant. It  Is  the  settled  law  ot  this  state 
that  usury  paid  may  be  recovered  back 
either  at  law,  or,  in  proper  circumstances, 
in  equity.  Bond  v.  Jones,  8  Smedes  &  M. 
36S;  I'archman  v.  McKlnney,  12  Smedes  & 
M.  631;  O'Connor  v.  Clopton,  60  Miss.  349; 
Warniack  v.  Boyd,  63  Miss.  488.  It  has 
not  been  decided  whether.  In  suits  to  re- 
cover usury  paid,  (suits  upon  executed,  as 
distinguished  from  executory,  contracts,) 
the  whole  interest  paid,  or  only  the  usuri- 
ous excess,  may  be  recovered.  Our  stat- 
ute (Code,  1141)  declares  that,  "if  a  greater 
rate  of  interest  than  ten  per  cent,  shall  be 
stipulated  for  in  any  case,  all  interest  shall 
be  forfeited."  Where  the  proceeding  is  in 
equity,  in  reference  to  an  executory  con- 
tract enforceable  in  pals,  the  whole  penal- 
ty of  the  statute  is  enforced,  and  nil  inter- 
estforfelted.  Bond  v.  .Tones,  8  Smedes  &M. 
868;  Parchman  v.  McKlnney,  12  Smedes  & 
M.631 ;  Chaffe  v.  Wilson, 59  Miss.  44;  Boyd 
v.Warmack,62Ml88. 536;  Bank  v.  Fraser,63 
Miss.  234.  In  Bond  v.  Jones  the  language 
of  the  court  is  broader  than  the  facts  in- 
volved, and  seems  to  imply  that  the  same 
rule  is  applicable  in  suits  to  recover  back 


usury  paid  which  applies  when  the  defense 
is  made  to  a  suit  on  the  usurious  contract, 
and  that  in  either  case  the  whole  interest 
is  forfeited.  But  in  that  case,  while  the 
usury  had  been  paid  as  such,  and  the  suit 
was  treated  as  one  to  recover  back  the 
money  paid,  Its  real  object  was  to  cause 
the  payment  to  be  credited  upon  the  un- 

gaid  principal.  The  decisions  of  this  court, 
eglnning  with  Parchman  v.  McKlnney, 
12  Smedes  &  M.  631,  are  not  in  accord  with 
the  current  of  anthorltlea  elsewhere,  in 
that  it  is  here  held  that, in  a  proceeding  in 
equity  to  avoid  a  usnrions  security  en- 
forceable in  pais,  the  complainant  is  not 
require  to  tender,  nor  will  he  on  final  hear- 
ing be  required  to  pay,  the  legal  interest 
which  might  have  been  contracted  for. 
In  Parchman  v.  McKlnney,  Judge  Sh&bk- 
BT  drew  the  distinction  between  an  exe- 
cuted and  an  executory  contract,  and, 
while  recognizing  the  rule  that,  in  suits  to 
recover  back  usury  paid,  only  the  excess 
over  the  legal  rate  could  be  recovered,  he 
established  the  rule  that  in  proceedings  to 
avoid  usurious  securities  the  whole  inter- 
est was  forfeited.  We  have  followed  the 
decision  in  that  case,  in  deference  to  the 
rule  of  stare  decisis,  but  we  think  it  should 
not  be  extended  beyond  the  line  to  which 
the  court  then  indicated  that  it  should  be 
limited.  We  are  not  aware  of  any  case  in 
this  state  in  which,  in  a  suit  to  recover 
back  usury  paid,  the  plaintiff  nas  been  per- 
mitted to  recover  more  than  the  excess 
over  the  legal  interest.  Bond  v.  Jones 
more  nearly  approaches  such  decision;  bat 
that  case  antedates  Parchman  v.  McKln- 
ney, in  which  a  contrary  rule  is  announced, 
and  is,  besides,  not  a  case  of  a  completed 
—an  executed — contract.  The  complain- 
ant shouId.be  required  to  pay  interest  not 
exceeding  the  legal  rate  on  whatever  debt 
may  be  shown  to  be  due. 

We  affirm  so  mucb  of  the  decree  of  the 
court  as  vacates  the  conveyance  and  di- 
rects the  taking  of  the  account.  The  spe- 
cific instruction  of  the  chancellor  directing 
the  commissioner  to  disallow  the  Item  ot 
J614  charged  on  the  account  of  1878,  and 
the  Item  of  April  11, 1884,  charged  as  "in- 
voice of  goods,  about  $200, "  is  approved. 

Except  as  specifically  referred  to  in  this 
opinion,  the  matters  Involved  are  not  de- 
cided. 

Reversed  and  remanded. 


Richards  v, 


(«7  lUu.  SU) 

Yacoaeo  et  ai. 


(Supreme  Cawrt  of  Mississippi.    April  88, 1890.) 
Attachment— BcRDBN  or  Fboov— ImcBDCTioHB. 

1.  Where  ffoods  attached  upon  the  grotiTid  of 
fraud  were  clatmed  by  a  purchaser  from  defend- 
ant, and,  on  trial  of  the  issue  of  defendant's  In- 
debtness,  the  transfer  was  shown  to  be  f raadulent 
on  his  part,  the  burden  was  on  the  claimant,  on 
the  question  of  sustaining  the  attachment,  to  show 
that  ne  was  an  Innocent  purchaser  .for  value. 

3.  It  was  not  error  to  reject  an  instruction 
proper  in  itself,  but  consisting  of  a  repetition  of 
matters  already  given  in  the  charge. 

Appeal  from  drcxit  court,  Madison  coun- 
ty; J.  B.  Chrisman,  Judge. 

Smith  <&  Powell  and  Downs  &  Ward,  for 
appellant.    Calltoun  <&  Green,  for  appellees. 
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CooFEB,  J.  Vaecaro  A  Co.  stied  oat  an 
attachment  against  one  Ward,  wlitch  -was 
levied  on  certain  goods  wlilch  the  plain- 
tiffs claimed  had  been  sold  by  Ward  to 
RichardH  for  the  purpose  of  defrauding  his 
creditors.  Plaintiffs  sustained  their  suit 
against  Ward,  and  the  present  contro- 
versy is  between  them  and  Richards,  vt^bo 
Interposed  a  claim  to  the  property  seized. 
On  the  trial  of  the  claimant's  issue,  Ward's 
fraudulent  purpose  in  making  the  sale  was 
abundantly  shown.  The  claimant  con- 
tended that  it  devolved  on  the  plaintiffs  to 
establish  not  only  the  fraud  of  Ward,  but 
that  he  (the  claimant)  was  not  abona  tide 
purchaser  for  value,  but  participated  in, 
or  had  knowledge  of.  Ward's  fraudulent 
design.  The  court  rejected  this  view,  and 
instructed  the  Jury  that,  "if  it  beliveved 
from  the  evidence  that  the  sale  by  Ward 
was  fraudulent  on  bis  part,  then  the  bur- 
den of  proof  is  on  Richards  to  show 
to  your  satisfaction  that  he  parchased 
the  goods  for  value,  and  without  knowl- 
edge of  Ward's  design."  The  giving  of 
this  Instruction  is  the  principal  error  as- 
signed. 

There  is  conflict  in  the  decisions,  and 
muchconfiision  among  the  text-writers,  on 
the  question  involved.  The  effect  of  the 
statute  against  fraudulentcon  veyances,  as 
held  by  one  line  of  decisions,  is  about  this : 
Conveyances  made  by  a  grantor  in  fraud 
of  hiscredltors  are  valid  unless  itbcsbown 
that  the  purchaser  is  not  a  purchaser  for 
value,  and  in  good  faith.  Another  line  of 
authorities  states  the  effect  of  the  statute 
to  be  that  conveyances  fraudulent  on  the 
part  of  the  grantor  are  invalid  at  the  suit 
of  hiscredltors,  unless  it  be  shown  that  the 
purchaser  is  a  purchaser  for  value,  and  in 
good  faith.  The  authorities  are  uniform 
In  declaring  that  one  who  attacks  a  con- 
veyance as  fraudulently  made  must  estab- 
lish the  fraud.  The  burden  of  proof  is  up- 
on him,  and  he  is  opposed  by  the  presump- 
tion of  good  faith  and  legality  that  at- 
taches in  favor  of  the  ordinary  transac- 
tions of  bnsiness.  The  conflict  of  decision 
arises  a  step  beyond,  when  the  inquiry  is 
■whether  the  plaintiff,  by  proof  of  the  fraud 
of  thegrantor,  has  made  a  prima  facte  case 
against  the  grantee,  entitling  him  to  re- 
cover, in  the  absence  of  any  evidence  by  his 
adversary.  In  Massachusetts,  New  Jer- 
sey, Iowa,  Wisconsin,  Connecticut,  and 
Maryland,  it  is  held  that  the  plaintiff  must 
not  only  show  fraud  on  the  part  of  the 
seller,  but  participation  in  or  notice  of  it 
by  the  buyer.  Bridge  v.  Eggleston,  14 
Mass.  245;  Foster  v.  Hall,  12  Pick.  89;  In- 
surance Co.  V.  Tooker,  85  N.  J.  Bq.  408; 
Tantnm  v.  Green,  21  N.  J.  Eq.  364;  Bank 
T.  Northmp.  22  N.  J.  Eq.  68 ;  Adams  v.  Fo- 
ley, 4  Iowa,  44;  Fifleld  v.  Oaston,  21 
Iowa,  218;  Mebihop  v.  Pettlbone,  64  Wis. 
662,  11  N.  W.  Rep.  553;  Partelo  v.  Har- 
ris, 26  Conn.  480;  Cooke  v.  Cooke,  43  Md. 
524.  On  the  other  hand,  the  courts  of 
Pennsylvania,  New  York,  Alabama,  Texas, 
Arkansas,  and  North  Carolina  hold  that, 
where  the  fraud  of  the  grantor  is  estab- 
lished, a  prima  tacie  case  is  made  by  the 
plaintiff,  which  must  lie  met  by  the  pur- 
chaser by  evidence  that  he  is  a  purchaser 
in  good  faith,  for  value.    Rogera  v.  tiall, 


4  Watts,  359;  Qark  v.  Depew,  25  Pa.  St. 
509;  Lloyd  v.  Lynch,  28  Pa.  St.  419;  Starln 
V.  Kelly,  88  N.  Y.  418 ;  Hamilton  v.  Black- 
well,  60  Ala.  545;  Gordon  v.  Tweedy,  71 
Ala.  202;  Brown  v.  Hedge  Co.,  64  Tex. 396; 
Miller  V.  Fraley,  21  Ark.  2*2;  Fullen wider  v. 
Roberts,  4  Dev.  &  B.  278;  Worthy  v.  Cad- 
dell,  76  N.  C.  82.  We  concur  in  the  views 
announced  by  those  courts  which  hold  that 
proof  of  fraud  on  the  part  of  the  g^rautor 
is  suiScient  to  entitle  his  creditors  to  sub- 
ject  the  property  fraudulenty  assigned,  in 
the  absence  of  evidence  showing  the  claim- 
ant to  be  a  purchaser  for  value,  and  in 
good  faith.  We  fail  to  perceive  why.  in 
cases  of  this  character,  the  party  assailing 
the  conveyance  shall  be  required  to  assume 
the  burden  of  showing  participation  in  the 
fraud  by  the  purchaser,  and  the  non-pay- 
ment of  value  for  the  property  fraudulent- 
ly conveyed. 

The  decisions  holding  it  to  be  the  duty 
of  the  creditor  to  establish  not  only  the 
fraud  of  the  seller,  but  that  of  the  pur- 
chaser, seem  to  rest  upon  an  undue  exten- 
sion of  the  rule  that  fraud  is  never  to  be 
presumed,  but  must  always  be  proved  by 
the  party  alleging  it  to  exist.  'The  rule  is 
BO  well  established  as  to  have  become  one 
of  themaximsof  the  law;  butit  is  nottrue 
that,  where  a  transaction  has  been  shown 
to  be  fraudulent  on  the  part  of  one  of  the 
actors,  it  is  incumbentupon  a  party  claim- 
ing or  defending  against  it  to  show  the 
fraud  of  the  other  actor  claiming  under  it. 
Good  faith  and  legalitj' are  presumed  to  ex- 
ist in  reference  to  the  ordinary  business 
transactions  of  life,  and  the  burden  is  upon 
him  who  asserts  the  contrary ;  but  it  is  oth- 
erwise when  the  trauaaction  is  itself  unfair, 
or  is  shown  to  be  prima  facie  illegal. 
Whart.  Ev.  §§  366,  1248;  Blgelow,  Frauds. 
130, 132.  Mr.  Blgelow,  while  denying  that 
the  defense  of  purchase  for  value  is  new 
matter  in  avoidance,  concedes  that  the 
plaintiff  proving  the  fraud  of  the  seller 
makes  a  prima  facie  eaee.  He  says:  "A 
scrutiny,  however,  of  the  situation,  in  such 
a  case,  will  show  that  the  defense  of  pur- 
chase for  value  Is  notnew  matter  in  avoid- 
ance. The  defendant,  being  a  purchaser 
from  one  having  the  legal  title,  »  •  •  has 
himself  acquired  that  title.  The  plaintiff 
can  then  only  have  an  equitable  title,  and, 
to  prevail,  he  must  overcome  the  former; 
and  this  whether  be  sues  at  law  or  In 
equity.  In  other  words,  be  must  show 
that  the  purchaser's  title  is  bad.  This  he 
undertakes  to  dobyshowing  that  the  ven- 
dor's title  was  obtained  from  him  [the 
plaintiff]  by  the  vendor's  fraud;  and  this 
is  suflicient.  But  how  does  it  become  so? 
The  answer  is  that  in  law  it  shows  pi-e- 
Bumptive notice  to  the  defendant.  The  de- 
fendant is  presumed,  prima  facie,  to  be 
privy  to-  bis  grantor's  fraud.  This  pre- 
sumption the  defendant  must  now  meet, 
but  jnst  as  be  would  meet  any  other  fact 
alleged  and  testified  to,  or  presumptively 
shown,  by  the  plaintiff.  The  defense  is 
still  negative,  /.  e.,  denial.  Hence  the  bur- 
den of  proof  is  still  upon  the  plaJutiff. " 
"But  it  may  still  be  thought  npcessary 
to  inquire  whether  the  plaintiff  himself  has 
really  sustained  the  burden  of  proof,  so  as 
to  require  the  delendant  to  come  to  the 
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support  of  bis  defense,  by  merely  showing 
fraud.  It  may  be  aslced  if  the  plaintiff 
ought  not  to  go  further,  and,  though  he 
has  made  a  case  of  fraud  in  the  grantor, 
offer  some  definite  evidence  of  notice,  or 
what,  for  the  preuent  purpose,  is  the  same 
thing, — that  the  conveyance  to  the  defend- 
ant was  voluntary.  The  answer  of  the 
authorities,  though  not  without  here  and 
there  a  discordant  note,  is  that  evidence  of 
the  fraud  is  enough,  and  this  whether  the 
case  be  one  of  fraud  on  creditors  or  fraud 
on  a  vendor.  Such  is  the  better  answer  in 
those  states  in  which, in  cases  of  fraud  up- 
on creditors,  notice  to  the  purchaser  is  Bvl- 
ficient  to  defeat  his  title. " 

There  are  two  classes  of  suits  at  law  so 
nearly  analogous  to  suits  by  creditors  to 
subject  proi)erty  fraudulently  conveyed 
that  it  is  difficult  to  draw  a  distinction 
between  them  sufScient  to  warrant  the 
application. of  different  rules  of  procedure. 
These  are  suits  by  one  whose  property  has 
been  secured  by  the  fraud  of  the  vendee, 
and  who  sues  to  recover  them  from  anoth- 
er claiming  under  the  fraudulent  vendee, 
and  suits  by  an  Indoi-see  of  a  bill  or  note 
against  the  maker,  who  defends  upon  the 
ground  that  the  instrument  was  secured 
by  the  fraud  of  the  payee.  In  these  cases 
it  has  been  uniformly  held  that  proof  of 
the  fraud  of  the  ilrst  vendee  of  the  proper- 
ty, or  payee  of  the  note,  Imposes  upon  the 
party  claiming  under  him  the  duty  of 
showing  that  he  is  a  purchaser  for  value, 
and  in  good  faith.  Bailey  v.  Bid  well.  13 
Mees.  &  VV.  73;  Fitch  v.  Jones,  32  Eng. 
Law  &  Eq.  134;  Paton  v. Colt, 5  Mich.  505; 
Clark  V.  Pea«e,  41  N.  H.  414;  Bigelow, 
Fraud,132;  Spira  v.Homthall,77  Ala.137: 
Easter  v.  Allen,  8  Allen,?;  Morgan  v. 
Morse,  13  Gray,  150;  Haskins  v.  Warren, 
115  Mass.  514.  Proof  that  the  purchaser 
bought  for  value,  the  price  paid  being  ade- 
qnate,  is  generally  held.  In  the  absence  of 
otherevidence  showing  notice  of  the  fraud, 
to  raise  the  presumption  of  good  faith. 
Starin  v.  Kelly,  88  N.  Y.  418;  Shores  v. 
Doherty,  65  Wis.  153,  26  N.  W.  Rep.  577; 
Spira  V.  Hornthall,  77  Ala.  137. 

In  view  of  the  very  full  instructions  se- 
cured by  the  claimant  in  this  case,  we 
deem  it  unnecessary  to  consider  whether 
the  first  instruction  tor  the  plaintiffs  is 
technically  accurate.  In  announcing  the 
proposition  that  proof  of  the  fraud  of  the 
seller  shifted  the  burden  of  proof  to  the 
claimant,  or  whether,  as  contended  by  Mr. 
Bigelow.  the  instruction  should  have  been 
that  such  proof  made  a  prima  tacit  case 
tor  the  plaintiffs,  which  it  was  incumbent 
upon  the  claimant  to  meet  by  the  produc- 
tion of  evidence  sufficient  to  restore  the 
equilibrium.  The  distinction  is  technical, 
and  it  Is  manifest  that  in  this  case  It  was 
not  influential  in  producing  the  result 
reached. 

This  disposes  of  the  errors  assigned,  ex- 
cept the  action  of  the  court  in  refusing  the 
second  instruction  asked  by  the  claimant. 
The  substance  of  this  instruction  is  but  a 
repetition  of  the  matters  distinctly  speci- 
fied In  the  other  Instruction  given  for  the 
claimant,  and  under  such  circumstances 
its  refusal  cannot  be  ground  of  error. 

The  Judgment  is  affirmed. 


Keller  ▼.  Toulmb. 

(St»pr«me  Cowrt  of  MUstsBlppi.    May  as,  1890.) 

EJiiBonoNS— FoBM  OP  Ballots— Mandatobt 
Statute. 

Rev.  Code  Miss.  1880,  {  137,  providing  that 
all  ballots  shall  have  "a  space  of  not  less  than  one- 
fllth  of  an  inch  between  each  name,  •  ♦  •  and 
a  ticket  different  from  that  herein  prescribed  shall 
not  be  received  or  counted, "  is  mandatory  and 
must  be  strictly  complied  with. 

Appeal  from  circuitcourt,  Hancock  cooo- 
ty;  S.  H.  Tekba^l,  J  udge. 

This  is  a  contested  election  case.  Au- 
gust Keller  and  John  V.  Toulme  were  rival 
candidates  for  the  office  of  mayor  of  the 
town  of  Bay  St.  Louis.  At  the  election, 
Keller  received  208  votes,  and  Toulme  126 
votes.  Toulme  entered  a  contest,  alleging 
that  hehad  received  a  majority  of  the  legal 
votes  cast;  thatthe  ballots  cast  for  Keller 
did  not  conform  to  the  law,  in  that  there 
was  less  than  one-fifth  of  an  inch  between 
the  names  on  the  ticket,  the  election  being 
for  mayor  and  aldermen.  Keller  respond- 
ed that  his  ballots  were  a  substantial 
compliance  with  the  law,  and  claimed  that 
the  section  of  the  charter  of  Bay  St.  Louis 
adopting  sections  136  and  137  of  the  Code 
of  1880,  in  reference  to  elections  and  the 
character  of  tickets,  was  simply  directory, 
and  not  mandatory.  The  testimony  was 
that  the  names  were  a  very  little  less  than 
one-fifth  of  an  inch  apart,— a  very  small 
fraction,  not  discernible  except  by  close 
and  accurate  measurement, — but  in  fact 
the  names  were  less  than  one-fifth  of  an 
inch  apart.  The  ballots  for  Keller  were 
rejected,  and  a  judgrment  rendered  in  favor 
of  Toulme,  the  contestant,  from  which 
Keller  appealed. 

Rev.  Code  Miss.  1880,  §  136,  relates  to  the 
conduct  of  elections  and  the  counting  of 
the  ballots.  Section  137  Is  as  follows: 
"All  ballots  shall  be  written  or  printed 
with  black  ink,  with  a  space  of  not  less 
than  one-tifth  of  an  inch  between  each 
name,  on  plain  white  news  printing  pa- 
per, not  more  than  two  and  one-half,  nor 
less  than  two  and  one-fourth,  inches  wide, 
without  any  device  or  mark  by  which  one 
ticket  may  be  known  or  distinguished 
from  another,  except  the  words  at  the 
head  of  the  tickets,  but  this  shall  not  pro- 
hibit the  erasure,  correction,  or  insertion 
of  any  name,  by  pencil  mark  or  ink,  upon 
the  face  of  the  ballot ;  and  a  ticket  differ- 
ent from  that  herein  prescribed  shall  not 
be  received  or  counted. " 

W.  P.  &.J.  B.  Harris,  for  appellant.  E. 
J.  Bowera  and  Robert  Lowry,  for  appel- 
lee. 

Cooper,  J.  Section  5  of  the  charter  of 
the  town  of  Bay  St.  Louis  adopts  sections 
136  and  137  of  the  Code  of  1880  in  reference 
to  the  character  of  ballots  to  be  used  in 
municipal  elections,  and  to  the  manner  of 
voting,  and  the  reception  and  count  of 
the  vote  by  the  officers  of  election.  Under 
section  137,  a  ballot  other  than  that  pre- 
scribed Is  not  to  be  received  or  countetl  by 
the  election  officers.  The  standard  pre- 
scribed is  arbitrary;  and,  by  the  unecoiv- 
ocal  provision  of  this  section,  its  pruvis- 
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ons  are  made  mandatory,  and  not  direct- 
ory. We  are  not  permitted  to  Bubstitnte 
our  opinion  for  that  ot  tlie  legislative  de- 
partment, or  to  declare  that  a  departure 
from  the  standard  prescribed  is  immate- 
rial because  of  its  degree.  Oglesby  v.  Slg- 
man,  58  Miss.  502;  Perkins  v.  Carraway,  69 
Miss.  222. 
AfQrmed. 


Caak  v.  Louisville,  N.  O.  &  T.  Rt.  C!o. 

(Supreme  Court  of  Misstssippi.    May  26, 1890. ) 

Bjliusoad  Cohpanibs— Stock  Killins. 

Where  tbe  evidence  for  plaintiff  in  an  action 
aealnst  a  railroad  company  for  negligently  killing 
plaiDtiff  i  stock  is  to  the  effect  that  the  remains  of 
the  animals  were  scattered  along  the  track  for 
more  than  800  yards;  that  they  ran  some  distance 
on  the  track  in  front  of  the  train,  which  was  going 
up  grade,  before  being  struck ;  that  the  whistle  was 
not  blown  until  the  first  one  was  struck;  and  that 
the  distance  from  where  they  were  first  seen  to 
-where  the  first  animal  was  stmck  was  SCO  yards ; 
while  the  evidence  for  defendant  is  that  the  ani- 
mals jumped  on  the  track  about  100  feet  in  front  of 
the  engine,  and  that  everything  was  done  to  pre- 
vent the  collision, — the  question  should  be  submit- 
ted to  the  jury. 

Appeal .  from  circoft  court,  Wilkinson 
county ;  Ralph  North,  Judge. 

Appellant,  De  Witt  Cage,  brought  this 
suit  agalnstthe  appellee  railvray company 
to  recover  damages  for  his  stock  killed  by 
a  train  of  appellee.  Appellant  testified 
that  when  he  was  informed  that  his  stock 
was  killed  he  went  to  the  scene,  and  found 
the  remains  of  his  animals  scattered  along 
the  railroad  track  for  more  than  800  yards. 
Another  witneasfor  appellant  testified  that 
she  saw  the  train  kill  the  animals;  that 
the  whistle  did  not  blow  till  after  the  first 
animal  was  killed :  that  the  animals  ran 
some  distance  in  front  of  the  train  before 
being  struck  by  the  engine.  Another  wit- 
ness for  appellant  testified  that  the  train 
was  running  up  grade  when  the  animals 
were  killed.  Another  witness  for  appellant 
testified  that  be  bad  measured  thedistance 
since  the  killing  of  the  animals,  and  that 
the  distance  from  where  they  first  were 
seen  on  the  track,  as  stated  by  the  engi- 
neer, to  where  the  first  animal  was  struck, 
was  300  yards  or  more.  The  engineer  of 
the  train  which  did  the  injury  testified  for 
defendant,  and  stated  that  the  animals 
Jumped  on  the  track  about  100 feet  in  front 
of  the  train,  and  ran  some  little  distance; 
that  he  sounded  the  stock  alarm,  and  did 
all  he  could  to  prevent  the  collision,  but 
that  it  was  unavoidable.  The  fireman 
testified  to  about  the  same  thing.  The 
ccmit  below  excluded  the  testimony  of  the 
plaintiff,  and  gave  a  peremptory  instruc- 
tion to  the  Jury  to  find  for  the  defendant, 
which  was  done,  and  judgment  so  entered 
for  defendant,  from  ■which  Cage  appealed. 

D.  C.  Bmmlett,  for  appellant.  W.  P.  & 
J.  B.  BarrlB,^  for  appellee. 

Campbell,  J.  Upon  the  evidence  in  this 
case  we  would  not  disturb  a  verdict  for 
either  party;  and  applying  this,  the  true, 
test,  It  should  have  been  submitted  to  the 
jury,  and  not  decided  by  the  court. 

Reversed  and  remanded. 


(aTUlaa.Cl« 
Union  Investment  Co.  v.  Board  Sup'rs 
OF  Habrison  County. 

(Supreme  Court  of  Mississippi-     ^^7  36, 1890.) 

Taxation — Assbssmbnt. 

1.  The  lots  of  an  investment  company  were  as- 
sessed for  taxation  at  (30  each.  In  a  few  instances 
the  lots  of  individuals  at  the  same  place  were  as- 
sessed at  a  less  valuation,  but  in  all  other  cases  at  a 
much  greater  valuation,  than  S30,  which  they  tes- 
tified was  a  fair  valuation.  The  investment  com- 
pany had  sold  some  of  its  lots  at  950  to  1200,  and 
bad  never  offered  any  as  low  as  $30.  Meld,  that 
the  assessment  would  not  be  disturbed  as  excess- 
ive. 

3.  In  assessing  land  for  taxation,  the  probabil- 
ity that  a  projected  railroad  may  not  be  built,  in 
which  event  the  land  would  be  comparatively 
worthless,  will  not  be  considered. 

Appeal  from  circuit  court,  Harrison 
county ;  S.  H.  Terral,  Judge. 

Nugent  &  McWUIle.tor  appellant.  W. 
G.  Evans,  Jr.,  for  appellee. 

Woods,  C.  J.  The  tax  assessor  of  Har- 
rison county  having  completed  the  assess- 
ment roll  of  taxable  lands  In  said  county, 
the  appellant  filed  its  written  objection  to 
the  assessment  of  its  lots  in  Gulfport,  and 
prayed,  impliedly,  a  reduction  in  the  as- 
sessment. The  board  of  supervisors,  at 
the  August  term,  1889.  of  the  supervisors' 
court, havingoverruled  tbeobjections  filed 
by  appellant,  and  having  declined  to  make 
any  reduction  in  the  assessment,  an  ap- 
peal was  taken  by  the  Investment  compa- 
ny to  the  November  term,  1889,  of  the  cir- 
cuit court  of  Harrison  county.  A  jury 
having  been  waived  the  trial  judge  heard 
the  evidence  adduced,  and  upon  due  con- 
sideration affirmed  the  judgment  of  the 
board  of  supervisors;  and  from  this  ac- 
tion of  the  court  below  the  case  has  been 
brought  before  us  by  appeal. 

The  questions  Involvedarepurelyoffact, 
and  the  judgment  of  thecourt  below  must 
be  treated  as  the  finding  of  a  jury.  The 
proofs  show  that  the  lots  of  the  investment 
company  in  Gulfport  are  assessed  at  f  30 
per  lot  throughout  the  plat  offered  in  ev- 
idence, and  the  contention  of  appellant's 
counsel  is  that  this  valuation  is  shown  to 
be  fictitious  and  excessive.  While  it  ap- 
pears to  be  true  that  In  two  or  three  in- 
stances the  lots  of  private  persons  are  as- 
sessed at  much  less  than  the  valuation  put 
upon  the  Investment  company's  property, 
yet  it  is  also  true  that  all  other  lots  owned 
by  individuals  in  Gulfportare  assessed  at 
a  valuation  far  in  excess  of  that  placed  up- 
on the  Investment  company's  lots;  and 
these  individuals,  so  far  as  examined  as 
witnesses,  say  their  property  is  assessed 
at  a  fair  valuation.  It  was,  furthermore, 
plainly  made  to  appearthat  the  appellant 
hnd  sold  all  lots  disposed  of  by  it  to  pur- 
chasers at  prices  ranging  from  about  $50 
to  $200  or  more,  and  that  the  appellant 
had  never  offered  its  lots  as  low  as  they 
were  assessed. 

It  may  be  true,  as  contended  by  appel- 
lant, that,  unless  the  Gulf  &  Ship  Island 
Railroad  is  revived  and  built, that  theiots 
in  question  may  prove  comparatively 
worthless.  But  that  contention  does  not 
touch  the  issue  presented.  To  say  that 
the  lands  may  prove,  in  the  event  the  rail- 
road is  built,  to  be  of  great  value,  but 
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that  the  building  of  the  railroad  la  prob- 
lematical, and  that  the  lands,  in  case  the 
project  of  bulldinK  the  road  in  abandoned, 
will  prove  absolutely  of  no  value,  sheds 
no  light  upon  the  controversy,  but  rather 
tends  to  obscure  and  becloud  it.  Our  law 
takes  no  such  factor  into  the  computation 
in  fixinK  the  taxable  values  of  lands.  The 
intrinsic  value  of  the  land  to  be  assessed 
is  to  be  determined  by  taking  into  consid- 
eration theimprovement,  also  the  proximi- 
ty to  navigation,  or  to  any  town,  city, 
village,  or  road,  and  any  other  circum- 
stance that  may  tend  to  enhance  the  val- 
ue, and  not  at  what  it  might  bring  at  a 
forced  sale,  but  what  the  owner  would  be 
willing  to  accept  and  expect  to  get  for  it 
if  he  were  disposed  to  sell  it.  Ai)piying 
this  standard  of  determining  values  to  the 
property  in  question,  we  are  constrained 
to  the  conclusion  that  the  lots  in  question 
were  not  assessed  at  unfair  and  exorbi- 
tant valuations,  and  therefore  that  the  ac- 
tionof  the  court  below  was  not  erroneous. 

If  the  circumstance  of  the  possiblilty, 
not  to  say  probability,  of  the  construction 
of  the  Gulf  &Ship  Island  Railroad  through 
central  Mississippi,  and  northward  from 
its  interaection  with  the  Louisville  &  Nash- 
ville Railroad  at  Gulfport,  has  tended  to 
enhance  the  value  of  lots  In  the  plat  of 
that  town,  and  has  in  fact  so  enhanced 
their  value,  as  to  make  the  Investment 
company  willing  to  accept  and  expect  to 
get  for  the  lots  not  less  than  f  30  each.  It  it 
were  disposed  to  sell,  then  the  assessment 
may  not  properly  be  reduced  if  the  valua- 
tion was  placed  at  that  figure. 

Afllrmed. 


(M  Ala.  «6) 

Mabtin  et  &h  V.  Carter. 
(Swpreme  Court  of  Alabaana.   April  17, 1890.) 

BiLX.  TO  DiSCOVEB  ASSETS. 

As  the  uiidivided  Interest  of  a  jadgmeat 
debtor  In  notes  and  a  mortgage  cannot  be  reached 
by  garnishment  or  execution,  the  judgment  cred- 
itor's proper  remedy  is  b;  bill  in  equity,  joining  as 
parties  the  makers  and  the  other  payees  of  the  note, 
under  Code  Ala.  $  3540,  providing  that,  where  an 
execution  is  returned  unsatlsfled,  he  may  bring  a 
bill  of  discovery ;  and  the  court  may  bring  any  oth- 
er party  before  It,  and  decree  the  interest  of  the 
judgment  debtor  in  any  property  discovered  to  the 
satisfaction  of  the  debt. 

Appeal  from  chancery  court,  Jaclcson 
county;  Thomas  Cobbs,  Chancellor. 

Bill  by  W.  A.  B.  Carter  against  John 
Martin  and  others  to  subject  an  undivided 
interest  in  notes  and  a  mortgage  to  the 
payment  of  a  judgment.  From  a  decree 
overruling  a  demurrer  to  the  bill,  on  the 
grounds  that  it  showed  that  complainant 
had  a  remedy  at  law,  and  that  it  was 
multifarious,  respondents  appeal. 

Hunt  &  Clapton,  for  appellants.  W.  L. 
Martin,  for  appellee. 

Clopton,  J.  Section  3540  of  the  Code  de- 
clares: "When  an  execution  for  money 
from  any  court  has  been  issued  against  a 
defendant,  and  is  not  satisfied,  the  plaln- 
titf,  or  the  person  for  whose  benefit  such 
execotlon  is  sued  out,  may  file  a  bill  in 
chancery  against  such  defendant  to  com- 
pel the  discovery  of  any  property  belong- 
ing to  him,  or  held  in  trust  for  him,  and 


to  prevent  the  transfer,  payment,  or  de- 
livery thereof  to  such  defendant,  except 
when  the  trust  has  been  created  by,  or 
proceeded  from,  some  other  person  than 
the  defendant  himself;  and  the  court  may 
bring  any  other  party  before  it,  and  de- 
cree such  property,  or  the  Interest  of  the 
defendant  therein,  to  the  satisfaction  of 
the  snm  due  the  plaintiff. "  It  has  been 
said  that  thestatuteis  Intended  to  declare 
and  establish  the  principle  that  a  creditor, 
after  exhausting  his  legal  remedies,  might 
go  into  a  court  of  equity  for  the  purpose 
of  subjecting  the  equitable  estate  of  the 
debtor,  or  other  interests  which  could  not 
be  made  available  at  law,  and  to  remedy 
defects  in  the  course  of  procedure.  Dnder 
the  statute  a  bill  may  be  filed  to  subject 
property  which  cannot  be  sold  undei*  exe- 
cution or  reached  by  legal  process,  or  for 
discovery  in  aid  of  the  execution  at  law. 
Before  the  statute  the  allegations  uf  the 
bill  were  required  to  be  specific  and  pre- 
cise in  respect  to  the  estate  or  interest 
therein  sought  to  be  subjected,  while  un- 
der the  statute  the  bill  need  only  allege 
the  supposed  Interests  in  the  property  of 
the  defendant  In  the  general  terms  of  the 
act,  either  positively  or  in  the  alternative. 
Brown  r.  Bates,  10  Ala.  432. 

The  bill  wblcfh  is  filed  by  appellee  aU 
leges  that  complainant  isajudgment  cred- 
itor of  the  defendant  John  Martin,  upon 
which  Jndgmentexecution  has  beenissned, 
and  returned:  "No  property  found."  It 
seeks  to  subject  to  the  claim  of  complain- 
ant the  interest  of  Martin  in  two  notes  ex- 
ecuted by  the  defendants  Wells  &  Moore 
to  Martin,  and  the  other  five  defendants, 
jointly,  and  to  foreclose  a  mortgage  given 
by  the  makers  of  the  note  to  the  payees 
to  secure  the  payment  thereof.  Manifest- 
ly the  Interest  of  Martin  in  the  mortgage 
property  cannot  be  levied  on  and  sold  un- 
der execution.  Morris  v.  Barker.  82  Ala. 
272,  2  South.  Rep.  835.  It  is  equally  mani- 
fest that  the  Interest  of  Martin  in  the  note 
cannot  be  reached  and  subjected  by  pro- 
cess of  garnishment;  for  this  would  be 
splitting  up  the  cause  of  action,  and  ren- 
dering judgments  against  the  makers  In 
favor  of  the  joint  payees  severally.  The 
Interest  of  Martin  in  the  notes  cannot  be 
made  available  at  law,  and  the  bill  Is  well 
filed  under  the  statute. 

The  court  is  authorized  by  the  statute 
to  brings  any  necessary  party  before  it, — 
any  person  having  an  Interest  in  the  sub- 
ject-matter. Without  the  presence  of  the 
other  payees,  a  decree  could  not  be  ren- 
dered separating  Martin's  interest  which 
would  be  conclusive  on  them.  They  are 
Indispensable  parties. 

Afilrmed. 

(90  Ala.  IBO 
Waldbdp  et  al.  v.  Fbibdman  et  al. 

(Supreme  Court  of  Alabama.    April  17, 1890.) 

Execution — IssuAiroE — Levt— Keturh. 

1.  Under  Code  Ala.  1886,  {  8S45,  providing  tlut 
a  justice  must,  unless  otherwise  directed,  after  tb« 
lapse  of  five  days  from  rendition  of  judgment,  is- 
sue a  writ  ot  fleH  facias  tor  the  satisMoUon  of 
the  judgment,  the  fact  that  the  writ  is  issued  be- 
fore the  lapse  of  the  five  days  does  not  render  ths 
writ  void,  and  is  of  no  avail  in  a  collateral  impeach- 
ment of  the  proceedings  under  it. 
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3.  Under  Code  Ala.  1886,  S  8S15,  providing  that 
an  execution  issued  by  a  justice  shall  be  returnable 
not  more  than  60  days  from  the  date  of  its  issue,  a 
levy  thereafter  made,  and  all  subsequent  proceed- 
ings founded  on  it,  are  void. 

Appeal  from  chancery  court,  Taecaloosa 
county ;  Thomas  Cobbs,  Clianccllor. 

Bill  by  W.  S.  Waldrnp  and  others  against 
Friedman  &  Loveman.  From  a  decree 
sustaining  a  demurrer  to  the  bill,  com- 
plainants appeal.  Code  1886,  §  3345,  pro- 
vides that,  aft«r  the  lapse  of  five  days  from 
rendition  of  judgment,  if  an  appeal  is  not 
taken,  the  lustice  must,  unless  otherwise 
directed,  issue  a  writ  of  Seri  facias  for  the 
satisfaction  of  the  Judgment,  which  must 
be  signed  by  him,  dated  on  the  day  it  was 
Issued,  and  made  I'etumable  before  him 
not  less  than  20  nor  more  than  60  days 
from  the  date  of  Its  issue. 

Harfcrove  &  Van  de  Graa.ffB.-nA  Foster  A 
Jones,  for  appellants.  Wood  &  Wood,  for 
appellees. 

McClellan,  J.  The  present  bill  Is  ex- 
hibited to  redeem  a  tract  of  laud  from 
mortgagees  in  possession.  By  appropri- 
ate allegatlouB,  it  anticipates  a  defense 
resting  on  the  acquisition  of  an  Independ- 
ent title  by  purchase  at  a  sale  made  under 
a  venditioni  exponas.  The  order  of  sale 
was  made  by  the  circuit  court  of  Tusca- 
loosa on  a  judgment  rendered  by  a  justice 
of  the  peace  against  complainants'  ances- 
tor, an  execution  issued  thereon,  a  levy 
thereof  on  the  land  sought  to  be  redeemed, 
and  a  return  of  all  the  papers  into  the  cir- 
cuit court.  The  Infirmity  in  respondents' 
title  under  these  proceedings,  which  Is  re- 
lied on  in  reply  to  the  anticipated  defense, 
results  from  the  facts,  which  are  shown 
by  the  exhibits  to  the  bill,  that  the  execu- 
tion was  Issued  by  the  justice  before  the 
lapse  of  6  days  after  the  judgment,  and 
was  levied  by  the  sheriff  after  the  lapse 
of  60  days  from  the  date  of  Its  Issuance, 
and  also  from  the  date  at  which  it  could 
hove  been  regularly  issued,  that  being  the 
longest  period  which  the  statute  allows 
between  the  issuance  and  return-day  of 
such  writs.  Code  1886,  §  3845.  Demurrers 
were  interposed  to  the  bill, setting  up  that 
it  showed — First,  that  respondents  ac- 
quired a  good  legal  title  through  the  sher- 
iff's sale,  second,  that  they  acquired  a 
good  equitable  title  at  said  sale;  third, 
that  the  complainants  "are  guilty  of  such 
laches  as  to  defeat  any  equity  of  the  bill ; 
and,  fourth,  that  complainants  are  es- 
topped by  reason  of  the  acquiescence  of 
their  ancestor  for  years  in  the  ownership 
and  possession  of  defendants. "  Each  of 
these  demurrers  was  sustained,  and  this 
appeal  is  prosecuted  from  the  decree  in 
that  behalf. 

The  10  years  within  which  a  mortgagor 
may  redeem  from  his  mortgagees  In  pos- 
session not  having  elapsed  in  this  case,  as 
is  manifest  from  the  averments  of  the  bill, 
we  are  unable  to  see  what  relevancy  the 
inquiries  as  to  laches,  delay,  acquiescence 
for  years,  etc.,  raised  by  the  demurrer,  can 
have  to  any  material  issue  presented  by 
the  record.  It  seems  clear  that.  If  the  sale 
nnder  the  order  of  the  clrcui  t  court  was 
merely  irregular,  and  hence  voidable  only, 
it  cannot  be  drawn  In  question  upon  a  col- 


lateral attack  each  as  this  bill  attempts, 
however  promptly  made,  and  whether 
made  by  the  heir  or  the  ancestor;  and,  on 
the  other  hand.  If  that  sale  was  void,— not 
merely  irregular,  and  voidable  only  on  di- 
rect assault,— we  apprehend  that  no  delay, 
laches,  or  acquiescence  short  of  10  years  In 
duration  would  operate  to  defeat  the  right 
of  redemption  now  asserted  by  the  com- 
plainants. Counsel  on  either  side  recog- 
nize the  immateriality  of  these  inquiries, 
and  address  themselves  mainly  to  the 
qnestion  of  the  validity  of  the  sale;  and 
that  question  alone,  we  think,  need  be  de- 
cided. 

The  judgment  against  complainants' an- 
cestor was  rendered  by  the  justice  on  the 
26th  day  of  January,  1878.  Execution 
was  issued  January  29,  1878.  The  levy 
waa  made  on  April  10, 1878,-71  days  after 
the  teste  of  the  writ,  and  68  days  after  the 
writ  might  have  regularly  Isnued.  Upon 
these  facts,  two  contentions  are  predicat- 
ed by  the  appellants :  First,  that  the  sale 
was  void  because  the  execution  was  Issued 
before  the  lapse  of  live  days  after  judg- 
ment, as  required  by  the  present  and  for- 
mer statute  on  the  subject.  We  cannot 
admit  the  soundness  ot  the  position.  On 
the  contrary,  we  conceive  it  to  be  well  set- 
tled that  the  fact  that  an  execution,  the 
judgment  being  a  valid  one, is  issued  at  or 
within  a  time  during  which  the  statute 
says  It  shall  not  issue,  does  not  render 
the  writ  void,  but  is  an  Irregularity  mere- 
ly, which  may  be  remedied  in  a  direct  pro- 
ceeding, seasonably  instituted,  but  which 
avails  nothing  in  aid  of  a  collateral  im- 
peachment of  the  proceedings  under  It, 
such  as  Is  here  attempted.  Sandlin  v.  An- 
derson, 76  Ala.  403;  Leonard  v.  Brewer,  86 
Ala.  390,  6  South.  Rep.  306;  Steele  v.  Tut- 
wiler,  68  Ala.  107;  Carson  v.  Walker,  16 
Mo.  68;  Freem.  Ex'ns,  §  25. 

The  other  position  taken  by  the  appel- 
lants is  that  the  execution  was  levied  after 
the  return-day  fixed  by  the  statute.  The 
law  then  in  force  was  the  same  as  the 
present  statute,  as  to  the  limit  of  time 
within  which  the  execution  from  justices' 
courts  should  be  made  returnable.  Code 
1876,  §§  3627,  8648.  And  we  apprehend 
that,' if  there  should  be  an  omission  to 
have  the  return-day  expressed  on  the  face 
of  the  writ,  It  would  be  held  to  be  return- 
able on  the  last  day  to  which  the  Justice 
in  his  discretion  might  have  made  it  run ; 
the  principlelnvolved  In  such  a  contingen- 
cy being  the  same  as  arises  when  a  day 
beyond  the  extremest  limits  of  discretion, 
or  a  day  which  is  past.  Is  specified,  and 
holds  the  officer  to  the  duty  of  execution 
and  return  within  the  statutory  period, 
regardless  of  the  language  of  the  writ. 
Samples  v.  Walker,  9  Ala.  726;  Wofford  v. 
Robinson,  7  Ala.  489;  Freem.  Ex'ns,  §  44. 
But,  whether  any  day  or  a  proper  day  be 
specified  or  not,  the  writ  in  no  case  can  be 
kept  alive  In  the  hands  of  the  officer  after 
the  latest  date  at  which  the  statute  re- 
quires it  to  be  returned.  The  writ  In  this 
case,  whatever  time  was  expressed  on  its 
face  as  the  return-day,  or  whether  any 
time  was  so  expressed, — and  the  record 
does  not  enlighten  us  on  this  point,— could 
not  be  levied  after  the  lapse  of  60  days 
from  the  29th  of  January,  1878 ;  and  the 
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levy,  which  waa  In  fact  made  on  April  10, 
1878,  beyond  the  latest  possible  retum- 
day,  was  absolutely  void.  Morgan  v. 
Ramsey,  15  Ala.  190;  Smith  v.  Mundy,  18 
Ala.  182;  Freem.  Ex'ns,  §  106;  Bank  v. 
Held,  3  Ala.  299 ;  Harden  v.  McKlnnie,  15 
Amer.  Dec.  519,  522,  note;  Barnard  v.  Ste- 
vens, 16  Amer.  Dec.  734. 

The  levy  upon  which  the  order  of  sale 
made  by  the  circuit  court  was  predicated 
being  void,  that  court  was  without  juris- 
diction. Its  order  was  likewise  void,  and 
the  sale  and  conveyance  by  the  sheriff  to 
defendants'  grantors  passed  no  title  into 
them.  Jones  V.  Calloway,  56  Ala.  46.  The 
demurrers  which  set  up  that  title  In  bar  ot 
the  relief  sought  by  complainants  should 
have  been  overruled. 

The  decree  of  the  chancery  court  Is  re- 
versed, and  a  decree  will  be  here  entered 
overruling  all  the  demurrers  sustained  be- 
low. 

Reversed  and  rendered. 

(90  Ala.  U7) 

PowDEB  et  al.  V.  Chkbvbb  et  aJ. 
(Supreme  Cowrt  of  Alabama.  April  17, 1890.) 
Sheriff's  Deed— Motioh  to  Set  Abide— Laches. 
In  the  absence  of  excuse  for  the  delay,  a 
motion  to  set  aside  a  sheriff's  sale  of  lands,  mEide 
13  yeai's  after  the  sale,  will  not  be  entertained, 
tboagh  the  purobasers  have  never  obtained  pos- 
session, and  though  a  suit  instituted  by  them  for 
possession  11  years  after  the  sale  has  never  been 
brought  to  trial.  Qualifying  Abercrombie  v.  Ck>n- 
ner,  10  Ala.  398. 

Appeal  from  circuit  court,  iUmdolpta 
county ;  J.  R.  Dowdbll,  Judge. 

N.  D.  Denson,  for  appellants.  W.  H. 
Smith,  Jr.,  and  Kelljr  &  Smith,  for  appel- 
lees. 

Stone,  C.  J.  The  present  record  pre- 
sents only  one  question,  namely,  the  pro- 
priety of  the  circuit  court's  order  setting 
aside  and  vacating  the  sheriff's  sale  and 
conveyance.  We  think,  under  the  facts 
shown  in  the  record,  the  sale  should  have 
been  set  aside,  unless  there  is  merit  In  the 
objection  that  the  motion  came  too  late. 
Rackman  v.  Cory,  129  D.  S.  387,  9  Sup.  Ct. 
Rep.  316;  Freem.  Ex'ns,  §  307. 

The  sheriff's  sale  and  conveyance  were 
ma(jhe  in  August,  1867,  under  judgment  and 
execution  obtained  In  Randolph  circuit 
court.  It  Is  not  Rhown  that  the  purchas- 
ers recovered  possession  of  the  lands,  or 
took  any  steps  with  a  view  to  obtaining 
possession,  until  the  close  of  December, 
1878,  more  than  11  years  after  the  sale. 
The  defendant  Herren  is  shown  to  have 
been  in  tlie  actual  possession  and  occu- 
pancy of  a  part  of  the  land  when  the  levy 
was  made,  and  that  he  had  notice  of 
the  levy.  As  to  the  residue  of  the  land, 
there  is  no  proof  in  relation  to  its  actu  al 
occupancy ;  and  there  is  no  proof  that  the 
possession  and  occupancy  of  any  part  of 
the  land  has  been  In  any  manner  changed 
since  the  sale,  or  in  consequence  of  it. 
Herren  retained  his  possession  till  his 
death,  which  occurred  within  the  last  five 
years,  and  the  land  has  been  claimed  by 
his  heirs  at  law  from  that  time  till  the 
present.  The  purchasers  at  the  sheriff's 
sale  iustttatcd  suit— a  statutory  real  ac- 


tion—against Herren,  December  31,  1878, 
for  the  recovery  of  said  lands,  which  suit, 
so  far  as  the  record  discloses,  has  never 
been  brought  to  trial.  At  the  spring  term, 
1881,  of  the  circuit  court  of  Randolph 
county,— the  court  in  which  the  said  judg- 
ments against  Herren  were  recover^, — a 
motion  was  made  in  said  court  to  set 
aside  the  sale  of  said  lands  on  grounds 
which  we  have  said  were  sufBcient,  un- 
less suchrelief  had  become  barred  by  lapse 
of  time.  At  Herren's  death  the  motion 
was  revived  in  the  name  of  his  heirs  at 
law,  and  was  brought  to  trial  in  1889. 
The  circuit  court  granted  the  motion,  set 
aside  the  sale,  and  vacated  the  sheriff's 
deed.  We  have  now  stated  all  the  mate- 
rial facts  which  bear  on  the  question  before 
us.  There  Is  nothing  shown  to  excuse  the 
delay — over  13  years— in  moving  to  set 
aside  the  sheriff's  sale,  other  than  the  fail- 
ure of  the  purchasers  for  more  than  U 
years  to  institute  proceedings  to  recover 
the  lands. 

Speaking  of  a  motion  to  set  aside  a  sale 
of  lands  made  by  a  sheriff  under  execu- 
tion, this  court, in  Abercrombie  V.Conner, 
10  Ala.  293,  said  "There  is  no  necessity  for 
the  party  in  possession  to  be  active  until 
the  purchaser  obtains  possession,  or  makes 
an  effort  to  acquire  it."  The  report  ot 
that  case  does  not  inform  us  what  time 
had  elapsed  between  the  sheriff's  sale  and 
the  making  of  the  motion  to  vacate  it.  In 
the  later  case  of  Cowan  v.  Sapp,  74  Ala. 
44,  this  court  reviewed  Abercrombie  v. 
Conner,  and  other  decisions  on  the  same 
subject,  and  laid  down  a  rule  that  cannot 
be  reconciled  with  Abercrombie  v.  Conner. 
In  the  later  ruling,  it  was  said:  "We  would 
hesitate  to  announce  it  as  an  inflexible  rule 
or  as  a  general  rule,  as  seems  to  have  been 
expressed  in  Abercrombie  v.  Conner,  su- 
pra, that  a  proceeding,  either  at  law  or  In 
equity,  tor  the  vacation  of  a  sale  of  lands 
under  legal  process,  will  be  entertained  at 
any  time  before  the  purchaser  takes  pos- 
session, or  recovers  it  by  suit.  Reasonable 
diligence,  as  well  as  good  faith,  should  be 
rigorously  exacted  from  parties  seeking 
the  disturbance  of  judicial  sales,  and  the 
destruction  of  titles  derived  from  them; 
and  whether  there  has  been  reasonable 
diligence  must  depend' upon  tiie  particular 
circumstances,— whether  they  are  such  aa 
may  have  induced  inaction,  or  ought  to 
have  quickened  vigilance  and  action.  It 
is  certain  that  a  party  may  not,  in  the 
absence  of  some  satisfactory  excuse,  enter 
into  litigation  with  the  purchaser  claim- 
ing a  recovery  of  the  lands,  speculate  upon 
its  chances,  and,  when  he  finds  them  doubt- 
ful, or  when  the  litigation  Is  determined 
adversely  to  him,  then  resort  to  a  proceed- 
ing, either  at  law  or  in  equity,  for  a  vaca- 
tion of  the  sale.  McCollum  v.  Hubbert,  13 
Ala.  289;  McCaskell  v.  Lee,  39  Ala.  131. 
There  cannot  be  a  time  definitely  settied 
within  which  parties  must  resort  to  a  ju- 
dicial proceeding  for  the  purpose  of  vacat- 
ing the  sale.  The  proceeding  is  of  an 
equitable  nature,  dependent  upon  equi- 
table principles,  and  is  not  capable  of  being 
controlled  by  fixed,  inflexible  rules.  Th» 
rules  which  apply  aie  analogous  to  the 
known  rules  of  a  court  of  equity  in  grant- 
ing relief  to  a  mortgagor,  or  those  claim* 
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log  under  him,  seeking  to  avoid  a  pur- 
chase by  a  mortgagee  at  his  own  sale,  or 
&  cestui  que  trust  cl&imitg  to  be  relieved 
from  a  purcbase  by  a  trustee.  There  must 
not  have  been  laches  operating  Injuriously 
toothers;  and  there  must  not  have  been 
such  unexplained  acquiescence  for  a  con- 
siderable period,  with  full  knowledge  of 
all  the  Im-.tB,  us  would  afford  cogent  evi- 
dence of  a  waiver  and  abandonmentof  the 
right,  if  it  be  not  the  equivalent  of  a  posi- 
tive act  of  confirmation  or  release. "  We 
think  the  rule  declared  In  Cowan  v.  Sapp 
more  reasonable,  and  more  in  harmony 
with  our  rulings  on  kindred  subjects ;  and 
we  prefer  to  adhere  to  it,  although  In  do- 
tog  so  we  qualify,  if  we  do  not  overrule, 
what  seems  to  be  the  literal  interpretation 
of  the  language  employed  in  Abercromble 
V.  Conner.  Cowan  v.  Sapp  was  a  proceed- 
ing to  vacate  and  set  aside  a  sheriff's  sale 
of  lands.  The  decision  was  that  "  the  rules 
which  apply  are  analogous  to  the  known 
rules  of  a  court  of  equity  in  granting  relief 
to  a  mortgagor,  or  those  claiming  under 
him,  seeking  to  avoid  a  purchase  by  a 
mortgagee  at  his  own  sale,  or  a  cestui  que 
trust  claiming  to  be  relieved  from  a  pur- 
chase by  a  trustee."  Equity  will  grant 
relief  to  a  mortgagor  of  real  estate  sold  un- 
der a  power,  and  bought  by  the  mort- 
gagee, the  mortgage  conferring  on  him  no 
authority  to  purchase,  only  when  the  mort- 
gagor makes  seasonable  application  to 
disaffirm  the  sale,  and  to  be  let  in  to  re- 
deem. What  is  a  reasonable  time,  in  such 
cases,  has  been  declared  by  this  court.  Ez- 
sell  V.  Watson,  88  Ala.  120,  8  South.  Rep. 
809,  8  Brick.  Dig.  6.56,  §  344. 

Applying  the  extremest  extension  of  the 
rule  In  such  cases  to  the  record  facts  before 
as,  we  feel  constrained  to  hold  that  the 
motion  to  vacate  the  sheriff's  sale  was  not 
made  in  time,  and  the  motion  ought  to 
have  been  overruled.  We  offer  no  com- 
ments on  any  other  aspect  of  the  case. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  a  judgment  here  rendered  de- 
nying the  motion. 


(«7  XlBS.  729) 

Pbople'b  Bams  of  New  Orlbanb  y. 

West. 
{Supreme  Court  of  MiBsisglppL    June  2, 1890.) 

ATTAOHmST — Levy — Quietino  Titui. 

1.  The  return  of  a  writ  of  attachment  of  land 
occupied  as  a  residence  by  defendant,  which  re- 
cites that  It  was  levied  on  the  land,  describing  it 
by  metes  and  bounds,  and  tbat  a  true  copy  of  the 
process  was  delivered  to  defendant,  is  insufficient, 
under  Code  Miss.  {  2434,  requiring  that  in  such 
ease  the  officer  shall  go  to  the  house  of  defendant, 
and  there  declare  that  he  attaches  the  land:  and 
section  2425,  which  requires  tbeolflcer  serving  the 
writ  to  make  a  full  return  of  his  proceedings,— and 
no  lien  is  fixed  thereby. 

2.  A  creditor  who  after  such  levy  files  a  bill  to 
set  aside  as  fraudulent  a  conveyance  made  by  the 
debtor  to  his  wife  liefore  the  attachment,  and 
thereby  fixes  a  lien  under  sections  1843,  184^,  has 
priority,  though  the  decree  setting  aside  the  con- 
veyance, and  subjecting  the  land  to  his  debt,  is  not 
rendered  till  after  judgment  tor  plaintiff  in  the  at- 
tachment proceedings. 

3.  Where,  on  a  bill  to  remove  a  cloud  and  can- 
cel title,  both  parties  claim  from  a  common  source, 
and  defendant  proves  that  he  has  secured  the  title 
derived  from  that  source,  he  is  entited  on  his  cross- 
bill to  the  relief  of  cancellation  against  plaintiff. 
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4.  Nor  Is  that  relief  to  be  denied  because  com- 
plainant in  the  cross-bill  can  try  the  validity  of 
plaintiff's  title  by  ejectment,  for  Code  Miss.  {  18M, 
provides  that  the  real  owner,  whether  in  posses- 
sion or  not,  can  have  cancellation  decreed  of  any 
evidence,  daim,  or  pretense  of  title  which  may 
oast  suspicion  on  his  title. 

Cross-appeal  from  chancery  court.  Har- 
rison county ;  S.  Evans,  Chancellor. 

E.  H.  McCaleb  and  E.  J.  Bowers,  for 
People's  Bank.  Nugent  &  MvWillie,  Vetvy 
Roberts,  B.  Seal,  and  CaJvit  Roberts,  for 
West. 

CoOFEB,  J.  The  controversy  In  this 
cause  Is  between  I.  S.  West,  Jr.,  and  the 
People's  Bank  of  New  Orleans,  each  clalm- 
ingto  betheownerot  the  land  described  in 
thepleadings  by  title  derived  underjudlcial 

groceedings  against  the  former  owner, 
harles  J.  CarHere.  On  the  25th  of  June, 
1884,  West  sued  out  a  writ  of  attachment 
returnable  to  the  circuit  court  of  Harrison 
county  against  Carriere,  as  a  non-resident. 
To  this  writ  the  sheriff  ol  Harrison  county 
made  return,  as  follows:  "Executed  with- 
in process  this  26th  day  of  June,  1884,  by 
levying  upon  the  following  described  real 
estate  situated  In  Harrison  county,  Mlssls- 
Blppi,  as  that  of  C.  J.  Carriere,  deft.,  to- 
wit,  [describing  lands  by  metes  and 
bounds.]  Further  executed  by  handing 
to  C.  J.  Carriere,  deft.,  in  person  a  true 
copy  of  within  process."  This  writ' was 
returnable  to  the  November  term  of  the 
circuit  court,  and  at  that  time  the  defend- 
ant appeared  and  pleaded  in  abatement  to 
the  attachment.  At  a  subsequent  term  of 
the  court  the  defendant  withdrew  all  de- 
fense, and  judgment  by  consent  was  ren- 
dered in  favor  of  the  plalntil},  and  the  land 
attached  directed  to  be  sold.  Under  this 
judgment  a  writ  of  vend.  ex.  was  issued, 
and  the  property  described  in  the  writ 
was  sold,  and  the  plaintiff  in  attachment. 
West,  became  the  purchaser.  On  the  1st 
of  July,  1884,  (after  the  levy  of  the  attach- 
ment, and  before  the  return-day  of  the 
writ,)  the  People's  Bank  exhibited  its  bill 
in  the  chancery  court  of  Harrison  county 
against  Charles  J.  Carriere  and  Mamie 
Adeie  Carriere,  his  wife,  and  against  the 
infant  children  of  the  said  Charles  J.  Car- 
riere, In  which  it  was  averred  that  on  the 
80th  day  of  May  the  said  Charles  J.  Car- 
riere was  Indebted  to  said  bank  in  a  large 
sum ;  that  he  was  tlien  insolvent,  and,  for 
the  purpose  of  defrauding  his  creditors,  on 
that  day  made  a  voluntary  conveyance  of 
the  property  here  in  controversy  to  his 
said  wife  and  infant  children.  The  prop- 
erty was  described  in  said  bill,  and,  under 
sections  1843,  1845.  Code,  a  lien  was  fixed 
by  the  filing  of  the  bill  against  the  proper- 
ty proceeded  against.  This  proceeding 
resulted  in  a  final  decree  in  favor  of  the 
bank,  canceling  the  conveyance  from  Car- 
riere to  his  wife  and  children,  and  subject- 
ing the  land  to  sale  for  thw  payment  of  the 
complainant's  debt.  Under  thisdecree  the 
land  was  sold  by  a  commissioner  of  the 
chancery  court,  and  at  this  sale  the  Peo- 
ple's Bank  became  the  purchaser. 

It  will  be  seen  that  both  parties  to  thr 
present  litigation  claim  to  have  secured 
the  title  of  Charles  J.  Carriere,  West  claim- 
ing title  under  the  attachment  suit,  and 
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the  bank  ander  the  chancery  proceeding. 
The  regularity  and  validity  of  the  chan- 
cery suit  o{  the  bank  agalnat  Carriere  and 
others  la  not  controverted,  and  it  is  con- 
ceded by  West  that  the  title  of  Carriere 
passed  under  the  sale  thereunder,  unless 
he  (West)  secured  a  title  under  his  attach- 
ment, and  the  sale  under  the  judgment 
rendered  therein.  The  present  suit  was 
commenced  by  West,  who  avers  that  he 
Is  the  owner  and  in  possession  of  the  land, 
and  that  the  claim  of  title  asserted  by  the 
bank  casts  a  cluud  and  suspicion  on  his 
title;  wherefore  he  prays  its  cancellation. 
The  bank  answered  the  bill,  and  also  ex- 
hibited a  cross-bill,  by  which  It  seeks  to 
cancel  the  title  of  West  as  a  cloud  upon  its 
title.  On  final  hearing  the  court  dismissed 
the  original  and  croBs-bills,  and  both  par- 
ties appeal. 

Two  questions  are  presented  by  the  rec- 
ord :  (1)  In  whom  is  the  title  of  Carriere 
vested?  (2)  Is  the  holder  of  that  title  en- 
titled to  a  decree  canceling  that  o{  his  ad- 
versary. The  cross-bill  exhibited  by  the 
People's  Bank  avers  that,  at  the  date  of 
the  levy  of  the  attachment  sued  out  by 
West  against  Carriere,  the  lands  in  contro- 
versy were  not  wild,  uncultivated,  or  unoc- 
cupied, but  that  they  were  then  occupied 
as  a  residence  by  Carriere  and  his  family. 
This  allegation  of  the  cross-bill  Is  not  de- 
nied, and  its  truth  must  be  accepted  as  es- 
tablished, if  it  be  competent  to  aver  the 
fact  in  this  proceeding. 

Section  2424  of  our  Code  prescribes  how 
writs  of  attachment  shall  be  levied  upon 
real  estate.  It  provides  that  "every  writ 
of  attachment  shall  be  ext-cuted  in  the  fol- 
lowing manner:  that  is  to  say,  in  case  of 
a  levy  on  real  estate,  the  officer  shall  go 
to  the  hov«e  or  land  of  the  defendant,  or 
to  the  pei-son  or  bouse  of  the  person  in 
whose  possession  the  same  may  be,  and 
then  and  there  shall  declare  that  he  at- 
taches the  same,  at  the  snit  of  the  plain- 
tiff in  the  writ  named.  But,  in  the  event 
the  land  is  wild,  uncultivated,  or  nnocca- 
pled,  a  return  upon  the  writ,  by  the  prop- 
er officer,  that  he  has  attached  the  land, 
giving  a  description  thereof  by  numbers, 
metes  and  bounds,  or  otherwise,  shall  be  a 
sufficient  levy,  without  going  upon  the 
land."  Section  2425  declares  that  "the 
officer  serving  an  attachment  shall  make 
a  fall  return  thereon  of  all  his  proceedings, 
on  or  before  the  return-day  of  the  writ. " 

The  contention  of  the  bank  is  that  the 
levy  ol  the  writ  of  attachment,  as  shown 
by  the  return  of  the  officer,  was  Invalid, 
and  fixed  no  lien  upon  the  land ;  that  the 
only  act  done  by  the  officer  was  to  note 
the  levy  on  the  writ;  and,  while  this 
would  have  been  sufficient  to  fix  the  lien  if 
the  land  had  been  "wild,  uncultivated,  or 
unuccapied, "  it  had  no  effect  upon  the 
property  in  controversy,  since  it  was  at 
the  time  of  the  levy  occupied  by  the  defend- 
ant in  attachment,  and  his  family.  West 
responds  to  this  assault  by  replying  that 
the  defect  in  the  levy,  if  any  exists,  is  a 
mere  irregularity  which  might  have  been 
and  was  waived  by  the  defendant ;  and 
again  that,  in  this  collateral  controversy, 
it  is  not  competent  for  the  bank  to  attack 
the  validity  or  effect  of  the  judgment  in  the 
attachment  suit,  which,  as  he  toutends, 


adjudicated  the  validity  of  the  levy,  and 
condemned  the  land  to  sale  for  the  debt 
found  due  to  him. 

We  have  examined  many  cases  touching 
the  position  assumed  by  counsel  for  West, 
and  though  the  rule  is  very  generally  de- 
clared to  be  that  mere  irregularities  In  the 
proceedings  cannot  be  availed  of  by  third 
persons,  or  by  the  defendant  himself  in  a 
collateral  controversy,  it  is  not  clear  what 
defects  are  to  be  considered  as  irregulari- 
ties only,  within  the  rule  announced.  The 
earlier  South  Carolina  Reports  contain 
many  cases  In  which  the  distinction  is 
drawn  between  those  omissions  or  defects 
which  are  considered  irregularities  only, 
and  those  which  are  held  to  vitiate  the 
proceeding's,  and  entitle  third  persons  to 
contest  the  validity  of  the  Judgment. 

It  has  been  held  in  that  state  that  the 
following  directs  are  irregularities  only, 
and  do  not  annul  the  judgment:  An  omis- 
sion by  the  plaintiff  to  make  affidavit  of 
his  debt,  (Foster  v.  Jones,  1  McCord,  116;) 
omitting  togivetherequisitebond,  (Cham- 
bers V.  McKee,  1  Hill,  S.  C,  229;)  In  giv- 
ing the  attachment  bond  in  double  the 
debt,  instead  of  double  the  damage  or 
sum  sued  for,  (Chamberford  v.  Hall,  3  Mc- 
Cord, 945;)  the  omission  of  the  magis- 
trate to  return  into  court  the  attachment 
bond,  (Kincaid  v.  Neall,  Id.  201.) 

On  the  other  hand,  it  has  been  decided  in 
the  same  state  that  the  following  defects 
are  fatal  to  the  validity  of  the  judgment, 
and  that  junior  attachers  may  set  aside 
the  prior  attachment,  and  subject  the 
property  to  their  demands:  An  illegaJI 
service  of  the  writ,  (Byne  v.  Byne,  1  Kich. 
Law,  488;  Gardner  v.  Hnst,  2  RIoh.  Law. 
601 ;)  suing  out  a  writ  against  oni*  not  lia- 
ble to  that  process,  (Weyman  v.  Murdock, 
Harp.  126:)  that  the  cause  of  action  is  not 
suable  by  attachment,  (Sargreant  v.  Helm- 
bold,  Id.  219;)  a  writ  (*su?'i  by  one 
partner  against  another  on  a  partnership 
demand,  (Rice  v.  Beers,  1  Rice,  Dig.  75;) 
that  thefund  has  not  been  attached,  (Bur- 
rell  V.  Letson.  1  Strob.  239.)  In  Louisiana 
it  has  been  decided  that  a  junior  attacher 
cannot  intervene  to  allege  informality  in 
the  senior  proceedings  consisting  in  a  fail- 
ure of  the  first  attacher  to  make  the  affi- 
davit required  by  law,  the  affidavit  being 
a  substantial  compliance  with  thestatute. 
Clamageran  v.  Bucks,  4  Mart.  (N.  8.)  487. 

It  seems,  however,  to  be  very  generally 
held  that  a  junior  attacher  or  other  third 
perHon  may  show  that  the  officer  tailed  to 
make  a  valid  levy  upon  the  property  at- 
tached. In  Bank  v.  McDonald,  46  Mo.  31, 
after  the  return-day  of  an  execution,  the 
creditor  sued  out  a  writ  of  garnishment, 
(not  being  permitted  by  the  statute  so  to 
do,)  and  the'  garnishee  appeared  and  an- 
swered, and  submitted  to  judgment.  An- 
other creditor  subsequently  sued  out  his 
writ  of  garnishment,  and  served  it  upon 
the  same  garnishee.  It  was  held  that  he 
could  show  the  Invalidity  of  the  first  gar- 
nishment, and  the  fund  was  directed  to  be 
paid  to  him. 

In  the  following  cases  junior  attachers 
have  been  given  priority  over  prior  at- 
tachers because  of  the  defects  named  in  the 
first  proceedings:  In  Stone  v.  Miller,  62 
Barb.  430,  because  the  officer  levying  the 
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first  writ  failed  to  leave  a  copy  of  the  writ 
with  the  party  in  whose  possession  the 
goods  were  foand,  as  directed  by  statute; 
in  Lindau  v.  Arnold,  4  Strob.  290,  because 
a  domestic  attachment  had  been  issued 
for  $50,  when  the  statute  authorized  sacb 
attachments  to  run  tor  not  more  than  $20; 
where  the  debt  of  the  first  attacher  was 
not  due  at  the  time  of  the  commencement 
of  bis  action,  (Henderson  v.  Thornton,  .S7 
Miss.  448;  Wallier  v.  Robert8,4  Rich.  Law, 
661;)  where  the  officer  fails  to  levy  the 
writ  upon  real  estate  in  the  manner  re- 
quired by  law,  as  by  falllnR  to  j^ve  the  de- 
fendant a  copy  of  tbe  writ,  or  to  go  upon 
the  land,  nr  to  levy  In  tbe  presence  of  wit- 
nesses, (Schwartz  v.  Cowell,  71  Gal.  306, 12 
Pac.  Rep.  252:  Watt  v.Wright,«6  Cal.202,5 
Pac.  Rep.  91 ;  Tiffany  v.  Glover,  8  G.  Greene, 
387;  Sherman  v.  Bank,  6«  Miss.  648,  6 
South.  Rep.  601 ;)  or  because  the  officer 
failed  to  take  possession  of  personal  prop- 
erty- levied  on.  (Gates  v.  FUnt,  39  Miss. 
866.) 

Onr  own  case  of  Sherman  y.  Bank,  In  66 
Miss.  64S,  6  South.  Rep.  501,  might  have 
been  sufficient  for  the  decision  of  thisques- 
tion,  but  in  that  case  there  was  no  service 
upon  or  appearance  by  the  defendant,  and 
it  is  contended  here  by  counsel  for  West 
that  the  appearance  and  confession  of  Judg- 
ment by  Carriem  was  a  waiver  of  any  de- 
fect appearing  in  tbe  levy.  We  have  there- 
fore cited  other  cases  to  show  that  such 
appearance  and  waiver  cannot  cure  defects 
of  this  character.  The  point  here  made 
was  insisted  upon  in  the  case  of  Gardner 
V.  Hnst,  2  Rich.  Law.  601,  and  the  court 
said :  "Such  lUegal  service  creates  no  lien 
in  caBes  of  attachment.  If  there  was  no 
lien,  then  the  confession  of  Judgment  by 
Hust  to  Miller  is  not  tbe  revival  of  a  lien 
by  waiving  an  irregularity,  but  tbe  crea- 
tion of  a  lien  by  relation  back  to  the  illegal 
service.  If  the  levy  had  been  set  aside  at 
the  Instance  of  Hust,  and  it  had  been  a 
mere  irregularity,  then  it  may  be  that,  as 
between  him  and  Miller,  he  might,  by  cun- 
fessing  Judgment,  waive  the  irregularity 
and  remove  the  objection  to  the  levy.  He, 
at  least,  would  not,  after  the  confession, 
be  allowed  to  question  the  regularity  of 
tbe  previous  proceedings.  But  the  doc- 
trine contended  for  in  this  case,  that  such 
waiver,  by  relation  back, can  defeat  rights 
which  had  accrued  in  the  mean  time,  has 
no  support  from,  any  case  or  any  legal  an- 
alogy. In  this  view  of  tbe  case.  Miller's 
confession  of  judgment  can  only  (as  to 
Gardner)  be  regarded  as  a  common  confes- 
sion, and  has  no  lien  except  that  ci-eated 
by  the  H.  lb.,  which  was  not  lodged  until 
October.  In  the  mean  time  Gardner  had 
acquired  a  lien  by  bis  attachment. " 

It  will  be  noted  thatour  statute  requires 
tbe  officer  to  return  Into  court  the  writ, 
with  a  full  return  thereon  "of  all  bis  pro- 
ceedings. "  Tbe  officer  here  returned  that 
he  levied  the  writ  upon  the  lands  described, 
and  executed  It  personally  upon  the  de- 
fendant, and  gave  him  a  copy.  It  is  not 
stated  that  the  officer  went  upon  the 
lands,  or  to  the  house  or  person  in  whose 
possession  they  were,  and  then  and  there 
declared  the  levy  of  tbe  writ.  It  does  not 
appear  that  the  defendant  was  notified 
that  a  levy  had  been  made.    All  that  was 


done  was  to  indorse  a  levy  of  the  land  up- 
on the  writ,  and  to  serve  the  defendant 
with  a  copy  of  tbe  writ.  We  must  assume 
that  the  officer's  return  contains  a  full 
statement  of "  all  that  ho  did  in  the  execu- 
tion of  the  writ, "  and,  if  this  be  true,  no 
levy  was  made  upon  the  land.  It  is  by 
the  levy  that  the  lien  arises,  and  that  is 
not  a  legal  levy  which  does  not  conform. 
In  substance  at  least,  to  the  statutory  re- 
quirements. The  Judgment  of  the  court 
cannot  create  a  lien  operating  retroactive- 
ly so  as  to  cut  out  intervening  rights  of 
others.  It  can  only  give  effect  to  a  Hen 
already  secured  by  conformity  to  the  law 
by  which  it  Is  provided.  The  Pei>ple's 
Bank,  by  the  Institution  of  Its  suit  in 
charce  -y,  secured  a  Hen  upon  the  property 
at  a  ti  lie  when  no  sufficient  levy  had  been 
made  of  the  attachment  writ,  and  the 
title  derived  by  it  under  the  decree  In  that 
cause  related  back  to  the  Inception  of  the 
lien.  Tbe  consequence  is  that  the  bank, 
and  not  West,  secured  the  title  of  Carrlere. 

The  remaining  question  Is  whether  tbe 
bank  Isentltled  to  havecancellation  of  the 
title  of  West  in  this  proceeding.  West  by 
his  bill  avers  that  the  title  to  the  proper- 
ty was  in  Carriere  at  the  time  his  writ  of 
attachment  was  issued  and  served.  The 
chancellor  dismlBsed  the  bill  of  West,  be- 
cause he  thought  the  children  of  Carriere 
(grantees  in  the  conveyance  made  by  Car- 
riere on  the  24th  of  May,  1884)  were  neces- 
sary parties  to  the  bill.  He  then  dismissed 
the  cross-bHl  of  the  People's  Bank,  because 
the  complainant  therein  had  a  full  and 
complete  remedy  at  law  to  recover  the 
property  described,  and  because  it  denied 
the  title  to  have  been  in  Carriere  at  the 
time  of  the  levy  of  the  writ  of  attachment. 
In  this  we  think  the  court  erred.  It  is 
true  that  the  answer  denies  the  title  to 
have  been  in  Carriere,  but  tbe  effect  of  this 
denial  is  qualified  and  explained  by  the 
statements  of  the  answer  and  cross-bill. 
In  which  it  clearly  appears  that  the  con- 
veyance of  May  24th,  which  had  been  can- 
celed at  the  suit  of  tbe  bank,  was  the 
foundation  of  tbe  denial.  Manifestly  tbe 
whole  controversy  between  the  bank  and 
West  Is  as  to  which  party  acquired  the 
title  of  Carriere.  Both  parties  admit  that 
he  once  had  title,  and  both  claim  to  have 
derived  that  title.  It  is  well  settled  in  this 
state  that  one  who  seeks  cancellation  of  a 
cloud  upon  his  title  must  show  that  be  is 
the  owner  of  the  land  in  controversy. 
But,  where  both  parties  claim  under  a 
common  source,  there  is  an  admission  by 
each  that  tbe  title  was  in  that  source,  and 
this  is  sufflcientto  uphold  tbe  right  of  that 
party  who  proves  that  be  baa  secured 
that  title  to  the  relief  of  cancellation.  If 
the  bank  were  suing  West  in  ejectment  for 
the  recovery  of  the  land,  it  might  show 
that  he  claimed  under  Carriere,  and  then 
that  it  was  the  true  owner  of  his  title. 
This  being  proved,  a  recovery  would  be 
bad  by  the  bank,  without  any  other  proof 
of  title  in  Carriere.  Gordon  v.  isizer,  89 
Miss.  806;  Smith  y.  Otley,  26  Miss.  291; 
Griffin  V.  Sheffield,  38  Miss.  359. 

Nordo  we  think  that  the  cross-bill  should 
have  been  dismissed  on  tbe  ground  that 
the  complainant  therein  might  by  eject- 
ment try  the  validity  of  the  title  of  West, 
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who  Is  In  poBBeseion  of  the  land.  The 
right  iB  conferred  by  statute  (Code,  §  1838) 
upon  the  real  owners,  "  whether  such  real 
owner  be  in  possession,  or  be  threatened 
to  be  disturbed  in  his  possession,  or  not," 
to  cancel,  to  have  cancellation  decreed,  of 
any  conveyance  or  evidence  of  title,  or  any 
claim  or  pretense  of  claim  of  title,  "which 
may  cast  doubt  or  suspicion  on  the  title 
of  the  real  owner."  It  has  sometimes 
been  declared  by  the  court  that  the  jurisdic- 
tion conferred  upon  courts  of  chancery 
should  not  be  exercised  to  try  conflicting 
legal  titles.  In  Huntington  v.  Allen,  44 
Miss.  663,  many  expressions  of  this  sort 
were  used,  but  the  court  finally  disposed 
of  the  case  by  doing  precisely  what  it  de- 
clared should  not  be  done, — putting  its 
conclusion  upon  the  invalidity  of  the  com- 
plainant's title.  But  we  are  not  aware  of 
any  case  in  which,  a  clear  legal  or  equita- 
ble title  being  shown  in  the  complainant, 
the  court  has  declined  to  cancel  the  adver- 
sary title  or  claim  on  the  ground  that  it 
is  in  form  a  legal  title,  or  because  of  its  ap- 
parent strength  or  weakness.  In  Glazier 
V.  Bailey,  47  Miss.  396,  the  court  refused  to 
Intervene  because  there  was  already  pend- 
ing an  action  of  ejectment  in  which  the 
titles  of  the  parties  could  be  tested.  We 
know  of  no  line  by  which  the  jurisdiction 
of  the  Courtis  limited  other  than  that  pre- 
scribed by  the  law  which  confersit.  When 
thecomplainantshowsa  perfect  title,  legal 
or  equitable,  and  the  title  of  the  defendant 
is  shown  to  be  invalid,  it  is,  in  the  nature 
of  things,  a  cloud  upon  the  title  of  com- 
plainant, and  should  be  canceled.  The  de- 
creedlsmissingthecrosB-billof  the  People's 
Bank  must  be  reversed.  A  decree  will  be 
entered  here,  granting  the  relief  prayed  by 
it,  and  Canceling  the  title  derived  by  West 
under  his  attachment  proceeding  as  a  cloud 
upon  the  title  by  the  bank. 
Decree  accordingly. 

(ff7  Hlsa.  684) 

Madison  County  v.  Beown  et  al. 

(Supreme  Court  of  litUslssippl.    May  19, 1890.) 

Railboui  Aid  Bonds— Election — Supbrvisoes' 
Ketckn — Bona  Fide  Holder. 
On  a  question  as  to  the  validity  of  certain 
bonds  issued  by  a  county  to  a  railway  company,  it 
was  claimed  that  the  issue  was  not  authorized  by 
two-thirds  of  the  qualified  voters,  as  required  by 
Const.  Miss.  art.  13,  §  14,  and  that  such  fact  would 
appear  from  an  inspection  of  the  registration  lists. 
The  board  of  supervisors,  in  the  performance  of 
their  duties,  had  declared  that  two-tblrds  of  the 
voters  had  voted  for  the  measure.  Held,  that  a 
purchaser  was  not  required  to  go  behind  such  re- 
turns, and  one  who  purchased  for  value,  without 
actual  notice  of  the  wrongfulness  thereof,  was  en- 
titled to  recover. 

Appeal  from  chancery  court,  Madison 
county ;  Warbbn  Cowan,  Chancellor, 

E.  E.  Baldwin,  for  appellants.  W.  P.  & 
J.  B.  Harris  and  i*'.  B.  Pratt,  for  appellees. 

Woods,  C.  J.  The  board  of  supervisors 
of  Madison  county  exhibited  their  original 
bill  in  the  chancery  court  of  that  county  for 
the  purpose  of  enjoining  the  further  pay- 
ment of  any  of  the  bonds  issued  by  said 
county  to  the  Vicksburg,  Canton  &  Yazoo 
City  Railroad  Company.  The  gravamea 
of  complainants'  bill  is  that  these  bonds 
aie  invalid  because  the  subscription  to  the 


capital  stock  of  said  railroad  company, 
and  the  issuing  of  the  bonds,  were  not 
made  after  two-thirds  of  thequalified  vot- 
ers had  signified  their  assent  thereto,  as  re- 
quired by  the  constitution  of  the  state, 
and  the  act  of  the  legislature  passed  in 
that  behalf.  The  bill  does  not  deny  that 
the  respondents  are  bona  Sde  holders  of  the 
bonds,  and  without  notice  of  the  alleged 
irregularity  complained  of  as  rendering 
the  bonds  invalid  ;  but  the  ground  relied 
upon  in  the  bill  is  that  the  respondents, 
though  Innocent  purchasers,  without  no- 
tice, in  the  usual  acceptation  of  that  term, 
are  yet  not  to  be  protected,  for  the  reason 
that  their  innocence  in  this  case  is  only  and 
really  their  ignorance  of  the  essential  fact, 
as  is  a1]eged,tbat  less  than  two-thirds  of  the 
qualified  voters  of  the  county  assented  to 
thesubscriptiontothe  capitalstock  of  said 
railroad  company,  and  that  this  essential 
fact  was  and  is  a  matter  of  public  record, 
equally  accessible  to  all  persons,  being 
contained  in  the  registration  lists  of  the 
voters  of  the  county.  In  other  words, 
this  is  the  underlying  proposition  on 
which  the  contention  of  the  bill  of  com- 
plaint rests,  viz.:  That,  though  an  elec- 
tion was  conducted  under  the  forms,  and 
In  accordance  with  the  provisions,  of  the 
act  of  the  legislature;  though  'Uie  board 
of  supervisors  examined  the  returns  made 
to  it  by  the  officers  who  managed  the 
election,  and,  as  the  result  of  such  exam- 
ination, determined  that  two-thirds  of  the 
qualified  voters  of  the  county  had  assent- 
ed to  the  subscription ;  and  though  the 
recitals  in  the  face  of  the  bonds  declare 
that  two-thirds  of  the  qualified  voters 
had  cast  their  ballots  in  favor  of  such  sub- 
scription,— nevertheless  the  bonds  are  in- 
valid, even  in  the  hands  of  bona  Sde  hold- 
ers without  notice,  for  the  reason  that  the 
board  ol  supervisors  had  no  authority  and 
power  to  ascertain,  determine,  and  de- 
clare the  essential  fact  that  the  requisite 
two-thirds  of  thequalified  voters  had  as- 
sented to  the  subscriplJon,  this  essential 
fact  being  referable  to,  and  determinable 
alone  by, a  fixed  standard,  to-wit,  the  reg- 
istration lists  of  the  voters  of  the  county. 
This  summary  epitomizes  the  substance  of 
the  bill  of  complainants.  To  this  bill  the 
respondents  presented  their  demurrer, 
which  by  the  court  below  was  sustained 
and  from  this  action  an  appeal  was  taiien 
to  this  court. 

The  magnitude  of  the  question,  and  the 
largeness  of  the  interests  involved  in  the 
determination  of  the  issue  thus  made  up, 
has  led  us  to  a  review  of  the  jurisprudence 
of  this  state  on  this  subject,  though  the 
same  had  long  been  regarded  as  settled 
upon  an  immovable  basis. 

Counsel  for  appellants,  in  argument,  con- 
cedes that  the  controversy,  in  several 
causes  determined  in  this  court,  has  been, 
apparently,  decided  adversely  to  the  views 
advanced  by  complainants;  but  we  are 
pressed  to  enter  upon  a  revision  or  modi- 
fication of  the  former  adjudications  on  the 
idea  that  the  identical  question  now  sub- 
mitted to  us  has  been  passed  upon  recently 
by  the  supremecourt  of  the  United  States, 
with  the  result  of  that  tribunal  departing; 
or  receding  from  its  long  line  of  decisions, 
beginning  with  Knox  Co.  t.  Aspinwall, 
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21  How.  539,  and  we  are  referred  to  tbe 
case  of  Dixon  Co.  v.  Field,  111  U.  S.  88, 
4  Sup.  Ct.  Rep.  316,  and,  eBpeclally,  Lake 
Co.  V.  Grabam,  180  U.  S.  674,  9  Sup.  Ct. 
Bep.  654,  as  Bupportinj;  tbe  views  of  appel- 
lante'  counsel. 

A  careful  examination  of  the  facts  of 
these  two  'last-named  cases,  and  of  the 
opinionsof  the  court  on  these  fa^ts, shows 
that  In  each  there  was  a  constitutional 
limitation  imposed  upon  the  power  of  the 
counties,  over  which  they  might  not  pass, 
in  malcing  subscriptions  to  tbe  stoclc  of 
railroad  companies,  and  that  this  llmlta> 
tlon  was  determinable,  by  every  person, 
by  a  fixed,  absolute  standard,— by  refer- 
ence to  a  self-evidencing  public  record,  to- 
wlt,  the  assessment  rolls  of  the  counties. 
A  constitutional  provision  imposed  an  un- 
qualified limit  upon  the  power  of  the  coun- 
ties, and  this  limit  was  to  be  ascertained 
and  determined  by  reference  to  a  fixed 
standard,— a  public  record  which  wasmade 
of  absolute  verity.  In  these  cases  it  was 
held  by  the  supreme  court  of  the  United 
States  that  the  essential  fact,  as  to  due 
observance  of  the  constitutional  limita- 
tion, was  to  be  ascertained  and  deter- 
mined, not  by  the  officers  to  whom  the  ex- 
ecution of  the  power  was  delej^ated,  but 
by  reference  to  a  standard  fixed  by  law, — 
a  public  record ;  that  the  essential  fact,  as 
to  whether  the  limit  of  a  certain  rate  per 
centum  on  the  aasessed  valuation  of  the 
taxable  property  of  the  counties  had  been 
observed,  was  to  beascertained  and  deter- 
mined only  by  reference  to  the  assessment 
roll  itself.— a  record  made  by  law  of  abso- 
lute verity  for  the  ascertainment  and  de- 
termination of  such  essential  fact.  In  such 
cases  there  are  no  returns  of  an  election  to 
be  made  to  a  certain  tribunal,  there  Is  no 
canvass  of  such  returns,  there  is  no  de- 
termination thereon,  and  there  is  no  dec- 
laration of  any  final  Judgment  by  such 
tribunal.  There  is  only  need  of  reference 
to  the  fixed  standard  to  ascertain  and  de- 
termine the  essential  fact;  and  this  stand- 
ard, spealcing  for  itself,  and  without  any 
assistance  from  any  tribunal,  with  abso- 
lote  verity,  is  open  to  all,  and  equally  ac- 
cessible to  all,  and  its  voice  is  equally  dis- 
tinct, in  Its  declaration  of  essential  facts. 
In  tbe  ears  of  all.  In  cases  of  this  class 
the  county  is  never  estopped  to  deny  the 
validity  of  bonds  Issued  in  disregard  of 
constitutional  limitation. 

That  the  distinction  was  clearly  in  the 
mind  of  the  supreme  court  of  the  United 
States  in  Its  opinion  In  the  case  of  Lalce 
Co.  ▼.  Graham,  130  U.  S.  674,  9  Sup.  Ct. 
Bep.  654,  (the  latest  ease  on  this  subject 
determined  in  that  court,  on  which  appel- 
lants' counsel  relies,)  is  manifest  when  Mr. 
Justice  Lamar,  as  the  organ  of  the  court, 
says:  "The question  here  Is  distinguish- 
able from  that  in  the  cases  ["election 
cases, "as we  denominate  them, for  con- 
venience] relied  on  by  counsel  for  defend- 
ant In  error.  In  this  case  the  standard  of 
validity  is  created  by  the  constitution.  In 
that  standard,  two  factors  are  to  be  con- 
sidered,—one,  the  amount  of  assessed 
value;  and  the  other,  the  ratio  between 
that  assessed  valueand  the  debtproposed. 
These  being  exactions  of  the  constitution 
Jtselt.  It  is  not  within  the  powei-  of  a  leg- 


islature to  dispense  with  tbem,  either  di- 
rectly or  indirectly,  by  the  creation  of  a 
ministerial  commission  whose  finding  shall 
be  taken  in  lieu  of  the  facts."  In  that  case, 
the  constitution  having  fixed  an  al)Bolute 
standard  of  ascertainment  and  determi- 
nation, the  legislature  could  not  legally 
make  provision  for  a  tribunal  of  ascer- 
tainment and  determination,  whose  find- 
ing of  the  essential  facts  should  take  the 
place  of  the  unvarying  constitutional 
standard.  In  that  case,  as  was  said  by 
Mr.  Justice  Matthews,  speaking  for  the 
court  in  Dixon  Co.  v.  Field,  111  U.  S.  83,  4 
Sup.  Ct.Rep.815:  "Nothing  In  the  way  of  in- 
quiry, ascertainment,  or  determination  as 
to  thatfact[the  assessed  value  of  the  prop- 
erty as  shown  by  tbe  record]  is  submitted 
to  the  county  officers.  They  are  bound,  it 
is  true,  to  learn  from  the  assessment  what 
the  limit  upon  their  authority  is,  as  a  nec- 
essary preliminary  in  the  exercise  of  their 
functions,  and  the  performance  of  their 
duty;  but  the  information  is  for  them- 
selves alone.  All  the  world  besides  must 
have  it  from  the  same  source,  and  forthem- 
selves.  The  fact  as  it  is  recorded  In  the  as- 
sessment itself  is  extrinsic,  and  proves  it- 
self by  inspection,  and  concludes  all  deter- 
minations that  contradict  It. " 

It  thus  appears  with  perfect  clearness, 
we  think,  that,  in  the  two  cases  we  are 
considering,  the  supreme  court  of  the 
United  States  has  not  designed  to  overrule, 
and  has  not  in  fact  overruled,  the  line  of 
cases  which  bold  that  the  determination 
and  declaration  of  the  tribunal  to  which 
authority  has  been  given  to  ascertain 
what  had  been  done  preparatory  to,  and 
as  a  condition  precedent  to,  its  own  ac- 
tion, and  whose  duty  it  was  to  issue  the 
bonds  If  the  conditions  precedent  were  as- 
certained to  have  been  met,  shall  estop  the 
municipality  or  county  issuing  the  bonds 
from  denying  their  validity  when  the 
bonds  in  their  body  contain  recitals  of  the 
essential  facts,  and  when  they  are  found  In 
tbn  hands  of  boaa  Sde  holders. 

These  two  cases  of  Dixon  Co.  v.  Field 
and  Lake  Co.  v.  Graham  belong  to  the 
genvs  which  includes  the  case  of  Knox  Co. 
V.  Aspinwall,  21  How.  539,  and  the  cases. 
In  our  own  state,  of  Vicksburg  v.  Lom- 
bard. 51  MIbs.  Ill;  Cutler  v.  Supervisors, 

56  Miss.  115;  and  Supervisors  v.  Paxton, 

57  Miss.  701;  but  to  a  different  species. 
The  distinction  in  the  classes  of  cases  is 
plainly  marked,  and  readily  distinguished. 
We  have  already  considered  one  class. 
Let  us  now  examine  the  other,  and  note 
theiDdicia  which  differentiate  this  from  the 
class  just  examined. 

It  will  simplify  the  further  argument, 
and  will  aid  the  discussion  of  the  remain- 
ing branch  of  the  case,  as  we  have  marked 
it  for  consideration,  to  say  here  that  the 
ascertainment  and  determination  of  the 
limitation  of  our  own  constitution  upon 
legislative  authority,  and  county  power 
to  issue  bonds,  in  election  cases  similar  to 
the  one  at  bar,  is  not  referred  by  the  or- 
ganic law  to  any  absolute,  fixed  standard. 
There  is  no  creation,  or  hint  of  any  crea- 
tion, in  section  14,  art.  12,  of  the  constitu- 
tion, of  any  fixed  standard,  by  referenceto 
which  the  limitation  Imposed  in  that  sec- 
tion and  article  will  be  self-evidencing.   In 
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thecaseslnllin.  S.  and  130  U.  S.,tbe  conntl- 
tution  made  the  aB:^ssment  roll  tbe  unra- 
rj'lng:  standard  ot  ascertainment  and  deter- 
minatton,  whereas,  in  the  provision  cited 
In  our  lundamental  law,  a  variable  and 
constantly  changing  registration  list  Is 
not  declared  to  be  the  fixed  standard,  Im- 
porting absolute  verity.  In  the  very  nat- 
ure of  things,  it  Is  Incredible  that  the  con- 
si  tution  designed  to  make  an  ever  cbang- 
lug,  never  accurate,  registration  Hat  tbe 
fixed  standard  ol  ascertainment  and  de- 
termination. It  should  be  borne  In  mind 
that  ftblB  registration  list  is  itself  but  a 
piece  of  evidence  which  tends  only  to 
show  what  is  the  true  voting  population, 
and  that  it  is  subject  to  contradiction  and 
overthrow,  even  when  offered  In  evidence. 
Returning  now  to  the  point  before  us, 
we  ask,  whatarethe  characteristics  distin- 
guishing the  class  nt  cases  which  appellees' 
counsel  Insist  embraces  the  cnse  at  bar, 
and  which,  for  convenience,  may  be  de- 
nominated "election  cases,  "from  the  class 
embracing  Dixon  Co  v.  Field  and  LakeOo. 
V.  Graham?  It  may  be  said  generally 
that,  where  power  Is  conferred  upon  a  mu- 
nicipality or  county  to  make  subscription 
for  stock,  and  to  issuebouds  therefor,  after 
the  requisite  number  of  qualified  voters 
have  assented  thereto  at  an  election  legal- 
ly held,  and  where  the  returns  of  such  elec- 
tion are  to  be  made  to  a  designated  tribu- 
nal, clothed  with  the  power  of  making 
such  subscrip  ion,  and  of  issuing  such 
bonds,  if  the  conditions  precedent  to  this 
action  have  been  complied  with,  then,  and 
in  every  such  case,  there  is  no  absolute 
standard  for  testing  the  constitutional 
limitation,  and  the  case  falls  not  into  the 
small  and  comparatively  modem  class, — 
examples  from  which  we  have  seen  In  Dix- 
on Co.  v.  Field  and  Lake  Co.  v.  Graham, 
— but  into  the  large  and  well-known  class 
in  which  the  limitation  Is  ascertained  and 
determined  without  recourse  to  a  fixed, 
absolute  standard.  In  this  class  of  cases, 
there  must,  nevertheless,  be  some  ascer- 
tainment and  determination  of  the  essen- 
tial facts  authorizing  the  subscription  be- 
fore it  can  be  made,  and  before  the  bonds 
can  be  issued.  Indeed,  no  subscription 
can  be  made,  or  any  bonds  issued,  until 
there  has  be«'n  investigation,  ascertain- 
ment, and  determination  of  the  essential 
facts  which  are  necessary  to  beestablished 
as  preliminary  and  prerequlHlte  to  the  ac- 
tion of  the  tribunal  which  Is  charged  with 
the  execution  of  the  power  of  making  the 
subscription,  and  of  issuing  the  bonds. 
By  what  or  by  whom  is  this  investigation, 
ascertainment,  and  determination  of  tne 
preparatory  and  essential  facts  to  be 
made?  Indisputably,  not  by  any  infalli- 
ble standard  Imbedded  in  the  constitution 
itself,  for  there  Is  none  such ;  but,  manifest- 
ly and  of  necessity,  by  some  tribunal  cre- 
ated for  that  purpose,  and  competent  for 
the  task,— a  tribunal  which  must  bear 
and  compare  the  evidence  as  to  the  tacts, 
and  which  must  investigate,  determine, 
and  pronounce  Judgment.  What  tribunal, 
then?  Incontestably,  that  tribunal  to 
which  the  election  returns  are  to  be  made, 
and  by  which  the  subscription  for  stock  Is 
to  be  made,  and  the  bonds  Issued.  This  is 
tbe  only  tribunal  provided,  and,  ex  vi  ter- 


mint,  it  is  the  one  charged  with  the  power 
and  duty  of  ascertaining  and  determining 
in  reference  to  the  essential  fact  of  assent 
by  the  constitutional  number  of  qualified 
voters.  Moreover,  to  hold  that  this  tri- 
bunal shall  not  ascertain  and  finally  deter- 
mine, but  that  this  ascertainment  and  de- 
termination Is  to  remain  forever  open  to 
dispute  and  adjudication,  so  long  as  any 
given  bonds  remain  outstanding,  would  be 
effective  to  frustrate  the  public  purpose 
of  aiding  the  development  of  the  country 
by  extending  municipal  or  county  assist- 
ance to  projected  railroads;  for  bonds 
whose  validity  was  pei-petuallydlsputable 
would  have  no  marketable  or  other  value. 
iSee  Coloma  v.  Eaves,  92  U.  S.  484. 

Beginning  with  Knox  Co.  T.  Aspinwall, 
21  How.  53t),  and  running  through  a  long 
line  of  cases  ending  with  Township  of  Ber- 
nards V.  Morrison,  10  Sup.  Ct.  Rep.  33.S,  In 
which  Mr.  Justice  Brrweb  delivered  the 
opinion  of  tbe  court,  the  supreme  court  of 
the  United  States  has  uniformly  held  that 
the  ascertainment  and  determination  of 
the  essential  fact  of  tbe  assent  of  the  re- 
quired number  of  voters  requisite  to  au- 
thorize subscriptions  for  stock  and  tbe  is- 
sue of  bonds,  belongs  to  the  tribunal  to 
which  was  confided  the  control  cif  tbe 
matter.  In  tbe  last-named  case,  Mr.  Jus- 
tice Brbwek  observes :  "  While  It  is  true 
that  the  act  does  not  in  terms  say  that 
these  commissioners  are  tu  decide  that  all 
preliminary  conditions  have  been  compiled 
with,  yet  such  express  direction  and  au- 
thority Is  seldom  found  in  acts  providing 
for  the  Issuing  of  bonds.  It  is  enough 
that  full  control  in  tbe  matter  is  given  to 
the  officers  named. "  And  this  conducts  us 
to  the  conclusion  that  there  is  no  founda- 
tion upon  which  to  plant  the  contention 
of  appellants'  counsel  that  the  supreme 
court  of  the  United  States  has  either  over- 
ruled or  modified  any  former  decision 
made  In  that  forum  along  the  line  of  kin- 
dred adjudications. 

There  can  be  no  room  for  skepticism  as 
to  the  true  doctriueln  thisstate.  In  Vicks- 
bnrg  V.  Lombard,  61  Miss.  127,  it  was  said 
"that,  if  the  constituted  authorities  ot 
the  city  put  the  bonds  on  the  market,  ur 
deliver  them  to  the  railroad  company  tor 
sale,  on  the  assertion  that  the  proper  vote 
was  given,  the  city  ought  to  be  estopped 
from  setting  up  against  the  bomi  Ode 
holder  the  plea  that  the  assertion  is  un- 
true. "  In  Cutler  v.  Supervisors,  56  Miss. 
123,  Chief  Justice  Simkall,  speaking  for 
the  court,  said :  "  The  statute  under  which 
these  bonds  were  executed  made  it  tbe  du- 
ty of  the  board  of  supervisors  to  canvass 
the  votes,  and  declare  the  result  of  tbe  elec- 
tion. Their  decision  is  conclusive  on  the 
county  in  a  controversy  between  it  and  a 
boDA  ffde  purchaser  of  the  bonds. "  In  Su- 
pervisors V.  Faxton,  67  Miss.  708, Chief  Jos- 
tlce  Gkobob,  in  speaking  ol  a  part  ot  the 
series  of  bonds  involved  in  the  present  liti- 
gation,said  :  "It  win  benoticed  thatthera 
is  no  attempt  to  shelter  Paxton's  purchase 
under  the  rights  which  the  purchaserfrom 
the  company  may  have  bad,  in  case  hia 
purchase  was  bona  Siie."  The  over- 
whelming force  of  the  two  cases  last  cited 
as  authority  In  the  case  at  bar  will  be  ac- 
knowledged by  every onewhenitlsremem- 
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herd  that  the  bonds  whose  validity  was 
there  osBailed,  and  the  bonds  in  the  case 
belure  us,  are  parte  nt  the  same  issue. 
That  the  coanty  Is  now  estopped  to  deny 
the  validity  of  these  bonds,  in  the  hands  of 
bona,  Ode  pni-cbasers  without  notice,  must 
be  regarded  as  placed  beyond  controversy. 

It  Is  hardly  necessary  to  remark  that 
the  views  herein  ad  vance<l  are  to  be  applied 
only  to  a  case  wherein  the  illegally  issued 
bonds  are  found  in  the  hands  of  innocent 
purchasers  without  notice,  and  that  they 
have  no  reference  to  cases  of  bonds,  is- 
sued wrongfully,  which  have  not  been  put 
upon  the  market,  and  bought  by  innocent 
purchasers  without  notice. 

If,  however,  we  entertained  any  doubt 
as  to  the  weight  and  value  of  the  great 
current  of  authority  on  which  we  rest  our 
opinion,  we  should  (eel  constrained  still 
to  protect  the  rights  of  the  holders  of  the 
bfrnds  in  this  suit.  The  sound  and  whole- 
some rule  of  stare  decisia  becomes,  under 
the  circumstances  of  this  case,  a  righteous 
doctrine,  not  to  be  disparted  from.  On 
the  authority  of  the  ]udgmentof  thiscourt 
in  former  cases,  these  bonds,  as  we  must 
suppose,  have  commended  themselves  to 
prudent  persons  seeking  sate  investment. 
Surely,  then.  In  the  absence  of  all  imperious 
reason  and  authority  lor  change,  this  is 
a  pre-eminently  proper  case  in  which  to 
say,  we  stand  by  the  former  decisions. 

A^rmed. 
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(.Sujyreme  Court  ctf  UUtlisippl    May  19,  1890.) 

T1X-81I.B8— IiBTZK  liASDS— AUDITOK'B  DeBD. 

1.  Acts  Ulaa.  1887,  p.  247,  {  18,  provides  that 
lands  struck  off  to  the  levee  boards  on  sale  for 
taxes  should  be  "exempt  from  state  taxation  for 
levee  purposes  or  otherwise  until  the  same  shall 
be  sold  or  disposed  of  by  the  board:  provided, 
that  any  party  seeking  to  redeem  any  land  so 
struck  oif  to  the  board"  shall  first  pay  all  state, 
county,  and  leree  taxes  that  would  have  been  dae 
on  said  land  if  the  same  had  remained  the  prop- 
erty of  the  person  offering  to  redeem.  Acts  1884, 
p.  182,  M  1,  2,  direct  the  auditor  of  publlo  ao- 
counts  to  deliver  a  quitclaim  deed  of  me  state's 
title  to  levee  lands  purchased  from  the  levee  com- 
missioners of  the  first  district.  Hinds  county,  when 
"all  state,  county,  and  levee  taxes  due  thereon" 
have  been  paid.  HeUL  an  auditor's  deed  of  such 
lands,  given  on  proof  that  all  taxes  had  been  paid 
thereon  up  to  date,  exclusive  of  the  time  they  were 
held  by  the  levee  board,  conveyed  an  indefeasible 
ttUe. 

3.  The  burden  is  upon  the  grantee  of  such  deed 
to  see  that  all  taxes  due  have  bean  paid;  and  a 
deed  received  upon  the  auditor's  assurance  that  all 
taxes  were  paid,  when  in  fact  the  taxes  due  tor 
one  year  were  not  paid,  was  invalid. 

Appeal  from  chancery  court,  Leflore 
county ;    Warrbn  Cowan,  Chancellor. 

Appellant,  Clarissa  Murdock,  bought 
tax-title  to  land  in  controversy  from  the 
state,  and  filed  bill  to  have  same  con- 
firmed. Appellee  Chaffe,  having  acquired 
tax-title  of  levee  board,  contested  with 
the  complainant,  claiming  his  tax-title  to 
be  the  better.  Decree  was  rendered  in 
favor  of  Chaffe,  from  which  this  appeal  is 
prosecuted. 

Rush  A  Gardner  and  Brame  &  Alex- 
ander, for  appellant.  Nugent  &  McWIlHe, 
for  appellees. 


Cooper,  J.  The  first  question  present- 
ed by  the  record  arises  upon  a  construc- 
tion of  the  act  of  March  14, 1884,  entitled 
"An  act  for  the  benefit  of  purchasers  of 
levee  lands  sold  under  the  decree  of 
chancery  court  of  Hinds  county,  first  dis- 
trict, in  case  oF  Joshua  Green  and  others 
ogainst  Hemingway  and  Gibbs,  auditor 
and  treasurer,  and  ex  oScJo  liquidating 
levee  commissioners."  Acts  1884,  p.  182. 
By  the  first  section  of  that  act,  it  is  pro- 
vided that  "the  auditor  of  public  accounts 
be,  and  he  is  hereby,  authorised  and  di- 
rected to  make,  execute,  and  deliver  to  all 
purchasers  of  lands  In  the  liquidating  levee 
district  sold  under  the  decree  of  the  chan- 
cery court  for  the  first  district  of  Hinds 
county,  in  the  case  of  Joshua  Green  and 
others  against  Hemingway  and  Gibbs, 
then  auditor  and  treasurer,  and  ex  uSelo 
liquidating  levee  commissioners,  and  oth- 
ers, and  to  all  persons  claiming  under  said 
purchaser,  by  descent  or  purchase,  a  quit- 
claim of  the  title  of  the  state  to  the  land 
or  lands  sold  nnder  said  decree  by  the  com- 
missioners of  said  chancery  court,  upon 
payment  to  said  auditor  of  the  usual  fees 
for  making  conveyances  by  him  aa  now 
provided  by  law,  if  applied  for  within 
twelve  months  after  the  passage  of  this 
act:  provided,  that  nothing  herein  con- 
tained shall  be  so  construed  as  to  abate 
any  levee  taxes  whatever,  either  liquidat- 
ing or  otherwise,  which  had  accrued  upon 
said  lands, or  any  of  them,  prior  to  the  1st 
day  of  January,  1888,  but,  as  to  all  such 
levee  taxes,  either  paid  or  not  paid,  they 
shall,  if  now  paid  in,  and,  if  not  yet  paid 
in,  they  shall,  when  collected,  be  distrit)- 
uted  by  the  liquidating  levee  commission- 
ers as  now  provided  by  law:  and  pro- 
vided, further,  that  nothing  herein  con- 
tained shall  be  so  construed  as  to  repeal 
any  law  now  In  force,  or  which  may  here- 
after be  passed,  providing  for  the  collec- 
tion of  levee  taxes  upon  any  of  said  lands 
in  the  Mississippi  levee  district,  or  in  the 
district  forthe  board  of  levee  commission- 
ers for  the  Yaxoo-MlBsisslppi  delta:  and 
provided,  further,  that  no  such  quitclaim 
shall  be  made  until  all  liquidating  levee 
taxes,  or  other  levee  taxes,  on  said  lands, 
shall  have  been  paid. "  Section  2  is  as  fol- 
lows: "Said  auditor  of  public  accounts 
shall  not  in  any  case  execute  such  quit- 
claim deed  described  In  the  foregoing  sec- 
tion unless  all  state,  county,  and  levee 
taxes  due  thereon  up  to  the  date  of  the 
execution  of  the  quitclaim  deed  as  afore- 
said shall  have  been  paid :  provided, "  etc. 

This  act  is  an  illustration  of  theconfused 
and  unintelligible  legislation  so  commonly 
seen.  In  which  matters  of  great  impor- 
tance are  dealt  with  without  any  clear 
views  being  entertained  of  the  subject.  It 
is  inconceivable  that  a  definite  purpose, 
clearly  understood,  should  be  so  confus- 
edly stated,  and  so  covered  by,  and  lim- 
ited by,  vague  exceptions  and  provisos. 
Liooking  to  the  three  provisos  to  the  first 
section,  it  seems  probable  that  they  were 
added  to  that  section,  and  then  that  some 
one,  appreciating  the  confusion  thereby 
caused,  introduced  the  second  section  of 
the  act  as  a  substitute  for  them, intending 
to  have  them  eliminated,  hut  that  by  in- 
advertence they  were  left  in  the  act.    It 
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may  be,  however,  that  in  the  course  of 
time  some  specific  purpose  to  which  they 
were  directed  may  be  discovered.  We  are 
unabie  to  conceive  what  office  they  can 
perlorm  that  is  not  covered  by  the  second 
section;  and,  since  they  are  not  supposed 
by  counsel  to  be  operative,  in  any  partic- 
ular direction,  in  reference  to  the  matters 
involved  in  this  cause,  we  deal  with  the 
act  as  consisting  of  the  body  of  the  first 
section  only,  and  the  second  section. 

The  appellee  Chaffe  was  the  purchaser  of 
the  lands  incontroversy  from  Hemingway 
and  Gibbs,  and,  it  is  conceded  by  tbe  ap- 
pellant, was  entitled  to  have  the  quitclaim 
deed  provided  for  by  the  act  upon  pay- 
ment of "  all  state,  county,  and  levee  taxes 
due  thereon  up  to  the  date  of  tbe  execu- 
tion of  said  deed. " 

The  controversy  springs  from  conflicting 
tax- titles, —one  derived  from  a  sale  to  tbe 
state,  and  the  other  from  a  sale  to  the 
levee  board  forleveetaxes.  The  complain- 
ant claims  to  be  the  owner  of  the  title  de- 
rived under  the  sale  to  the  state,  and  seeks 
to  show  its  superiority  over  the  title  de- 
rived from  the  sale  to  the  levee  board, 
which,  she  contends,  is  the  only  title  held 
by  the  defendant.  The  defendant  claims 
to  hold  not  only  the  title  derived  from  the 
Bale  for  levee  taxes,  but  that  he  has  also 
secured  that  arising  from  the  tax-sale  to 
the  state.  The  history  o:  these  titles  is 
as  follows:  (1)  A  sale  to  the  state,  July  6, 
1868;  (2)  sale  to  the  levee  commissioners. 
May  10, 1870;  (8)  sale  to  the  state  under 
act  of  March  1,1875,  (abatement  act,)  May 
10,  187.5.  These  are  the  conflicting  tax- 
titles:  On  December24, 1877, Chaffe  bought 
the  lands  from  Hemingway  and  Gibbs, 
commissioners  of  thecourt  in  case  of  Green 
V.  Gibbs,  and  received  their  conveyance. 
On  January  1,  1885,  the  auditor,  anting 
under  tbe  act  of  March  14, 1884,  executed  a 
quitclaim  of  thestate's  title,  reciting  there- 
in that  all  taxes  then  due  had  been  paid. 
On  December  8, 1886,  the  auditor,  in  con- 
sideration of  the  payment  of  ail  taxes 
then  due,  conveyed  the  lands  to  complain- 
ant, Mrs.  Murdoclt.  Mrs.  Murdock's  con- 
tention Is  that  the  second  section  of  the 
act  of  llarch  14, 1884,  prohibited  the  au- 
ditor from  conveying  by  quitclaim  deed 
the  state's  title  to  the  lands,  unless  all 
taxes  from  and  including  the  year  1875, 
and  up  to  the  year  in  which  the  deed  was 
made,  were  paid.  On  the  other  band, 
Chaffe  contends  that  by  said  section  the 
auditor  was  only  required  to  collect,  or  to 
be  satisfied  by  proof  of  the  fact  that  all 
taxes  accruing  after  the  sale  by  the  liqui- 
dating leveecummissioners  had  been  paid. 
This  is  the  principal  point  of  controversy 
between  the  parties. 

We  are  of  opinion  that  the  construction 
of  the  act  of  18»4  contended  for  by  the  ap- 
pellee Chaffe  is  to  this  extent  correct.  The 
lands  lying  in  the  delta  counties  of  this 
state  have  been  since  the  year  18^  subject 
to  two  systems  of  taxation :  One,  by  the 
state  and  counties,  for  state  and  county 
purposes;  the  other,  under  district  levee 
laws,  tor  raising  funds  to  build  and  main- 
tain levees  for  protection  against  the 
waters  of  tbe  Mississippi  river.  All  lands 
located  in  this  region,  and  owned  by  indi- 
viduals, was  at  the  time  of  the  tax-sales 


above  noted  subject  to  be  sold  for  the  non- 
payment of  either  tax.  If  sold  for  the 
non-payment  of  state  and  county  taxes, 
they  were,  if  not  bought  by  Individuals  at 
such  sale,  struck  off  to  the  state,  and  while 
so  held  were  exempt  from  taxation  for 
levee  purposes.  If  sold  for  the  non-pay- 
ment of  levee  taxes,  they  were.  If  not  pur- 
chased by  Individuals,  struck  oft  to  the 
levee  boards,  and  while  so  held  were  "ex- 
empt from  state  taxation,  for  levee  pur- 
poses or  otherwise,  until  the  same  shall 
be  sold  or  disposed  oF  by  the  board:  pro- 
vided, that  any  party  seeking  to  redeem 
any  land  so  struck  off  to  the  board  under 
the  provisions  of  this  act  shall,  before  he 
is  permitted  to  redeem  the  same,  pay  all 
state,  county,  and  levee  taxes  that  would 
have  been  due  and  payable  on  said  land 
It  tbe  same  had  not  been  struck  off  to  such 
board,  but  had  remained  the  property  of 
the  person  offering  to  redeem. "  Act  Feb. 
13,  1867,  §  13,  p.  247.  The  lands  in  contro- 
versy were  not  redeemed  by  Chaffe  from 
the  levee  commissinncrs,  but  were  sold  as 
the  property  ot  the  board.  It,  therefore, 
the  title  derived  from  tbe  sale  for  levee 
taxes  was  a  valid  one,  said  lands  would 
only  have  become  again  taxable  by  the 
slate  after  the  date  of  the  conveyance  to 
him,  December,  1877. 

It  will  be  noted  that,  under  the  opera- 
tion of  the  act  of  1867,  any  tax-sale  made 
to  the  levee  board  was  Invalid  if  the  land 
had  been  previously  legally  sold  to  the 
state  for  taxes,  and  continued  her  proper- 
ty. So,  also,  any  tax-sale  made  to  the  state 
was  invalid  if  the  land  bad  been  previous- 
ly sold  to  the  levee  board  by  a  valid  tax- 
sale.  Hundreds  of  thousands  ot  acres 
were  claimed  both  by  the  levee  board  and 
the  state  under  tax-sales.  Aside  from  the 
questions  affecting  the  validity  of  these 
sales  because  of  failure  of  conformity  to 
the  provisions  of  the  laws  under  which 
they  were  sold  in  other  respects,  tbe  con- 
flicting claims  of  the  state  and  levee  board 
stood  as  an  almost  Insuperable  obstacle 
to  purchasers.  Neither  the  state  nor  the 
levee  board  could  sell,  for  no  one  would 
risk  one  title  which  was  in  danger  ot  be- 
ing overturned  by  the  other.  The  lands 
were  in  mortmain  as  to  revenue  by  taxa- 
tion. The  constant  effort  of  the  state,  aa 
exhibited  by  the  legislation  from  1872  to 
thepreeenttime,  has  been  in  the  direction  ot 
getting  these  lands  into  the  hands  ot  pri- 
vate  persons,  where  they  might  be  taxa- 
ble, by  offering  liberal  abatement  ot  prior 
taxes  due  thereon,  by  releasing  the  claims 
of  the  state  where  they  conflicted  with 
other  tax-titles  under  which  it  seemed 
probable  that  the  claimants  would  subdue 
to  cultivation  the  fertile  region  in  which 
they  lie.  The  evident  purpose  and  scheme 
of  the  act  of  1884  was  to  give  security  to 
the  holders  ot  tbe  levee  titles,  by  vest- 
ing in  them  the  state'  s  title,  if  by  chance 
that  acquired  from  the  levee  board  was  in- 
valid, and  that  held  by  the  state  was 
good.  If  the  title  of  the  levee  board  was 
valid,  nothing  was  added  by  securing  tbe 
quitclaim  from  the  auditor;  but,  if  that 
derived  from  the  commissioners  of  the 
board  was  invalid.  It  was  thought  that 
the  purcliasers  might  be  secured  by  invest- 
ing them  with  another  title, — that  held  by 
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the  state,— and  whlcb  might  be  efficient 
to  protect  their  possession.  The  legisla- 
tore  was  not  swayed  by  sentiment  either 
for  or  against  the  claimants  of  the  levee 
board  title.  Its  purpose  was  to  encourage 
the  continued  private  ownership  and  de- 
velopment of  the  lands  of  the  delta,  to  the 
end  that  the  state  might  secure  a  revenue 
from  the  annual  taxes  on  the  lands.  The 
construction  of  the  act  of  1884  contended 
for  by  appellant  would  result  in  the  asBer- 
tlon  of  a  claim  by  the  state  to  an  adver- 
sary title  to  the  lands  unless  the  claimant 
should,  within  the  year  prescribed,  pay 
the  state  not  only  the  taxes  that  had  ac- 
crued since  the  conveyance  by  the  levee 
commissioners,  but  also  state  and  county 
t«zen  accruing  during  the  time  when  the 
levee  board  was,  or  claimed  to  be,  the 
owner. 

If  the  first  section  of  the  act  stood  alone, 
It  Is  conceded  that  the  auditormight  have 
made  a  conveyance  without  demanding 
the  payment  of  any  sum  whatever ;  but  It 
Is  supposed  that,  by  the  second  section, 
be  was  required  to  collect  all  state,  coun- 
ty, and  levee  tuxes,  without  regard  to  the 
time  when  they  accrued.  The  language  of 
the  second  section  excludes  this  construc- 
tion, unless  it  shall  be  contended  that  the 
state  desired  and  Intended  to  collect  taxes 
not  due,  or  to  put  upon  the  auditor  the 
duty  of  determining  as  between  the  titles 
of  the  state  and  that  of  the  levee  board. 
Take  the  case  in  controversy  as  an  Illus- 
tration. If  the  sale  to  the  levee  board  was 
valid,  there  were  no  state  taxes  due  on 
the  lands  until  after  they  were  sold  to  the 
appellee.  If,  on  the  other  hand,  the  levee 
board's  title  was  Invalid,  and  the  state's 
■  title  good,  there  were  no  levee  taxes  due. 
The  act  requires,  as  a  condition  precedent 
to  the  execution  of  the  quitclaim  deed,  the 
payment  of  all  state,  county,  and  levee 
taxes.  Before  the  applicant  can  accept 
theconveynnce,  under  the  ruleof  construc- 
tion contended  for,  he  must  eitljer  pay  the 
state  and  county  and  levee  taxes,  though 
eithtr  those  to  the  state  and  county,  or 
those  to  the  levee  board,  were  not  charges 
on  the  land,  or  he  must  at  his  peril  deter- 
mine which  of  the  two  titles  was  superior. 
The  rule  of  constrnction  adopted  by  as  is 
not  only  In  line  with  the  manifest  scheme 
of  tbe legislature,  but  removes  from  the  in- 
vestigation by  the  auditor  the  question  of 
the  relative  superiority  of  the  conflicting 
titles.  We  are,  therefore,  of  opinion  that, 
under  the  act  of  1884,  it  was  only  Incum- 
bent upon  theauditor  to  collect  such  taxes 
as  had  accrued  against  tbe  land  after  its 
conveyance  by  the  levee  commissioners,  or 
to  require  proof  that  such  taxes  had  been 
previously  paid. 

The  next  question  presented  is  as  to  the 
validity  of  the  conveyance  executed  by  the 
auditor  to  the  appellee  Chaffe.  Cbaffe 
bought  tbe  land  from  the  levee  commls- 
Bloners  In  December,  1877.  They  were, 
therefore,  taxable  for  tbe  year  1878;  and, 
unless  this  tax  had  been  previously  paid, 
or  was  then  paid,  to  the  auditor,  the  deed 

grovided  for  by  the  act  of  1884  should  not 
avebeen  execnted.  Thedeed  from  the  au- 
ditor recites  that  evidence  was  furnished 
him  that  all  taxes  due  had  been  paid,  hut 
the  bill  avers  that  the  taxes  of  the  year  1878 


werenot  paid;  and  tberels  no  denial  in  the 
answer  of  this  averment,  and  noevidencein 
the  record,  aside  from  the  recital  of  the  au- 
ditor's deed,  that  they  were  in  fact  paid. 
VVecannot  concur  in  the  view  pressed  upon 
us  by  counsel  for  appellee,  that  the  offer  by 
appellee  to  pay  all  taxes  due,  and  the  re- 
ply by  the  auditor  that  none  were  due,  is 
suflicient  to  uphold  the  validity  of  the 
deed,  even  though  the  taxes  of  1878  were 
due,  and  should  have  been  collected.  The 
rule  seems  to  be  well  established,  and  up- 
on Just  grounds,  that  a  party  claiming 
nnder  the  exercise  of  a  statutory  power 
of  sale  by  an  ag^ent  of  the  state  must  see 
to  it  that  the  precedent  facts  exist  war- 
ranting the  exercise  of  the  power.  The 
authority  of  the  auditor  is  limited  and 
defined  by  the  act  by  which  it  is  conferred. 
No  one  caji  be  deceived  as  to  its  extent, 
or  the  circumstances  and  conditions  un- 
der which  it  may  be  exercised. 

In  Lee  v.  Munroe,  7  Cranch,  366,  a  ques- 
tion of  similar  character  was  presented  to 
the  supreme  court  of  the  United  States; 
and  it  was  held  that  one  dealing  with  a  pub- 
lic officer  must  athis peril  takenotlceof  his 
power  to  convey.  The  conrtsaid:  "Were 
it  otherwise,  an  officer  intrusted  with  the 
sales  of  public  lands,  or  empowered  to 
make  contracts  for  such  sales,  might,  by  in- 
advertence, orlncautiously  giving  Informa- 
tion to  others,  destroy  the  Hen  of  his  prin- 
cipals on  very  valuable  and  large  tracts  of 
real  estate,  and  even  produce  alienations 
of  them,  without  any  consideration  what- 
ever being  received.  It  is  better  that  an 
individual  should  now  and  then  suHer  by 
such  mistakes  than  to  introduce  a  rule 
against  an  abuse  of  which,  by  improper  col- 
lusions, it  would  be  very  difficult  for  tbe 
public  to  protect  Itself."  See, also,  Mayor 
V.  Reynolds,  20  Md.  1;  Denning  v.  Smith, 
3  .Tohns.  Ch.  331 ;  Whiteside  v.  U.  S. ,  93  U.  S. 
247:  Mayor  v.  Eschbach,  18  Md.  276;  State 
V.  Hays,  62  Mo.  578;  Delafield  v.  Illinois,  26 
Wend.  192:  Swann  v.  Miller,  83  Ala.  530, 
1  South.  Rep.  65;  McCulloch  v.  Stone,  64 
Miss.  378. 

We  think  It  is  clearly  shown  by  the  rec- 
ord that  the  controversy  In  the  court  be- 
low was  directed  to  the  question  arising 
from  the  construction  of  the  act  of  1884; 
and  though,  as  the  pleadings  now  are,  it 
would  seem  to  be  conceded  that  the  taxes 
for  the  year  1878  were  not  in  fact  paid  by 
ihe  appellee  to  the  auditor,  we  will  not 
enter  a  final  decree  here,  but  remand  the 
cause,  in  order  that  the  appellee  may,  if  he 
Is  so  advised,  secure  leave  to  amend  his 
answer. 

Decree  reversed,  and  cause  remanded. 
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Arnold  v.  Elkins. 


(Supreme  Court  of  Mississippi.    May  19, 18B0.) 
Wife's  Bepasats  Estats — Estopphi,— FiZTUBBa. 

1.  The  fact  that  a  husband,  In  buying  machin- 
ery with  his  wife's  funds,  which  is  thereafter  af- 
fixed to  her  land,  does  not  disclose  his  agency  to 
the  seller,  does  not  estop  the  wife  in  a  subsequent 
controversy  with  creditors  of  the  husband  other 
than  tbe  seller  from  asserting  her  ownership  of 
the  machinery. 

2.  Where  a  husband  purchases  personal  prop- 
erty with  his  own  funds,  tbe  fact  that  he  has  per- 
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manentl7  afBxed  it  to  the  vrife's  land  is  ineffectual 
to  defeat  the  claims  of  his  creditors,  as  Code  Miss. 
S  1178,  provides  that  no  conveyance  of  chattels  be- 
tween husband  and  wife  shall  be  valid  as  to  third 
persons  unless  recorded,  and  that  possession  of 
the  property  shall  not  be  equivalent  to  recording. 

Appeal  from  chancery  court,  Webster 
county ;  B.  McFabland,  Chancellor. 

Bin  by  Mrs.  ElklnH  against  F.  N.  Arnold 
to  enjoin  an  execution  sale  ot  personal 
property.  Complainant's  husband  pur- 
chased a  steam-engine  and  appurtenances 
from  one  Lusk,  which  were  alter  wards 
permanently  aflSzed  to  her  land.  The  hus- 
bandmade  a  part  payment  with  her  funds, 
and  the  balance  was  paid  with  the  pro- 
ceeds ol  her  estate.  Lusk  did  not  know 
complainant  in  the  sale,  or  that  her  hus- 
band was  acting  as  her  agent.  In  addition, 
the  husband  also  bought  a  gin-feeder  and 
a  pair  of  platform  scales,  paying  thnrefor 
from  his  own  funds.  These  articles  were 
also  permanently  affixed  to  complainant's 
land.  Defendant,  a  creditor  of  the  hus- 
band, caused  an  execution  to  be  levied  on 
them,  as  the  property  of  the  husband, 
when  complainant  filed  this  bill.  There 
was  a  decree  ehjoininx  the  execution  as  to 
the  engine  and  appurtenances,  but  subject 
Ing  the  gin-feeder  and  scales  thereto. 
Both  parties  appeal. 

Rev.  Code  Miss.  1880,  §  1178,  provides: 
"No  transfer  or  conveyance  of  goods  and 
chattels,  or  lands,  between  husband  and 
wife,  shall  be  valid  as  against  any  third 
person  unless  such  transfer  or  conveyance 
be  in  writing,  and  acknowledged  and  filed 
for  record  as  a  mortgage  or  deed  of  trust 
of  such  property  Is  required  to  be  filed  for 
record ;  and  In  such  cases  possession  of  the 
property  shall  not  be  equivalent  tu  filing 
the  writing  for  record,  but,  to  affect  third 
person,  such  writing  must  be  filed  for  rec- 
ord. " 

S.  M.  Roane  and  Brame  &  Alexander,  for 
complainant  Elkins.  A.  F.  Fox,  tor  de- 
fendant Arnold. 

CooPEK,  J.  The  circumstance  that,  In 
buying  the  machinery  from  Lusk,  Elkins 
did  not  disclose  the  fact  that  he  was  act- 
ing for  his  wife,  does  not  preclude  her  in  a 
controversy  with  others  than  the  seller 
from  showing  the  truth.  On  the  facts 
shown,  we  think  that,  as  betvfeen  the  hus- 
band and  the  wife,  this  property  would  be 
held  to  be  hers ;  and,  in  the  absence  of  any 
circumstances  changing  the  rule.  It  Is  also 
applicable  as  against  the  craditors  of  the 
husband. 

But  the  facts  relative  to  the  purchase 
and  payment  for  the  feeder  and  scales 
make  them,  when  bought,  the  property  ot 
the  husband.  He  bought  them  on  his  own 
credit,  and  paid  for  them  with  his  own 
means.  Since  they  once  belonged  to  the 
hushaud,  they  are,  as  in  favor  of  his  cred- 
itors, who  are  in  controversy  with  his 
wife,  to  be  deemed  his.  In  the  absence  of 
any  written  recorded  transfer  to  the  wife. 
It  is  not  permissible  to  defeat  the  opera- 
tion of  section  1178  of  the  Code  by  affixing 
the  personal  property  of  the  husband  to 
the  land  of  the  wife.  No  act,  however 
formal,  can  be  substituted  for  the  written 
recorded  transfer  required  by  section  1178 
for  the  conveyance  of  property  between 


husband  and  wife.    Montgomery  T.Scott, 
61  Miss.  469. 

The  decree  ot  the  court  below  is  In  all 
things  affirmed. 


Mobile  &  O.  Bt.  Go.  et  &I.  v.  Humphribs. 
(Supreme  Court  cf  lUtgtsHppi.    May  26, 1890.) 

CONVER8IO:<— MEABima  OF  Damaobs. 

In  a  suit  by  legatees  against  a  railroad  com- 
pany tor  the  value  of  shares  of  its  stock  owned  by 
the  testator,  it  appeared  that  the  executor  had  sur- 
rendered the  stock  to  a  committee  of  reorganiza- 
tion, and  had  taken  therefor  negotiable  certifl- 
cates,  to  be  redeemed  by  a  new  issue  of  stock  when 
the  reorganization  was  effected.  These  oertificatea  , 
were  transferred  by  the  executor  after  his  removal 
by  the  court  from  the  trust,  and  after  various 
transfers  they  were  taken  up  by  the  company,  and 
the  new  stock  issued  to  the  holders.  Heii,  the 
railway  company  was  liable  for  the  value  of  the 
stock  at  the  time  of  the  new  issue. 

Appeal  and  cross-appeal  from  chancery 
court,  I.owndes  county;  T.  B.  Gbahau, 
Chancellor. 

A.  S.  Humphries,  a  legatee  In  the  will  of 
A.  S.  Humphries,  deceased,  claiming  a  pe- 
cuniary legacy  of  $16,000,  filed  this  bUl  In 
Lowndes  county  against  the  appellant, 
W.  D.  Humphries,  C.  A.  Johnston,  the  First 
National  Bank  of  Columbus,  and  others, 
for  the  purpose  of  recovering  from  the  ap- 
pellant 528  shares  of  stock  of  the  Mobile  & 
Ohio  Railroad  Company,  or  Its  value.  A. 
8.  Humphries,  the  testator,  died  in  1873, 
owning  526  shares  of  stock  in  the  Mobile 
&  Ohio  Railroad  Company.  By  this  will, 
W.  D.  Humphries,  a  son  of  the  testator, 
was  made  executor,  relieved  from  giving 
bond,  and  g:lven  full  power  tu  wind  up  and 
settle  the  estate,  and  to  sell  all  or  any 
part  of  the  assets  on  any  terms  deemed 
best  for  the  Interest  of  all  concerned,  and 
to  make  title  to  the  purchasers.  W.  D. 
Hnnipnrles  qualified  as  executor,  and  en- 
tered upon  the  duties  of  the  trust.  In  the 
year  1876  the  Mobile  &  Ohio  Railroad  was 
in  the  bands  of  a  receiver  appointed  by  the 
United  States  circuit  court  at  Jackson, 
and  by  the  United  States  circuit  court  at 
Mobile,  In  foreclosure  proceedings  Insti- 
tuted by  the  mortgage  creditors  of  the 
company.  With  the  view  of  avoiding  a 
sale  of  the  road  and  franchises  and  prop- 
erty of  the  company,  the  stockholders 
agreed  upon  a  plan  ot  reorganization  in 
October,  1876,  which  was  successfully  car- 
ried intoeffect  in  May,  1879.  Pendingthese 
negotiations  the  United  States  circuit 
court  suspended  the  execution  ot  a  fore- 
closure decree,  and  the  reorganization  and 
readjustment  was  finally  effected,  by  the 
unanimous  assent  ot  the  stockholders,  un- 
der the  auspices  and  with  the  approval  of 
these  courts.  The  original  stockholders 
surrendered  no  rights  or  privileges,  and 
made  no  essential  change  in  the  nature  ot 
their  stock,  by  way  ot  barter,  surrender, 
or  exchange;  and  the  whole  purpose  of 
the  scheme  was  to  preserve  the  stock  by 
avoiding  a  foreclosure  or  sale  under  the 
mortgages  which  tbe  stockholders  and  the 
company  were  then  unable  to  satisfy. 

W.  D.  Humphries,  executor  ot  A.  S. 
Humphries,  deceased,  placed  the  526  shares 
of  stock  In  the  hands  of  the  committee  of 
reorganization  pending  the  negotiations 
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with  the  creditors  ol  the  railroad  com- 
pany, and  received  two  certificates,  which 
were  termed  provisional  certificates  of 
stock,  for  tho  526  shares  on  June  22, 1877. 
These  certificates  wer«  payable  to  "  W.  D. 
Humphries,  executor  of  the  estate  of  A.  S. 
Humphries,  Columbus,  MlssisHippi,"  and 
in  express  terms  were  transferable  "by  In- 
dorsement," without  entry  on  the  stock- 
books  of  the  company.  On  May  30, 1879, 
the  chancery  court  made  an  order  remov- 
ing W.  D.Humphries  as  execator.but  pro- 
viding that  he  should  be  held  as  executor 
for  the  purpose  of  making  a  final  account. 
On  July  7,  1879.  W.  D.  Humphries,  exec- 
utor, sold  and  transferred  by  written  in- 
dorsement these  certificates  of  stock  to 
Williams.  Johnston  &  Co.  Afterwards,  in 
October  or  November,  1879,  Williams,  John- 
ston &Co.,  indorsed  and  assigned  thecertifi- 
cates  In  blank,  and  delivered  the  same  to 
W.  D.  Humphries.  In  November,  1S79,  W. 
D.  Humphries  went  to  Mobile  with  these 
certificates  thus  Indorsed,  and,  armed  with 
a  certified  copy  of  his  qualification  as  ex- 
ecutor, and  a  certificate  of  the  chancery 
clerk  of  Lowndes  county,  under  the  seal  of 
the  court,  that  be  was  then  the  duly-qual- 
ified executor  of  the  A.  S.  Humphries  es- 
tate, and  sold  the  stock  to  Miller  &  Co., 
bankers,  of  Mobile,  for  |12,098.  Miller  & 
Co.  very  soon  afterwards  sold  the  certifi- 
cates to  McGlnnis  Bros.  &  Fearing,  of  New 
York.  Upon  presentation  of  theKe  provis- 
ional certificates,  under  the  plan  of  reor- 
ganization, new  stock,  known  as  "assented 
stock, "  for  similar  amounts,  were  to  be  is- 
sued. Shortly  thereafter  the  certifl.-ates 
were  presented  to  the  company  at  its  office 
in  New  York, and  thenewstock  demanded 
by  Kubn,  Loeb  &  Co.  and  W.  B.  McKean, 
of  New  York.  The  provisional  stock  cer- 
tificates showed  the  unconditional  sale 
and  transfer  by  W.  D.  Humphries,  exec- 
utor, to  Williams,  Johnston  &  Co.,  the  in- 
dorsement in  blank  of  Williams,  Johnston 
&  Co.,  and  were  accompanied  by  the  clerk's 
o£9cial  certificates,  as  already  explained. 
Thereupon  the  Mobile  &  Ohio  Railroad 
Company  Issued  526  shares  of  new  stock 
to  thelast  holders  of  these  provisional  cer- 
tificates. All  that  the  Mobile  &  Ohio  Rail- 
road Company  knew  of  these  certificates, 
or  their  transfer  and  ownership,  was  de- 
rived from  the  face  of  the  papers  them- 
selves. Acting  In  perfect  good  faith,  the 
new  stock  was  issued. 

The  complainant  sought  a  recovery 
against  the  executor,  Williams,  .Tohnston 
&  Co.,  and  this  appellant.  On  final  hear- 
ing the  bill  was  dismissed  as  to  ail  the 
other  defendants,  and  a  money  decree  ren- 
dered against  the  Mobile  &  Ohio  Railroad 
Company  for  the  value  of  the  stock  at  the 
tliiieof  Its  transfer  on  the  books  of  thecom- 
pany.  From  this  decree  the  Mobile  &  Ohio 
Knllrond  Company  appealed.  The  com- 
plainant, because  of  the  dismissal  of  his  bill 
as  to  the  other  defendants,  has  also  taken 
an  appeal. 

E.  L.  Russell,  Orr  *  Sims,  and  Frank 
Johnston,  for  appellant  railroad.  B&rry 
&  Beckett,  Bea.ll  &  Pope,  L.  F.  Brudshaw, 
L.  P.  Landrum,  J.  E.  Letgb,  and  A.  S. 
Humphries,  for  appellees  and  cross-appel- 
lants. Araohl  <t  Evans  and  F.  S.  White, 
for  cross-appellees. 


Campbell,  J.  Our  conclusion  Is  that 
W.  D.  Humphries  did  not  have  the  right 
to  sell  the  stock ;  that  the  railroad  com- 
pany is  liable  for  Its  wrongful  transfer  at 
the  value  It  had  when  transferred ;  that 
no  liability  attached  to  Willams,  Johnston 
&  Co.,  of  which  the  appellant  can  avail; 
that  nothing  appears  to  debar  the  com- 
plainant from  rei-overing;  and  that  the 
decree  against  tiie  appellant  is  correct, 
wherefore  it  is  afilrmed. 

(»  ma,  t> 


Town  of  Kissimmee  City  v.  Cannok. 

(Supreme  Court  of  Flortdo.    Kay  ao,  1S90.) 

Taxation— AssuRMBXT—BqcAUSATiOM—lLLSOAi.. 

ITT. 

1.  The  statute  giving  a  remedy  against  illegal 
tax  assessments  by  petition  to  the  eirouit  court  is 
still  in  force,  and  is  not  unconstitutional. 

•i,  Tbe  right  oi'  adefiictu  oUcer,  holding  offlco 
under  color  ot  title,  cannot  be  inquired  into  coUat- 
erally. 

it.  VHiere  the  assessor  made  valuations  in  a 
memorandum  book,  and  afterwards  consulted  with 
members  of  tbe  equalizing  board  in  regard  thereto, 
and  adopted  suggestions  of  ihelrs  in  raising  ttis 
valuations  on  the  final  assessment  roll,  and  no  no- 
tice of  this  was  given  to  the  owner,  this  was  not 
an  illegal  raising  of  vaLuat.ons  by  the  board,  nor 
a  violation  ol  section  0  of  tbe  Kissimmee  City  aoL 

4.  This  act  requires  lots  to  be  assessed  and  val- 
ned  separately;  but  where  the  assessment  and  val- 
uation in  this  respect  is  partly  legal  and  partly 
illegal,  as  in  this  case,  the  court  should  so  declare, 
sustaining  the  former,  and  setting  aside  tbe  latter. 
But  the  constitution  (section  8,  art.  U.)  forbids  the 
granting  of  relief  to  the  owner  for  the  illegal  as- 
sessment until  the  taxis  paldon  the  portion  legally 
assessed. 
{SyUabue  by  the  Court) 

Appeal  from  circuit  court,  Osceola  conn- 
ty:  John  D.  Broome,  Judge. 

E.  D.  Beggs,  for  appellant.  Foster  A 
Oanby,  for  appellee. 

Maxwell,  J.  It  is  sought  by  tbe  pro- 
ceeding in  this  case,  begun  by  petition  un- 
der the  statute,  to  have  the  assessment  of 
appellee's  real  property  in  Kissimmee  City 
declared  "not  lawfully  made."  Appellant 
attacks  tbe  proceeding  In  its  foundation, 
contending  that  the  statute  under  which  it 
is  brought  is  unconstitutional  in  embrac- 
ing more  than  one  subject,  etc.  This  is 
founded  on  a  mistake.  When  the  statute 
was  passed,  (1848.)  there  was  no  such  pro- 
hibitory provision  in  theconstitutlon  then 
existing ;  and  when  a  part  of  the  statute 
was  repealed  (1869)  the  fourth  section  was 
left,  and  was  all  that  remained.  Shear  v. 
Commissioners,  14  Fla.  146.  This  soctioa 
is  tbe  one  which  autborlees  a  petition  to 
have  assessments,  if  found  to  be  illegal, de> 
clared  to  be  not  lawfully  made;  and  It 
was  in  force  when  the  present  constitution 
was  adopted,  and  preserved  in  force  by 
section  2,  art.  18,  thereof. 

The  grounds  of  complaint  in  appellee's 
petition  are  (11 '  that  the  assessment  was 
made  by  one  "not  a  legally  elected  or  ap- 
pointed assessor  of  the  town;"  (2)  that 
the  asstissmcnt  was  "never  legally  re- 
viewed "  by  the  board  of  aldermen ;  and 
(3)  that  each  lot  was  not  valued  sepa- 
rately, as  the  law  i-equires. 

There  was  a  demurrer  to  the  petition, in 
part  on  the  ground  that,  the  assessor  not 
being  a  party  to  the  suit,  his  title  to  the 
ofilce  could  not  be  called  in  question  in  this 
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collateral  way.  The  ccmrt  overrnled  this 
portion  of  the  demurrer,  and  this  Is  as- 
Bljcned  here  for  error.  The  facts  set  out 
In  the  petition,  which  we  need  not  recite, 
show  that  the  assessor  held  the  of&ce  un- 
der color  of  title,  and  was  recognized  as 
assessor  by  the  board  of  aldermen  of  the 
town.  This  court,  in  State  v.  Gleason,  12 
Fla.  190,  has  decided  that  "the  right  to  an 
office  will  not  be  inquired  into  collateral- 
ly, "  and  that  the  acts  of  a  de  facto  officer, 
exercising  the  duties  of  an  office,  are  as 
"valid  and  binding  upon  the  public,  or 
upon  third  persons,  as  those  of  an  officer 
dejare. "  That  Is  the  law,  and  the  court 
erred  in  ruling  otherwise.  This  disposes 
of  the  first  ground  of  complaint  in  the  pe- 
tition. 

The  second  ground  is  based  upon  the  al- 
legation that  the  aldermen  raised  the  val- 
uation of  the  assessor  upon  the  land  in  an 
illegal  manner,  by  meeting  with  him  be- 
fore the  time  required  by  law,  and  agree- 
ing what  values  he  should  assess,  and 
without  legal  notice  to  appellee.  This,  it 
Is  argued,  is  in  contravention  of  the  sixth 
section  of  the  act  of  June  8, 1889,  u.  3954, 
to  enable  the  town  council  to  levy  certain 
taxes,  and  provide  for  a  more  complete 
assessment  of  the  property  In  said  town, 
which  reads  as  follows :  "  That  the  town 
council  of  Klsslmmee  City  shall  meet  on  the 
second  Wednesday  in  September  of  each 
year,  at  the  council  chamber,  for  the  pur- 
pose of  equalizing  the  assessment  of  the 
real  estate  in  said  town  of  Kissimmee  City, 
and  to  hear  all  persons  who  may  be  ag- 
grieved by  such  assessment,  and  may 
change  the  value  of  any  real  estate:  pro- 
vided that,  should  the  town  council  in- 
crease any  value  fixed  by  the  assessor,  they 
shall  cause  ten  days'  notice  to  be  given  to 
the  owner  or  agent  of  said  real  estate  of 
such  Increase,  and  the  said  town  council 
shall  meet  on  the  4th  Monday  in  Septem- 
ber in  each  year  to  hear  the  said  parties, 
should  they  offer  any  objections  to  such 
increase. " 

The  gist  of  the  complaintlsthat  therais- 
Ing  of  the  values  of  his  property  was  made 
before  the  proper  time,  and  that  he  had 
no  notice  of  it.  In  the  answer  of  appel- 
lant, this  action  of  the  aldermen  in  advis- 
ing as  to  values  is  explained  to  have  been 
not  in  their  official  capacity,  but  as  indi- 
viduals familiar  with  the  property  of  the 
town,  and  with  the  values  thereof,  and 
that  their  meeting  with  the  assessor  was 
not  as  a  board,  sometimes  not  more  than 
two  ol  their  number  being  present;  and 
it  is  furthersaid  that  the  assessor  request- 
ed their  assistance,  that  he  might  the  bet- 
ter arrive  at  a  correct  valuation,  it  being 
his  duty  under  the  statute  to  ascertain  by 
diligent  inquiry  all  taxable  property  in 
the  town,  and  to  affix  a  valuation  thereon, 
which  duty  is  to  be  performed  between  the 
1st  day  of  June  and  the  1st  day  of  Septem- 
ber in  each  year,  (section  1  of  act.)  and 
also  his  duty  to  set  down  values  "accord- 
ing to  the  best  information  he  can  obtain," 
(section  8;)  and,  as  to  the  requirement  of 
the  fifth  section,  that  he  shall  complete  the 
assessment  on  or  before  the  first  Wednes- 
day in  September  of  each  year,  and  on  said 
day  meet  with  the  town  council  forthepur- 
pose  of  reviewing  the  assessment  roll,  and 


the  requirement  of  the  sixth  section  quot- 
ed above,  the  answer  says  "  that  between 
the  1st  day  of  June  and  the  let  day  of  Sep- 
tember of  this  year,  [1889,]  said  assessor 
did  mal^e  an  assessment  of  the  •  •  • 
property  of  said  town,  and  on  the  first 
Wednesday  of  September  •  •  •  did 
meet  with  the  town  council  •  •  ♦  for 
the  purpose  of  reviewing  the  said  asseMS- 
ment  roll,  and  said  assessor  and  the  coun- 
cil did  review  said  roil;  that  the  property 
•  •  •  of  complainant  was  assessed  and 
described  upon  said  roU ;  that  the  council 
met  on  the  second  "Wednesday  of  Septem- 
ber, and  equalized  the  assessment  of  the 
real  property  of  said  town,  and  for  the 
purpose  of  hearing  all  persons  who  claimed 
to  be  aggrieved  by  said  assessment,  and 
complainant  did  not  appear  before  the 
council  on  said  day,  and  claim  to  be  ag- 
grieved by  such  assessment."  And  the 
answer  further  says  that,  notwithstand- 
ing the  assessor  advised  with  members  of 
the  council  as  to  valuations  previous  to 
returning  the  roll,  "the  valuations  con- 
tained in  the  roll  as  presented  on  the  first 
Wednesday  ol  September  were  the  valua- 
tions of  the  assessor;"  that  they  were 
"affixed  by  the  assessor  freely,  and  of  his 
own  volition,  entirely  »  •  »  nntram- 
meled  by  said  council;"  and  that  "in 
some  instances  the  assessor  placed  a  high- 
er valuation  than  that  suggested  at  such 
meetings,  [with  members  of  the  council,] 
and  in  others  affixed  a  lower  valuation, 
while  In  others  he  adopted  the  suggestions 
made." 

The  testimony  of  the  assessor,  his  clerk, 
and  one  of  the  aldermen  sustains  these 
statements  of  the  answer.  It  is  shown 
that  the  valuations  of  the  assessor  ap- 
pearing on  the  assessment  roll  when  com- 
pleted and  presented  to  the  coancU  were 
not  raised  at  its  meeting  on  the  second 
Wednesday  of  September,  and  hence  there 
was  no  necessity  for  the  notice  to  com- 
plainant under  the  statute,  which  he  says 
was  not  given.  The  memorandum  book 
showing  these  valuations — one  by  the 
owners,  another  by  the  assessor,  and  the 
third  on  the  suggestion  of  members  of  the 
council  at  their  informal  meetings  with 
the  assessor— is  not  the  assessment  roll 
on  which  the  council  acted  officially  when 
it  met  to  perform  the  duty  required  by  sec- 
tion 6  of  the  statute.  But  It  is  insisted 
that  it  was  improper  and  illegal  for  the 
assessor  to  change  and  raise  his  valua- 
tions at  the  instance  of  members  of  the 
council,  as  was  done,  before  making  up 
his  final  roll.  In  other  words,  that,  where 
the  values  were  thus  raised,  this  was  an- 
ticipating the  duty  of  equalizing  the  as- 
sessments on  the  second  Wednesday  of 
September,  and  thereby  depriving  owners 
of  the  benefit  of  the  provision  for  notice. 
We  cannot  agree  In  this  view.  The  final 
roll,  however  made  up,  was  that  to  which 
the  tax-payers  were  to  look,  and  the  stat- 
ute gave  them  the  privilege  to  beheard  by 
the  council  if  they  felt  aggrieved  by  the 
valuation  of  their  property  in  that  roll. 
The  complainant  did  not  avail  himself  of 
this  privilege,  and  we  think  he  has  no 
valid groundforsaylngnow  that  the  mode 
by  which  the  assessor  came  to  arrive  at 
bis  valuations  in  tlie  end  renders  the  as- 
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Bessment  lll^al.  The  asBeeaor  did  not  in 
all  instances  adopt  the  HUggestions  of 
members  of  the  council,  and  he  Boaght  in- 
formation from  other  citizens  of  the  town; 
and  there  is  nothing  in  the  circumstances 
or  in  the  evidence  to  indicate  that  he,  or 
the  members  of  the  council,  were  actuated 
by  any  other  than  proper  motives.  If 
there  was  a  question  of  propriety  in  the 
matter,  inasmuch  as  the  assessment  had 
to  be  reviewed  afterwards  by  the  members 
in  their  official  capacity,  that  does  not 
render  their  conduct  illegal.  It  is  not  to 
be  supposed,  in  the  absence  of  evidence  to 
the  contrary,  that  In  this  review  their 
minds  were  not  open  to  fair  consideration 
of  any  complaint  against  the  assessment; 
and  in  fact  it  appears  that,  in  the  only  In- 
stance in  which  application  was  presented 
at  the  proper  time  for  reduction  of  the 
valnation,  a  reduction  was  made. 

The  third  ground  of  complaint  In  the 
petition,  that  in  making  the  assessment 
each  lot  was  not  valued  separately,  is  a 
good  one  to  the  extcnc  that  this  is  the 
fact.  The  statute  (section  3)  expressly  di- 
rects that  the  assessor  shall  set  down  in 
the  assessment  roll  "  the  value  of  each  and 
every  lot  separately."  In  complainant's 
case  only  one  lot  is  thus  valued.  The 
other  lots,  13  in  number,  have  but  a  single 
valuation  for  the  whole  group.  It  is  said 
this  was  because  these  are  embraced  in 
the  same  tract,  and  adjoin  ea<ch  other; 
but  that  does  not  excuse  the  omission  to 
value  each  separately.  In  this  respect, 
therefore,  the  assessment  was  illegal. 

The  result  is  that  part  of  the  assessment 
should  be  declared  lawfully  made,  and 
another  part  unlawfully  made,  (City  of 
Peusacola  v.  Railroad  Co..  21  Fla.  492,  )to- 
wit,  the  assessment  of  lot  7,  blocit  11, 
should  stand,  while  the  assessment  of  the 
13  lots,  from  6  to  18  inclusive,  in  Cannon's 
addition  to  Kissimmee  City,  should  be  de- 
clared unlawfully  made.  Lot  8,  block  10, 
Included  in  the  decree  as  unlawfully  as- 
sessed, is  not  the  property  of  appellee,  but 
of  Mrs.  Cannon ;  and  while,  under  our  rul- 
ing, it  was  properly  assessed,  it  bad  no 
legitimate  place  in  the  decree  in  this  case. 
But  appellee  is  not  entitled  to  relief  for 
the  part  Illegally  assessed  except  upon 
payment  of  that  legally  assessed,  because 
thlB  is  prohibited  by  the  constitution ;  sec- 
tion 8,  article  9,  being  that  "  no  person  or 
corporation  shall  be  relieved  by  any  court 
from  the  payment  of  any  tax  that  may  be 
illegal,  or  illegally  or  irregularly  assessed, 
until  he  or  it  shall  have  paid  such  portion 
of  bis  or  its  taxes  as  may  be  legal,  and 
l^ally  and  regularly  assessed. " 

It  does  not  appear  that  the  tax  on  the 
lot  legally  assessed  has  been  paid.  We 
think,  however,  that,  if  appellee  should 
pay  this  tax,  relief  may  be  granted  as  to 
the  illegal  tax;  and,  unless  this  is  done 
promptly,  the  petition  should  be  dismissed 
altogether.  The  decree  will  be  reversed, 
and  the  case  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion ; 
the  costs  of  this  court  to  be  taxed  to  ap- 
pellee. 

ON  RRBEARING. 

Maxwell,  J.  A  rehearing  is  asked  in 
this  case,  and  in  the  other  Kissimmee  City 


Cases,  infra,  on  the  ground  that  "the 
court  overlooked,  or  did  not  consider,  the 
point  raised  in  appellee's  brief,thatthe  [Kis- 
simmee City]  act,  having  been  passed  more 
than  sixty  days  after  the  annual  election, 
*  *  *  could  not  be  retroactive,  and  no 
legal  assessment  could  be  held  for  18S9  un- 
der said  act,  but  that  the  assessment  for 
that  year  should  have  been  under  the  old 
law. "  It  is  true  that  in  the  opinion  ren- 
dered the  court  did  not  refer  specifically  to 
the  point  mentioned ;  and  this  can  be  ac- 
counted for  by  the  fact  that  the  petition  of 
appellee  to  have  the  assessment  sot  aside 
did  not  allege  as  a  ground  of  illegality 
that  the  assessment  was  made  under  the 
act,  instead  of  being  made  under  the  old 
law,  but  only  that  the  assessor  was  not 
legally  elected,  having  been  elected  more 
than  60  days  after  the  annual  election  ot 
the  town,  and  three  days  before  the  pass- 
age of  the  act,  and  by  the  further  fact  that 
in  appellee's  brief,  besides  referring  to  un- 
important incongruities  and  inconsisten- 
cies  of  the  act,  the  principal  reason  in  sup- 
port of  the  point  related  to  the  illegality 
ot  the  assessor's  election.  So  that,  in  dis- 
posing of  the  question  relating  to  the  as- 
sessor, the  court  regarded  the  point  men- 
tioned in  the  petition  for  rehearing  as  also 
virtually  disposed  of.  Moreover,  except 
so  far  as  it  may  be  supposed  that  the  act 
was  not  intended  to  be  operative  in  the 
year  1889,  because  it  was  impracticable  to 
appoint  an  assessor  for  that  year  within 
60  days  after  the  annual  town  election,  as 
the  act  provides  should  be  done,  there 
cannot  be  a  question  as  to  the  intention 
of  the  legislature  to  make  the  act  opera- 
tive for  the  year  1889.  This  is  shown  by 
the  express  terms  of  the  act  itself.  It  was 
approved  June  8, 1889,  and  had  no  other 
purpose,  as  shown  by  its  title,  than  to 
enable  the  town  council  to  levy  taxes  and 
provldefor  a  more  complete  assessment  of 
the  property  ot  the  town ;  and  it  directs 
(section  13)  "  that  this  shall  become  a  law, 
in  full  force  and  effect,  upon  its  passage 
and  approval  by  the  governor." 
A  rehearing  is  denied. 

~~~~  (»  Fto.  1) 

Town   of   Kibsimmke   Citt  v.  Dbocoht, 
(two  cases.) 

Same  ▼  O'Quinn. 

(Supreme  Court  of  Florida.    May  96,  18S0.) 

Taxation — ^Assessment  nt  Gboss— Estoppel. 

Where  real  property  should  be  assessed  and 
valued  for  taxes  in  separate  lots  or  parcels,  an  as- 
sessment and  valuation  in  blocks  or  several  parcels 
in  gross  will  not  be  set  aside  if  the  owner,  by  list- 
ing and  valuing  the  property  himself  in  that  man- 
ner, consents  to  such  mode  of  assessment  and  val- 
uation. He  is  estopped  to  complain  that  It  is  UlegaL 

(Syllalms  by  the  CourL) 

Appeal  from  circuit  court,  Osceola 
county;  John  D.  Bboomb,  Judge. 

E.  D.  Begga,  for  appellant.  Foster  & 
Oanbjr,  for  appellees. 

Maxwell,  J.  By  agreement  between 
counsel  in  these  three  cases,  in  connection 
with  the  cause  of  the  Town  of  Kfssimmee 
City  V.  Cannon,  ante,  623,  (Just  decided,) 
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it  la  nnderstood  that  the  dacislon  in  the 
latter  cbbo  shall  control  lu  these.  The 
complaint  and  the  issues  in  all  the  eases 
are  the  same,  and  under  the  agreement 
the  qaestlons  of  law  involved  in  that  case 
must  be  ruled  in  the  same  way  in  these. 
But  there  is  some  dirference  in  the  state  uf 
tacts  as  to  the  asaessment  of  the  property 
of  the  parties  which  will  make  a  material 
difference  in  the  result.  The  point  on 
which  this  difference  arises  relates  to  the 
listing  and  valuation  of  property.  In  the 
Cannon  Case,  his  property  was  not  listed 
by  himself,  but  by  the  assessor.  In  the 
other  cases,  each  of  the  parties  did  list 
their  property,  and  afHx  valuations  there- 
to; and  in  this  listing,  compared  with 
that  of  the  assessor,  it  appears  that  he 
adopted  theirs  Just  as  given  in  by  them, 
and  that  he  valued  the  property  in  the 
same  bodies  ur  parcels  that  they  did, 
though  affixing  valuations  different  from 
those  attlxed  by  them. 

AVe  find  that  in  this  state  of  facts  the 
doctrine  Is  that  a  party  whose  method  of 
valutlon  is  followed  shonld  not  be  heard 
to  conipluin  against  this.  Black  well  says: 
"Town  lots,  though  in  the  same  block, 
and  contiguous,  and  belonging  to  the 
same  person,  must  be  separately  assesKed, 
nnlPHS  where  the  owner  consents,  as  where 
be  himself  lists  them  as  one  tract." 
Blackw.  Tax-Titles,  (Stb  Ed.)  $  279.  State 
V.  Baker,  49  Tex.  763,  is  to  the  same 
effect.  In  that  case  it  was  held  that 
the  Hen  given  by  the  constitution  of 
Texas  on  property  assessed  for  taxes 
"is  a  charge  merely  upon  each  separate 
tract  for  the  tax  assessed  against  It," 
and  the  state  failed  to  recover  a  tax  as- 
sessed on  several  lots  In  Galveston  because 
they  were  assessed  in  bulk  as  of  a  gross 
value:  it  not  appearing  whether  the  lots 
constituted  the  whole  or  a  part  of  the 
block,  "and  bad  been  listed  by  the  owners 
as  one  tract  or  parcel  of  land. "  But  the 
court  said :  "  We  are  not  to  be  understood, 
however,  by  anything  which  we  now  or 
have  heretofore  said,  as  either  holding  or 
Intimating  that  either  lots  or  blocks  in  a 
town  or  city,  or  originally  distinct  and 
separate  surveys  or  grants  In  the  country, 
if  listed  and  assessed  by  the  owner,  or 
with  his  knowledge  and  approbation,  as 
a  single  tract  or  parcel  of  land,  may  not 
be  subject  to  a  lien  tor  the  aggregate  tax 
thus  assessed. " 

It  would  seem  to  be  reasonable  that 
a  party  who  has  listed  and  valued  in 
bulk  bis  contiguous  lots  should  be  estop- 
ped from  complaining  that  the  assessor 
did  the  same.  Suppose  the  assessor 
adopts  the  list,  and  also  the  valuation 
of  the  owner,  surely  he  ought  not  to  be 
permitted  to  complain  afterwards  that  the 
lots  were  not  valued  separately.  The  fact 
that  bo  valued  the  property  at  different 
figures  from  those  of  the  owner  cannot 
affect  the  consent  that  he  should  value  it 
In  bulk.  The  assessor  is  not  bound  by 
the  owner's  valuation ;  and,  if  the  valuation 
of  the  former  la  excessive,  redress  is  to  be 
obtained  In  the  manner  provided  by  the 
statute. 

Our  conclusion  Is  that  the  assessment  In 
each  of  these  cases  should  stand,  and  that 
the  several  judgments  be  reversed. 


(teru.  US) 
Emkbbon  et  a/,  v.  Oainet. 

(Supreme  Court  of  Florida.    April  8,  18M.) 

IlBCHAincg'  Iiia»B— AFnoAvn— Aonon. 

1.  In  an  action  under  the  mechanic'*  lien  law, 
(chapter  3747,  Laws  Pla.  1887,)  the  affidavit  of  tha 
plaintiff  described  the  property  apon  which  ha 
claimed  a  lien  as  beinK  a  steam  saw-mill  located  at 
a  town  or  place  called  "Emerson, "  on  the  B.,  F.  de 
W.  B,  R.,  H  mUes  south  of  Live  Oak,  Suwannee 
county,  Fla.  Meld,  to  sufficiently  describe  tha 
property,  as  the  plaintiff  claimed  no  lien  upon  tha 

S.  It  Is  alleged  that  the  jury  allowed  the  plain- 
tiff pay  for  the  ose  of  certain  tools,  used  in  con- 
•tnioting  the  mill,  to  which  he  was  not,  under  the 
statute,  entitled ;  but,  the  evidence  falling  to  show 
the  amount,  if  any,  allowed  for  the  use  oX  the  tools, 
no  cause  for  reversal  is  shown. 

8.  The  proceedings  prescribed  by  the  statute 
for  the  enforcement  of  the  lien  law  are  purely 
legal,  and  confer  no  equity  powers  upon  the  court; 
and  a  proceeding  at  law,  under  the  statute,  to  en- 
force a  lien  is  nut  unconstitutionaL 

4.  The  suit  was  commenced  against  the  de- 
fendants as  partners,  but  the  prcBcipe  and  writ 
were  amended,  describing  them  as  "  late  partners,  * 
but  the  amendment  was  not  carried  into  the  afB- 
davit,  which  takes  the  place  of  adeclaration, which 
desuribes  the  defendants  as  "partners;"  but  thera 
was  no  objection  to  this  variance  in  toe  court  bo. 
low,  and  the  objection  oomea  too  Utte  when  first 
made  in  the  appellate  court, 

{SyUdlms  by  the  Court.) 

Appeal  from  circuit  court.  Bawannea 
county;  John  F.  White,  Judge. 

J.  S.  White,  for  appellants.  W.  S.  Hambj 
and  U.  E.  liroome,  for  appellee. 

Mitchell,,  J.  Galney, the  appellee,  com- 
menced suit  in  the  circuit  court  for  the  en- 
forcement of  a  Hen  under  the  mechanic's 
lien  law  of  June  8,  1887.  Chapter  3747, 
Laws  Fla.  The  pnecipe  lot  summons  ad 
respondendum  was  filed  April  17,  1888. 
The  writ  was  made  returnable  tnstaater, 
and  it  was  issued,  executed,  and  returned 
the  same  day;  and  on  the  same  day  the 
plaintiff  filed  bis  affidavit,  which,  under 
the  statute.  Is  the  declaration  In  such  pro- 
ceedings. 

On  the  19tta  day  of  the  same  month,  tbe 
circuit  court  being  put  in  motion  by  tbe 
action  of  the  plaintiff  In  filing  the  pneelpe, 
and  tbe  issuing  and  execution  of  the  writ, 
a  Jury  was  summoned, — we  assume,  from 
by-standers;  and  the  cause  was  then  ready 
tor  trial.  At  this  stage  the  defendants,  by 
counsel,  entered  a  special  appearance  for 
the  purpose  of  moving  to  quash  the  pro- 
ceedings. The  motion  was  refused;  and 
the  defendants  then,  by  permission  of  the 
court,  filed  their  pleas.  Tbe  plaintiff  Joined 
issue  thereon,  and  afterwards,  by  permis- 
sion of  the  court,  amended  his  pleadings. 
The  cause  then  proceeded  to  trial  on  said 
19th  day  of  April,  and  resulted  in  a  verdict 
in  favor  of  the  plaintiff.  The  defendants 
moved  for  a  new  trial,  and  in  arrest  of 
Judgment,  which  motions  were  overruled ; 
and  the  defendants  appealed,  and  have 
assigned  the  following  errors:  (1)  Tb» 
court  below  errei^  In  overruling  defendants* 
motion  for  new  trial ;  (2)  in  overruling  de- 
fendants' motion  in  arrest  of  Judgment; 
(3)  In  rendering  judgment  for  attorney's 
fees  for  plaintiff. 

Tbe  grounds  of  the  motion  for  new  trial 
are  that  tbe  verdict  was  against  tbe  evt 
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dence  and  the  charge  of  the  court,  but 
there  is  nothing  in  the  record  to  show 
what  the  evidence  or  the  charge  of  the 
court  was,  and  consequently  we  can  con- 
sider no  question  souRht  to  be  raised  by 
the  motion. 

The  first  ground  of  the  motion  for  the 
arrest  of  the  judgment  is  that  "the  plain- 
tiff, by  his  affidavit  to  enforce  the  lien 
claimed,  does  not  describe  and  sufficiently 
locate  the  property  upon  which  be  claims 
a  Hen  for  work. " 

The  first  sratlon  of  the  above  act  pro- 
vides that  "mechanics,  laborers,  and  all 
other  persons  who  shall  perform  any  labor 
upon,  or  in  the  construction  of,  any  build- 
ing, or  other  work  or  structare,  shall  have 
a  lien  of  superior  dignity  to  all  others  upon 
thebuilding, work,  or structureupon  wbich 
they  may  have  worked,  in  the  construction 
or  repair  thereof,  and  also  upon  the  inter- 
est of  the  owner  in  the  lot  or  land  upon 
which  such  building,  work,  or  structure 
sthnds,  to  the  extent  of  the  value  of  any 
labor doneby them."  Theplaintlff claimed 
a  lien  upon  a  steam  saw-mill,  the  property 
of  the  defendants,  located  at  a  place  or 
town  called  "Emerson, "on  the  Savannah, 
Florida  &  Western  Railroad,  14  miles  south 
of  IJveOak.lnthecount.yof  Suwannee  and 
state  of  Florida,  but  claimed  no  lien  upon 
the  land  upon  wbich  the  mill  was  located ; 
and  b«ice,  in  our  opinion,  it  was  not  neces- 
sary for  the  affidavit  to  describe  the  land 
or  lot  upon  wbich  the  mill  stood  by  metes 
and  bounds.  But  it  would  have  been 
otherwise  had  he  claimed  a  lieu  upon  the 
land  as  well  as  the  building. 

The  second  ground  of  the  motion  for  the 
arrest  of  the  judgment  Is:  "Because  the 
affidavit  of  said  plaintiff  does  not  allege 
and  set  forth  in  an  issuable  form  the 
amount  claimed,  the  kind  of  work  done, 
and  what  property  to  which  the  lien 
claimed  attaches."  Now  the  affidavit,  it 
is  true,  might  have  been  more  specific  as 
to  the  property  upon  which  the  lien  vras 
claimed;  but  there  is  nothing  in  the  case 
to  show  that  the  defendants,  before  go- 
ing to  trial,— in  fact,  before  judgment,— 
raised  any  objection  as  to  the  affidavit; 
and,  in  the  absenceof  such  objection  at  the 
proper  time,  we  cannot  consider  the  ques- 
tion as  to  its  sufficiency.  The  I'ecord  does, 
however,  show  that,  before  going  to  trial, 
defendants  moved  to  quash  the  proceed- 
ings, or  rather  that  they  entered  a  special 
appearance  for  the  purpose  of  making 
such  motion;  but  the  record  is  silent  as  to 
whether  or  not  the  motion  was  made. 
But,  if  made,  there  is  nothing  to  show  the 
grounds  of  the  motion ;  and,  in  the  ab- 
sence of  such  showing,  upon  the  ground 
that  every  fair  intendment  Is  in  favor  of 
the  correctness  of  the  ruling  of  the  court, 
we  assume  that  the  grounds  of  the  motion 
to  quash,  if  any,  were  not  tenable. 

The  third  ground  of  the  motion  for  the 
arrest  of  the  judgment  is:  "Because  said 
plaintiff,  by  his  affidavit,  sets  up  claims 
for  the  use  of  his  tools  as  part  of  his  com- 
pensation, and  for  which  a  llenisclaimed." 
As  to  whether  the  plaintiff  received  any 
pay  for  the  use  of  his  tools  or  not,  we  are 
not  able  to  learn  from  the  record ;  but  it 
may  be  safely  assumed,  we  think,  that  no 
error  was  committed  in  reference  to  any 


pay  the  plaintiff  may  or  may  not  have  re- 
ceived for  the  use  of  bis  tools.  If,  howev- 
er, there  was  error  in  this  respect,  the  de- 
fendants have  failed  to  point  it  out. 

The  fourth  ground  of  the  motion  for 
the  arrest  of  the  judgment  is:  "Because 
plaintiff  seeks  in  an  equitable  proceeding 
to  enforce  a  common-law  right.  Thefifth 
Is :  "  Because  the  plaintiff  seeks  an  equita- 
ble right  in  a  court  of  common  law. '  The 
sixth  is:  "  Because  this  court  cannot  ren- 
der a  judgment  for  which  plaintiff  seeks 
by  his  said  affidavit."  These  several 
grounds  may  be  considered  together,  as 
they  practically  raise  but  one  and  the 
same  question;  and  in  considering  this 
question  we  do  not  agree  with  counsel  for 
the  defendants.  Th<t  mode  of  procedure 
prescribed  by  the  legislature  for  the  en- 
forcement of  the  mechanic's  lien  law  is  a 
purely  legal  proceeding,  and  confers  no  eq- 
uity powers  upon  the  trial  court  in  such 
cases,  and  is  therefore  free  from  the  objec- 
tionable features  Insisted  upon  by  the  de- 
fendants. 

The  seventh  ground  of  the  motion  for 
the  arrest  of  the  Judgment  is:  "Because 
the  law  under  which  the  plaintiff  seeks  to 
enforce  his  lien  is  unconstitutional  in  tills: 
that  it  attempts  to  confer  upon  a  court  of 
common-law  jurisdiction  the  powers  of  a 
court  of  equity."  The  act  under  considera- 
tion, as  before  stated,  confers  no  such 
power  as  contended  for  by  defendants, 
and  briKce  their  contention  as  to  the  act 
being  unconstitutional  for  the  reasons  in- 
sisted upon  is  not  tenable.  And  what  we 
have  said  as  to  the  seventh  ground  of  the 
motion  applies  also  to  the  eighth,  because 
it  seeks  to  raise  the  same  question  that  Is 
raised  by  the  seventh  ground. 

The  ninth  and  last  ground  of  the  mo- 
tion is  that  the  plaintiff  did  not  commence 
his  action  within  the  time  prescribed  by 
the  statute;  but  this  ground  is  not  well 
taken,  because  the  record  shows  clearly 
that  the  suit  was  commenced  in  six 
months,  the  time  prescribed  by  the  stat- 
ute for  bringing  the  suit  after  the  comple- 
tion of  the  work  by  the  plaintiff  for  the  de- 
fendants. 

It  is  insisted  that  the  court  below  erred 
in  not  quashing  the  proceedings  on  the 
ground  of  variance  betwen  the  pnecipe, 
affidavit,  and  writ.  In  Rohinsun  v.  Hart- 
ridge,  13  Fla.  501,  the  court  say :  "  Having 
disposed  of  these  objections,  we  reach  the 
errors  assigned  in  this  case.  The  first  is 
that  the  court  erred  in  giving  judgment 
upon  the  verdict  of  the  jury,— the  declara- 
tion being  in  trover,  and  the  writ  in  aa- 
svmpait, — and  that  the  declaration  is  de- 
fective for  want  of  material  allegations. 
The  defendant  in  tbecourt  below,  without 
making  any  objection  to  this  total  vari- 
ance between  the  writ  and  declaration, 
pleads  to  the  chaneed  form  of  action,  goes 
to  trial,  and  this  objection  is  made  for  the 
first  time  in  this  court.  The  objection 
comes  too  late.  •  »  ♦  Under  the  provis- 
ions of  the  act  of  November  23,  1828, 
(Thomp.  Dlg.S.51,)  'after  verdict,  the  lodg- 
ment cannot  be  stayed  or  reversed '  for 
this  variance.  It  is  thus  seen  that  this  va- 
riance amounts  to  but  little  when  urg^ 
in  the  circuit  court  before  verdict,  and 
amounts  to  nothing  when  urged  after  ver- 
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diet,  and  that  It  Is  no  sruund  (or  a  rever- 
eal  of  the  Judgment. " 

In  the  snit  at  bar  the  case  stood  origi- 
nally against  the  defendants  as  partners 
In  the  milling  business,  but  the  preecipe 
and  writ  were  amended,  and  the  case  then 
stood  against  the  defendants  Individually, 
describing  them  as  "late  partners, "  etc., 
but  this  amendment  was  not  carried  Into 
the  affidavit  which  describes  the  defend- 
ants as  "  partners ; "  and  this  creates  the 
variance  complained  of  by  the  defendants. 
There  Is  nothing  In  the  record  to  show  that 
the  defendants  objected  to  his  variance  In 
the  court  below ;  but,  even  If  they  did,  un- 
der the  decision  In  13  Fla.  supra,  there  was 
no  error  in  overruling  the  objection.  This 
objection  is  not  Incorporated  in  the  rec- 
ord ;  and,  even  if  there  could  be  any  objec- 
tion on  account  of  this  variance,  it  should 
have  been  taken  advantage  of  in  theconrt 
below.  It  is  too  late  to  raise thatquestlon 
for  the  first  time  in  this  court.  There  was 
no  error  in  the  court  below  allowing  the 
statutory  fee  of  f  25. 

This  disposes  of  all  the  questions  raised 
In  the  case.  However,  as  the  defendants 
have  assailed  the  constitutionality  of  the 
act  under  consideration,  we  will  remark 
that  there  Is  an  interesting  and  important 
constitutional  question  involved  in  this 
act.  The  question  Is,  do  not  the  summa- 
ry proceedings  authorized  against  a  de- 
fendant deprive  him  of  bis  constitutional 
right  to  be  tried  "by  due  process  of  law  ?  " 
This  question  was  not  raised  in  this  case, 
and  we  express  no  opinion  upon  It. 

The  judgment  Is  affirmed. 


.(2S  FU.  142) 


in  re  Brandau. 


{Supreme  Court  of  Florida.    April  3, 1880.) 

FOSOEKT — EVIDBNOB — HaBBAS  COUPDS. 

The  petitioner,  Brandaii,  was  imprisoned 
apon  a  charge  of  forgery  of  a  draft,  but  as  there 
is  nothing  on  the  face  of  the  draft  alleged  to  have 
been  forged  to  induce  the  belief  that  the  signa- 
ture thereto  was  not  genuine,  and  there  being  no 
other  evidence  to  show  that  the  petitioner  did  not 
sign  the  draft  with  bis  true  name,  or  that  the 
draft  had  been  altered  in  any  respect  for  the  pur- 
pose of  fraud  or  deceit,  the  charge  of  forgery  is 
not  made  out,  and  the  petitioner  is  entitled  to  his 
discharge  from  custody. 
{SyllcUms  by  the  Court.) 

Habeas  corpus. 

C.  J.  Perrenot,  for  petitioner.  Wtlliam 
B.  Lamar,  Atty.  Qen.,  for  the  State. 

Mitchell,  J.  The  petition  for  a  writ  of 
biibeas  corpus  was  filed  In  this  court 
March  21, 1890.  The  writ  was  issued  on 
the  same  day,  returnable  March  24, 1800. 

The  petition  alleges,  among  other  things, 
that  the  petitioner,  W.  B.  Brandau,  la 
"confined  unjustly,  as  he  apprehends, "  in 
the  county  jail  of  Walton  county,  Fla. ; 
that  he  is  held  under  acommitment  Issued 
by  S.  P.  Dabby,  county  judge  of  said  coun- 
ty, upon  a  charge  of  forgery.  The  peti- 
tionerdenies  that  he  Is  guilty  of  any  crime, 
as  alleged.  It  prays  a  writ  of  habeas 
corpus,  and  an  investigation  by  this  court 
of  the  charge.  J.  A.  McLeod,  sheriff  o( 
said  county,  made  return  that  be  held  the 


petitioner  under  a  commitment  issued  by 
S.  P.  Dabbt,  county  Judge  of  Walton 
county. 

By  consent  of  counsel,  James  A.  McLean, 
Esq.,  was  appointed  to  take  the  testimony 
In  the  case,  and  the  testimony,  being  tak- 
en and  submitted  to  the  court,  is  substan- 
tially as  follows : 

"J.  fi.  Cawthou,  a  witness  for  the  state, 
says  that  he,  as  deputy-sheriff,  arrested 
the  petitioner,  and  that  he  knew  the  peti- 
tioner by  the  name  of  'Sobey;'  that  he 
told  petitioner  that  he  was  after  him ; 
that  petitioner  asked  bim  what  was  the 
matter,  and  that  witness  told  bim  that 
Mr.  Bovis  was  dissatisfied  about  the  check 
he  had  cashed  for  the  petitioner,  and  that 
witness  wanted  him  to  go  back  to  De 
Funiak  with  him ;  that  they  started  back, 
and  petitioner  said  that  he  was  sorry 
that  he  got  into  it,  but,  as  he  was  Into  it, 
he  would  tell  witness  the  whole  thing; 
that  he  asked  witness  if- he  would  not  take 
the  money  and  let  him  go,  and  said  that 
be  was  afraid  to  come  back  here  for  fear 
that  Bovis  had  wired  the  house;  that  he 
was  wanted  at  another  place;  that  peti- 
tioner said  he  knew  he  had  done  wrong; 
that  he  knew  the  company  would  not 
honor  his  draft;  that  he  had  drawn  oth- 
er drafts  on  the  company  that  had  not 
been  honored ;  and  that  he  wanted  the 
money  of  Bovis  to  go  home  on,  and  see 
why  his  drafts  were  not  honored." 

The  instrument  the  petitioner  is  charged 
with  forging  is  as  follows: 
«f  25.00.  Jan.  28,  1890. 

"At  sight,  pay  to  the  order  of  Henry 
Bovis  twenty-five  dollars,  value  received, 
and  charge  the  same  to  the  account  of 
"W.  R.  Brandau. 

"To  Mosler  Bale  Co.,  787  Broadway, 
New  York. " 

This  evidence  utterly  tails  to  sustain  the 
charge  of  forgery  against  the  petitioner. 
There  is  nothing  on  the  face  of  the  instru- 
ment he  is  charged  with  forging  to  induce 
the  belief  that  the  signature  thereto  is  not 
genuine.  This  the  attorney  general  In  hia 
argument  admits.  Nor  is  there  any  other 
evidence  iu  the  case  to  show  that  the  pe- 
titioner did  not  sign  his  true  name  to  the 
draft,  or  that  the  draft  had  been  altered 
in  any  respect  for  the  purpose  of  fraud  or 
deceit;  and,  in  the  absence  of  such  show- 
ing, the  charge  against  the  petitioner  is 
not  made  out.  2  Bish  Crim.  Law,  §623; 
State  V.  Thompson,  19  Iowa,  299;  State 
v.  Kimball,  60  Me.  409 ;  Bamum  v.  State, 
16  Ohio  St.  717;  State  v.  Johnson,  26  Iowa. 
407. 

Our  opinion  being  that  the  charge  of 
forgery  is  not  in  the  least  sustained  by  the 
evidence,  the  prisoner  should  be  discharged 
from  custody  under  that  charge;  but  this 
release  will  not  preclude  his  being  prose- 
cuted before  a  magistrate,  if  the  authori- 
ties shall  see  fit  to  institute  the  same,  and 
held  in  default  of  ball  to  answer  for  any 
offense  of  which  there  may  Ise  evidence 
showing  probable  cause  tor  bis  detention, 
whether  such  proceedings  shall  be  Insti- 
tuted either  before  or  subsequent  to  his 
discharge  from  custody  on  the  charge  ot 
forgery. 
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MAGBEB  0.  KENNEDY. 


(iC  Fla.  16S) 

Magbbb  t.  Kennedy  et  ax. 
(Supreme  Court  of  Florida.    May  SO,  1890.) 

Bquitt  Fr^oticb— Tihb  fob  Takino  Tbstimoxt 
— ^Enlakobmext. 
1.  Where  there  has  been  failure  to  take  testi- 
mony within  the  time  allowed  by  equity  rule  71, 
and  laches  in  applying  for  enlargement  of  time  to 
take  it,  the  enlargement  should  not  be  f^nted  ex- 
cept npon  strong  showing  of  disqualification  or 
SOsitive  hindrance  to  act,  or  of  excuse  in  the  In- 
ulgence  or  assent  of  the  other  side. 

a.  The  nyitter  of  enlar^ng  the  time  is  one  of 
discretion,  and,  while  the  refusal  of  the  judge  to 
nanl  the  enlargement  is  reviewable  on  appeal, 
uiis  court  will  act  on  the  presumption  of  the  cor- 
rectness of  the  judge's  ruling,  and  will  not  change 
It  except  in  a  clear  case  of  mistake  or  hardship, 
particularly  where  the  judge  was  in  position  to 
understand  fully  what  weight  should  be  given  to 
excuses  for  delay  based  on  local  conditions  and 
usages. 

{SyllaJrut  by  the  Court. ) 

Appeal  from  circuit  court,  HillBborough 
county ;  H.  L.  Mitchell,  Judp^e. 

Jumea  T.  Afagbee,  lor  appellant.  Af.  C. 
Jordan,  fur  appellees. 

Maxwell,  J.  This  Is  a  chancery  suit  In 
which  the  complainant  seeks  to  set  aside 
certain  deeds  to  the  wife  of  Thomas  P. 
Kennedy  alleged  to  be  in  Iraud  ot  credit- 
ors of  Kennedy,  so  as  to  let  executions 
against  Kennedy,  assigned  to  complain- 
ant, run  against  the  property  conveyed  by 
said  deeds.  There  Is  no  question  before 
us  on  the  merits  of  the  case,  and  it  Is  un- 
necessary to  set  out  the  allegations  of  the 
bill.  The  only  question  Involved  is  one  of 
practice,  growing  out  of  the  relusal  ol  the 
Judge  to  enlarge  the  time  for  taking  testi- 
mony. Equity  rule  71  allows  "three 
months,  and  no  more,  •  •  •  for  the 
taking  of  testimony  after  the  cause  is  at  is- 
sue, unless  the  Judge  shall,  upon  special 
cause  shown,  •  *  *  enlarge  the  time. " 
The  cause  was  at  issue  January  7, 1884 ; 
replication  to  the  answer  having  been  filed 
that  day.  No  other  step  was  taken  till 
April  22,  1884,  when  the  cause  was  set 
down  for  hearing  by  defendants.  June  2d 
thereafter,  according  to  notice  by  com- 
plainant, he  would  make  application  to 
have  the  time  tor  taking  testimony  ex- 
tended. His  application  was  denied  Au- 
gust 6,  1884.  There  was  subsequently  a 
motion  for  a  rehearing  ot  the  application, 
which  was  also  denied.  The  only  errors 
assigned  for  our  consideration  relate  to 
these  refusals  to  enlarge  the  time  tor  tak- 
ing testimony. 

In  his  petition  tor  turthnr  time,  complain- 
ant's excuses  for  delay  are  that,  in  conse- 
quence ot  propositions  for  a  compromise,  he 
hoped  the  matters  in  controversy  would  be 
settled  out  ot  court:  that  he  had  extend- 
ed courtesies  to  defendants  by  promises 
not  to  take  advantage  ot  the  absence  of 
their  counsel;  that,  immediately  after  the 
filing  of  the  replication,  he  commenced  pre- 
paring to  take  testimony,  but  the  wit- 
nesses resided  in  Pennsylvania,  and  corre- 
spondence was  first  necessary  In  order  to 
learn  what  could  be  proven  to  show  the 
untruth  ot  the  answer;  that  he  was  de- 
layed In  finding  out  the  proper  officials 
and  witnesses  to  make  this  proof;  that, 
as  soon  as  he  got  the  information,  after 
having  made  every  effort  tor  that  por- 
T.780.no.2a-34 


pose,  he  left  interrogatories  at  the  office  ol 
the  solicitor  tor  defendants,  but  was  sur- 
prised to  find  that  the  cause  had  been  set 
tor  nearing.  He  goes  on  to  speak  ot  the 
usual  courtesies  of  the  bar  of  the  circuit, 
and  of  the  necessity  ot  this  on  account  of 
the  large  extent  ot  the  circuit,  and  the  fre- 
quent absences  ot  attorneys  on  business, 
and  ot  the  known  liberality  ot  the  Judge 
in  the  exercise  ot  the  discretion  allowed 
him  to  prevent  failure  of  justice.  He  says, 
too,  bis  duties  as  a  government  official  re- 
quired much  of  hia  time  that  otherwise 
could  have  been  devoted  to  his  case.  He 
then  recites  the  substance  ot  the  contro- 
versy, and  states  what  he  expects  to  prove 
in  support  ot  his  bill,  and  against  the 
matters  ot  avoidance  in  the  answer,  and, 
returning  to  bis  excuses  tor  delay,  refers 
to  the  absence  of  the  Judge  from  April  7, 
1884,  to  May  1st  thereafter,  and  then  im- 
mediate absence  till  about  May  12th. 

In  addition  to  his  own  affidavit  verify- 
ing the  petition,  he  presented  other  affida- 
vits, one  ot  which  does  not  touch  the  ques- 
tion before  us;  another  of  which,  on  that 
question,  was  by  his  associate  counsel, 
who  says  he  was  frequently  absent  on 
professional  and  official  business,  and  at 
other  times  unavoidably  absent,  and 
when  at  his  office,  at  home,  was  busy  a 
greaterpart  otthe  time  in  professional  and 
other  matters  that  claimed  hlsalmost  con- 
stant attention;  and  another  by  his  wife, 
who  says  he  was  seriously  sick  the  great- 
er part  of  every  day  from  the  middle  ot 
December,  1883,  to  the  beginning  ol  April, 
1884,  so  that  he  was  wholly  unfit  to  at- 
tend to  his  law  business,  and  that  nearly 
all  the  work  he  did  as  deputy-collector  ol 
customs  at  the  port  ot  Tampa  was  done 
while  confined  to  his  room. 

This  is  the  strength  of  his  case  towards 
showing  "special  caase,"  or  causes  tor  en- 
larging the  time  to  take  testimony.  As 
to  the  matter  of  delay  because  ot  proposi- 
tions tor  compromise,  that  Is  denied  by 
the  defendant  T.  P.  Kennedy,  who  admits 
conversations  tor  compromise  before  the 
institution  ot  the  suit,  but  says  there  was 
only  one  such  conversation  afterwards, 
and  this  wasjust  after  the  beginning  of  the 
suit,  and  that  then  he  told  complainant  he 
could  not  agree  to  his  demand,  and  that 
he  mast  go  ahead  with  his  suit;  and,a.sto 
courteoies  in  conducting  the  suit,  Ken- 
nedy denies  his  application  for  the  same, 
except  in  a  single  instance,  when  his  so- 
licitor was  absent,  in  attendance  upon 
the  supreme  court  of  the  state.  It  cannot 
be  claimed,  therefore,  in  the  absence  ol 
other  evidence,  that  it  is  shown  there  was 
excuse  for  delay  in  taking  testimony  be- 
cause ot  pending  efforts  for  compromise, 
or  because  of  promised  professional  court- 
esy. And  we  may  as  well  say  here  that 
this  courtesy  alleged  to  be  usual  in  the 
circuit  cannot  be  supposed  to  extend  to 
such  abuseol  the  rights  ot  clients  as  would 
follow  from  indulgence  ot  dear  and  con- 
tinued laches.  Has  there  been  such  laches 
in  this  case?  From  January  11,  1888, 
when  exceptions  to  the  answer  were  filed, 
to  July  .30th  ot  that  year,  complainant 
made  no  move;  so  that,  under  the  rules 
of  practice,  his  case  was  dismissed  by  the 
clerk.    August  16th,  be  entered  a  motion 
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to  set  aside  the  order  of  diBmiesal,  which 
was  granted  by  the  Judge  October  16th. 
Again  no  move  till  January  14, 1884,  when 
by  consent  the  exceptions  were  with- 
drawn. January  7th,  replication  was 
filed.  Then  he  rests  till  June  2d,  when  be 
applies  for  extension  of  time  to  take  testi- 
mony,—a  default  of  near  five  months  aft- 
er the  cause  was  at  issue.  In  the  mean- 
while the  defendants,  April  22d,  had  set 
the  case  for  bearing;  this  being  after  Issue, 
and  after  the  three  months  allowed  by 
the  I'ule  for  taking  testimony  had  expired. 
Such  neglect  of  the  case  as  shown  by  these 
dates  evinces  laches  not  to  be  condoned 
except  upon  very  strong  showing  of  dis- 
qualification or  positive  hindrance  to  act, 
or  of  excuse  in  the  Indulgence  or  assent  of 
the  other  side.  V/e  do  not  find  relief  for 
complainant's  laches  in  what  be  says 
about  the  residence  of  witnesses  in  a  dis- 
tant state,  and  the  delay  caused  by  the 
necessity  of  first  bearing  who  they  were, 
and  what  they  could  prove,  and  the  difil- 
culty  of  this;  for,  with  all  this  admitted, 
he  still  bad  the  rule  confronting  him,  and 
knowing  this,  being  a  lawyer  of  long  prac- 
tice, he  also  knew  that  if  he  needed  fur- 
ther time,  and  the  cause  for  extension  was 
sufflclent,  it  would  be  granted  if  applied 
for  wltbin  the  three  months.  But  he  made 
no  application  till  near  two  months  after 
the  testimony  should  have  been  in.  We 
do  not  mean  to  say  that  under  no  cir- 
cumstances should  application  be  enter- 
tained if  not  made  within  three  months, 
but  that  in  this  case  no  cause  yet  consid- 
ered was  sufficient  to  Justify  or  excuse 
delay  beyond  that  time,  and  in  any  case 
the  circumstances  should  he  controlling 
and  nnavoidable  to  excuse  delay.  The 
only  other  fact  of  any  consequence  is  the 
sickness  of  complainant  during  the  great- 
er part  of  the  three  months  within  which 
his  testimony  should  have  been  taken.  It 
is  observable,  however,  that  In  the  midst 
of  this  sickness  he  withilrew  his  exceptions 
to  the  answer,  and  filed  a  replication,  and 
that  he  had  a  week  after  the  sickness  end- 
ed before  the  time  expired,  but  took  no 
legal  step  whatever  for  two  months.  It  is 
further  observable  that  the  complainant 
himself  makes  no  mention  of  his  sickness 
as  an  excuse  for  non-action,  but  says  in- 
stead that,  immediately  after  the  cause 
was  at  issue,  he  commenced  preparing  to 
take  testimony,  and  was  delayed  by  nou- 
residence  of  witnesses,  the  necessity  for  cor- 
respondence, etc.  Besides,  it  is  not  shown 
that  during  that  time  his  associate  solicit- 
or could  not  have  taken  the  necessary 
steps  tor  procuring  the  testimony,  or  for 
getting  an  extension  of  time  for  that 
purpose.  Under  these  circ.umBtances,  we 
think  the  alleged  sickness  furnished  no 
sufficient  excuse  for  the  delay. 

While  the  discretion  of  the  court  exer- 
cised 4n  refusing  to  enlarge  the  time  for 
taking  testimony  is  reviewable  on  appeal, 
this  court  will  act  on  the  presumption  of 
the  correctness  of  its  ruling,  and  will  not 
change  the  ruling  except  in  a  clear  case  of 
mistake  or  hardship ;  and  it  is  our  opin- 
ion that  in  this  case  the  discretion  was 
exercised  properly,  and  that  we  should 
not  set  aside  the  order  of  refusal.  As  said 
In  Ahren   v.  Willis,  6  Fla.  359,  it  la  "a  safe 


rule  for  the  guidance  of  the  appellate  tri- 
bunal that  every  presumption  is  to  be  in 
favor  of  the  correctness  and  propriety  of 
the  ruling  of  the  court  below,  where  the 
same  is  made  In  reference  to  any  point 
which  •  *  *  was  a  matter  purely  of 
discretion."  Particularly  does  this  ap- 
ply here,  where  the  judge  was  in  a  posi- 
tion to  understand  fully  what  weight 
should  be  given  to  excuses  based  on  the 
extent  of  the  circuit,  absences  of  the  Jndge 
and  of  attorneys,  and  the  professional 
courtesies  usual  In  the  circuit. 
The  order  Is  affirmed. 

Walker,  J.,  sat  In  place  of  Mitghell,, 
J.,  dlaquiillfied. 


(90  Ala.  u» 

TowKB  Manvf'q  Co.  et  a!,  v.  Taoupsoir 

et  aJ. 
(Supreme  Court  of  Alabama.   April  17, 1890.) 

EilCriTT — JOINDBB  OV  FABTfES. 

Several  contract  creditors  of  the  same  debt- 
or, having  no  privity  among  themselves,  may  join 
in  a  bill  brought  under  Code  Ala.  g  8544,  to  set  aside 
and  cancel  for  fraud  a  bill  of  sale,  though  there  Is 
no  statute  authorizing  such  joinder. 

Appeal  from  city  court  of  Annlston ;  W. 
F.  JoHNSO.v,  Chancellor. 

Brothers,  WUlett  A  Wlllett  and  Caim&dy 
&  Blackwell,  for  appellants.  Kaox  A 
Bowie,  for  respondents. 

MoClellan,  J.  The  present  bill  Is  pros- 
ecuted by  several  open  contract  creditors 
of  V.  L.  Thompson,  and  seeks  to  have  the 
sale  of  a  stock  of  goods,  made  by  him  to 
C.  A.  Thompson,  set  aside,  on  the  ground 
of  fraud,  and  the  property  subjected  to  the 
payment  of  complainants'  several  debts. 
The  decree  appealed  from  and  now  as- 
signed as  error  sustained  a  demurrer  "for 
that  the  complainants  are  open  contract 
creditors  of  V.  L..  Thompson,  and  cannot 
join  Id  one  bill  to  set  aside  and  cancel  for 
fraud,  or  any  other  reason,  the  bill  of  fsale 
from  V.  L.  Thompson  to  C.  A.  Thomp- 
son. "  There  was,  of  course,  no  privity  be- 
tween or  among  the  complainants,  their 
only  connection  resting  In  the  fact  that 
each  was  a  creditor  of  V.  L.  Thompson, 
and  each  in  separate  right  had  a  standing 
in  court  to  contest  the  validity  of  the 
transaction  by  which  the  common  debtor 
of  each  bad  attempted  to  dispose  of  his 
property  with  intent  to  hinder,  delay,  and 
defraud  his  creditors.  Nor  can  any  statu- 
tory provision  be  resorted  to  In  justiflc&- 
tlon  of  joUiing  two  or  more  simple  con- 
tract creditors  in  a  bill  filed,  as  this  one  Is, 
under  section  3544  of  the  Code.  The  act  ot 
February  20,  1889,  to  which  reference  Is 
made  by  counsel,  as  authorizing  such  join- 
der, is  confined,  in  express  terms,  to  bills 
proceeding  under  section  3545  of  the  Code, 
for  discovery,  and  was  intended  to  remedy 
the  effect  of  the  decision  In  the  case  of  Bail- 
way  Co.  v.  McKenzle,  85  Ala.  54C,  5  South. 
Bep.  822.  The  practice,  however,  of  join- 
ing several  creditors  as  complainants  In 
such  bills  has  been  so  long  and  so  univers- 
ally resorted  to  whenever  occasion  re- 
quired, and  has  passed  so  often  unchal- 
lenged through  this  court,  as  to  have  be- 
come, in  some  sort,  an  established  rule  ot 
pleading.    It  has  long  been  held  that  two 
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or  more  lodgment  creditors  might  unite 
in  the  proaecution  of  such  suits,  and  In 
principle  the  ubjectlon  to  such  a  course  on 
the  part  of  ]adgment  creditors  Is  as  tena- 
ble as  that  now  urged  to  the  Joinder  of 
contract  creditors ;  and  it  eeeras  to  have 
been  the  general  understanding  of  the  pro- 
fession that  the  two  cases  in  this  respect 
stood  upon  the  same  footing.  So  true 
was  this,  indeed,  that  notwithstanding 
the  numerous  cases  shown  by  our  Reports 
in  which  the  point  now  insisted  on  might 
have  been  made,  It  does  not  appear  to 
have  ever  been  made  until  the  recent  case 
of  Ruse  v.  Bromberg,88  Ala.  619,  ante,  884, 
and  was  then  doubtless  snggepted  by  the 
opinion  in  Railway  Co.  T.  McKensie,  su- 
pra, where  the  conclusion  announced,  with 
respect  to  a  bill  for  discover,  was  really 
reached  on  the  doctrine  of  expressio  uatiis, 
exclnsio  alterlun.  In  Ruse  t.  Bromberg, 
supra.  Justice  Clopton  says:  "The  con- 
tention is  that  the  statute  which  author- 
izes a  creditor  without  a  lien  to  file  a  bill 
in  chancery  to  subject,  to  the  payment  of 
bis  debts,  property  fraidnlently  conveyed 
by  his  debtor  does  not  extend  to  such  cred- 
itors the  general  rule  which  permits  sepa- 
rate Judgment  creditors  to  Join  as  com- 
plainants in  a  bill  having  such  object. 
The  statute  has  been  in  operation  nearly 
thirty  years.  From  the  time  of  its  enact- 
ment it  has  been  the  common  practice  to 
unite  in  such  bills  two  or  more  creditors 
without  a  lien, seeking  to  enforce  separate 
and  distinct  demands.  Many  cases  have 
been  reviewed  in  this  court  without  the 
propriety  of  the  practice  being  questioned. 
The  statute  has  been  generally  considered 
as  operating  to  place  simple  contract  and 
judgment  creditors,  as  to  the  remedy,  on 
the  same  footing.  Were  it  difficult  to  per- 
ceive any  sound  principle  of  equity  plead- 
ing on  which  to  Justify  it,  we  would  long 
hesitate  to  disturb  a  practice  so  general 
and  continuous,  especially  as  its  tendency 
and  effect  are  to  promote  convenience,  and 
to  prevent  multlpllcit.r  of  suits. "  In  view 
of  the  well-established  practice,  the  ad- 
vantages of  which  outweigh  any  possible 
hardships  that  may  result,  under  peculiar 
cirrumntances,  and  carrying  the  language 
quoted  above  to  its  necessary  and  legiti- 
mate consequences,  we  are  constrained  to 
the  conclusion  that  the  present  bill  was 
well  exhibited  in  the  names  of  the  several 
open  contract  creditors  of  the  defendant. 
The  decree  of  the  city  court  is  therefore  re- 
versed, and  a  decree  will  be  here  entered 
overruling  the  demurrer  in  question.  Re- 
versed and  rendered. 


(90. 


la.  138) 

Carter  et  al.  v. 


Palmes  et  al. 


(Supreme  Cotirt  of  Alabama.   April  16,  ISSO.) 

IiBTT  OF  ATTAOHMBST— SpEOIAI.  COXRTABLB. 

Code  Ala.  {  2956,  authorizing  an  attachment 
issaed  by  a  juBtice  for  a  sum  exceeding  bis  juris- 
diction, and  retamable  in  the  circuit  court,  to  be 
levied  by  the  oonstable  in  whose  beat  the  process 
issued,  provided  the  amount  does  not  exceed  the 
amount  of  the  constable's  bond,  refers  only  to  the 
regular  oonstable;  and  such  a  levy  by  a  special 
deputy  is  void. 

Appeal  from    circuit    court,  Jetterson 
county ;  James  B.  Head,  Judge. 


The  appellants.  Carter  Bros.  &  Co.,  sued 
out  an  attachment  against  the  defendant 
A.  T.  Palmer,  before  a  Justice  of  tlie  peace, 
for  an  amount  greater  than  the  Justice's 
Jurisdiction,  but  not  in  excess  of  the 
amount  fixed  for  a  constable's  bond. 
This  attachment  was  made  returnable  to 
the  circuit  court.  There  being  no  regular 
constable,  the  Justice  appointed  a  special 
constable  to  make  the  levy  of  the  attach- 
ment. .Under  the  writ  the  special  consta- 
ble took  the  property  in  custody;  and, 
while  he  bad  the  same  in  his  possession  as 
special  constable,  the  defendant  sold  the 
goods  so  levied  on  to  Ellis,  Thomas  A 
Hill,  and  the  said  pnrche«ers  induced  the 
special  constable  to  turn  the  goods  over  to 
them.  Upon  finding  this  out,  the  plain- 
tiffs had  the  clerk  of  thecircuit  court  to  Is- 
sue a  writ  of  attachment  against  the  de- 
fendant Palmer  under  section  2955  of  the 
Code;  and  the  same  was  levied  by  the 
sheritt  on  the  goods  so  sold  to  Ellis, 
Thomas  &  Hill,  before  they  were  removed 
from  the  state.  Thereupon  the  said  Ellis, 
Thomas  &  Hill  made  affidavit,  gave  bond, 
and  instituted  a  clulm  to  the  said  goods. 
Upon  the  trial  of  the  claim  suit,  the  court, 
at  the  request  of  the  claimants  in  writing, 
gave  the  general  affirmative  charge  in  fa- 
vor of  the  claimants.  To  the  giving  of 
this  charge  the  plaintiff  duly  excepted,  and 
alMo  excepted  to  the  refusal  of  the  court 
to  give  the  general  affirmative  charge  In 
their  favor,  and  these  rulings  of  the  court 
are  here  assigned  as  error. 

Lane  &  White,  for  appellants.  Smith  & 
Lowe  and  W.  T.  L.  Cofer,  for  appellees. 

McClellan,  J.  We  are  not  inclined  to 
disturb  the  authority  of  the  case  of  Pee- 
bles V.  Weir,  (lO  Ala.  416,  as  to  the  comiie- 
tency  of  a  special  constable  to  levy  an  at- 
tachment issued  by  a  Justice  of  the  peace, 
and  returnable  to  the  circuit  court,  for  an 
amount  greater  than  the  justice's  Jurisdic- 
tion, and  not  in  excess  of  the  bond  re- 
quired to  be  given  by  constables.  For 
many  years,  at  least  as  far  back  as  1838, 
Justices  of  the  peace  havehadantbority  to 
issue  attachments  for  sums '  exceeding 
their  final  Jurisdiction,  and  make  them  re- 
turnable into  the  circuit  court.  Bat  prior 
to  the  act  of  February  5, 1856,  (Acts  1865- 
66,  p.  18,)  there  was  no  law  authorizing  a 
constable  to  levy  such  an  attachment,  as 
was  held  in  Martin  v.  Dollar,  82  Ala.  422, 
in  reference  to  a  levy  made  by  a  consta- 
ble in  1888.  That  act.  which  now  consti- 
tutes section  2956  of  the  Code,  authorized 
such  levies  to  be  made  by  the  constable  of 
the  beat  in  which  said  process  may  issue, 
provided  the  amount  shall  not  exceed  the 
amount  of  the  constable's  bond.  Many 
reasons  may  readily  be  conceived  for  con- 
fining the  power  thus  extended  to  bonded 
officers.  The  duty  imposed  involved  liabil- 
ity extraordinary  in  character  and 
amount,  as  compared  with  that  attach- 
ing to  theexecation  of  the  usual  process 
issuing  out  of  Justices'  courts,  and  to 
which  the  statute  authorizing  service  by 
deputies  (Code,  §  850)  applies.  It  is  very 
clear  to  our  minds  that  the  legislative  in- 
tent to  afford  parties  aggrieved  by  the 
malfeasance  or  misfeasance  of  a  constable, 
charged  with  this  extraordinary  duty,  re- 
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coarse  upon  his  bond,  and  to  allow  none 
exceptthe  regular  constable — a  bonded  of- 
ficer— to  levy  the  writ,  fully  appears  on 
tbeface  of  the  enactment.  It  follows  that 
In  our  opinion  the  case  of  Peebles  v.  Weir, 
snpra,  which  involved  a  levy  by  a  special 
deputy,  was  properly  decided ;  and  so,  al- 
so, was  the  case  of  Brinslield  v.  Austin,  39 
Ala.  227,  though  the  reasonint;  of  the 
learned  Judge  who  delivered  the  opinion  in 
the  case  last  named  proceeds  on  the  un- 
founded assumption  that  a  bonded  con- 
stable was  not  authorized  to  levy  such  an 
attachment. 

The  levy  in  this  case,  made  by  a  special 
deputy,  was  therefore  void,  and  the  o6S- 
cer  was  a  mere  trespasser.  The  sale  by 
the  defendant  to  theclaimant8,Ellis,Thom- 
as  &  Hill,  after  such  abortive  levy,  and  be 
fore  the  levy  made  by  the  sheriff,  was  val- 
id ;  and  on  his  view  of  the  case  alone,  if 
not  also  on  the  gronnd  that  the  first  levy 
was  abandoned,  the  court  below  properly 
gave  the  a£9rmative  diarge  for  the  claim- 
ants. 

The  judgment  of  the  drcuit  coart  Is  af- 
firmed 

(12  La.  Ann.  820)         — ^— 

Succession  of  Ahlauo. 

(Sumrtme  Court  of  LouMcma.    Maroh  17, 1S90. 
42  La.  Ann.) 

APFonrmNT  of  Tdtob— ColluLtibaii  Attaox. 

1.  The  order  of  a  competent  court  appointing 
an  nnder-tutor  cannot  be  attacked  collaterally,  and 
must  stand  until  vacated  or  annulled  hy  appeal,  or 
in  a  direct  action  of  nullity. 

2.  The  deliberations  of  a  family  meeUnf;  con- 
vened for  the  purpose  of  reoommendlng  the  ap- 
pointment, of  a  dative  tutor,  and  resulting  in  an 
equal  division  between  the  members  composing  the 
same,  decide  nothing,  and  cannot  be  the  basis  for 
the  appointment  of  any  one  as  tutor. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Monboe,  Judge. 

E.  D.  Le  Breton  and  Cblapella  iS  De- 
poorter,  for  appellant.  Ambrom  Smith, 
for  appellee. 

Poch£,  J.  This  is  a  controversy  over 
the  appointment  of  a  tutor,  and  of  an  un- 
der-tutor.to  the  minor,  Leah  Arland,  only 
child  of  the  deceased.  At  the  time  of  his 
death,  Leon  Arlaud  was  divorced  from  his 
surviving  wife,  Helen  Massin,  who  was 
then  absent  from  the  state.  By  his  last 
will,  the  deceased  had  appointed  Miss 
Helena  Fitzgerald  his  testamentary  execn- 
trix,  and  testamentary  tutrix  of  his  minor 
child.     When  the  executrix   presented  a 

Srovlslonal  account  of  administration, 
[rs.  Massin  interposed  an  opposition  in- 
volving the  alleged  nullity  of  the  will  in  so 
far  as  it  purported  to  affect  the  tutorship, 
which  she  claimed  for  herself  by  nature. 
At  this  juncture,  Agener  La  France,  the 
present  appellant,  was  appointed  and 
qualllled  as  under-tutor;  and,  owing  to 
the  absence  of  the  mother,  who  was  yet 
in  a  foreign  land,  he  instituted  proceedings 
praying  for  a  family  meeting  to  recom- 
mend a  dative  tutor  for  the  minor.  An 
order  was  thereon  made  by  the  district 
court,  convening  a  family  meeting  for  the 
purpose  of  recommending  proper  persons 
to  be  appointed  as  tutor  and  under-tutor 
Of  the  minor.    The  family  meeting,  with 


six  out  of  seven  memben  appointed 
present,  was  duly  convened.  On  the 
choice  of  a  tutor  the  votes  were  equally 
divided ;  three  members,  including  himself, 
voting  for  Lambert  Prudhomme,  and  three 
others  voting  for  the  appellant,  Agener  La 
France,  As  to  the  under-tutor,  five  of  the 
members  concurred  In  the  recommendation 
of  the  same  person.  The  under-tutor.  La 
France,  refused  to  sign  the  deliberations 
of  the  family  meeting,  whereupon  a  rule 
was  taken  contradictorily  with  him  for 
the  appointment  of  Prudhomme  as  tutor, 
and  of  Rapeir  as  under-tutor.  From  a 
Judgment  making  the  rule  absolute,  La 
France  prosecutes  the  present  appeal. 

Under  the  pleadings,  two  points  are  pre- 
sented for  discussion:  (1)  Did  the  coart 
have  the  power  to  submit  the  question  of 
a  choice  of  an  under-tutor  to  the  family 
meeting?  (2)  Was  the  appointment  of 
Prudhomme  as  tutor  recommended  by  the 
family  meeting? 

1.  There  is  no  question  as  to  the  legality 
of  the  appointment  of  La  France  as  under- 
tutor.  It  is  not  contested  that  the  court 
appointing  him  was  competent  to  make 
the  appointment.  It  is  not  averred  that 
he  has  ever  resigned,  or  that  he  has  ever 
been  removed,  or  that  the  order  appoint- 
ing him  has  ever  been  vacated,  or  other- 
wise annulled  and  set  aside.  On  the  con- 
trary, he  was  recognized  as  the  under-tu- 
tor for  the  purpose  of  presiding  over  the 
family  meeting,  and  for  the  purposes  of  the 
rule  now  under  discussion.  It  is  settled  in 
our  jurisprudence  that  a  judicial  order  or 
decree  stands  until  set  aside  by  a  direct  ac- 
tion; and  the  rule  has  been  extended  to  an 
order  appointing  an  under-tutor.  The 
question  came  up  In  Succession  of  Keller, 
89  La.  Ann.  579, 2  South.  Rep. 653.  In  that 
case  the  adjudlcatee  of  succession  proper- 
ty refused  to  accept  title  on  the  ground  of 
alleged  nullity  of  the  proceedings  which 
had  led  up  to  the  sale ;  the  illegality  being 
that  the  family  meeting  was  presided  over 
by  an  ander-tutor  whose  appolntmeat  was 
unauthorized,  null,  and  void.  But  the 
court  held  that  the  alleged  nullity  could 
not  be  set  up  collaterally,  for  the  reason 
that  "  the  correctness  or  regularity  of  a 
judgment  of  a  competent  court  appoint- 
ing a  tutor  cannot  be  collaterally  reviewed 
or  questioned  even  by  the  court  which  has 
made  the  appointment ; "  and,  after  refer- 
ring to  numerous  authorities  in  support 
of  that  proposition,  the  court  continued, 
and  said:  "It  requires  no  argument  to 
show  that  the  same  rule  must  govern  in 
the  case  of  the  appointment  of  an  under- 
tutor,  whose  functions  are  not  less  sacred, 
important,  and  indispensable  in  the  inter- 
ests of  minors  than  those  of  the  tutor." 
It  may  be,  as  suggested  by  appellant,  that 
the  appointment  of  Voegtte  as  under-tutor 
of  the  minors  Keller  was  unauthorized 
and  illegal ;  but  that  is  a  question  which 
cannot  be  Investigated  in  a  collateral 
manner.  His  appointment  by  a  court  of 
competent  jurisdiction  is  full  proof  of  his 
capacity,  and  has  effect  against  third  per- 
sons until  set  aside  by  appeal,  or  In  an  ac- 
tion of  nullity."  Comment  would  be 
superfluous  to  show  that  the  foregoing 
views  are  absolutely  decisive  of  the  point 
now  under  discussion. 
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S.  On  the  aecond  point  the  conridera- 
tlon  Is  that  the  dellDeratlons  of  a  family 
meeting  composett  of  six  members,  result- 
ing In  a  vote  of  three  members  recommend- 
ing one  person  for  the  appointment  of  a 
tutor,  and  in  a  vote  by  the  three  others 
recommending  a  different  person,  is  tan- 
tamount to  no  consideration  at  all.  It 
stands  to  reason  that  in  all  deliberative 
meetings  the  action  of  the  body  must  re- 
sult from  the  expressed  will  of  at  least  a 
majority  of  the  members  composing  the 
assembly.  In  the  absence  of  Avblcb  there  is 
no  action,  in  an  election  by  the  people  a 
tie  vote  is  no  choice.  And  we  take  It  that 
the  members  of  a  family  meeting  who  are 
equally  divided  can  no  more  make  a  lec- 
ommendatlon  than  four  Justices  of  this 
court,  equally  divided  in  opinion,  can  ren- 
der a  le^al  or  binding  decree.  The  precise 
question,  as  applicable  to  family  meet- 
lng:8,  is  new  In  our  Jurisprudence,  but  the 
Tiews  herein  announced  are  in  accord  with 
the  construction  of  the  subject  which  pre- 
vails In  French  Jurisprudence.  4  Laurent, 
Droit  Civil,  573;  4  Demolombe,  MInorete, 
186.  In  this  case,  the  Judge's  sole  authority 
to  appoint  a  dative  tutor  was  upon  the  ad- 
vice of  a  family  meeting.  Rev.  Civil  Code, 
art.  270.  And,  as  the  family  meetlngconven- 
edfor  the  purpose  has  (ailed  to  give  its  ad- 
Tlce,lt  follows  that  the  appointment  made 
by  the  Judge  was  made  without  legal  au- 
thority or  sanction.  Hence  it  cannot 
stand,  and  the  matter  must  stand  in  abey- 
ance until  another  family  meeting,  duty 
convoked  and  held,  shall  have  legally  stip- 
ulated In  the  premises,  and  given  its  ad- 
vice on  the  subject. 

It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from 
be  annulled,  avoided,  and  reversed,  at  the 
cost  of  the  succession ;  and  it  is  now  or- 
dered that  the  cause  be  remanded  to  the 
district  court  for  further  proceedings  ac- 
cording to  law,  and  according  to  the 
Tlews  herein  expressed. 


(42  La.  Ann.  226) 

O'Haba  et  a/,  v.  Indrpenoenok  Lcmbbb 
&  Imp.  Co. 

(/Supreme  Covirt  of  LouUtana.    Mansh  8,  1880. 
12  La.  Ann.) 

CrrAnoH— Rbtusn— Afpbai.— D18MI8SAU 
I.  Where  a  sheriff's  return  on  a  citation  does 

mat  oonfonn  to  the  requirements  of  law,  the  Judg- 

■lent  will  be  reversed,  and  case  remanded. 

9.  As  the  return  may  have  been  defective,  and 

the  servioe  good,  the  case  should  not  be  dismissed. 

bat  remanded  tor  further  proceedings,  at  oosts  of 

plaintiffs  in  iMtb  courts. 
{SyUabiu  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Tangipahoa;  Thompson,  Judge. 

£.iV.  W/i/tteinore,  for  appellants.  Relddt 
Beid  and  S.  D.  EUia,  for  appellees. 

McEnkbt,  J,  Plaintiffs,  creditors  of  the 
defendant  company,  ailing  its  insolv- 
ency, the  closing  of  its  mills,  and  the  ab- 
sence from  the  state  of  all  the  officers  of 
■aid  company,  prayed  for  the  appoint- 
ment of  a  receiver  of  said  company,  the 
Jndiclal  sequestration  of  its  property,  and 
the  liquidation  and  settlement  of  its  affairs. 
The  prayer  was  granted,  a  receiver  ap- 
polntea,  the  property  sequestered,  and  01^ 


der  for  Its  sale  granted.  Berthold  ft  Jen- 
nings, a  commercial  firm  of  St.  Louis, 
and  stockholders  in  said  company  to  the 
amount  ot  137  shares,  ol  $50  each,  appeal 
from  the  judgment.  They  allege  the  pro- 
ceedings were  conducted  and  prosecuted 
to  judgment  with  undue  haste,  and  were 
ex  parte;  the  defendant  company  having 
had  no  opportunity  to  appear  and  defend 
In  said  suit. 

The  company  was  incorporated  in  Feb- 
ruary, 1888.  In  November,  1889,  its  mills 
ceased  operation.  On  December  2,  1889, 
the  suit  of  plaintiffs  was  filed.  On  Decern* 
ber  6, 1889,  the  case,  on  the  rule  to  appoint 
a  receiver,  was  taken  up,  tried,  and  made 
absolute.  On  the  same  day  the  receiver 
was  appointed,  gave  bond,  and  qualified. 
On  the  9th  of  December  the  receiver  ap- 
plied for  and  obtained  an  order  of  sale  of 
the  property  of  the  defendant  company. 

In  these  proceedings,  conducted  sospeed- 
Uy,  the  appellants  alleged  that  there  was 
no  valid  return  on  the  citation  to  the  de- 
fendant company,  and  thejudgmentontho 
rule  is  therefore  a  nullity.  The  return  on 
the  citation  is  as  follows:  "Received  this 
original  citation,  together  with  certified 
copy  of  same,  and  a  certified  copy  of  plain- 
tiffs' petition  and  order  thereon,  and 
served  said  certified  copy  of  plaintiff's  pe- 
tition and  order  on  R.  D.  Manard,  a  per- 
son over  the  age  of  fourteen  years,  whom 
I  found  at  the  domicile  of  said  Independ- 
ence Lumber  &  Improvement  Company, 
in  charge  of  said  company's  property  and 
mill,— the  general  manager  and  president 
being  absent  from  the  domicile  of  said 
company  at  the  time  of  service, — and  make 
this  my  return.  F.  P.  Mix,  Sheriff. "  The 
return  is  radically  defective  In  not  stating 
whether  the  name  of  the  party  to  whom 
the  citation  was  handed  was  known  to  the 
sheriff,  or  whether  he  learned  it  by  inter- 
rogating that  person,  and  omitting  to 
state  the  day,  month,  or  year  when  the 
process  was  served.  Code  Prac.  arts.  201, 
(subd.  2,)  202,  203.  The  return  does  not 
show  a  domiciliary  service,  and  there  was 
no  proper  foundation  for  a  default. 

There  waa  not,  however,  an  utter  want 
of  legal  service;  and, as  the  party  plaintiff 
could  have  had  the  return  amended  In  ac- 
cordance with  the  facts  of  the  services,  the 
proper  course  to  pursue  is  to  remand  the 
case.    Adams  v.  Basile.  86  La.  Ann.  101. 

It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  reversed, 
and  that  the  case  be  remanded  for  further 
proceedings,  at  the  costs  of  appellees. 


(41  La.  Ann.  328) 

Pbnomilb  et  al.  v.  Abraham. 
(Supreme  Court  of  LouAsUjitm.    Feb.  10,  1890.) 

COHTBAOIB  —  CoSBTBUOnOH  —  PSRrOBIUXCS— IV- 

jcNonoK. 
In  case  one  co-propnetor  of  real  estate  en- 
ters into  an  agreement  with  certain  of  his  co-own- 
ers, of  whom  he  is  a  creditor,  to  institute  a  suit 
against  another  for  a  partition  of  the  common  prop- 
erty by  licitation,  and  at  judicial  sale  to  purchase 
the  whole,  and  return  to  his  associates  their  re- 
spective portions  at  a  fixed  price,  stipnlatinK  to 
Rive  them  one,  two,  and  three  yeuv  to  pay  tnelr 
Indebtedness  as  an  inducement,  held  that.  If  said 
promising  oo-owner  subsequently  proceed  against 
the  said  defendant  in  the  partition  salt  by  s  sei» 
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nre  and  sale  In  the  foieclosnre  of  a  mortage,  anA 
at  sale  thereunder  become  the  pnrchaaer  of  her 
interest,  and  thereby  render  farther  proceeding 
under  the  judgment  intermediately  obtained  in  the 
partition  suit  impossible,  be  is  nevertheless  bonncl 
to  keep  his  agreement  with  his  associates,  and  can- 
not proceed  against  them  until  the  time  expiree. 

on  BEHKAKINO. 

1.  An  injnnotlon  arresUng  executory  process 
for  the  sale  of  mortgaged  property  for  cash  will 
Y»  perpetuated,  on  proof  that  time  was  allowed  to 
pay  Uie  debt,  although  part  of  the  claim  was  due 
•t  the  institution  of  the  proceeding's,  in  the  ab- 
sence of  any  prayer  l>y  the  creditor  to  restrict  the 
Injunction  to  installments  not  yet  accrued. 

a.  The  right  of  the  creditor  to  enforce  his  mort- 
gage in  other  proceedings  will,  however,  be  re- 
•erved. 
{SvUalmt  by  tfte  Court.) 

(ySulllvBn-  A  Knoblock,  for  appellant. 
L.  -f.  Caillouet,  fur  appellee. 

Watkins,  J.  Appeal  from  the  twentieth 
Jadlcial  district,  parinh  of  Lafunrche.  Un 
the  12th  of  September,  IW!),  the  defendant 
obtained  an  order  of  seizure  and  sale 
against  the  plaintiffs  In  the  enforcement  of 
a  special  mortgage  securing  the  payment 
of  three  notes  of  f1,26Ueacb.  On  the  Ixt 
of  November  following,  the  seized  debtors 
enjoined  the  sale  on  the  ground  that  the 
seizing  creditor  had  granted  time,  and  the 
proceedings  were  premature.  Under  Code 
Prac.  art.  741,  the  defendant  in  injunction 
obtained  an  order  ol  court  ruling  the 
plaintiffs  to  summarily  prove  the  truth  of 
his  averments;  and  on  the  trial  of  the  rule 
his  injunction  was  dissolved,  and  he  has 
apiiealed. 

The  averments  of  the  plaintiffs'  petition 
tor  injunction  are,  substantially,  that  (1) 
the  seizing  creditor  entered  into  a  written 
agreement  with  petitioner  in  which  he 
bound  and  obligated  himself  not  to  en- 
force the  payment  of  said  mortgage  notes 
for  a  term  of  three  years  thereafter ;  (2) 
that  subsequently,  in  order  to  induce  a 
family  meeting  to  consent  to  the  institu- 
tion of  a  partition  suit  against  Mrs.  Alad- 
din BrouHsard  as  a  co-proprietor  ol  a  plan- 
tation owned  in  indiviston  with  the  parties 
to  said  written  agreement,  the  cre<iitor  re- 
iterated his  promise,  not  to  enforce  his 
claim  for  a  period  ol  three  years,  to  the 
members  of  the  family  meeting  then  as- 
sembled. 

The  facts  are  substantially  as  follows, 
viz.:  The  Ravens  wood  plantation  was 
owned  in  indivlsion  by  Simon  Abraham, 
Henry  Finney,  Mrs.  Aladdin  Broussard, 
and  the  minors  Penonilh.  All  of  the-  co- 
proprietors  seemed  anxious  to  get  rid  of 
Mrs.  Broussard  on  accoant  of  her  alleged 
disinclination  to  keep  the  place  In  repair, 
and  suitable  conaltion  tor  cultivation; 
and  on  the  12th  of  September,  1888,  they 
entered  into  a  written  agreement  stipula- 
ting that  a  suit  "shall  be  at  once  institut- 
ed againsc  Mrs.  Broussard  for  a  sale  of 
the  whole  of  said  plantation  to  effect  a 
partition;  that  Simon  Abraham  shall  buy 
m  the  whole  at  a  price  to  be  agreed  upon 
by  and  between  us,  and  shall  immediately 
after  said  sale  sell  back  to  us,  the  other 
signers  hereto,  our  respective  Interests, for 
a  price  equal  to  our  respective  Indebted- 
ness, plus  our  respective  proportions  of  the 
eoata  and  fees  to  effect  said  partition;  said 


price  to  be  paid  in  three  equal  Install- 
ments, maturing  at  one,  two,  and  three 
years,  with  eight  per  cent,  interest  from 
date. "  On  the  24th  of  Septeml)er  follow- 
ing, a  family  meeting  was  convoked  for 
the  purpose  of  obtaining  their  advice  and 
consent  for  the  minors  Penonilh  to  join  in 
the  institution  of  the  partition  suit  con- 
templated in  the  agreement;  and  it  la 
proven  by  a  decided  preponderance  of  the 
testimony  that  Simon  Abraham  expressed 
a  willingness  to  grant  the  minors  three 
years'  time  to  pay  their  indebtedness  to 
him,  if  they  would  consent  that  the  minors 
be  made  parties  to  the  proposed  partition 
suit  against  Mrs.  Broussard,  and  that 
npon  due  deliberation  said  meeting  as- 
sented thereto. 

The  effect  of  the  recommendation  of  the 
family  meeting  was  to  ratify  and  confirm 
the  previous  act  of  the  tutor  In  signing 
the  agreement.  .To  the  reception  of  this 
parol  testimony  defendant's  counsel  ob- 
jected, and  excepted  that  it  was  merely  ex- 
planatory of  the  written  agreement,  and 
nould  not  be  legally  Introduced  for  such  a 
purpose.  We  do  not  think  so.  The  man- 
ifest object  in  view  was  to  confirm  the 
contract  entered  Into  by  thetntor without 
authority;  and  the  parol  evidence  was 
offered  for  the  purpose  of  showing  what 
Influences  were  employed  by  Simon  Abra- 
ham to  accomplish  that  result,  and  that 
the  meeting  accepted  and  acted  npon 
them.  For  this  purpose  the  testimony 
was  admissible,  and  the  Judge  a  quo  prop- 
erly ruled  to  receive  It. 

On  the  1.5th  of  October  following,  only 
two  weeks  subsequent  to  the  family  meet- 
ing, the  then  parties  signing  the  {Agreement, 
including  the  tutor.  Instituted  a  partition 
suit  against  Mrs.  Broussard ;  and  on  the 
15th  of  December,  afterwards.  Judgment 
was  rendered  ordering  a  sale  of  the  com- 
mon property  to  effect  a  division  between 
the  co-proprietors.  This  judgment  was 
never  executed.  But  the  record  discloses 
that  on  the  18th  of  June,  previous  to  the 
agreement,  Simon  Abraham  obtained  an 
order  of  seizure  and  sale  against  the  undi- 
vided Intei-est  of  Mrs.  Broussard  in  the 
plantation,  and  that  it  was  by  the  latter 
enjoined  on  the  16th  of  August, on  the  sub- 
stantial averment  that  the  notes  and 
mortgage  were  executed  by  her  tutor  dur- 
ing her  minority,  and  by  Abraham  ob- 
tained by  fraud  and  cotlnsion.  It  further 
discloses  that  this  injunction  was  dissolved 
on  the  20th  of  October,  sabsequent  to  the 
execution  of  said  agreement,  and  on  the 
6th  of  January,  18S9,  the  property  went  to 
sale,  and  was  purchased  by  the  seising 
creditor,  and  Mrs.  Broussard  was  dispos- 
sessed. By  this  means  the  coveted  object 
of  Abraham  was  accomplished,  and  he  did 
not  attempt  the  execution  of  the  judgment 
In  the  partition  suit.  Indeed,  it  was  not 
susceptible  of  execution,  because  the  inter- 
est of  the  only  defendant  in  that  suit  had 
been  sold,  and  it  could  serve  no  further 
purpose. 

In  this  state  of  facts,  counsel  for  the  de- 
fendant insists  that,  forsooth,  the  interest 
of  Mrs.  Broussard  was  not  sent  to  sale 
under  the  judgment  In  the  partition  salt, 
and  his  client  did  not  purt:hafle  thereunder, 
bat  under  nis  own    Judgment;   nothing 


Digitized  by 


Google 


!«.) 


SUCCESSION  OF  BELLANDE. 


685 


waa  accompliahed  by  the  agreement  and 
recommendations  of  the  family  meeting; 
and  he  Is  relieved  of  his  obligation  to  ex- 
tend the  time  for  the  payment  of  the 
minors'  indebtedness,  and  was  entitled  to 
proceed  at  the  time  and  in  the  manner  he 
did  to  foreclose  his  mortgage.  The  counsel 
in  his  brief,  at  page 4,  says:  "The  agree- 
ment Introdnced  in  evidence  is  a  condi- 
tional one,  the  main  consideration  of  which 
was  the  accomplishment  of  an  entirely 
diRerent  object,  to  which  the  promise  to 
give  time  was  only  incidental.  The  cause 
of  that  agreement  was  the  getting  rid  of 
Mrs.  BrouBsard,  one  of  the  co-owners  of 
the  plantation. "  And  from  this  statement 
the  Inference  is  clear  that,  as  that  end  was 
accomplished  by  other  means,  albeit  they 
were  of  Abraham's  own  selection,  the 
agreement  was  put  at  an  end.  But  the 
district  lodge  placed  his  Judgment  on  a 
different  ground.  "Had  it  been  stipulat- 
ed.*' says  he,  "that  Abraham  should  pur- 
chase this  property  at  any  price  what- 
ever, or  had  the  price  at  which  he  was  to 
buy  It  been  fixed  and  determined,  the  con- 
tract would,  in  my  opinion,  be  one  that 
could  be  enforced  against  him.  At  any 
rate,  had  the  agreement  contained  such 
stipulations,  I  do  not  think  that  he  coold 
sae  on  the  notes  now  in  suit  until  such  a 
time  as  it  would  be  shown  that  he  could 
comply  with  the  agreement  by  buying  in 
the  plantation.  The  evidence  does  not 
show  that  any  fixed  price  was  ever  agreed 
upon  between  them  as  that  at  which  Abra- 
ham should  bid  in  the  property;  and 
therefore,  In  my  opinion,  the  contract  is 
Inchoate,  incomplete,  and  not  susceptible 
of  enforcement. 

In  our  view,  the  counsel's  argument  is 
a  complete  answer  to  the  Judge's  reason- 
ing. Abraham  acquired  the  property 
by  other  means,  it  is  true,  and  there  no 
longer  exists  any  question  or  contention 
as  to  the  price  he  was  to  pay.  That  feat- 
ure of  the  agreement  has  been  eliminated 
bv  his  own  act;  behaving  exercised  his 
discretion  under  which  one  of  two  judg- 
ments against  Mrs.  Broussard  he  would 
proceed  to  expropriate  her  interest  in  the 
common  property.  But  the  agreement 
does  fix,  definitely  and  specifically,  the 
price  at  which  he  was  to  sell  to  other  co- 
proprietors.  It  says:  "And  Mr.  Simon 
Abraham  shall  immediately  after  the 
said  sale  sell  back  to  us,  the  other  signers 
hereto,  our  respective  iatereata,  for  a  price 
equal  to  our  respective  Intlebtedneas," etc. 
(Italics  onrs.)  It  must  have  been  consid- 
ered of  little  interest,  as  it  evidently  was, 
at  what  figure  Abraham  was  tobuy,  Inas- 
mncb  as  the  exact  amount  he  was  to  sell 
to  each,  and  the  exact  amount  which  each 
was  to  pay,were  fixed  and  stipulated  in  the 
agreement.  Nor,  in  the  light  ol  subse- 
qaent  events,  was  It  a  matter  of  any  con- 
sequence under  what  particular  judgment 
Abraham  should  acquire  the  interest  of 
Mrs.  Broussard,  or  in  what  particular 
mode  the  minors'  respective  interests  in 
the  common  property  were  secured,  so 
thattheamoant  of  their  obligation  to  him 
■hoold  not  be  increased.  The  only  other 
interest  they  bad  was  in  maintaining  the 
stipulation  deferring  the  time  ot  payment, 
and  to  this  we  tblnlc  they  are  entitled. 


Surely  their  tutor  has  In  no  way  violated 
the  agreement,  but  has  steadily  Kept  faith 
with  Abraham,  and  united  with  him  in 
obtaining  a  judgment  against  Mrs.  Brous- 
sard in  a  partition  suit.  The  relative  posi- 
tions of  the  parties  are  Just  the  same  as 
though  Abraham  had  purchased  under 
that  Judgment,  and  sold  to  the  other  co- 
proprietors.  We  are  ol  opinion  that  the 
partition  proceedings  were  only  Intended 
to  effect  a  sale  in  the  event  the  Injunction 
suit  of  Mrs.  Broussard  bad  terminated  in 
her  favor.  But  it  could  not  have  been 
brought  without  making  the  minors  par- 
ties. We  think  the  defendant's  promise  to 
give  the  plalntitr  time  is  In  full  force  and 
vigor,  and  that  be  should  be  kept  to  his 
agreement. 

It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from 
be  reversed,  and  it  is  now  ordered  and 
decreed  that  there  bejudgrment  in  plain- 
tiffs' and  appellants'  favor  quashing  and 
setting  aside  the  defendant's  and  appellee's 
order  of  seisure  and  sale,  and  perpetuating 
plaintiff's  Injunction,  with  costs  against 
defendant  and  appellee  in  both  courts. 

Fknnbb,  J.,  absent. 

ON  APPLICATION  FOB  BEHBABINe. 

Bermddbs,  C.  J.  The  main  complaint 
of  the  defendant  is  that  by  the  decree  here- 
in rendered  the  injunction  Issued,  arresting 
his  executory  proceedings,  was  perpetuat- 
ed. An  examination  into  the  matter  in- 
deed shows  that  the  time  claimed  to  have 
been  allowed,  and  which  was  one,  two, 
and  three  years,  might  be  computed  from 
the  date  of  the  agreement  between  Abra- 
ham and  the  co-proprietors  ot  the  prop- 
erty, which  Is  September  12,  1889.  The 
proceedings  for  the  selcure  and  sale  were 
instituted  just  one  year  later.  At  that 
date,  the  creditor,  not  having  been  paid 
the  matured  part  of  his  claim,  was  enti- 
tled to  proceed  against  the  property  to 
satisfy  it.  In  such  case,  he  ought  to  have 
asked  the  sale  on  proper  terms,  allowing 
to  the  adjudicatee  the  time  to  which  the 
debtors  were  entitled.  He  has  not  done 
so, either  In  bis  original  petition, or  in  any 
other  subsequent  proceeding,  below  or  on 
appeal.  We  cannot  amend  the  judgment 
in  his  favor  so  as  to  allow  him  to  proceed 
further  In  the  seizure  and  sale  case.  What 
can  be  done  is  simply  to  explain  that  be 
is  not  perpetually  enjoined  from  collecting 
his  claim  against  his  debtors,  but  that  he 
is  not  allowed  to  do  so  In  the  manner  and 
form  In  which  be  has  attempted  to  do  so. 
His  rights  in  other  respects  are  fully  re- 
served. 

Rehearing  refused. 

Fbnnbb,  J.,  takes  no  part,  not  having 
participated  in  the  original  decision. 


(41  La.  Aniu  241) 

Succession  of  Bbllandk. 

(Siupreme  Court  of  Xoutelana.    Feb.  10,  1890^ 
iSLo.  Ann.) 

HusKiKD  Am>  Wits— 8BFAiu.n  E«tat>— Es- 

TOPFBU 

1.  A  husband  who  h^  been  a  party  to  an  an- 
thentio  act  by  wbioh  it  ia  declared  that  Uu  wife 
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purchasee  with  her  separata  paraphernal  funds, 
and  for  her  separate  benefit,  Is  estopped  from  con- 
tradicting the  verity  of  such  recitals  unless  he  first 
prove  that  such  recitals  were  embodied  in  the  act 
through  fraud,  error,  or  violence. 

2.  He  must  prove  the  error  before  he  can  be 
heard  to  coniradict  the  verity  of  the  recitals. 

3.  The  proof  of  error  must  be  clear  and  con- 
vincing. Where  the  terms  of  the  act  are  unam- 
biguous, when  it  is  shown  that  those  terms  were 
fully  communicated  to  him,  he  cannot  escape 
their  effect  by  saying  that  he  did  not  understand 
the  legal  significance  of  the  terms  used,  particular- 
ly after  the  death  of  his  wife,  in  a  contest  with  her 
heirs. 

(Syllatnu  by  the  Court.) 

H.  H.  Brjran,  lor  appellant.  A.J.Le wta, 
for  appellee. 

ON  MOTION  TO  DISMISS. 

Bbbmudez,  C.  J.  Appeal  from  the  cfvll 
district  court  for  the  parish  o(  Orleans. 
The  motion  has  no  merit.  The  case  is 
precisely  the  samecase  which  was  before  us 
under  a  former  appeal,  in  which  the  present 
mover  was  then  appellant  We  then  en- 
tertained Jurisdiction,  and  we  still  have 
it.  A  party  cannot  invoke  our  Jurisdic- 
tion to  reverse  a  Judgment  rendered 
asrainst  him,  and  then  decline  it  when  in- 
voked to  reverse  a  Judgment,  in  the  same 
case,  rendered  in  his  favor. 

ON  THB  MBRIT8. 

Bermtjdez,  C.  J.  This  case  involves  a 
dispute  between  the  surviving  husband 
and  the  heirs  of  the  wife  as  to  the  owner- 
ship of  a  piece  of  real  estate  purchased  by 
the  wife  by  authentic  act,  to  which  the 
husband  was  a  party,  and  which  declares 
that  the  purchase  was  made  by  the  wife, 
"with  her  own  separate  and  paraphernal 
funds,  for  herself,  her  heirs,  and  assigns. " 
The  case  was  before  us  on  a  former  ap- 
peal, on  a  ruling  of  a  Judge  a ,  quo  which 
excluded  all  testimony  ottered  by  the  hus- 
band to  show  that  the  ac''  of  purchase 
was  executed  in  error:  that  it  did  not  re- 
cite the  desire  and  intention  otthe  parties, 
which  were  simply  that  the  purchase 
should  be  made  in  the  name  of  the  wife  for 
the  benefit  of  the  community;  that  the 
contrary  declaration  in  the  act  was  made 
through  an  error  of  the  notary,  and  was 
not  observed  by  himself  and  wile  because 
tb?y  did  not  understand  the  meaning  of 
the  words  used.  We  reversed  this  ruling, 
and  remanded  the  case,  saying:  "How- 
ever true  it  may  be  that  a  husband  under 
whoso  authority  a  wile  acquires  property, 
with  the  recital  In  the  act  that  the  pur- 
cliase  Is  made  by  her  with  her  separate 
and  paraphernal  funds,  and  fur  her  exclu- 
sive benefit  and  advantage,  and  that  of 
her  heirs  and  assigns,  may  be,  as  a  rule, 
estopped  from  contesting  the  verity  of  the 
statement  and  the  character  of  the  invest- 
ment, it  does  not  follow  that  he  must  nec- 
essarily be  shut  out  from  all  right  to  at- 
tacl£  the  act  on  grounds  which  he  might 
have  urged  against  others  than  his  wife, 
such  as  error,  violence,  or  fraud. "  Succes- 
sion of  Beliande,  41  La.  Ann.  493,  6  South. 
Bep.  505.  The  Judge  a  QUO,  in  his  opinion 
now  before  us  for  review,  seems  to  have 
misconstrued  our  opinion  as  meaning  that 
proof  of  the  falsity  of  the  recital  in  the  act 
was  in  itaeU  sufficient  proof  of  error.    He 


malces  no  other  comment  on  the  evidence 
in  the  case,  except  to  say:  "The  prool  is 
convincing,  overwhelming,  that  the  wile 
is  not  separate  in  property  from  her  hus- 
band, had  no  separate  funds,  and  that  the 
property,  although  in  the  name  of  the  wife, 
was  purchased  with  community  funds, 
and  is  community  property. "  It  is  perfect- 
ly clear  that  beforesuch  proof  as  that  above 
indicated  could  be  considered,  or  even  re- 
ceived, it  was  first  necessary  for  the  hus- 
band to  establish  that  the  recital  to  the 
contrary  in  the  authentic  act  was  inserted 
and  approved  through  error;  lor,  how- 
ever false  be  that  recital,  if  it  was  em- 
bodied in  the  act  with  the  consent  of  the 
parties,  they  are  absolutely  estopped  from 
contradicting  its  verity.  Maguire  v.  Ma- 
guire,  40  La.  Ann.  679,  4  South.  Bep.  492; 
Kerwiu  v.  Insurance  Co.,  35  La.  Ann.  33. 

We-  remanded  the  case  solely  tor  the 
purpose  of  receiving  evidence  on  the 
charge  of  error,  holding,  at  the  same  time, 
that  the  husband  "  must  be  held  to  estab- 
lish it  by  strong,  legal,  and  convincing  ev- 
idence."  Some  attempt  was  made  to  es- 
tablish the  charge  of  error,  but  what  does 
it  amount  to?  The  proof  shows  that  the 
husband  and  wife  Jointly  conducted  the 
negotiation  for  the  purchase,  and  agreed 
with  the  seller  as  to  the  price  and  terms; 
that  the  husband  wont  with  the  seller  to 
the  notary,  and  that  the  former  instructed 
him  to  put  the  property  in  the  name  of 
the  wife;  that  the  notary  prepared  the  act 
in  its  present  form;  that  the  husband  and 
wife  went  together  to  the  notary's  office 
to  execute  tbeact;  that  the  act  was  either 
read  to  them,  or  that  the  notary  stated 
the  substance  ol  it  in  such  words  as  these: 
"This  Is  an  act  in  which  Henry  Harris 
sells  to  Mrs.  Beliande,  purchasing  with 
her  separate  paraphernal  funds,  theloUow- 
ing  property,"  etc.;  and  that  the  parties 
then  signed  the  act.  The  notary  is  posi- 
tive that,  if  he  did  not  read  the  act,  he 
stated  to  the  parties  the  substance  of  it, 
and,  specially,  that  the  sale  was  to  the 
wife,  purchasing  with  her  separate  par- 
aphernal funds. "  The  husband' says:  "I 
told  Mr.  Hero  simply  to  put  it  In  my  wife's 
name,  thinking  that  it  was  community 
property ;  it  did  not  make  any  diOerence 
In  whose  name  it  was, — hers  or  mine." 
He  does  not  deny  that  the  act  was  read 
to  him,  or  that  its  substance  as  above  giv- 
en was  stated  to  him,  but  saye  he  did  not 
understand  the  meaning  of  th.  words 
"  separate  paraphernal  funds. "  It  strikes 
one  as  strange  that  a  person  who  under- 
stood so  well  what  was  community  prop- 
erty, and  that  property  purchased  during 
marriage  in  the  name  of  either  spouse  tell 
into  the  community,  should  have  been  Ig- 
norant of  the  meaning  of  the  terms  "sepa- 
rate paraphernal  funds.  "  Admitting  that 
the  term  "paraphernal"  might  he  enig- 
matical to  the  lay  mind,  the  statement 
that  the  purchase  was  with  the  wife's  "  sep- 
arate" funds  would  seem  plain  enough  to 
any  ordinary  mind. 

Not  the  slightest  suggestion  is  made  of 
any  reason  why  the  titleshonld  have  been 
taken  in  the  name  of  the  wife,  if  It  was  In- 
tended to  give  it  the  character  of  an  ordi- 
nary community  purchase.  The  husband, 
the  head  and  master  of  the  community* 
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was  present,  actively  participating  in  the 
negotiation,  and  if  a  community  purcliase 
waa  intended  tlie  natural  and  ordinary 
course  would  bave  been  to  talte  tbe  title 
in  blB  name.  The  talting  of  such  a  title 
in  the  name  of  the  wife,  under  such  circum- 
Btancee,  is  certainly  unusual,  and,  in  ab- 
sence of  explanation,  improbable;  bo  unu- 
sual that,  when  instructed  to  put  the  title 
In  the  name  of  tbe  wife,  the  notary  natu- 
rally and  spontaneously  inferred  that;  it 
was  a  purchase  for  her  separate  interest, 
and  pi-epared  the  act  accordingly.  We 
have  no  proof,  except  the  bare  statement 
of  the  husband,  as  to  what  the  wife's  in- 
tentions were,  and  none  at  all  that  she 
did  not  understand  tbe  full  meaning  of 
the  act  which  she  signed.  The-  after  cir- 
cumstances  relied  on,  that  the  husband 
paid  the  taxes  on  the  property,  attended 
to  its  repair,  and  made  improvements 
thereon,  at  the  charge  of  the  community, 
have  little  if  any  significance.  Sui;h  deal- 
ings by  the  husband  with  regard  to  the 
separate  property  of  the  wife  are  so  natu- 
ral and  common  that  they  have  no 
weight  upon  the  question  of  title,  and 
confer  only  a  right  to  reimburoement  out 
of  the  wife's  separate  estate. 

We  have  before  us  a  perfectly  clear  and 
unambiguous  contract.  In  a  recent  case, 
we  held,  (quoting  from  the  syllabus:) 
"  When  parties  reduce  their  contracts  to 
writing,  and  when  the  terms  of  the  writ- 
ing exhibit  no  uncertainty  or  ambiguity  as 
to  the  nature,  the  object,  and  the  extent 
)l  the  agreement,  it  is  presumed  that  the 
writing  expresses  the  true  and  complete  un- 
dertaiilng  of  the  parties.  •  •  •  Equity 
may  reform  and  correct  even  contracts  un- 
ambiguous on  their  face,  on  clear  proof 
that,  throagh  fraud  or  error,  the  written 
instrument  has  been  made  to  express  a  dif- 
ferent purposefrom  tbatwhich  tbe  parties 
had  agreed  on,  and  bad  intended  to  em- 
body therein ;  but  to  support  the  relief  there 
must  be  clear  proof  of  the  antecedent  con- 
tract, and  of  the  error  in  committing  it  to 
writing. "  Ker  v.  Evershed,  41  La.  Ann. 
15,  6  South.  Rep.  566.  Tbe  evidence  in  this 
case  furnishes  no  such  clear  proof. 

The  rule  laid  down  by  us,  that  "  a  hus- 
band who  has  been  a  party  to  an  act  of 
purchase,  in  which  It  Is  declared  that  the 
price  belonged  to  the  wife  in  her  parapher- 
nal right,  and  that  the  property  is  to  be 
such,  cannot  afterwards  contradict  it," 
(Maguire  V.  Maguire,  40  La.  Ann.  580,4 
South.  Bep.  492,)  is  founded  on  considera- 
tions of  public  policy,  and  the  security  of 
titles.  It  would  be  robbed  of  efl3cacy  if, 
after  the  death  of  the  wife,  he  could  open 
the  door  for  such  contradiction  by  simply 
saying  that  he  did  not  understand  tbe 
meaning  ot  the  words  used  in  the  con- 
tract. 

It  is  therefore  ordered  and  decreed  that 
the  judgment  appealed  from  be  annulled, 
avoided,  and  reversed;  and  It  is  now  ad- 

iudged  and  decreed  that  the  opposition  of 
'.  M.  Gleich  to  the  final  account  be  and  is 
hereby  maintained,  and  that  the  adminis- 
trator be  ordered  to  account  for  the  prop- 
erty itnown  as  "No.  94  Fourth  Street," 
and  the  revenues  thereof,  as  the  separate 

Croperty  of  the  deceased,  and   to  amend 
is  account  accordingly,  without  prej  udice, 


however,  to  any  lawful  claims  which  the 
community  may  have  against  said  sepa* 
rate  estate;  appellee  to  pay  sosts  in  both 
courts. 

Rehearing  refused. 

(42  lA  Ann.  468) 
PiRISH  ScaOOL-BOA^RD  OF  EaST  FELiaANA 

V.  Packwood  et  al. 

(Supreme  Cowrt  of  Louisiana.    April  7,  1890. 
42  La.  Ann.) 

SCHOOI/-BOXBDB — TBEASnBEB— SeTTLBMBNTS. 

1.  Where  the  acta  and  proceedings  of  a  sohool- 
board  are  within  the  scope  of  its  authority,  and  it 
has  examined  the  statements  and  vouchers  of  its  ' 
treasurer,  and  approved  the  same,  and  granted  a 
discharge,  they  are  conclusive,  unless  said  ap- 
proval and  discharge  were  obtained  on  false  state- 
ments and  fraudulent  vouchers. 

3.  Tbe  burden  of  proof,  in  a  suit  to  rescind  a 
a  settlement  witti  a  school-board  for  fraud,  is  on  tiie 
plaintiiL 

3.  Although  the  treasurer  of  the  school-ixtard 
may  have  kept  his  books  in  an  irregular  manner, 
yet,  if  the  funds  in  his  hands  were  accounted  for, 
he  cannot  be  held  liable  because  his  books  are  ap- 
parently different  from  his  settlement  with  the 
Bchool-board. 
(Syllaima  by  the  Covrt.) 

Appeal  from  district  court,  parish  of 
East  Feliciana;  Buckner,  Judge. 

John  Stone,  Dist.  Atty.,  and  W.  R.  Rvt- 
/ancf,  for  appellant.  J.O.Kilbrume,  Charlea 
B.  Lea,  and  F.  F.  Kernan,  for  appellees. 

McEnert,  J.  This  Is  asuit  by  the  school* 
board  of  the  parish  ot  East  Feliciana 
against  George  H.  Packwood,  ex-treasur- 
er of  the  school-board,  and  the  sureties  on 
bis  official  bond,  for  the  sum  of  ¥10,000 
claimed  to  be  due  said  school-board  by 
the  defendant.  The  case  was  tried  by  a 
Jury,  and  there  waa  a  verdict  and  judg- 
ment thereon  in  favor  of  defendants,  from 
which  the  school-board  has  appealed. 

The  defendant  was  the  treasurer  of  said 
board  from  January,  1884,  to  the  4th  day 
of  September,  1888.  A  new  school-board 
was  appointed  in  1888,  and  the  boolts  of 
the  defendant  delivered  to  the  new  board. 
On  an  examination  of  these  books  the 
new  board  conceived  the  idea  that  Pack- 
wood  had  not  fully  and  faithfully  account- 
ed for  the  school  funds  in  his  custody  in 
his  quarterly  settlements  with  the  old 
board.  In  substance,  the  petition  alleges 
that  the  settlements  ot  Packwood  with 
the  board  were  false  and  fraudulent,  — 
based  on  false  statements, — and  that  said 
board  received  the  same  in  error,  and  in 
error  grante<l  a  discharge  to  said  Pack- 
wood.  The  object  of  this  suit  is  to  rescind 
the  settlements  made  between  the  school- 
board  and  its  treasurer,  and  the  annul- 
ment of  the  discharge  granted  to  him. 

The  acts  and  proceedings  of  the  board 
were  within  the  scope  of  its  authority. 
The  settlement  and  discharge  must  be  pre- 
sumed to  be  correct  and  conclusive  unless 
the  same  were  obtained,  as  alleged  In  the 
petition,  through  false  and  fraudulent 
statements  and  vouchers,  and  accepted  by 
the  board  through  error. 

The  burden  of  proof  is  on  the  plaintiff 
to  prove  the  facts  which  would  annul  the 
settlements  and  discharges  made  with  the 
school-board  by  tbe  defendant.    On  the 
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trial  there  was  a  total  absence  of  any  such 

groof.  The  defendant,  therefore,  might 
ave  rested  his  defense  on  this  failure  of 
the  plaintiff  board  to  show  the  fraud  &!• 
leged  in  the  petition. 

The  plaintiff.  It  seems,  relied  upon  the 
entries  and  settlements  in  defendant's 
books,  and  the  failure  of  the  school-board 
to  hold  regular  quarterly  meetings,  when 
the  defendant  should  have  tendered  bis 
quarterly  settlements.  The  books  may 
have  been  irregular  In  their  arrangement, 
and  confused  in  their  statement^,  In  con- 
taining summarized  Instead  of  itemized 
accounts,  and  the  school-board  may  not 
have  assembled  as  often  as  duty  prompt- 
ed; yet,  if  the  defendant  tendered  his  quar- 
terly statements  when  the  board  met, and 
accounted  for  all  funds  received  and  dis- 
bursed by  him.  it  would  be  harsh  to  hold 
him  i-esponsible  for  his  deficiency  in  book- 
keeping, or  for  the  failure  of  the  school- 
boftrd  to  meet  regularly,  and  receive  and 
examine  his  quarterly  statements.  If  the 
funds  in  his  hands  were  properly  admin- 
istered, and  reached  their  proper  destlna- 
.tiou.he  is  entitled  to  credit  for  the  amount 
legally  paid  oat  by  him,  although  he  may 
have  been  at  fault  in  the  exact  and  prop- 
er arrangement  of  his  books,  and  may  not 
have  made  his  quarterly  statements  to 
tlie  school-board  at  the  time  appointed  for 
the  quarterly  meetings.  Simmons  t. 
Boullt,  26  La.  Ann.  277.  It  Is  not  shown 
by  the  record  that  the  defendant  received 
any  greater  sum  of  money  than  he  charged 
himself  with  in  his  statements  made  to 
the  school-board,  upon  which  his  several 
discharges  were  granted.  If  they  were 
false  in  this  respect,  it  was  an  easy  mat- 
ter to  show  it,  as  the  sources  for  revenue 
fur  school  purposes  are  few,  and  the  In- 
formation necessary  to  show  the  amounts 
received  from  each  source  was  accessible. 

The  disbursement  of  the  fund  reaches 
only  a  few  objects.  The  main  one  is  for 
the  payment  of  salaries  of  teachers,  and 
the  others  for  repairs  to  school-buildings, 
salary  of  secretary,  and  Incidental  ex- 
penses, amounting  In  the  aggregate  to  an 
insignificant  sum,  when  compared  to  the 
amount  set  apart  for  the  payment  of 
teachers.  The  school-board  employed  the 
teachers,  and  must  have  known  the  num- 
ber of  teachers  to  whom  salaries  weredue, 
and  the  amount  of  such  salaries.  It  Is  its 
duty  to  order  repairs  and  Incidental  ex- 
penses; and  It  must  have  known  whether 
the  repairs  were  done,  and  the  Incidental 
expenses  Incurred,  and  the  amount  due  for 
each  item  of  expense  thus  authorized.  It 
is  not  probable,  therefore,  in  such  matters, 
embracing  such  few  objects,  all  of  which 
were  within  the  knowledge  of  the  board, 
that  It  could  have  been  Imposed  upon 
without  culpable  negligence  on  its  ovvn 
part.  There  is  no  allegation  in  the  peti- 
tion, nor  is  there  any  evidence  in  the  rec- 
ord, that  even  suggests  negligence  on  the 
part  of  the  school-board. 

A  most  significant  fact  In  the  case  is  that 
there  Is  not  a  teacher  complaining  of  the 
failure  to  receive  his  salary,  nor  is  there 
any  onecomplaining  of  not  receiving  what 
was  due  him. 

At  various  times  thedefendant  made  his 
settlements  with  the  school-board,  and  re- 


ceived a  quietus  for  each  settlement.  Tbet 
last  and  final  settlement  was  madeon  July 
7, 1888.  The  minutes  of  the  school-board 
say  of  this  settlement:  "The  treasurer 
submitted  his  reports  and  vouchers  to 
date,  which,  together  with  his  books, 
were  examined  and  found  correct,  with  a 
balance  of  f%.95  on  hand,  after  which  the 
vouchers  were  burned  by  the  board. "  The 
previous  statements  to  the  board  by  the 
defendant  were  lost  or  destroyed.  They 
were  in  the  custody  of  the  board.  A  snm- 
marized  statement  of  each  settlement  was 
forwarded  to  the  state  superintendent  of 
education.  These  correspond  in  amount 
with  the  settlements  with  the  school- 
board.  AH  the  members  of  the  school- 
board  sigiied  the  last  and  final  settlement 
on  7th  of  July,  1888.  W.  F.  Norseworthy 
was  the  president  of  the  board  during  the 
defendant'sofHcial  connection  with  it.  He 
was  certainly  competent  to  examine  and 
audit  defendant's  accounts.  He  Is  a  grad- 
uate of  Centenary  College,  and  was  at  one 
time  a  professor  in  that  ihstitution.  His 
testimony  is  conclusive  as  to  the  settle- 
ments made  by  defendant  with  the  board. 
It  shows  that  all  statements  and  vouchers 
were  carefully  and  critically  examined,  par- 
ticularly the  last  and  final  account.  His 
t«etimony  Is  corroborated  by  other  mem- 
bers of  the  school-board. 

There  are  some  minor  details,  relating 
to  clerical  errors,  that  It  will  not  be  nec- 
essary to  discuss,  such  as  the  fee  received 
by  W.  R.  Rutland,  the  attorney  for  the 
school-board  In  this  suit,  which  figured  in 
the  amount  attempted  to  be  charged  to 
the  defendant,  and  which  was  not  credited 
to  him,  and  defendant's  error  in  his  state- 
ment as  to  an  amount  which  he  Imagined 
he  owed  the  school-board,  and  which  he 
expressed  a  willingness  to  pay,  but  which 
on  investigation  was  found  still  to  be  in 
the  state  school  fund,  and  was  not  paid  to 
defendant. 

The  evidence  convinces  ns  that  thede- 
fendant honestly  and  faithfully  accounted 
lor  all  the  school  funds  received  by  him, 
and  the  quietus  granted  him  by  the  school- 
boa  rdwfus  given  after  a  careful  and  patient 
examination  of  his  accounts  as  treasnier 
of  said  board. 

Judgment  affirmed. 


(4t  La.  Ann.  4SI) 
Habmont  CLtra   V.  Nrw   Orleans  Oas- 
Light  Co. 

(Supreme  Court  of  iMuiHana.    April  7,  ISSK). 

42  La.  Ann.) 

APPBilr-JCRISDIOTIONAL  AMOUST— EVIDBSOB. 

1.  The  jurisdiction  of  this  court  in  cases  like 
the  present  must  be  tested  by  the  pecaniary  amoant 
or  value  in  dispute  according  to  the  nature  of  the 
action  as  disclosed  by  the  subBtantlal  alle^tions 
of  the  pleadings,  and  not  by  mere  jurisdictional  al- 
legations or  affidavits  of  one  of  the  parties. 

2.  The  record  shows  that  the  pecuniary  valae 
in  dispute  here  does  not  exceed  (2,000. 

(Sylldbiu  by  the  Court.) 

'  Appeal  from  civil  district  court,  parish 
of  Orleans;  King,  Judge. 

H.  L.  Lazarus,  for   appellant.     Back, 
Dinkelspiel  &  Hart,  for  appellee. 

Fenner,  J.    We  are  confronted  with  a 
challenge  to  our  Jurisdiction  ratioae  wate- 
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r/a  over  this  appeal,  which  we  are  bound 
to  determine.  The  facts  are  simple  and 
undisputed.  The  Harmony  Club  bad  upon 
its  premlsea,  lumished  by  the  Gas-LiKht 
Company,  what  Is  called  a  "45-Light  Me- 
ter, "  adequate  to  the  supply  and  reerlstry 
ot  all  Its  gas  burners.  In  common  wi  th 
many  other  gasconsumers,  it  adopted  the 
system  of  electric  lighting;  and  its  use  of 
gas  became  only  occasional,  and  greatly 
reduced.  The  gas  company  adopted  cer- 
tain rules  applicable  to  tblH  class  of  con- 
sumers, the  meaning  and  effect  of  which 
are  that  it  woald  only  lurnish  meters  pro- 
portioned in  size  to  the  amount  of  gas 
consumed;  that  a  45-light  meter  would 
only  be  supplied  or  continued  when  the 
monthly  gas  bill  was  at  least  eight  dol- 
lars per  month,  or  if,  less,  upon  the  pay- 
m(5nt  of  an  extra  rental  of  four  dollars  per 
month.  A  copy  of  these  rules  was  served 
upon  the  club,  and  notice  was  giren  that, 
unless  complied  with,  its  meter  would  be 
removed,  and  replaced  by  a  smaller  one. 
The  clab,  being  unwilling  to  comply,  and 
denying  the  right  of  the  gas  company  to 
adopt  or  enforce  such  rules,  instituted  this 
suit  for  an  injunction  prohibiting  the  lat- 
ter from  removing  or  interfering  with  the 
meter  then  upon  its  premises.  The  gas 
company  responds,  affirming  its  right  to 
adopt  and  enforce  the  rules  in  question. 
This  is  the  sole  issue  involved  in  the  case. 
If  it  should  be  determined  that  the  gas 
company  has  the  right  to  adopt  and  en- 
force the  rules,  the  injunction  necessarily 
falls.  If,  per  contra.  It  has  no  such  right, 
the  Injunction  stands.  What  is  the 
amount  or  pecuniary  value  involved  in 
such  a  suit?  It  Is  not  pretended  that  the 
gas  company  will  interfere  with  the  meter 
It  the  club  consumes  gas  to  the  amount  of 
eight  dollars  per  month,  or  if,  consuming 
less,  it  paj'B  four  doliara  additional  tor 
the  rent  of  the  meter.  It  is  not  denied 
that  the  club  is  bound  to  pay  tor  the 
amount  of  gas.  large  or  small,  actually 
consumed  by  it.  Therefore  tbe  only  value 
possibly  involved  is  the  right  of  the  com 
pany,  in  a  certain  contingency,  to  charge 
94  per  month  for  the  use  of  its  meter, 
or  (48  per  annum.  If  this  were  a 
right  in  perpetuo,  it  would  be  difficult  to 
find  an  Investor  who  would  pay  $2,000  (or 
tbe  privilege  of  collecting  $48  per  annum. 
But,  in  point  of  fact,  the  gas  company's 
charter  expires  in  85  years;  and  a  simple 
calculation  would  show  that,  if,  if  collect- 
ed during  that  period,  the  gross  amount 
would  not  exceed  -$1,700.  Moreover,  the 
club  is  not  tbe  owner  ol  the  building,  but 
a  lessee,  and  is  only  interested  during  the 
term  of  its  lease,— the  extent  of  which  is 
not  shown,  but  is,  presumably,  limited. 
We  are  not  concerned  with  the  damages 
whicb  the  elub  might  havesuttered  had  its 
gas  supply  been  cut  ott  or  diminished  as 
threatened.  No  such  damages  have  ac- 
crued or  will  accrue.  If  the  injunction  here- 
in be  perpetuated,  that  will  prevent  such 
injury.  If  it  be  dissolved,  the  act  of  the  gas 
company  will  be  declared  lawful,  and  no 
such  claim  can  arise.  We  iiave  repeatedly 
held  that  the  jurisdiction  of  this  court 
must  be  tested  in  such  cases  by  the  pecun- 
iary amount  or  value  in  dispute,  accord- 
ing to  the  nature  of  the  action  cm  disclosed 


by  the  substantial  allegations  of  the  plead- 
ings, and  not  by  the  mere  jurisdictional 
allegations  or  affidavlta  of  the  parties. 
Buddig  v.  Baldwin,  88  La.  Ann.  894. 
State  V.  Miscar,  34  La.  Ann.  834;  WillcinB 
V.  Gantt.  32  La.  Ann.  929;  Crean's  Case, 
Id.  1191. 

Most  of  the  cases  quoted  by  appellant  on- 
ly concern  the  right  to  sue  and  to  enjoin, 
neither  of  which  rights  are  controverted 
here.  We  decline  to  follow  him  into  tbe 
records  in  the  cases  ot  Callery  v.  Water- 
Works  Co.,  35  La.  Ann.  799,  State  v.  Levy, 
86  La.  Ann.  942,  and  Ernst  v.  Water-Works 
Co.,S9La.  Ann.  651,2  South.  Rep.  415,  in  or- 
der to  determine  whether  or  not  we  had  ju- 
risdiction in  those  cases.  The  opinions 
show  that  no  such  question  was  raised  or 
passed  upon.  Had  it  been,  we  should  have 
applied  to  them  the  same  rules  now  stated. 
If  inadvertently,  and  in  absence  ol  sugges- 
tion to  that  effect,  we  exercised  jurisdic- 
tion which  we  should  have  declined, 
(which  we  by  no  means  admit,)  such  er- 
ror neither  harms  nor  benefits  the  plaintift 
here,  whose  rights  must  bedecided  accord- 
ing to  law. 

1 1  is  therefore  ordered  that  this  ap];>eal 
be  diamissed  at  appellant's  cost. 


(4S  Lik  Ann.  S29) 
STA.TB  ▼.  BUTLBB  et  ol, 

(Supreme  Court  of  Louigiana.    Ifaroh  17, 1890. 
43  La.  Ann.) 

Criminal  IiAvr— Uotio:?  in  Abbbst  or  JunausNT 
—ArvKjOj. 
1.  A  motion  in  arrest  of  judgment,  by  the  prin- 
oipal  convicted  defendantj  that  the  indictment 
cbarKing  bis  acquitted  co-defendants,  as  accesso- 
ries, is  fatally  defective,  as  they  ought  to  have  been 
prosecnted  as  principals,  ia  goixotio  and  unworthy 
of  notice. 

8.  A  bill  of  exception  to  the  ruling  of  the  dis- 
trict judge  on  a  motion  for  a  new  trial  on  the 
ground  that  tbe  verdict  is  contrary  to  law  and  ev- 
idence will  not  be  considered  on  appeal. 
(SyllcUms  by  the  Court.) 

Appeal  from  district  court,  parish  ot 
Iberville;    Talbot,  Judge. 

AJex  Hp.bert,  DIst.  Atty.,  and  Walter  H. 
Rogers,  Atty.  Gen., for  theState.  Cbtu.  A. 
Roxbuurough,  for  defendant. 

Bkbmudez,  C.  J.  Butler  was  prosecuted 
for  shooting  with  intent  to  muider,  was 
convicted,  and  sentenced  to  hard  labor. 
Tbe  other  defendants,  Cass  and  Ucott,  were 
indicted  as  accessories  before  tbelact,  and 
acquitted.  Butler  complained  that  the 
verdict  against  him  was  contrary  to  law 
and  evidence,  claiming  a  new  trial.  He 
further  complained  that  the  indictment  is 
fatally  defective  In  this:  that  his  co-de- 
fendants, prosecuted  as  accessories,  should 
have  been  indicted  as  principals ;  there  be- 
ing no  accessories,  in  law,  to  tbe  crime  of 
shooting  with  intent  to  Icill.  The  district 
Judge  overruled  the  motion  for  a  new 
trial  and  that  in  arrest  ot  judgment,  and 
bills  were  reserved. 

The  bill  to  the  denying  of  the  motion  tor 
a  new  trial  is  not  worth  notice,  and  that 
to  the  overruling  of  the  motion  in  arrest 
is  altogether  unfounded.  What  is  it  to 
Butler  that  his  co-defendants,  who  were 
acquitted,  were  or  were  not  properly  in- 
dicted 7    He  cannot  be  permitted  to  cham- 
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ploD  any  of  the  .^ffht8  which  they  might 
have  asserted  and  did  not  urge.  They  are 
Batisfled  with  the  resnlt  of  tbeircase.  But- 
ler's complaint  that  his  co-defendants 
were  Improperly  indicted  is  simply  quix- 
otic. 
Judgment  affirmed. 

(42  La.  Ann.  «7) 

BfBATH  V.  Heath 

(Supreirve  Covrt  of  LoutaUma.    April  7,  1890. 
^  La.  Ann.) 

DlTOBOX— ABiJlSOKMESTT— DOMIOILB— JUBISDIO 
TION. 

1.  The  abandonment  by  one  of  themarried  per- 
sons of  the  other,  to  be  maide  the  ground  of  separa- 
tion from  bed  and  board,  must  originate  in  this 
state,  where  there  is  a  matrimonial  domicile. 

3.  Where  the  matrimonial  domicile  was  in 
Massachusetts,  and  the  abandonment  occurred 
there,  and  the  husband  mored  to  Louisiana,  where 
he  acquired  a  residence,  and  the  wife  refused  to 
come  to  this  state,  he  cannot  sue  in  the  courts  of 
Louisiana  for  a  separation  from  bed  and  board. 

3.  The  wife  nerer  having  been  In  Louisiana, 
the  husband  and  wife  could  not  in  her  absence  ac- 
quire a  matrimonial  domicile  here,  and  hare  a  com- 
mon dwelling,  to  which  she  could  be  summoned  to 
return. 
(SyOaims  by  the  Court) 

Appeal  from  civil  district  court,  parish 
ol  Orleans ;  Kino,  Judi;e. 

JUce  &  Armstrong,  for  appellant.  A.  B. 
Pbilipa,  for  appellee. 

McEnert,  J.  The  plaintiff  instituted 
thi.<i  salt  for  aseparatlon  of  bed  and  board 
from  bis  wife.  A  curator  ad  hoc  was  ap- 
pointed to  represent  the  absent  wife,  who 
Hied  an  exception  of  no  cause  of  action, 
which  was  sustained,  from  which  judg- 
ment the  plaintiff  appealed. 

The  allegations  In  the  petition,  which 
are  taken  as  true  for  the  purpose  of  the  ex- 
ception, are  that  the  plaintiff  and  defendant 
were  married  In  the  state  of  Maine  in  the 
year  1856;  that  they  afterwards  moved  to 
and  resided  in  the  state  of  Massachusetts, 
when  in  1878  the  defendant  wife  abandoned 
the  common  dwelling;  that  in  1882  the 
plaintiff  husband  came  to  New  Orleans, 
where  he  acquired  a  permanent  residence 
and  established  bis  domicile,  and  has  resid- 
ed in  Louisiana  since  that  time;  that  the 
defendant  wife  refused  to  return  to  thecom- 
mon  dwelling  in  Massachusetts,  and  per- 
sists in  refusing  to  come  to  the  domicile  o( 
the  husband  in  Louisiana. 

From  this  statement  of  facts,  it  is  evi- 
dent that  the  parties  to  the  marriage, 
which  was  consummated  in  Maine,  did 
not  contract  the  marriage  under  the  laws 
of  this  state,  or  with  reference  to  the  same. 
Tbe  abandonment  complained  of  did  not 
originate  in  Louisiana,  but  occurred  and 
continued  in  Massachusetts  long  before 
the  plaintiff  came  to  the  state  to  reside 
therein.  The  courts  of  Louisiana  will  not 
entertain  suits  for  separation  of  bed  and 
board,  and  for  divorce,  in  matters  which 
occurred  in  another  state  before  the  mar- 
ried parties  acquired  a  domicile  In  the 
state.    Edwards  v.  Green,  9  La.  Ann.  317. 

In  this  case  tbe  parties  to  tbe  marriage 
never  had  a  matrimonial  domicile  in  this 
state,  as  the  wife  has  never  been  here  with 
her  husband.  There  never  has  been  a 
common  dwelling  here,  and  therefore  the 


wife  could  not  abandon  It.  Muller  v.  Hil> 
ton,  13  La.  Ann.  1;  Charapon  v.  Champon, 
40  La.  Ann.  80,  3  South.  Rep.  397.  The  in- 
stant case  is  identical  with  Muller  v.  Hil* 
ton. 

In  tbe  case  of  Larquld  v.  His  Wife, 
40  La.  Ann.  459,  4  South.  Rep.  335,  to 
which  we  have  been  referred  by  plaintiff's 
counsel,  the  wife  had  resided  In  Louisiana 
with  her  husband,  who  bad  acquired  a 
domicile  in  the  state.  She  abandoned  tbe 
common  dwelling  after  tbe  husband  and 
wife  had  established  a  domicile  here.  In 
thelnstant  case  tbe abandonmen  t  orlglna  t- 
ed  and  continued  in  another  state.  Tbe 
married  parties  have  never  resided  to- 
gether in  the  state,  and  have,  therefore, 
never  acquired  any  matrimonial  domicile 
in  Louisiana  to  which  the  wile  could  be 
summoned  to  return. 

Judgment  affirmed. 


(42  La.  Ann.  Slf) 

State  v.  Starkb. 

(Supreme  Court  of  Louisiaruu    March  17,  1890. 
43  La.  Ann.) 

Cbiuinai.  Law— Appeai^— VEinjB. 
^'he  supreme  court,  having  no  jurisdiction 
of  facts  in  cnminal  cases,  can  afford  no  relief  to 
an  appellant  who  complains  that  the  venue  bad  not 
been  proven  on  his  trial.  That  matter  was  exclu- 
sively tbe  province  of  the  jury. 
(SyttobiM  bv  the  Court,) 

Appeal  from  district  court,  parish  of  Aa- 
censiuu ;  Duffel,  Judge. 

The  Attorney  General,  for  the  State. 
Fredrick  Duffel,  for  defendant. 

PocHfi,  J.  The  complaint  of  the  accused, 
who  appeals  from  an  unqualified  verdict 
of  murder,  is  error  on  tbe  part  of  the  trial 
judge  in  refusing  him  a  new  trial.  The 
ground  of  bis  motion  was  failure  on  the 
part  of  tbe  state  to  prove  the  venue  of  the 
crime  charged  against  him. 

Tbe  venue,  like  any  other  fact  in  the 
chain  of  evidence  required  to  convict  the 
accused,  is  exclusively  within  the  province 
of  the  Jury,  with  which  tbe  appellate 
court,  vested  with  jurisdiction  over  the 
law  of  the  case  only,  has  no  right  to  inter- 
fere. 

The  argument  of  counsel,  based  on  the 
line  of  authorities  under  which  this  court 
deals,  in  criminal  cases,  with  questions  of 
law  blended  with  facts,  cannot  avail  blm 
in  a  matter  of  fact  aBecting  proof  of  the 
guilt  or  innocence  of  the  accused  as 
charged.  The  cases  which  be  quotes  have 
reference  to  questions  Involving  the  man- 
ner of  conducting  the  trial,  and  of  dispos- 
ing of  its  incidents,  but  not  to  questions 
of  fact  to  be  submitted  to  and  considered 
by  the  jury  alone.  State  v.  Hyland,  86 
La.  Ann.  87;  State  v.  Nelson,  32  La.  Ann. 
842.  This  appeal  is  entirely  covered  by  the 
decision  of  this  court  in  State  v.  Nettles,  41 
La.  Ann.  323,  6  South.  Rep.  562,  in  which 
tbe  syllabus  reads:  "A  complaint  that,  in 
a  criminal  prosecution,  there  was  no  proof 
of  the  venue,  involves  a  question  of  fact 
exclusively  within  the  province  of  the  jury, 
and  over  which  the  supreme  court  has  no 
jurisdiction." 

Should  It  happen  that  we  had  absolute 
proof  of  such  a  fact,  we  would  be  as  pow- 
eiless  to  relieve  tbe  appellant  as  we  would 
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be  should  we  believe  and  know  tbat  he 
had  not  committed  the  deed  for  which  he 
atanda  convicted.  We  are  constrained  to 
repeat  here  that  In  criminal  cases  we  have 
no  power  or  authority  to  review  the  find- 
ing of  the  jaiy  on  any  qnestion  ol  fact. 
Judgment  affirmed. 


(67  Hlsa.  534) 

Dhysdai.b  v.  Biix>xi  Canning  Factobt. 
{Supreme  Court  of  MUaisHppl.    May  28,  1890.) 

JOSTICBS  0»  THB  PBAOB— JnaiSDIOTlON  — Attach- 
MBNT— LkVT— ArPlDAVlT. 

1.  The  holder  of  two  bills  of  exchange  accept- 
ed at  different  timeSj  maturing;  at  different  times, 
and  each  within  the  jurisdictional  amount  of  a  jus- 
tice of  the  peace,  may  maintain  separate  actions 
on  each  in  justice's  court,  though  together  they 
exceed  the  justice's  jurisdiction,  and  though,  at  his 
election,  he  might  have  sued  on  both  In  one  action 
In  the  circuit  court. 

2.  Where  the  indorsement  of  an  offlcer  on  a 
writ  of  attachment  shows  a  sufficient  levy  on  land 
If  wild  or  unoccupied,  but  Insufficient  if  cultivated 
or  occupied,  the  supreme  court,  in  an  action  to 
have  the  attachment  set  aside,  will  treat  the  levy 
as  a  valid  levy  on  wild  or  unoccupied  land,  in  the 
absence  of  any  averment  in  the  debtor's  bill  that 
the  land  was  in  fact  cultivated  or  occupied. 

R.  Under  Rev.  Code  Miss.  1880,  $  2428,  which 
provides  that,  if  defendant  in  attachment  proceed- 
ings can  be  found,  IheofBcer  serving  the  writ  shall 
summon  him  to  appear  and  answer  the  action,  a 
failure  by  the  officer  to  sammon  defendant  or  to 
show  that  he  could  not  be  found  is  fatal  to  the  at- 
tachment proceeding. 

4.  Failure  by  an  attaching  creditor  to  comply 
with  Rev.  Code  Miss.  1880,  H  2487,  which  requires 
him,  in  case  of  attachment  against  a  non-resident 
defendant,  to  file  "with  the  proper  offlcer  his  affi- 
davit, if  the  affidavit  for  the  attachment  does  not 
contain  snch  notice,  showing  thepost-office  address 
of  the  defendant,  or  that  he  has  made  diligent  in- 
quiry to  ascertain  it  without  success, "  wilTnullify 
Hi  subsequent  proceedings  in  the  cause. 

Appeal  from  chancery  court,  Harrison 
county :  S.  Etans,  Chancellor. 

Bin  by  William  Dryadale  against  the  BI- 
loxl  Canning  Factory  to  set  aside  certain 
deeds  as  a  cloud  on  his  title.  From  a  de- 
cree In  defendant  8  favor  complainant  ap- 
peals. Rev.  Code  Miss.  1880,  §  2190,  vests 
justices  of  the  peace  with  jurisdiction  over 
actions  where  the  debt  or  demand  does 
not  exceed  9150.  Section  2i2i,  relating  to 
attachment  proceedings,  after  prescribing 
the  manner  of  levying  on  cultivated  or  oc- 
cupied land,  provides:  "But  In  the  event 
the  land  is  wild,  uncultivated,  or  unoccu- 
pied, a  return  upon  the  writ,  by  the  prop- 
er offlcer,  that  he  has  attached  the  land, 
giving  a  description  thereof  by  numbers, 
metes,  and  bounds,  or  otherwise,  shall 
be  a  sufficient  levy  without  going  upon  the 
land." 

CaJboon  A  Green  and  R.  Seal,  for  appel- 
lant. 

Woods,  C.  J.  Appellee  sued  out  two  at- 
tachment writs  against  appellant  on  the 
same  day,  before  a  justice  of  the  peace  of 
Harrison  county,  alleging  in  one  case  an 
Indebtedness  of  appellant  evidenced  by  an 
accepted  bill  of  e.xchange  of  January  6, 
1888,  for  $147.55,  and  in  the  other  case  an 
Indebtedness  of  appellant  evidenced  by  an- 
other bill  of  exchange,  of  December  27, 1887, 
for  $147.50, and  both  on  theground  of  non- 
reaidence  of  appellant.  There  was  judg- 
ment at  the  return  term  for  the  amount 


claimed  In  both  cases.  There  was  no  re- 
turn by  the  offlcer  executing  these  writs 
showing  whether  the  defendant  therein 
had  or  bad  not  been  found.  Indeed,  the 
offlcer  made  no  return  whatever  as  to  his 
execution  of  his  process  upon  the  defend- 
ant. There  was  no  affidavit  made  by  the 
plaintiff  below  setting  forth  defendant's 
post-office  address,  beyond  the  limits  of 
this  state,  nor  any  affidavit  stating  an  In- 
ability to  ascertain  such  address.  The 
levy  of  both  writs,  as  shown  by  the  ofH- 
cer's  return,  was  a  sufficient  levy  upon 
wild  or  unoccupied  real  estate,  but  was  In- 
sufficient as  a  levy  upon  cultivated  or  oc- 
cupied realty.  A  judgment  was  rendered, 
as  has  been  stated.  In  both  cases  In  the 
Justice's  court  against  Drysdale,  the  de- 
fendant below.  Executions  were  Issued 
upon  these  judgments,  and  the  lands  sold 
under  them,  and  thesame  purchased  by  the 
Canning  Company,  the  plaintiff  In  those 
proceedings,  and  deeds  were  made  accord- 
ingly by  the  officer  selling  under  the  execu- 
tions. The  appellant  thereafter  exhibited 
his  bill  in  the  chancery  court  of  Harrison 
county,  praying  a  cancellation  of  these 
deeds  as  clouds  upon  his  title.  A  decree 
pro  confesso  was  taken  against  the  ap- 
pellee, and  on  final  bearing  the  appellant's 
bill  was  dismissed  without  prejudice,  and 
from  this  decree  the  complainant  In  the 
chancery  court  appeals  to  this  court. 

It  is  assigned  for  error  that  the  Justice 
of  the  peax:e,  In  the  original  suits,  was 
without  jurisdiction,  and  that  its  Judg- 
ments were  therefore  void.  It  is  assertM 
by  appellant's  counsel  that  both  debts, 
evidenced  by  the  separate  bills  of  ex- 
change, being  due,  and  both  aggregatinga 
sum  exceeding  $150,  they  could  be  the  basis 
of  but  one  attachment  suit,  and  tbat  such 
suit  was  triable  only  in  the  circuit  court. 
"While  the  aggregate  of  the  two  debts  ex- 
ceeds 91.50,  as  stated  by  counsel,  yet  the 
amount  of  each  debt  or  demand  does  not 
exceed  9150.  This  was  clearly  an  Instance 
of  the  creditor  having  two  separate,  dis- 
tinct causes  of  action.  There  was  not  one 
cause  of  action  made  up  of  several  items. 
It  was  not  a  case  of  cutting  up  one  cause 
of  action,  whereby  several  suits  were  im- 
properly made  possible,  by  reason  of  thus 
dividing  up  the  Items  in  one  original  cause 
of  action.  There  were  two  bills  of  ex- 
change, accepted  at  diflerent  times,  matur- 
ing at  different  times,  and  for  different 
amounts,  and  tbey  were  Indubitably  sua- 
ble at  different  times.  The  creditor  might 
have  sued  upon  both  in  one  action  in  the 
circuit  court.  If  he  had  so  elected ;  but  It  is 
Impossible  to  see  why  he  should  not  be 
permitted  to  sue  separately.  In  any  appro- 
priate form  of  action  that  would  most 
surely  and  most  quickly  enable  him  to  col- 
lect his  debt.  In  any  court  having  juris- 
diction of  each  separate  demand.  We  are 
of  opinion,  then,  that  the  justice  had  Ju- 
risdiction of  the  suits.  McLendon  V.  Pass, 
66  Miss.  110,  5  South.  Rep.  2»4. 

It  is  also  assigned  for  error  that  the 
levy,  in  each  case.  In  the  attachment  suits, 
by  the  offlcer  holding  the  writs,  was  a  nul- 
lity; the  return  of  the  offlcer  not  showing 
that  he  "  went  to  the  house  or  land  of  the 
defendant,  or  to  the  person  or  bouse  of  the 
person  in  whose  possession  the  same  may 
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be,  and  then  and  tbcre  declared  that  he  at- 
tached the  same  at  the  suit  of  the  plain- 
tiff."! Granting  that  the  levy,  aa  shown 
by  the  return  of  the  officer  indorsed  on  the 
writ,  is  of  the  vicious  character  claimed  by 
appellant's  counsel,  as  a  levy  upon  culti 
vated  or  occupied  land,  yet  It  is  good  as  a 
levy  upon  wild  or  unoccupied  land,  and 
the  bill  of  complaint  filed  by  Drysdale,  the 
appellant,  contains  no  averment  that  the 
lands  in  question  were  cultivated  or  occu- 
pied, and  we  muiit  treat  it,  therefore,  as  a 
valid  levy  on  wild  or  unoccnpied  land. 

The  contention  of  appellant  touching  the 
irregularity  and  invalidity  of  the  publica- 
tion and  notice  to  the  defendant,  in  the  at- 
tachment suits  before  the  Justice  of  the 
peace,  appears  to  be  well  taken.  Section 
2423,  Code  18N0,  provides  that  "if  the  de- 
fendant can  be  found,  the  said  officer  shall 
also  summon  him  to  appear  and  answer 
the  action. "  This  requirement  of  law  was 
wholly  ignored  by  the  officer,  and  his  re- 
turn on  the  writ  wholly  falls  to  disclose 
whether  the  defendant  could  be  found  in 
his  county.  There  was  a  total  omission 
by  the  officer  to  either  summon  the  de- 
fendant, or  show  that  he  could  not  be 
found.  In  the  affidavit  forthe  attachment 
writ,  the  plaintiff  below  bad  stated  under 
oath  that  Drysdale,  the  defendant  there, 
was  a  non-resident,  but  neither  in  that 
affidavit,  nor  elsewhere  in  the  record,  does 
It  appear  that  any  showing  was  made  as 
to  his  post-office  address  In  the  state  of 
his  residence.  The  proviso  to  section  2487 
makes  it  imperative  upon  the  attaching 
cretlltor  to  " file  with  the  clerk  his  affida- 
vit, if  the  affidavit  for  the  attachment 
does  not  contain  such  statement,  showing 
the  post-office  of  the  defendant,  or  that 
he  has  made  diligent  Inquiry  to  ascertain 
it,  without  anccess;"  and  section  2472 
makes  the  provision  Jnst  quoted  applica- 
ble to  suits  in  attachment  before  justices 
of  the  peace.  Tlie  flagrant  disregard  of 
these  plain  statutory  requirements,  de- 
signed to  give  a  non-resident  defendant 
notice  of  the  pendency  of  an  attachment 
suit  against  him,  must  be  held  to  vitiate 
and  nallify  all  subsequent  proceedings  in 
the  causes.  Withont  any  former  adjudi- 
cations on  this  point,  (and  there  are  sev- 
eral in  oar  reports,)  It  seems  incredible, 
almost,  that  any  sane  suitor  should  begin 
proceedings  under  our  attachment  la-ivs, 
and  hope  to  win  in  a  legal  contest,  in  de- 
spite of  his  gross  neglect  of  the  simplpst 
and  plainest  provisions  of  the  statutes  on 
the  subject  of  attachments.  From  the  rec- 
ord, as  it  appears  here,  the  appellant  was 
entitled  to  havethe relief  prayed  in  his  bill. 

Reversed,  and  decree  here. 


(n  Hias.  6TS) 

Natchez  Cotton-Mil.l8  Co.  v.  Mulunb 
et  al. 

(Supreme  Court  oj  Jftestesippi  May  28, 1890.) 
DaiTB  BT  Wbohohji.  Act — Aottoh  bt  Widow. 
Under  Rev.  Code  Miss.  1880,  %  1510,  ^vin  g  the 
widow  of  a  person  whose  death  was  caused  by  the 
wrongful  act  of  another  the  right  to  sue  there- 
for, and  providing  that,  where  she  has  children, 
the  amount  recovered  "shall  be  distributed  as  per- 
sonal property  of  the  husband, "  the  widow,  pend- 

>  Bev.  Code  Ulss.  1880,  {  2424. 


Ing  an  appeal  hy  defendant,  may  oomimmise  the 
case  by  accepting  a  certain  sum  in  satisfaction  of 
the  judgment,  and  such  compromise  is  binding  on 
decedent's  Infant  children. 

Appea  1  fro  ni  chancery  court,  Adams  conn- 
ty ;  W.  R.  Trioo,  Chancellor. 

Henry  Malllns  was  killed  by  the  explo- 
sion of  a  boiler  in  the  factory  of  the  appel- 
lant corporation,  leaving  surviving  him 
his  widow  and  two  minor  children.  The 
widow  brought  suit  against  the  appellant 
corporation,  under  section  1510  of  theCode 
of  ]>I80,  to  recover  damages  for  the  death 
of  herhusband.  Sherecovered  a  judgment 
for  ^6,000,  from  which  the  corporation  ap- 
pealed, said  appeal  operating  as  a  superse- 
deas; but,  before  the  appeal  could  be  heard 
and  determined  by  the  supi-enie  court,  the 
wldowcorapromlsed  theca8flfor$l,000.  and 
entered  satisfaction  of  the  judgment.  The 
appellees,  the  two  minor  children  of  Mul> 
Hns,  filed  this  bill  against  the  appellant 
corporation  to  fix  a  charge  against  said 
corporation  for  the  sum  of  94,000,  being 
two-thirds  of  the  amount  of  tht  $6,001) 
judgment  compromised  by  their  mother, 
claiming  that  the  mother  had  nu  author- 
ity to  release  their  said  share  of  the  judg- 
ment: that  her  compromise  only  went  to 
her  one-third  share.  The  corporation  de- 
murred to  this  bill.  Said  demurrer  was 
overruled,  hence  this  appeal. 

Rev.  Code  Miss.  1880,  §  (610,  Is  as  fol- 
lows: "Whenever  the  death  of  any  person 
shall  be  caused  by  any  such  wrongful  or 
negligent  act  or  omission  as  would,  It 
death  had  not  ensued,  have  entitled  the 
party  injured  or  damaged  thereby  to  main- 
tain an  action,  and  recover  damages  In 
respect  thereof,  and  such  deceased  person 
shall  have  left  a  widow  or  children,  or 
both,  or  husband  or  father,  the  person  or 
corporation,  or  both,  that  would  have 
been  liable  if  death  had  not  ensued,  and 
the  representatives  of  such  person,  shall 
be  liable  for  the  damages,  notwithstand- 
ing the  death;  and  .the  action  may  be 
brought  in  the  name  of  the  widow  for  the 
death  of  her  husband,  or  by  the  husband 
for  the  death  of  his  wife,  or  by  the  parent 
for  the  death  of  a  child,  or  in  the  name  of 
a  child  forthe  death  of  an  only  parent; 
the  damages  to  be  for  the  use  of  such  wid- 
ow, husband,  or  child,  except  that,  in  case 
a  widow  should  have  children,  the  dam- 
ages shall  be  distributed  as  personal  prop- 
erty of  the  husband.  In  every  such  action 
the  jury  may  give  such  damages  as  shall 
be  fair  and  just,  with  reference  to  the  In- 
jury resulting  from  such  death  to  the  per- 
son suing ;  but  every  such  action  shall  be 
commenced  within  one  year  after  the 
death  of  such  deceased  person. " 

Martin  &  Lanneau  and  T.  Otiu  Baker, 
for  appellant.  Proby  A  Clinton,  for  appel- 
lees. 

Campbbll,  J.  The  widow  alone  had 
the  right  of  actdon,  and  she  had  the  right 
to  accept  satisfaction,  and  discharge  the 
defendant.  Code,  §  1510.  Her  children 
must  look  to  her,  and  not  to  the  defend- 
ant. A  mother's  love  is  a  sufficient  safe- 
gnard  against  improperly  acquitting  a  de- 
fendant from  liability,  and  the  law  in  such 
cases  as  this  has  committed  the  Interests 
of  children  to  their  mother.   To  her  Is  corn- 
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mlttod  the  right  of  action,  and  she  alone 
may  control  it.  Stephens  v.  Railroad  Co., 
10  Lea,  448;  McNamara  v.  SlavenB,76  Mo. 
329. 

Decree  reversed ,  demurrer  sustained,  and 
bill  dismissed. 

(67  Miaa.  706)  — 

GUDABAO  v.  STRONQ. 

(Supreme  Court  of  Misgigglppi.   Ifay  36, 1S90.) 

SnimoHB — NoK-REsiDsim. 
Rev.  Code  Miss.  1880,  {  1857,  providing  that 
■ervice  of  ''summons"  on  a  non-resident  defendant 
"shall  be  in  lieu  of  a  pnhlication  of  such  summons, 
and  shall  authorize  further  proceedings  against 
such  defendant  as  if  he  had  been  duly  sommoned 
in  this  state,"  does  not  authorize  a  personal  judg- 
ment aminst  a  non-resident  so  served ;  section  ^67 
providuig  that,  on  Judgment  by  default  against  a 
non-resident  who  has  been  served  as  provided  in 
section  1857,  no  execution  shall  issue  except  against 
the  property  attached  in  the  suit. 

Appeal  from  circuit  court,  Jackson 
county;  S.  H.  Tekeal,  Judge. 

Action  by  H.  M.  Cudabac  against  J.  C. 
Btrong  as  usslgnee  ot  certain  persons. 
The  provistoDB  of  the  Revised  Code  of  1880, 
referred  to  in  the  opinion,  are  as  follows: 

"Sec.  1857.  If  such  summons  shall  be 
served  on  such  absent  party  by  delivery 
to  bim,  or,  if  a  corporation,  to  'some  offi- 
cer or  agent  thereof,  of  a  copy  thereof,  at 
least  ten  days  before  the  return-day,  and  if 
proof  of  such  service  shall  be  made  by  fil- 
ing in  the  office  of  the  clerk  who  Issued  It, 
such  summons,  with  the  acknowledgment 
of  said  defendant  indorsed  on  or  annexed 
to  it  that  such  summons  was  served  on 
him,  or  the  like  acknowledgment  by  an 
officer  or  agent  ot  such  corporation  made 
defendant,  and  proved  to  be  subscribed  by 
such  d^endant,  or  officer  or  agent  of  the 
corporation,  by  the  affidavit  of  some  one 
annexed  thereto,  or  shown  to  have  been 
served,  by  one  who  delivered  such  copy  or 
knows  of  such  delivery,  and  shall  make 
affidavit  of  such  delivery  before  some  offi- 
cer. In  the  state  or  county  where  such 
service  was  made,  authorised  to  adminis- 
ter oaths,  or  before  any  such  officer  in  this 
state  who  shall  certify  such  affidavit  of 
service,  which  shall  be  filed  among  the 
papers  in  said  proceeding  with  such  sum- 
mons,  or  proved  in  open  court,  by  parol 
or  other  testimony,  to  have  been  duly 
served  on  such  defendant,  and  recited  in  a 
decree  of  said  court  to  have  been  so  proved, 
tbatehall  belnlienof  a  publication  of  such 
summons,  nnd  shall  authorisse  further  pro- 
ceedings against  such  defendant  as  if  he 
had  been  duly  summoned  in  this  state." 

"Sec.  2438.  Such  publication  of  notice 
shall  not  be  necessary  if  it  shall  be  served 
on  the  non-resident  defendant,  and  proof 
ot  such  service  be  made,  as  provided  for  in 
case  of  non-resident  defendants  In  chan- 
cery; but  such  proof  of  service  of  notice 
shall  be  as  effectual  as  if  such  defendant 
bad  been  served  with  a  summons. " 

T.  W.  Brame,  for  appellant.  C.  H.  Wood, 
for  appellee. 

Woods,  C.  J.  This  was  ejectment 
brought  by  appellant  against  appellee. 
The  appellant  had,  prior  to  the  ejectment 
saJtfSned  out  an  attachment  against  Dan- 
ner,  McMillan,  and  Robertson,  who  were 


all  non-residents  of  this  state.  The  at- 
tachment writ  was  levied  on  certain  lands 
of  defendants,  but  not  on  the  lands  em- 
braced in  the  ejectment  suit.  Notice  was 
given  to  the  non-resident  defendants  as 
prescribed  in  sections  1857,  243!!,  Code  1880. 
The  defendants  making  no  appearance  in 
the  attachment  proceedings,  'a  personal 
Judgment  was  taken  against  defendants 
for  the  amount  of  Cudabac's  demand ;  and 
a  special  judgment  was  likewise  entered, 
condemning  the  lands  levied  upon  to  be 
sold  to  satisfy  the  debt  due.  The  lands 
levied  upon  were  accordingly  sold;  but, 
the  proceeds  of  this  sale  falling  to  satisfy 
the  judgment,  Cudabac  had  writs  of  Herl 
iaclaa  subsequently  issued,  which  were  lev- 
ied upon  thlEi  unattached  land  and  sold; 
Cudabac  becoming  the  purchaser  of  said 
last-named  lands  at  such  sale,  and  receiv- 
ing the  sheriff's  deed  thereto.  The  consid- 
eration of  this  deed,  and  of  the  general 
judgment  upon  which  it  rests,  opens  the 
field  of  the  controversy.  The  questions 
are:  Did  the  court,  in  the  attachment 
suits,  acquire  Jurisdiction  of  the  persons  ot 
the  non-resident  defendants,  so  as  to  au- 
thorize the  rendition  of  a  personal  judg- 
ment against  them  ?  And  was  the  general 
Judgment  rendered  against  them  upon  no- 
tice only, as  prescribed  In  sections  1857 and 
2488,  a  valid  judgment? 

It  might  be  sufficient  to  say  that  section 
3467  seems  to  have  been  overlooked  en- 
tirely by  counsel,  and  that  this  section, 
when  brought  to  light,  itself  effectually 
disposes  of  the  contention.  This  sei^tion 
distinctly  declares  that,  In  attachment 
suits  In  this  state,  "if  the  defendant  shall 
not  appear  and  plead  to  the  action  in  pur- 
suance of  the  notice,  the  court,  on  proof  ot 
publication  thereof, "  or  on  proof  of  act- 
ual notice  served  as  provided  In  sections 
1857  and  2438,  "shall  give  judgment  against 
him  by  default,  and  award  a  writ  of  in- 
quiry, if  necessary ;  but,  on  such  judgment 
by  default,  no  execution  shall  Issue, except 
against  the  property  on  which  the  attach- 
ment has  been  served,"  etc.  And  when  we 
recall,  in  addition,  the  exposition  of  this 
section  24B7  made  by  this  court  in  Tabler 
v.  Mitchell,  62  Miss.  439,  there  would  seem 
to  be  left  no  ground  for  appellant's  conten- 
tion. Said  Mr.  Justice  Cooper  in  that 
case:  "The  judgment  against  the  defend- 
ants, though  in  form  a  personal  one,  will 
not  support  an  execution  against  their 
general  estate.  Its  operation  is  by  the 
state  expressly  limited  to  the  property  at- 
tached. Code  1880,  §  2467."  The  misap- 
prehension of  counsel  has  doubtless  arisen 
from  Inadvertently  confounding  the  mere 
notice  of  the  pendency  of  the  attachment 
suit  required  to  be  given  the  non-resident 
debtor  with  legal  process,  which,  when 
executed,  gives  the  court  jurisdiction  of 
the  person.  It  cannot  be  that  the  legis- 
lature, by  substituting  the  service  of  act- 
ual notice  upon  the  non-resident  debtor, 
in  the  room  of  the  uncertain  notice  by 
publication  in  newspapers,  with  copies 
forwarded  by  mall  to  the  defendants, 
meant  to  do  more  than  provide  a  more 
sure  and  effective  notice  for  the  non-resi- 
dent. 

Section  2438,  in  its  very  terms,  is  a  sub- 
stitution, merely,  of  notice  actually  given 


Digitized  by 


Google 


S44 


SOUTHERN  REPORTBB,  Vol.  7. 


(Fla. 


the  non-resident  for  the  far  less  satisfac- 
tory notice  by  publication.  Wliile  tlie 
word  "summons"  1b  used  In  this  section, 
in  spealcing  of  this  substituted  notice,  and 
while  the  word  "summons"  is  one  of  the 
recognized  names  given  to  legal  process, 
yet  It  would  do  manifest  violence  to  tlie 
plain  purpose  of  the  statute  to  hold  that 
this  substituted  notice  denominated  by 
the  statute,  in  general  phrase,  as  a  "sum- 
mons," was  designed  to  operate  as  legal 
process,  and  as  legal  process  of  such  amaz- 
ing vigor  and  potency  as  to  have  inherent 
in  It  extraterritorial  force.  To  so  hold 
would  necessarily  Involve  us  In  remediless 
conflict  and  confusion.  And  we  are  thus 
brought  to  observe,  generally,  that  pro- 
cess from  the  courts  of  this  state  has  no 
extraterritorial  force.  It  cannot  run  into 
another  state,  and  compel  persons  there 
residing  to  respond  in  person,  and  submit 
themselves  to  our  tribunals.  Internation- 
al law  and  comity  between  sovereign 
stales  forbid.  As  was  said  by  Mr.  Justice 
Field  In  Penuoyer  v.  Neff,  9.5  U.  S.  727: 
"  Process  from  the  tribunals  of  one  state 
cannot  run  Into  another  state,  and  sum- 
mon parties  there  domiciled  to  leave  its 
territory,  and  respond  to  proceedings 
against  them.  Publication  of  process,  or 
notice  within  the  state  where  the  tribunal 
sits,  cannot  create  any  greater  obligation 
upon  the  non-resident  to  appear.  Process 
sent  him  out  of  the  state,  and  process  pub- 
lished within  it,  are  equally  unavailing  in 
groceedings  to  establish  his  personal  lla- 
111  ty. " 

The  grounds  upon  which  courts  claim 
and  exercise  complete  Jurisdiction  over 
property  of  non-residents  situated  within 
their  territorial  limits  rest  upon  wholly 
distinct  foundations,  viz.,  the  inherent,  In- 
dlspenslble,  and  indisputable  power  of  the 
local  tribunal  to  deal  with  all  property 
within  the  territory  within  which  the  tri- 
bunal sits,  without  regard  to  its  owner- 
ship. JurlHdictionover  all  property — that 
of  non-residents  and  residents  alike— is  nec- 
essarily vested  in  the  courts  of  the  state 
within  which  the  property  is  situated ;  but, 
to  deal  with  property  of  non-residents,  the 
local  tribunal  need  acquire  no  Jurisdiction 
over  the  person  of  the  non-resident.  The 
local  tribunal  may  and  must  pronounce 
judgment  against  the  property  of  the  non- 
resident according  to  the  law  of  \t»  terri- 
tory, but  it  can  pronounce  no  personal  judg- 
ment against  the  non-resident  debtor  until 
it  has  acquired  jurisdiction  of  his  person. 
This  cannot  be  done  by  publication  or 
other  notice  within  the  state,  uor  by  no- 
tice, In  any  form,  sent  the  non-resident 
debtor  out  of  the  state.  But  it  Is  useless 
to  enlarge;  for  these  views  are  generally, 
not  to  say  universally,  maintained  In  all 
courts, — state  and  federal.  We  are  of 
opinion,  therefore,  that  the  judgment  of 
the  court  below  was  correct,  and  the  same 
is  accordingly  affirmed. 

m  Fl».  148)  

Savannah,  F.  &  W.  Rt.  Co.  v.  Harris. 
{Supreme  Court  of  Florida.    May  19, 1890.) 

CaBKUBS  —  CJOMNBOTINQ    LlNEB  —  LlABILITT    FOB 

Loss  OF  Goods. 
1.  In  transportation  of  goods  over  connecting 
lines  of  railroM,  when  there  is  no  special  contract. 


each  road  is  only  liable  to  the  extent  of  its  owa 
line,  and  for  safe  carriage  and  delivery  to  the  next 
road. 

2.  In  an  action  against  a  railroad  company  for 
goods  lost  by  it  as  a  oommon  carrier,  the  burden  of 
proof  is,  first,  on  the  plaintiff  to  show  delivery  and 
acceptance  of  the  goods,  and  next  the  loss  and 
value  thereof.  This  shown,  the  burden  is  upon 
defendant  to  relieve  itself  of  liability  by  showing 
legal  contract  exemption,  or  that  the  loss  was  oc- 
casioned by  a  public  enemy,  or  by  the  act  of  Gk)d, 
or  that  the  goods  had  In  themselves  elements  of 
destruction  which  occasioned  the  losa. 

3.  Where  goods  to  be  transported  by  several 
carriers  are  lost  or  injured,  and  the  last  carrier  is 
sued,  It  will  be  held  liable,  if  It  does  not  show  that 
the  loss  or  injury  occurred  on  some  pi-eceding  line, 
on  the  presumption  that  the  goods  delivered  to  the 
first  carrier  were  also  delivered  to  the  last,  and  in 
the  same  condition  in  which  they  were  started. 

i.  The  plaintiff  in  this  case  delivered  goods  to 
a  road  in  New  York,  which  were  put  in  a  car,  and 
were  to  be  transported  in  the  car  over  several  roads 
to  a  point  in  Florida.  The  car  was  received  by  the 
defendant,  and  talcen  over  its  road  to  Jaclcsonville, 
an  intermediate  point,  and  there  unloaded  by  de- 
fendant. When  the  next  and  last  carrier  made  de- 
livery at  the  point  of  destination,  some  of  the  goods 
were  missing,  and  others  injured.  The  eviaenoe 
does  not  show  that  the  lost  goods  were  in  the  oar 
when  it  was  unloaded,  or  that  defendant  delivered 
them  to  the  next  carrier,  but  does  show  that  soma 
of  the  goods  were  injured  when  taken  out.  Held, 
that  the  presumption  which  applies  to  a  last  car- 
rier, that  the  goods  were  delivered  to  it  as  they 
were  started,  applies  to  intermediate  carriers,  and 
to  defendant  in  this  case,  and  that,  defendant  hav- 
ing failed  to  show  delivery  of  the  lost  goods  to  the 
next  carrier,  and  that  those  injured  were  in  the 
condition  in  whioh  it  received  them,  it  is  liable. 

(.Syllabus  bu  the  Court.) 

Appeal  fromdrcuitcourttOnval  eoanty; 
James  M.  Baker,  Judge. 

Flemiag  A  D&niel,  for  appellant.  A.  W. 
Cockrell  A  Son,  for  appellee. 

Maxwell,  J.  The  action  Is  by  appellee 
against  appellant  for  damages  occasioned 
by  the  loss  of  goods,  and  injury  to  goods, 
while  being  transported  from  Charlotte, 
N.  Y.,  to  Buffalo  Bluff,  Fla.  The  bill  of 
lading  given  by  the  New  York  Central  & 
Hudson  River  Railroad  was  for  one  car  of 
household  goods  and  building  material  re- 
ceived from  Geoi-ge  I<.  Harris,  with  desti- 
nation to  him  at  "Buffalo  Bluff,  Fla.,  via 
Palatka,  without  transfer. "  It  is  unnec- 
essary to  consider  the  matters  connected 
with  the  first  countol  the  declaration,  and 
the  first,  second,  and  third  plea«.  Intend- 
ed as  defenses  to  that  count.  These  re- 
late to  the  claim  of  plaintiff  that  defend- 
ant became  responsible  for  the  loss  and 
damage  because  It  did  not  deliver  the  car 
to  the  next  succeeding  road  running  to 
Palatlia,  asthebill  of  lading  required;  and 
It  isapparent  from  therecord  that  the  ver- 
dict of  the  jury  In  favor  of  plaintiff  could 
not  have  been  founded  on  that  count,  aa 
this  would  have  been  directly  against  the 
evidence,  under  the  charge  of  the  court  for 
defendant, — that,  unless  defendant  had 
knowledge  of  thatclause  of  the  bill,  It  was 
not  bound  thereby.  Whether  that  charge 
was  correct  is  a  question  not  Involved  in 
this  appeal.  But  it  was  shown  by  the  ev- 
idence that  defendant  was  not  informed 
of  the  directions  of  the  bill  of  lading,  and 
that  it  forwarded  the  goods  to  Buffalo 
Bluff,  by  a  connecting  line  of  steamers, 
from  the   terminus  of   lis  road  to  that 
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point,  in  accordance  with  the  way-bill  from 
an  intermediate  road,  which  did  not  con- 
tain the  words  "via  Palatlia,  without 
transfer. "  Under  the  charge  of  the  court, 
therefore,  the  jury  could  not  have  found 
for  the  plaintiff  on  the  issues  made  from 
the  first  count,  and  the  three  pleas  thereto. 

The  second  count,  resting  somewhat  on 
the  bill  of  lading,  we  also  pass  by,  as  we 
think  the  real  merits  of  the  case  are  to  be 
determined  on  the  issues  made  under  the 
third  count,  which  is,  substantially,  as 
follows :  That  defendant  received  the  car- 
load of  goods,  undertaking  to  safely  keep, 
transport,  and  deliver  the  same,  but,  not 
r^arding  its  duty  as  a  common  carrier, 
acted  so  carelessly  and  negligently  that  by 
reason  thereof  the  said  goods  and  prop- 
erty of  plaintiff  were  as  to  part  wholly 
lost,  and  as  to  other  part  greatly  dam- 
aged. One  plea  is  that  defendant  safely 
carried  the  goods  over  its  line,  and  deliv- 
ered the  same  to  the  next  carrier  in  the 
same  condition  as  they  were  received;  and 
another  plea  is  that  whatever  injury  and 
damage  there  was  to  said  goods  was 
caused  by  the  careless  and  negligent  pack- 
ing of  the  same  by  the  plaintiff.  Issue  was 
Joined  on  these  pleas;  and  the  questions 
now  to  be  considered  are  those  which 
arose  during  the  trial  on  the  evidence,  and 
the  charges  of  the  court  connected  with 
this  part  of  thecontroversy.  The  evidence 
shows  that  the  goods  were  delivered  to 
the  initial  carrier  in  apparent  good  order, 
and  that  thecar  in  which  they  were  stored 
for  transportation  was  received  by  defend- 
ant to  be  transported  over  its  road  with- 
out other  contract  than  such  as  attached 
to  one  of  the  intermediate  carriers  between 
the  initial  and  last  carriers,  and  that  the 
goods  unladen  from  the  car  by  defendant 
at  Jacksonville,  Fla.,  were  forwarded  to 
the  point  of  destination  as  mentioned  in 
the  erroneous  way-bill  from  another  inter- 
mediate carrier.  Some  of  the  goods  were 
lost,  and  others  were  damaged;  and  the 
recompense  awarded  by  the  Jury  to  plain- 
tiff for  his  loss  and  damage  was  $8G6.75, 
f87  of  which  was  remitted  by  plaintiff. 
But  the  evidence  does  not  disclose  where 
the  loss  or  damage  occurred,  except  as  to 
damage  to  building  material,  estimated 
at  $60;  and  some  of  that  damage  the 
plaintiff  himself  attributes  to  the  People's 
Line  of  boats,  to  which  defendant  deliv- 
ered the  material  to  be  carried  to  Buffalo 
Bluff.  It  appears, however.from  the  testi- 
mony of  plaintiff,  that,  in  an  itemized  es- 
timate of  his  loss  and  damage,  the  aggre- 
gate amount  is  even  greater  than  the 
amount  of  the  verdict.  So  that  the  ver- 
dict may  not  have  included  this  $60,  or  the 
remtttltarm&y  have  been  intended  to  cover 
it,  along  with  other  items  that  made  up 
the  $87.  At  any  rate  the  record  does  not 
inform  ns  otherwise;  and,  upon  scrutiniz- 
ing all  the  other  items,  we  see  none  less 
likely  to  have  entered  into  the  verdict,  or 
more  likely  to  have  entered  into  the  remit- 
titur. 

In  the  absence  of  evidence  to  show  where 
all  other  loss  and  damage  occurred,  we 
m  ust  resort  to  the  rules  which  govern  in 
such  cases.  The  contract  with  the  initial 
road,  as  shown  by  the  bill  of  lading,  was 
that  it  «ras''not  to  transport  the  goods 
v.780.no.21— 35 


beyond  the  limit  or  terminus  of  its  own 
road. "  Hence  its  liability  would  be  dis- 
charged upon  delivering  the  car  to  the 
next  connecting  road  with  the  contents  in 
as  good  condition  as  when  received,  and 
each  succeeding  road  in  the  series  over 
which  the  transportation  w^as  to  be  made 
would  be  discharged  upon  like  delivery. 
As  expressed  by  Justice  Field  in  Myrick  v. 
Railroad  Co.,  107  U.  S.  107, 1  Sup.  Ct.  Rep. 
425:  "The  general  doctrine,  then,  as  to 
tninsportatiou  by  connecting  lines,  ap- 
proved by  this  court,  and  also  by  a  ma- 
jority of  the  state  courts,  amounts  to  this: 
that  each  road,  confining  itself  to  its  com- 
mon-law liability,  is  only  bound,  in  the 
absence  of  a  special  contract,  to  safely 
carry  over  its  own  route,  and  safely  to  de- 
liver to  the  next  connecting  carrier,  but 
that  any  one  of  the  companies  may  agree 
that  overthe  whole  route  its  liability  shall 
extend.  In  the  absence  of  a  special  agree- 
ment to  that  effect,  such  liability  will  not 
attach. "  The  same  court  had  previously 
Baid,  in  Railroad  Co.  v.  Manufacturing  Co., 
16  Wall.  S18.  that  the  "rule  that  holds  the 
carrier  only  liable  to  the  extent  of  its  own 
route,  and  for  the  safe  storage  and  deliv- 
ery to  the  next  carrier,  is  in  itself  so  just 
and  reasonable  that  we  do  not  hesitate  to 
give  It  our  sanction. "  See,  also.  Knight ' 
r.  Railroad  Co.,  9  Amer.&  Eng.  K.  Cas.  90, 
and  Burroughs  v.  Railroad  Co..  84  N.  W. 
Rep.  875,  82  Amer.  &  Eng.  R.  Cas.  467,  and 
note,  474.  There  was  no  special  contract 
in  the  present  case  except  that  with  the 
initial  road,  so  that  each  of  the  connect- 
ing roads,  on  receipt  of  the  car,  was  only 
responsible  for  its  own  default. 

The  rule  as  to  the  loss  of  goods  is  cor- 
rectly stated  by  Rorer,  we  think,  as  fol- 
lows: "In  an  action  against  a  railroad 
company  tor  goods  lost  by  it  as  a  com- 
mon cairler,  the  burden  of  proof — First,  is 
on  the  plaintiff  to  prove  the  delivery  and 
acceptance  of  the  goods  to  be  carried; 
and,  BBcondly,  the  loss,  and  the  value 
thereof.  This  makes  a  prima,  facie  case 
for  the  plaintiff.  To  absolve  the  defend- 
ant from  such  prima,  facie  liability,  the 
burden  of  proof  is  then  changed  to  the  de- 
fendant, and  It  devolves  upon  him  to  over- 
come plaintiff's  testimony  by  a  preponder- 
ance of  contradictory  evidence;  orelse, be- 
ing unable  to  do  so,  the  burden  of  proof 
then  rests  upon  the  defendant  to  show  the 
loss  to  have  been  occasioned  by  the  ene- 
mies of  the  public,  or  by  the  act  of  God. 
In  default  of  such  showing  of  either  the 
one  or  other  of  these  defenses,  or  of  over- 
coming plaintiff's  evidence,  the  liability 
rests  upon  defendant,  unless  the  goods 
themselves  contained  in  their  nature  ele- 
ments of  destruction  occasioning  their  loss. 
In  that  case,  this  must  be  alleged  and 
proven  by  defendant."  Ror.  R.  R.  698. 
Defendant  may  also  relieve  itself  by  show- 
ing legal  contract  exemption. 
•  It  Is  shown  by  the  evidence  that  the  car 
was  delivered  to  defendant's  road  at  Jes- 
Bup,  (6a.)  and  was  transported  thereon 
to  Jacksonville.  The  loss  of  a  portion  of 
the  goods,  and  the  value  of  the  same.  Is 
also  shown;  but  where  the  loss  occurred 
— whether  on  defendant's  line  or  some 
other — is  not  shown.  In  such  case,  thera 
being  several  carriers,  and  no  contract  ex- 
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cept  with  the  initial  one,  the  law  is,  II  the 
last  carrier  be  sued,  that  it  will  be  held  lia- 
ble, on  the  presumption  that  when  the  car 
was  delivered  to  it  the  contents  were  the 
same  as  when  started  by  the  first  carrier ; 
and  this  presumption  applies  also  to  the 
condition  of  the  goods  the  car  contained. 
See  Smith  v.  Kailroad  Co.,  43  Barb.  225; 
Dixon  v.Railroad  Co., 74  N.C.  638;  Laugh- 
lin  V.  Railroad  Co.,  28  Wis.  204;  Shriver  v. 
Railroad  Co.,  24  Minn.  506;  Lin  r.  Railroad 
Co.,  10  Mo.  App.  125;  Leo  v.  Railway  Co  , 
80  Minn.  438, 15  N.  W.  Rep.  872;  Railway 
Co.  V.  Culver,  75  Ala.  587.  The  reason  of 
the  rale  of  evidence  is  founded  upon  the 
better  means  the  connecting  carriers  have 
to  ascertain  where  the  loss  occurred.  In 
the  nature  of  the  busineiis,  the  party  em- 
ploying the  transportation  is  not  expect- 
ed to  follow  np  his  goods  to  see  that  each 
carrier  makes  proper  delivery  to  the  suc- 
ceeding one ;  but  his  reliance  is,  and  the 
duty  of  each  carrier  Is,  that  the  goods  shall 
be  delivered  as  received.  If  not  delivered 
at  the  point  of  final  destination,  it  is  bat 
reasonable  that  the  ICMt  carrier  should  ac- 
count for  them,  and  bear  tlie  responsibility 
of  loss,  if  not  able  to  show  it  never  re- 
ceived them.  Public  policy  requires  this, 
under  the  system  of  transportation  over 
several  lines  of  road,  for  the  protection  of 
those  who  engage  in  such  commerce,  be- 
cause there  Is  less  hardship  upon  the  car- 
rier to  trace  the  loss,  it  being  ordinarily 
impracticable  for  the  owner  to  trace  it  wltb- 
ont  great  troable  and  exitense,  and  some- 
times to  the  cousumptiun  of  the  vaJue  of 
the  property  lost.  Commenting  on  the 
first  three  of  the  above  cases,  in  a  note  to 
Knight  y.  Railroad  Co., 9  Amer.  &  Eng.  R. 
Cas.  90,  the  writer  aptly  says  that  they 
"are  based  upon  the  soundest  principles 
of  public  policy.  When  a  shipper  consigns 
his  goods  to  a  line  of  connecting  carriers 
to  be  carried  to  the  point  of  destination, 
he,  of  course,  loses  all  sight  of,  and  all  con- 
trol over,  them.  If  an  injury  occurs,  or  a 
loss  is  occasioned,  while  en  route,  he  haa 
no  conceivable  means  of  proving  in  whose 
hands  they  were  at  the  time  of  the  loss  or 
Injury.  It  is  therefore  perfectly  proper  to 
shift  the  burden  of  proof  on  the  carrier 
who  is  sued. "  In  Smith  v.  Railroad  Co., 
supra,  thedoctrine  is  expressed  as  follows : 
"The  general  rule  is  that  things  once 
proved  to  have  existed  in  a  particular 
state  are  to  be  presumed  to  have  contin- 
ued in  that  state  until  the  contrary  is  es- 
tablished by  evidence,  either  direct  or  pre- 
sumptive. Unless  this  rule  is  to  be  applied 
to  goods  delivered  to  be  transported  over 
several  connecting  railroads,  there  would 
be  no  safety  to  the  owner.  It  would  often 
be  impossible  for  him  to  prove  at  what 
point,  or  in  the  hands  of  which  company, 
the  Injury  happened.  But.  give  to  such 
party  the  benefit  of  the  presumption  that 
the  goods  he  has  delivered  In  good  order, 
In  such  case,  continued  so  until  they  came" 
to  the  poSResslon  of  the  company  which 
delivers  them  at  the  place  of  destination 
In  a  damaged  condition,  and  his  rights 
will  be  completely  protected.  The  burthen 
is  then  shifted  upon  the  latter  company  of 
proving  that  such  goods  came  to  its  pos- 
session In  a  damaged  condition,  by  way  of 
defense.    This  proof  the  latter  company 


can  always  make,  much  more  easily  and 
readily  than  the  converse  can  be  proved  by 
the  owner.  This  is  In  perfect  harmony 
with  a  well-settled  rule  of  law,  as  an  ex- 
ception to  the  general  rule.  The  general 
rule,  undoubtedly,  is  that  the  burthen  of 
proof  is  always  upon  the  party  who  as- 
serts the  existence  of  any  fact  which  infers 
legal  responsibility.  But  the  exception  is 
equally  well  established  that  in  every  case 
the  onus  prob&ndi  lies  on  the  party  who 
is  interested  to  support  hia  case  by  a  par- 
ticular fact  which  lies  more  particularly 
within  bis  knowledge,  or  of  which  he  must 
be  supposed  to  be  cognizant.  If  the  sub- 
ject-matter of  a  negative  averment  lies  pe- 
culiarly within  the  knowledge  of  the  other 
party,  the  averment  is  taken  as  true,  un- 
less disproved  by  that  party." 

The  cases  cited,  except  one,  relate  to  the 
last  carrier.  Strictly  speaking,  the  de- 
fendant in  this  case  was  not  the  last  car- 
rier; but.  In  the  case  of  Railway  Co.  v. 
Culver,  supra,  it  Is  held  that  the  same  pre- 
sumption which  applies  against  the  last 
also  applies  to  an  intermediate  carrier. 
And  it  would  seem  that,  so  far  as  the  con- 
tents of  a  box  or  car  are  concerned,  or  the 
condition  of  those  contents,  the  presamp- 
tlon  which  attaches  to  the  last  carrier 
must  necessarily  attach  to  each  preceding 
one  after  the  first;  for  there  could  not  be 
such  a  presumption  against  the  last  car- 
rier except  through  a  continuity  of  pre- 
sumptions against  those  preceding.  The 
defendant,  therefore,  must  be  held  to  have 
received  the  car  Just  aa  it  left  the  point  of 
original  departure;  and  it  stands  In  the 
relation  of  last  carrier,  according  to  the 
principle  which  binds  the  last,  because  by 
Its  action  It  was  in  position  to  know  what 
goods  were  In  the  car  >«hen  discharged, 
and  the  condition  of  those  goods.  The 
reason  the  last  carrier  is  held  liable  in 
such  cases  is  that  It  Is  supposed  to  know 
what  it  received  and  delivered.  The  same 
reason  applies  In  this  case  to  defendant. 
It  received  and-  discharged  the  car.  It 
knew,  or  ought  to  have  known,  what 
goods  the  car  contained,  and  what  was 
the '  condition  of  those  goods.  Its  ob- 
ligation was  to  deliver  the  goods  to 
the  next  carrier  in  like  quantity  and 
condition  as  they  were  received.  Did 
it  do  that?  There  is  nothing  to  show 
that  it  did.  The  strongest  evidence  for 
ddendant  that  it  did  was  that  one  of  its 
agents  broke  the  seal  upon  the  car,  took 
out  what  was  found  in  it,  and  delivered 
the  same  to  the  People's  Line  of  boats,  al- 
leged to  be  the  next  and  final  carrier.  But 
this  evidence  fails  to  show  what  was  de- 
livered, or  whether  the  lost  goods  were  in- 
cluded in  the  delivery,— a  tact  peculiarly 
within  the  knowledge  of  defendant  aft^ 
opening  the  car  and  delivering  its  con- 
tents. The  burden  of  proof  was  on  de- 
fendant to  show  full  delivery,  having  been 
brought  to  that  duty  by  the  presumption 
that  on  receiving  the  car  for  transporta- 
tion all  the  goods  were  in  the  car.  But 
we  go  no  further  as  to  the  liability  of  in- 
termediate connecting  lines  than  is  author- 
ised by  the  circumstancies  of  this  case, 
which  so  nearly  assimilate  It  to  that  of  a 
last  carrier. 

As  to  the  injury  to  the  goods  when  taken 
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from  the  car,  there  is  uo  dispute  in  regard  | 
to  the  brulien  state  ol  a  tool-chest.  The 
other  goods,  according  to  some  testimony 
tor  appellant,  were  not  damaged ;  but  this 
seems  inconsistent  with  the  labored  eQort 
to  show  that  the  goods  were  badly  packed 
in  the  car,  and  is  in  conflict  with  tbe  evi- 
dence of  a  witness  tor  appellee,  who  re- 
ceived the  goods  for  the  People's  Line. 
He  says:  "The  goods  were  in  very  bad 
condition.  They  were  broken  up.  The 
boxes  were  all  smashed  up,  and  atool- 
chest  was  broken  right  in  two."  When 
asked  where  he  first  saw  the  broken  fur- 
niture, he  said:  "If  I  am  not  mistaken,  it 
was  in  tbe  evening,  and  the  damaged 
goods  were  in  the  car.  They  were  badly 
smashed  up.  I  don't  think  they  were 
broken  in  taking  out. "  It  was  the  prov- 
ince of  the  Jury  to  decide  between  the  par- 
ties, in  this  conflict  of  evidence ;  and  this 
court,  in  the  absence  of  anything  to  show 
Improper  influence  operating  on  their 
minds,  will  not  disturb  their  finding. 

Tbe  sum  of  the  situation,  then,  is  Ihis: 
The  contents  of  the  car  were  delivered  to 
the  fli"St  carrier  in  "apparent  good  order," 
and  the  jury.  In  the  absence  of  proof  to  the 
contrary,  were  authorized  to  presume 
that  when  delivered  to  defendant  the  con- 
tents were  all  still  in  the  car,  and  unin- 
jured. It  was  then  the  duty  of  defendant 
to  show  delivery  in  the  same  condition  to 
the  next  carrier.  It  has  not  done  this; 
and,  having  discharged  tbe  car,  and  being 
thereby  in  position  to  know  what  it  did 
deliver,  and  having  failed  to  show  that, 
in  making  delivery  to  the  People's  Line,  it 
delivered  the  goods  that  were  lost,  and 
that  such  as  were  delivered  were  In  the 
condition  In  which  it  received  them,  the 
jury  were  further  authorized  to  presume 
that  the  loss  and  injury  occurred  on  its 
line,  except  as  to  that  part  of  the  injury 
shown  to  have  been  done  on  the  People's 
Line.  In  this  state  of  tbe  ca«e,  we  must 
hold  that  the  defendant  is  liable. 

It  Is  unnecessary  to  consider  the  several 
errors  assigned  in  detail,  as,  in  the  view 
we  have  taken  of  the  cose,  they  are  all 
covered,  and,  in  our  opinion,  are  either 
without  good  foundation,  or  Immaterial. 
The  Judgment  In  the  case  will  be  affirmed. 

(87  urn.  cue)  

SouTHBBN  Exp.  Co.  r.  Sbide. 
(Suf/reme  Court  of  MUsUsippt.    June  2, 1890.) 

CaKSIEBS— IiIMITIMO  LlABILlTT. 

A  provision  in  s  carrier's  receipt  that,  if  the 
vmlne  of  the  goods  delivered  Is  not  stated  by  tbe 
shipper  at  the  Ume  of  shipment,  and  speciBed  in 
the  receipt,  the  holder  will  not  demand  more  than 
■  particular  sum  for  loss  or  damage,  exempts  the 
carrier  from  greater  liability,  only  when  the  loss 
oocnrs  withont  negligence  on  Its  part,  and  the  bur- 
den is  on  the  carrier  to  show  absenceof  negligence. 

Appeal  from  circuit  court,  Madison 
county;  J.  B.  Chribman,  Judge. 

Smith  «ft  Powell,  for  appellant.  Ji".  B. 
J*ratt,  for  appellee. 

CooPBR,  i.  Tbe  appellee  shipped  by  the 
appellant  a  small  package  containing  two 
-w^atch-cases,  of  the  value  of  980,  and  the 
name  were  lost  while  in  possession  of  the 
company.  The  appellee  had  been  in  the 
hnbit  of  shipping  by  the  defendant  com- 


pany, and  had  in  his  possession  a  book 
containing  the  receipts  usually  given  out 
by  the  company  on  tbe  receipt  of  packages 
for  shipment.  On  tbe  day  of  the  shipment 
the  appellee  filled  outone  of  these  receipts, 
the  italicised  portions  being  written  by 
himself,  and  presented  the  same  to  the 
agent  of  the  company  for  signature  at  the 
time  he  delivered  the  package.  The  receipt, 
as  sigrned,  was  in  the  following  words: 

"Read  this  receipt. 
"Southern  Express  Company,  Express 
Forwarders. 

"  (Not  negotiable.) 
"  ( Domestic  bill  of  lading. )   Canton,  8-3i, 

"Beceived  of  T.  C.  Selde  onepkg.,  valued 
at  asked,  not  ^reu,  dollars,  and  tor  which 
amount  the  charges  are  made  by  said 
company.  Harked,  N.  J.  Felix,  71  Niwaaa 
St.,  New  York.  Which  it  is  mutually 
agreed  is  to  be  forwarded  to  our  agency 
nearest  or  most  convenient  to  destination 
only,  and  there  delivered  to  other  parties, 
to  complete  the  transportation. 

"It  is  part  of  the  consideration  of  this 
contract,  and  it  Is  agreed,  that  the  said 
express  company  are  forwarders  only,  {uid 
are  not  to  be  held  liable  or  responsible  for 
any  loss  or  damage  to  said  property 
while  being  conveyed  by  the  carriers  to 
whom  the  same  may  be  by  said  express 
company  intrusted,  or  arising  from  the 
dangers  of  railroads,  ocean,  or  river  navi- 
gation, steam,  fire  in  store,  depots,  or  in 
transit,  leakage,  breakage,  or  from  any 
cause  whatever,  unless,  in  every  case,  the 
same  be  proved  to  have  occurred  from  the 
fraud  or  gross  negligence  of  said  express 
company,  or  their  servants,  unless  spe- 
cially insured  by  it,{uid  BO  specified  on  this 
receipt,  which  insurance  shall  constitute 
the  limit  of  the  liability  of  the  Southern 
Express  Company  in  any  event;  and  If  the 
value  of  the  property  above  described  Is 
not  stated  by  the  shipper  at  the  Idme  of 
shipment,  and  specified  in  this  receipt,  the 
holder  hereof  will  not  demand  of  tbe 
Southern  Express  Company  a  sum  exceed- 
ing fifty  dollars  tor  the  loss  of  or  damage 
to  each  package  herein  receipted  fur.  Nor 
shall  the  said  company  be  held  responsible 
for  the  safety  of  9aid  property  after  its 
arrival  at  its  place  of  destination. 

"And  if  the  same  is  intrusted  ordelivered 
to  any  other  express  company  or  agent, 
(which  said  Southern  Express  Company 
are  hereby  authorized  to  do,)  such  com- 
pany or  person  so  selected  shall  be  regarded 
exclusively  as  the  agent  of  the  shipper  or 
owner,  and,  as  such,  alone  liable;  and 
the  Southern  Express  Company  shall  not 
be,  in  any  event,  responsible  for  the  negli- 
gence or  non-performance  of  any  such 
company  or  person ;  and  the  shipper  and 
owner  hereby  severally  agree  that  all  the 
stipulations  and  conditions  In  this  receipt 
contained  shall  extend  to  and  inure  to  the 
benefit  of  each  and  every  company  or  per- 
son to  whom  the  Southern  Express  Com- 
pany may  intrust  or  deliver  the  above- 
described  property  for  transportation,  and 
shall  define  and  limit  the  liability  therefor 
of  such  otlier  company  or  person.  In  no 
event  shall  the  Southern  Express  Com- 
pany be  liable  tor  any  loss  or  damage,  un- 
less tbe  claim  therefor  shall  be  presented 
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to  tbem  In  writing  at  this  oflBce,  within 
thirty  days  after  this  date,  in  a  statement 
to  which  this  receipt  shall  be  annexed. 
All  articles  of  glass,  or  contained  In  glass, 
or  any  of  a  fragile  nature,  will  be  taken 
at  shipper's  risk  only,  and  the  shipper 
agrees  that  the  company  shall  not  be  held 
responsible  for  any  injury  by  breakage  or 
otherwise,  nor  for  damage  to  goods  not 
properly  packed  and  secured  for  transpor- 
tation. It  Is  further  agreed  thatsaid com- 
pany shall  not,.  In  any  event,  be  liable  lor 
any  loss,  damage,  or  detention  caused  by 
the  acts  of  God,  civil  or  military  author- 
ity, or  by  insurrection  or  riot, or  the  dan- 
gers Incident  to  a  time  of  war. 

"Charge  on  value,  p'd,  25  cts.  For  the 
Company, 

"Freight, .  Lucas." 

After  the  loss  of  the  package,  the  com- 
pany tendered  to  the  appellee  the  sura  of 
f  50,  which  It  claimed  to  be  the  measure  of 
its  liability  under  the  contract,  which  sum 
was  refused  by  the  shipper,  and  suit  was 
brought  for  the  full  value  of  the  property 
lost.  The  cause  was  submitted  to  the 
court,  a  Jury  being  waived,  and,  theleamed 
Judge  having  rendered  judgment  for  the 
full  sum  claimed  by  the  plaintiff,  the  com- 
pany appeals. 

The  controversy  is,  of  course,  in  refer- 
ence to  the  eflectof  the  following  clause  in 
the  receipt :  "  If  the  value  of  the  property 
above  described  is  not  stated  by  the  ship- 
per at  the  time  of  shipment,  and  specified  in 
this  receipt,  the  holder  hereof  will  not  de- 
mand of  the  Southern  Express  Company 
a  sum  exceeding  fifty  dollars  for  the 
loss  of  or  damage  to  each  package  herein 
receipted  for." 

Stipulations  in  contracts  with  common 
carriers  of  similar  import  with  that  under 
consideration  have  frequently  been  pre- 
sented to  the  courts  for  decision,  and  it  in 
very  generally  held  that  their  effect  is  to 
exempt  the  carrier  from  a  greater  respon- 
sibility, only  when  the  loss  occurs  with- 
out the  negligence  or  fault  of  the  carrier; 
but  where  the  loss  springs  from  negligence 
the  full  value  may  be  recovered,  notwith- 
standing the  stipulation.  Express  Co.  v. 
Moon,  39  Miss.  822;  Cole  v.  Goodwin,  19 
Wend.  251;  Express  Co.  v.  Backman,  28 
Ohio  St.  144;  Magnin  v.  Dinsmore,  56  N. 
Y.  168;  Wescott  v.  Fargo, 61  N.Y.  542;  Ex- 
press Co.  V.  Stettaners.Bl  111.  184;  Express 
Co.  V.  Sands,  55  Pa.  St.  140;  Railroad  Co. 
V.  Abels,  60  Miss.  1017. 

The  burden  of  proof  was  upon  the  de- 
fendant to  show  that  the  loss  occurred 
without  fault  on  its  part,  an  this  burden 
it  failed  to  meet. 

The  judgment  is  aflarmed. 

(87  Miss.  700)  ""^ 

Baum  y.  Pbabck  et  al. 
{Supreme  Court  of  Miasissippi,   June  3,  1890.) 

ASSiaNUBNT  FOB  BSRIFIT   OV  CbBDITOBS  — VaLID- 
ITT. 

1.  A  deed  of  aBsignment  for  benefit  of  credit- 
ors, directing  the  aasignee  "to  dispose  of,  for  cash 
or  otherwise,  as  is  cnstomary  or  according  as  the 
law  directs,  or  shall  be  agreed  upon  by  a  majority 
of  the  said  creditors,  all  of  said  property, "  etc.,  is 
not  void  for  ambiguity,  but  will  bo  interpreted  to 
direct  the  assignee  to  sell  for  casb  or  on  time,  as  is 
customary  in  cases  of  assignments,  or  as  the  law 


directs  in  such  cases,  or  to  sell  for  cash  or  on 
credit,  as  a  majority  of  the  creditors  may  agree. 

2.  An  assignment  for  lienefit  of  creditors  is 
fraudulent  in  law  if  the  assignor,  after  the  execu- 
tion of  the  deed  of  assignment,  retains  possession 
and  control  of  choses  in  action  which  are  included 
in  the  deed ;  and  his  Intention  with  reference  there- 
to is  immaterial. 

Appeal  from  circuit  court,  Covington 
county ;  A.  G.  Matbrs,  Judge. 

Pearce  &  Co.  made  an  assigument,  gen- 
erally, for  the  benefit  of  their  creditors.  Ic 
was  in  usual  form,  except  as  stated  in 
the  opinion.  Appellant,  Baum,  sued  out 
an  attachment  against  Pearce  &  Co. .seek- 
ing to  a  void  the  assignment.  On  the  trial 
the  court  refused  to  instinict  the  jury,  on 
request  of  plaintiff,  Baum,  to  the  effect 
that.  If  Pearce  held  and  controlled  the 
notes  stated  to  be  held  by  certain  cred- 
itors, and  named  In  Schedule  B  to  the  as- 
signment, after  said  assignment  was  ex- 
ecuted, with  intent  to  defrand  and  delay 
their  creditors,  or  any  of  tbem,  then  the 
jury  should  find  that  the  attachment  was 
rightfully  sued  out ;  and  the  court  gave  an 
instruction  to  the  jury,  for  defendants,  to 
the  eHect  that,  if  ther»  was  a  mere  mis- 
talie  in  regard  to  the  notes,  and  that 
Pearce  &  Co.  did  not  intend  to  defraud 
their  creditors,  then  the  Jury  should  find 
for  defendants.  There  was  verdict  and 
judgment  in  favor  of  defendants,  from 
which  Baum  appealed. 

Wuf^at  &  MuWniie,  for  appellant.  A.  C. 
McNair,  for  appellees. 

Woods,  C.  J.  The  construction  which 
we  have  placed  upon  the  deed  of  assign- 
ment forbids  ourdeclarlng  it  void  upon  Its 
face.  The  deed  of  assignment,  after  con- 
veying the  estate  to  the  assignee,  directs 
him  "  to  dispose  of,  for  cash  or  otherwise, 
as  is  customary  or  according  as  the  law 
directs,  or  shall  be  agreed  upon  by  a  ma- 
jority of  the  said  creditors,  all  of  said  prop- 
ert.v,"  etc.  The  wording  is  not  precise, 
and  the  meaning  is  not  free  from  obscurity; 
but  we  must  give  It  such  interpretation, 
if  it  may  be  done,  as  will  not  destroy  the 
instrument.  The  maxim,  ut  res  magts 
valeat  qvgm  pereat,  is  of  force  In  tbls  case 
of  ambiguous  Interpretation,  and  must 
control.  We  take  it  the  meaning  is  that 
the  assignee  may  sell  for  cash  or  on  Ijme, 
as  Is  customary  In  cases  of  assignmentR,  or 
as  the  law  directs  in  such  cases,  or  that 
he  may  sell  for  cash  or  on  a  credit,  as  a 
majority  of  all  the  creditors  agree.  The 
phrase  will  bear  this  Interpretation,  and 
this  will  render  the  deed  free  from  objec- 
tion, and  we  therefore  so  construe  its  lan- 
guage. 

The  deed  of  assignment  conveys,  or  pur- 
ports to  convey,  the  entire  estate  of  the 
assignor,  including  the  accounts,  notes, 
and  otberchoses  in  action  of  the  assignor's 
mercantile  firm,  and  refers  to  Schedule  B, 
attached  to  the  deed,  as  containing  an  ac- 
curate list  of  such  choses  in  action.  In 
this  schedule,  certain  notes  are  mentioned 
as  being  held  by  A.J.  Weems,  John  T. 
Hardie  &  Co.,  and  the  Meridian  Fertilizer 
Company,  as  security  for  debts  due  them, 
respectively,  by  theasslgnor.  On  thetri&l 
of  the  plea  in  abatement  Interposed  by  ap- 
pellees in  the  court  below,  it  Im  shown  by- 
some  of  the  evidence   that    these   notes 
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named  In  Schedule  B  as  being  held  by  the 
creditora  named,  were  in  tact  not  held  by 
them,  but  were  held  by  Pearce,  the  aa- 
Blgnor,  and  were  retained  by  him,  and  con- 
trolled by  him,  at  and  subsequent  to  the 
execution  of  the  deed  of  assignment.  If 
this  holding  by  Pearce,  the  assigrnor,  had 
been  BatisfactoriiyeBtabllshed,  then,  with- 
out regard  to  Pearce's  intention  in  So 
Iioldlng  the  notes,  the  deed  o{  assignment 
was  constructively  fraudulent,  and  the 
jury  should  have  been  so  instructed.  In 
that  state  of  case,  the  question  of  Pearee's 
Intention  was  not  decisive  at  all.  The 
decisive  test  was,  did  or  did  not  Pearee 
hold  and  exercise  his  will  in  the  control  of 
these  notes,  or  any  of  them,  after  the  deed 
of  assignment  had  been  executed?  If  he. 
did,  then  the  deed  was  fraudulent  in  law, 
no  matter  what  Pearce's  motive  was,  and 
the  jury  should  have  been  so  informed.  A 
person  cannot  assign  his  property  for  the 
benefit  of  creditors,  and  yet  hold  and  con- 
trol it,  even  with  the  best  intentions. 
Reversed  and  remanded. 


(67  MiML  no 

ViCKSBURO  &  M.  R.  Co.  v.  Babrbtt  et  ah 

(SupreToe  Court  of  MUtisHppL    April  28, 1890. ) 

BaUAOADS— RiOBT  OF  WaT— ESTOPPBL. 

A  grant  to  a  railroad  company  of  a  rigtit  of 
way  "not  exceeding  one  hundred  feet  in  width, " 
with  the  right  to  use  "so  much  land  as  the  officers 
may  deem  necessary, "  is  not  an  absolute  grant  of 
100  feet ;  and  the  company  having  located  its  road, 
occupying  a  narrower  atrip,  and  having  acquiesced 
for  years  in  the  oconpatiOD  of  the  land  bordering 
on  the  strip  by  other  grantees,  cannot  eject  them, 
and  widen  its  right  of  way. 

Appeal  from  circuit  court.  Hinds  coun- 
ty; J.  B.  Chrisman,  Judge. 

Ejectment  by  the  Vicksburg  &  Meridian 
Railroad  Company  against  Tom  Barrett 
and  others.  Judgment  for  defendants, 
and  plain  tin  appeals. 

l^ugent  &  McWIUie,  tor  appellant.  D. 
Sbeltoa,  lor  appellees. 

Cooper,  J.  In  March,1887,  Perry  Cohea, 
then  the  owner  of  the  land  in  controversy, 
and  of  several  hundred  acres  of  which  it 
was  a  part,  by  deed  granted  to  the  Com- 
mercial &  Railroad  Bank  of  Vicksbnrg  a 
right  of  way  over  said  lands.  The  con- 
veyance is  of  "a  right  of  way  and  free  pas- 
sage over  a  certain  tract  of  land  contain- 
ing about  four  hundred  acres,"  describing 
the  land,  "not  exceeding  one  hundred  feet 
In  width  acroRS  said  land,  or  over  any 
part  thereof,  forthe  location  and  construc- 
tion of  a  railroad  from  Vicksburg  to  Jack- 
son; and  fall  powerand  authority  is  given 
and  granted  to  said  company,  their  offi- 
cers, servants,  and  agents,  to  construct 
Bald  road  over  said  land,  nslng  so  much 
land  as  the  officers  may  deem  necessary, 
and  to  use  said  road  for  passage  and 
transportation,  or  for  any  other  purpose, 
so  long  as  the  charter  of  said  company 
continues.  And  the  said  president,  direct- 
ors, and  company,  or  their  officers,  agents, 
and  servants,  may  enter  on  the  land  over 
which  the  route  uf  said  railroad  may  pass 
and  lie  adjacent,  and  cut,  quarry,  dig,  and 
take  away  any  wood,  stone,  gravel,  or 
earth  necessary  for  the  construction  and 
repair  of  said  road. "    The  company  en- 


tered upon  theland  under  this  grant,  locat- 
ed its  road,  and  completed  Its  constmc- 
tion,  probably  in  the  year  1840.  On  the 
11th  day  of  April,  1887,  Cohea  conveyed  to 
one  Nochols  a  lot  of  land  by  metos  and 
bounds,  one  of  the  calls  being  a  stake  on 
the  line  of  the  railroad.  In  the  year  1841, 
he  conveyed  another  lot  of  land  adjoining 
and  south  of  said  road ;  and  in  the  year 
1842  he  conveyed  yet  another  lot  so  locat- 
ed, of  which  the  laud  demanded  in  this 
suit  is  a  part.  In  each  of  these  deeds  the 
metes  and  bounds  are  by  direction  and 
distance,  and  the  north-eastern  boundary 
of  each  lot  Is  the  line  of  the  railroad  at  a 
distance  of  12  feet  6  Inches  from  the  south- 
western iron  of  its  track. 

The  contention  of  the  railroad  company 
is  thatit  was  granted  a  right  of  way  of  ICiO 
feet  wide  by  Cohea,  that  its  road  is  locat- 
ed along  the  center  line  of  this  way,  and 
that  it  Is  entitled  to  recover  from  the 
grantees  of  Cohea  an  easement  over  so 
much  of  the  land  as  lies  within  this  limit. 
The  contention  of  defendants  is  that  the 
south-western  line  of  the  right  of  way  was 
fixed  by  the  location  of  the  road  along  the 
line  12  feet  6  inches  from  its  iron,  as  above 
noted.  The  evidence  shows  that  the  earth 
from  the  drainage  ditch  of  the  -company 
was  thrown  along  the  line  claimed  to  be 
the  true  one  by  the  defendants,  creating  a 
bank  along  which  a  fence  was  erected  by 
thegrnntee  of  Cohea,  cei-tainly  more  than 
80  years  ago,  and  probably  from  near  the 
time  of  his  entry.  On  the  demanded  strip 
of  land  the  residence  and  store  of  the  de- 
fendant are  built;  and,  though  there  have 
been  some  changes  in  their  structure,  it  is 
clearly  shown  that  for  mure  than  30  years 
the  land  has  been  occupied  by  houses  of  a 
permanent  character.  The  company  has 
never,  until  within  a  short  time  before  the 
institution  of  this  action,  informed  the 
occupant  of  any  claim  by  it  of  a  right  to 
go  upon  the  premises. 

The  defendants  contend  thatthe  compa- 
ny has  no  right  of  recovery — First,  because 
the  line  of  its  rightof  way  was  fixed  at  the 
time  of  the  location  of  the  road  along  the 
line  to  which  their  occupancy  extends; 
and,  second,  if  this  be  not  true,  then  that 
they  have  acquired  title  by  adverse  pos- 
session. We  are  satisfied  of  the  sufficiency 
of  the  defense  on  the  first  ground.  It  is 
therefore  unnecessary  to  consider  the  sec- 
ond. The  conveyance  from  Cohea  did  not 
grant  a  right  of  way  to  the  company  100 
feet  wide.  The  right  granted  was  of  a 
way  "not  to  exceed  in  width  one  hundred 
feet,"  within  which  limit  the  offlcera  of  the 
company  were  to  "use  so  much  land  as 
thej'  may  deem  necessary."  The  way 
granted  was  not  fixed  by  the  deed  as  to 
place,  quantity,  or  direction.  It  was  until 
located  a  floating  right,  exercisable  over 
any  portion  of  the  land  within  the  limit  of 
width  specified.  Action  was  required  by 
the  company  to  indicate  and  fix  the  way 
granted;  and  though  it  may  be  true,  as 
contended  by  counsel  for  the  company, 
that  ordinarily  or  universally  the  road- 
bed of  railroads  is  laid  along  the  center  of 
the  right  of  way,  such  custom  cannot  con- 
trol where  the  conduct  of  the  parties 
touching  the  particular  right  claimed  is 
shown  to  have  been  otherwise.    None  of 
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the  conveyances  from  Cofaea  (one  of  them 
having  been  made  in  less  than  a  month 
from  the  grant  to  the  company)  contain 
any  reservation  or  exception  of  a  right  of 
way  over  the  land  granted  in  favor  of  the 
company.  The  conveyances  are  absolute 
and  unqualified  of  the  whole  land  de- 
scribed, bounded  by  a  fixed  line  as  the 
limit  of  the  right  of  way.  Under  these 
conveyances  the  grantees  entered  and  act- 
ed with  r^erence  to  the  whole  premises  as 
owners  thereof.  They  built  fences  and 
boases,  and  in  this  most  public  and  un- 
mistakable manner  demonstrated  their 
purpose  to  hold  exclusive  possession  of  the 
whole  of  the  lot.  We  must  assume  that 
the  company  would  then  have  made  the 
issue,  and  asserted  Its  right,  If  It  believed 
it  to  exist  as  now  claimed.  That  It  failed 
to  do  so  is  sufQcient  evidence  of  acquies- 
cence by  it  In  the  line  treated  by  Its  grant- 
or as  the  boundary  of  the  way  granted. 
Washb.  Easem.  281 ;  Wynkoop  v.  Burger, 
12  Johns.  221 ;  Railroad  Cn.  v.  Huaghton, 
126  III.  283,  18  N.  E.  Rep.  3Ul. 

The  decisions  cited  by  counsel  for  appel- 
lant In  Which  the  user  by  the  land-owner 
of  a  part  of  the  right  of  way  has  been  held 
not  to  be  exclusive  of  the  right  of  the  rail- 
road to  extend  its  actual  une  and  occupa- 
tion, will  be  found  to  be  cases  in  which 
the  grant  covered  the  land  claimed  by 
fixed  lines,  up  to  which  a  right  was  given, 
and  not,  as  here,  grants  of  so  much  land 
as  the  company  may  deem  necessary,  not 
to  exceed  100  feet.  In  those  cases  the  right 
claimed  was  to  take  as  occasion  might  re- 
quire possession  of  the  land  granted.  The 
claim  here  is  to  extend  a  grant,  the  limits 
of  which  have  been  fixed  by  the  parties,  so 
as  to  include  lands  which  might  have 
been,  but  were  not,  deemed  "necessary" 
by  the  officers  of  the  company  when  it  lo- 
cated Its  way  under  the  grant.  We  find 
nothing  In  the  conveyance  by  which  au- 
thority to  locate  the  way  might  be  exer- 
cised more  than  once,  and  by  the  location 
then  fixed  the  company  must  be  concluded. 

The  judgment  is  affirmed. 


Memphis  Qrocery  Co.  et  af.  v.  Tbottbb 

et  a/. 
{Supreme  Cowrt  of  Mitsiisippi.  Uay  IS,  1890.) 
7iu.ui> — IVTavcnov. 
One  T.,  a  merchant,  drew  tlTiOOO  from  the 
bank,  and  visited  his  father  the  same  day.  The 
latter  was  a  small  merchant  In  a  neighboring 
town.  The  next  day  T.  made  an  assignment  for 
the  benefit  of  creditors.  His  property  was  at- 
tached and  sold.  His  father  settled  with  some  of 
the  creditors,  and  took  judgments  against  T. 
Held  that,  in  view  of  many  circumstances  con- 
necting the  father  with  the  fraud  of  T.,  the  sheriff 
would  be  enjoined  'from  paying  to  the  father  on 
bis  judgments  the  money  derived  from  the  sale  of 
T.'B  goods. 

Appeal  from  chancery  court,  Clay  coun- 
ty ;  B.  McFarland,  Chancellor. 

W.  T.  Trotter,  one  of  the  appellees,  was 
a  merchant  In  West  Point.  He  became  in- 
volved, and  borrowed  some  money  from 
his  father,  and  continued  his  business.  His 
father,  W.  E.  Trotter,  another  appellee, 
also  had  a  mercantile  business  at  a  little 
town  near  West  Point;  and  the  father 
bought  goods  from  his  son  la  West  Point 


for  his  own  business,  and  bought  a  lai^g^ 
quantity  of  goods  within  a  short  time  just 
preceding  his  son's  final  failure  in  business. 
A  few  days  prior  to  December  13th,  and  on 
December  13tli,  W.  T.  Trotter  drew  from  the 
bank  in  which  hedeposited  his  money  some 
$17,000,  and  on  December  13th  paid  his  fa- 
ther a  visit,  and  returned  to  West  Point  on 
December  14th,  and  on  that  day  made  an 
assignment  tor  the  benefit  of  his  creditors. 
Many  attachments  folio  wed,  and  the  sher- 
iff took  charge  of  the  piH>perty,  which  he 
sold  by  agreement  of  the  creditors,  and  de- 
posited the  money  In  the  bank.  Early  In 
January,  W.  E.  Trotter, the  father,  made  a 
proposition  to  settle  with  the  creditors, 
he  having  purchased  the  attached  proper- 
ty from  the  sheriff,  which  proposition  was 
accepted  by  some  of  the  attaching  credit- 
ors, who  transferred  their  claims  to  W.  E. 
Trotter,  and  he  took  judgments  at  the 
next  term  of  court  against  W.  T.  Trotter 
on  these  claims  so  transferred  to  him ;  the 
attachments  having  been  sustained.  This 
bill  was  filed  by  appellants  to  enjoin  the 
sheriff  from  paying  over  the  money  In 
bank,  derived  from  the  saleof  the  goods, to 
W.  E.  Trotter,  under  his  judgments  above 
described,  on  the  ground  that  said  W.  E. 
Trotter,  acted  in  concert  with  his  son,  W. 
T.  Trotter, In  the  fraudulent  scheme  perpe- 
trated In  reference  to  the  assignment,  etc. 
Much  evidence  was  taken,  some  of  which 
tended  to  uhow  Buspidous  connection  of 
W.  E.  Trotter  with  the  fraud  of  bis  son. 
The  chancery  court  dismissed  the  bill  of 
the  appellants,  and  decreed  damages 
against  them  for  the  wrongful  suing  out 
of  the  injunction,  from  which  decree  they 
appealed. 

F.  M.  Beall,  tor  appellants.  Barry  <£ 
Beckett  and  Fox  &  Roane,  for  appellees. 

CooPEB,  J.  We  find  ourselves  unable  to 
concur  In  the  conclusion  reached  by  the 
chancellor  on  the  facts  of  this  case.  It  Is 
possible  that  W.  E.  Trotter  is  not  an  ac- 
complice In  the  unmitigated  scheme  of 
fraud  concocted  and  executed  by  his  son, 
but  the  probabilities  are  so  strong  against 
him  that  to  act  upon  the  assumption  of 
his  good  faith  would  bo  a  departure 
from  the  rule  that  fraud  may  be  estab- 
lished by  circumstantial  evidence.  The 
circumstances  tending  to  show  confeder- 
acy are  too  strong  and  numerous,  and 
those  supporting  his  good  faith  too  few 
and  inconclusive,  to  warrant  a  decree  In 
bis  favor. 

The  decree  is  r(>versed,  and  a  decree  di- 
rected to  be  entered  here  directing  the 
sheriff  to  pay  to  thecomplainants  or  their 
solicitors  the  sums  due  them,  and  interest, 
and  costs  of  this  suit  in  the  court  below 
and  here,  from  the  funds  in  his  hands. 


<W 

Buckley  et  al.  v.  Dunn. 


no) 


(Supreme  Court  of  MiiKisiippi.    May  26,  1890.) 

JnSOMBHT  CbBDITOBS — RlOHT  TO  DbBTOR'B  LaBOB. 

A  judgment  creditor  has  no  right  to  the 
products  of  his  debtor's  labor,  which  became  aa 
soon  as  produced  the  property  of  a  third  person.and 
it  is  immaterial  that  the  debtor  refused  to  make 
the  contract  to  furnish  the  products  directly,  fear- 
ing that  they  might  be  subjected  to  the  judgmeDt 
debt,  but  procured  the  contract  to  be  made  by  his 
wife. 
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Appeal  from  circuit  court,  Clarke  coun- 
ty; S.  H.  Terral,  Judge. 

Appellee,  Dunu,  bad  a  judgment  against 
bis  Bon-in-iaw,  one  Olipbant.  Ollphant 
bad  no  property  out  ol  which  the  Judg- 
ment could  be  made,  and  he,  (Oliybant.) 
desiring  to  engage  in  getting  out  cross- 
ties  for  the  railruads,  and  fearing  that  if 
be  engaged  in  the  business  in  his  own 
name,  and  on  bis  own  account,  that  the 
product  of  the  business  might  be  subject- 
ed under  Dunn's  Judgment,  got  his  wife  to 
malie  a  contract  with  the  two  railroads 
to  furnish  them  cross-ties  on  her  account 
and  inhername.  The  wife  also  contracted 
with  appellants,  Buckley  &  Son,  to  ad- 
vance money  and  means  for  the  accom- 
plishment of  the  business.  Buckley  &  Son 
advanced  tbe  money,  and  the  cross-ties 
wer«  delivered  to  the  railroads,  whereup- 
on Dunn  sued  out  writs  of  garnishment 
against  the  railroads,  which  answered,  ac- 
knowledging indebtedness  to  M.  E.  011- 
ghant,  the  wife,  and  not  to  Olipbant,  the 
usband,  and  alleging  that  Buckley  &Son 
claimed  the  amounts  on  orders  from  the 
wife  for  tbe  sums  due.  Buckley  &  Son  ap- 
peared and  contested  the  garnishments; 
tbey  showed  that  the  whole  amount  due 
from  the  railroads  was  due  to  them  for 
advances  made  on  the  order  of  the  wife, 
and  set  up  their  claim  to  the  money  paid 
in  by  the  railroads.  Appellee,  Dunn,  insist- 
ed that  the  contract  in  the  name  of  tbe 
wlfo  was  a  mere  device  and  cover  for  the 
purpose  of  perpetrating  a  fraud;  that 
tbe  product  of  the  business  was  in  fact  tbe 
property  of  Olipbant,  the  husband.  The 
court  instructed  the  Jury  to  tbe  effect  that 
if  the  motive  and  intention  of  Olipbant, 
tbe  husband,  was  to  defeat  his  creditor, 
and  the  contract  a  mere  cover  for  such 
purpose,  then  tbe  verdict  should  be  in  fa- 
vor of  appellee,  Dunn.  There  was  verdict 
and  judgment  in  favor  of  Dunn,  from 
which  Buckley  &  Son  appealed. 

Witberspoon  &  WitberspooD,  for  appel- 
lants. Fevrell  &  Brahan  and  T.  A.  Wood, 
for  appellee. 

Cooper,  J.  Since  the  law  undoubtedly 
is  that  creditors  have  no  lien  upon  or 
right  to  the  labor  of  their  debtors,  we  are 
unable  to  perceive  upon  what  principle 
tbe  creditor  can  subject  to  his  debt  tbe 
product  of  that  labor  where,  when  it 
comes  into  existence,  it  is  the  property  of 
another.  The  creditor  cannot  impute 
fraud  to  the  transaction  by  which  the 
debtor  gives  his  labor  to  his  wife,  for  the 
creditor  has  no  legal  or  equitable  right  to 
that  labor.  If  by  his  labor  the  debtor 
produces  property  which  is  his  own,  be 
may  not  give  the  property  thus  produced 
to  tbe  wife  to  prevent  its  being  subjected 
to  bis  debts.  But  this  is  because  the  law 
recognixes  an  equity  in  the  creditor  to  be 
paid  out  of  such  property.  It  is  quite  a 
different  proposition  to  assert  that  cred- 
itors have  a  right  to  the  personal  labor  of 
their  debtors,  and  that  if  the  debtor  gives 
that  to  another  tbe  creditor  may  com- 
plain as  of  a  fraudulent  scheme  to  defeat 
bis  demand. 

It  is  perfectly  clear  that  Ollphant  refused 
to  make  the  contract  out  of  which  the 
debt  garnished  arose  because  of  the  appre- 


hension that  that  product  of  tbe  contract 
would  be  subjected  to  tbe  appellee's  Judg- 
ment ;  it  is  equally  certain  as  a  principle 
of  law  that  the  creditor  could  not  coerce 
him  to  make  it  or  to  perform  any  labor 
under  it  when  made  by  the  wife.  It  is  im- 
possible to  change  the  nature  of  tbe  thing 
done  by  epithets;  Ollphant  might  lawfully 
have  refused  to  make  the  contract  to  sup- 
ply the  cross-ties  to  tbe  railroads,  and  so, 
also,  be  could  la^rfully  give  to  bis  wife  his 
labor  and  supei'vlslon  in  tbe  execution  of 
the  contract  made  by  her,  and  this  wheth- 
er the  contract  was  made  by  her  acting 
personally  or  by  her  acting  through  her 
husband  as  her  agent.  Calling  what  was 
done  "a  fraudulentdevtce"  or  "cover  "can- 
not change  Its  nature  nor  the  legal  results 
that  flow  from  It. 

Tbe  verdict  and  Judgment  should  have 
been  for  the  claimant. 

Judgment  reversed  and  cause  remanded. 


(67  Mlsa.  OS) 
GiLi.uH  et  al.  V.  Casb. 

(Su/preme  Court  of  Mississippi.  June  8, 1890.) 
Ejeotmbnt — Biix  ov  Pabtioulabs. 
Under  Code  Miss.  {  2491,  requiring  either 
party  in  ejectment  on  demand  of  the  other  party 
to  file  a  bill  of  particulars,  giving  an  abstract  of 
the  title  under  which  he  claims,  and  providing  that 
in  default  thereof  no  evidence  of  such  title  shall  be 
given,  the  bill,  when  filed,  is  an  admission  of  reo- 
ord  that  the  party  claims  under  the  chain  of  title 
therein  referred  to,  and,  where  tbe  bills  of  botii 
parties  set  out  a  common  source,  plaintiff  need  not 
establish  the  chain  of  title  back  of  such  source. 

Appeal  from  circuit  court,  Jackson 
county;  S.  H.  Terkal,  Judge. 

Ejectment  by  Harry  Glllum  and  others 
against  Mrs.  M.  A.  Case.  Judgment  for 
defendant,  and  plaintiffs  appeal. 

T.  S.  Ford  and  Robert  Lo  wry,  tor  appel- 
lants. C.  H.  Wood  and  Nugeat  &  McWilUe, 
for  appellee. 

Cooper,  J.  By  section  2491  of  the  Code, 
In  reference  to  actions  of  ejectment,  it  is 
provided  that,  "after  Issue  joined  in  eject- 
ment, either  party  may  demand  In  writ- 
ing, of  tbe  other,  a  bill  of  particulars  of 
his  claim  or  title  to  the  premises  in  ques- 
tion, which  bill  shall  include  a  short  ab- 
stract of  such  documentary  evidences  of  ti- 
tle as  the  party  may  intend  to  give  in  evi- 
dence on  tbe  trial,  •  •  •  and  in  default 
thereof  no  evidence  of  such  title  shall  be 
given  on  the  trial."  Tbe  plaintiffs  in  this 
action  made  demand  of  the  defendant  for 
a  bill  of  particulars  of  her  title,  in  response 
to  which  such  bill  was  filed  in  the  cause. 
The  defendant  also  demanded  a  bill  of  par- 
ticulars of  tbe  plaintiff's  title,  which  was 
also  fumiflhed  as  required.  The  plaintiffs 
claim  the  premises  sued  for  as  heirs  at  law 
of  Henry  and  Thomas  Gillum.  The  bill  of 
particulars  furnished  by  the  defendant 
showed  that  she  claimed  from  the  same 
parties,  and  also  claimed  under  a  tax- 
deed.  On  tbe  trial  the  plaintiffs  read  in 
evidence  tbe  bill  of  particulars  filed  by  the 
defendant,  for  the  purpose  of  showing  that 
both  parties  claimed  under  a  common 
source  of  title,  and,  in  effect,  asked  the 
court  to  instruct  tbe  jury  that  such  evi- 
dence was  snlliclent  to  show  that  the  de- 
fendant claimed  under  a  common  source 
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with  the  plalntiflS,  and  that,  if  tho  evi- 
dence showed  that  plaintiffs  had  the  bet- 
ter title  from  snch  sunrce,  then  they  were 
entitled  to  recover,  unless  the  evidence 
showed  that  the  defendant  had  secured  a 
title  by  adverse  possession,  or  had  title 
paramount  under  the  tax-sale.  This  in- 
etructlnn  the  court  refused  to  give,  upon 
the  ground,  au  we  assume  from  the  argu- 
ment of  counsel,  that,  notwithstanding 
the  fact  that  defendant  had  filed  the  bill  of 
particulars  by  which  it  was  shown  she 
claimed  title  under  the  common  source,  it 
wasincumbent  upon  theplaintlffs  to  show 
a  title  in  such  source,  the  bill  of  particu- 
lars performing  no  function  except  to  ena- 
ble the  defendant,  if  she  should  desire  to 
do  so,  to  introduce  evidence  of  title  as  set 
forth  in  the  bill. 

In  this  the  court  erred.  It  Is  true  the 
statute  only  declares  that  a  failure  to  ex- 
hibit the  bill  of  particulars  when  demand- 
ed shall  preclude  the  party  from  givingev- 
idence  of  title.  But  this  does  not  control 
the  effect  of  the  bill  when  made  and  filed. 
It  performs  the  ofSce  of  pleadings,  in  that 
It  informs  the  opposite  party  of  the  evi- 
dence he  will  be  expected  to  produce,  and 
Is  an  admission  of  record  that  the  party 
claims  title  under  the  chain  of  title  therein 
referred  to.  Where  such  particulars  in- 
form the  adversary  that  both  parties  claim 
under  the  common  source.  It  is  not  incum- 
bentupon  him  tushowtltle  in  that  source, 
since  that  is  admitted.  If,  as  the  evidence 
(or  the  plaintiffs  tends  to  show,  the  lands 
in  controversy  descended  to  them  as  heirs 
at  law  of  the  Gillums,  (the  common  source 
of  title,)  they  are  entitled  to  a  Judgment 
of  recovery,  unless  the  defendant  grlves 
some  evidence  of  title  from  that  source,  or 
that  they  have  title  pai'amount  thereto. 

The  Judgment  is  reversed  and  cause  re- 
manded. 

(S7  Miss.  754)  


Tbomas  y.  BoABD  OF  Suf'rs,  Holmes 

C!ODNTY. 

(Supreme  Cowrt  of  Jtffeftssippi.    April  28, 1890. )  > 

Taxation— LuBiuTT  or  MoBTSAass — Cor- 

DiTioNAi.  Sals. 
A  conveyance  in  the  form  of  a  deed  con- 
lained  the  condition  that  the  grantor  might  "re- 
deem" the  property  within  five  years,  on  the  pay- 
ment of  a  sum  eKjual  to  the  consideration  and 
interest,  and  provided  that  a  failure  to  pay  such 
sum  when  due,  or  to  pay  the  interest  annually, 
should  operate  to  make  the  conveyance  absolute; 
that  until  default  grantor  should  retain  posses- 
sion of  the  property.  On  the  question  arising 
as  to  whether  the  grantee  was  assessable  for 
taxes  as  a  mortgagee,  parol  evidence  showed 
that  at  the  time  of  the  conveyance  the  grantor 
was  indebted  to  the  grantee  in  the  exact  amount 
of  the  consideration  named,  to  secure  the  most 
of  which  the  latter  held  a  mortgage  on  the  lands 
conveyed;  that  he  was  also  largely  indebted  to 
others;  that  this  instrument  was  made  under  an 
arrangement  to  enable  him  to  get  out  of  debt; 
that  the  grantee  thereupon  released  and  surren- 
^red  all  evidences  of  indebtedness  against  him; 
that  neither  afterwards  considered  any  debt  exist- 
ing between  them;  that  subsequently  grantor 
gave  grantee  a  quitclaim  deed  surrendering  his 
rights  to  "redeem, "  and  took  a  lease.  Held,  that 
the  right  of  grantor  was  to  repurchase  only,  and 
that  grantee  was  not  liable  to  taxation  as  a  mort- 
gagee. 

Appeal  from  circuit  court.  Holmes  coun- 
ty ;  C.  H.  Campbell,  Judge. 

>  withheld  from  publication  until  June  6, 1890. 


Hooker  &  Wilson,  for  appellant.    C.  V. 
Gwin,  for  appellee. 

Cooper,  J.  This  is  a  controversy  be- 
tween the  board  of  supervisors  of  Holmes 
county  and  appellant,  touching  the  lia- 
bility of  appellant  to  be  assessed  and  pay 
taxes  for  the  years  1884,  1885,  ISSti,  1887, 
and  1888,  on  the  sum  of  ¥46,071.05,  which 
the  board  contends  she  owned  as  personal 
property  during  such  years.  The  facts 
are  that,  prior  to  the  year  1884,  one  Keirn 
was  Indebted  to  William  Tbomas,  the 
husband  of  appellant,  (who  is  now  dead, 
leaving  her  his  sole  heir  at  l^w  and  dis- 
tributee,) in  a  large  sum  of  money,  the 
payment  of  which  was  secured  by  a  mort- 
gage on  a  large  body  of  lands  In  Holmes 
county.  Keirn  was  also  indebted  to  many 
other  persons,  whose  debts  were  secured 
by  mortgages  on  other  lands.  On  the 
17th  of  May,  1884,  an  arrang:ement  was  en- 
tered Into  between  Keirn  and  Thomas,  by 
which  Thomas  surrendered  and  canceled 
the  notes  he  then  held  against  Keirn,  and 
assumed  the  payment  of  a  note  of  $6,- 
181.25  due  by  Keirn  to  one  Jenkins.  The 
sum  of  the  notes  surrendered,  and  that 
of  the  payment  of  which  Thomas  assumed, 
was  $46,071.05.  In  consideration  of  this 
surrender  of  his  debt  by  Thomas,  and  o( 
his  assumption  to  pay  the  debt  to  Jenkins, 
Keirn  on  tha  t  day  executed  a  conveyance 
of  a  large  quantity  of  lands,  being  the 
same  lands  before  that  time  mortgag^ed 
to  secure  the  payment  of  the  notes  above 
mentioned.  The  conveyance  Is  in  usual 
form  in  its  recital  of  the  consideration 
paid  and  the  deHcription  of  the  lands  con- 
veyed, and  then  proceeds  thus:  "This deed 
Is,  however,  conditional  that  the  said  W. 
L.  Keirn  shall  have  the  right  to  redeem 
said  lands  at  any  time  within  five  years 
from  the  date  hereof,  or  before  the  title  of 
the  said  Thomas  has  become  absolute,  by 
paying  to  said  Thomas  the  sum  of  forty- 
six  thousand  and  seventy-one  dollars  and 
five  cents,  with  six  per  cent,  interest  there- 
on from  date  hereof.  It  the  said  Keirn 
shall  fall  to  pay  annually  on  the  17th  day 
of  May  the  accrued  Interest  on  said  sum  of 
$46,071.05,  then  the  title  of  said  second 
party  becomes  absolute  and  perfect,  and 
the  said  Keirn  shall  be  barred  of  all  fur- 
ther right  of  redemption,  and  the  said 
Thomas  and  his  heirs  (jhall  be  entitled  to 
the  immediate  possession  and  control  uf 
said  lands,  which  it  is  agreed  shall  be 
hereby  delivered  to  him  and  his  heirs ;  and 
if  said  Keirn,  at  the  expiration  of  said  five 
years,  shall  fail  or  refuse  to  pay  said  sum 
of  $46,071.05,  with  any  accrued  interest  that 
may  be  due  thereon,  or  any  part  thereof, 
thenthesaid  second  party  shall  be  entitied 
to  the  immediate  possession  and  control 
of  the  same,  as  his  own  property,  and  the 
said  Keirn  shall  be  barred  of  further 
rights  therein.  The  said  Keirn  shall  have 
the  right  to  the  possession  of  said  lands 
until  the  failure  to  pay  said  interest  an- 
nually occurs,  or  a  failure  to  pay  said 
sum  of  $46,071.05,  or  any  part  thereof,  aa 
hereinbefore  agreed;  he,  the  said  Keiru, 
keeping  all  the  taxes  and  assessments 
against  said  lands  paid  off  and  dis- 
charged." 

But  little  parol  evidence  was  introduced 
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by  either  party,  but  Mr.  Hooker,  a  wit- 
ness for  appellant,  stated  that, "  before  the 
execution  of  the  deed,  Dr.  Kelrn  was  in- 
debted to  William  Thomas  in  a  iar^e  sum 
of  money,  and  to  Jenkins  and  other  par- 
ties. About  the  time  of  the  execution  of 
the  deed  a  scheme  was  formed  by  which  it 
was  supposed  that  Dr.  Keim  could  be  re- 
leased entirely  from  debt,  and  save  some 
part  of  his  property.  Mr.  Thomas  bought 
from  Dr.  Kelrn  the  places  described  in  the 
deed,  and  in  payment  thereof  delivered  up 
to  blm  his  notes,  which  bore  10  per  cent, 
interest,  and  all  evidences  of  debt,  and  re- 
leased him  from  all  obligations  to  him. 
This  was  a  bona,  Sde  purchase,  and  not  a 
loan  of  money.  Dr.  Kelrn  did  not  owe 
Mr.  Thomas  anything,  nor  had  Mr.  Thom- 
as any  claim  which  be  could  enforce 
against  Keim.  The  scheme  fell  through, 
and  Dr.  Kelrn  desired  of  Mr.  Thomas  the 
privilege  of  repurchasing  the  land  within 
Ave  years  by  paying  the  taxes  on  the  land, 
and  about  $2,7U0  annually.  That  Thomas 
conld  not  have  sold  the  land  on  account 
of  the  agn^eement  hold  by  Kelrn."  The 
fact  appears,  by  a  quitclaim  deed  made 
by  Keirn  to  Mrs.  Thomas,  that,  before  the 
hearing  of  this  cause  by  the  board  of  su- 
pervisors, Keim  had  surrendered  his  right 
of  redemption,  and  taken  a  lease  of  the 
land  for  an  additional  term  of  years. 

Conceding,  for  the  purposes  of  this  ex- 
amination, the  power  of  the  board  of  su- 
pervisors to  apply  equitable  principles  to 
contradict  the  express  language  of  a  deed, 
and  conceding  its  powerto  re-examine  the 
subject  of  the  liability  of  Mrs.  Thomas  to 
taxation  on  the  property  or  debt  not- 
withstanding the  conclusions  reached  by 
the  board  In  preceding  years  that  she  was 
not,  we  dispose  of  the  cause  upon  its  mer- 
its. Looking  alone  to  the  deed,  we  find 
some  of  its  features  to  be  those  of  a  mort- 
gage, and  some  those  of  a  conditional 
sale.  The  release  o!  the  debt  from  Keim 
to  Thomas,  in  consideration  of  the  con- 
veyance, the  absence  thereafter  of  any 
personal  obligation  or  duty  on  the  part  of 
Keirn  to  pay  anything  to  Thomas;  the 
stipulation  making  time  of  the  essence  of 
the  right  to  reacquire  the  land ;  the  fact 
that  before  the  execution  of  the  deed  the 
relation  of  mortgagor  and  mortgagee 
had  existed,  and  the  evident  purpose  to 
change  such  relationship;  the  fact  that 
by  the  change  then  made  Keim  secured  de- 
cided benefits,  and  that  by  such  arrrange- 
ment  Thomas  was  put  at  serious  disad- 
vantage by  surrendering  notes  then  due 
and  drawing  Interest  at  10  per  cent,  upon 
which  Keim  was  personally  responsible, 
and  that  to  construe  the  Instrument  as  a 
mere  mortgage  would  add  to  the  loss  he 
has  submitted  to,  —  are  circumstances 
tending  to  show  that  the  contract  was 
for  a  conditional  sale,  and  not  for  a  mort- 
gage. On  the  other  hand,  the  agreement 
of  Kelrn  to  pay  a  stipulated  sum  per  an- 
num as  "interest"  on  the  purchase  price 
during  the  five  years  In  which  the  convey- 
ance reserved  to  him  possession  of  the 
land ;  the  fact  that  such  right  of  posses- 
sion was  reserved;  the  fact  that  the  deed 
reserved  the  right  to  redeem  by  repay- 
ment of  the  exact  sum  recited  as  the 
consideration  of  the  conveyance;  and  the 


use  of  the  technical  word  "  redeem  "  by  the 
parties  to  describe  the  right  reserved  to 
Keirn, — are  indicia  tending  to  show  that 
the  conveyance  was  intended  to  be  amort* 
gage,  and  not  a  conditional  sale. 

An  examination  of  the  authorities  dis- 
closes that,  while  one  or  the  other  of  such 
circumstances  has  iu  particular  cases  been 
powerful  in  determining  the  character  of 
the  instrameut,  each  case  was  decided  up- 
on its  own  facts, and,  where  doubt  existed 
on  the  face  of  the  instrument,  the  court 
sought  by  the  aid  of  extraneous  evidence 
to  discover  and  effectuate  the  intent  of  the 
parties.  The  authorities  are  collected 
in  1  Jones,  Mortg.  c.  7. 

The  testimony  of  Mr.  Hooker,  who  Is  of 
counsel  for  Mrs.  Thomas,  and  was  famil- 
iar with  the  intention  and  purposes  of  the 
parties,  is  conclusive,  in  our  opinion,  of 
their  understanding  and  design,  and  is 
supported  by  the  evidence  that,  before 
the  bearing  by  the  board  of  supervisors, 
Keim  dealt  with  his  right  as  one  for  re- 
puix-hase  only,  and  surrendered  It  to  Mrs. 
Thomas.  Taxes  have  been  paid  to  the 
county  on  the  lands,  which,  in  our  opin- 
ion, were  the  lands  of  Mrs.  Thomas,  and 
she  should  not  have  been  assessed  with 
the  purchase  price  paid  for  them  as  so 
much  money  secured  by  mortgage  on 
them. 

The  jndgment  Is  reversed,  the  action  of 
the  board  directing  the  assessment  va- 
cated,  and  the  assessment  annulled. 

~  (42  La.  Ann.  346) 

Hdntinoton  v.  Bobdbaux. 
{SuTpreme  Cov/rt  of  Louisiama,.    Deo.  8,  1889.  4S 

La.    Ann  ) 

SHBanrr'B  Dked — Reoistrt — Apfbai/— Jdbisdio- 
Tiox— Dismiss  Ai. 

ON  KOTION  TO  DIBMIB8. 

1.  The  supreme  court  has  jurisdiction  over  a 
controversy  between  a  defendant,  calling  his  ven- 
dor In  warranty,  in  a  petitory  action,  when  the  de- 
fendant avers  In  his  answer  that  the  property  from 
which  plaintiff  seeks  to  evict  him  is  worth  mora 
than  ^,000,  and  he  asks  judgment  eventually 
against  his  warrantor  for  that  sum. 

2.  A  judgment  rendered  declaring  a  surety 
good  and  solvent,  and  allowing  an  appellant  to  fur- 
nish a  new  bond,  cannot  be  reviewed  on  a  mo- 
tion made  in  the  appellate  court  to  dismiss  the  op- 
peal  takon  from  the  judgment  on  the  merits  of  the 
controversy. 

3.  Such  first  judgment  remains  nndUturbed 
nntll  reversed  on  appeal  therefrom. 

ON  TEE  HEBITS. 

1.  A  sherifTs  adjudication  of  real  estate  most 
be  recorded  in  the  conveyance  office  in  order  to 
bind  third  parties. 

2.  A  transfer  of  the  property  thus  ad judicated, 
by  the  defendant  to  a  party,  not  notified  of  the  ad- 
judication by  such  registry,  conveys  the  property 
to  the  purchaser. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Ellis,  Judge. 

J.  H.  Ferguson  and  A.  A.  Ker,lor  appel- 
lant. B.  B.  Dutour  and  Octave  Morel,  for 
appellee. 

ON  MOTION  TO  DISMISS. 

Bbbmttdez,  C.  J.  The  plaintiff  moves  a 
dismissal  of  this  appeal,  on  the  following 
grounds,  vis. :  (1)  The  value  of  the  prop- 
erty In  dispute  is  less  than  f  2,000  and  this 
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court  bas  no  Jurisdiction  rntione  materise. 
(2)  The  bond  furnished  originally  In  the 
coart  a,  qua  was  insafficient  for  a  sunpen- 
slve  appeal,  and  said  court  was  without 
power  to  allow  a  new  bond. 

1.  The  action  is  petitory  in  character. 
The  petition  does  not  state  the  raloe  of 
the  property, but  theanswer  sets  it  at  $2,- 
600.  After  assertinK  the  validity  of  bis  ti- 
tle, the  defendant  called  in  his  vendor  in 
warranty,  asliinK  ajudgnient  asainst  bim 
erentually  for  $2,500.  By  its  judgment, 
the  lower  court  evicted  defendant,  and 
condemned  the  warrantor  to  pay  f  1,200. 
Ttie  defendant  did  not  appeal,  but  the 
warrantor  has.  The  effect  of  such  appeal, 
as  far  as  the  plaintiff  is  concerned,  need 
not  be  considered  presently,  except  tostate 
that  the  piaintiO  has  an  interest  at  atalce, 
and  tlierefoie  to  aeeic  the  dismissal.  The 
matter  at  issue  between  the  defendant  and 
the  warrantor,  appellant,  on  which  the 
lower  court  passed,  and  which  comes  up 
by  the  appeal, is  the  amount  claimed  from 
the  warrantor,  namely,  f2,500.  By  the 
pleadings  between  the  defendant  and  the 
warrantor,  the  case  was  made  appeala- 
ble, and  the  Judgment  on  the  issue  between 
tbem  could  have  been  appealed  from  by 
^tber  or  both.  The  value  of  the  property 
claimed  is  no  factor  in  the  examination  of 
the  first  ground  of  the  motion  to  dismiss. 
It  may  acquire  significance  on  the  merits 
of  the  controversy,  but  only  if  it  be  true 
that  the  plaintiff  has  a  good  title  to  the 
property;  for  then  the  defendant,  being 
evicted,  would  be  entitled  to  recover  from 
his  vendor  at  least  the  value  of  property 
paid  to  him.  It  is  evident  that  as  the 
pleadings  stand,  between  the  defendant 
and  the  warrantor,  who  is  the  appellant, 
this  court  could,  circumstances  Justifying, 
render  a  Judgment  for  the  amountclaimed 
by  the  former  on  his  call  in  warranty  from 
the  latter,  viz.,  $2,500.  The  first  ground 
is  therefore  untenable. 

2.  Having  Jurisdiction' over  the  matter 
in  dispute,  the  court  would  have  author- 
ity to  inquire  into  the  meritH  of  the  sec- 
ond ground,  relied  on  for  the  dismissal  of 
the  appeal,  which  relates  to  the  insuffi- 
ciency of  the  bond  fumishod  originally, 
and  to  the  lack  of  power  in  the  Judge  to 
allow  another  one  to  be  given  in  place. 
The  record  shows  that  the  plaintiff  and  the 
defendant  have,  in  a  Joint  motion  in  the 
court  a  qua,  moved  to  dismiss  the  appeal 
granted,  on  the  grounds  ortbeinsufflcieiicy 
of  the  surety  and  bond,  contending  that, 
the  original  surety  being  inHufficient  in 
amount,  the  court  had  no  authority  to  al- 
low the  warrantor  and  appellant  to  fur- 
nish another.  The  district  court  held 
that  the  surety  was  good,  and  that  It  had 
authority  to  act  as  it  did.  No  appeal  has 
been  taken  from  that  judgment.  Its  cor- 
rectness cannot  be  tested  by  the  motion 
to  dismiss  made  in  this  court,  and  now 
underconsideration.  It  will  remain  undis- 
turbed until  reversed  on  appeal.  The  mo- 
tion is  denied. 

ON  THK  MEKITS. 

Bebmudez,  C.  J.  This  is  a  petitory  ac- 
tion against  one  in  possession.  The  plain- 
tiff claims  title  through  a  sheriff's  adjudi- 
cation to  a  seizing  creditor  to  whose  rights 


he  was  subrogated.  He  charges  that  the 
defendant  claims  title  from  one  who  ac- 
quired the  property  at  a  tax-sale;  bat 
that  this  sale  is  an  absolute  nullity,  for  sev- 
eral reasons,  one  of  which  is  the  insuffi- 
ciency  of  the  description  of  the  property. 
The  defendant  denies,  avers  a  good  title 
in  liimself,  but  calls  his  vendor  In  war- 
ranty. The  latter  upholds  the  validity  of 
his  title,  not  only  ander  the  tax-deeds 
made  to  him  by  the  collector,  but  under  a 
transfer  of  rights  to  him  by  the  owners  of 
the  property  in  the  tax-deeds.  There  was 
Judgment  for  plaintiff,  citing  defendant,con- 
deroning  the  warrantor  to  reimburse  the 
purchase  price  received  by  him,  and  re- 
serving certain  rights.  This  Judgment  is 
brought  up  for  review.  The  only  evidence 
adduced  by  plaintiff  to  show  title  consists  In 
thesheriff's  return,  which  establishes  adju- 
dication to  his  autlior ;  but  there  is  no  proof 
whatever  that  any  instrument  of  writing, 
not  even  a  proc^s-verbaJ,  was  recorded  in 
the  conveyance  oWce,  so  as  to  notify  third 
persons  that  the  defendant  in  thecase  had 
been  expropriated,  and  that  his  title  had 
passed  to  the  adjudicatee.  It  appears 
that,  subsequently,  the  same  property  was 
seized  and  advertised  by  the  tax  collector, 
for  back  taxes,  and  that  it  was  by  him  ad- 
judicated to  the  warrantor.  Two  deeds, 
duly  recorded,  were  delivered  containing  a 
description  of  the  property.  Four  lots 
were  described  In  one  deed  and  ten  in  an- 
other, all  in  the  same  square.  In  each  act, 
the  delinquent  parties,  wife  and  husband, 
in  whose  name  the  title  stood,  intervened, 
and,  for  a  valuable  consideration,  ratlQed 
the  sale,  transferring  all  their  rights  to  the 
adjudicatee.  The  alleged  insutUciency  of 
the  description  of  the  property  in  the  ad- 
vertisements of  the  tax  collector,  and  in 
the  deeds  executed  by  bim,  is  no  factor  in 
the  case.  The  property  claimed  by  the 
plaintiff  is  admitted  by  him,  by  this  very 
suit,  to  be  that  in  defendants'  possession 
and  adjudicated  at  the  tax-sale  to  the  war- 
rantor; for  he  seeks  tlie  former's  eviction 
from  it,  and  the  defendant  and  the  war- 
rantor admit  the  identity,  insisting  on 
their  titles  to  thesaroe.  Pretermitting  the 
question  of  the  nullity  charged  of  the  as- 
sessments of  the  lo  ts,  in  the  proceedings  and 
in  the  adjudication,  the  stubborn  fact  re- 
mains that  the  property,  by  its  undisputed 
owners,  was  transferred  to  the  warrantor, 
and  by  him  to  the  defendant,  who  has 
since  been  in  possession  of  it.  The  only- 
question  in  the  case  is  whether,  at  the 
time  of  this  transfer,  the  purchaser  had  no- 
tice of  the  expropriation  by  the  sheriff's 
adjudication.  It  is  clear  be  had  none,  for 
the  plain  reason  that  nothing  had  pre- 
viously been  put  of  record,  on  the  convey- 
ance bnok,  to  show  that  expropriation 
and  adjudication.  The  law  distinctly  pro- 
vides that,  in  the  city  of  New  Orleans,  it 
shall  be  the  duty  of  the  sheriffs  to  cause  to 
be  recorded  in  the  conveyance  office  all  ju- 
dicial sales  of  real  property  made  by  them, 
(Code  Prac.  art.  697;  Rev.  Qvil  Code,  art. 
22(1.5;)  and  that  all  sales,  not  so  recorded, 
shall  be  utterly  null  and  void,  except  be- 
tween the  parties  thereto,  registry  to  affect; 
third  persons  only  from  the  time  of  record- 
ing. Rev.  Civil  Code,  art.  22«$«;  Raiford  v. 
Wood,  14  La.  Ann.  117;  Moore  v.  Jourd&n, 
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Id.  416;  Lyons  v.  Cenas,  22  La.  Ann.  114. 
It  la  well  settled  that,  In  an  action  in  re- 
vendlcatlon  of  real  estate,  In  possession  of 
another,  the  plaintiff  must  recover  on  the 
strensrth  of  his  own  title,  and  not  on  the 
weaknesK  of  that  of  his  adversary.  Code 
Prac.  art.  44.  It  Is  therefore  ordered  and 
decreed  that  the  Judgment  appealed  from 
be  reversed ;  and  it  Is  no  w  ordered  and  de- 
creed that  there  be  Judgment  rejecting  the 
denoand  of  plaintiff,  and  granting  that  of 
the  defendant  and  warrantor:  plaintiff  and 
appellee  to  pay  costs  in  both  courts.  A 
plaintiff,  in  a  petitory  action,  against  one  In 
possession ,  can  recover  only  o  n  the  strength 
of  his  title,  and  not  on  the  weakness  of 
that  of  his  adversary. 
Judgment  reversed. 

(42  Liu  Ann.  357)  

DURKDTY  et  al.  T.  Mdsaoohia. 

(Supreme  Court  of  Louisiana.    April  7,  1890. 
43  La.  Ann.) 

JODGXBNT  ASAIMST  NON-RbSIDENT— PaKTITIOX. 

1.  The  presumption  of  law  that  property  bought 
during  marriage  In  the  name  of  either  spouse  is 
community  property,  attaches  to  purchases  in  the 
name  of  the  wife,  although  the  act  contains  all 
necessary  recitals  as  to  the  paraphemality  of  the 
funds  with  which  the  price  was  paid. 

a.  A  purchaser  from  a  married  woman  of  such 
property  cannot  tje  compelled  to  accept  title  until 
^is  presumption  has  been  overcome  by  proper 
proof;  and,  when  it  appears  that  a  judicial  mort- 
gage is  recorded  against  the  husband,  the  pur- 
chasers may  require  such  mortgage  creditor  to  be 
made  a  party. 

8.  If  ttie  mortgage  creditor  l>e  an  absentee,  he 
may  be  properly  brought  into  oourt  tbrongh  a  cu- 
rator (idhoc,the  proceeding  being  substantially  one 
4n  rem,  having  for  its  sole  object  to  fix  the  atiitus 
of  the  property,  and  to  determine  the  validity  of 
his  apparent  lien  upon  it,  in  order  to  enforce  aeon- 
tract  respecting  the  same. 

4.  The  decree  properly  allowed  intereat  on  the 
cash  part  of  the  price  only  from  date  of  Judgment, 
but  from  that  date  rightly  allowed  the  same  rate 
which  had  been  sUpulated  for  deferred  payments. 

ON  APPLICATION  rOK  BBRKABINa. 

1.  A  judgment  against  a  non-resident,  proper- 
ly represented  in  a  litigation  by  a  curator  ad  hoe, 
involving  the  effect  of  a  judicial  mortgage  insorip- 
tiou  on  real  estate  in  this  state,  ought  to  be  explicit, 
on  its  face,  to  that  effect,  to  bind  the  absentee. 

2.  The  act  of  1878  authorizing  the  sale  of  prop- 
erty, owned  in  part  by  minors,  at  private  sale,  does 
not  require  the  fulfillment  of  the  prerequisites  for 
a  judgment  in  partition  at  public  auction  of  prop- 
erty in  which  minors  are  conoemed  as  co-owners. 

8.  The  consent  of  the  co-proprietor  of  age,  and 
that  of  a  family  meeting  on  behalf  of  the  minors, 
with  the  concurrence  of  the  tutor,  and  the  homolo- 
gation of  the  proceedings  by  the  court,  authorize 
the  sale  of  the  property  at  private  sale. 

4.  Interest  exceeding  5  per  cent  cannot  l>e  al- 
lowed on  a  sum  actually  due,  in  the  absence  of 
written  evidence  of  an  agreement  to  pay  such. 
(Syllabus  by  the  Count.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Monroe,  Judge. 

Buck,  Dinkelspiel  &  Hart,  for  appellant. 
T.  OUmore  <£  Soas,  for  appellees.  George 
Venegre,  curator  ad  hoc. 

Fenner,  J.  The  plaintiff,  a  married 
woman,  with  the  authorization  of  her 
husband,  sold  to  the  defendant  a  piece  of 
property,  of  which  he  refused  to  accept  the 
title  tendered,  on  the  following  grounds: 

First.  That  the  property  having  been 
purchased  by  Mrs.  Durruty  during  mar- 


riage, although  bought  In  her  name,  and 
although  the  act  fully  declares  that  it  was 
bought  with  her  separate  funds,  is  pre- 
sumed to  be  community  property,  and 
that  he  cannot  be  compelled  to  take  the 
title  until  that  presumxjtlon  is  judicially 
rebutted.  Our  decittion  In  Bachino  v. 
Coste,  S5  La.  Anu.  570,  certainly  imposes 
upon  the  married  woman,  in  such  case, 
the  duty,  and  upon  the  purchaserfrom  her 
the  right  to  require  her,  to  rebut  this  pre- 
sumption, and  to  rebut  it  contradictorily 
with  those  having  a  right  to  dispute  her 
title;  such  as  the  forced  heirs  of  the  hus- 
band, if  be  be  dead,  and  his  Judicial  mort- 
gage creditors.  In  this  case  a  certificate 
of  mortgage  in  the  husband's  name  was 
produced, showing  a  Judicial  mortgage  for 
a  large  amount  recorded  In  the  name  of 
Leon  Hernandez,  who,  it  was  shown,  was 
an  absentee  residing  in  France.  There- 
upon a  petition  was  filed  making  him  a 
party  and  appointing  a  curator  ad  hoc  to 
reijresent  him,  who  appeared  and  filed  an- 
swer in  that  capacity,  and  represented 
bim  on  the  trial.  It  is  not  disputed  that 
the  proof  administered  by  Mrs.  Durruty 
clearly  and  conclusively  establishes  every 
fact  'essential  to  maintain  the  parapher- 
nality  of  her  title  and  her  full  right  to  sell; 
but  delendant  claims  that  the  Judgment 
to  that  effect  Is  not  binding  on  Hernan- 
dez, because  he  was  not  legally  made  a 
party,  and  that  the  attempt  to  make  him 
a  party  by  substituted  service  on  the  cura- 
tor ad  hoc  was  not  "due  process  of  law. " 
Beference  is  made  to  the  decision  of  this 
court  In  Laughlln  v.  Ice  Co.,  85  La.  Anu. 
1184.  and  to  the  decisions  of  the  United 
States  supreme  court  in  Pennoyer  v.  Nelf, 
9.5  U.  S.  714,  and  sundry  other  cases.  An 
examination  of  those  decisions  very  clear- 
ly shows  that  this  case  is  an  exception  to 
the  general  rule  formulated  therein,  which 
applies  only  t«)  actions  strictly  in  perao- 
oam.  Thus  Justice  Field,  as  the  organ 
of  the  court,  expressly  says:  "Such  serv- 
ices maybe  siifticient  in  cases  where  the 
object  of  the  action  is  to  reach  and  dispose 
of  property  in  the  state,  or  of  some  inter- 
est therein,  by  enforcing  a  contract  or  a 
lien  respecting  the  same,  or  to  partition  It 
among  different  owners,  or,  when  the  pub- 
lic is  a  party,  to  condemn  and  appropri- 
ate it  for  a  public  purpose.  In  other 
words,  such  service  may  answer  In  all  ac- 
tions which  are  substantially  proceedings 
io  rem.  But  where  the  entire  object  of  the 
action  is  to  determine  the  personal  rights 
and  obligations  of  the  parties,  that  is, 
where  the  suit  is  merely  in  personam,  con- 
structive service  in  this  form  upon  a  non- 
resident is  ineffectual  for  any  purpose." 
Pennoyer  v.  Neff,  95  D.  S.  727.  It  is  obvi- 
ous, in  this  case,  that  the  sole  object  of 
the  proceeding  as  against  Uemandes  is  to 
define  the  status  of  this  property,  to  de- 
termine the  validity  of  his  apparent  lien 
upon  it,  in  order  to  enforce  a  contract  re- 
specting the  same.  He  cannot  be  reached 
for  personal  service;  and,  unleas  he  could 
be  brought  in  by  such  sabstltuted  service, 
his  mere  absence  would  have  the  effect  to 
place  and  keep  this  property  out  of  com- 
merce. "We  therefore  hold  that  he  was  val- 
idly brought  into  court  through  service 
on  the  curator,  and  will  be  concluded  by 
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the  Indgment.  Tbe  character  and  respon- 
■ibllity  of  the  gentleman  appointed  as 
curator  forbid  onr  attacbins:  tbe  alightest 
Importance  to  tbe  Buggestion  tbat  be  has 
neglected  any  duty  due  to  bis  client.  Al- 
thougb  bis  answer  was  filed  soon  after  his 
appointment,  it  may  well  be  that  he  bad 
communicated  with  the  absentee,  and  waa 
advised  of  his  wiehes,  without  which  he 
would  not  have  so  acted ;  and,  in  every 
event,  he  is  amply  responsible. 

Second.  Defendant  further  objects  to  the 
Talldlty  of  Mrs.  Durruty's  title,  because 
derived  In  part  from  minors,  whose  title 
waa  not  divested  by  procpedlngs  conform- 
ing to  the  requirements  of  law.  It  was  a 
private  sale,  made  to  effect  a  partition,  nn- 
aer  tbe  special  provisions  of  Act  No.  25  of 
1878.  We  have  critically  examined  the 
proceedings,  and  find  them  to  conform  In 
every  respect  with  tbe  requirements  of  the 
act.  The  case  of  Succession  of  Dumestre, 
40  La.  Ann.  671.  4  South.  Rep.  328.  did  not 
Involve  proceedings  under,  or  purporting 
to  be  under,  this  act,  and  has  no  applica- 
tion here.  The  suggestion  of  defects  in 
further  proceedings  iu  course  of  the  parti- 
tion after  the  sale  to  Mrs.  Durruty,  and 
her  fall  compliance  with  the  terms  thereof, 
brings  up  matters  with  which  neither  she 
nor  defendant  have  the  slightest  concern. 

We  consider  tbat  the  decree  of  tbe  court 
properly  adjusts  the  rights  of  the  parties 
as  to  the  interest  on  the  price.  Defendant 
was  not  In  default  tor  non-payment  of  the 
cash  portion  of  the  price  until  the  date  of 
the  Judgment,  and  therefore  owes  interest 
from  that  date  only.  Astheact  stipulated 
7  per  cent,  as  the  rate  of  interest  on  de- 
terred payments,  it  Is  but  ]ust  that  ha 
should  pay  that  rate  on  the  cash  portion 
from  the  date  of  his  default. 

Mrs.  Durruty  died  during  the  pendency 
of  the  suit,  and  her  heirs  were  regularly 
made  parties  in  her  stead;  but,  by  over- 
sight, the  judgment  was  rendered  In  the 
name  of  Mrs.  Durruty.  It  Is  agreed  by  all 
parties  that  this  clerical  error  shall  be  cor- 
rected in  our  decree. 

It  is  therefore  adjudged  and  decreed  that 
the  judgment  appealed  from  be  amended 
by  substituting  tbe  names  of  Louise  Marie 
Durruty   and    Marie   Ursule  Durruty    as 

Slalntiffs  In  the  Judgment  tor  that  of  Mrs. 
[.  C.  Durru  ty,  and  that,  as  thus  amend- 
ed, the  same  be  now  affirmed,  at  appel- 
lant's costs. 

ON  AFPUCATION  FOR  BEHEARINO. 

Bermubkz,  C.   J.    The  defendant  com- 

glalns  that  there  is  error  in  the  judgment 
erein  rendered  in  this :  tbat  if  it  be  true 
that  tbe  Judgment  binds  Hernandez,  made 
a  party,  it  ought  to  show  that  fact  ex- 
pressly ;  that  the  formalities  for  the  trans- 
fer of  the  property,  as  required  by  law, 
have  not  been  observed,  so  as  to  bind  the 
minors,  from  whom  It  waa  in  part  derived ; 
that  the  Judgment  allows  7  per  cent,  on 
the  portion  of  the  price  which  was  to  have 
been  paid  cash,  while  it  could  allow  the 
legal  Interest  only,  as  there  was  no  con- 
sent to  pay  more. 

1.  The  ruling  In  Flower's  Case,  23  How. 
182,  has  no  bearing  in  tbe  instant  case, 
and  Hem  8  ndes  Is  surely  bound  bythejudg- 
ment  against  him,  represented  by  a  curator 


ad  hoc,  to  the  effect  that  his  Judgment 
against  Durruty,  the  husband,  does  not 
affect  the  property  of  Mrs.  Durruty,  the 
wife.  The  district  court,  however,  ought 
to  have  made  a  decree  In  ita  judgment  af- 
fecting, formally,  Hernandez,  and,  as  it 
has  not  done  so,  the  omission  can  be  sup- 
plied  here ;  otherwise,  in  order  to  ascertain 
what  the  effect  of  the  judgment  here  is,  It 
would  be  necessary  to  consult  tbe  reasons 
which  do  not  form  part  of  the  decree. 

2.  We  held  that  tbe  formalities  for  tbe 
sale  of  the  property  of  minors  at  private 
sale  had  been  observed,  and  deemed  that 
statement  sufficient  to  determine  the  issue 
on  that  point.  In  the  case  of  Bruhn  v. 
Association,  infra,  (decided  this  day,) 
in  which  the  proceeding  was  a  kindred 
one,  we  again  held  that  a  sale  of  property 
of  which  minors  are  part  owners  can  take 
place  without  being  preceded  by  a  formal 
Judgment,  as  is  provided  tor  In  partition 
suits,  for  a  sale  at  public  auction.  It  Is 
enough,  where  the  co-proprietors  agree, 
that  the  family  meeting  find  the  necessity 
or  propriety  of  the  sale  as  advantageous 
to  the  minors,  and  that,  with  tbe  concup- 
rence  of  the  tutor,  the  court  homologated 
the  deliberations  emd  order  the  sale  tor 
the  price  fixed  by  the  family  meeting. 

8.  The  district  court  erred  In  compelling 
the  detendaAt  to  pay  7  per  cent,  interest 
on  the  cash  installments.  In  the  absence 
of  any  written  evidence  of  an  agreement, 
the  defendant  can  be  made  to  pay  legal  in- 
terest only.  Bev.  Civil  Code,  arts.  IMO, 
2924.  It  is  therefore  ordered  that  our  pre- 
vious decree  herein  be  amended  so  as  to 
read  as  follows :  It  is  ordered  and  decreed 
tbat  the  judgment  appealed  from  be 
amended  by  reducing  the  interest  on  tbe 
cash  portion  from  7  to  5  per  cent.,  and  by 
declaring  that  the  Judgment  of  Leon  Her- 
nandes  against  Jean  Honore  Durruty  for 
$18,750,  on  the  1st  of  June,  1886,  In  the 
United  States  court,  does  not  affect  the 
property  described  in  the  petition,  and 
forming  the  object  of  this  suit,  and  that, 
thus  amended,  the  Judgment  appealed 
from  be  affirmed,  at  appellees' cost;  and 
It  is  further  ordered  that  our  previous  de- 
cree, thus  modified,  remain  undisturbed. 

Rehearing  refused. 

(41  L«.  Ann.  tOi 


Bruhn  t.  Firemen's  Bldo.  Ass'n. 


(Supreme  Court 


'  LmtltUma.     AprU  7,  U9Q, 
;  La.  Ann.) 


PARTTnON  VT   ACT  OF  THB  FaXTTB. 

1.  Act  No.  25  of  1878  authorizes  the  sale  of  prop- 
erty held  in  Indlvislon  between  minora  and  others 
at  private  sale,  on  complianoe  with  the  require. 
meats  therein  contained,  and  sanctions  the  titts 
passed  to  purchasers  under  such  sales. 

2.  The  proceedings  in  this  oase  comply  folly 
with  the  requirements  of  the  act,  and  the  tifle  u 
approved. 

8.  While  it  is  necessary  that  the  prooeedinc 
shonld  be  conducted  contradiotorily  with  the  tatrlx 
of  tbe  minors,  if  it  appears  that  she  participated 
therein,  and  approved  the  same,  failure  to  cite  liar 
will  be  cured. 
(Syllabus  by  the  Court) 

H.  P.  Dart,  for  appellant.    Frank  Zm- 
gel,  for  appellee. 

Fenner,  J.    Appeal  from  the  cirQ  dliN 
trlct  court  for  the  parish  ot  Orleans. 
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Plaintiff,  harlng  sold  to  defendant  cer- 
tain property,  takes  this  proceeding  to 
compel  defendant  to  accept  the  title  ten- 
dered, and  to  comply  with  the  terms  olsale. 
Defendant,  admlttins  the  sale,  and  bis 
-willingness  to  execute  the  same  on  receiv- 
ing a  good  title,  objects  to  the  title  ten- 
dered on  the  ground  that  plaintiff  acquired 
under  a  sale  for  partition  made  in  the 
matter  of  the  Succession  of  Charles  Hickey, 
in  which  minors  were  Interested,  and 
which  proceedings  were  void  because  there 
was  no  citation  to  the  minors,  and  be- 
cause they  did  not  in  other  respects  con- 
form to  the  requirements  of  law. 

The  sale  under  which  plaintiff  acquired 
was  made  in  virtue  of  Act  25  of  1S78,  which 
provides:  "When  two  or  more  persons, 
some  or  all  of  whom  are  minors,  hold 
property  in  common,  and  It  is  the  wish  of 
any  one  of  them,  or,  if  a  minor,  represent- 
ed by  his  tutor  or  tutrix,  to  effect  a  parti- 
tion on  the  advice  of  a  family  meeting, 
duly  convened  according  to  law,  to  repre- 
sent the  minor  or  minors,  said  property 
may  be  sold  at  private  sale  for  its  ap- 
praised value.  Said  appraisement  to  be 
made  and  the  terms  of  said  sale  to  be  fixed 
by  the  family  meeting,  and  said  proceed- 
bigs  to  be  homologated  by  the  judge  of 
probate  of  the  parish  in  which  said  minor 
resides. " 

The  property  in  controversy  was  inher- 
ited from  Charles  Hickey  by  his  three 
mlnoi  children,  and  was  under  the  admin- 
istration of  their  mother  and  natural  tu- 
trix. One  of  the  children,  arriving  at  the 
age  of  majority,  presented  a  petition  to 
the  court  under  whose  authority  the  tu- 
trix was  administering,  complying  in  all 
respects  with  the  above  act,  and  praying 
for  the  calling  of  a  family  meeting  in  be- 
half of  the  minors,  co-heirs,  to  advise 
whether  or  not  the  property  should  be 
sold  at  private  sale,  and  to  fix  its  ap- 
praisement and  the  terms  of  sale.  The 
family  meeting  was  ordered  and  duly  held, 
and,  with  the  concurrence  of  the  under- 
tutor,  advised  in  favor  of  the  private  sale, 
and  fixed  the  appraisement  and  terms. 
The  tutrix  of  the  minors  and  the  major 
heir  united  in  a  petition  to  the  court  pre- 
senting the  proc?8-verbaI  of  the  family 
meeting,  and  praying  for  its  homologa- 
tion, and  for  the  appropriate  order  of  sale. 
The  court  granted  its  order  accordingly; 
and  in  pursuance  thereof  the  tutrix  and 
the  major  heir  sold  the  property  to  plain- 
tiff herein  for  a  price  exceeding  the  ap- 
praisement, which  she  duly  paid,  and  re- 
ceived the  title. 

If  Act  25  of  1878,  above  quoted,  means 
anything,  it  certainly  authorizes  the  sale 
of  property  in  which  minors  are  interest- 
ed in  indivision,  in  the  manner  here  pur- 
sued, and  the  title  passed  to  the  purchaser 
by  such  a  sale.  We  fail  to  discover  any 
requirement  of  the  act  which  has  not  been 
literally  complied  with.  The  act  does  not 
expressly  require  citation  of  the  minors 
through  their  tutrix,  but  doubtless  the 
necessity  of  making  the  tutrix  a  party  is 
fully  implied.    In  this  case,  however,  the 

garticipatiou  of  the  tutrix  is  established 
y  the  fact  that  she  joined  in  the  prayer 
for  the  homologation  of  the  proceedings  of 
tbe  family  meeting  and  fur  the  order  of 


sale,  and  joined  in  the  act  of  sale.  As  we 
said  in  Durruty's  Case,  ante,  555,  (recent- 
ly decided,)  the  purchaser,  who  has  paid 
the  price  under  such  a  sale,  is  not  con- 
cerned with  further  proceedings  in  parti- 
tion of  the  price  between  those  interested 
therein.  We  think  the  titie  tendered  is 
good. 
Judgment  aflarmed. 

"*"""  f42  La.  Ann.  !8J) 

Young  v.  Upshub  et  al. 

(Suprenw  Court  of  Loitlsicma.    April  7, 180O. 

^  La.  Ana.) 

NoN-RuiDXNT  DEFiiniAKTS— Ran.  Aonoxs. 
1.  A  dUzen  of  the  state  of  Mississippi,  having 
Instituted  a  suit,  in  the  ordinary  form,  in  a  oivfi 
court  In  the  state  of  Looisiana,  acainst  citizens  of 
the  District  of  Columbia,  averrinK  her  title  to  an 
undivided  half  Interest,  in  joint  ownership  with  de- 
fendants, in  aoertain  suit  and  judgment,  the  domi- 
cile of  which  Is  In  the  parish  where  the  suit  Is 
brought,  though  pending  on  a  writ  of  error  from 
the  United  States  supreme  court;  held,  Uiat  an  ex- 
ception to  the  jurisdiction  of  the  oourt,  ratUmt 
persoTUB,  tendered  by  a  curator  ad  hoc,  appointed 
to  represent  the  absentee  defendants,  is  not  good : 
that  substituted  service  of  citation  is  effectual ;  and 
judgment  rendered  thereon  will  bind  defendantsss 
to  the  property  to  be  specially  affected  thereby. 

8.  In  such  suit,  judgment  is  evidently  sought 
as  a  means  of  reaching  suoh  property,  or  of  affect- 
ing an  Interest  therein.  It  Is  therefore  in  the  nat- 
ure of  an  action  in  rem,  in  so  far  as  it  purports  to 
enforce  a  contract  in  reference  to  a  specinc  Inter- 
est In  property  within  the  ultimate  jurisdiction 
and  control  of  the  court  of  first  instance;  and  final 
judgment,  when  rendered,  will  t>e  binding  on  the 
non-resident  defendants  within  aad  wilaout  the 
state. 

[SyUabus  bv  the  Court.) 

Appeal  from  district  court,  parish  of 
Tensas;  Young,  Judge. 

N.  R.  Young,  for  appellant,  fi.  Tullis, 
tor  appellee. 

Watrinb,  J.  The  plaintiff,  claiming  to 
be  the  owner  of  an  undivided  one-half  in- 
terest in  a  certain  judgment  rendered  by 
this  court,  on  appeal  from  the  parish  of 
Tensas, in  the  suit  entitled  "Mrs.  Annie  M. 
Upshur  et  al.  vs.  Mrs.  Mary  E.  Briscoe  et 
al., "  by  purchase  from  the  plaintiffs  therein, 
who  are  citizens  of  the  District  of  Colum- 
bia,  and  which  is  still  pending  on  writ  of 
error  in  the  United  States  supreme  court, 
complains:  FYr8£,tbat,ln  the  notarial  act 
of  transfer,  said  plaintiffs,  as  transferrers, 
bound  themselves  not  to  interfere  with 
her,  as  the  transferee  of  an  interest  therein, 
in  the  conduct  and  management  ol  said 
suit,  in  any  manner;  secoad,  that  said 
vendors  and  transferrers  refuse  to  execute 
and  comply  with  their  agreement,  and 
disavow  tlieir  title  so  made,  and,  con- 
trary to  their  obligation,  are  attempting 
to  effect  a  compromise  of  the  matters  in 
litigation,  in  violation  thereof,  and  to  her 
great  injury.  Therefore  she  Instituted 
sultlnthe  parish  of  Tensas,  and  prayed  for 
the  judicial  recognition  and  enforcement 
of  said  contract  of  sale,  and  her  owner- 
ship of  one  undivided  half  Interest  in  said 
Judgment.  The  defendants  being  absen- 
tees in  the  sense  of  Rev.  Civil  Code,  art. 
3556,  Bubd.  3,  the  court  granted  an  order  apK 
pointing  for  them  a  curator  a(/  Aoc,  in  pur- 
suance of  the  provisions  of  article  56  and 
corresponding  provisions  of  tlie  Code  (d 


Digitized  by 


Google 


658 


SOUTHERN  BEPOBTEB.  Yoi.  7. 


(La. 


Practice,  npon  whom  BubRtltated  service 
of  citation  was  made.  The  curator  ex- 
cepted to  the  Jnriiidlctloii  of  the  court, 
mtione  peraonte,  on  the  ground  that  de- 
fendants have  not  been  cited  peraonaDy, 
and  have  not  been  brought  into  court  by 
any  process  of  the  court  issuing  against 

Sroperty  of  theirs  within  it«  jurisdiction, 
'his  exception  was  sustained,  the  suit  dis- 
missed, and  the  plaintiff  has  appealed. 

The  question  is  whether  the  proceeding 
constitutes  Judicial  process,  within  the 
meaning  of  the  fourteenth  amendment  to 
the  federal  constitution.  The  leading  case 
la  Tennoyer  t.  Neff,  05  D.  8.  780.  In  that 
case  the  supreme  court  announced  the 
governing  principles  to  be  that  substi- 
tuted service  of  citation  "is  effectual  only 
where.  In  connection  with  process  against 
the  person  for  commencing  the  action, 
property  in  the  state  is  brought  under  the 
control  of  the  court,  and  subjected  to  its 
disposition,  by  process  adapted  to  that 
purpose,  or  where  the  judgment  is  sought 
as  a  means  of  reaching  such  property,  or 
[of]  affecling  some  interest  therein;  In 
oth^r  words,  where  the  action  is  in  the 
nature  of  a  proceeding  /a  rem. "  Page  TSH. 
Then,  proceeding  to  specify  what  in  that 
sense  a  proceeding  in  rem  is  considered  to 
be,  the  court  say:  "It  is  true  that,  in  a 
strict  sense,  a  proceeding  tn  rem  Is  one 
taken  directly  against  property,  and  has 
for  its  object  the  dispoHition  of  prop- 
erty, without  reference  to  the  title  of  indi- 
vidual claimants;  but,  in  a  larger  and 
more  general  sense,  the  terms  are  applied 
to  actions  between  parties  where  the  di- 
rect object  is  to  reach  and  dispose  of  prop- 
erty owned  by  them,  or  of  some  interest 
therein.  Such  are  cases  commenced  by  at- 
tachment against  the  property  of  debtors, 
or  instituted  to  partition  real  estate,  fore- 
close a  mortgage,  or  enforce  a  lien.  So 
tar  as  they  affect  property  in  the  state, 
they  are  subBtantlally  proceedings  tn  rem, 
in  the  broader  sense  which  we  have  men- 
tioned. "  As  preparatory  to  the  utterance 
Just  quoted,  the  court  said :  "Such  service 
may  also  be  sufficient  in  cases  where  the 
object  of  the  action  is  to  reach  and  dis- 

gose  of  property  In  the  state,  or  of  some 
iterest  therein,  by  enforcing  a  contract  or 
a  lieu  respecting  the  same,  or  to  partition 
It  among  different  owners.  •  •  •  In 
other  words,  such  service  may  answer  in 
all  actions  which  are  Bubstantlnily  pro- 
ceedings in  rem;  but  where  the  entire  ob- 
ject of  the  action  is  to  determine  the  per- 
sonal rights  and  obligations  of  the  defend- 
ants, that  la,  where  the  suit  is  merely  in 
pemoaam,  constructive  service  in  this 
form  upon  a  non-resident  Is  inerfectual 
lor  any  purpose. "  Page  727.  Within  the 
"larger  and  more  general  sense"  in  which 
the  court  treated  actions  fo  rem,  we  think 
this  action  comes  clearly.  It  is  not  an  action 
In  personam.  Its  object  Is  to  obtainjudiclal 
recognition  and  enforcement  of  a  specific 
Interest  In  tangible  property  situated  in 
the  parish  of  Tensas,  in  this  state.  The 
defendants  are  averred  to  be  the  plaintiff's 
vendors,  and  joint  owners  of  the  property 
in  question;  and  shecomplains  that  they 
are  about  to  dispose  of  same  to  her  preju- 
dice, and  in  direct  violation  of  their  con- 
tract.   Evidently,  judgment  is  sought  tor 


the  purpose  of  reaching  the  property  tn 
question,  or  of  affecting  an  interest  there- 
in, by  enforcing  a  contract  respecting 
same,  within  the  meaning  of  that  opinion. 
This  appears  conclusive,  in  the  light  of  the 
concluding  part  of  it,  in  which  the  court 
was  ear^l  enough  to  announce  that  it 
was  not  their  Intention  to  say  "that  • 
state  may  not  require  a  non-resident,  en- 
tering into  a  partnership  or  association 
within  its  limits,  or  making  contracts  en- 
forceable there,  to  appoint  an  agent  or 
representative  in  the  state  to  receive  serv- 
ice of  process  and  notice  in  legal  proceed- 
ings Instituted  with  respect  to  such  part- 
nership, association,  or  contracts ;  *  *  * 
and  that  judgments  rendered  upon  such 
service  may  not  be  binding  upon  the  non- 
residents, both  within  and  without  the 
■tate. " 

On  the  face  of  plaintifTs  petition  it  ap- 
pears that,  by  virtue  of  defendants'  sale 
to  her  of  an  interest  in  a  judgment,  they 
became  joint  owners  thereof,  and  that 
their  contract  is  enforceable  in  the  courts 
of  this  Bt&teqaoad  thatproiterty.  Laugh- 
lin  V.  ]ceCk>.,  35  La.  Ann.  1185,  is  not  a  sim- 
ilar case.  In  that  case  we  held  that  huI>- 
Btitnted  service  of  dttttion  was  Ineffectual 
for  the  purpose  of  subjecting  a  foreign  cor> 
poration,  unrepresented  by  an  agent  in 
this  state,  to  a  personal  action  sounding 
In  damages,  upon  the  siuiiile  averment 
that  It  owned  property  In  this  state.  In 
that  view  we  are  still  Arm,  and  deem  It 
perfectly  consonant  with  the  jurispru- 
dence of  this  Court,  as  expoundeil  by  our 
predecessors,  and  that  the  jurisprudence 
is  consistent  with  the  principles  of  Pen- 
noyer  v.  Netf.  Dupuy  v.  Hunt,  2  La.  Ann. 
663,  was  an  action  tor  the  recovery  of 
slaves,  or  their  value,  against  two  defend- 
ants,—one,  a  citizen  of  Mississippi;  and 
the  other,  of  Louisiana.  The  fonuer  was 
cited  through  a  curator  ad  hoc,  and  he 
excepted  on  the  grounds  assigned  here, 
and  tliecourt  said :  "  If  tbeabeentee  leaves 
bis  property  without  an  administrator  or 
agent,  if  it  be  attached  at  the  suit  of  a 
creditor,  or  it  an  absentee  becomes  a  nec- 
essary party  to  a  suit  between  other  per- 
sons lawfully  in  court,  in  furtherance  of 
justice  the  law  authorizes  a  curator  to  l>e 
appointed  to  represent  him.  There  is  then 
something  on  which  the  jurisdiction  of  the 
court  is  based,  and  the  judgment  rendered 
would  be  within  the  recognized  and  ordi- 
nary prerogatives  of  the  judicial  power." 
The  principles  stated  in  that  case  have  been 
substantially  followed  in  many  sub8»' 
quent  opinions,  and  notably  In  Peterson 
V.  McRae,  8  La.  Ann.  101 ;  Jelks  v.  Smith, 
6  La.  Ann.  674;  Ackley  v.  Lyons,  6  La. 
Ann.  648:  Ferguson  v.  Thomas,  Id.  218; 
Prlndle  V.  Williams, 9 La.  Ann.  34 ;  Stephens 
V.  Graves,  Id.  239.  But  in  Field  v.  News- 
paper Co.,  19  La.  Ann.  86, a  departnre  was 
taken;  the  principles  announced  in  the 
quoted  cases  being  recognized,  but  mis- 
applied to  a  strictly  personal  action.  In 
the  more  recent  cases  of  O'Hara  v.  Booth, 
29  La.  Ann. 817;  Morris  v.  Bienvenn,80  La. 
Ann.  878;  and  Fly  v.  Noble,  87  La.  Ann. 
669, — those  earlier  cases  were  folio  wed,  and 
they  are  in  keeping  wlt;|i  Pennoyer  v.  Netf. 
to  which  our  jurisprudence  has  been  con- 
formed.   McKenzle  v.  Bacon,  88  La.  Ann. 
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764;  LauehHn  v.  Ice  Co.,  85  La.  Ann.  1184; 
Heirs  or  McGee  t.  McGee,  41  La.  Ann.  659, 
6  South.  Rep.  2S3;  Dnrruty  v.  Musacchia, 

42  La.  Ann. ,  ante,  555. 

Our  conclusion  is  that  the  caae  stated  Is 
one  in  which  substituted  service  of  citation 
Is  effectual,  and  that  a  judgment  pro- 
nounced thereon  contradictorily  with  the 
curator  ad  hoc  will  bind  the  absentee  de- 
fendants quoad  the  property  In  contro- 
vemy;  and  that  the  Judge  a  quo  Incor- 
rectly sustained  the  curator's  exception, 
and  dismissed  the  plaintiff's  suit.  It  Is 
therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  be  annulled  and 
reversed;  and  it  Is  further  ordered  and  de- 
creed that  the  suit  be  reinstated,  and  the 
case  remanded  for  farther  proceedings  ac- 
cording to  law  and  the  views  herein  ex- 
pressed. 


(42  lift.  Ana.  US) 

New  Orleans  Oab-Lioht  Co.  ▼.  City  op 
New  Orleans  et  al. 

iSwpreme  Court  of  Louisiana.     Deo.  U,  1889. 
42  La.  Ann.) 

Cities — CoitrBAOrs  fob  laautnaa — Indebtedness. 

1.  A  time  oontraot  between  a  municipal  cor- 
poration and  a  gas  or  other  ligbtinK  company,  for 
a  supply  of  gas  or  light  for  several  years,  does  not 
evidence  the  contracting  of  a  debt,  within  the 
scope  and  meaning  of  section  3448  of  the  Revised 
StatDtes,  if  it  appears  that  the  gas  or  light  to  be 
fnrnished  in  the  future  is  to  be  paid  for  from 
month  to  month. 

2.  A  stipulation  in  the  contract  by  whloh  the 
city  binds  herself  to  malie  an  annual  appropriation 
out  of  bor  current  revenues,  in  an  amount  suffl- 
dent  to  cover  the  provisions  of  the  contract,  is 
sufficient  as  a  provision  to  meet  the  pecuniary  lia- 
bility to  be  thereby  incurred,  within  the  require- 
ments of  said  section  S448  of  the  Revised  Statutes. 

8.  In  the  absence  of  a  special  statutory  limita- 
tion or  restriction,  the  power  given  to  the  city  of 
Hew  Orleans  to  malce  contracts  for  lighting  its 
streets,  landings,  etc..  Is  suiQclent  to  authorize  a 
contract  for  more  than  one  year  for  such  com- 
modity. 
{Syllatnu  by  the  Court.) 

Appeal  from  civil  district  court,  paiisb 
of  Orleans:  Ellis.  Judge. 

Buck,  DInkelapiel  i  Hart,  for  appellant. 
B.  H.  F&rraT  and  Cbarleton  Hunt,  for  ap- 
pellees. 

Poch£,  J.  Plaintiff  brings  this  suit,  in 
its  capacity  as  a  tax-payer,  for  the  pur- 
pose of  setting  aside  a  contract  made  be- 
tween the  city  and  the  Louisiana  Electric 
Light  &  Power  Company,  In  May,  1887,  to 
light  the  city  with  electricity  for  five  years, 
beginning  on  the  Ist  of  January,  1888. 

The  grounds  of  attack  to  be  considered 
on  appeal  are  the  following:  (1)  That  the 
contract  is  null  and  void  because  It  vio- 
lates the  prohibition  contained  In  section 
2448  of  the  Revised  Statutes,  vrhlch  pro- 
vides that  "the  police  Juries  of  the  sev- 
eral parishes,  and  the  constituted  author- 
ities of  incorporated  towns  and  cities.  In 
this  state,  shall  uot  hereafter  have  power 
to  contract  any  debt  or  pecuniary  liabil- 
ity without  fully  providing  in  the  ordi- 
nance creating  the  debt  the  means  ol  pay- 
ing the  principal  and  Interest  of  the  debt 
so  contracted. "  (2)  That  the  city  of  New 
Orleans  had  no  power,  In  law,  to  enter 
into  such  a  contract.    The  defense  is  prac- 


tically a  general  denial,  and  the  Judgment 
on  appeal  rejected  plaintiff's  demand. 

1.  A  statement  of  the  principal  features' 
of  the  contract  Is  necessary  to  a  proper 
understanding  of  the  grounds  of  attack. 
After  the  adoption  of  an  ordinance  on  the 
subject,  and  after  public  advertisement 
calling  for  sealed  proposals  to  light  certain 
portions  of  the  city  therein  designated, 
with  electricity,  for  a  term  of  five  years, 
and  the  lowest  bid  having  been  made  by 
the  Louisiana  Electric  Light  &  Power  Com- 
pany, the  contract  was  executed  between 
the  city  and  that  corporation,  containing 
numerous  stipulations  not  necessary  to 
enumerate  in  this  opinion.  Afterflxingthe 
rates  to  be  paid  for  each  light  to  be  estab- 
lished and  operated  under  the  contract, 
tfaefoilowlng stipulation  was  agreed  upon. 
"And  the  said  city  of  New  Orleans  hereby 
binds  and  obligates  Itself  to  make  and  set 
apart  in  its  budget  of  expenses,  for  each 
and  every  year  during  the  continuance  ot 
this  contract,  a  B[)ecial  appropriation 
sufficient  in  amount  to  cover  the  provis- 
ions ot  this  contract,  and  to  set  the  same 
aside,  and  to  dedicate  the  same  to  the  pur- 
pose aforesaid. " 

It  would  seem  to  ns  that  a  mere  com- 
parison of  the  language  Just  transcribed 
with  the  terras  of  the  prohibition  contained 
In  section  2448  ot  the  Revised  Statutes  is 
the  best,  as  well  as  the  shortest,  argu- 
ment to  show  that  the  contract  under  dis- 
cussion does  not  tall  within  the  scope  of 
the  prohibition  contemplated  by  the  stat- 
utes. There  is  no  stipulation  or  expres- 
sion either  in  the  contract  or  In  the  ordi- 
nance on  which  to  g:round  the  contention 
that  the  city  thereby  intended  to  contract 
a  debt.  The  agreement  imports  no  abso- 
lute and  binding  obligation  on  the  part  ot 
the  city  to  pay  any  snm  of  money  for  a 
consideration  pre-existing  or  executed  on 
the  part  of  Its  obligee,  which  Is  of  the  es- 
sence of  a  debt.  The  obligation  of  the  city 
tor  future  disbursements  in  favor  ot  the 
company  is  conditioned  on  the  perform- 
ance on  the  part  of  the  latter  of 'Its  part  ot 
the  contract,— a  factto  be  ascertained,  un- 
der the  terms  of  the  contract  Itself,  from 
month  to  month.  Although  the  eventual 
disbursements  to  be  made  by  the  city  may 
amount  to  several  hundred  thousand  dol- 
lars, it  Is  certainly  not  correct  to  argue 
that  the  eBectof  the  contract  was  to  place 
It  In  debt  to  that  amount.  It,  under  the 
terms  of  the  contract,  the  company  fur- 
nishes and  operates,  in  quality  and  quan- 
tity, the  lights  contemplated  and  agreed 
upon,  and  if  payments  are  made  therefor 
by  the  city  from  month  to  month,  as  stip- 
ulated in  the  contract,  the  city  would  cer- 
tainly never  be  In  debt  to  the  company. 
Hence,  we.conclude  that  no  indebtedness 
was  contemplated  to  flow  fi*om,  or  was 
created  by,  the  contract.  These  consider- 
ations And  their  support  not  only  on  rea- 
son and  logic,  but  also  on  authority  de- 
rived from  adjudications  ot  courts  of  last 
resort.  Weston  v.  Syracuse,  17  N.  Y.llO; 
City  of  'Valparaiso  v.  Gardner,  97  Ind.  1. 

Ot  course,  in  thus  contracting,  the  city 
Incurred  pecuniary  liability,  just  as  a  nat- 
ural person  becomes  liable  in  purchasing 
goodH  oi^  commodities,  or  In  securing  the 
privilege,  by  use  or  consumption,  ot  any 
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needed  object,  thing,  or  commodity;  and 
the  liability  becomes  exigible  from  month 
to  month,  as  the  llghta  contracted  tor  are 
shown  to  have  been  lumlshed  and  oper- 
ated by  the  company.  But  the  very  stip- 
ulation which  creates  the  liability  is  In  it- 
self a  provision  of  the  means  of  paying  the 
same.  As  It  appears  from  the  stipnlatlon 
hereinabove  transcribed,  the  city  obligates 
Itself  to  annually  provide  in  its  budget  the 
means  of  discharging  its  pecuniary  liabil- 
ity under  the  contract  for  each  ensuing 
year.  How  else  could  the  city  have  pos- 
sibly provided  for  the  means  necessary  to 
pay  for  its  annual  supply  of  gas,  or  for 
any  other  neede<l  and  Indispensable  com- 
modity, but  out  of  its  annual  revenues, 
and  by  means  of  a  budget  framed  in  ac- 
cordance with  the  positive  mandate  of  the 
law?  We  iinow  of  no  other  mode,  and 
we  have  been  referred  to  none.  It  is  use- 
less to  refer  to  or  to  analyze,  for  the  pur- 
pose of  distinguishing  the  difference  ex- 
isting in,  the  decisions  quoted  byplain  tiff's 
counsel  on  this  point  of  the  case.  They 
refer  to  bonds,  notes,  and  other  obliga- 
tions,—evidences  of  indebtedness  not  part, 
but  clearly  outside,  of  annual  expenditures 
of  city  revenues  for  necessary  costs  of  mu- 
nicipal governments.  They  can  have  no 
possible  application  to  a  case  involving  a 
contrast  for  lighting  a  city,  and  the  mode 
of  paying  for  the  same.  Hence  we  feel  safe 
to  conclude  that  the  contract  under  dis- 
cussion is  not  amenable  to  the  prohibi- 
tion contained  In  section  2448  of  the  Re- 
vised   Statutes.    Cole  v.  CSty  of  Shreve- 

port,  41  La.  Ann. ,  6  South.  Rop.  688. 

2.  On  the  question  of  the  alleged  legal 
capacity  of  the  city  to  malce  the  contract 
herein  assailed,  the  contention  seems  to 
be  restricted  to  Its  want  of  power  to  make 
what  is  known  In  jurisprudence  as  a  "time 
contract, "  or  a  contract  for  its  supply  of 
light  for  more  than  one  year.  The  munic- 
ipal authority  to  contract  for  a  supply  of 
light  is  derived  from  the  charter  generally 
designated  as  "Act  No.  20  of  1882."  Sec- 
tion 7  reads:  "The  council  shall  have 
power,  and  it  shall  bo  their  duty,  to  pass 
such  ordinances,  and  to  see  to  their  faith- 
ful execution,  as  may  be  necessary  and 
proper  •  •  •  to  light  the  streets, 
wharves,  landings,  and  public  squares. " 
That  clause,  of  itself,  contains  no  limita- 
tion or  restriction  to  the  power  therein 
conferred  in  general  and  sweeping  terms. 
But  the  argument  is  that  Iherestriction  is 
to  be  found  in  sections  63  and  64  of  the 
charter.  The  first  of  these  sections  re- 
quires the  council  to  meet  in  December  of 
each  year  lor  the  purpose  of  levying  an 
annual  and  uniform  tax,  and  of  regulat- 
ing licenses.  The  other  clause  has  refer- 
ence to  the  annual  budget  of  revenues  and 
expenses,  and  prescribes  the>  time  and 
mode  of  making  and  publishing  the  same. 
It  is  clear  that  neither  can  be  fairly  con- 
strued as  importing  or  even  Inferring  the 
prohibition  contended  for  by  plaintiffs 
counsel.  It  is  evident  that  the  contract 
under  discussion  was  framed  with  special 
reference  to  the  legal  requirements  con- 
tained in  thesevery  sections.  By  entering 
Into  a  contract  for  more  than  one  year  for 
I  commodity  or  other  suppl.r,  the  city 
council  Is  not  amenable  to  the  charge  that 


it  restricted  its  legislative  power.  The 
power  to  legislate, conferred  upon  theclty 
by  its  charter,has  reference  to  its  authori- 
ty to  legislate  forgovernmental  functions, 
such  as  passing  and  enforcing  ordinances 
to  govern  itself  and  others  under  what  ii 
known  as  the  "police  power;"  and  iti« 
distinct  from  the  powerto  contract, whicb 
is  similar  in  its  effects  to  the  right  of  con- 
tracting as  exercised  by  natural  persons. 
Hence  the  rules  of  law,  and  the  principiee 
settled  in  jurisprudence,  which  prohibit  a 
municipal  corporation  from  legisiatingfut- 
ure  restrictions  to  its  own  legislative  pow- 
er, are  not  applicable  to  a  time  contract 
entered  into  bysuch  a  corporation.  These 
views  find  sanction  and  ample  support 
from  numerous  decisions  rendered  by 
courts  of  last  resort  in  ourslster  states  on 
preelsel.y  similar  questions.  See  Indianap- 
olis V.  Gas-Light  Co.,  66  Ind.  396;  Weston 
V.  Syracuse,  17  N.  Y.  110;  City  of  Valpa- 
raiso V.  Gardner,  97  Ind.  1 ;  Water-Works 
Co.  V.  Atlantic  City ,  6  Atl.  Rep.  24.  The  rule 
as  established  by  jurisprudence  seems  to 
be  that.  In  the  absence  of  special  legisla- 
tive prohibition  or  restriction,  a  munici- 
pal corporation  vested  with  the  general 
powerto  make  a  contract  for  the  supply 
of  gas,  or  for  any  other  commodity,  has 
the  rit^ht  to  make  it  according  to  its  own 
discretion  as  to  its  prudence  or  good  poli- 
cy, within  the  limits  of  its  franchise,  in- 
cluding the  power  to  make  it  for  more 
tlian  one  year,  if,  by  thus  contracting,  it 
believes  that  better  terms  or  lower  rates 
can  be  obtained.  After  a  thorough  exam- 
ination of  our  legislation  on  the  subject, 
and  an  exhaustive  study  of  our  own  Re- 
ports, we  find  no  law,  reason,  or  authori- 
ty which  would  justify  us  in  removing  the 
present  case  from  the  effect  of  this  general 
rule. 

Great  reliance  is  placed  by  plaintiff's 
counsel  on  the  decision  in  the  case  of  Gar- 
rison V.  City  of  Chicago,  7  Biss.  480,  in 
which  the  court  refused  to  enforce  a  time 
contract  for  gas  made  by  the  city  of  Chi- 
cago. But  the  law  governing  that  con- 
tract affords  an  easy  mode  of  distinguisb- 
ing  its  leading  features  from  the  case  now 
under  discussion.  That  decision  was  con- 
sidered in  the  Indianapolis  case  herein 
quoted,  in  which  a  time  contract  for  gas 
also  was  judicially  recognised  aJ9  legal. 
We  can  make  no  better  answer  to  the  con- 
tention here  than  by  quoting  the  follow- 
ing language  from  the  supreme  court  of 
Indiana:  "That  case,  relied  upon  by  the 
appellant's  counsel,  does  not  seem  to  us  to 
support  their  views.  That  was  upon  a 
contract  made  by  the  gas  company  with 
the  city  of  Chicago  to  furnish  the  city  with 
gas  for  ten  years.  At  the  time  the  con- 
tract was  made,  •  •  •  the  charter  of 
the  city  contained  a  provision  that  no  con- 
tract should  be  made  by  the  city  Involv- 
ing any  expense,  unless  an  appropriation 
was  previously  made  to  meet  it;  and  the 
comptroller  was  required,  in  May  of  each 
year,  to  submit  an  estimate  of  the  amount 
necessary  to  defray  the  expenses  of  the  city 
for  tlie  current  fiscal  year.  No  such  appro- 
priation was  previously  made,  and  the 
court  puts  the  case  expressly  on  that 
ground,  in  tiie  following  words:  'The 
question  to  bedetermlned  Is  whether  there 
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was  a  reasonable  necessity  on  the  part  of 
the  city  council  to  extend  the  contract  in 
controversy  here,  aud  which  will  now  be 
mentioned,  for  ten  years  from  its  date; 
there  being  no  appropriation  made  com- 
mensurate with  the  obligations  of  the 
contract.'" 

"We  note  the  warning:,  by  way  of  argu- 
ment of  plaintiff's  counsel,  against  the 
d  anger  of  such  power  in  the  hands  of  the 
city  council,  and  of  the  imminent  abuse  of 
the  same.  But,  when  the  power  is  once 
shown  to  exist  In  the  municipal  corpora- 
tion, courts  are  powerless  to  regulate  its 
exercise,  or  to  dictate  what  particular  cbn- 
tractsbould  orshoaldnot  bemade  orjustl- 
fled.  It  was  under  that  rule  that  this 
court  declined  to  examine  the  wisdom  or 
reasonableness  of  the  contract  assailed  in 
the  recent  case  of  Conery  v.  Water- Worlcs 
Co.,  ante,  8,  not  yet  offlcially  reported. 
The  necessity  of  restrictions  to  the  con- 
tracting power  of  municipal  corporations 
Is  of  the  province  of  the  legislature,  and 
not  of  the  judicial  department  of  the  state 
government. 

Judgment  affirmed. 

(42  La.  Ann.  S3Z)         

Succession  of  Moore. 

(Supreme  Court  of  Louigiana.    Feb.  10, 1890. 
42  La.  Ann.) 

Appeai^-Pbesumptioss  — Successions  —  Sbttlb- 
MEyr. 

1.  When  the  record  contains  no  note  of  evi- 
dence we  will  presume,  in  Bccordance  with  estab- 
lished precedents,  that,  in  rendering  judgment,  the 
jndge  a  quo  proceeded  upon  proper  evidence. 

2.  Parties  are  neither  required  to  have  their 
evidence  reduced  to  writing,  nor  to  see  to  it  that  a 
note  is  made  of  the  evidence  which  is  introduced. 

3.  The  ascertainment  oi  the  disposable  portion 
and  of  the  legitime  of  the  heirs  are  incidents  of  the 
settlement  of  a  succession,  and  must  he  fixed  be- 
fore it  is  wound  up,  and  its  property  turned  over 
to  the  nsufruotuary  or  heirs. 

OR  BEHEARIKO. 

1.  In  order  to  determine  the  disposable  portion 
of  a  succession  and  the  legitime  of  the  heirs,  the 
amount  of  donations  inter  vivos  is  flctitloasly  add- 
ed to  the  property  belonging  to  the  donor,  at  the 
time  of  bis  death.  But  if  the  property  be  held  in 
community  between  the  surviving  wife  and  the 
deceased,  and  the  donation  be  from  the  latter  to 
the  former,  this  fictitious  addition  of  the  amount 
of  the  donation  must  be  made  to  the  active  mass 
of  the  commanity,  and  not  to  the  donor's  separate 
estate.  The  donation  cannot  change  the  character ' 
or  amount  of  the  respective  rights  of  the  spouses, 
in  the  matrimonial  community. 

2.  In  case  the  husband,  as  the  head  and  master 
of  the  community,  matces  in  favor  of  his  wife, 
from  the  commuMty  property,  an  excessive  dona- 
tion, which  is,  on  charges  preferred  by  his  heirs 
after  his  decease,  reduced,  and  the  excess  ordered 
to  be  returned,  held,  that  this  excess  must  he  re- 
tamed  to  the  active  mass  of  the  commanity,  and 
not  to  the  donor's  separate  estate. 

{ayUabus  by  the  Cowrt.) 

Robert  J.  Bug€,  for  appellants.  T,  J. 
Semmea  and  ilfr.  Legeodre,  for  appellee. 

Watkinb,  J.  Appeal  from  the  civil  dis- 
trict court,  parish  of  Orleans. 

On  the  15th  of  June,  1888,  Mrs.  Agnes 
Jane  Moore  filed  an  account  in  the  sncces- 
Blon  of  her  husband,  John  T.  Moore,  ex- 
hibiting a  statement  of  the  property  of 
'Which  her  husband  died  possessed,— all 
of  which  was  community, — of  the  amounts 
T.7so.no.21— 36 


paid  in  legacies,  and  expenses ;  and  of  the 
amounts  proposed  to  be  paid  by  the  com- 
munity to  the  spouses,  respectively,  and 
in  the  settlement  of  the  separate  estate  of 
the  deceased.  She  prayed  that  the  ac- 
count be  confirmed,  and  that  she  be  recog- 
nized as  owner  of  one-half  of  said  com- 
munity property,  in  her  capacity  as  sur- 
viving widow  in  community,  and  also  as 
owner  of  one-third  of  the  remaining  one- 
balf,  under  the  will  of  her  husband,  sub- 
ject to  the  future  adjustment  of  the  legi- 
time otth^tonxA  heirs,  when  the  time  for 
partition  shall  arrive.  She  further  prayed 
that  she  be  recognized  as  the  usufructuary 
of  the  remainder  of  the  one-half  of  the 
property  inherited  by  the  forced  heirs,  and 
that  her  possession  of  all  said  community 
property,  in  her  said  capacity,  be  recog- 
nized. She  caused  Julia  Moore,  a  ma]or, 
and  the  minors  Hicliey  and  Flamagan,  to 
be  cited.  The  other  heirs  approved  the 
account  and  demands  of  the  petitioner.  In 
their  entirety.  The  cited  heirs  opposed 
the  homologation  of  the  account  on  the 
ground  that  it  did  not  fix  the  amount  of 
the  disposable  portion  of  the  succession 
and  property  of  the  deceased,  nor  the  re- 
spective shares  of  opponents;  and  in  other 
particulars,  requiring  no  mention.  The 
prayer  of  the  opposition  is,  "that  the  said 
Mrs.  Agnes  Jane  Moore,  individually  ahd 
as  executrix, etc., be  ordered"  to  so  amend 
her  account  as  to  conform  thereto. 

On  the  trial  this  opposition  was  rejected 
and  disallowed,  and  the  account  homolo- 
gated. The  petitioner  was  recognized  as 
owner  of  one-half  of  the  community  prop- 
erty, in  her  capacity  as  surviving  widow, 
and  of  one-third  of  the  remaining  half,  un- 
der thewlll  of  her  deceased  husband,  "sub- 
ject to  the  future  adjustment  of  the /e^g'/- 
tlme  of  the  forced  heirs,  when  the  time  for 
partition  shall  arrive;"  and  as  usufruc- 
tuary of  so  much  of  the  remaining  one-halt 
as  may  be  inherited  by  the  forced  heirs. 
Her  right  of  possession  of  the  whole  was 
recognized  as  taking  effect  at  the  date  of 
her  husband's  death.  Opponents  applied 
for  a  new  trial,  on  the  ground  that  the 
judgment  rendered  Is  contrary  to  law  and 
the  evidence;  and,  further,  because  the 
court  erred  in  holding  that  the  fixing  of 
the  disposable  portion  should  be  post- 
poned until  the  time  for  making  a  parti- 
tion shall  arrive.  The  motion  was  to  the 
effect  that,  under  the  law,  and  our  recent 
opinion  in  Succession  of  Moore.  40  La. 
Ann.  531,  4  South.  Rep.  460,  In  this  succes- 
sion, the  amount  of  the  disposable  portion 
must  be  fixed  now.  For  the  purposes  of 
this  motion  the  entire  record  In  that  case 
was  made  a  part  of  It.  Opponents'  theory 
Is  tliat  they,  as  forced  heirs  of  deceased.  In 
that  case  sued  for  a  reduction  of  the  testa- 
mentary donations  mentioned  In  their  an- 
cestor's will,  and  that  It  was  therein  de- 
cided that  a  reduction  must  be  made,  and 
how  It  must  be  made;  and  that  the  fact 
that  their  inheritance  Is  burdened  with  a 
right  of  usufruct  does  not  deprive  them,  as 
forced  heirs,  of  the  right  of  having  the 
amount  of  their  inheritance  at  once  deter- 
mined. The  court  held  that. "  the  law  and 
the  evidence  being  In  favor  of  the  defend- 
ant in  rule, "  it  must  be  dismissed.  There- 
upon  the  opponents  appealed. 
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1.  The  first  question  presented  and  arxed 
on  the  part  ot  the  accountant  and  appel- 
lee is  one  of  practice,  and  that  is,  whether, 
in  the  state  of  the  record  n-e  haveoutllned, 
we  can  examine  and  revise  the  Judgment 
appealed  from.  The  statement  of  the  ap- 
pellee's counsel  is,  substantially,  that  the 
mortuary  proceedings  and  proof  in  the 
succession  of  John  T.  Moore  were  not 
offered  and  filed  in  evidence  on  the  original 
trial  of  the  account,  ajad  that  same  were 
not  considered  by  the  Judg^  a  quo  in  de- 
termining the  Issues  before  him ;  and  his 
contention  Is  that,  although  they  were 
considered  on  the  hearing  of  the  motion 
for  a  new  trial,  this  appeal  is  prosecuted 
from  that  refusal,  and  nothing  can  be  de- 
cided. Oh  the  other  hand,  appellants' 
counsel  contend  that  the  account  and  op- 
position were  received  and  treated  by  the 
judge  H  quo  as  integral  parts  of  the  orig- 
inal suit  for  reduction,  and  all  proceedings 
as  parts  of  the  record.  That,  on  the  trial 
of  the  rule  for  a  rehearing,  counsel  for  ap- 
pellee objected  to  such  record  and  mort- 
nary  proceedings  being  considered,  and 
his  objections  were  overruled ;  but  be  re- 
tained no  bin  of  exceptions  thereto.  The 
record  furnishes  no  solution  of  the  ques- 
tion. It  contains  no  bill  of  exceptions, 
and  no  note  of  evidence  offered  on  the 
trial.  Theoriginal  record  appears  annexed 
to  the  transcript  of  apiieal.  Thetwocases 
cited  by  appellee's  counsel  as  authori- 
ty (Brooks'  Syndics  v.  Weyman,  8  Mart., 
La.,  16,  and  Walton  t.  Insurance  Co.,  2 
Rob.,  La.,  662)  are  inapplicable.  Those 
were  Jury  cases,  in  which  motions  for  new 
trials  were  entertained  and  refused  before 
Judgments  had  been  signed,  aud  appeals 
at  once  taken  therefrom  were  dismissed, 
as  a  matter  of  course.  But,  in  the  instant 
case,  a  final  Judgment  was  rendered  and 
signed  before  the  appeal  was  taken,  and 
the  Judge's  ruling  on  the  application  for  a 
new  trial  is  receivable  here,  as  any  other 
incident  of  the  case.  The  whole  case  is 
before  us,  and  we  must  take  cognizance  of 
the  record  as  we  find  it,  and  decide  the 
issues  presented.  We  must  assume  that 
the  Judge  a  quo  had  before  him  sufilcient 
evidence  to  Justify  his  undertaking  to  de- 
cide them,  and  Intelligently  to  do  so.  This 
rule  was  approved  by  us  in  Nugent  v. 
Stark  84  La.  Ann.  628,  and  by  our  prede- 
cessors in  numerous  cases.  In  Simmons 
V.  Howard,  23  La.  Ann.  504,  they  say: 
"We  find  no  note  of  evidence  in  the  record. 
In  such  a  case  we  will  presume  the  court  a 
quo,  in  rendering  its  Judgment,  proceeded 
on  proper  evidence."  Bank  v.  Biingier,  22 
La.  Ann.  118;  Smith  v.  City  ot  New  Orleans, 
24  La.  Ann.  20;  State  v.  De  Monasterio, 
26  La.  Ann.  734;  Succession  of  Filcher,  39 
La.  Ann.  362, 1  South.  Rep.  929.  The  par- 
ties were  not  required  to  have  their  evi- 
dence reduced  to  writing,  or  to  see  that  a 
note  was  made  of  the  evidence  introduced. 
It  was  competent  for  them  to  have  secured 
a  statement  of  facts.  Code  Prac.  arts.  602, 
603;  Hen.  Dig.  80.  But  the  record  now 
before  us  stands  in  its  place.  The  whole 
of  it  and  the  laortuaria  are  before  us.  The 
Judge  a  quo  passed  upon  it,  and  decided 
on  the  merits  of  the  case,  and  "  by  reason 
ot  the  law  and  the  evidence"  dismistted  the 
opposition,  as  his  decree  recites.    The  is- 


sues of  law,  as  well  as  of  fact,  are  distinct- 
ly made.  "The  appellee  has  not  moved  for 
a  dismissal  of  the  appeal,  but  has  Joined 
issue,  and  her  counsel  have  presented  us 
with  an  oral  and  printed  argument,  and 
demand  an  affirmance  of  the  Judgment  ap- 

Sealed  from  on  a  hearing  on  the  merits. 
>ur  affirmation  of  that  decide  would  oper- 
ate res  Judicata  as  to  opponents'  de- 
mands. Granger  v.  Singleton,  32  La.  Ann. 
898.  In  case  we  feel  authorised  to  adjust 
tlie  amount  of  the  disposable  portion,  ap- 
pellee's counsel  concedes  the  sufficiency  of 
the  evidence  in  the  record  before  us,  and 
says  "there  is  no  error  in  the  figures,  as  to 
values."  If,  then,  the  questions  are  such 
as  we  can  decide,  it  is  our  duty  to  examine 
and  decide  them  rather  than  turn  oppo- 
nents around  to  another  action  for  the  as- 
certainment of  their  rights.  In  any  event 
they  are  entitled  to  that. 

2.  Appellee's  counsel  do  not  argue,  oral- 
ly or  in  brief,  the  question  of  opponents' 
right  to  have  the  amount  to  the  dis|>08»> 
ble  portion  of  the  deceased's  fortune  fixed 
and  determined  now.  At  any  rate  the 
competency  of  the  conrt  to  do  so  is  not 
doubted  by  them.  The  questions  present- 
ed in  the  account  and  the  accompanying 
petition  seem  to  necessitate  the  present 
determination  of  the  amount  of  the  dis- 
posable portion,  the  ascertainment  of  the 
reduction  to  be  made  of  the  legacies,  and 
the  fixing  of  the  amount  of  the  legitime  of 
opponents,  as  forced  heirs  of  the  deceased. 
Tlie  accountant's  petition  demands,  and 
the  Judgment  awards  to  her,  the  owner- 
ship ot  one-half  of  the  community  proper- 
ty, as  surviving  widow ;  one-third  of  the 
remaining  one-half,  under  the  will  of  the 
deceased ;  and  the  usufruct  of  so  much  of 
the  share  of  the  deceased  as  may  be  Inherit- 
ed by  all  the  heirs.  The  judgment  also 
recognizes  her  right  of  possession  from  the 
date  of  the  death  of  her  deceased  partner 
in  community.  Why  should  the  amount 
of  the  le/fltlme  of  the  heirs  be  relegated  to 
future  adjustment,  or  deferred  until  the 
time  for  making  a  partition  among  the 
heirs  shall  arrive?  It  was  certainly  Just 
as  competent  for  the  court  to  decide  ona 
question  as  the  other.  The  heirs  were 
quite  as  much  entitled  to  have  their  rights 
and  Interests  determined  as  the  widow 
had.  The  Code  declares  that  forced  heirs 
can  sue  for  the  reduction  of  excessive  do- 
nations, whether  Inter  vivos  or  mortis 
causa, "  on  the  death  of  the  donor  or  testa- 
tor." Rev.  Civil  Code,  art.  1504.  It  also 
declares  that  actions  "for  the  reduction  cA 
excessive  donations  "are  prescribed  in  five 
years.  Id.  art.  8542.  The  death  of  the 
donor  or  testator  is  the  date  from  which 
this  prescription  begins.  It  Is  therefore 
manifest  that  the  law  contemplated  the 
institution  of  such  suit,  without  reference 
to  the  usufruct  of  the  surviving  parent  of 
the  forced  heirs ;  that  such  an  issue  is  to 
bedetermined  in  the  mortuarfa,  aud  before 
the  succession  of  the  deceased  is  wound  up 
and  the  pioperty  surrendered  Into  the  pos- 
session of  the  usufructuary,  and  which 
cannot  be  done  until  the  snccesslon  debts 
and  charges  are  paid,  Inclnding,  of  course^ 
special  legacies ;  and  we  conceive  that  the 
reduction  of  donations  Inter  vivos  must 
be  likewise  determined.    Indeed,  we  deem 
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It  very  qaestionable  whether  the  utile  tent- 
pva  does  not  pans  with  the  closing  ot  the 
BucceBBion,  and  the  transmission  of  the 
property  to  the  heirs  of  deceased.  For 
the  BurvlvoE's  usufruct  Is  of  property  in 
kind,  and  not  of  a  saccessiou.  The  ac- 
count under  consideration  carries  as  a 
credit  the  sum  of  $10,000,  being  thearaount 
ot  two  special  legacies  the  executrix  has 
discharged,  but  it  makes  no  men  tion  what- 
ever of  the  donation  later  vivos  of  $100,000 
in  Cnited  States  goverment  bonds  in  fa- 
vor of  the  accountant.  Tbeeffectof  the  de- 
cree is  to  recognize  the  surviving  widow's 
jrights  of  possession  and  usufruct  of  the 
property  of  the  deceased,  and  her  right  of 
detaining  those  bonds  in  her  possession 
until  her  death  or  marriage;  and  to  rele- 
gate opponents  to  a  future  Iitif>:ation,  in 
partitioning  the  property,  to  settle  their 
right  of  reduction.  Clearly,  such  a  course 
is  impracticable,  and  nut  the  one  contem- 
plated by  law.  We  ai*  of  the  opinion  the- 
reduction,  If  any,  should  be  made  now, 
and  before  the  succession  of  deceased  is 
dosed. 

8.  There  is  no  doubt  of  the  fact  that  one 
of  the  objects  to  be  attained  by  the  con- 
testation of  the  oxjponents  in  the  iSucces- 
Bton  of  Moore,  40  La.  Ann.  581, 4  South. 
Hep.  460,  was  to  obtain  either  the  revoca- 
tion or  reduction  of  the  donation  Inter 
WKO.sofflOO,0001nfavorofMrs.Moore.  It  Is 
so  stated  in  precise  terms  in  our  opinion 
in  that  case.  For,  say  the  court,  one  of 
the  objects  of  this  litigation  is  to  have  it 
judicially  declared  "that  the  donations  of 
securities  and  cash  made  by  the  deceased 
to  bis  wife,  in  New  York  and  New  Orleans, 
are  nalllties,  and  it  not  such,  ai-e  esces- 
sive,  and  should  be  reduced  to  the  legal 
quantum. "  They  say  the  defense  is  "  that 
the  donations  attacked  are  valid, "  and 
that  the  judgment  therein  appealed  from 
held  that  they  were  simulated.  The  valid- 
ity of  those  donations  was  maintained  by 
that  opinion, but  it  declares  that  "it  is  be- 
yond all  dispute  that  the  plaintiffs  wno 
are  forced  heirs  have,  by  the  law,  the  right 
to  bring  an  action  in  reduction."  For, 
say  the  court,  "it  is  manifest  that,  unless 
they  enjoyed  that  privilege,  the  exercise  of 
which  is  optional  with  them,  the  articles 
ot  the  Code  which  prohibit  excessive  do- 
nation, when  there  exist  forced  heirs, 
would  be  dead  letters,— nay,  read  out  of 
the  book  altogether."  The  court  con- 
cludes its  examination  of  this  branch  of 
the  case  thus:  "There  is  no  proof  in  the 
record,  that  we  have  been  able  to  discover, 
establishing  the  value  of  the  bonds  at  the 
death  of  Moore,  and  there  is  no  specific  ar- 
gument or  prayer  on  the  subject  that  can 
Jtistify  a  decision,  presently,  of  the  ques- 
tion whether  the  donations  exceed,  or  not, 
the  disposable  portion,  so  that  this  mat- 
ter must  bo  left  open  for  future  considera- 
tion, and  determination  in  other  proceed- 
ings."  The  donation  to  Mrs.  Moure  of 
9»,835.57,  which  figured  in  that  case,  has 
been  abandoned,  and  thedonatlon  of  $100,- 
OOO  of  bonds  alone  remains  for  discussion. 
It  Is  evident  that  Mrs.  Moore's  counsel  in- 
-tended  to  obtain  the  homologation  of  a 
final  account,  and  terminate  her  trust  as 
executrix ;  for  it  has  been  frequently  held 
-that  by  this  means  only  could  she  be  thus 


relieved.  Succession  of  Frazier,  86  La. 
Ann.  882,  and  other  cases.  Her  right  to 
relief  bad  to  be  determined,  as  a  conditiim 
precedent  to  her  possession  as  owner  and 
usufructuary,  bemg  recognized.  We  think 
that  the  question  of  the  reduction  of  the 
one  hundred  thousand  dollar  donation 
was  correctly  raised  on  the  trial  of  the 
final  account,  and,  being  thus  raised,  it 
was  such  "other  proceeding"  as  was  con- 
templated in  our  former  opinion,  and 
within  the  option  of  opponents.  As  we 
said  in  Succession  of  Frasier,"  These  arc 
all  consecutive  proceedings  in  the  same 
judicial  course,  viz.,  the  Succession  of 
John  Frazier;"  so  we  may  say  In  this 
that  these  are  all  consecutive  proceedings 
in  the  Succession  of  Moore.  On  the  main 
issue,  appellee's  counsel  say  in  their  brief, 
"there  is  no  error  in  the  figures  as  to  val- 
ues, but  there  is  error  as  to  the  mode  of 
adjustment."  Page  2.  Of  the  error  in 
the  mode  of  adjustment  they  say :  "The 
donations  were  of  community  property, 
and  came  out  of  the  community,  and, 
therefore,  only  one-half  is  to  be  returned 
to  the  estate  of  the  deceased.  Dickson  t. 
Dickson.SS  La.  Ann.  1876. "  The  principles 
ot  law  applicable  to  collations  to  be  made 
among  heirs  of  an  estate  are  not  appli- 
cable here;  and  the  question  under  consid- 
eration in  the  Ulckson  Case  was  that  as 
to  "collations  to  be  made  by  the  several 
heirs."  On  this  question  the  court  ex- 
pressed the  opinion,  in  Succession  of 
Moure,  that  "the  widow,  not  being  an 
heir,  cannot  be  required  to  collate,  it  the 
donations  exceed  the  disposable  portion. " 
They  further  say:  "It  is  because  of  that 
right  of  action  that  the  law  provides  that, 
in  determining  the  question  ot  reduction, 
the  property  disposed  ot  later  vivos  must 
be  fictitiously  added  to  that  belonging  to 
the  donor  at  The  time  of  his  death,  and 
appraised  at  its  value  then.  Rev,  Civil 
Code,  arts.  1285, 1505.  It  is  also  emphat- 
ically provided,  in  calculating  the  dispos- 
able portion,  that  all  the  property  donated 
or  bequeathed  by  the  deceased  must  be  in- 
cluded, whether  given  to  the  cliildren,  to 
relations,  or  to  strangers.  Id.  art.  1234. " 
That  case  furnishes  a  good  Illustration  of 
that  rule  of  law,  because  the  widow 
claimed  ownership  of  one-halt  ot  all  the 
property,  in  her  own  right,  and  ot  the  dis- 
posable portion,  under  the  will,  and  as  the 
usufructuary  of  the  legitime  of  the  heirs. 
The  opinion  is  to  the  effect  that  neither 
question  can  be  determined  until  the 
amountof  the  donations /of  er  r/vosis  ficti- 
tiously returned  into  the  succession,  and 
that  that  could  not  be  done  until  the  value 
ot  the  United  States  government  bonds 
was  ascertained.  This  has  been  done. 
The  widow  is,  therefore,  entitled  to  one- 
half;  the  heirs  are  entitled  to  two-thirds 
ot  the  other  one-half,  as  their  legitime;  the 
remaining  one-third  of  one-half  is  the  dis- 
posable portion,  from  which  special  lega- 
cies must  be  first  paid,  and  to  the  residue 
ot  which  the  widow  Is  entitled,  as  univer- 
sal legatee,  it  it  be  in  excess  of  donations, 
and,  if  It  fall  short  of  them,  they  must  be 
correspondingly  reduced.  To  arrive  at  a 
proper  adjustment  ot  the  disposable  por- 
tion, as  well  as  of  the  legitime  of  the  heirs, 
the  value  of  the  government  bonds  must 
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be  fictitiously  returned  to  the  active  mass 
ol  the  community,  so  that  from  the  whole 
a  proper  deduction  can  be  made  of  the 
community  debts  and  charges,  and  the 
not  value  of  community  assets  ascer- 
tained. It  can  then  be  apportioned  on 
the  basis  suggested  above.  Inasmuch  a4S 
the  proved  value  of  the  government  bonds 
Is  shown  to  be  fl26,000,  we  will  take 
that  as  the  correct  amount  to  be  ficti- 
tlously  returned.  The  following  Is  the 
proper  computation,  vl«. : 
Total  assets  of  community  inventoried  tS84,090  05 
Value  of  bonds  returned 126,000  00 

$410,000  05 
Community  debts 11,480  66 

ITet  oommnnlty  assets 1399,609  3ft 

Widow's  one-half  Interest 199.804  69 

The  net  amount  of  deceased's  estate  Is 
composed  of  one-balf  of  community 
assets tl99,804  69 

And  his  separate  estate. 7,000  00 

Aggregating. $206,804  69 

Disposable  portion  of  one-third 68,934  89 

Tholegmme  of  two-thirds $187,869  80 

Of  this  sum  each  one  of  the  nine  branch- 
es are  entitled  to  one-ninth,  aggregating 
fl5,8l8.86,  and  to  each  of  said  nine  heirs' 
share  the  usufruct  of  the  widow  attaches. 
These  amoun  tis  are  represen  ted  by  cash,  and 
property  In  kind,  as  stated  in  the  invento- 
ry, and  which,  on  settlement  among  the 
parties,  at  the  termination  of  the  usufruct, 
are  to  be  restored  in  kind,  at  the  original 
appraisement  thereof.  It  is  therefore  or- 
dered and  decreed  that  the  judgment  ap- 
pealed from  be  so  amended  as  to  fix  the 
disposable  portion  at  the  sum  of  f  68,934.89; 
the  amount  of  the  legitime  of  the  heirs  at 
fl37,869.80;  and  the  respective  portions 
of  the  nine  heirs,  severally,  at  $16,318.86. 
It  is  further  ordered  and  decreed  that,  as 
thus  amended,  the  decree  of  the  Judge  a 
quo  be  afilrmed,  costs  to  be  taxed  against 
the  succession. 

Fbnneb,  J.,  absent. 

ON  APPLICATION  FOB  BBHEARINO. 

Watkinb.  J.  Appellants'  counsel  invite 
our  attention  to  the  fact  that  the  dona- 
tion Inter  vivoa  to  Mrs.  Olbbons,  of  f  5,850, 
is  omitted  from  our  calculation,  and  that 
its  inclusion  would  make  adifference  in  op- 
ponents' favor.  They  also  insist  that  our 
opinion  errs  in  returning  the  amount  of  the 
value  of  donation  of  f  100,000  of  govern- 
ment bonds  to  the  community,  and  claim 
tht  it  should  be  returned  to  the  estate  of 
the  donor,  according  to  Rev.  Civil  Code, 
arts.  1504, 1505. 

The  section  of  the  Code  in  which  those 
articles  are  Included  treats  of  "the Reduc- 
tion of  the  Donation  whether  Inter  Vivos, " 
etc.,  in  general  terms.  In  It  no  mention  is 
made  of  separate  or  community  property. 
The  latter  article  reads  thus:  "To  deter- 
mine the  reduction  to  which  the  dona* 
tions,  either  inler  vivos  or  mortis  causa, 
are  liable,  an  aggregate  is  formed  of  all 
the  property  belonging  to  the  donor  or 
testator  at  the  time  of  his  decease;  to 
that  is  flctltionsiy  added  the  property  dis- 
posed of  by  donation  Inter  rivoa,"  etc 


What,  then,  is,  or  was,  the  pr«>perty  wbteh 
belonged  to  the  donor,  .lohn  T.  Moore,  at 
the  time  of  his  decease?  It  is  everywhere 
conceded  and  admitted  that  all  of  the 
property  belonged  to  the  co^imunlty,  ex- 
cept the  sum  of  f7,000,  specified  as  his  sep- 
arate estate.  Of  course  one-half  only  of 
the  community  property  belonged  to  him 
at  the  time  of  his  death,  and  formed  a 
part  of  his  succession,  "rhe  community 
consists  of  the  fruits  and  profits  of  the  re- 
ciprocal labor  and  industry  of  both  hus- 
band and  wife,  and  of  the  estates  they 
may  acquire  during  the  marriage.  Id. art. 
2402.  This  would  be  presumably  the  case 
as  to  the  property  of  Mr.  and  Mrs.  Moore, 
in  the  absence  of  proof  to  the  contrary, 
and  independently  of  any  admission. 
Then  It  necessarily  follows  that  the  f  100,- 
000  of  United  States  bonds  were  communi- 
ty property  at  the  time  the  donation  was 
made.  It  cannot  be  seriously  contended 
.that  the  donation  bad  the  effect  of  con- 
verting them  into  separate  property,  for 
the  purposes  of  reduction.  It  this  be  true, 
a  donatitm  by  Mr.  Moore  to  his  wife  of  the 
whole  of  the  commonity  property  would 
by  the  same  process  of  reduction  have  con- 
verted it  into  separate  property  and  di- 
vested her  of  her  interest  altogether;  and 
vice  versa.  Nor  does  thiscontention  rest 
on  argument  alone,  for  the  Code  provides 
that  the  husband  "can  make  no  convey- 
ance inter  vivos  by  a  gratuitous  title  of 
the  immovables  of  the  community,  nor  ol 
the  whole,  nor  of  a  quota  of  the  movables, 
unless  it  be  for  the  establishment  of  the 
children  of  the  marriage."  Id.  art.  2404. 
While  this  article  primarily  applies  to 
strangers  and  third  persons,  yet  it  may  be 
applied  with  equal  propriety  to  a  partner 
in  community.  While  "the  husband  Is 
the  head  and  master  of  the  community," 
and  may  dispose  of  It  at  will  or  alienate  its 
effects  by  "  an  onerous  title, "  he  cannot  di- 
vest his  wife  of  her  interest  "  by  a  gratui- 
tous title. "  The  effect  of  this  provision  of 
law  is  that  the  donation  made  by  John 
T.  Moore  to  his  wife  had  the  effect  of 
conveying  only  the  undivided  commu- 
nity half  interest  in  the  bonds  which  he 
owned  and  no  more.  If,  as  counsel  in- 
sists, the  value  of  the  bonds  Is  fictitiously 
added  to  Mr.  Moore's  estate,  and  not  to 
the  community,  the  immediate  effect  of  It 
would  be  to  transpose  from  the  wife  to 
her  husband's  heirs  $63,000,  without  any 
donation  or  testamentary  disposition  to 
that  effect.  Had  the  donation  been  made 
to  a  stranger  the  rule  would  have  been 
]ust  the  same.  Had  Mr.  Moore  made  no 
donation  at  all,  and  the  9100,000  of  gov. 
emment  bonds  remained  on  hand  In  kind, 
certainly  they  would  not  have  been  inven- 
toried as  his  separate  property  at  bis 
death ;  then  in  what  manner  an  excessive 
donation  of  them  can  convert  them  into 
separate  property  is  not  easily  perceived. 
The  quotation  counsel  for  opponents 
makes  from  page  541  of  40  La.  Ann.  and, 
page  465,  4  South.  Rep.,  (Succession  of 
Moore)  announces  no  adverse  doctrine. 
Its  true  meaning  is:  "Themass  of  the  suc- 
cession must  be  composed  of  the  separate 
property  of  the  deceased,  of  his  shnre  of 
the  common  property,  and  of  bto  sl>»re  in 
the  value  of  the  effects  donated  aC  the  time 
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of  his  death.*  We  have  supplied  a  mani- 
fest ^lipsis  by  adding  the  italicized  words. 
It  yv&a  incorrect  to  have  omitted  from 
computation  the  amount  of  the  donation 
to  Mrs.  Gibbons  of  $5,850.  We  think  it 
best  that  we  should  recast  our  calculation 
and  include  it. 

Total  assets  of  community $284,090  05 

Value  of  government  bonds. 126,000  00 

Donation  to  Mrs.  Gibbons. 5,850  00 

Aggregating »415,»40  06 

Community  debts  deducted. 11,480  66 

Net  community  assets. KM04,459  89 

Widow's  one-half. 208,229  69^ 

Net  amount  of  deceased's  estate  is 
composed  of  one-half  of  community 
asseuof C203,229  69>^ 

His  separate  estate 7,000  00 

Aggregating. H«a>9,229  69Jtf 

Disposable  portion  one-third. 69,748  28 

The  legmme  wQl  be «1S9,486  46>^ 

Of  this  sum  each  one  of  the  nine  heirs 
will  be  entitled  to  one-ninth,  or  $15,498.49, 
and  to  each  of  said  nine  heirs'  shares  the 
usufruct  of  the  widow  attaches.  This 
calculation  has  slightly  altered  and  in- 
creased the  respective  shares  of  the  widow 
and  heirs,  and  our  decree  must  be  altered 
so  as  to  correspond  therewith,  but  forthis 
purpose  a  rehearing  is  deemed  unnecessa- 
ry. It  is  therefore  ordered  and  decreed 
that  our  former  decree  be  set  aside  and  re- 
cast ;  and  it  is  f  artber  ordered  and  decreed 
that  the  Judgment  appealed  from  be  so 
amended  as  to  fix  the  disposable  portion 
at  the  sum  of  969,743.23;  the  amount  of 
the  leffitime  of  tbe  heirs  at  $139,486.46;  and 
the  respective  shares  of  tbe  heirs  at  $15,- 
498.49.  It  is  finally  ordered  and  decreed 
that,  as  thus  amended,  said  judgment  and 
decree  appealed  from  be  affirmed,  and  that 
all  costs  be  taxed  against  the  succession. 

Fenneb,  J.,  takes  no  part,  not  having 
participated  in  the  original  decision. 


(42  La.  Ann.  ItS) 

Nbuqabs  et  al,  v.  Citt  or  New  Orleans. 

(Supreme  Court  of  iMMsUma.    Feb.  10,  1890. 
43  La.  Ann.) 

]lmiicn>ijc.  Corporations — Etiseitcbs  o»  Inbbbt- 

EDNE88 — NeGOTIABILITT, 

1.  In  the  absence  of  express  legislative  author- 
ity, a  municipal  corporation  has  no  power  to  utter 
unconditional  obligations  to  pay  money. 

2.  It  may,  however,  issue  evidences  of  liability, 
for  consideration  received;  their  payment  depend- 
ing upon  contingencies,  which  must  nave  liappened 
before  any  right  of  action  can  accrue. 

5.  Certificates  of  indebtedness  filled  in  U)e 
name  of  municipal  creditors  or  bearer,  by  certain 
authorized  city  officials,  are  not  unconditional  ob- 
ligations to  pay,  and  are  not  negotiable  or  trans- 
ferable instruments  which  pass  title  by  mere  de> 
livery,  particularly  when  the  ordinance  sanctioning 
their  issue,  and  which  is  printed  on  the  reverse 
thereof,  requires,  as  acondition  precedent  for  their 
utterance,  that  a  receipt  be  signed  therefor  by  the 
party  therein  named,  and  when  such  signature  has 
not  been  furnished. 

4.  The  manner  in  which  the  oertiflcates  left  the 
city's  possession,  whether  fraudulently  or  not,  and 
the  good  faith  of  tbe  holder  for  value  and  in  due 
course  of  business,  are  no  factors  In  the  case. 

6.  Such  instruments,  even  when  signed  for, 
previous  to  delivery  by  the  city,  are  not  obligations 


to  pay.     They  are  simply  evidences  of  transferable 
ownership,  under  the  ordinance,  and  do  not  entitle 
the  just  owner  to  any  money  to  be  paid  out  of 
funds,  when  any.  In  the  treasury. 
{SyUabtis  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Monroe,  Judge. 

W.  S.  Benedict,  tor  appellants.  Carleton 
Hunt,  City  Atty.,  F.  B.  Lte,  Asst.  aty 
Atty.,  and  Walter  H.  Rogers,  for  appellee. 

Beruudez,  C.  J.  The  question  to  be  de- 
termined in  this  case  involves  the  right  of 
the  plaintiffs  to  recover  from  the  city  ol 
New  Orleans  as  holders  of  certain  certifl- 
cates  of  indebtedness  Issued  by  tbe  comp- 
troller and  mayor,  in  tbe  name  of  the  city, 
under  a  certain  ordinance,  in  favor  of  par. 
ties  named  therein  or  bearer,  and  which  on 
tlieir  face  purport  to  beevidences  of  liabili- 
ty; in  other  words,  whether  such  vouchers 
can  be  assimilated  to  ordinary  promissory 
notes,  state  or  municipal  bonds, and  such 
as  can  be  recovered  upon  by  holders  in 
good  faith  and  for  value,  etc.  Substan- 
tially, the  answer  is  a  denial  of  ownership 
in  plaintiff  and  of  the  right  to  sue,  and  a 
declaration  of  the  worthlessness  of  the  in- 
struments, and  the  assertion,  under  any 
contingency,  of  the  right  of  settling  up, 
equally  destructive  of  the  rights  of  plaintiff. 
From  a  Judgment  of  dismissal  plaintiffs  ap- 
pealed. 

In  April,  1881,  and  in  June,  1883,  ordi- 
nances Nos.  6968  A.  S.  and  347  C.  S.  were 
adopted  by  the  city  council  of  New  Orleans, 
authorizing  the  Issuance  of  certificates  of 
indebtedness  to  certain  creditors  of  the 
city,  to  be  signed  by  the  comptroller  and 
the  mayor.  They  are  to  the  effect  (I) 
that  any  creditor  of  the  city  to  whom  an 
appropriation  has  been  made,  but  in  whose 
favor  the  comptroller  cannot  draw  a  war- 
rant until  there  be  money  Jn  the  treasury, 
to  the  credit  of  tbe  appropriate  amount, 
not  otherwise  appropriated,  shall  be  au- 
thorized upon  demand  to  receive  a  trans- 
ferable certificate  of  ownership  entitling 
him  or  bearer  to  receive  a  cash  warrant; 
(2)  that  the  creditor  shall  sign  a  receipt 
therefor,  stipulating  that  tbe  cash  war- 
rant sball  be  claimed  only  on  the  surren- 
der of  the  certificates,  and  the  acceptance 
of  the  warrants  shall  be  an  acceptance  of 
the  conditions  of  the  ordinance;  (3)  that 
the  warrants  shall  issue  strictly  in  the  or- 
der of  tbe  promulgation  of  the  appropri- 
ating ordinance;  (4)  that  the  certificate 
shall  not  novateor  affect  thenature  of  the 
claim,  but  shall  be  simply  an  evidence  of 
transferable  ownership;  (5)  that  the  cer- 
tificate shall  stateupon  its  face  the  nature 
and  effect  of  its  issue,  with  numbers,  dates, 
and  names,  and  that  upon  its  reverse  the 
ordinance  shall  be  printed. 

Ordinance  374  G.  S.  contains  the  form  of 
the  certificate  mentioned  in  it,  and  which 
reads  as  follows :  "Office  of  the  Comptrol- 
ler. Certificate  of  Ownership  of  Appropri- 
ation. Issued  under  ordinance  Ko.  347  C. 
S.,  approved  26th  June,  1883.  New  Or- 
leans,   ,  188-.    This  Is  to  certify  that 

underordlnance  No. .adopted , 

188-,  the  sum  of  $ has  been  appropri- 
ated to for  and  on  account  of , 

and  the  said or  the  bearer  hereof 

shall  upon  the  surrender  of  this  certificate, 
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and  not  otherwise,  be  entitled  to  receive 
In  the  order  of  the  promulgation  of  said 
ordinance  a  cash  warrant  on  the  treas- 
urer, or  any  fund  In  the  treasury  to  the 
credit  of  the  appropriate  fund,  and  not 
otherwise  appropriated.  It  is  herein  spe- 
cially agreed  to  by  the  holder  of  this  cer- 
tificate that  it  bears  no  interest,  and  shall 
not  novate,  nor  in  any  manner  affect,  the 
nature  of  the  claim  against  the  city  under 
the  ordinance  referred  to,  but  shall  be 
simply  an  evidence  of  transferable  owner- 
ship thereof;  and  whenever  the  ordinance, 
or  that  portion  of  it  to  which  this  certifi- 
cate applies,  is  paid  or  canceled  by  being 
tendered  and  received  In  payment  of  taxes 
when  authorijsed  by  law,  then  this  certifi- 
cate shall   be  surrendered    to   the   ofllce 

of  the  comptroller.    ,  Comptroller. 

,  Mayor. "    The  certificates  sued  on 

are  in  that  form,  and  bear  on  their  revei-se 
a  copy  of  the  ordinance.  Naturally,  the 
blanks  are  filled  up. 

The  right  of  municipal  corporations  to 
borrow  money,  and  to  ipsue  negotiable  se- 
curities, has  frequently  been  questioned; 
and,  although  Judicial  adjudications  on 
the  subject  may  have  considered  it  from 
different  standpuints,  recognising  or  deny- 
ing it  according  to  circumstances.  It  may 
now  be  admitted  as  settled  that  they  can 
do  neither  wlthou  t  express  legislative  sanc- 
tion, or  Irresistible  Implication.  After  re- 
viewing all  the  authorities  on  the  subject, 
Mr.  Dillon  says  that  he  "r3gards  It  as  the 
true  doctrine  that,  as  incidental  to  the  dis- 
charge of  Its  ordinary  corporate  functions, 
no  municipal  or  public  corporation  has 
the  right  to  invest  any  Instrument  it  may 
issue,  whatever  its  form,  with  that  su- 
preme and  dangerous  attribute  of  com- 
mercial paper  which  Insulates  the  holder 
for  value  from  equities  which  attach  to  its 
inception ;"  and  he  adds  that  "this  point 
should  be  guarded  by  the  courts  with  the 
utmost  vigilance. "  Mun.Corp.  §  126.  "The 
consequences  of  recognizing  such  a  power. 
In  the  extravagance  it  will  stimulate.  In 
the  frauds  it  will  engender,  and  in  the  ruin- 
ous Indebtedness  it  will  Inevitably  pro- 
duce, are  alarming  to  contemplate. "  Id. 
§  125,  par.  2.  Further  on  he  says  that,  al- 
though warrants  or  orders  negotiable  In 
form  may  be  made  by  the  proper  munici- 
pal oflBcers,  and  In  many  states  may  be 
transferred  by  delivery  or  indorsement, 
and  the  holder  may  sue  thereon,  yet  they 
are  not  commercial  or  negotiable  paper  in 
the  hands  of  holders,  which  exclude  in- 
quiry into  the  legality  of  their  Issue,  or 
Ereclude  defense  thereto.  They  are  not 
ills  of  exchange.  Section  487.  "Such 
warrants  or  orders  •  •  •  are  not  In- 
tended to  have  the  qualities  of  negotiable 
paper,  but  are  Instruments  authorized  for 
convenient  use  in  conducting  the  current 
and  oi-dinary  business  of  the  corporation, 
and  as  a  means  of  anticipating  Its  ordi- 
nary revenue.  It  would  overwhelm  mu- 
nicipalities with  ruin  to  hold  that  •  •  • 
they  protect  an  innocent  holder  for  value 
from  defenses  of  which  be  has  no  notice, 
actual  or  constructive.  All  holders  of  such 
warrants  or  orders, even  when  payable  to 
order  or  bearer,  stand  in  the  shoes  of  the 
payee;'  and  the  rights  and  remedies  are  es- 
sentially different  from  those  of  the  hold- 


ers of  authorized  negotial)Ie  municipal 
bonds.  Such  is  the  sound  doctrine,  and 
such  the  authorities,  almost  without  ex- 
ccptinn."    Section  503. 

In  the  case  of  Mayor  v.  Ray,  19  Wall.  477, 
it  was  said  that  vouchers  for  money  due, 
certificates  of  indebtedness  for  services 
rendered  or  for  property  furnished  for  the 
uses  of  the  city,  orders  or  drafts  drawn  by 
one  city  officer  upon  another,  or  any  other 
device  of  the  kind  used  for  liquidating  the 
amounts  legitimately  due  to  public  credit- 
ors, are,  of  course,  necessary  instruments 
for  carrying  on  the  machinery  of  munici- 
pal administration,  and  for  anticipating 
the  collection  of  taxes;  but  to  invest  such 
documents  with  the  character  and  Inci- 
dents of  commercial  paper,  as  to  render 
them,  in  the  hands  of  bona  Sd«  holders, 
absolute  obligations  to  pay,  however  Ir- 
regularly or  fraudulently  Issued,  is  an 
abuse  of  their  true  character  and  purpose. 
It  has  the  effect  of  converting  a  municipal 
corporation  Into  a  trading  company,  and 
puts  it  in  the  power  of  corrupt  officials  to 
Involve  a  political  community  In  irretriev- 
able banltruptcy.  No  sucb  power  ought 
to  exist,  unless  conferred  by  legislative  en- 
actment either  express  or  clearly  Implied. 
Every  holder  of  a  city  order  or  certificate 
knows  that,  to  be  valid  and  genuine  at 
ail,  it  must  have  been  issued  as  a  voucher 
for  city  indebtedness.  It  could  not  law- 
fully issue  for  any  other  purpose.  Hemost 
take  It,  therefore,  subject  to  the  risk  that 
it  has  been  lawfully  and  properly  Issued. 
His  claim  to  be  a  bona  Bde  holder  will  al- 
ways be  subject  to  this  qualification.  The 
face  of  the  paper  itself  is  notice  to  him 
that  the  validity  depends  upon  the  regu- 
larity of  Its  issue.  The  officers  of  the  city 
have  no  authority  to  issue  it  for  any  ille- 
gal or  improper  purpose;  and  their  acts 
cannot  create  an  estoppel  against  the  city 
Itself,  its  tax-payers  or  people.  Persons 
receiving  It  from  them  know  whether  It 
Issued,  and  whether  they  receive  it,  for  a 
purpose  and  a  proper  consideration.  Of 
course,  they  are  affected  by  the  absence 
of  these  essential  Ingredients,  and  all  sub- 
sequent holders  take  the  same,  and  are 
affected  by  the  same  defect.  This  ruling 
Is  In  perfect  accord  with  what  the  same 
court  had  shortly  before  held.  See  Police 
•Tury  V.  Britton,  15  Wall.  566.  See,  also. 
Parsons  v.  Monmouth,  70  Me.  262. 

In  this  state,  instruments  of  such  char- 
acter have  been  declared  not  to  be  com- 
mercial or  negotiable  paper.  Board  v. 
Hernandez,  81  La.  Ann.  161;  State  v.  City,^ 
O.  B.51,  fol.  289;  State  v.Lusher,iO.B.50, 
fol.  571.  It  is  therefore  patent  that,  what- 
ever maybe  the  form  of  thecertificates  sued 
on,  they  are  not  negotiable  and  transfera- 
ble, as  is  claimed  by  the  plaintiff.  A  simple 
inspection  of  them  suffices  to  Justify  tuis 
conclusion.  They  ace  instruments  consist- 
ing of  face  and  reverse,  which  must  be 
read  as  one  In  each  instance.  Although 
they  purport  to  be  certificates  of  indebted- 
ness in  favor  of  creditors  of  the  city,  in 
whose  favor  an  appropriation  has  been 
made  by  a  designated  ordinance,  they  are 
not  unconditional  obligations  to  pay 
money.    They  refer  to  the  ordinance  un- 


•  Not  reported. 
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der  which  they  were  prepared,  and  wWch, 
printed  on  the  hack,  forms  part  of  them. 
They  give  the  name  of  the  creditor  enti- 
tled to  receive  same,  whose  name  must  be 
on  the  city's  boolis.  They  show  that  they 
cannot  be  altered  unless  the  receipt  men- 
tioned in  the  ordinance  be  first  given. 
They  are  simply,  under  the  tenns  of  the 
ordinance,  evidence  of  transferable  owner- 
ship. They  do  not  call  for  money  or  pres- 
oitatlon.  They  fix  no  time  for  maturity. 
They  are  merely  convertible  into  a  cash 
warrant,  and  subjected  to  pther  contln- 
Kenci(>8  uselesq  to  specify.  They  are  not  in- 
dorsed by  the  party  whose  name  they  con- 
tain, or  by  any  agent  or  transferee  of  his. 
They  are  nut  even  conditional  obligations 
tu  pay  any  amount.  Uow,  then,  can  It  be 
claimed  with  any  sincerity  that  they  can 
be  assimilated  to  ordinary  notes  and 
bonds? 

For  the  purposes  of  this  controversy,  It 
is  immaterial  how  they  left  the  hands  of 
the  city  officials  who  signed  them, — wheth- 
er fraudulently  or  otherwise,— and  wheth- 
er the  plaintiff  is  or  not  holder  In  good 
faith,  for  value,  and  in  due  coarse  of  busi- 
ness. From  the  very  language  of  the  or- 
dinance, which  forms  part  of  them,  they 
could  not  have  been  altered  by  the  city 
officers  authorised  to  enact  them,  unless 
the  parties  to  whom  they  accmed  had 
previously  signed  therefor,  as  a  conditlcm 
precedent  for  delivery,  a  specific  receipt, 
containing  certain  stipulations,  as  part 
of  a  new  contract.  There  is  no  evidence 
that  such  receipt  was  ever  signed  by  the 
parties  named  in  the  certificates,  their 
agent  or  transferee,  so  that,  even  if  the 
certificates  were  obligations  to  pay,  which 
they  are  not,  their  emission  to  the  cred- 
itor could  have  vested  title  In  him  only  on 
his  signature  of  the  receipt;  and,  this  for- 
mality having  been  imposed  as  a  prereq- 
uisite by  the  ordinance  printed  on  the  back 
of  the  certificates,  and  forming  part  there- 
of, and  not  having  been  observed,  the 
ownership  of  the  certificates  could  not 
pass  to  plaintiff.  To  all  intents  and  pur- 
poses, these  certificates  are,  in  legal  con- 
templation, still  in  the  possession  of  the 
city,  subject  to  the  order  or  receipt  of  such 
parties,  their  agent  or  transferee;  so 
much  so  that  If  the  city  were  to  satisfy  the 
demand  of  plaintiff,  the  original  parties 
might  have  cause  to  complain,  and  to  re- 
quire another  payment  to  themselves. 

Surely  the  plaintiff  in  this  case  haa  no 
greater  rights  than  the  parties  whose 
names  the  certificates  bear.  Conceding 
that  those  parties  have  either  signed  the 
receipt  In  question,  or  indorsed  over  the 
certificate  In  blank  to  the  plaintiff,  it  does 
not  follow  that  the  plaintiff  would  be  en- 
titled to  the  money  judgment  which  he 
seeks,  for  the  obvious  reason  that  the 
parties  named  in  the  certificates  could  not 
themselves  have  obtained  It,  Inasmuch  as, 
nnder  the  ordinance  which  forms  part  of 
the  certificate,  all  that  the  creditor  could 
claim  would  bea  warrant  on  the  treasurer 
to  be  paid  out  of  the  appropriate  fund  in 
the  dty  coffers  in  the  order  stated  In  the 
ordinance.  The  demand  is  not  for  any 
such  warrants ;  and,  if  it  were,  it  could 
not  be  allowed,  as  there  is  no  evidence 
that  there  Is  money  in  the  treasury  appro- 


priated to  the  payment  of  the  debt  or 
claim  for  which  the  warrant  would  have 
issued. 
Judgment  affirmed. 


(«  La.  Ann.  204) 

Bali,  et  a/,  y.  Ball  et  s7.,  (two  cases. 
Nos.  10,647  and  10,648.) 

(Supreme  Cvwrt  of  Xouisiono.    March  8,  1890. 
43  La.  Ann.) 

SUOCKSSZOMB— SSTTLSMXHT— EkDUOTIOS  Ot  DONA- 
TIONS. 

1.  It  Is  too  late,  after  a  case  has  been  taken  up, 
the  intervention  read,  without  objection,  as  part 
of  the  pleadings,  and  the  evidence  heard  and  oon- 
cluded,  for  a  party  to  objeot  to  having  the  Inter- 
vention passed  upon  for  want  of  issue  joined 
thereon. 

2.  In  an  action  by  foroed  heira  for  redoetlon  of 
donations,  the  disposable  qnantum  is  calculated 
exclusively  upon  the  conditions  ezisUng  at  tha 
detkth  of  the  decedenu 

8.  If  the  debts  due  at  the  death  exceed  the  val- 
ue of  the  property  found  in  the  succession,  tbere 
can  be  no  disposable  portion  for  the  satisfaction  of 
lef^acies;  and  no  subsequent  changes,  however  op- 
erated,— whether  by  increment  in  value  of  the 
property,  o^  by  extinguishment  of  debts, — can  af- 
tect  the  case. 

4.  The  demand  for  reduction  can  be  urged  by 
forced  heirs  alone.  Executors,  as  such,  cannot  be 
heard  to  champion  their  rights. 

5.  Ail  the  matters  at  issue  being  dependent  on 
the  determination  of  the  demand  for  reduction  by 
the  foroed  heirs,  they  will  not  he  passed  on  untU 
after  such  determiuatiou. 

(Syllabus  by  the  Court.) 

R.  C.  WickUffe  and  S.  McC.  Lamason,  for 
appellants.     W.  W.  Le&ke,  tor  appellees. 

Fbnnbb,  J.  Appeal  from  the  district 
court  for  the  parish  of  West  Feliciana. 
These  cases  were  argued  and  submitted 
together;  and,  although  not  expressly 
consolidated,  the  view  we  take  of  them 
renders  it  proper  to  include  them  In  one 
decision. 

Dr.  William  Ball  died  in  1886,  leaving  a 
wife  and  six  children.  His  estate  was  en- 
tirely community,  and  bis  children  were 
his  forced  heirs.  He  left  a  will,  and  ap- 
pointed his  wife  and  his  son  Charles  W. 
Ball  as  executors,  who  qualified  and  ad- 
ministered as  such,  and  who  filed  a  first 
provisional  account  in  1881,  which  was 
duly  homologated.  The  will  contained  a 
legacy  In  favor  of  the  decedent's  brother, 
Immer  W.  Ball,  which,  however,  the  exec- 
utors considered  and  treated  as  of  no 
effect;  and  no  claim  was  advanced  in  sup- 
port thereof  by  the  legatee  during  his  life- 
time. In  the  meanwhile  the  executors 
seem  to  have  dealt  with  the  estate  as  the 
property  of  the  widow  and  children,  and 
so  administered  and  cultivated  it,  settling 
with  creditors  and  paying  all  debts  un- 
der compromises  made  with  them.  In  1886 
the  heirs  of  Immer  W.  Ball  for  the  first 
time  appeared  in  court,  asserting  the  leg- 
acy to  their  father,  and  demanding  that 
the  executors  should  file  a  full  account  of 
their  administration  within  a  fixed  delay, 
or  In  default  thereof  be  condemned  to  pay 
tothemtheamountbfsaldlegacy.  Theex- 
ecutors  resisted  onthesolegroundthatun- 
der  the  terms  of  the  will  the  legacy  was  not 
due  and  payable.  Judgment  went  against 
the  executors  in  the  lower  court,  and  was 
affirmed  by  this  court.    Ball  r.  Ball,  40 
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La.  Ann.  284,  S  South.  Rep.  644.  On  the 
fllins  of  our  decree  in  the  lower  court,  the 
executors  forthwith  filed  a  provisional  ac- 
count, which  waa  opposed  on  rarioua 
grounds  by  the  legatees ;  and  thejudgment 
on  that  opposition,  from  which  all  parties 
appeal,  Is  the  matter  involved  in  the  rec- 
ord No.  10.547. 

After  that  judgment,  and  pending  the 
suspensive  appeal  therefrom,  the  legatees 
obtained  an  order  commanding  the  execu- 
tors to  file  a  final  account,  which  was 
done.  In  that  account  they  make  a  state- 
ment of  assets  and  expenses,  and  propose 
to  turn  over  the  property  and  funds  to  the 
widow  and  heirs  of  the  decedent,  and  add 
that  the  legatees  are  not  placed  on  the 
account  for  the  reason  that  to  pay  the 
legacy  in  favor  of  Dr.  Immer  W.  Ball,  or 
any  part  thereof,  would  infringe  on  the 
legitime  of  the  heirs  of  William  Ball.  The 
legatees  filed  an  opposition  to  this  ac- 
count, in  which  they  objected  to  numer- 
ous items,  and  also  demanded  that  their 
legacy  should  be  placed  on  the  account 
and  paid.  On  the  day  fixed  for  the  trial 
of  this  opposition,  the  forced  heirs  of  Will- 
lam  Ball  filed  an  intervention,  in  which 
they  join  the  executors  in  praying  for  the 
homologation  of  their  account,  and  for  a 
judgment  reducing  the  legacy  in  favor  of 
Immer  W.  Ball  to  the  disposable  portion, 
which  they  aver  is  □//,  because,  at  the 
death  of  William  Ball,  his  succession  was 
Insolvent.  Citation  was  waived,  and  serv- 
ices accepted  by  opponents  of  the  petition 
of  intervention.  From  a  bill  of  exceptions 
signed  by  the  judge,  it  appears  that  when 
the  case  was  taken  up  the  intervention 
was  read  as  part  of  the  pleadings  without 
objection,  that  the  evidence  was  taken 
and  closed,  and  that  it  was  only  when  the 
case  was  about  to  be  submitted  that  coun- 
bA  tor  opponents  objected  to  the  court's 
considering  the  intervention,  for  the  rea- 
son that  it  had  not  been  put  at  issue. 
The  Judge  sustained  this  objection,  and 
rendered  judgment  ignoring  the  interven- 
tion. This  judgment  is  the  subject  of  the 
second  appeal  now  under  consideration. 
No.  10,548. 

We  think  the  judge  erred  in  declining  to 
pass  on  the  intervention,  under  the  cir- 
cumstances of  this  ca«e.  The  objection  of 
opponents,  however  sound  if  timely  urged, 
came  too  late.  A  similar  question  has  al- 
ready been  passed  upon  by  this  court  in  a 
decision  from  which  we  quote:  "On  the 
trial  of  the  cause  •  •  •  the  plaintiff 
objected  to  the  right  of  intervenor  to  have 
his  Intervention  passed  upon  for  want  of 
an  issue  joined  upon  the  same.  We  think 
this  objection  was  111  taken.  Article  393 
of  the  Code  of  Practice  certainly  contem- 
plates an  issue  upon  an  Intervention. 
•  •  •  But  the  plaintiff  has  chosen  to  go 
to  trial  without  answering.  His  objec- 
tion was  only  made  after  the  evidence  and 
argument  were  closed.  There  is  no  sug- 
gestion •  •  •  that  he  was  ignorant 
before  going  to  trial  of  the  existence  of 
this  intervention  in  the  record. "  McCoy 
T.  Sanson,  13  La.  Ann.  466. 

In  this  Intervention  the  forced  heirs  of 
William  Ball  have  exercised  the  right, 
guarantied  to  them  by  law,  of  protecting 
uielr  Mgitime  from  infringement,  by  de- 


manding the  reduction,  within  tbie  dispos- 
able quantum  of  their  ancestor's  estate,  of 
the  legacies  contained  in  his  last  will. 

It  is  elementary  that,  in  calculating  the 
disposable  quantum,  reference  is  had  ex- 
clusively to  the  conditions  existing  at  the 
momeut  of  theancestor's  death, — totheral- 
ue  of  the  property  at  that  time,  and  to  the 
debts  then  due  by  him .  If  the  amount  of  the 
debts  due  at  the  death  exceeds  the  value  of 
the  property  found  in  his  estate,  there  can 
be  no  disposable  quantum  left  for  the  sat- 
isfaction of  legacies.  No  such  subsequent 
changes  in  the  conditions,  however  oper- 
ated,— whether  by  increment  in  value  of 
the  property,  or  by  prescription  or  other 
extinguishment  of  debts,— can  affect  the 
case.  All  the  commentators  agree  on  this. 
See  Baadry  La  Cantinlere,  Mourlon  & 
Marcade,  on  article  920  et  seq.,  of  the 
French  Code,  corresponding  to  article  1502 
et  seq.  of  our  Code. 

If  the  estate  of  William  Ball  was  insolv* 
ent  at  the  moment  of  his  death,  his  forced 
heirs  have  the  right  to  require  a  reduction 
of  the  legacy  in  favor  of  Immer  W.  Ball  to 
its  full  extent,  and  the  opponents  would 
be  left  with  no  interest  in  or  claim  agatnat 
the  estate,  and  with  no  standing  In  court 
to  meddle  in  its  adminlBtration. 

Our  judgment  in  40  La.  Ann.  284,  and  8 
South.  Rep.  C44,  sustaining  the  validity  of 
their  legacy  under  the  terms  of  the  will, 
has  no  bearing  as  res  adjadtcata,  upon  the 
present  issue  of  reduction,  which  concedes 
the  yalldlty  of  the  legacy,  but  denies  its 
right  to  satisfaction  out  of  the  estate  be- 
cause exceeding  the  disposable  portion. 
The  right  of  reduction  appertains  exclu- 
slvely  to  the  forced  heirs,  and  the  action 
therefor  can  be  brought  only  by  them,  or 
their  heirs  or  assignees. 

It  did  not  lie  in  the  mouth  of  the  execu- 
tors, as  such,  to  raise  such  questions.  As 
to  them  the  legacy  was  valid  until  at- 
tacked and  reduced  by  the  forced  heirs. 
Even  if  we  should  consider  the  fact  that 
one  of  the  executors  was  himself  a  forced 
heir  as  supporting  his  claim  of  reduction 
urged  in  his  executor's  account,  it  could 
only  operate  to  the  extent  of  his  own  In- 
terest. Therefore  the  demand  for  reduc- 
tion can  only  be  considered  under  the  in- 
tervention. We  find  evidence  in  the  record 
going  to  sustain  the  demand  of  Interven- 
ors  by  showing  the  insolvency  of  William 
Ball's  estate  at  the  time  of  his  death ;  but, 
as  the  opponents  offered  no  evidence  on 
the  issue,  and  as  they  perhaps  relied  on 
their  objection  to  the  intervention,  which 
was  sustained  by  the  judge  a  quo,  we  do 
not  feel  inclined  to  shut  them  off  from  the 
opportunity  of  adducing  evidence  on  this 
point,  if  they  have  any.  We  shall  there- 
fore remand  the  case  for  the  purpose  of  a 
new  trial  upon  the  intervention.  It  is  ap- 
parent that  this  issue  involves  the  whole 
rights  of  opponents  In  both  the  appeals 
before  us.  If  the  demand  of  the  interven- 
ing forced  heirs  shall  be  sustained,  the  op- 
ponents pass  out  of  the  case.  The  ques- 
tions of  law  and  fact  involved  In  the  ac- 
counts are  Intricate  and  difficult,  resulting 
from  the  peculiar  circumstances  of  the 
case.  Including  an  irregularity  of  admin- 
istration, and  giving  rise  to  conflicting 
consideraUons  of  equity  and  law. 
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We  deom  It  best  to  reverse  both  Jndg- 
ments,  and  to  remand  the  cases  to  be  re- 
tried together  upon  all  the  Issues.  It  is 
therefore  ordered  and  deci"eed  that  the 
lodgments  in  both  cases  be  avoided  and 
reversed,  and  that  they  be  remanded  to 
the  lower  court  for  retrial  according  to 
the  views  herein  expressed. 

PocHfi,  J.,  concurs  in  the  decree. 

(42  La.  Ann.  44»  

DOBAN'S  HEIBS  V.  DOBAN  Bt  al. 

(Supreme  Contrt  of  Loniisicma.     March  8,  1890. 
«i  La.  Ann.) 

FR^xn>ULEin  Convbtasces — Pakol  Btidbsos. 

1.  Parol  testimony  to  shew  fraud  or  simulation 
in  a  sale  of  Immovable  property  of  an  ancestor,  to 
the  prejudice  of  forced  heirs,  may,  in  a  oertoin 
class  of  cases,  be  introduced;  but  such  evidence 
never  can  be  introduced  by  the  heirs,  without  the 
consent  of  the  adverse  party,  to  show  title  in  the 
ancestor  to  such  property. 

2.  TteUmonial  proof  is  not  admissible  tor  the 
purpose  of  proving  that  a  third  person  was  inter- 
posed to  receive  or  to  be  vested  with  the  title  to 
real  estate,  for  the  use  of  and  instead  of  the  intend- 
ed vendee.    CivU  Code,  arts.  2440,  2276 

[SyUabus  by  the  Court.) 

Wade  R.  toung,  tor  appellants.  Snyder 
A  TuUta,  tor  appellees. 

Fenner,  J.  Appeal  from  the  district 
court  for  the  pai'ish  of  Tensas.  The  prop- 
erty Involved  in  this  petitory  action  be- 
longed, prior  to  1849,  to  the  succeesion  ol 
Samuel  Rembert,  which  was  opened  and 
administered  in  the  parish  ol  Tensas.  On 
January  6, 1849,  the  property  was  sold  un- 
der order  of  court  by  the  administrators, 
and  was  adjudicated  to  William  Harris 
for  f  11,000,  part  cash  and  part  on  credit, 
in  notes  executed  by  Harris.  A  regular 
title  was  executed  to  Harris,  and  duly  re- 
corded. In  February,  1850,  William  Har- 
ris sold  the  property  to  Daniel  J.  Dohan 
and  wife  tor  fll,000,  by  act  of  sale  duly  re- 
corded. D.  J.  Dohan  executed  a  moi'tgage 
on  one-half  the  property  in  favor  of  E. 
Wooldridge,  of  which  Michael  J.  Dohan 
became  the  owner,  and  which  be  foreclosed 
in  1877,  and  became  the  purchaser  thereof 
at  the  sheriff's  sale.  The  plalnttfts  are  the 
heirs  of  Rebecca  J.  Dohan,  who  was  the 
widow  of  Samuel  Rembert,  and  one  ot  the 
administrators  of  bi^  succession  at  the  date 
ot  the  probate  sale  to  Harris.  After  said 
sale,  in  May,  1 849,  she  married  D.J.  Dohan, 
and  was  one  of  the  vendees  in  the  sale  by 
Harris  to  D.  J.  Dohan  and  wife.  The 
plaintiffs,  who  are  the  forced  heirs  of  Mrs. 
D.  J.  Dohan,  bring  this  petitory  action 
against  M.  J.  Dohan,  in  which  they  aver, 
substantially,  that  William  Harris  did  not 
buy,  or  intend  to  buj',  at  the  probate  sale 
for  himself,  but  was  simply  a  pei-son  inter- 
posed to  take  an  apparent  title,  while 
the  real  purchaser  was  the  mother,  then 
Widow  Rembert,  who  adopted  such  inter- 
position as  a  method  of  evading  the  pro- 
hibition of  the  laws  of  LouisiaDa  against 
the  purchase  of  succession  property  by 
administrators.  They  further  aver  that, 
after  her  marriage  to  D.  J.  Dohan,  the  lat- 
ter prevailed  on  their  mother  to  consent 
that  Harris,  instead  of  conveying  the  en- 
tire property  to  herself,  should  convey 
one-half  of  It  to  her  husband,  Dohan ;  that 


the  husband  paid  no  consideration  for  th/? 
conveyance;  and  that  the  title  pessed  to 
him  was,  in  reality,  a  disguised  donation 
from  the  wife  to  the  husband,  in  fraud  of 
the  rii^hts  of  her  children  and  forced  heirs, 
and  absolutely  null  and  void,  under  arti- 
cles 1752. 1754.  Rev.  Civil  Code. 

The  plaintiffs  claim  by  virtue  of  Inherit- 
ance from  their  mother.  The  first  steij  in 
their  chain  of  proof  must  necessarily  be 
to  establish  their  ancestor's  ownership  ot 
the  property  sought  to  be  revendicated. 
They  predicate  her  title  exclusively  upon 
the  probate  sale  from  the  succession  of 
Rembert  to  Harris,  who,  they  say,  was  a 
person  interposed  to  take  the  apparent 
title  for  the  benefit  ot,  and  under  the  obli- 
gation to  convey  the  same  to,  their 
mother.  They  produce  no  counter-letter 
from  Harris,  nor  any  other  written  evi- 
dence to  prove  that  the  apparent  title  ot 
Harris  was  the  real  title  of  their  mother. 
They  seek  to  establish  her  title  to  this  im- 
movable property,  and  to  destroy  the  title 
of  Harris,  now  held  by  the  defendant  M. 
J.  Dohan,  by  evidence  exclusively  parol. 
The  defendant  objected  to  the  admissibil- 
ity of  such  evidence,  and  bis  objection  was 
properly  sustained  by  the  judge  a,  quo.  No 
fraud  or  error  is  propounded  against  the 
title  to  Harris.  No  attempt  is  made  to 
annul  It  on  the  ground  that  it  was  passed 
in  fraudem  logis.  On  the  contrary,  plain- 
tiffs necessarily  affirm  that  title  as  a  valid 
divestiture  of  the  ownership  ot  the  suc- 
cession ot  Rembert.  It  is  not  pretended 
that  the  sale  to  Harris  was  a  fraud  on  the 
rights  ot  plaintiffs  or  forced  heirs  of  their 
mother;  on  the  contrary.  It  is  the  sole 
btiois  of  any  rights  they  could  have.  The 
simple  claim  is  that  Harris  bought  as 
agent  of  the  mother,  and  took  the  title  in 
his  name  for  her  benefit.  The  case  is  not 
nearly  so  strong  as  several  In  which  it  has 
been  decided  by  this  court  that,  even  under 
allegations  that  a  person  had  been  em- 
ployed to  purchase  property  as  ag^nt  ot  an- 
other, which  latter  had  paid  the  price,  and 
that  the  agent  had  fraudulently  taken  title 
in  his  own  name,  parol  evidence  could  not 
be  received  in  support  of  such  allegations 
or  to  destroy  the  agent's  title.  Perrault 
T.  Perrault,  32  La.  Ann.  685;  Hackenbui^g 
•*.  Gartskamp,  30  La.  Ann.  898;  Badon  v. 
Badon,  4  La.  166;  Muggah  v.  Oreig, 
2  La.  693.  In  another  case  the  court 
said:  "Testimonial  proof  is  not  admissi- 
ble tor  the  purpose  of  proving  that  athird 
person  was  interposed  to  receive,  or  to  be 
invested  with,  title  to  real  estate  or 
slaves,  for  the  use  of  and  instead  of  the  in- 
tended vendee,  especially  where  there  is 
no  charge  of  fraud  or  other  ill  practice,  be- 
cause the  effect  of  such  proof  would  be 
•  •  •  to  establish  title  to  real  estate  or 
slaves  by  parol,  contrary  to  the  express 
provisions  ot  the  law."  Barbln  v.  6as- 
pard,  15  La.  Ann.  541.  In  another,  it  was 
held  that, "  where  real  property  •  •  • 
is  adjudicated  to  a  purchaser  at  a  public 
sale,  and  the  title  made  In  the  name  of  that 
purchaser,  parol  evidence  is  not  admissi- 
ble to  show  simulation  in  the  title,  or  an 
agency  to  make  the  purchase  for  the  ben- 
efit of  other  co-heirs  of  the  purchaser." 
Fuseiier  v.  Fuselier,  5  La.  Ann.  132;  Heiss 
v.  Cronan,  12  La.  Ann.  213;  Linton  v.  Wi- 
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koir,.I(l.  878.  The  same  doctrine  was  em- 
phatically reiterated  In  a  recent  case.  Mc- 
Kensle  v.  Bacon,  40  La.  Ann.  157,  4  South. 
Rep.  65.  These  authorities  conclnsively 
sustain  the  judge  in  ruling  out  the  parol 
evidence  offered  by  plaintiffs,  and  this 
leaves  theJr  case  -without  any  support 
whatever.  The  wisdom  of  the  rule  is 
strongly  Illustrated  by  the  very  case  here 
presented,  in  which  parol  evidence  is  In- 
voked to  upset  titles  nearly  40  years  old, 
on  the  faith  of  which  third  persons  have 
Invested  their  money.  Judgment  affirmed. 

Behearing  refused. 


(tt  LA.  Ann.  m) 

Otbbi  t.  Pabker,  Tax  Collector. 

(f3upreme  Court  of  Louisiana.    JSaroh  8,  1890. 
43  La.  Ann.) 

TAXATIOIT — A88B88HBNT — COIXCOTIOR — LlKITA- 

Tioire. 

1.  The  charge  by  a  tax  debtor  that  the  asBesa- 
ment  of  property  situatnd  in  the  oity  of  New  Or- 
leans is  Ule^il,  null,  and  void,  because  It  was  made 
by  a  single  assessor  without  the  action  or  concur- 
rence of  a  majority  of  tbe  board  of  assessors,  aa 
the  law  requires,  does  not  Involve  a  mere  matter 
of  form  wbich  must  be  invoked  during  tlie  time  or 
limitation  prescribed  by  law,  but  it  Involves  a  radi- 
cal defect,  which  may  be  urged  or  set  up  whenev- 
er an  effort  is  made  to  collect  tbe  tax  based  on  such 
an  assessment.  But,  if  tbe  record  shows  that  the 
tax-rolls  have  been  deposited  In  the  otBce  wher« 
the  records  of  the  parish  are  kept,  tbe  assessment 
will  be  presumed  to  have  been  correctly  mode,  and 
the  buraen  of  pi-oof  is  on  tbe  tax  debtor  to  make 
out  bis  charge  of  illegality. 

9.  The  charges  of  illegality  of  an  assessment 
on  the  grounds  that  the  assessor  failed  to  visit  or 
examine  tbe  property  assessed,  that  the  assessment 
rolls  had  not  been  legally  authenticated,  that  some 
of  the  property  was  not  the  tax  debtor's  exclusive- 
ly, but  that  It  was  owned  by  him  jointly  with  oth- 
.  ers,  do  not  Involve  radical  defects,  but  simply  mat- 
ters of  form,  wliich  should  be  judicially  invoked 
before  the  Ist  of  November  of  the  year  in  which 
the  respective  assessments  were  made. 

8.  Article  211  of  tbe  ooostltution,  which  pro- 
vides that  "tax  on  movable  property  shall  be  col- 
lected In  the  year  in  which  tbe  assessment  is 
made, "  cannot  be  construed  as  implying  a  probi. 
bition  from  attempting  to  collect  such  taxes  during 
the  following  or  in  a  subsequent  year. 

4.  The  failure  to  collect  such  taxes  in  the  year 
in  which  the  assessment  is  made  does  not  operate 
a  remission  of  tbe  same. 

6.  Vessels  are  subject  to  state  taxation,  like 
any  other  property,  and  as  suuh  are  liable  to  selx- 
ure  for  taxes  levied  and  due  thereon. 

6.  A  tax  collector  has  no  authority  In  law  to 
seize  for  taxes  property  other  than  that  which  was 
assessed,  without  first  complying  with  the  provis- 
ions of  section  54  of  Act  85  of  1888.  Meyer  v. 
Parker,  41  La.  Ann.  440, 6  South.  Bep.  679,  aiflrmed. 
(SyUaI)U8  by  the  CowrL) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  D.  D.  Rightor,  Judge. 

Gnrley  &  Mellon,  tor  appellant.  Walter 
H.  &  Wynn  Rogers,  for  appellee. 

PocH*,  J.  Plaintiff  resists  the  payment 
of  state  taxes  levied  against  his  property 
for  the  years  1884, 1885, 1886, 1887,  and  1888, 
amounting,  with  interest  and  costs,  to  the 
total  sum  off 3,604.60.  For  the  enforce- 
ment of  said  taxes  the  defendant  tax  col- 
lector had  seized,  and  was  proceeding  to 
advertise  for  sale,  certain  property  of 
plaintiff,  consisting  mainly  of  the  contents 
of  a  store  stocked  with  fruits,  and  of  flxt- 


aree,  horses,  and  vehicles  attached  to  said 
store,  and  also  a  certain  steam-ship  then 
moor«d  at  the  port  of  New  Orleans. 
Whereupon  plaintiff  sued  out  an  injunc- 
tion to  restrain  tbe  defendant  fron\  farther 
proceeding  in  tbe  enforcement  of  tbe  afore- 
said taxes,  on  account  of  numerous  iileg;al- 
ities  in  the  assessment,  and  in  the  mode  of 
collection  adopted  by  tbe  tax  collector. 
The  defense  Is  a  general  denial,  coupled 
with  a  demand  of  20  percent,  statutory 
damages.  From  a  Jndgmentdissol  ving  his 
injunction,  with  20  per  cent,  damages, 
plaintiff  appeals. 

His  contention  presents  the  following 
points  for  discussion:  (1)  That  tbe  as- 
sessments are  Illegal,  null,  and  void,  be- 
cause they  were  made  by  one  single  assess- 
or, instead  of  being  subjected  to  the  ac- 
tion of  the  board  of  assessors  In  and  for 
tbe  parish  of  Orleans,  as  required  by  law; 
(2)  that  the  assessments  were  not  preceded 
by  an  examination  by  any  one  of  the  as- 
sessors of  the  property  listed,  as  the  law 
requires ;  (3)  that  the  assessment  rolls  on 
which  said  taxes  were  levied  were  not 
legally  authenticated ;  (4)  that,  under  tbe 
requirements  of  the  constitution,  taxes  on 
movable  property  must  be  collected  in  tbe 
same  year  in  which  the  assessment  is 
made,  and  that  therefore  tbe  taxes  levied 
in  the  years  1884, 1885, 1886,  and  1887  can- 
not be  collected  in  the  year  1888,  as  at- 
tempted in  this  case;  (6J  that  some  of 
the  property  assessed  as  his  was  not 
owned  exclusively  by  plaintiff,  who  was 
jolntowner  of  tbesarae  with  others,  whose 
names  do  not  figure  iu  the  assessments; 
(6)  that  the  seizure  of  a  vessel  as  herein 
sought  to  be  effected  is  In  the  nature  of  a 
pr(^eeding  In  rem,  which  Is  regulated  by 
the  rules  of  admiralty  proceedings,  which, 
as  such,  is  beyond  the  power  of  a  state 
officer,  and  beyond  the  reach  and  scope  of 
state  legislation ;  (7)  that  in  violation  of 
the  constitution,  and  in  disregard  of  the 
sta  tutes  regulating  the  mode  of  collecting 
state  taxes,  the  defendant  has  seized  prop- 
erty other  than  that  which  had  been  as- 
sessed, and  on  which  the  taxes  were  due. 

1.  Counsel  for  the  state  tax  collector  ob- 
jected to  the  introduction  of  any  evidence 
intended  to  show  the  illegality  or  insuffi- 
ciency of  the  assessments,  on  the  ground 
that  suits  to  test  that  question  should, 
under  the  law,  have  been  brought  before 
the  Ist  of  November  of  each  year  in  which 
the  respective  assessments  had  been  made. 
The  statutes  Invoked  b.v  counsel,  which 
prescribe  a  limit  of  time  for  tbe  action  of 
tax-payers  in  the  courts,  touching  the  as- 
sessment of  their  property,  have  reference 
to  suits  to  "test  the  correctness  of  such 
assessments;"  and  hence  they  cannot  l>e 
construed  as  applying  the  same  limit 
or  restriction  to  actions  or  suits  pre- 
senting questions  of  alleged  radical  de- 
fects in  the  assessments  sufficient  to  oper- 
ate the  absolute  nullity  of  tbe  same. 
Of  such  a  nature  is  the  defect  presented 
under  the  first  heading  of  plaintiff's  com- 
plaint, as  hereinabove  classified.  It  the 
assessments  were  made  by  a  single  assess- 
or, without  the  action  of  the  board,  or  of 
a  quorum  thereof,  there  has  been  no  as- 
sessment, within  the  purview  of  the  law. 
Hence  it  follows  that  thedoor  was  legally 
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open  to  Buch  an  investigation,  and  tbat 
evidence  on  that  point  wtis  properly  ad- 
mlRsible.    Bat  the  evidence  offered  is  not 
BuflScient  to  support  plaintiff's  allegations 
on  this  point.    PlalntinT's  main  reliance  is 
on  the  minutes  of  the  board  of  assessors 
from  1884  to  1888,  both  Inclaslve,  which  are 
in  evidence  in  the  original ;  and  which  do 
not  show  affirmatively  that  the  assess- 
ments of  his  property  were  passed  upon 
by  the  board  in  any  one  of  the  years  in- 
volved in  this  case.    While  it  is  true,  as 
plaintifl  contends,  that  la  the  parish  of 
Orleans  the  assessment  of  all  property  lia- 
ble to  taxation  must  bemade  by  tbeboard, 
composed  of  seven  assessors,  or  by  at  least 
four  of  them,  it  does  not  require  tbat  they 
shall  keep  minutes  showing  their  action 
on  each  and  every  particular  assessment. 
From   the   immense  amount   of  taxable 
property  contained  in  a  city  of  250,U00  In- 
babitanta,  such  a  requlrementwould  have 
necessitated  a  record  so  cumbersome  that 
it  would  have  been  practically  impossible, 
or  at  least  absolutely  unwieldy ;  and  the 
law  never  requires  impossibilities.     The 
statutes  under  consideration  must  have 
been   thus  construed   by  the    assessors, 
whose  minutes  show  that  a  quorum,  at 
least,  met  dally  from  the  1st  of  January  of 
each  year  until  the  assessment  had  been 
completed.      These    minutes    also   show 
what  action  was  taken  by  the  board  on 
all  proposed  assessments  in  which  applica- 
tions bad  been  made  for  reductions,  or  in 
which  other  objection  had  been  made  by 
the  tax-payers.    Such  entries  were  neces- 
sary in  the  interest  of  the  complaining 
parties  in  cases  which  would  salisequent- 
ly  reach  the  courts;    but  similar  entries 
were  not  required  by  law,  and  were  not 
necessary  in  all  assessments  which  Involved 
no  discussion,  and  in  which  the  report  of 
each  particular  assessor  met  with  no  op- 
position or  objection.    In  the  absence  of 
proof  to  the  contrary,  the  entry  of  such 
assessments  in  the  assessment  book  kept 
for  each  assessment  district,  coupled  with 
the  fact  that  the  rolls  had  been  deposited 
in  the  proper  offlce,  must  justify  the  pre- 
sumption In  law  that  such  an  entry  was 
the  act  of  the  board.    Act  96  of  1882,  §§  35, 
38.    But  the  minutes  kept  by  the  assessors 
are  not  entirely  silent  on  the  subject,  cus 
argued  by  plaintiff.    At  the  end  of  each 
assessment  year,  and  at  the  last  meeting 
of  the  board  for  tbat  year,  the  minutes 
contain  an  entry  in  thefollo  wing  language, 
or  In  words  to  the  same  effect,  to-wlt: 
"The  assessment  rolls  of  the  several  as- 
sessment districts  in  the  parish  of  Orleans 
having  been   filed  with' the    recorder  of 
mortgages,  and  then  having  no  further 
business  to    transact,   the   meeting  ad- 
journed subject  to  the  call  ol  the  presi- 
dent."    Such   entries  afforded  conclusive 
evidence  of  the  fact  that  the  entlra  cwshss- 
ment  work  was  carried  on  under  the  su- 
pervision and  control  of  the  board,  and 
1:hat  the  assessment  of  each  district  had 
been  subjected  to  its  action  within  the  re- 
quirements of  the  law.    We  therefore  con- 
clude tbat  there  had  been  an  assessment 
ol  plain  tiff's  property  for  each  of  the  years 
involved  In  this  contest. 

2.  Ills  second  complaint,  which  presents 
tbe  alleged  omission  of  the  examination 


of  the  property  listed  by  the  assessor  of 
the  district,  does  not  affect  the  existence 
velD'ta  of  the  asseusment,  and  Is  there- 
fore a  matter  which  could  have  been  urged 
only  by  a  timely  recourse  to  ]  udiclal  pro- 
ceedings, preceded  by  a  preliminary  objec- 
tion made  to  the  board  of  assessors  or 
standing  committee  on  assessment  of  tbe 
city  of  New  Orleans.  Act  96  of  1882,  §  27; 
Act  107  of  1884.  §  9;  Act  98  of  1886,  §  27; 
Shattuck  V.  City  of  New  Orleans,  89  La. 
Ann.  206, 1  South.  Rep.  411;  State  v.  Mey- 
er, 41  La.  Ann.  4.S6,  6  Soutb.  Rep.  690; 
Coast  Line  v.  Parker,  43  La.  Ann.  — ,  0 
South.  Rep.  896. 

3.  The  complaint  that  the  assessment 
rolls  were  not  legally  authenticated  does 
not,  either,  involve  a  radical  defect;  and 
it  must,  therefore,  meet  the  same  fate  as 
tbe  objection  last  disposed  of.  Act  96  of 
1882,  §§  35,  36. 

4.  It  Is  next  contended  that,  as  taxes 
on  movable  property  must  be  collected  in 
the  same  year  In  which  tbe  assessment  is 
made,  it  follows  that  taxes  levied  on  such 
property  in  tbe  years  1884, 1885. 1886,  and 
1887  cannot  be  enforced  in  the  year  1888. 
Such  an  argument  would  tender  a  pre- 
mium to  tax  reslsters,  and  would  soon 
strip  tbe  state  of  a  very  great  part  of  her 
much-needed  revenues.  The  reliance  is  on 
article211ot  theconstltutlon.  which  reads: 
"The  tax  shall  be  designated  by  the  year 
in  which  it  is  collectible,  and  the  tax  on 
movable  property  shall  be  collected  in  tbe 
year  in  which  the  assessment  is  made." 
The  object  of  this  provision  was  to  au- 
thorise the  collection  of  taxes  on  movable 
property  with  more  celerity  than  that  of 
immovable  property,  In  view  of  the  more 
perishable  character  of  movable  property, 
and  ol  the  lacillty  with  which  such  prop- 
erty may  be  removed,  concealed,  or  otber- 
wise  disposed  of  to  the  detriment  of  the 
state's  recourse  therein  for  the  collection 
of  her  revenue.  But  nothing  in  the-artlcle 
can  be  fairly  invoked  as  tbe  basis  of  an 
argument  tbat  such  taxes  are  remitted  or 
released  If  not  collected  as  therein  indicat- 
ed. We  are  not  disposed  toconslderplain- 
tiff's  contention  on  this  point  as  serious. 

5.  Thecontention  that  some  of  the  prop- 
erty assessed  in  plaintiff's  name  was  not 
owned  exclusively  by  himself,  but  owned 
l>y  himself  conjointly  with  others,  involves 
only  the  correctness  of  the  assessment, 
and  cannot  be  urged  at  this  time. 

6.  The  sixth  ground  of  complaint  affects 
the  mode  of  collection  adopted  by  the  tax 
collector,  and  is  likewise  untenable.  The 
fallacy  consists  in  assimilating  the  seizure 
of  a  vessel  for  taxes  due  thereon  to  a  pro- 
ceeding in  admiralty.  The  right  of  tbe 
state  to  tax  vessels  is  not  contested,  and 
it  Is  settled  that  the  right  exists.  Trans- 
portation Co.  V.  Wheeling,  99  U.  S.  273. 
Now,  as  contended  for  by  the  plaintiff 
himself,  to  be  hereinafter  considered,  the 
tax  on  any  kind  of  property  must  be  en- 
forced by  seizure  of  the  property  on  which 
the  taxes  are  due.  Const,  art.  210.  It  fol- 
lows that  a  vessel  on  which  a  tax  is  due 
may  be  seized  for  such  tax  as  any  other 
kind  of  property,  and  by  the  same  mode 
provided  by  law.  Manifestly,  such  a  seiz- 
ure cannot  bo  construed  as  a  proceeding 
in  rem  to  be  governed  by  admiraJty  rules 
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of  practice,  tn  the  case  of  State  v.  Watts, 
7  La.  440,  It  was  held  that  an  action 
for  partition  bet  ween  the  jolntowners  of  a 
Tesael  was  not  an  admiralty  proceeding. 
A  fortiori  doesltnot  follow  that  the  collec- 
tion of  a  state  tax  levied  on  a  vessel  Is  not 
such  a  proceeding?  In  the  case  of  ArvlU  v. 
The  Alabama  Belle,  20  La.  Ann.  432,  the 
question  now  under  discussion  was  con- 
sidered, and  on  abundant  authority  the 
rule  was  formulated  as  follows:  "The  ad- 
miralty jarisdictlon  depends  on  the  nature 
of  the  contract,  and  is  limited  to  claims 
and  services  purely  maritime,  and  touch- 
ing rights  and  duties  appertaining  to  com- 
merce and  navigation."  The  case  of  The 
MosesTaylor,4  Wall.  411,  which  is  the  only 
authority  Invoked  by  plaintlHs'  counsel  In 
support  of  their  contention  on  this  branch 
of  the  controversy,  Involved  the  con- 
struction of  a  statute  of  the  state  of  Call- 
fomla  which  purported  to  authorize  state 
courts  to  entertain  actions  in  rem  In  the 
enforcement  of  maritime  contracts,  and 
hence  the  statute  was  annulled  to  that  ex- 
tent by  the  supreme  court  of  tlie  United 
States.  Hence  they  are  stripped  of  all  as- 
sistance from  that  source,  and  the  concln- 
Blon  is  that  the  point  cannot  be  sustained. 

7.  But  their  next  contention,  which  is 
their  seventh  point,  is  well  founded.  It  is 
not  contended  on  the  part  of  the  state 
that  plaintiff,  the  tax  debtor,  has  parted 
with,  concealed,  or  disposed  of  any  of  the 
property  assessed,  which  was  all  movable, 
and  on  which  the  taxes  were  due.  Now, 
it  appears  from  the  record  that  the  prop- 
erty assessed  to  plaintiff  consisted  of 
horses,  mules,  and  other  animals,  of  car- 
rlages  and  vehicles,  of  stock  in  vessels,  of 
money  loaned,  of  money  In  hand,  and  of 
merchandise  and  stuck  in  trade,  and  that 
the  property  seized  by  the  tax  collector 
consisted  of  contents  of  stores,  composed 
of  fruits,  furniture,  including  a  safe,  and 
horses  and  vehicles,  and  by  a  separate 
seizure,  for  the  same  taxes,  a  certain  ves- 
sel named  the  Pazattl.  It  is  therefore 
manifest  that  theseizure  includes  property 
other  than  that  which  had  been  assessed, 
and  that  the  tax  collector  had  made  no 
"effort  to  comply  with  the  provisions  of  sec- 
tion 54  of  Act  85  of  1888,  which  would  be 
his  only  authority  for  seizing  property 
other  than  that  which  had  been  assessed, 
and  on  which  the  taxes  were  due.  The 
question  as  presented  here  came  up  before 
this  court  in  the  case  of  Meyer  v.  Parker, 
reported  in  41  La.  Ann.  440,  6  South.  Rep. 
679,  In  which  it  was  said:  "In  thiscase,  the 
collector,  havingseized  otherproperty  than 
that  assessed,  and  having  shown  no  effort 
to  reach  and  seize  the  property  assessed, 
has  not  brought  his  proceeding  within  the 
exceptional  case  of  the  statute,  and  was 
properly  enjoined  from  proceeding  there- 
with. "  Dnder  the  provisions  of  article  210 
of  the  constitution,  as  Interpreted  by  the 
legislature  in  section  64  of  Act  85  of  1888, 
and  following  the  judicial  exposition  of 
both  in  the  decision  just  quoted,  we  feel 
Impelled  to  hold  that  the  seizure  by  the 
tax  collector,  as  made  in  this  case,  cannot 
be  sustained. 

In  justice  to  the  district  judge,  who  took 
a  different  view  of  this  part  of  the  contro- 
versy, we  must  state  that  our  deciaion  In 


the  Meyer  Case  was  read  on  the  same  day 
that  his  judgment  in  this  case  was  ren- 
dered, and  that,  therefore,  he  had  no  op- 
portunity of  considering  our  conclusion  on 
questions  which  are  directly  involved  In 
both  cases. 

Our  conclusions  are,  therefore,  that  the 
judgment  of  the  district  Judge  correctly 
maintained  the  legality  and  binding  effects 
of  the  various  assessments  complained  of 
by  plaintiff,  and  in  overruling  the  objec- 
tion to  the  mode  of  seizure  of  the  vessel,  as 
falling  within  the  rules  of  admiralty  prac- 
tice, but  that  it  is  erroneous  in  so  far  as  it 
sustains  the  seizure  of  property  other  than 
that  which  was  assessed  without  com- 
pliance with  the  provisions  of  section  64  of 
Act  85  oJ  1888. 

The  point  made  in  argument,  that  the 
state  and  parish  taxes  had  not  been  ex- 
tended upon  each  of  the  rolls  to  be  deliv- 
ered to  the  recorder,  has  not  been  consid- 
ered in  this  opinion,  for  the  reason  that  it 
had  not  been  made  In  the  pleadings. 

It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from 
be  amended  as  follows:  The  judgment  is 
reversed  in  so  far  as  it  dissolves  plaintiff's 
injunction,  which  is  hereby  maintained  on 
the  ground  of  non-compliance  by  the  tax 
collector  with  the  provisions  of  section  54 
of  Act  85  of  1888 ;  and  it  is  ordered  that  in 
all  other  respects  said  judgment  be  af- 
firmed, at  the  costs  of  defendant  on  ap> 
peal. 

Uehearlng  refused. 

— —  (4>  La.  Aam.  3K> 

Paths  v.  Habbaro  et  a/. 

(Supreme  Court  of  LouUiana.    JSaitAi  8,  18801 
<&  La.  Ann.) 

UOSTOAOIS — COKSTBUCTIOK — RiOHTg  OV  CBlTDITOm. 

1.  A  contract  purporting  to  be  a  sate  d  r&miri, 
which  divides  the  price,  which  was  for  an  anteced- 
ent debt,  to  be  returned  in  two  installments,  and 
declares  the  forfeiture  of  the  right  to  redeem  on  a 
failure  to  pay  the  first  Installment  due,  is  plgnora- 
tlve  In  character,  and  an  antichresU. 

3.  The  mortgage  rights  of  the  creditor  are  not 
destroyed  by  the  pledge  of  the  Immovable  to  him, 
if  they  have  been  preserved  on  the  property. 
(SyUabug  by  tft«  Court) 

Appeal  from  district  court,  parish  ol 
Concordia ;  Youmo,  Judge. 

Luce  &  Lemle,  for  appellant.  Steele  S 
Da,gg,  for  appellees. 

McEnbrt,  J.  The  plaintiff  held  a  mort- 
gage on  the  Hermitage  plantation,  the 
property  of  defendants,  and  proceeded  to 
foreclose  the  same.  While  the  property 
was  under  seizure,  and  about  to  be  sold, 
an  agreement  was  entered  Into  between 
plaintiff  and  defendants,  by  which  the  lat- 
ter gained  two  years'  time,  in  annual  in- 
stallments, to  pay  the  mortgage  debt. 
The  contract  was  made  in  the  form  of 
a  sale  &  r6mer6.  The  defendant  leased  the 
property  conveyed  to  plaintiff  by  them. 
The  plaintiff  also  agreed  to  famish  the  de- 
fendants supplies  for  the  year.  The  de- 
fendants falling  topayforthe  supplips  and 
the  rent,  the  plaintiff  proceeded  against 
them  by  writs  of  sequestration,  provision- 
al seizure,  and  attachment.  The  defend- 
ants deny  plain  tiff's  right  to  sue  tor  tbt 
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rent,  em  he  Is  not  the  OTvner  of  the  Her- 
mitage plantation.  They  contend  that 
the  contract  entered  Into  by  them  with 
plaintiff  was  not  a  sale  of  said  plantation 
with  the  right  of  redemption,  but  a  plg- 
noratlve  contract,  by  which  the  planta- 
tion was  conveyed  to  plaintiff  as  security 
for  the  mortgage  debt.  He  also  prayed 
that,  if  the  sale  should  be  considered  one 
A  r6mfr6,  that  it  be  declared  null  and  void 
for  lesion.  The  defendants  also  plead  in 
reconvention,  as  damages,  the  sum  of  $2,- 
100.  There  was  judgment  for  the  plaintiff 
on  his  original,  and  for  defendants  on  bis 
reconventional,  demand,  setting  aside  the 
sale  for  lesion.  There  was  no  evidence  of- 
fered on  the  reconventional  demand  for 
damages,  and  It  may  be  considered  as 
having  been  abandoned. 

We  are  without  jurisdiction  ratione  mar 
terite  of  the  principal  demand,  and  will 
therefore  confine  ourselves  to  the  Interpre- 
tation of  the  contract,  purporting  to  be  a 
■ale  A  T6m6re,  entered  Into  between  the 
parties.  The  deed  from  defendant  to 
plaintiff  declares  the  price  to  be  f  1,854.46. 
The  vendors  reserve  the  right  to  redeem 
the  property  on  repaying  the  above  sum, 
one-halt  on  the  1st  January,  1880,  and  the 
balance  Ist  January,  1890.  In  the  default 
of  payment  on  the  1st  January,  1889,  the 
right  of  redemption  Is  to  be  forfeited.  It 
the  price  had  been  payable  at  one  time,  or 
at  different  times,  without  forfeiture  until 
the  last  payment,  at  which  period  In  de- 
fault of  payment  the  right  to  redeem  would 
rease  to  exist,  the  contract  would  have 
had  all  the  essential  features  of  a  sale  k 
rfmfire.  The  right  of  redemption  Is  an 
agreement  by  which  the  vendor  reserves 
to  himself  the  power  of  taking  back  the 
thing  sold  by  returning  the  price  paid  for 
It.  Key.  Civil  Code,  art.  2567.  The  price 
cannot  be  divided  so  as  to  forfeit  the  prop- 
erty and  destroy  the  right  of  redemption 
on  a  failure  to  pay  the  first  installment 
when  due.  The  time  fixed  for  the  exercise 
uf  the  right  of  redemption  must  be  rigidly 
adhered  to.  It  cannot  be  prolonged.  Id. 
art.  2569. 

The  contract  under  consideration  de- 
clared the  forfeiture  of  the  redemption  on 
the  failure  of  defendants  to  meet  the  first 
payment,  a  part  of  the  alleged  price  due 
1st  January,  1S89.  If  enforced,  the  plain- 
tiff would  get  the  property  for  one-half  the 
price  agreed  upon,  and  thus  the  provisions 
of  art.  2567,  Id.,  defining  the  right  of  re- 
demption, would  be  violated  and  de- 
stroyed. In  this  case  the  price  agreed  up- 
on bears  no  proportion  to  the  value  of  the 
plantation.  The  district  judge  thought  It 
so  inadequate  that  he  set  the  sale  aside 
tor  lesion.  We  think  he  was  correct  in  his 
estimate' of  the;value  of  the  Hermitage 
plantation.  We  do  not  agree  with  him, 
however,  in  his  construction  of  the  con- 
tract. From  the  insufficiency  of  the  sum 
stated  as  the  price,  and  Its  being  the  mort- 
gage debt  with  Interest  and  costs,  the  pe- 
culiar feature  ot  dividing  the  payment  for 
the  return  of  the  price,  and  declaring  the 
forfeiture  on  the  failure  to  pay  the  first  in- 
Btallment,  weare  of  the  opinion  that  the 
contract  is  pignorative  in  character,  and 
rne  property  was  placed  in  the  poKswjsion 
of  the  creditor  for  the  purpose  of  securing 


the  debt  due  by  defendfint  to  plaintiff.  It 
comes  within  the  definition  of  oar  "antl- 
cbresls. "  Id.  art.  8176.  The  creditor  too* 
possession  of  the  property  as  a  pledge  for 
a  debt  due  him.  He  Immediately  leased  It 
to  the  debtor,  and  thus  reaped  the  reve- 
nues of  the  thing  given  to  him  in  pledge. 
He  could  not  become  the  owner  on  faHure- 
of  defendants  to  make  the  first  payment, 
and  the  clause  to  thlseffectln  the  contract 
is  a  nullity.  He  has  the  right,  however,  to 
have  the  pledged  Immovable,  the  Hermit- 
age plantation,  seized,  and  sold  to  pay  his 
debt.  Id. 3170.  The  amountduefor  rent.if 
collected,  must  be  applied  to  the  Interest,  it 
any  Is  due  the  creditor;  if  not,  then  to  the 
reduction  of  the  principal.  The  plaintiff's 
mortgage  on  the  Hermitage  plantation,  foi 
the  debt  for  which  It  was  given  to  him  In 
pledge,  Is  not  destroyed  by  It,  and  he  pan 
still  enforce  the  same,  If  It  has  been  reserved 
on  the  property.  Id.  art.  3181.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that 
that  part  of  the  judgment  appealed  from, 
and  over  which  we  have  jurisdiction,  which 
decreed  the  nullity  of  the  sale  on  account  of 
lesion,  be  avoided  and  reversed.  And  it  is 
now  ordered,  adjudged,  and  decreed  that 
there  be  judgment  In  favor  of  the  defend, 
ants,  decreeing  the  contract  entered  into 
between  plaintiff  and  defendants,  by  which 
the  Hermitage  plantation  wasdelivered  In- 
to the  possession  of  the  plaintiff  to  secure 
the  iudebtednesB  of  f  1,854.46,  to  be  a  con- 
tract of  pledge  of  said  property  to  seeuro 
said  sum,  reserving  to  plaintiff  the  right 
to  proceed  under  article  8179,  Rev.  Civil 
Code,  to  enforce  the  payment  ot  his  debt, 
or  to  enforce  his  mortgage  right  on  said 
pledged  Hermitage  plantation,  if  the  same 
has  been  preserved  thereon.  It  Is  further 
ordered  that  thereconventional  demand  of 
defendants  for  damages  be  dismissed;  the 
appellant  to  pay  costs  of  appeal. 

ON  APPLICATION  FOR  REHEABINO. 

Wateins,  J.  Plaintiff  and  appellant 
complains  that  our  decree  maintained  the 
contract  between  him  and  the  defendants 
as  an  anttehn&ts  securing  a  mortgage 
debt  of  the  latter  to  him  of  $1,354.60; 
whereas.  It  should  have  been  stated  that 
the  sum  bore  8  per  cent,  per  annum  Intei^ 
est  from  the  date  of  the  contract,  Febru- 
ary 21, 1888.  The  applicant  has  miscon- 
strued ourdecree.  It  explicitly  states  that 
the  contract  of  pledge  did  not,  in  any  re* 
spect,  modify  the  previous  act  of  mort- 
gage. It  was  left  in  force,  and  plaintiff 
was  permitted  to  select  which  of  the  two 
— the  act  of  pledge  or  the  mortgage — he 
would  proceed  to  enforce.  Both  are  held 
valid  and  binding  as  securities  for  the 
payment  of  one  and  the  same  debt.  He 
must  look  to  and  rely  upon  those  acts  for 
the  ascertainment  of  the  extent  of  his 
rights,  and  the  amount  of  his  debt  and 
its  interest.    Rehearing  refused. 

(42  La.  Ann.  273) 

Statb  V.  Mechb  et  al. 

{Supreme  Court  iff  Louisiana.    Uaroh  17,  IMk 
43  La.  Ann.) 

BuilftI.ABT— BvTDiniCa — DlFTEKBHT  IlfTBHT. 

1.  In  •  trial  nnder  an  indictment  for  bnrglarT 
under  tbe  provisions  of  section  850  ot  the  Revinea 
Statutes  of  Louisituui,  aa  well  aa  at  oommon  law« 
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the  Intent  with  whtoh  the  entry  was  made  ia  the 
essential  ingredient  oT  the  crime  charged.  The 
offense  is  not  complete  without  thefelonious  intent, 
without  which  it  would  be  merely  a  trespass. 

2.  In  general  the  intent  may  be  presumed  from 
what  the  offender  actually  does  after  breaking  and 
entering.  If  he  commit  a  felony,  it  may  be  fairly 
presumed  that  he  entered  for  that  purpose.  But 
this,  like  other  presumptions,  may  be  i-ebutted. 

8.  Hence,  in  tho  trial  of  a  charge  of  breaking 
and  entering  with  intent  to  kill,  the  state  is  re- 
stricted to  proof  of  that  intent,  and  the  accused 
cannot  be  convicted  of  any  other  felony. 

4.  In  such  a  case  the  accused  must  be  allowed 
to  Introduce  testimony  to  show  that  his  intent  was 
anything  else  but  that  to  kill,  even  if  the  intent 
WEks  in  itself  unlawful  and  unjustifiable  in  law. 
The  accused  must  be  allowed  to  prove  all  the  cir- 
cumstances surrounding  or  characterizing  his  al- 
leged intent.  A  partial  explanation  is  not  sutB- 
clent,  and  a  ruling  of  the  trial  judge  excluding  ev- 
idence to  show  the  real  and  whole  Intent  is  errone- 
ous. The  object  of  such  testimony  is  not  to  justify 
or  mitigate  the  offense  charged,  but  merely  to 
negative  or  rebut  the  presumption  of  the  intent  to 
kill. 

6.  The  jury  should  be  the  sole  Judges  of  the 
effect  of  such  evidence  as  going  to  show  the  real 
intent  with  which  the  entry  was  effected. 

6.  Under  such  a  charge,  if  the  evidence  shows 
that  the  accused  committed  some  other  unlawful 
act,  but  not  with  the  intent  to  kill,  as  laid  in  the 
indictment,  he  cannot  be  convicted. 

7.  In  the  absence  of  proof  of  intent  to  kill,  or 
in  case  of  proof  negativing  suoh  intent,  there  is 
no  burglary. 

Fbnneb,  J.j  dissenting. 
(Syllabus  by  the  Cov/rU) 

Appeal  from  district  court,  parish  of  St. 
Landry;  Lewis,  Judge. 

J.  N.  Ogtien,  Cbaa.  W.  Da  Roy,  K.  L.  Dn- 
pl6,  and  The  Attorney  General,  for  the 
State.  TbomaB  H.  hewia  &  Son,  E.  T. 
Veaxie  and  Henry  Cortellan,  for  appel- 
lants. 

PoohA,  J.  Under  an  Indictment  of  nine 
persons  fur  burglary,  five  of  the  defend- 
ants were  tried;  and  they  are  now  appel- 
lants from  the  several  verdicts  rendered 
in  the  case,  as  hereinafter  stated. 

The  indictment  was  framed  in  accord- 
ance with  the  provisions  of  section  860  of 
the  Revised  Statutes,  which  reads  as  fol- 
lows :  "  Whoever,  with  the  intent  to  kill, 
rob,  steal,  commit  rape  or  any  other 
crime,  shall  in  the  night-time  break  and  en- 
ter, or  having  with  such  intent  entered  in 
the  night-time,  break  a  dwelling-house, 
any  person  being  lavr  fully  therein,  and 
such  offender  being  at  the  time  of  such 
breaking  and  entering  armed  with  a  dan- 


gerous weapon, 


•    *    • 


or  committing 


an  actual  assault  upon  any  person  lawful- 
ly being  In  such  bouse,  any  person  present, 
aiding,  assisting,  or  consenting  in  such 
burglary,  or  accessory  thereto  before  the 
fact,  by  counseling,  hiring,  or  procuring 
such  burglary  to  be  committed,  on  con- 
viction shall  suffer  the  punishment  of 
death." 

The  appellants  were  tried  separately  as 
follows:  (1)  Charles  Arable  and  Arvilien, 
aUas  Blanc  Beard,  were  tried  together, 
were  convicted  as  charged,  and  sentenced 
to  the  penitentiary  for  life;  (2)  Syphroyen 
Meche  and  Lastie  Smith  were  tried  togeth- 
er, were  convicted  under  section  851  of  this 
Revised  Statutes,  and  sentenced  to  two 
years'  imprisonment  at  hard  labor;  (8) 
Jerome  Meche,  who  was  tried  alone,  was 


convicted  under  section  S54,  and  received 
a  like  sentence  of  two  years'  imprison- 
ment. 

The  charge  against  all  the  accused  was 
that  they  "did  feloniously  and  burglari- 
ously, with  the  Intent  to  kill,  in  the  night- 
time, enter  and  break  the  house  of  .Jean 
Baptiste  Dupl^chln,  he,  the  said  Jean  Bap- 
tiste  Dupl^chln,  and  his  family,  being  law- 
fully therein;  the  said  Syphroyen  Meche 
[and  other  named  accused]  being  at  the 
time  of  such  breaking  and  entering  armed 
with  dangeroiris  weapons. "  Although  the 
trials  were  held  and  conducted  separately, 
and  resulted  in  three  separate  and  distinct 
verdicts,  yet  the  means  of  defense  invoked 
are  the  same  in  each  case,  and  the  leading 
bills  of  exception  which  it  is  proposed  to 
examine  in  this  opinion  are  similar.  In 
his  rulings  in  one  case  the  trial  judge,  for 
the  sake  of  brevity,  and  in  order  to  avoid 
unnecessary  repetition,  refers  to  his  re«- 
sons  In  one  of  the  other  cases,  and  vkse 
versa.  Hence  It  might  prove  more  con- 
venient to  examine  together  the  leading 
features  nf  discnssion,  which  apply  alike  to 
all  three  of  the  trials. 

The  fundamental  complaint  of  all  the 
appellants  is  in  reference  to  the  exclusion 
of  evidence  which  they  persistently  sought 
to  introduce  for  the  purpose  of  explaining 
their  intent  in  going  to  the  pronecutor's 
house,  and  the  motives  which  prompted 
their  intent,  as  means  to  negative  the 
charge  of  their  having  broken  into  the 
bouse  with  Intent  to  kill.  They  also  com- 
plain of  the  unwarranted  restriction  placed 
to  their  cross-examination  of  leading  state 
witnesses,  €uid  of  the  resulting  denial  of 
their  right  to  impeach  or  contradict  the 
testimony  of  such  witnesses  on  points  and 
matters  which  were  pertinent  to  the  issue 
of  their  guilt  or  innocence  of  the  charge 
brought  against  them. 

By  reference  to  the  indictment,  it  will  be 
noticed  that  the  burglary  with  which  the 
defendants  were  charged  consisted  of  their 
breaking  and  entering  the  prosecutor's 
house  In  the  night-time,  they  being  then 
armed  with  dangerous  weapons,  with  the 
sole  and  restricted  intent  to  kill.  They 
were  not  charged  with  the  commission  of 
any  crime  as  a  sequel  or  result  of  such  en- 
tering. Hence  it  follows  that  the  defend- 
ants would  jyot  be  convicted  of  any  other 
crime  but  that  of  breaking  and  entering, 
while  armed  with  dangerous  weapons,  in 
the  night-time,  with  intent  to  kill.  The 
pivotal  point  in  the  cetse,  as  presented  by 
the  principal  bills  of  exception,  binges, 
therefore,  upon  the  proof  of  the  intent 
with  which  the  accused  parties  broke  and 
entered  into  the  house  of  Dupltehin.  This 
conclusion  flows  not  only  from  the  plain 
text  of  the  statute  us  read  into  the  indict- 
ment, but  It  finds  ample  support  from  the 
definition  of  "burglary"  at  common  law, 
and  in  very  respectable  authorities,  both 
from  judicial  utterances  and  from  com- 
mentaries on  the  subject. 

"  Burglary. "  it  is  said,  is  "  the  name  of  a 
crime  which  consisted  at  the  common  law 
in  breaking  and  entering  into  the  dwell- 
ing-house of  another  in  the  night,  with  in- 
tent to  commit  some  felony  within  the 
same,  whether  the  felonious  intent  was 
executed  or  not.    •    •    •    The  oHense  la 
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not  complete  without  tbe  felonious  in- 
tent. A  breaking  and  enterine  wlthodt 
this  is  only  a  trespaBS."  Abb.  Law  Diet. 
rerbo  "  Burglary.  "* 

Commentins  on  this  subject  in  bis  work 
on  Criminal  Practice  and  PloadinKS,  Arch- 
bold  says:  "The  intent  to  commit  the  fel- 
ony •  •  •  Is  an  essential  ingredient  In 
burglary,  without  which  It  would  be 
merely  a  trespass.  •  •  •  in  general  the 
Intent  may  be  presumed  from  what  the 
offender  actually  does  after  the  breaking 
and  entering.  If  he  commit  a  felony,  it 
may  fairly  be  presumed  that  he  entered 
tor  that  purpose.  »  •  •  But  this,  like 
other  preanmptions,  may  be  rebutted. 
[Italics  ours.]  *  *  *  If  a  man  break  and 
enter  the  house  of  another  in  th^  night, 
with  Intent  to  beat  bim  merely,  and  in 
beating  him  he  kill  him,  it  is  not  burglary. 
Hera  the  presumption  would  be  that  he  in- 
tended to  commit  a  murder,  but  the  pre- 
sumption Is  rebutted  by  showing  what 
his  real  intent  was  at  the  time  of  the 
breaking  and  entry. "    Page  340. 

In  Rose.  Crlm.  Ev.  865, 366,  the  same  prin- 
ciple is  illustrated  as  follows:  "If  it  ap- 
pear that  the  Intent  of  the  party  in  break- 
ing and  ent«rlng  was  merely  to  commit  a 
tre8pas8,itl8no  burglary,  as  where  the  pris- 
oner enters  with  intent  to  beat  some  per- 
son In  the  house,  even  though  killing  or 
murder  may  be  the  consequence;  yet,  if 
the  prisoner's  Intention  was  nut  to  kill,  it 
Is  still  not  burglary.  The  latent  maat  be 
proved  as  laid.  [Italics  ours.]  Thus,  If  it 
be  laid  with  intent  to  commit  one  sort  of 
felony,  and  it  be  proved  that  it  was  with 
intent  to  commit  another,  it  is  a  fatal 
variance. " 

Bishop,  In  his  treatise  on  Criminal  Law, 
still  further  elaborates  the  rule  which  is 
'  construed  as  requiring  proof  of  two  In- 
tents as  essential  Ineredients  in  both  lar- 
ceny and  burglary.  He  says :  "  In  larceny 
.there  must  be — FVrst,  an  Intent  to  trespass 
on  another's  property ;  secondly,  this  not 
being  alone  sufflcieut,  the  further  intent  to 
deprive  the  owner  of  his  ownership  therein 
must  be  added.  So  burglary  consists  of 
the  intent,  which  must  be  executed,  to 
break  in  the  night-time  into  a  dwelling- 
house,  and  the  further  concurrent  intent, 
which  may  be  executed  or  not,  to  commit 
therein  some  crime  which  Is  in  law  a  fel- 
ony. In  these  and  other  like  cases  the  par- 
ticular or  ulterior  Intent  mnst  be  proved 
In  addition  to  the  more  general  one.  In 
order  to  make  out  the  offense;  and  noth- 
ing will  answer  as  a  substltxtte. "  (Italics 
are  ours.)  See,  also,  Whart.  Crim.  Ev.  § 
431;  State  v.  Bell,  29  Iowa,  316. 

Applying  these  principles  to  the  case  at 
bar,  it  is  clear  that  all  evidence,  whether 
offered  by  the  prosecution  or  by  the  de- 
fense, tending  to  show  or  prove  the  real 
intent  with  which  the  offenders  broke  into 
the  house  of  Dupl^hln,  was  competent, 
and  therefore  admissible,  with  this  ex- 
ception, however,  that  the  state  was  re- 
stricted to  proof  that  the  intent  was  to 
kill.  But,  as  to  the  accused,  a  wider  field 
was  open  to  them,  as  they  were  entitled 
to  prove  that  their  intent  was  anything 
else  but  that  to  kill,  even  if  the  iutentwas 
In  itself  unlawful  and  unjustifiable  In  law. 
In  theory  the  principle  Is  recognized  by  the 


trial  Judge,  who  said  In  his  charge  to  the 
Jury :  "  Finally,  It  must  be  shown  that  the 
accused  entered  and  broke  with  intent  to 
kill.  This  intent  must  co-exist  with  the 
entering  and  breaking,— that  Is  to  say,  the 
accused  must  be  proved  to  have  had  this 
intent  at  the  time  of  his  entry  and  break- 
ing; and  your  inquiring  must  be  confined 
to  that  intent  In  ascertaining  the  guilt  or 
innocence  of  the  accused,  in  so  far  as  this 
ingredient  of  the  crime  charged  is  con- 
cerned. Hence  the  only  Intent  you  are  to 
consider  is  the  Intent  to  kill.  Yon  cannot 
legally  convict  the  accused  under  the  in- 
dictment for  entering  and  breaking  with 
intent  to  rob,  to  steal,  to  commit  rape,  or 
any  other  crime  than  the  one  charged,  to- 
wlt,  the  intent  to  kill."  But  the  com. 
plaint  of  appellants  is  that,  in  each  of  the 
three  trials,  they  were  unjustly  deprived 
of  practical  protection  under  the  princi- 
ple by  the  rulingns  of  the  trial  Judge  In  per- 
sistently excluding  all  proffered  testimony 
tending  to  show  the  real,  whole  Intent 
with  which  they  entered  the  prosecutor's 
house.  His  rulings  on  that  point  were  the 
subjects  of  numerous  bills  in  each  of  the 
trials.  In  one  of  the  bills  the  district  Judge 
makes  the  statement  that  the  following 
facts  had  gone  to  the  Jury  as  part  of  the 
testimony  given  by  the  accused,  testifying 
In  their  own  behalf:  "That  they,  or  a 
majority  of  them,  belonged  to  an  unlaw- 
ful organization  called  'Regulators'  or 
'White  Caps.'  That  they  armed  them- 
selves with  pistols  and  guns,  and  went  In 
a  body  to  the  house  of  DupI6chIn  about 
one  o'clock.  That  all  were  masked  ex- 
cept one,  a  comparative  stranger  in  the 
neighborhood,  named  Faigout,  totally 
unknown  to  Uupl4chln.  That  Falgont,  a 
member  of  this  body,  representing  himself 
to  Dupl6chln  to  be  a  sheriff.  Induced  him 
to  open  his  window.  That  he  demanded 
of  Dupl6chin  the  woman,  Fille.  Upon 
being  asked  what  he  wanted  of  her,  he 
said  It  was  none  of  his  business.  That  im- 
mediately thereafter  Faigout  Jumped 
through  the  window  of  Dupl^chln's  house, 
across  his  bed,  and,  presenting  his  pistol 
to  Dup1€chln,  ordered  him  not  to  move, 
Immediately  shouting  to  bis  confederates: 
'Break!'  'Enter!'  'I  hold  him!'  That 
a  moment  afterwards  several  mem  here  of 
the  party,  having  secured  an  entrance  into 
the  house,  caught  and  dragged  the  wo- 
man, Fille,  out  of  the  house.  That  about 
this  time  Dnplfichln,  having  secured  pos- 
session of  his  gun,  snapped  it  at  the  party 
who  were  engaged  in  dragging  away  the 
woman,  Fille,  in  his  yard.  The  gun  hav- 
ing failed  to  flrefirst  shot, he  (D.)  fli-ed  the 
se  ond  shot,  which  was  almost  simulta- 
neously letiimed  by  the  party  having pos- 
BesBlnn  of  Fille,  resulting  in  Dupl6chln  be- 
ing shot  down  In  his  own  house,  and  one 
of  the  accused  being  wounded  in  the  leg. 
That  Immd lately  thereupon  the  accused 
fired  some  five  or  six  shots  in  the  house, 
after  which  they  left. " 

Conceding  iirfrnendo  that  these  acts  of 
the  accused  Justified  the  presumption  that 
they  had  gone  to  that  house  with  the  pre- 
conceived intent  to  kill,  it  Is  undeniable 
that  such  a  presumption  could  be  rebut- 
ted. To  that  end  was  directed  the  effort 
of  their  counsel,  in  seeking  to  prove  that 
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the  defendants' real  Intent  in  ^oingto  that 
house  was  to  break  up  a  state  of  concubi- 
nage which  had  long  existed  between  Du- 
pl^chin  and  the  woman,  Fille,  under  his 
own  roof,  in  the  midst  of  his  own  family, 
which  Included  some  grown  daughters, 
which  conduct  had  been  a  subject, of  scan- 
dal in  the  neighborhood  to  such  an  extent 
that  some  of  the  "  JBegulators  "  had  been 
requested  by  a  married  daughter  of  Dupl6- 
chin  to  interfere  in  the  matter.  The 
means  of  accomplishing  that  end,  accord- 
ing to  the  theory  sought  to  be  proved  by 
the  appellants,  was  to  take  the  woman 
out  of  the  house,  and  to  xsbastise  her.  It 
appears  from  the  bills  of  exception  that 
the  accused  were  allowed  to  prove  that 
their  object  in  going  to  the  house  was  to 
chastise  the  woman,  Fille;  but  when  they 
attempted  to  prove,  further,  that  their 
real  and  ultimate  intent  was  to  force  her 
to  leave  Dupl6chln's  bouse,  and  thus  to 
put  an  end  to  the  state  of  concubinage  be- 
tween the  two, their  oft-repeated  efforts  in 
that  line  were  persistently  suppressed  by 
the  trial  Judge  on  objection  by  counsel  for 
the  state.  It  is  quite  apparent  from  the 
record  that  the  judge's  reiterated  rulings 
on  this  point  were  predicated  on  a  misap- 
prehension of  the  object  in  view  by  defend- 
ants' counsel  in  introducing  that  line  of 
evidence.  In  oue  of  the  bills  he  says: 
"During  the  whole  course  of  the  trial  of 
Charles  Arable  and  Blanc  Beard,  and  also 
during  the  trial  of  the  accused  in  this  case, 
Syphroyen  Meche  and  Lastie  Smith,  a  per- 
sistent effort  was  made  on  the  part  of  the 
counsel  for  the  accused  to  get  before  the 
jury  some  evidence  in  regard  to  the  alleged 
illegitimate  sexual  relations  between  Da- 
plfichin  and  the  woman,  Fille.  Varioua 
grounds  have  been  alleged  as  a  basis  for 
the  admission  of  such  testimony,  some- 
times to  show  the  feeling,  bias,  and  preju- 
dice of  the  witness,  sometimes  for  the  pur- 
pose of  contradiction,  etc.,  but  the  real 
and  true  purpose,  in  the  opinion  of  the 
court,  sought  to  be  accomplished  by  its 
introduction,  was  to  bring  to  the  aid  of 
the  accused.  In  their  defense,  and  In  justifi- 
cation of  the  crime  charged,  race  prejudice 
on  the  part  of  the  jury.  Granting  that 
each  of  the  questions  propounded  herein 
were  answered  in  the  affirmative,  and  ev- 
en conceding  that  improper  sexual  rela- 
tions existed  between  the  prosecutor, 
DuplSchin,  and  the  woman,  Fille,  it  would 
not,  either  in  law  or  justice,  constitute 
either  a  justification  or  a  mitigation  of 
the  outrage  alleged  to  have  been  commit- 
ted by  the  accused,  and  it  is  not  admissi- 
ble for  such  purpose."  Not  a  word  can 
be  found  in  the  record  on  which  to  rest 
even  an  Inference  that  counsel  for  the  ac- 
cused had  the  remotest  intention  of  justi- 
fying their  clients,  either  for  the  acts 
which  had  been  proved  agalust  them  on 
the  trial,  or  for  the  charge  propounded 
against  them  in  the  Indictment.  No  one 
can  legally  justify  the  acts  which  the 
accused  themselves  admitted  on  the 
witness  stand  to  liave  perpetrated,  even 
though  they  had  been  committed  with  the 
sole  Intent  which  counsel  were  striving  ail 
through  the  trial  to  prove  or  to  show. 
That  question  was  not  in  the  case  under 
the  indictment  as  framed,  or  under  the  is- 


sue joined  between  the  state  and  the  pris- 
oners by  the  plea  of  not  guilty.  As  the 
accused,  in  their  testimony,  admitted  that, 
being  armed  with  dangerous  weapons, 
they  had  broken  in  the  night  into  the 
house  of  the  prosj^.'intor,  on  whom  they 
had  shot,  in  returning  Iiis  fire,  as  they 
were  leaving  his  premises,  the  only  issue 
left  for  determination  was  the  question  of 
their  intent  in  going  to  that  house  under 
the  circumstances  recited  by  the  judge, 
and  hereinabove  transcribed. 

The  record  shows  that  when  the  state 
witnesses  were  being  examined  in  chief, 
some  of  them,  who  had  turned  state's  evi- 
dence, had  testified  as  to  the  intent  of 
themselves  and  of  their  co-conspirators  in 
going  to  that  house.  Others,  such  as  the 
woman,  Fille, had  explained  herpurposeln 
being  at  the  prosecutor's  house  that  night. 
On  cross-examination,  counsel  for  the  ac- 
cused sought  to  question  these  witnesses 
touching  the  relations  existing  between 
Dupi6chin  and  the  woman  In  question.  On 
objection  from  the  prosecution  in  such  in- 
stances, counsel  for  the  defense  urged  some 
of  the  reasons  attributed  to  them  by  the 
trial  judge  in  the  language  just  tran- 
scribed. Tiie  admissibility  of  those  ques- 
tions will  be  considered  in  another  part  of 
this  opinion.  But  wlien  defendants' coun- 
sel were  examining  some  of  their  own 
clients  as  witnesses,  and  proposed  to  pnr- 
Btie  that  line  ofinvestigation,  they  invaria- 
bly contended  that  the  testimony  which 
they  thus  sought  to  elicit  was  admissible 
"for  the  purpose  of  showing  that  the  entry 
was  not  made  with  intent  to  kill,  as 
charged  in  the  indictment. "  According  to 
correct  rules  of  jurisprudence,  under 
the  charge  as  herein  made,  the  door  was 
wide  open  to  the  accused  for  evidence  to 
show  their  real  Intent,  and  to  prove  that 
it  was  not  to  kill ;  and  that  right  could 
not  have  been  denied  them  even  it  they 
had  killed  Dupi€chin  when  tliey  shot  at 
him.  If  his  death  bad  ensued,  they  might 
have  beenguilty  of  murder,  and  they  might 
have  been  convicted  of  that  crime  under  a 
proper  charge;  but,  under  the  indictment 
presented  in  this  case,  they  could  not  have 
been  convicted  of  burglary  if  the  proof  had 
showed  that  at  the  time  of  entry  their  in- 
tent was  not  to  kill. 

Under  the  law  as  expounded  by  all  the 
authorities,  courts  as  well  as  text-writers, 
the  accused  In  thiscase  had  the  right  to  in- 
troduce proof  of  their  real,  full,  and  whole 
intent  ingoing  to  Dupl€chin's  house;  and, 
under  the  rulings  complained  of,  they  were 
allowed  to  offer  but  a  partial  explanation. 
It  was  their  right  to  oHer  testimony  to 
show  that  their  real  intent  was  to  break 
up  an  alleged  scandalous  concnbinag^e  by 
taking  out  of  the  paramour's  house,  and 
chastising,  the  alleged  concubine.  But 
they  were  forbidden  to  show  any  other  in- 
tent but  that  of  taking  out,  with  the  in- 
tention of  chastising,  a  woman  merely 
named,  but  not  otherwise  described  or 
connected  by  the  testimony  with  the  re* 
gestse.  The  admitted  testimony,  which 
was  to  the  effect  that  the  intent  waa  to 
take  out  and  chastise  a  certain  woman, 
was  not  evidence,  of  itself,  of  the  alleged 
original  and  controlling  intent,  which  was 
to  interfere  with  a  reprehensible  concnbi- 
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oage.  It  is  argned  that  proof  ol  an  intent 
to  BuppreHB  a  concubinage  coald  co-exist 
■witli  tlie  ulterior  intent  to  kill,  as  tlie  kill- 
ing of  one  or  both  of  the  participants 
would  certainly  have  operated  the  most 
efficient  suppresHlon  of  the  allied  evil. 
The  proposition  may  be  correct  in  the  ab- 
stract; bat  the  means  of  rebutting  that 
presumption  were  at  band,  through  the  re- 
jected testimony,  which  was  intended  to 
show  that  the  real  intent  was  to  suppress 
the  concubinage,  not  by  killing  either  of 
the  parties  to  It,  hut  by  taking  out  and 
chastising  the  woman.  Hence  flows  the 
legal  necessity  of  admitting  proof  of  the 
whole  intent  in  its  two  component  parts. 
The  proof  of  Intent  was  not  entire  by  the 
restricted  proof  of  the  intent  to  take  out 
and  chastise  the  woman.  It  would  not 
have  been  complete  with  the  restricted 
proof  of  an  intent  to  put  an  end  to  a  scan- 
dalous concubinage.  But  by  the  ad  mission 
of  proof  of  both  the  concurring  elements  of 
the  ulterior  intent,  as  repeatedly  an- 
nounced by  counsel  for  the  accused,  a  ra- 
tional though  not  a  lawful  intent  would 
have  thus  been  presented  to  theconsidera- 
tlon  of  the  jury,  who  could  have  deter- 
mined whether  it  was  or  not  sufficient  to 
negative  the  alleged  intent  to  kill  as  the 
motive,  and  at  the  time  of  entry.  The  re- 
jected testimony  was  therefore,  in  law  as 
well  as  in  justice,  admissible  for  the  in- 
tended purpose:  and  the  jury  would  have 
been  the  sole  judges  of  its  effect  on  the 
point  In  contention. 

"The  Intent  of  the  parties  will  be  gath- 
ered from  all  the  circumstances  of  the 
case,"  and  is  to  be  tested  and  determined 
by  the  jury.  Rose.  Crlm.  Ev.  866.  Deal- 
ing with  a  kindred  subject,  (page  24,)  Ros- 
coe  says :  "  Where  it  is  relevant  and  mate- 
rial to  inquire  into  the  conduct  of  rioters, 
what  has  been  said  of  any  of  the  party  la 
the  act  of  rioting  must  manifestly  be  ad- 
missible in  evidence  as  showing  their  de- 
sign and  intention. " 

On  the  same  subject,  Whart.  Crlm.  Ev. 
§§690,  691,  contains  the  following  language: 
"Declarations  made  by  a  defendant  in  his 
own  favor,  unless  part  of  the  rea  gestiB,  or 
of  a  confession  offered  by  the  prosecution, 
are  not  admissible  for  the  defense.  •  •  • 
In  any  view,  therefore,  the  extrajudicial, 
self-serving  declarations  of  a  party  are  in- 
admissible for  him,  with  the  exceptions 
hereinafter  stated,  as  evidence  to  prove 
bis  case.  It  is  otherwise  when  such  decla- 
rations are  part  of  the  res ^estx.  It  is  not, 
however,  necessary  that  such  declara- 
tions, to  be  part  of  the  res  gestae,  should 
be  precisely  concurrent  with  the  act  under 
trial.  It  is  enough  if  they  spring  from  it, 
and  are  made  under  circumstances  which 
preclude  the  idea  of  design."  The  piln- 
ciples  thus  formulated  were  also  author- 
ity for  the  state  to  interrogate  some  of  the 
conspirators,  who  had  tufiied  state's  evi- 
dence, as  to  their  common  design  in  going 
to  Duplfichln's  house,  and  the  same  mle 
should  have  opened  the  door  to  the  counsel 
for  the  defense  to  pursue  that  line  of  investi- 
gation in  their  cross-examination  of  these 
same  witnesses;  but  by  his  ruling  the  trial 
judge  denied  them  that  right. 

Tbis  is  the  first  error  falling  under  the 
second  ground  of  complaint  of  appei- 
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lants,  as  indicated  in  the  banning  of  this 
opinion.  'All  the  incidents  embraced  in 
the  foregoing  considerations  apply  to  all 
three  of  the  cases  now  on  appeal,  and 
enough  has  been  said  to  justify  the  re- 
manding of  the  three  cases. 

The  following  contention  arose  In  the 
case  of  Arable  and  Beard  and  of  S.  Meche 
and  Smith  alone.  It  hinges  upon  the  ex- 
amination of  the  woman,  Fille,  who  was 
not  offered  as  a  witness  in  the  other  or 
third  case,  which  was  the  trial  of  Jerome 
Meche.  It  appears  from  bills  reserved  in 
the  two  first  above-named  cases  that  the 
woman,  Fille,  a  state  witness,  having 
stated  in  her  examination  in  chief  that 
she  had  promised  to  the  late  Mrs.  Dupl6- 
cbin,  during  her  last  illness,  to  take  care 
of  her  children,  and  that  she  was  on  the 
night  of  the  Incident  at  that  house  for  the 
purpose  of  nursing  one  of  those  children, 
who  was  sick,  was  asked  on  cross-exam- 
ination, in  substance,  whether  she  had  not 
been  Duplfichln's  concubine  for  many 
years,  and  whether  she  had  not  had  sev- 
eral children  from  him.  On  objection  that 
crriBB-examlnation  was  promptly  sup- 
pressed. The  sole  and  manifest  object  of 
the  prosecution  in  eliciting  the  statement 
just  quoted  from  the  woman  was  to  nega- 
tive the  anticipated  testimony  on  the  part 
of  the  defense  to  show  the  existence  of  illic- 
it relations  between  the  prosecutor  and 
the  witness,  and  to  prove  that  her  pres- 
ence at  that  house  was  due  to  entirely 
a  different  and  to  very  laudable  causes.  It 
was  clearly  inadmissible  as  evidence  for 
any  other  purpose.  The  state,  herself 
having  opened  the  door  to  that  line  of  in- 
vestigation, could  not  and  should  not  have 
been  allowed  to  close  it  to  the  defense. 

This  point  is  fairly  and  entirely  covered 
by  the  decision  of  this  court  in  the  case  of 
State  V.  Claire,  41  La.  Ann.  191.  6  South. 
Rep.  129.  To  illustrate  the  principle  un- 
der consideration,  it  is  sufficient  to  quote 
only  the  following  syllabus  from  that 
opinion :  "On  a  trial  for  murder,  the  state 
having  introduced  evidence  to  prove  mal- 
ice and  premeditation  by  the  testimony  of 
a  witness  from  whom  the  accused  had 
purchased  a  pistol  a  few  days  previous  to 
the  homicide.  It  Is  competent  for  the  ac- 
cused to  interrogate  the  same  witness 
with  a  view  to  showthat,in  making  prep- 
arations for  a  combat,  he  was  preparing 
for  an  anticipated  attack  to  be  made  on 
him  by  another  person  not  connected  with 
the  homicide  on  trial. "  Here,  the  state 
having  attempted  to  prove  a  laudable 
purpose  to  account  for  the  presence  of  the 
woman,  Fille.  at  the  house  of  the  prose- 
cutor, it  was  competent  for  the  accused  to 
interrogate  her  on  the  same  subject  with 
a  view  to  contradict  her,  and  to  show 
thatshewas  there  lor  a  very  different  pur- 
pose, and  for  the  very  reason  which  had 
prompted  them  in  trying  to  take  her  out 
of  that  house,  rightfully  or  wrongfully. 

The  record  contains  many  and  numer- 
ous other  bills,  but  It  becomes  unnecessary 
to  prolong  this  discussion.  This  opinion 
contains  reasons  amply  sufficient  to  justi- 
fy the  following  decrees : 

1.  In  the  trial  of  Charles  Arable  and 
Arvilieu,  otherwise  called  "Blanc  Beard:" 
For  the  reasons  given  In  the  above  and 
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foresolnc  opinion,  It  Is  ordered,  adjudged, 
and  decreed  that  the  verdict  of  the  jniy 
and  the  Bent«iice  ol  the  district  court  ren- 
dered  against  the  said  Charles  Arable  and 
ArTiIleu,a//aA  Blanc  Beard,  be  quashed,  an- 
nulled, and  set  aside;  and  It  is  now  or- 
dered that  said  case  be  remanded  to  the 
district  court  (or  further  proceedings  ac- 
cording to  law  and  to  the  views  expressed 
In  said  opinion. 

2.  In  the  trial  of  Syphroyen  Mecbe  and 
Lastie  Smith:  For  the  reasons  given  in 
the  foregoing  opinion,  it  is  ordered,  ad- 
Jndg^ed,  and  decreed  that  the  verdict  ren- 
dered against  the  aforesaid  Syphroyen 
Meche  and  Lastie  Smith  be  quashed  and 
set  aside,  and  the  judgment  rendered 
thereon  annulled,  avoided,  and  reversed ; 
and  it  is  now  ordered  that  said  case  be  re- 
manded to  the  district  court  for  further 
groceedings  according  to  law,  and  accord- 
ig  to  the  views  expressed  in  said  opinion. 

8.  In  the  trial  of  Jerome  Meche:  For 
the  reasons  given  in  the  forgoing  opinion, 
it  is  ordered  that  the  verdict  of  the  jury 
In  this  case  qnasbed  andset  aside,  and  that 
the  judgment  herein  be  annulled,  avoided, 
and  reversed,  and  that  the  cause  be  re- 
manded to  the  district  court  for  further 
proceedings  according  to  law,  and  accord- 
ing to  the  views  expressed  in  the  afore- 
said opinion. 

Fbnnbr,  J.,  (diBBenttn/r.)  Appreciating 
the  great  importance  of  these  cases,  I  have 
carefully  examined  every  ruling  of  the 
Judge  H  qvo,  and  every  one  of  the  numer- 
ous bills  of  exception  presented  on  the  rec- 
ord. I  agree  with  the  majority  in  consid- 
ering that  the  pivotal  question  in  the  case 
is  that  which  is  so  denominated  in  the 
majority  opinion,  viz.,  the  admissibility 
of  evidence  to  show  the  existence  of  im- 
moral and  scandalous  relations  between 
Duplfichin,  the  owner  of  the  house  invad- 
ed, and  a  colored  woman  named  Fille. 
Repeated  attempts  were  made  to  get  in 
such  evidence  in  various  forms  and  under 
different  pretexts,  which  were  all  defeated 
by  the  judge,  and  the  records  bristle  with 
bills  of  exception  on  the  point.  In  one  of 
these  bills  the  judge  states  at  length  the 
circumstances  of  the  case,  and  the  grounds 
on  which  he  based  his  ruling,  and  I  deem 
it  best  to  quote  the  bills  almost  in  full. 

The  following  question  was  propounded 
to  a  witness  for  the  defense :  "  If  you  say 
you  wanted  to  make  Fllle  go  away  from 
the  prosecutor's  house,  give  your  reasons 
for  wanting  Fllle  to  go  away  from  the 
prosecutor's  house. "  The  bill  proceeds : 
"It  was  declared  by  defendants' counsel  at 
the  time  that  their  reasons  for  asking  this 
question  were  (11  for  the  purpose  of  show- 
ing that  the  entry  was  not  made  with  in- 
tent to  kill,  as  charged ;  (2)  for  the  pur- 
pose of  showing  that  the  entry  was  not 
made  with  intent  to  kill,  steal,  rob,  com- 
mit a  rape  or  any  other  crime  set  out  in 
the  statute.  But  bis  honor,  the  judge, 
upon  objection  made,  ruled  out  the  ques- 
tion on  the  ground  that  Leoval  Meche, 
one  of  the  co-defendants,  who  had  been 
placed  on  the  stand  before  Jerome  Mecbe, 
another  of  the  defendants,  was  asked  the 
following  question:  'If  you  say  you 
wanted  to  make  Fllle  go  away  from  the 


prosecutor's  house,  glre  yonr  reaaona  tor 
wanting  her  to  go  away.'  Whereupon 
the  court  ordered  the  jury  to  retire,  and 
the  question  to  be  answered  in  their  ab- 
sence, for  the  purpose  of  determining 
whether  it  was  admissible  or  not  before  It 
should  go  to  the  jury.  The  witness  an- 
swered this  question  as  follows,  which 
was  taken  down  in  presence  of  accused 
and  of  all  parties  by  the  clerk  of  court: 
'Blanc  Beard  told  me  Fllle  bad  fought 
with  one  of  his  [Blanc  Beard's]  sisters-in- 
law.  Also  because  there  was  bad  example 
in  the  house  of  Mr.  Dupltehin.  That  Fills 
cloistered  herself  with  Mr.  Dupl&:hln,  in 
the  day-time.  In  a  room  in  his  house. 
Also  that  one  of  Mrs.  Blanc  Beard's  sis- 
ters had  told  her,  crying,  that  they  were 
maltreated  on  account  of  Fille.  Also  Jo- 
seph Meche  told  him  [witness]  that  Mrs. 
Blanc  Beard  told  him  that  she  would  be 
glad  If  they  would  make  Fllle  leave,  the 
place,  on  account  of  her  sisters.  Also  L^ 
oral  Cormier  told  me  he  went  to  Mr.  Dn- 
pl4chin's,and  that  he  saw  a  large  mulatto 
man  in  the  house,  playing  with  his  daugh- 
ters, and  he  understood  Fille  was  the  cause 
of  the  mulatto  being  there.  Ue  [Cormier] 
himself  thought  It  was  a  bad  example. 
Some  of  the  crowd,  perhaps,  did  not  know 
these  reasons,  but  most  of  them  did.'  It 
will  be  obberved,"  proceeds  the  judge, 
"  that  the  questions  propounded  to  each 
of  these  witnesses  are  Identical,  and  evi* 
dently  asked  for  the  purpose  of  eliciting 
the  same  kind  of  testimony  as  appears 
above.  It  must  be  evident  that  such  testi- 
mony was  intended  rather  for  the  purpose 
of  appealing  to  the  race  prejudices  of  the 
jury  than  of  showing  want  of  Intent  to 
kill;  that, considering  the  statements  as 
true,  they  are  inadmlssthie,  either  in  Justifi- 
cation or  mitigation  of  the  offense  charged. 
It  Is  composed  entirely  of  hearsay,  and 
would  have  inevitably  led  the  court  into 
an  investigation  of  irrelevant  matters 
well  calculated  to  mislead  the  jury.  la 
other  words,  this  was  the  real  purpose  of 
asking  the  question.  The  circumstances 
attending  the  commission  of  the  offense, 
as  detailed  by  all  of  the  accused  them- 
selves on  the  witness  stand,  are  briefly  as 
follows:  That  they,  or  a  majority  of 
them,  belonged  to  an  unlawful  organlsa^ 
tion  called  '  Regulators '  or  '  White  Caps.' 
That  they  armed  themselves  with  pistols 
and  guns,  and  went  in  a  body  to  the  bouse 
of  DupK^hin  about  one  o'clock  in  the 
night.  That  all  were  masked  except  one, 
a  comparative  stranger  in  the  neighbor, 
hood,  named  Falgout,  totally  unknown 
to  Dupl^chln.  That  Falgout,  amemberof 
this  body,  representing  himself  as  a  sheriff 
to  Dupl6chin,  induced  him  to  open  his  win- 
dow. That  he  demanded  of  Dupl€chin  the 
woman,  Fllle.  Upon  being  asked  what  he 
wanted  of  her, said  it  was  none  of  his  bus- 
iness. That  immediately  thereafter  Fal- 
gout jumped  through  the  window  of  Du- 
pi€chin's  house  across  his  bed,  and,  pre- 
senting bis  pistol  at  Dupl€chln,  ordered 
him  not  to  move,  immediately  shouting  to 
his  confederates:  'Break  I  Enter  I  hold 
him  I '  That  immediately  afterwards  sev- 
eral members  of  the  party,  having  secured 
an  entrance,  caught  and  dragged  the  wo- 
man, Fille,  out  of  the  house.    That  about 
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this  time  Dupltetaln,  bavlniar  secured  pos- 
session ot  bis  ^n,  snapped  It  at  the  party 
who  were  engaged  in  dragging  the  wo- 
man, Fille,  away  in  his  yard.  The  gan 
having  tailed  to  fire  the  first  shot,  he  fired 
the  second  shot,  which  wos  almost  simul- 
taneously returned  by  the  party  having 
poBseBsion  of  FUle,resultlng  in  Dupl€chln's 
being  shot  down  in  his  own  house,  and 
one  of  the  accused  wounded  lu  the  leg. 
That  immediately  thereupon  the  accuHed 
flred  some  five  or  six  shuts  in  the  house, 
after  which  they  left.  In  view  of  these 
facts,  the  coart  felt  constrained  to  believe 
that  the  evidence  sougbt  to  be  elicited  by 
this  question  was  oBered  tor  the  purpose 
and  with  the  hope  that  the  Jury,  acting 
under  a  sense  of  Indignation  at  a  supposed 
outrage  upon  the  domestic  relations  of 
one  of  their  neighbors,  would,  upon  the 
Impulse  of  the  moment,  forget  the  Issues  of 
the  case,  and  Jostlfy  the  commission  of  the 
offense  by  an  acquittal. " 

Under  tbe  foregoing  statement,  did  the 
Judge  err  in  excluaing  the  evidence  offered  ? 
It  is  the  plain  and  reasonable  rule  of  law 
that,  in  criminal  as  in  civil  cases,  evidence 
most  be  confined  to  the  issue,  and  proof  of 
collateral  facts  is  not  admissible  unless 
clearly  referable  to  and  bearing  upon  the 
point  in  issue.  "This  rule,"  says  Mr. 
Oreenleaf,"  excludes  all  evidence  of  collat- 
eral facts,  or  those  which  are  Incapable  of 
affording  any  reasonable  presumption  or 
Inference  as  to  tbe  principal  tact  or  mat- 
ter in  dispote,  and  the  reason  is  that  such 
evidence  tends  to  draw  away  the  minds 
of  the  jurors  from  the  point  in  issue,  and 
to  excite  prejudice,  and  mislead  them ; 
and,  moreover,  the  adverse  party,  having 
had  no  notice  of  such  a  course  of  evidence, 
is  not  prepared  to  rebut  it. "  1  ureenl.  Er. 
5  52. 

The  points  at  issne  in  thlscaseconld  not 
be  more  fairly  and  fully  stated  than  they 
were  by  the  judge  a,  quo  in  his  admirable 
charge,  when  he  said:  "To  convict  the 
accuseil  ot  the  crime  charged,  the  state 
must  show  (1)  that  the  defendants  did  en- 
terand  break;  [2)  that  the  accused  entered 
and  brokea  dwelling-house;  (3)  that  such 
entry  and  breaking  was  done  in  the  night- 
time: (4)  that  there  was  some  person  law- 
fully In  said  house  at  the  time  of  such  en- 
try and  breaking;  (6)  that  the  accused 
were  at  the  time  of  such  entry  and  break- 
ing armed  with  a  dangerous  weapon ;  (6) 
that  the  accused  entered  and  broke  with 
tbe  intent  to  kill.  You  cannot  legally  con- 
vict the  accused  under  the  indictment  for 
entering  and  breaking  with  intent  to  rob, 
to  steal,  to  commit  rape  or  any  other 
crime  than  the  one  charged,  to-wit,  the  in- 
tent to  kill."  It  is  readily  apparent  that 
the  evidence  excluded  had  no  possible  rele- 
vancy to  any  ot  the  above  points,  unless 
to  be  to  tbe  last,  to-wit,  the  intent  to 
kill.  If  the  matter  in  dispute  had  been 
whether  or  not  the  accused  went  to  the 
house  of  Dupi^chin  for  the  purpose  and 
with  the  intention  of  taking  outand  whlp- 

ging  the  woman,  Fille,  the  evidence  might 
ave  been  germane  to  such  an  issue  as 
tending  to  exhibit  a  motive  forsuch  inten- 
tion, and  to  make  it  probable.  But  we 
do  not  understand  there  was  any  issue  on 
this  point.   The  recitals  ot  the  bill,  as  well 


as  the  judge's  statement,  and  indeed  the 
whole  record,  and  even  the  briefs  of  defend- 
ants' counsel,  abundantly  show  that  evi- 
dence of  such  intention  was  freely  admit- 
ted, and  that  it  stood. substantially  as  a 
conceded  tact  in  the  case.  The  question 
was  whether  the  admitted  Intention  and 
determination  to  take  out  aud  punish  Fille 
was  accompanied  with  a  co-existing  in- 
tention to  kill  whoever  might  resist  them 
in  executing  their  purpose. 

"It  is  immaterial, "  says  Mr.  Bishop.  "In 
a  criminal  case,  what  motives  may  have 
operated  on  the  mind  of  the  accused  per- 
son, or  what  may  have  been  inoperative, 
provided  tbe  law's  motives  did  or  did  not 
influence  him.  Suppose,  then,  a  man  has 
several  intents,  and  in  pursuance  ot  them, 
together  moving  him,  he  does  what  tbe 
law  forbids.  The  rule  here  is  that  if  there 
are  the  intents  necessary  to  constitute  the 
otfepse,  and  intents  not  necessary,  the  lat- 
ter do  not  vltiatetheformer,  which  in  their 
consequences  are  the  same  as  though  they 
stood  alone. "  Bish.  Crim.  Law,  §§  838, 839. 
Admitting,  therefore,  that  accused  went 
with  the  intent  to  take  outand  punish 
Fille, — an  intent  certainly  unlawful, — yet, 
it  that  intent  was  accompanied  by  an  In- 
tent to  kill  either  Fille  or  any  other  person 
who  might  lawfully  resist  them  in  che  ac- 
complishment of  that  purpose,  the  crime 
charged  would  be  established.  The  facts 
stated  by  the  judge  show  that  the  accused 
masked,  and  armed  themselves  with  dan- 
gerous weapons ;  that  the  first  one  who 
entered  covered  Dupl^chin  with  a  pistol, 
and  told  his  confederates  to  break  and  en- 
ter; that,  while  Dupl6chin  was  thus  under 
threats  of  death,  they  did  break,  enter,  and 
seize  and  carry  off  the  woman,  Fille;  that 
when  Dupl6chin,  in  the  exercise  of  his  le> 
gal  right,  and  Indeed  of  his  manly  duty, 
did  resist  by  shooting  at  the  invaders  ot 
his  house,  they  flred  at  him,  and  shot  him 
down.  Now  the  jury  was  bound  to  deter- 
mine what  intent  was  evinced  by  such  con- 
duct. They  had  a  right  to  consider  wheth- 
er covering  Dupl^chin  with  a  pistol  did 
not  mean  a  threat  and  an  intention  to 
kill  him  if  he  resisted,  although  he  had  the 
clear  legal  right  to  resist  even  to  the  ex- 
tent of  killing  the  intruders,  especially 
when  followed  by  the  fact  that,  when  lat- 
er he  did  resist,  they  did  shoot  him  down. 
In  such  a  case,  how  could  it  possibly  avail 
defendants,  auder  any  legal  aspect  ot  tbe 
case,  to  show  that  the  reasons  why  they 
determined  to  commit  tbe  unlawful  act  of 
taking  out  and  punishing  Fille  were  the 
existence  of  shameful  relations  between 
Duplfcbin,  a  white  man,  and  Fille,  a  col- 
ored woman;  he  keeping  her  as  a  concu- 
bine in  the  house  with  bis  white  children 
to  the  scandal  of  the  neighborhood,  and  to 
the  injury  of  his  family?  I  can  discover 
no  possible  light  which  such  facts  could 
throw  upon  the  question  whether  or .  not 
the  purpose  to  remove  and  punish  Fille 
was  accompanied  by  the  co-existing  deter- 
mination, evinced  by  tbe  facts  stated,  to 
kill  whoever  might  resist  them  in  carrying 
out  their  unlawful  designs.  Indeed,  it 
rather  appears  that  the  proof  of  such 
atrocious  and  scandalous  relations  as  the 
motive  of  the  crime  would  tend  more  to 
render  probable,  than  to  rebut,  the  inten> 
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tion  and  determination  to  carry  out  their 
purpose  at  all  hazards,  even  though  Involv- 
ing the  sacriflce  of  human  life. 

1  fully  agree  that  the  accused  were  enti- 
tled to  prove  their  intention,  and  their 
whiile  Intention,  in  breaking  and  entering 
the  house;  but  the  intention  referred  to 
means  what  they  intended  to  do,  and  not 
the  reasons  or  motives  why  they  intended 
to  do  it,  unless  such  motives  were  such  as 
made  the  act  lawful,  which  is  not  here 
pretended.  The  law  deals  with  acts,  and 
with  intentions  to  act.  When  the  majori- 
ty opinion  affirms  their  right  to  prove 
that  their  intention  was  "to  break  up  the 
concubinage  between  Dupl€chin  and  Fille 
by  taking  out  and  whipping  Fille, "  it  pre- 
sents a  compound  idea,  embracing— F/rst, 
the  intent,  viz.,  to  take  out  and  whip  Fille; 
second,  the  motive  for  that  intent,  viz.,  to 
break  up  the  doncnbinage.  As  the  motive 
had  no  tendency  to  legalize  the  act  intend- 
ed, it  was  not  admissible  unless  it  tended 
to  rebnt  or  disprove  the  accompanying 
intent  to  kill  alleged  in  the  Indictment.  It 
Is  very  clear  that  this  motive  is  not  in  the 
slightest  degree  inconsistent  with  the  In- 
tent to  kill.  On  thecontrary,  if  their  motive 
was  to  break  up  the  concabinage  between 
Dopl^chin  and  Fille.  the  killing  of  either 
one  or  both  would  certainly  be  the  most 
effectual  and  conclusive  method  of  accom- 
plishing that  purpose. 

I  have  wrestled  vainly  In  the  attempt  to 
discern  any  legal  or  possible  aspect  in 
which  such  evidence  could  throw  any  light 
upon  the  question  of  intent  to  kill  vel  non. 
We  are  not  here  concerned  with  the  suffi- 
ciency of  the  proof  of  Intent  to  kill,  or  of 
the  qualities  which  must  characterize 
such  Intent,  in  a  prosecution  like  this.  The 
Jury  was  fully  charged  that  the  intent  to 
kill  was  absolutely  essential,  and  that  the 
breaking  and  entering  must  have  been 
done  with  that  Intent,  which  Imports  that 
the  intent  must  have  existed  at  the  time 
of  the  breaking,  and  would  not  be  estab- 
lished by  proof  showing  that  such  intent 
only  originated  out  of  the  emergencies 
arising  in  course  of  execution  of  a  different 
thing  at  first  Intended.  The  authorities 
quoted  to  that  effect  are  good  law,  but  I 
do  not  see  their  bearing  on  this  case.  If 
the  accused  had  privately  and  secretly  en- 
tered Dup16chin's  house  to  take  out  the 
woman, seeking  to  avoid  conflict,  and  had 
made  tb^r  demonstrations  threatening 
his  lite,  only  because  unexpectedly  sur- 
prised by  Dupldchin.ln  such  case  the  inten- 
tion to  be  deduced  from  such  demonstra- 
tions might  be  held  as  arising  only  subse- 
quent to  the  breaking  and  entering,  and 
therefore  not  within  the  purview  of  the 
statute.  But  here  the  hostile  demonstra- 
tions were  the  first  acts  of  the  accused, 
done  deliberately  at  the  moment  of  entry, 
and  certainly  whatever  intent  the  Jury  at- 
tached to  them  was  an  intent  directly  ap- 
plicable to  the  entry  and  breaking. 

The  testimony  excluded  being  in  my 
opinion  utterly  Irrelevant  to  any  legal  is- 
sue in  the  case,  I  feel  bound  to  give  my  un- 
qualified approval  to  the  firmness  and 
courage  with  which  the  Judge  a  qno  re- 
sisted every  effort  or  device  to  bring  it  be- 
fore the  Jury.  The  case  belongs  to  a  class 
of  cases  to  which  the  reasons  underlying 


the  rule  excluding  such  Irrelevant  testimo- 
ny peculiarly  apply.  In  the  language  of 
Mr.  Greenleat,  it  would  have  "tended  to 
draw  away  the  minds  of  the  Jurors  from 
the  point  in  issue,  and  to  excite,  prejudice, 
and  mislead  them."  lEv.§62.  Theopen- 
ing  of  the  door  to  evidence  of  this  kind 
In  such  cases  increases  the  difficulty,  al- 
ready great,  of  vindicating  the  law.  I 
think  the  Judge  rightly  concluded  that  the 
purpose,  BO  persistently  pursued,  of  get- 
ting in  such  evidence,  could  only  be  to  ap- 
peal to  a  "higher  law,"  in  the  prejudices 
of  the  Jurors,  under  which  they  might,  in 
violation  of  their  oaths,  acquit,  however 
clearly  satisfied  that  the  accused  were 
guilty  of  the  crime  charged  in  the  indict- 
ment and  denounced  by  the  statute.  It  is 
the  first  duty  of  the'  Judiciary  charged 
with  the  enforcement  of  the  legislative 
will,  as  expressed  in  the  statute  law,  to 
discountenanceand  exclude  all  foundation 
for  such  appeal.  Says  Mr.  Bishop:  "A 
man  cannot  make  the  defense  in  court 
that  there  is  a  higher  law  than  the  one 
there  administered,  forbidding  him  to 
obey  the  law  of  the  court,  further  than  it 
may  tend  to  shake  the  legal  validity  of  the 
latter.  Upon  this  point.  Baron  Hitbib  ob- 
serves, 'the  practice  of  all  countries  is 
ctgreed.'  The  rule  lies,  necessarily,  at  the 
foundation  of  all  Jurisprudence."  1  Bish. 
Crim.  Law,  §  344.  To  admit  such  evidence 
at  all  is  to  give  an  implied  sanction  to  the 
Jury's  weighing  it  as  material  to  the  case, 
and  they  are  not  likely  to  understand  or 
be  controlled  bynice  distinctions  as  to  the 
purposes  and  eBect  to  which  It  Is  to  be 
confined. 

I  have  scrutinized  every  bill  in  all  the 
cases;  and,  though  some  of  them  may  ex- 
hibit trifling  technical  irregularities  in  the 
rulings  of  the  Judge,  the  matters  involved 
are  trivial,  and  the  errors  too  insignificant 
to  affect  the  substantial  merit  of  the  case, 
or  to  Justify  interference  with  the  verdict 
and  sentence.  I  therefore  respectfully  dis- 
sent from  the  opinion  and  decree  herein. 

^"^  («  La.  Ann.  S4S) 

Hebeht  et  aJ.  v.  Dcpaty  et  al. 

(Supreme  Cowrt  of  Lo/uisiancu    March  17,  1890. 
42  La.  Ann.) 

Sai,e— Good-Will— Lbass—Covbhamw. 

1.  In  the  sale  of  the  effects  in  any  business, 
where  an  itemized  account  la  made,  and  a  valua- 
tion is  attached  to  each  item,  and  no  mention  is 
made  of  the  "good- will"  of  the  business,  evidenoa 
cannot  he  received  to  contradict  the  nritten  act 
of  sale  80  as  to  show  that  the  "good-will"  formed 
a  part  of  the  act  of  sale. 

3.  A  stipulation  in  a  lease  of  premises  on  which 
a  certain  business  has  been  carried  on,  that  the 
lessor  will  not  pursue  the  same  occupation  in  the 
same  neiehbornood,  Is  a  personal  obligation  of  the 
lessor.  If  be  sells  property,  a  part  of  which  is  the 
leased  premises,  and  the  purchaser  puts  up  build- 
ings on  the  purchased  property,  opposite  to  the 
leased  portion,  and  carries  on  the  same  bnsiness 
as  that  on  the  leased  ground,  the  obligation  of  the 
original  lessor,  his  vendee,  does  not  affect  him, 
and  he  cannot  be  injured,  for  this  reason,  from 
carrying  on  said  business. 
{Syllaims  by  the  Court.) 

Appeal  from  district  court,  parish  of  As- 
sumption ;  W.  GuioN,  Judge. 
L.  W.  False  &  Son  and  Pugb,  Pugh  Jt 
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M&rx,  tor  appellant.     W.  E.  Hovell,  for 
appellee. 

McEnkrt,  J.  Since  the  submission  ot 
this  case,  one  of  the  plaintiffs,  Hebert,  has 
died,  and  the  duly  appointed  and  qualified 
adminlstrutor  of  his  succession  has  been 
made  a  party  plaintiff  and  appellant,  in 
the  place  ot  said  deceased,  Emile  S.  He- 
bert. One  ot  the  defendants,  Maxlme 
Dnpaty,  kept  a  livery  stable  In  the  town 
ot  Napoleonville.  Ue  was  a  popular  pro- 
prietor ot  the  establishment,  and  did  a 
thriving  business.  This  tact  induced  the 
plaintiffs,  Hebert  and  Damare,  to  pur- 
chase the  outfit  of  the  stable,  consisting  ot 
horses,  harness,  and  Tohlcles.  The  sale 
waa  perfected  on  the  9th  of  February,  1887. 
In  the  act  ot  sale  Dupaty  leased  the  prem- 
ises on  which  the  stable  was  located  for  a 
term  ot  five  years  to  the  plaintiffs,  with 
privilege  ot  renewal.  The  folio  wing  clause 
is  In  the  lease:  "The  lessor  binds  and  obll- 
eates  fa  imself  not  to  keep  a  public  livery  sta- 
ble during  the  term  of  said  lease,  either  di- 
rectly or  indirectly,  within  a  radius  of  six 
miles  ot  Napoleon  vllle."  Dupaty  sold  to 
Dngas,  another  def  endant.certain  property 
In  the  to  wn  ot  Napoleon  vllle,  which  includes 
that  leased  by  Hebert  and  Damare  from  Du- 
paty. Dugas  sold  this  property  to  Will- 
iam L.  Phelps,  the  last-named  defendant. 
Phelps  and  Dugas  are  brothers-in-law.  In 
the  act  of  sale  by  Dupaty  to  Dugas,  plain- 
tiBs'  lease  is  referred  to,  and  it  is  stipu- 
lated, as  an  additional  consideration  tor 
the  sale,  that  the  vendor,  Dupaty,  sold  to 
Dugas,  his  heirs  and  assigns,  there  venues  ot 
thelease  during  its  duration,  and  ail  other 
benefits  arising  therefrom.  Phelps  has 
collected  the  revenues  from  theleased  prem- 
ises of  the  plaintiffs.  These  acts  of  sale 
and  lease  were  recorded,  and  the  parties 
all  knew  ot  the  terms  and  conditions  of 
the  sale  from  Dupaty  to  the  plaintiffs. 
Phelps  erected,  established,  and  conducted 
a  livery  stable  directly  in  front  ot  the  sta- 
ble of  plaintiffs.  They  are  rival  establish- 
ments. This  suit  Is  brought  to  recover 
$10,000  damages  against  defendants  tor 
the  establishment  and  conducting  of  said 
public  livery  stable.  In  substance,  the  al- 
legations in  the  petition  are  that  Dugas 
and  Phelps,  having  full  knowledge,  due 
notice,  and  being  well  aware  ot  the  lease 
of  petitioner,  and  all  of  its  stipulations, 
as  well  ot  the  sale  by  said  Maxime  Dupaty 
to  petitioners,  etc.,  and  that  the  said  Du- 
paty, who  was  bound  not  to  keep  during 
the  pendency  ot  the  said  lease  a  public  liv- 
ery stal)le,  either  directly  or  indirectly, 
within  a  radius  of  six  miles  of  the  town  of 
Napoleon  vllle,  went  to  the  said  Dupaty  ,and 
entered  into  a  conspiracy  with  him,  and 
they  conspired  together  to  crush  and  ruin 
the  petitioners  in  their  business  of  public 
livery  stable,  by  erecting, establishing,  and 
conducting  the  public  livery  stable  on  the 
premises  purchased  by  said  Phelps  from 
Dnpaty. 

Testimony  was  offered  and  admitted  to 
show  that  the  "good-will"  of  the  livery 
business  carried  on  by  Dupaty  was  also 
sold  to  the  plaintiffs.  It  was  admit- 
ted.   The  sale  trom  Dupaty  to  plaintiffs 


enumerates  every  item,  with  a  valuation, 
sold  to  plaintiffs.  Nothing  is  said  in  the 
act  of  sale  of  the  "  good-will "  of  the  estab- 
lishment. The  evidence  was  inadmissible, 
as  it  added  to  and  contradicted  the  writ- 
ten act  ot  sale,  in  which  there  was  no  am- 
biguity or  uncertainty.  But,  admitting 
that  the  good-will  of  the  business  was 
sold  to  plaintiff,  it  could  not  have  any 
bearinginthe  case.  Thestipulation  of  Du- 
paty was  not  to  keep  a  public  livery  stable 
within  a  radius  of  six  miles  of  the  town  of 
Napoleon  ville.  Thereis  no  evidence  what- 
ever in  the  record  that  he  has  done  so,  nor 
Is  there  any  evidence  that  he  is  in  any 
way  interested  in  the  stable  conducted  by 
Phelps.  The  record  fails  to  show  that 
there  was  any  collusion  between  the  de- 
fendants to  injure  the  plaintiffs.  Dupaty 
was  compelled  to  sell  the  property  to  pay 
a  mortgage  debt  of  f  2,000  upon  it,  which 
■was  past  due.  and  for  which  a  demand 
had  been  made  upon  him.  Phelps  bad 
been  conducting  a  livery  stable  at  an  un- 
desirable locality,  and  availed  himself  ot 
the.  opportunity  offered  to  purchase  the 
property  from  Dupaty,  a  part  of  which 
was  leased  to  plaintiffs.  He  did  not  have 
sufficient  means.  His  brother-in-law,  Du- 
ga^,  agreed  to  fumish  him  the  money,  and 
he  sought  advice  as  to  the  means  of  secur- 
ing himself.  He  was  Instructed  to  pur- 
chase in  his  own  name,  sell  to  Phelps,  and 
retain  the  vendor's  privilege,  and  a  special 
mortgage  tor  the  price.  All  the  defend- 
ants, under  oath,  deny  any  Intention  to  in- 
jure plaintiffs,  and  Phelps  especially,  ex- 
cept in  a  fair  competition  for  patronage. 
No  evidence  is  offered  to  contradict  this. 

The  contention  of  plaintiffs  that  Dugas 
and  Phelps,  by  purchasing  from  Dupaty, 
became  bound  as  Dupaty  was,  not  to  keep 
a  public  livery  stable  within  a  radius  ot 
six  miles  ot  the  town  of  Napoleon  ville,  can- 
not be  maintained.  We  do  not  see  in 
•what  manner  any  process  of  reasoningcan 
arrive  at  the  legal  responsibility  of  defend- 
ants as  contended  for  by  plaintiff.  On 
this  point  in  the  case  the  opinion  of  the 
judge  a  qao  Is  exhaustive.  In  his  opinion 
he  says:  "Dupaty  did  not  stipulate  that 
no  livery  stable  should  be  kept  on  the  bal- 
ance ot  the  property  during  plaintiffs' 
lease,  but  that  he  would  not  keep  a  livery 
stable  himself,  directly  or  indirectly,  dur- 
ing that  term.  It  was  not  a  burden  that 
he  placed  upon  the  property  itself,  but  an 
obligation  that  he  impressed  upon  himself. 
Viewing  the  obligation  of  Dupaty,  there- 
tore,  as  one'  entirely  personal,  it  is  a  self- 
evident  proposition  that  neither  Dugas  nor 
Phelps  became  in  any  manner  bound  to 
plaintiffs  not  to  keep  a  livery  stable,  unless 
they  contracted  the  same  obligation  by 
the  terms  and  stipulations  of  the  two  sales 
of  28th  of  July,  1889.  It  is  not  to  be  pre- 
sumed that  Dr.  Dugas  or  W.  L.  Phelps  in- 
tended to  assume  this  personal  obligation 
of  Dupaty  when  the  plaintiffs  themselves 
say  the  very  object  of  Phelps  In  acquiring 
the  property  was  to  put  up  a  livery  stable 
upon  it.  Such  an  Intention  on  the  part 
of  Dugas  and  Phelps  is  entirely  unreasona- 
ble." There  is  no  error  in  the  judgment, 
and  it  is  therefore  affirmed. 
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(41  La.  Ana.  tSS) 

Statb  t.  Badbn. 

(Aiprem*  Ooutt  cf  Lovislana.    Uarcb  17, 1890. 
la  La.  Ann.) 

LiBoairr— IiTDioTMBirT— IimmD^TiNS  Witkms. 

1.  In  an  indlotment  for  larcenjr,  deacrlption  vt 
flM  thing  stolen  as''one  beef,  of  the  value  of  fifteen 
dsllara,  of  the  property  of  A.  B., '  is  sufflcient. 

S.  Proof  of  attempts  by  aocased  to  intimidate 
a  witness  for  the  prosecution  is  admissible  as  tend- 
ing to  establish  a  presumption  of  guilt;  and  such 
admissibility  is  not  destroyed  by  the  fact  that,  on 
a  trial  for  the  crime  of  intimidating  the  same  wit- 
ness, accused  had  been  acquitted. 
ISyllabui  by  the  Court.) 

Tbe  Attorney  Oeneral,  for  the  State.  R. 
P.  (TBrten  and  W.A.  White,  for  defendant. 

Fenitbb,  J.  Appeal  from  the  district 
court  for  the  pariuh  of  Vermilion. 

The  indictment  charged  defendant  with 
larceny  of  "one  beef,  of  the  value  of  fifteen 
dollars,  of  the  property  of  A.  T.  Brous- 
■ard."  A  motion  to  quash  was  made  and 
OTermled  on  the  sn^und  of  insufficiency 
of  description  of  tbe  thlnz  stolen.  Indict- 
ments presenting  precisely  the  same  feat- 
ures hare  been  frequently  sustained  In 
this  state  and  elsewhere.  State  v.  King, 
81  La.  Ann.  179;  State  v.  Carter. 33  La.  Ann. 
1214;  2  Vish.  Crim.  Law,  $  7U9 ;  2  Archb.Crim. 
Pr.  ft  PI.  (Pom.  Notes,)  1160,  and  numer- 
ous authorities  there  cited.  State  V.  H  oy- 
er, 40  La.  Ann.  744,  4  South.  Bep.  809,  is  ap- 
parently hostile,  but  it  is  perhaps  distin- 
guishable, and  at  all  events  does  not  pur- 
port to  overrule  the  above  authorities, 
which  exactly  cover  this  case. 

The  only  other  error  assigned  is  pre- 
sented on  a  bill  of  exceptions  to  the  Judge's 
ruling  admitting  proof  that  the  accused 
had  made  threats  to  a  stf  te  witness  in  or- 
der to  prevent  him  from  testifying  in  this 
case,  to  which  accused  objected  on  the 
ground  that  he  had  been  tried  on  the 
charge  of  intimidating  the  same  witness, 
and  had  been  acquitted,  and  that  the 
state  was  debarred  from  showing  the 
commission  of  any  other  offense  than  the 
one  on  which  he  was  then  being  tried. 
Tbe  defendant  was  not  on  trial  in  this 
case  for  intimidating  the  witness,  and  the 
evidence  could  have  no  effect  in  ctmvicting 
him  of  such  oSense,  to  which  his  former 
acquittal  would  have  been  a  bar.  But  we 
can  see  no  ground  on  which  such  acquittal 
could  operate  as  a  bar  to  evidence  offered 
simply  to  establish  a  presumption  of  guilt 
of  the  crime  for  which  be  was  then  being 
tried.  Noa  conat&t  that  the  evidence  ad- 
duced bad  been  beard  on  the  former  trial, 
or  had  been  passed  on  by  that  jury.  The 
defendant  was  entitled,  and  was  allowed, 
to  offer  the  record  showing  his  trial  and 
acquittal,  and  the  whole  went  to  the  jury 
for  what  it  was  worth.  This  was  not  er- 
ror.   Judgment  affirmed. 

(tt  La.  Ann.  WZ)  ~~~~~ 

Sntdeb  v.  Natchez,  B.  B.  ft  T.  B.  Co. 

(Supreme  Court  of  Louisiana.    Uarch  17,  1S90. 
&  La.  Ann.) 

CaSUBBS — ISJVBIBS  TO  Fassbhsbbs— Trupassbrs. 
1.  Tbe  railroad  company,  for  its  oonyenlenoe 
and  that  of  shippers,  oonstmcted,  at  the  termi- 
nation of  its  track  on  Black  river,  an  elevator, 
or  platform-car,  which  was  used  In  lowering  and 
taisf  ng  freight,  on  an  incline  track  extending  from 


its  depot,  on  the  bank,  to  the  water*!  edge;  aiiA 
the  plalntifrs  husband,  having  prepared  for  ship- 
ment a  small  cargo  of  fish,  and  placed  same  on  tM 
platform  of  the  elevator,  nndertook  to  ride  thereon, 
without  defendant's  consent,  up  to  the  station, 
when  the  wire  rope  by  means  of  which  tiio  oar  was 
operated  suddenly  broke,  while  the  car  was  ascend- 
ing, and  caused  tbe  Injury  and  death  of  deceased, 
field,  plalntlS  cannot  recover,  because  the  de- 
ceased was  not  a  passenger,  and  no  contractnal,  or 
gua«i  contractual,  relations  existed  between  him 
and  the  defendant;  he  being  a  mere  stranger  or 
trespasser  on  the  company's  properly. 

2.  If  a  person,  by  his  own  ■olicltation  or  ooa- 
sent,  is  carried  upon  avehideoroonveyanoe  which 
is  not  used  for  the  purpose  of  passenger  carriage^ 
there  can  be  no  presumption  that  ha  was  a  passen- 
ger, although  the  owner  be  a  common  carrier  «< 
passengers  D7  other  and  diiferent  means  of  ooa- 
veyanoe. 

8.  The  oarrler  is  not  under  the  same  degree  of 
obligation,  as  to  care  and  diligence,  to  guard  against 
injuries  to  strangers,  as  he  lain  case  01  those  against 
passengers. 

4.  His  duty  to  the  former  is  governed  by  the 
general  principle  of  law  that  every  one  Is  obliged, 
upon  considerations  of  humanity  and  justice,  to 
conform  his  conduct  to  the  rights  of  others,  and, 
in  the  prosecution  of  his  lawful  business,  to  use 
evenr  reasonable  precaution  to  avoid  their  injury. 

6.  A  railroad  company  has  no  right  to  infiiot 
wanton  injury  upon  a  naked  trespasser  on  its  loca- 
tion and  property. 

(SyUabuM  by  the  Court) 

Percey  Roberta  and  Steele  A  Dagg,  tor 
appellant.  Connor  &  Connor  and  C.  H,  Jk 
J.  H.  Boatner,  for  appellee. 

Watkins,  J.  Appeal  from  the  ninth  Ju- 
dicial district,  parish  of  Concordia.  On  or 
about  the  1st  of  October,  1887,  John  A. 
Snyder  received  serious  personal  injuries, 
by  means  of  a  fall  from  a  descending 
freight  elevator  of  the  defendant,  at  the 
western  terminus  of  its  railroad  track  on 
Black  river,  in  tlie  parish  of  Concordia; 
and  from  the  wounds  and  bruises  inflicted 
he  suffered  great  pain  and  agony.  One  of 
his  legs  was  subsequently  amputated,  and 
be  thereafter  died;  and  bis  widow,  in  her 
own  right  and  as  tutrix  of  the  minor 
children  of  deceased,  brought  this  suit  for 
the  recovery  of  $20,00<)  as  damages, — $10,- 
000  for  the  pain  and  suffering  of  tbe  de- 
ceased ;  and  $10,000  for  the  loss  of  his  love, 
society,  and  support.  The  Jury  awarded 
the  sum  of  f  5,0(H),  without  interest,  to  the 
plaintiB,  and,  in  this  court,  she  has  filed 
an  answer,  and  prayed  for  an  amendment 
of  the  Judgment,  so  as  to  increase  the  al> 
lowance to $10,000,  with  legal  interesttrom 
Judicial  demand,  the  defendant  having  ap- 
pealed. After  pleading  a  general  deniid, 
the  averment  of  defendant's  answer  is 
that  it  owns  and  operates  a  line  of  rail- 
road, "and  at  its  depot  on  Black  river  has 
erected  a  steam  incline  or  elevator,  which 
it  uses,  during  a  short  portion  of  each  sea- 
son, in  moving  freight  up  and  down  the 
bank  of  said  river,  to  and  from  steam- 
boats, when  the  stage  of  water  is  veiy 
low;  but  defendant  specially  denies  that 
said  incline  or  elevator  was  constructed 
or  Intended  for  tbe  purpose  of  carrying  pei^ 
sons  or  passengers,  or  that  persons  or 
passengers  were  carried  or  permitted  to 
ride  on  said  elevator  with  the  consent  of 
tbe  defendant  company,  or  of  its  employes 
or  agents;  that  said  elevator  was  only 
supplied  with  a  small  flat-car,  without 
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■eats,  ranings,  or  other  prutectlon  for 
passengera,  and  waa  underatood  to  be  a 
▼ery  dangerous  place  for  persons  to  at- 
tempt to  ride ;  and  all  persona  were  warned 
and  strictly  prohibited  and  forbidden  to 
attempt  to  get  on  or  ride  on  said  car. " 
It  further  specifically  avers  that  the  plain- 
tiff's husband  was  not  killed  or  Injured 
throngb  any  fault,  negligence,  or  careless- 
ness of  the  company,  Its  employee  or 
agents;  that  the  deceased  was  frequently 
at  the  said  depot,  and  was  well  aware 
that  all  persons  were  strictly  forbidden 
from  attempting  to  ride  on  said  car ;  was 
personally  present  on  an  occasion  recently 
previous  to  the  accident  which  caused  his 
fatal  injuriea,  and  heard  other  persons  or- 
dered off  the  elevator  by  the  company's 
employes;  and,  on  that  occasion,  due  no- 
tice was  timely  given,  and  before  the  ele- 
vator car  started  up  the  incline,  warning 
all  persons  to  get  off,  and  other  persons 
did  get  off,  in  compliance  with  the  warn- 
ing, but  the  deceased  did  not,  and  re- 
mained on  the  car;  that  at  the  time  the 
deceased  was  a  trespasser  on  the  property 
of  defendant,  and  guilty  of  most  reckless 
carelessness,  and  contributed  thereby  to 
his  own  injury;  and  that,  had  he  used  or- 
dinary care,  and  not  exposed  himself  to 
nnnecessaryrisk  and  danger,  by  persisting 
(n  riding  on  the  said  elevator,  in  violation 
of  orders  of  the  defendant's  employeo,  the 
nnfortunate  accident  would  not  have  bap- 
Dened.  The  final  averment  is  that  there 
■ire  suitable  and  convenient  approaches 
to  Its  depots  and  cars,  for  the  accommo- 
dation of  persona  and  passengers ;  its  en- 
gineer,  who  was  in  charge  of  the  elevator, 
was  competent,  careful,  and  faithful  lu  the 
discharge  of  his  duties ;  and  the  company 
used  all  possible  care  and  prudence  in  the 
operation  of  their  railroad  and  elevator, 
tor  the  safety  of  the  public  and  Its  em- 
ployes. 

Within  the  scope  of  these  pleadings,  a 
brief  r6Bumfi  of  the  facts  will  suffice.  At 
the  western  terminus  of  defendant's  road 
on  Black  riverthere  is  a  depot  on  the  crest 
of  the  bank,  from  which  there  is  an  Incline 
track  extending  to  the  water's  edge, a  dis- 
tance of  about  210  feet.  On  this  Incline 
track  a  platform  car  was  operated  in  re- 
ceiving and  discharging  freight,  by  being 
lowered  from  the  top  of  the  bank,  and 
drawn  up  again,  by  means  of  a  wh-e  rope, 
one  end  of  which  is  attached  to  the  car, 
and  the  other  is  passed  around  a  revolv- 
ing drum,  by  means  of  a  small  engine.  The 
flatform  of  this  car  is  18  feet  in  length  and 
feet  in  width.  Underneath  it  is  a  frame, 
to  which  the  trucks  are  attached,  and 
wbereby  the  platform  is  elevated  to  a 
height  of  S%  feet  above  the  incline  track  at 
the  end  next  to  the  river  bank,  and  of  9J^ 
feet  at  the  rear  or  outer  end,  so  that  its 
taorisontal  position  is,  at  all  times,  pre- 
served, during  the  transit  of  the  car  up  or 
down  the  bank.  This  platform  is  provid- 
ed with  no  seats,  caboose,  or  other  accom- 
modations for  persona  or  passengera,  and 
it  bas  no  railings  or  protectors  of  any 
kind  adapted  to  the  protection  of  passen- 
gem.  The  engine  by  which  the  elevator 
was  moved  up  and  down  the  incline  waa 
placed  in  position,  on  the  top  of  the  river 
bank,  adjacent  to,  but  not  connected  with. 


the  depot  in  any  way,  and  the  station  of 
the  engineer  who  operated  it  was  also  on 
the  top  of  the  bank.  This  elevator  waa 
owned  and  operated  by  the  defendant,  as 
an  accessory  of  its  railroad.  In  receiving 
and  discharging  freight,  which  had  been 
transported  on,  or  was  intended  tor 
transportation  by,  its  trains.  It  waa 
not  designed  for  passengers'  accommoda- 
tion or  travel.  For  several  years  this  rail- 
road extended  only  8  miles  west  of  the 
town  of  Vldalia,  on  the  west  bank  of  the 
MlHsissIppl  river;  but  In  1886  it  was  ex- 
tended 17  miles  further,  to  Black  river. 
After  this  extension  was  made,  quite  a 
considerable  Industry  sprung  up  in  that 
locality.  In  the  way  of  the  shipment  an*^ 
sale  of  fish,  proving  alike  profitable  to  the 
fishermen  and  the  railroad  company.  The 
fish  are  taken  from  boats,  and  thrown 
upon  the  platform  of  the  elevator  car,  and 
the  fishermen  mount  upon  it,  and  put 
them  In  slatted  boxes,  and  nail  down  the 
tops  preparatoiy  to  their  transportation. 
The  car  is  then  drawn  up  to  the  top  of  the 
river  bank,  and  the  boxpR  nf  fish  are  there 
transferred  to  the  defendant's  east-bound 
train  for  shipment.  The  deceased  waa 
engaged  In  this  industry  at  the  time  the 
accident  in  question  happened,  and  on  the 
morning  It  occurred  he  and  his  assoclatea 
nad  lustcompleted  the  boxing  of  a  cargo  of 
fish,  and  were  on  the  platform  when  the 
engineer  of  the  elevator  moved  It  slowly 
up  the  incline,  in  the  usual  manner,  to  a 
point  within  about  26  feet  of  the  top  <rf 
the  bank,  when,  altogether  without  ad- 
monition to  any  one,  the  wire  rope  parted 
In  twain,  and  the  car  ran  rapidly  down 
the  track,  coming  In  sharp  collision  wttti 
the  bow  of  a  steam-boat  lying  ashore, 
causing '  the  deceased  to  be  buried  with 
great  violence  against  a  hog  chain,  where- 
by bla  thigh  was  broken,  and  death  re- 
suited.  Thus  far  there  seems  to  be  no 
practical  difference  of  opinion  among  the 
various  witnesses,  who  were  interrogated, 
but  there  are  several  discrepancies:  (1) 
As  to  whether  the  employes  gave  timely 
warning  of  the  starting  of  the  train ;  (2) 
as  to  the  existence  of  an  established  custom 
on  the  part  of  the  shippers  and  other  per- 
sons to  ride  up  and  down  the  incline  with- 
out protest  on  the  part  of  defendant's  em- 
ployes and  agents ;  and  (8)  as  to  the  ex- 
istence of  defendant's  orders  and  notices 
forbidding  such  use  thereof. 

In  considering  this  case,  it  must  be  borne 
in  mind  that  the  elevator  and  incline 
formed  no  part  of  the  railroad  proper,  bat' 
were  entirely  distinct  and  separate  there- 
from. They  were  operated  independently 
of  each  other,  though  both  were  owned  by 
defendant.  The  elevator  was  designed  ex- 
clusively for  carrying  freight,  and  not  for 
the  transportation  of  passengera  or  per- 
sons ;  and  the  absence  of  notice  or  warn- 
ing against  its  use  for  passenger  trafiBc,  If 
such  waa  the  case,  did  not  have  the  effect 
of  establiahing  between  such  pereons  as 
might  uselt  and  thecompanycontractuaklt 
or  qu&ai  contractual,  relations,  as  be- 
tween carrier  and  passenger.  In  usins 
the  car  as  did  the  deceased,  a  presumption 
is  raised  against  him  of  being  an  intrud« 
or  trespasser  on  tiie  defendant's  property 
without  consent,  and  the  burden  to   on 
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him  to  rebnt  It.  Tbe  fact  that  the  de- 
ceased had  dealings  with  defendant  does 
not  prove  that  there  existed  between  them 
tbe  relations  of  master  and  servant.  At 
most,  their  relations  were  those  of  shipper 
and  carrier  of  freight.  But,  from  the  evl' 
dence,  it  Is  clearly  established  that  the  en> 
try  of  the  deceased  upon  theelevator  plat- 
form was  but  voluntary  and  gratuitous, 
and  done  at  his  own  risk  and  peril,  even 
Ult  was  not  forbidden  by  the  company  and 
Its  employes  expressly.  But  we  think  it  la 
fully  established,  by  a  fair  preponderance  of 
the  testimony,  that  the  superintendent  and 
other  employes  had  expressly  and  repeated- 
ly prohibited  and  forbidden  persons  and 
shippers  from  riding  on  the  elevator;  that 
the  deceased  was,  only  six  months  prior  to 
the  accident,  employed  as  engineer  of  the 
company  in  operating  the  elevator,  and  as 
such  had  personal  knowledge  of  defend- 
ant's orders  and  instructions  in  this  re- 
spect; and  bis  knowledge  did  not  cease 
with  hlB  employment.  Whatever  may 
have  been  the  custom  and  usage  in  this  re- 
gard, it  cannot  be  Invoked  by  the  heirs 
and  legal  representatives  of  the  deceased, 
as  he  acted  under  his  own  personal  knowl- 
edge of  the  company's  disapproval  of  it, 
and  its  orders  to  the  contrary.  We  think 
it  also  fully  proven  that,  on  this  particular 
occasion, the  engineer  did  give  timely  warn- 
ing of  his  intention  to  start  the  elevator  car. 
Though  tbe  deceased  may  not  have  heard 
the  warning,  he  had  a  good  opportunity 
to  hare  done  so,  and  other  persons,  simi- 
larly situated,  did  hedr  It,  and  heed  It,  too. 
A.  strong  circumstance  proving  the  theory 
that  warning  was  given  is  that,  after  the 
car  had  ascended  the  Incline  a  short  dis- 
tance, it  was  halted  for  a  moment  in  its 
ascent,  and  two  persons,  who  were  on  the 
platform,  stepped  otT,  and  only  the  de- 
ceased and  bis  brother  remained  until  the 
rope  subsequently  brc^e,and  the  casualty 
occurred.  This  fact  is  admitted  by  all  the 
witnesses,  and  there  Is  no  explanation  of 
their  conduct  acceptable  to  reason,  other 
than  that  they  had  received  warning,  and 
heeded  It,  and  that  the  deceased  and  his 
brother  did  not. 

At  the  time  tbe  elevator  car  was  started, 
the  deceased  bad  completed  the  packing  of 
his  fish,  and  all  that  remained  forhimtodo 
was  to  go  up  on  the  river  bank  to  the  de- 
pot, and  obtain  a  bill  of  lading.  But,  if 
It  had  not  been  completed  at  the  time  of 
starting,  it  certainly  had  been  at  the  time 
the  halt  was  made,  and  his  associates  and 
assistants  got  oS.  The  plaintiff's  theory 
Is  this,  quoting  from  her  brief,  at  page  81, 
Viz.:  Mt  is  clear  that  John  A.  Snyder, 
In  mounting  the  car,  and  there  filling, 
with  fish,  the  empty  boxes,  and  nailing 
them  up,  was  not  a  trespasser  nor  a  li- 
censee, but  w{us  lawfully  engaged  in  a  bus- 
iness mutually  profitable  to  him  and  the 
railroad  company;  was  shipping  his 
freight  In  tbe  manner  expressly  authorized 
by  the  company,  and  wa«  entitled  to  all 
the  care  due  a  passenger. "  During  the 
course  of  the  trial,  her  counsel  requested 
the  ]udge  to  so  charge  tbe  Jury,  but  the 
latter  declined,  and  the  former  excepted. 
In  sapport  of  their  contention,  counsel 
quote  from  the  notes  found  at  page  4G2, 
1  Thomp.  Neg.,  and  which  read  as  fol- 


lows, viz.:  "The  general  rule  is  that,  to 
persons  who  are  lawfully  upon  tbe  track, 
engaged  In  labor,  the  railroad  company 
owes  a  duty  of  active  vigilance,  and  such 
persons  have  a  right  to  become  engrossed 
in  their  labor  to  such  an  extent  that  they 
may  be  oblivious  to  the  approach  of 
trains,  relying,  as  they  may,  upon  the  per- 
formance of  the  dut^  imposed  by  law  up- 
on the  railroad  company  with  reference 
to  them.  A  person  having  business  with 
the  railroad  company— e.  g.,  in  loading 
or  unloading  freight — has  a  right  to  oc- 
cupy a  position  designated  by  the  com- 
pany's agent,  hazardous  though  it  may 
seem,  relying  upon  thecompany's diligence 
to  protect  him  in  such  position.  Such  a 
person  has  a  right  to  still  presume  that 
the  railroad  company  wUl  act  In  accord- 
ance with  its.  duties,  though  it  has  once 
failed  to  do  so."  But  the  deceased  was 
not  engaged  in  any  kind  of  labor  on  the 
defendant's  track,  and  was  not  its  em- 
ploye; and,  although  he  did  have  business 
relations  with  the  railroad  company  re- 
lating to  the  shipment  of  freight,  his  sole 
duty  was  to  box  his  fish,  and  place  them 
on  the  platform.  The  contract  of  safe  car- 
riage, and  delivery  of  the  freight,  on  the 
part  of  the  company,  was  complete,  and 
its  risk  fully  undertaken  at  that  moment 
of  time.  No  position  was  designated  by 
the  defendant  for  tbe  occupancy  of  the  de- 
ceased, while  he  was  engaged  in  the  prep- 
aration of  bis  fish  for  shipment,  and  that 
situation  only  became  hazardous  when 
the  car  was  started  up  the  Incline.  He 
was  notified  that  he  was  unauthorized  to 
occupy  that  position  any  longer,  and  he 
could  not  any  longer  rely  upon  the  rail- 
road company  to  protect  him.  After  due 
warning  had  been  given,  and  the  car  had 
moved  from  its  stationary  position,  and 
commenced  Its  ascent  of  the  incline,  qua^ 
contractual  relations  between  the  deceased 
personally  and  the  defendant  ceased  eo  /a- 
staatl,  and  his  continued  occupancy  of  the 
platform  converted  him  into  a  trespasser, 
taking  the  risk  of  his  own  safety,  and  not 
relying  on  the  company's  protection. 
Hutchinson  on  Carriers,  in  treating  of 
"  who  [Is]  entitled  to  beconsidered  as  a  pas- 
senger, "says:  "Every  person  being  carried 
upon  a  public  conveyance,  usually  em- 
ployed in  the  carriageof  passengers, is pr^ 
sumed  to  be  lawfully  upon  It  as  a  passen- 
ger; but  If  a  person,  by  his  own  solicitation 
or  by  his  own  consent,  is  carried  upon  a  ve- 
hicle or  conveyance  which  is  not  used  for  the 
purpose  of  passenger  carriage,  and  this 
be  known  to  him,  there  can  be  no  such 
presumption,  although  the  owner  may  be  a 
common  carrier  of  passengers  by  other 
and  different  means  of  con  veyance. "  Pages 
447.  448;  Reary  v.  Railway  Co.,  40  La. 
Ann.  32,  8  South.  Rep.  390.  In  such  a  case, 
tbe  contributory  negligence  of  tbe  Injured 
party  being  shown,  the  railroad  company 
is  only  liable  if,  by  the  exercise  of  ordinary 
care,  it  could  have  prevented  the  accident. 
But  this  liability  has  been  interpreted  as 
arislngif.by  tbe  exercise  of  reasonable  cars 
on  the  part  of  the  company,  after  Its  dis- 
covery of  the  danger  in  which  tbe  Injured 
party  stood,  the  auccldent  could  have  been 
prevented,  and  was  not;  or  if  tbe  com- 
pany failed  to  discover  the  danger,  by  rea- 
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son  o!  recklessnesB.  carelesBness,  or  Inat- 
tention of  Its  employea,  when  the  exercise 
of  ordinary  care  on  their  part  would  have 
led  to  the  discovery  of  the  danger,  and 
averted  the  calamity.  Such  is  the  pur- 
port of  a  decision  of  the  supreme  court  of 
MisBouri,  (Harlan  v.  Bailroad  Co.,  65  Mo. 
22,)  which  Thompson  considers  to  be  the 
most  complete  statement  of  this  doctrine 
he  has  met  with  in  his  examination  of  it. 
To  the  same  purport  are  the  following 
authorities:  Railroad  Co.  v.  Norton,  24 
Pa.  St.  465;  Hell  v.  Glandlng,  42  Pa.  St. 
493 :  Bailroad  Co.  v.  Goldsmith,  47  Ind.  43; 
Bailroad  Co.  v.  Huffman,  28  Ind.  2S7;  Rail- 
road Co.  v.  Collins,  7  Reporter,  153 ;  Rail- 
road Co.  V.  Katon,  53  Ind.  310;  Railroad 
Co.  V.  Wolf,  59  Ind.  89. 

Mr.  Thompson,  in  treating  this  ques- 
tion, says :  "  Under  the  rule,  conceding  the 
rigbtof  a  freetracli  to  a  railway  company, 
in  the  event  of  an  injury  to  atresi)a88er  up- 
on its  line,  it  can  be  held  liable  only  for 
an  act  which  is  wanton,  or  for  gross  neg- 
ligence in  the  management  of  Its  line 
which  is  equivalent  to  intentional  mis- 
chief. "  1  Thouip.  Neg.  449;  citing  Carroll  v. 
Railroad  Co.,  13  Minn.  30,(Gil.l8;)  Green  v. 
Bailroad  Co.,  11  Hun,  3.33;  Herring  v.  Rail- 
road Co.,  10  Ired.402;  Kenyon  v.  Rallrnad 
Co.,  5  Hun,  479;  Donaldson  v.  Railroad 
Co.,  21  Minn.  293.  Various  other  authori- 
ties and  text-writers  have  been  collated  to 
the  same  effect.  In  Beach  on  Contributory 
Negligence  we  find  the  principle  announced 
thus,  viz. :  "But,  on  the  otherhand.itmay 
be  urged  that  a  passenger  voluntarily  in 
a  baggage-car,  when  be  might  just  as  con- 
veniently be  in  the  car  provided  for  his 
transportation,  Is  a  quasi  trespasser.  He 
plainly  has  no  business  in  that  car,  and 
towards  trespassers  a  carrier  is  not  bound 
to  exercise  that  high  degree  of  care  and 
circumspection  due  to  his  regular  passen- 
gers. "  Page  160.  In  Pierce  on  Railroads 
we  find  the  rule  formulated  thus,  viz.: 
"The  company  has  no  right  to  inflict  wan- 
ton injury  on  persons  who  are  unlawfully 
on  Its  location;  and,  where  human  life 
and  limb  are  concerned,  that  injury  may 
well  be  treated  as  wanton,  subjecting  the 
company  to  damages,  when,  although  able 
to  do  so,  they  neglect  to  arrest  the  engine, 
which  they  have  good  reason  to  believe  it 
will,  without  an  effort  to  atop  it,  reealt  in 
Injury  to  the  wrong-doer."  Page  330.  In 
Hutchinson  on  Carriers  the  rule  is  thus 
carefully  stated,  viz. :  "The  carrier  is  not 
under  the  same  degree  of  obligation  as  to 
care  and  diligence  to  sruard  against  injuries 
to  strangera  a»  be  is  in  case  of  those 
against  passengers.  His  duty  to  the  for- 
mer is  governed  by  the  general  principle  of 
law  that  every  one  is  obliged,  upon  con- 
siderations of  humanity  and  justice,  to 
conform  his  conduct  to  the  rights  of  oth- 
ers, and,  in  the  prosecution  of  his  lawful 
business,  to  use  every  reasonable  precau- 
tion to  avoid  their  Injury.  But  to  bis  pas- 
sengers is  due  thentmost  care  and  diligence 
which  can  be  bestowed  by  human  skill  and 
foresight,  and,  consequently,  that  which 
would  be  culpable  negligence  in  the  case 
of  the  passenger  would  not  be  necessari- 
ly so  in  the  case  of  one  to  whom  the  car- 
rier was  under  no  peculiar  obligation." 
Page  447.    J^ott  y.  Railroad  Co.,   37  La. 


Ann.  337 ;  Iteary  t.  Railroad  Co.,  40  La. 
Ann.  32,  8  South.  Bep.  390;  Railroad  Co. 
V.  Stout,  17  Wall.  657.  In  Patterson's 
Ballway  Accident  Law  the  rule  is  stated 
to  be  "  that  carriers  of  passengers  are  not 
answerable  as  insurers  for  the  safety  of 
their  vehicles  and  appliances,  but  that  they 
are  liable  only  for  such  accidents  as  may 
happen  from  any  defect  therein  which 
might  have  been  prevented  by  the  exercise 
of  due  care  on  their  part;  and  that'tlie 
duty  to  take  due  care,  however  widely 
considered  or  rigorously  enforced,  will  not 
subject  the  [company]  to  the  plain  injus- 
tice of  being  compelled  by  the  law  to  make 
reparation  for  a  disaster  arising  from  a 
latent  defect  in  the  machinery  which  they 
are  obliged  to  use,  which  no  human  skill 
or  care  could  either  have  prevented  or  di- 
rected,' "  (page  234;)  quoting  from  Read- 
head  y.  Bailway  Co.,  L.  B.  2  Q.  B.  412,  L. 
B.  4  Q.  B.  379. 

This  being  the  rule  in  reference  to  passen- 
gers, it  Is  more  liberal  with  regard  to 
strangers  and  trespassers.  We  think  the 
foregoing  authorities  are  conclusive  on 
this  question ;  and,  under  the  evidence  re- 
cited, the  act  of  the  defendant  was  in  no 
sense  wanton.  The  accident  was  the  re- 
sult of  the  sudden  breaking  of  the  wire 
rope,  of  the  latent  defects  of  which  its  em- 
ployes were  apparently  ignorant.  Noth- 
ing in  the  situation  or  surrounding  cir- 
cumstances indicated  a  necessity  for 
more  care  and  caution  than  was  exercised. 
The  verdict  and  judgment  appealed  from 
are  erroneous.  It  is  therefore  ordered  and 
decreed  that  the  judgment  appealed  from 
be  reversed,  and  it  is  now  ordered  that 
the  plaintiff's  demand  be  rejected,  at  her 
cost  In  both  courts. 

^^—  («  La.  Ann.  flS) 

Succession  of  Llitla. 

(Supreme  Cowrt  of  LowMcma.    Mansh  17,  18M. 
&  La.  Ann.) 

APPBA]>-Fn,INO  TkA.NBCKIFT^-DI8MIB8AI« 

1.  The  failure  to  file  a  transcript  o(  appeal  sea- 
sonably, on  a  regularly  obtained  and  perfected  ap- 
peal, is  equivalent  to  an  abandonment  of  the  same, 
and  warrants  the  diBmissal  of  another  similar  ap- 
peal, subsequently  obtained. 

2.  The  fact  that  the  original  record  was  lost  or 
mislaid  is  no  justification  for  such  failure. 

8.  On  a  proper  showing,  the'  appellant  conid 
have  asked  for  and  obtained  an  extension  of  time, 
which  was  not  done.  The  omission  implies  negli- 
gence and  fault  on  the  part  of  appellantB,  and 
abandonment  of  the  first  appeal,  which  authorizes 
ttie  dismissal  of  the  second  one. 
{Syllabus  by  the  Court,) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Biqhtor,  Judge. 

X.  S.  Beaedict,  for  appellant.  A.  L,  Tia- 
sot  and  H.  P.  Dart,  for  appellee. 

on  motion  to  dismiss. 

Bebmudbz,C.  J.  The  motion  charges  that 
the  appeal  was  taken  after  a  previous  one 
had  been  obtained,  perfected,  and  aban- 
doned. It  appears  that  a  devoluting  ap* 
peal  was  asked  on  December  5, 1889,  re- 
turnable on  the  third  Monday  of  the  same 
month,  and  the  bond  required  was  fur- 
nished ;  that  the  transcript  of  appeal  was 
not  filed  within  the  legal  delay;  that, 
after  the  return-day  had  gone  by,  the 
same  party  sought  and  obtained  another 
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like  appeal,  on  January  6, 1890,  returnable 
on  the  third  Monday  of  the  same  month, 
and  that  the  proper  bond  waB  executed. 
Under  this  last  appeal  the  transcript  was 
filed  here  on  January  17, 1890.  The  appel- 
lant claims  that  the  motion  should  not 
prevail,  and  avere  that,  under  the  first  ap- 
peal, the  transcript  was  not  filed  here,  be- 
cause the  original  record,  needed  for  tran- 
scription, could  not  be  found  in  the  clerk's 
office  below;  that  the  fact  is  that,  during 
the  time  when  it  could  have  been  copied, 
it  was  in  the  office  of  one  of  the  counsel  for 
appellee  knowingly,  who  apologized  for 
its  having  been  there  In  his  office,  and  of- 
fered a  waiver,  which  afterwards  was  de- 
livered. On  the  other  hand,  counsel  for 
appellee  deny  having  given  any  consent  In 
the  premises.  Affidavits  and  counter-affl- 
davltsfromtbeclerk,  and  the  lawyers  in  the 
case,  have  been  submitted.  We  ought 
not,  perhaps,  to  have  examined  them,  but, 
after  doing  so,  we  are  unable  to  Infer  from 
them  any  Justification  of  appellant's 
coarse,  particularly  as  there  existed  a 
plain  and  adequate  remedy  at  hand.  If 
the  transcript  under  the  firat  appeal  was 
not  ready  lor  filing  here  on  the  return- 
day,  the  appellant  ought  to  have  made  in 
this  court  a  showing  of  the  loss,  or  mis- 
laying of  the  original  papers,  and  on  ex- 
tension of  time  would  have  beeu  allowed. 
This  was  not  done.  The  omission  Implies 
negligence  on  thepartoftheappellant,and 
an  abandonment  by  her  of  the  first  ap- 
peal, which  warrants  the  dismibsal  of  the 
second  one.    Appeal  dismissed. 

Rehearing  refused. 

(42  La.  Ann.  4S9)  

Mbtkopolitan  Bank  v.  Bount  et  al. 

(^Supreme  Cawrt  of  LauAsUina.    March  17,  1890. 
43  La.  Ann.) 

Nbootiabu  Instbuuents— Fubchasbbs  apteb 
Matcbitt. 

1.  He  who  takes  a  note  past  due  acquires  It 
burdened  with  all  the  equities  to  which  it  is  sub- 
ject. 

S.  A  note,  paid  by  its  drawer  shortly  after  it 
was  Issued,  whiota  falls  into  the  hands  of  a  third 
party,  who  disposes  of  it  after  its  maturity,  passes 
Inoumhered  with  such  equities,  although  it  bears 
indorsements  by  such  party  that  interest  has  been 
paid  on  it  to  certain  dates. 

8.  In  the  absence  of  proof  that  the  payment  of 
the  note  was  extended  before  maturity  Dy  consent 
of  parties,  the  transferee  cannot  be  protected.' 
(SylUibw*  by  t7t«  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Riqhtok,  Judge. 

Snck,  Dtokeisplel  &  Hart,  for  appellant. 
Aatea  &  ViUer6,  for  appellees. 

Bebmudbz,  C.  J.  This  is  a  suit  against 
the  widow  and  heirs  of  E.  Bouny  to  hold 
them  liable  on  his  note  of  9.S,000,  secured 
by  vendor's  privilege  and  special  mort- 
gage, dated  November  14, 1885,  and  paya- 
ble one  year  after  date.  The  defense  is 
payment  or  compensation,  in  the  alterna- 
tive. From  a  Judgment  in  favor  of  de- 
fendants, the  plaintiff  appeals. 

The  contention  is  that  plaintiff  acquired 
the  note  after  its  maturity,  subject  to  the 
equities  between  the  drawer  and  the  trans- 
ferring holder  at  the  time,  and  that,  as 
the  note  was  paid  by  the  drawer  after  it 


was  issued,  or.  If  not  so  paid,  was  extin-  ■ 
gulBhed  by  compensation  against  the  trans- 
ferrer to  the  bank,  the  note  has  no  exist- 
ence, and  the  plaintiff  cannot  recover. 

On  the  14tb  of  November,  1885,  Emile 
Bouny  purchased  from  H.  L.  Casey  the 
property  described  in  the  petition;  the 
vendor  being  represented  by  his  agent,  Mrs. 
Leontine  Strang,  wife  of  E.  J.  Strang. 
The  sale  was  made  on  credit;  theputvhas- 
er  furnishing  a  note  of  f 3,000,  payable  one 
year  after  date.  On  the  day  of  tbesale,  Mrs. 
Strang  recel  ved  a  check  of  Emile  Bouny 
for  $8,000  in  payment  of  said  note  on  the 
property,  and  a  check  of  $105  in  payment 
of  some  furniture  sold  to  Bouny.  On  the 
sameday.two  checks  of  Emile  Bouny — one 
for  $3,000,  and  one  for  $10.5— were  present- 
ed by  Mrs.  Strang  to  the  Branch  Depusl- 
tory  of  the  State  Bank,  and  same  was 
certified.  The  testimony  of  thebook-keep- 
er  of  said  bank  shows  that  said  checks 
were  paid.  The  book-keeper  of  the  Loui- 
siana National  Bank  testifies  that  on  the 
same  day  Mrs.  Leontine  Strang  made  a 
deposit  of  $3,105.  J.  V.'Gbarpentler  was 
the  clerk  of  Emile  Bouny.  On  the  18th  of 
June,  1888,  after  the  maturity  of  said  note, 
Charpentier  pledged  same  to  the  plain  tiffs. 
Charpentier,  on  the  4th  of  December,  1885, 
purchased  Bonny's  business  tor  $24,000, 
payable  $200  per  month. 

After  the  death  of  Bouny,  his  widow 
collected  $6,024.86  on  his  life  insurance,  de- 
posited the  money  lor  safe-keeping  or  for 
Investment  with  Charpentier,  who  gave  her 
bis  note  for  a  like  amount,  The  note  sued 
on  bears  two  indorsements,  showing  "In- 
terest paid  up  to  14th  Nov.,  1886, "  and  "to 
14th  Nov.,  1887, "  signed  by  J.  V.  Charpen- 
tier alone.  There  is  nnthingto  show  when 
those  indorsements  were  made,  and  that 
they  were  authorized  by  Bonny,  or  any- 
one representing  him  or  his  succession. 
Had  it  been  proved  that  the  payment  ol 
the  note  had  been  extended,  by  consent  of 
parties,  before  its  maturity,  the  plaintin 
would  be  protected,  as  an  Innocent  pur- 
chaser before  maturity,  against  the  de- 
fenses now  set  up;  but,  in  the  absence  of 
such  proof  of  extension  by  consent  b^ore 
dishonor,  the  plaintiff  must  be  dealt  with, 
under  the  well-established  rule  of  law,  as 
having  acquired  after  dishonor,  incum- 
bered with  the  equities  set  up  by  the  de- 
fendant, which  therefore  must  prevail. 

Judgment  affirmed. 

Rehearing  refused. 

— ^—  (4S  La.  Ann.  S17) 

Statb  ex  re/.  Pocb£  v.  Judqe  Twenty- 
Sixth  Judicial  Distmct  Coubt. 

(Swpreme  Court  of  Lauiaiana.    Haroh  17,  18B0. 
43  La.  Ann.) 

AppEAii — Ftnai.  Obdbb — Rbcdsation  of  Judob. 
1.  A  judgment  overmllttg  the  recosatlon  of  the 
regular  judge  of  a  court  is  not  in  its  nature  Inter- 
locutory, but  final. 

8.  Suchjttdgmentcanbeanspensivelyappealed 
from. 
{SyUaims  by  Hie  Cowrt.) 

R.  N.  Lewis,  for  relator.  E.  M.  Pagb, 
for  respondent. 

Bkrmudez,  C.  J.  This  is  an  application 
tor  a.  maadamua.    Tbe  complaint  Is  tiia.'t 


Digitized  by 


Google 


La.) 


KELLEB  V.  SHELMIBE. 


681 


the  defendant  Judge  refueecrto  grant  a  sas- 
peusive  apiieal  from  a  decree  rendered  by 
nini,  aa  jadge  ad  hoe,  overruling  a  plea  ot 
recusation,  on  the  ground  of  Interest,  of 
the  Juugc  of  the  twenty -second  Judicial  dis- 
trict. In  a  case  In  which  the  relator  Ig 
plaintiff,  and  which  the  respondent  Judge 
was  called  on  by  the  recused  Judge  to  con- 
sider and  determine.  The  averments  are 
that  the  decree  thus  rendered  is  a  final 
Judgment,  and  that,  if  it  be  not  such,  but 
a  mere  interlocutory  decree,  it  is  one 
which,  if  executed,  would  cause  irrepara- 
ble injury.  It  is  therefore  concluded  that, 
in  either  case,  a  suspensive  appeal  lies. 
The  Judge  ad  hoc  returns  that  the  suspen- 
siye  appeal  was  denied,  because  the  reco- 
sation.  being  in  the  nature  of  a  plea  to  the 
Jurisdiction,  could  give  rise  only  to  an  in- 
terlocutory Judgment,  which  could  not 
work  irrepMrable  injury,  for  the  reason 
that  the  rijjhtof  therelatorto appeal  from 
the  final  judgment  on  the  merits  involves 
that  of  review  ot  all  interlocutory  decrees 
rendered  in  the  case,  and  that  tlie  relator's 
application  should  be  denied.  In  order  to 
determine  properly  the  question  thus  pre- 
sented, it  is  essential  to  ascertain  the  nat- 
ure and  character  of  the  decree  rendered. 
It  is  clear  that  the  decree  Is  either  an  Inter- 
locutory or  a  final  adjudication.  It  can- 
not be  both.  It  must  be  either.  As  it  is 
not  the  former,  it  is  the  latter.  The  ques- 
tion raised  by  the  plea  ot  recusation 
strictly  does  not  appertain  to  the  contro- 
versy between  the  litigants,  and  its  deter- 
mination can  have  no  bearing  on  the  is- 
sues presented  by  them  on  the  merits  of 
the  suit.  It  does  not  grow  from  those  is- 
sues directly  or  Indirectly,  although  it. 
arises  and  is  presented  in  the  progress  of 
the  case.  It  is  in  the  nature  of  a  proceed- 
ing for  contempt,  which,  although  it  be 
taken  in  the  course  ot  the  suit,  does  not 
form  part  ot  it.  and  is  altogether  lnde> 
pendent  from  it.  In  re  Wood,  30  La. 
A.nn.  672.  An  Interlocutory  Judgment 
is  one  which  does  not  decide  on  the  mer- 
its. It  is  either  ancillary  to,  or  exec- 
utory of,  the  final  and  complete  adjudica- 
tion of  the  case.  Code  Prac.  art.  638.  A 
final  Judgment  is  that  by  which  the  rights 
of  the  parties  at  issue  on  the  merits  ot  the 
suit  are  adjudicated  upon,  and  which  may 
acquire thelorce  of  resadjudicata.  Id.  art. 
689;  Gary  v.  Richardson.  3.5  La.  Ann.  605. 
The  matter  at  Issue,  on  the  plea  of  recusa- 
tion, in  no  way  relates  to  the  persons  ot 
the  litigants,  or  to  any  subject  Involved 
in  the  controversy  between  them.  It  af- 
fects, not  the  court,  whose  Jurisdiction  is 
not  attacked,  but  the  Judge  of  the  court 
whose  competency  is  assailed  on  the 
Kround  of  interest.  Whether  the  plea  Is 
wdl  or  ill  founded  is  a  question  which  can 
In  no  manner  Influence  the  Judgment  on 
the  merits  of  the  litigation,  or  on  any  sub- 
ject growing  out  ot  the  differences  ot  the 
parties  touching  the  same. 

There  is  bat. one  question  raised,  and  it 
eoncems  the  qualification  of  the  regular 
Judge.  A  Judgment  on  that  issue  cannot 
be  interlocutory,  for  such  judgment  would 
Imply  a  final  judgment  In  futuro.  As  the 
question  raised,  when  once  decided,  is  no 
oaore  to  recur,  it  follows  that  the  Judg- 
ment on  it  would  be  and  is  a  final  Judg- 


ment on  that  issue.  It  tt  were  an  interioe- 
ntory  decree,  it  woula  not  be  appealed 
from  suspenslvely.  tor  the  reason  that  th« 
execution  of  it  would  not  work  an  irrepa- 
rable injury ;  as,  on  an  appeal  from  the  final 
Judgment  in  the  case,  the  ruling  on  the 
question  ot  recusation  could  be  revised, 
and,  if  found  erroneous,  would  be  avoid- 
ed, and  the  case  remanded  for  other  pro- 
ceedings. Fields  v.  (iagn€,  33  La.  Ann.  389. 
From  this  stand-point,  the  anomalous, 
and  to  some  extent  apparently  discord- 
ant, views  expressed  by  the  previous 
courts  and  the  present  one,  on  kindred 
questions  can  well  be  reconciled  and  har- 
monized. While  we  consider  it  unnecessar 
ry  to  illustrate  and  establish  this  conclu- 
sion, we  think  that  it  is  proper  to  state 
that  the  decision  of  the  old  court  in  Jarreau 
V.  Choppin,  6  La.  13:1.  Is  not  authority  to 
show  that  the  rt-fusal  of  the  Judge  in  that 
suit  to  transfer  the  case  to  another  Judge, 
be  and  the  parish  Juilge  having  recused 
themHelves  as  having  been  of  counsel,  was 
viewed  as  an  Interlocutory  decree,  from 
which  a  suspensive  appeal  could  lie.  It 
was  an  exceptional  rase.  The  judge  had 
not  arbitrarily  refused  to  transfer,  but 
had  declined  the  demand, because  thereex- 
Isted  then  no  Uiw  authorizing  It.  The  su- 
preme court  did  not  hold  that  It  was  an 
Interlocutory  decree.  It  considered,  on 
the  contrary,  that  it  was  a  final  Judgment 
ot  which  the  party  It  aggrieved  could  com- 
plain, as  its  effect  would  be  tosuspend  the 
litigation  indefinitely.  It  thought  that  it 
was  a  Judgment  capable  ot  working  an  in- 
jury, and  that  it  could  be  reviewed  on  ap- 
peal. It  declined  to  dismiss,  and  main- 
tained the  appeal,  holding,  on  the  merits, 
that  the  issue  presented  a  casus  oniiasua, 
and  affirming,  therefore,  the  judgment  ap- 
pealed from.  The  error  of  the  district 
Judge  consists  in  assimilating  that  case  to 
one  in  which  a  plea  to  the  jurisdiction  ot 
the  court  is  filed.  In  this  case  no  judg- 
ment could  be  rendered  dismissing  the 
suit,   because   ot  the  comnetencr  of  the 

Iudge,  while  In  the  case  stated  that  sort  of 
udgment  could  be  rendered.  It  is  there- 
fore ordered  and  decreed  that  the  restrain- 
ing order  herein  made  in  limine  be  maln- 
taloed,  and  that  the  alternative  manda- 
mirs  issued  be  made  peremptory,  and  that, 
accordingly,  the  suspensive  appeal  asked 
be  granted  by  the  respondent  judge  ad  hoe, 
on  appellant's  complying  with  legal  re- 
quirements.   Maadamua  peremptory. 

Poch£,  J.,  recuses  himself. 


(ttL 

Kelleb  v.  Shei.mirk. 


S2S) 


{Swprtme  Court  of  Louisiana.    Uarch  17,  1880. 
42  La.  Ann.) 

BOUIISJUUIS — ESTABUBHMERT  BT  StATUTOBT  PbO- 
CEBDISGB. 

1.  Where  the  parties  are  owners  of  contlKuoua 
estates,  and  where  the  only  question  to  be  detar- 
mincd  IS  the  boundary  between  the  two,  the  action 
is  one  of  boundary,  and  regulated  by  the  provi» 
Ions  of  tlUe  6,  bk.  2,  Rev.  Civil  Code. 

2.  In  an  action  of  boundary,  questions  «I  awB- 
ership  are  not  in  issue,  unless  founded  <m  a  pre- 
scription of  80  years,  and  titles  are  referred  only 
to  establish  boundaries,  and  not  aa  aSecttag  owar 
ership.  . 

8.  Where  parties  derive  from  a  oommoaMniMirt 
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the  elder  title  mnst  be  first  satisfied,  and,  wben 
fbat  title  eoDTeys  a  fixed  quantity  of  land,  the 
holder  is  entitled  to  take  such  quantity. 

4.  Wben  an  owner  sells  from  a  larger  traot  a 
fixed  quantity  of  land,  to  be  out  off  from  one  side 
by  a  line  thereafter  to  be  fixed,  the  fact  that  be 
snbsequently  sells  a  part  of  the  same  land  to  a 
third  person  does  not  destroy  his  obligation  to  gi7S 
the  first  purchaser  his  quantity,  and  to  so  run  the 
lines  as  to  give  such  quantity. 
(SyUalms  by  the  Court.) 

Rend  &  Goodale,  for  appellant..  Keman 
4t  Taylor,  tor  appellee. 

Fgnngr,  J.  Appeal  from  the  district 
court  for  the  parish  of  East  Baton  Rouge. 
Although  the  plaintiff  makes  some  effort 
to  invest  this  action  with  the  characteris- 
tics of  the  action  of  Jactitation  under  his 
petition,  converted  into  the  petitory  ac- 
tion by  the  pleading  of  defendant,  it  is,  in 
substance,  nothing  more  nor  less  than  an 
action  of  boundary  regulated  by  title  6,  bk. 
2,  of  the  Revised  Civil  Code.  The  parties 
are  owners  of  contiguous  estates.  Neither 
questioDB  the  title  of  the  other.  The  only 
difference  between  them  is  as  to  the  proper 
boundary  line  between  the  two,  and  that 
is  the  only  question  to  be  settled  in  this 
suit.  This  eliminates  all  questions  of  title, 
of  registry,  and  of  prescription,  except  the 
single  prescription  of  30  years,  which, 
though  pleaded  by  plaintiff,  has  not  a 
shadow  of  foundation.  The  question  is  to 
be  decided  according  to  the  actual  titles, 
which  nei  ther  party  is  permitted  to  dispute. 
Rev.  Civil  Code,  arts.  825,  841,  843,  845,  852; 
Andrews  ▼.  Knox,  10  La.  Ann.  604.  Plain- 
tiff alleges  that  a  certain  hedge  was  fixed 
as  a  boundary  line  between  two  places  by 
special  covenant  between  antecedent  own- 
ers, the  authors  of  the  respective  titles  of 
himself  and  defendant,  which  has  ever 
since  been  recognized  as  the  boundai7. 
Defendant  specially  denies  this  averment, 
and  makes  the  counter-allegation  that  the 
line  claimed  by  him  had  been  long  estab- 
lished, and  recognized  by  antecedent  au- 
thors of  the  respective  titles.  Plaintiff  ad- 
duces no  serious  evidence  In  support  of  the 
special  covenant  fixing  the  hedge  as  the 
boundary.  The  evidence  in  support  of  de- 
fendant's counter -averment  is  very  much 
stronger.  The  Judge  appointed  a  sworn 
surveyor  to  fix  the  limits,  under  article  833 
et  seq.  of  the  Code,  whose  report  fixed  the 
line  claimed  by  defendant.  This  report, 
though  opposed  by  plaintiff,  was  homolo- 
gated by  the  judge  who  rendered  Judg- 
ment accordingly.  The  parties  derived  from 
a  common  author,  who  owned  the  whole 
property.  Defendant's  title  Is  the  more 
ancient,  bdng  derived  from  a  sale,  by  the 
common  author,  of  550  acres  from  the 
eastern  end  of  the  Neville  tract,  the  west- 
ern boundary,  (the  line  in  dispute,)  to  be- 
gin at  a  beech  tree  on  a  line  marked  "  T  & 
R,"  on  an  antecedent  plat,  and  to  be  there- 
after run  by  a  competent  surveyor.  Plain- 
tiff's subsequent  title  begins  by  a  subse- 
quent sale  from  the  same  common  author, 
which  conveyed  550  acres,  more  or  less, 
and  declared  Its  boundary  on  this  side  to 
be  by  the  Macaulay  tract,  which  is  that 
BOW  owned  by  defendant. 

Under  the  foregoing  statement,  if  it 
stood  alone,  there  could  be  no  difficulty, 
under  the  Code,  in  fixing  the  line.   The  de- 


fendant having  the  elder  title,  and  recelr- 
ing  a  fixed  quantity  of  land,  articles  847 
and  849  would  conclusively  require  that  hla 
title  should  prevail,  and  that  a  line  should 
be  so  run  from  the  beech  ti-ee,  fixed  as  the 
terminal  point,  in  such  direction  as  to 
give  him  550  acres  of  land.  The  only  com- 
plication Is  that,  at  the  time  of  the  sale 
by  the  common  author  to  Macaulay,  the 
former  owned  a  tract  of  20  acres,  which, 
under  the  general  description  contained 
in  the  title,  would  have  been  included  In 
the  550  acres  sold.  The  tract  was  sepa- 
rated from  the  rest  by  a  public  road.  A, 
few  months  after  the  sale  to  Macaulay, 
the  common  author  made  a  sale  of  these 
20  acres  to  a  third  person,  who  and  his 
successors  have  ever  since  held  and  pos- 
sessed the  same  without  dispute.  This  did 
not  diminish  thecommon  author's  obliga- 
tion to  give  Macaulay  the  full  extent  of 
the  550  acres  conveyed  to  bim ;  and  as  the 
sale  of  the  20  acres  took  place  long  before 
the  subsequent  sale  to  plaintiff's  author, 
and  as  be  was  under  this  obligation  at  the 
time  of  said  sale,  we  think  the  sale  of  so 
many  acres,  more  or  less,  bounded  by  tke 
Macaulay  tract,  meant  the  boundary  to 
which  Macaulay  was  entitled  under  the 
above  facts,  and  under  the  titles  as  they 
stood  at  that  date,  which  showed  sales 
of  550  acres  to  Macaulay,  and  of  20  acres 
to  a  third  person.  There  is  strong  evi- 
dence in  the  record  to  show  that  this  was 
the  understanding  of  the  adjacent  proprt- 
etors,  both  before  and  after  the  sale  to 
plaintiff's  first  separate  author,  who  was 
himself  an  heir  of  the  common  author,  and 
familiar  with  all  the  circumstances.  The 
testimony  of  such  respectable  and  intelli- 
gent witnesses  as  Mr.  Robert  T.  Young, 
Mr.  McHugh,  Mr.  Chance,  Dr.  Mills,  and 
others,  who  were  directly  connected  with 
the  transactions  from  the  beginnins, 
strongly  confirms  this  view,  and  estab- 
lishes the  line  claimed  by  defendant,  al- 
lowed by  the  surveyor,  and  approved  by 
the  Judge.  The  line  claimed  by  plaintiff 
would  cut  off  from  defendant,  not  only 
the  20  acres,  but  more  than  80  additional 
acres;  while  the  line  claimed  by  defendant 
gives  him  only  550  48-100  acres;  and  the 
fact  that  several  titles  In  defendant's  chain 
give  him  precisely  that  excessive  fraction  Is 
confirmatory  proof  that  the  line  must 
have  been  so  fixed  as  claimed.  On  the 
whole,  we  think  the  Judgment  conforms  to 
both  the  law  and  Justice  of  the  case. 
Judgment  affirmed. 

Rehearing  refused. 

'         (41  La.  Ann.  m) 
Statk  t.  Johnson. 

(.Supreme  Court  of  LoulMana.   April  7, 18ML 
42  La.  Ann.) 

IsvionnirF— RBSismrs  OmcxK. 
An  Indictment,  under  a  statute,  must  sel 
forth  the  particular  facts  and  oiroumstances  wtiicbt 
nnder  the  terms  of  the  statute,  are  essential  (• 
constitute  the  crime  charged. 
(SyUabue  by  the  Court) 

Appeal  from  district  court,  parish  of  De 
Soto ;  Hall,  Judge. 

J.  C.  Pugh  and  The  Attoraey  OenenJ, 
for  the  Statew    0.  W.  Mam,  tor  appeUes. 
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BENCH  0.  KEENAN. 


Fgnnbb,  J.  Appeal  from  the  district 
court  for  the  parisb  of  De  Soto.  The  state 
appeals  from  a  judgment  quashing  the  in- 
dictment. The  act  No.  11  of  1882  deflnes 
and  punishes  the  offense  of  resisting  or  as- 
saulting an  officer  ot  the  state  "  while  serv- 
ing, or  attempting  to  serve  or  execute,  the 
process,  writ,  or  order  of  any  court. "  The 
Indictment  charged  accused  with  "  assault- 
ing" and  with  "resisting"  an  ofBcer  of  the 
town  of  Mansfield  designated  as  a  "con- 
stable, marshal,  and  peace-officer,"  he"b8- 
ing  then  and  there  In  due  and  the  legal  exe- 
cution of  said  office."  Leaving  out  of  view 
the  question  as  to  whether  the  town  officer 
Is  an  "  officer  of  the  state, "  within  the 
meaning  of  the  statute,  it  is  clear  that  the 
Indictment  is  fatally  detective  in  not  charg- 
ing that  the  officer  assaulted  and  resisted 
was  then  "serving, or  attempting  to  serve 
or  execute,  the  process,  writ,  or  order  of 
some  court. "  The  averment  that  he  was 
engaged  In  "  due  and  legal  execution  of  his 
office"  might  well  be  satisfied  by  bis  en- 
gagement In  performing  other  duties 
thereof  not  connected  with  the  service  ot 
any  process  of  court.  "The  Indictment," 
says  Bishop,  "'ought  to  contain  a  com- 
plete description  of  such  facts  and  circum- 
stances as  constitute  the  crime,  without 
inconsistency  or  repugnancy.'  In  other 
words,  it  should  distinctly  specify  every- 
thing wlilcb  enters  Into  the  offense."  1 
Bish.  Crim.  Froc.  §  609.  "An  Indictment 
under  a  statute  ought,  with  certainty  and 
precision,  to  charge  defendant  with  having 
committed  or  omitted  the  acts  under  the 
circumstances  and  with  the  intent  men- 
tioned in  the  statute."  State  v.  Stiles,  6 
La.  Ann.  324;  State  v.  Sheppard,  38  La. 
Ann.  1216.  The  indictment  here  was  fatal- 
ly defective. 

Judgment  affirmed. 

(42  lA.  Ann.  41S)  ' 

Rench  et  al.  v.  Keenan  et  at. 

(Supreme  Court  of  Z«ui»tana.    April  7,  1880. 
42  La.  Ann.) 

RlORTB  OT  SCRBTT— MORTOAOES— PATHKIT— AP- 
PUCATION. 

1.  Suretyship  evidenced  in  writing  must  be 
anforced,  in  the  absence  of  documentary  proof  or 
unequivocal  oral  testlmonydestmctiveof  the  con- 
tract. 

2.  Charges  that  the  surety  was  induced,  by 
fraudulent  representations,  to  obligate  himself, 
must  be  established  by  irrefutable  affirmative 
proof  implicating  the  creditor,  to  upturn  the  otlier- 
wlse  unequivocal  and  absolute  agreement. 

8.  Proceeds  of  a  judicial  sale  must  be  applied 
to  the  payment  of  mortgage  claims  aooordmg  to 
their  respective  ranks,  to  he  ascertained  by  the 
dates  of  registry. 

4.  A  surety  has  the  right  to  compel  the  cred- 
itor to  credit  his  claim  with  amounts  which  he  has 
received,  but  Improperly  applied. 

on  BKElLiBINe. 

Th9  failtire  of  the  owner  ot  a  note  seonied 
by  vendor's  privilege  on  certain  lots  to  aver  and 
enforce  expressly,  amounts  to  a  waiver  of  the 
same,  in  an  action  brought  by  him  on  the  same 
note  secured  by  a  different  act  on  the  same  and 
other  lote,  when  be  alleges  only  the  second  act, 
and  has  all  the  lota  sold  in  alobo.  In  such  a  case 
ft  is  Impossible  to  discrimmate  what  portion  of 
the  proceeds  of  sale  could  aocme  to  the  note  se- 
cured by  vendor's  privilege  on  part  of  the  lota. 
(Svllalma  bv  the  Court) 

Appeal  from  civil  district  court,  parisb 
uf  Orleans;  D.  C.  MoMitos,  Judge. 


Harry  H.  Hall,  tor  appellant.  fT.  8. 
Benedict  and  H.  C.  Cay  I,  for  appellee. 

Bebhudez,  C.  J.  The  object  of  this  salt 
Is  to  recover  a  Judgment  against  Keenan 
&  Siawson,  as  drawers  of  a  mortgage 
note  of  f  8,100,  with  interest  and  attorney's 
fees,  and  against  Patrick  Egan,  as  sure- 
ty, for  the  same  amount.  The  plaintiffs 
seelt  to  have  annulled  certain  convey- 
ances of  real  estate  made  by  Kgan  With  a 
view  to  place  the  same  beyond  thereacb  of 
his  creditors,  to  several  parties  who  were 
made  defendants.  From  a  judgment  In 
favor  of  plaintiffs,  less  a  credit  of  $550,  all 
the  defendants,  save  Keenan  &  Siawson, 
have  appealed.  The  defense  of  Egan  Is 
that  he  was  induced  by  fraudulent  repre- 
sentations, made  by  one  of  the  plaintiffs, 
to  become  surety  on  the  note,  and  that. 
If  he  fail  in  establishing  this,  the  note 
oue;ht  to  have  been  credited,  so  as  to  be 
reduced  to  $1,175.26  The  other  defendants 
were  condemned  on  Interrogatories  on 
facts  and  articles,  which,  remaining  unan- 
swered, were  taken  pro  coafessis;  but 
practically  they  do  not  defend  themselves, 
their  fate  being  linked  with  Egan's.  There 
can  be  no  doubt  that  Egan  bound  him- 
self as  surety  on  the  note  of  f8,100  sued 
on,  but  the  conflicting  proof  adduced  by 
him  to  show  that  he  consented  so  to  be 
on  fraudulent  representations  of  one  of 
the  plaintiffs  was  not  deemed  sufficient 
by  the  district  Judge  to  relieve  bim.  In 
such  cases,  the  best  proof  should  be  a 
written  instrument,  and.  In  default,  evi- 
dence of  equal  Import  and  efficacy,  to  say 
the  least.  It  may  be  that  Egan  was  In- 
duced as  he  says  he  was;  but,  as  h« 
bound  himself,  so  must  he  remain,  unless 
he  shows  unequivocally  that  he  never  was 
so,  under  circumstances  which  bind  the 
party  seeking  to  hold  him  liable. 

The  only  serious  question  in  the  case 
relates  to  the  credit  claimed  by  Egan. 
The  record  shows  that  on  June  14, 1884, 
Keenan  &  Siawson  issued  to  the  plaintiffs 
four  notes,  two  for  f  3,000  each,  onefor  $4,- 
000,  and  another  for  $8,100,  payable  at 
different  dates,  and  secured  by  mortgage 
on  ten  certain  improved  lots  of  ground 
in  New  Orleans,  the  first  threenotes  at  the 
time,  and  the  last  note  subsequently.  In- 
dorsed by  Patrick  Egan  as  surety;  the  act 
of  mortgage  dated  June  14, 1884,  being  re- 
corded In  the  mortgage  office  on  Jnne  16th 
following.  The  two  notes  of  $3,000  each 
were  subsequently  paid.  In  August,  1887, 
proceedings  vlu  executiva  were  brought  for 
the  use  of  plaintiffs  by  Benedict  in  two 
notes  of  Keenan  &  Siawson,  one  for  $3,250, 
and  another  for  $1,390,  claimed  by  lilm  to 
be  secured  by  mortgage  on  the  same  ten 
lots  by  act  dated  June  14, 1884,  the  same 
being  recorded  in  the  mortgage  office 
three  days  later,  1.  e.,  on  the  17th.  The 
lots  were  seized  and  sold,  realizing  $16,000, 
which  were  distributed  as  follows: 

City  and  state  taxes 9  8,888  86 

A  vendor's  note  in  capit^  interest,  eta  1,170  65 

Another  like  note. 1,006  SB 

The  notes  sued  on,  88,260  and  81,890,  and 

interest 8.785  OT 

The  81,000  held  by  plaintiff  WM  ored- 

ited  with  the  differena& 4,688  90 

•UkOoon 
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There  Is  no  dispute  by  Egan  of  the  pro- 
I>rlet7  of  the  payment  of  the  taxes  of  the 
vendor's  notes,  amounting,  tof^ether,  to 
$4,655.65;  bathe  contends  tliat  the  balance 
of  the  price  of  adjudication,  fl0,344.35, 
ought  not  to  have  been  distributed  as  it 
waa.  Ue  insistB  that  this  amount  should 
have  been  prorated  between  the  two  notes 
of  9400  and  fS.lOO  held  by  Beosch  &  Co. ; 
not  a  particle  thereof  to  accrae  to  Bene- 
dict, as  holder  of  the  two  notes  of  f3,2.5(i 
and  $1,890,  sued  on  by  him,  for  the  reason 
that  the  mortgage  by  which  these  two 
notes  were  secured  was  inferior  in  rank  to 
that  by  which  the  other  notes  of  $4,000 
and  $8,100  were  secured;  and  that,  had 
this  been  dune,  this  last  note  would  have 
been  reduced  by  $6,924.74.  In  this  he  Is 
nndonbtedly  correct.  Theactsecurlngthe 
Benedict  notes  was  recorded  on  the  17th 
of  June,ls84,  while  that  securing  the  notes 
of  BeuHch&Co.,one  for  $4,000, and  another 
tor  $A,100,  was  recorded  on  June  16, 1KS4, 
one  day  previously.  The  proceeds  of  the 
sale  ought  to  have  been  applied  to  the 
payment  of  the  mortgage  claims,  accord- 
ing to  their  respective  ranlc.  to  be  ascer- 
tained >)y  the  dates  of  registry.  Egan 
^as  a  right  to  compel  plaintiffs  to  proner- 
'  ly  credi t  the  notes  sued  on.  It  is  there- 
fore ordered  and  decreed  that  the  judg- 
ment appealed  from  be  amended  by  re- 
ducing it  to  $1,175.26,  with  interest  as  al- 
lowetl,  with  6  per  cent,  attorney^  fees 
thereon  and  costs,  and  that,  thus  amend- 
ed, said  judgment  be  affirmed,  at  plain- 
tiff's costs. 

ON  APPLICATION  r  OB  BEHKARINQ. 

Bermddkz,  C.  J.  While  it  Is  arowed  that 
the  note  for  $1,390  onght  not  to  have  par- 
ticipated in  the  distrlbntion  of  the  pro- 
ceeds of  sale,  it  is  pressed  that  the  court 
erred  in  not  allowing  to  the  note  of  $3,250 
its  share  of  the  same.  The  pretension  is 
based  on  the  averment  that  the  payment 
of  this  note  was  secured  by  vendor's  priv- 
ilege and  special  mortgage,  on  J  une  14, 
1884,  on  five  of  the  ten  lots,  and  that  the 
act  was  recorded  on  June  16,  1884.  This 
act  is  not  in  the  transcript.  The  certifi- 
cate of  mortgage,  to  which  reference  is 
made,  does  not  identify  the  note,  and  sup- 
ply the  omission  to  establish  either  of  those 
two  things.  When  snit,  via.  executiva,  was 
brought  to  enforce  payment  of  this  notei 
and  of  the  $1,890  note,  no  allusion  what- 
ever was  made  to  the  vendor's  privilege, 
and  to  the  mortgage  on  the  fivelots.  The 
two  notes  were  sued  on  as  two  simple 
ordinary  mortgage  notes,  secured  on  the 
ten  lots,  and  the  act  of  mortgage,  show- 
ing the  fact,  was  attached  to  the  petition, 
ending  with  a  certificate  from  the  record- 
er of  mortgages,  showing  its  registry,  not 
on  the  16th.  but  on  the  17th,  of  June,  1884. 
If  this  note  was  secured,  as  is  now  urged, 
the  fact  ought  to  have  been  alleged  and 
proved,  and  prayer  made  that  the  privi- 
lege be  enforced  against  the  five  lots  by 
Belling  them  separately,  but  nothing  of  the 
kind  was  done.  No  averment  was  made, 
and  the  ten  lots  were  sold  in  block.  In 
globo.  Surely,  if  the  owners  of  the  notes 
had  the  rights  presently  claimed,  things 
have  been  put  by  them  In  such  a  condition 
that  it  is  Impossible  to  discrliuiiiats  what 


portion  of  the  proceeds  shonld  aeeme  to 
them.    They  have  no  right  tc  complain. 
Behearlng  refused. 

■  (41  La.  Ann.  441) 

C!oNKBT  «t  a/.  V.  New  Oklbaim  Watb» 
Works  Co.  et  «i. 

(Supr«m«  Court  cf  LauAtiiina.    April  7,  UOQl 
43  La.  Ann.) 

Rn  ATurmiCATA — Scooxn  Appbal. 

1.  A  second  appeal  oannot  be  allowed  from  • 
lodgment  which  bad  once  been  appealed  in  its  en- 
tirety, and  disposed  of  in  all  particulars  and  in  all 
its  legal  effects  and  bearings. 

8.  In  an  appeal  taken  by  motion  in  open  conr^ 
all  parties  to  the  salt  who  are  not  appellanta  are 
appellees,  and  all  are  concluded  by  toe  judgment 
rendered  on  appeal. 
(SvUcLtnu  by  the  Couirk) 

Appeal  from  civil  district  conrt,  parish 
of  Orleans;  Mo.nkor,  Judge. 

J.  K.  Heck  with  and  Harry^  H.  flail,  tat 
New  Orleans  Water-Works  Co.  CnrMoa 
Hunt  and  W.  B.  Sommerville,  for  City  of 
New  Orleans,  appellant.  T.  J.  Sfniner,  R. 
U.  Brown,  E.  H.  Farrttr,  E.  D.  Wbtte,  and 
C.  E.  Schmidt,  tor  appellees. 

ON  MOTION  TO  DISMISS. 

~  PocHfi,  J.  A  proper  understanding  ol 
the  grounds  of  the  motion  will  be  facili- 
tated by  a  reference  to  the  following  pre- 
existing  proceedings  and  incidents:  The 
object  of  the  original  suit  was  to  judicially 
annul  a  contract  entered  into  in  October, 
1K84,  between  the  city  of  New  Orleans  and 
the  water-works  company  touching  the 
water  supply  to  the  city.  In  that  suit  the 
city  and  the  company  bad  been  made  co- 
defendants,  and  at  flrstthe  city  pleaded  by- 
exceptions  and  answer,  praying  for  judg- 
ment against  plaintiffs;  its  oHglnal  an- 
swer having  been  filed  in  May,  1K<7.  Bnt 
subsequently  the  city  shifted  Its  position, 
and  by  means  of  an  amended  answer  filed 
in  November,  18S8,  it  joined  its  litigloae 
fate  to  that  of  plaintiffs,  and  it  prayed  for 
the  nullity  of  the  contract  originally  as- 
sailed by  plaintiffs  alone.  In  that  answer 
the  city  prayed  for  leave  "to  join  in  the 
demand  of  plaintiffs  herein ;  that  the  New 
Orleans  Water-Works  Company  be  cited 
according  to  law ;  and,  after  due  proceed- 
ings, that  there  be  judgment  declaring 
ordinance  No.  909,  C.  S.,  adopted  by  the 
late  council  of  the  city  of  New  Orleans  on 
the  23d  of  September,  1884,  and  signed  and 
approved  by  the  late  mayor  on  the  2Bth 
day  of  September,  1884,  and  the  alleged 
contract  entered  into  before  Jos.  D.  Tay- 
lor, notary,  on  the  8d  of  October,  1884, 
signed  by  J.  V.  GnlUotte,  late  mayor,  on 
behalf  ofthecttyof  NewOreans,and  Albert 
Baldwin,  president,  on  behalf  of  the  New 
Orleans  Water- Works  Company,  null,  void, 
and  of  no  effect,  and  not  binding  in  any 
manner  on  the  city  of  New  Orleans. "  By 
a  decree  rendered  In  the  district  court  on 
the  6th  of  February,  1889,  the  contract  be- 
tween the  city  of  New  Orleans  and  the 
water-works  company  was  declared  null, 
void,  and  of  no  binding  effect  on  the  city 
of  New  Orleans.  One  of  the  clauses  of  the 
decree  reads  as  follows:  "It  is  ordered, 
adjudged,  and  decreed  that  the  notarial 
contract  entered  into  between  the  city  of 
New  Orleans  and  the  New  Orleans  Water- 
Wurlui  Company  ou  October  ltd,  Iti&l,  he- 
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fore  Jos.  D.  Taylor,  and  also  ordinance 
909,  Council  Series,  adopted  September  23d, 
1884,  on  which  the  said  contract  purports 
to  have  been  made,  and  also  Act  No.  56  of 
the  Acts  of  the  Legislature  of  the  session 
of  1884, the  pro7i8ionBotwhich  the  said  or- 
dinance No.  91)9  purports  to  execute,  are 
unconstitutional,  null,  void,  and  of  no 
effect  or  validity. "  On  appeal  taken  from 
that  Judgment  to  this  court,  the  following 
decree  was  rendered  on  the  22d  of  May, 
1889:  "It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed 
from  be  avoided  and  reversed  and  an- 
nulled; and  it  is  now  ordered  that  plain- 
tiff's demand  be  rejected,  the  injunction  is- 
sued herein  dissolved  and  set  aside,  and 
the  plaintiffs,  tax-payers,  pay  costs  of 
both  courts. "  From  that  Judgment  writs 
of  error  were  sued  out,  and  lodged  in  the 
supreme  court  of  the  United  States,  by 
both  the  original  plaintiffs,  E.  Conery,  Jr., 
and  others,  and  the  city  of  New  Orleans. 
Now,  on  the  6th  of  March  last  past  there 
was  filed  in  this  court  an  appeal  taken  in 
the  same  case,  and  from  the  same  Judg- 
ment rendered  in  the  district  court  on  the 
6th  of  February,  1889,  by  the  city  of  New 
Orleans,  by  its  mayor  and  by  its  treasurer 
and  its  comptroller,  all  separately  com- 
plaining that  there  is  eri-or  to  the  preju- 
dice of  the  city  of  New  Orleans  in  the  Judg- 
ment thus  rendered  and  thus  appealed 
from.  The  water-works  company  moves 
to  dismiss  this  appeal  on  the  grounds, 
substantially,  that  the  appeal  which  has 
been  disposed  of  by  this  court  in  the  case 
had  been  taken  from  the  entire  Judgment 
of  the  district  conrt;  that  it  had  been 
taken  by  motion  in  open  court,  thus  mak- 
ing all  parties  to  that  Judgment  parties 
to  the  appeal;  that  the  city,  in  whose 
favor  the  judgment  had  been  rendered,  in 
fact  and  In  law  was  an  appellee  before 
this  court,  and,  as  such,  was  bound  by 
the  decree  here  rendered,  which  dieip(jBed 
of  all  the  issues  covered  by  the  Judgment 
of  the  district  court ;  and  that  the  city  is 
therefore  stripped  in  law  of  the  right  of 
now  appealing  from  said  Judgment,  and 
that  the  present  Is  really  a  second  appeal 
from  the  same  Judgment. 

The  only  difficulty  in  the  case  is  to  dis- 
cover or  ascertain  the  real  nature  of  the 
relief  which  the  city  now  seeks  at  the 
hands  of  this  conrt,  and  to  determine  its 
true  character  as  a  litigant  in  thecase.  In 
the  inciplency  of  the  contest  the  city  was 
made  a  party  defendant.  It  accepted  the 
position  at  first,  and  it  pleaded  as  a  co* 
defendant  with  the  water-works  com- 
pany. Later  on  it  amended,  or  rather  re- 
versed and  overturned,  its  former  plead- 
ings, and  its  prayer  was  for  judgment  in 
favor  of  the  original  plaintiffs,  almost  in 
the  very  terms  In  which  the  Judgment  of 
the  district  conrt  was  subsequently  ren- 
dered. It  stands  to  reason  that  the  city 
did  not  appeal  from  that  Judgment;  and 
on  the  trial  in  this  court  she  assumed  the 
position  of  an  appellee,  contending  fur  the 
affirmance  of  the  judgment  there  on  ap- 
peal. This  position  was  followed  up  by  a 
brief  of  her  attorney  strongly  advocating 
and  supporting  an  application  for  a  re- 
hearing on  the  decree  rendered  by  this 
court,  which  had  reversed  the  Judgment 


of  the  district  court;  and  by  suing  out  a 
writ  of  error  for  the  purpose  of  a  reversal 
of  the  Judgment  by  this  court.  Through- 
out the  whole  trial  here  she  was  consid- 
ered and  treated  as  a  plaintiff  and  as  an 
appellee.  The  following  statement  is  to 
be  found  In  one  of  the  opinions  read  in 
the  case:  "  At  the  inciplency  of  the  litiga- 
tion the  city  was  in  fact  and  in  law  a  par- 
ty defendant;  but  in  the  progress  of  the 
litigation  the  city  shifted  her  position,  and 
now  she  has  practically  made  herself  a 
party  plaintiff."  But  apparently  the 
present  proceedings  present  a  new  shifting 
of  scenes;  and  from  thp  petitions  of  appeal 
filed  by  the  city,  and  by  her  above-named 
officers,  it  appears  that  she  is  now  dissat- 
isfied with  or  aggrieved  by  the  Judgment 
originally  rendered  in  her  favor,  and  al- 
most in  the  very  terms  of  the  prayerof  her 
amended  answer.  In  this  court  no  assign- 
ment  of  errors  or  other  pleadings  have 
been  filed  suggestive  of  the  way  in  which 
the  city  has  been  aggrieved  by  the  Judg- 
ment which  she  now  seeks  to  have  re- 
viewed. Recourse  must  therefore  be  had 
to  the  brief  of  her  attome.ys;  and  that 
conveys  the  Information  that  the  error  of 
the  district  Judge  consisted  in  ruling  out 
evidence  which  the  city  had  offered  below 
in  support  of  the  contention  urged  by 
the  original  plaintiffs.  No  suggestion 
is  made  anywhere  that  the  Judgment 
which  was  reviewed  and  reversed  by  this 
court  was  erroneous  in  any  particular. 
The  city  has,  therefore,  not  yet  concluded 
to  reshift  her  position  of  party  plaintiff, 
and  to  resume  that  of  a  co-defendaut,  dis- 
satisfied with  the  Judgment  rendered  in- 
her  favor  In  the  district  court.  The  fol- 
lowing statement  In  the  brief  of  her  at- 
torneys contains  the  pith  of  her  complaint, 
and  suggests  the  only  error  which  she  de- 
sires to  have  corrected :  "  On  January  10, 
1889,  the  city  of  New  Orleans  offered  evi- 
dence in  support  of  its  supplemental  and 
amended  answer.  The  same  was  objected 
to  by  Conery  et  al.,  and  by  the  water- 
workscompany.  The  objections  weresus- 
tained.  Counsel  for  the  city  reserved  the 
point  in  lieu  of  a  bill  of  exceptions  to  the 
ruling  of  the  court.  This  ruling  Is  to  be 
submitted  on  this  appeal,  for  reversal  or 
aiBrmance."  (Italics  are  ours.)  The  city 
is  therefore  in  the  attitude  of  a  litigant 
who  has  won  his  suit  below,  where  he 
has  obtained  all  the  relief  which  he  then 
sought,  and  who  now  proposes  to  appeal 
for  the  purpose  of  correcting  an  alleged  er- 
roneous ruling  made  by  the  Judge  during 
the  progress  of  the  trial.  The  present  ap- 
peal is  avowedly  not  from  the  Judgment 
rendered  below,  but  simply  from  a  ruling 
covered  by  a  dill  of  exceptions.  The  ap- 
peal is  not  even  from  an  interlocutory  de- 
cree or  Judgment.  And  this  attitude  is 
taken  In  the  face  of  an  appeal  previously 
brought  up  from  the  only  final  judgment 
rendered  in  the  case,  in  which  the  city, 
as  an  appellee,  could  have  suggested  and 
obtained  a  review  of  the  error  now  com- 
plained of.  Itlsbut  natural  that  the  city, 
who  then  stood  upon  a  judgment  totally 
in  her  favor,  had  no  mouth  for  complaint, 
and  would  not  have  ventured  to  risk  her 
dearly-bought  victory  by  a  remanding  of 
the  cause.    She  did  not  then,  and  she  does 
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not  now,  complain  of  any  error  to  the 
judgment  which  she  seeks  to  bring  up  on 
appeal;  and  hence  her  position  is  still 
more  untenable  than  that  of  the  appellee 
contemplated  by  article  889  of  the  Code  of 
Practice,  which  reads :  "  But  if  the  appel- 
lee, on  the  appeal  of  the  other  party,  neg- 
lect to  pray  that  the  judgment  be  reversed 
on  those  points  which  are  prejudicial  to 
him,  he  shall  not  afterwards  be  allowed 
to  appeal,  but  the  judgment  shall  remain 
irrevocable  for  or  against  him. "  In  this 
case,  the  city,  originally  an  appellee,  has 
never  suggested  that  the  judgment  ren- 
dered below  was  prejudicial  to  her  on  any 
point;  and  It  must  be  borne  in  mind  that 
she  could  not,  from  the  simple  fact  that 
the  decree  was  to  her  favor  on  every  issue 
presented,  and  on  every  element  of  relief 
prayed  for,  in  her  amended  answer,  by 
which  she  had  practically  made  herself  a 
party  plain  tiff.  Hence  the  city  canuot  for- 
tify her  position  by  the  two  decisions 
which  she  invokes  In  support  of  her  right 
of  appeal  at  this  time. 

In  the  case  of  Poeyfarre  v.  Delor,  6  Mart. 
(La.)  11,  the  defendant  had  appealed  from 
a'judgment  condemning  him  to  deliver  pos- 
session to  plalntiB  of  a  house  and  lot,  and 
the  judgment  was  affirmed.  To  his  de- 
mand for  possession,  plaintiff  had  joined  a 
claim  for  damages,  which  had  been  Ig- 
nored in  the  original  judgment.  After  the 
ariirmance  of  the  judgment  in  bis  favor  on 
the  question  of  possession,  plaintiff  ap- 
pealed from  that  part  of  the  judgment 
which  ignored  his  claim  fordamages.  The 
right  of  appeal  was  recognized  on  the  dis- 
tinctive ground  that  that  part  or  feature 
of  the  judgment  had  not  been  appealed 
from.  Had  plaintiff  failed  to  appeal,  the 
silence  of  the  judgment  on  the  question 
would,  in  law,  have  been  equal  to  a  rejec- 
tion of  his  claim ;  and  that  judgment,  be- 
coming final,  would  have  been  a  bar  to  a 
futui-e  action  for  the  same  damages.  Yil- 
lars  v.  Faivre,  86  La.  Ann.  398,  and  author- 
ities there  cited.  Hence  the  court  correctly 
held  that  bis  only  remedy  was  by  appeal, 
a  right  which  could  not  be  affected  by  a 
previous  appeal  from  a  different  and  dis- 
tinct feature  of  the  judgment.  The  other 
case,  that  of  Bowman  v.  Kaufman,  30  La. 
Ann.  1023,  has  no  bearing  on  the  question 
at  issue,  as  appears  from  the  following 
syllabus-  "An appeal  taken  separately  by 
one  of  two  defendants,  who  have  been 
condemned  la  Bolldo,  will  not  prevent  the 
other  from  taking  an  appeal  at  a  subse- 
quent time  within  the  legal  delay. " 

The  foregoing  considerations  are  predi- 
cated on  the  hypothesis  that  in  the  previ- 
ous appeal,  in  which  the  entire  judgment 
was  brought  up,  and  was  reversed  in  toto 
and  in  every  particular,  the  city  was  be- 
fore this  court  as  an  appellee,  in  whose  fa- 
vor, adversely  to  the  appellant,  the  judg- 
ment on  appeal  had  been  rendered,  and,  as 
such,  deeply  Interested  in,  and  actively 
contending  for,  its  affirmance.  But  that 
fact  is  now  seriously  denied  by  the  city  at- 
torney, who  says  in  his  brief:  "The  city 
was  not  before  the  court,  except  that  its 
attorney  was  heard  in  argument  as  any 
amicus  CttrtsB  would  undoubtedly  have 
been,  and  the  interests  of  the  city  were  in 
no  manner  considered  and  passed  upon. " 


I!  this  be  true,  by  what  right  did  the  city 
obtain  its  writ  of  error  before  the  su- 
preme court  of  the  United  States?  How 
could  she  complain  of  a  judgment  in  which 
no  interests  of  hers  were  considered  and 
passed  upon  ?  Bu  t  those  questions  are  an- 
swered  by  the  city  attorney  himself  in  the 
following  passage  taken  from  bis  brief,  ad- 
dressed to  this  court  In  support  of  the 
judgment  then  on  appeal,  not  acting  as  an 
amicus  curise,  appearing  therein  with  the 
leave  and  courtesy  of  the  court,  but  pre- 
sented as  a  matter  of  right,  and  signed  in 
his  official  capacity  in  behalf  of  the  city, 
in  au.  earnest  effort  to  preserve  all  the 
rights  flowing  from  the  judgment  under 
discussion.  The  same  counsel  then  said: 
"But  the  case  at  bar  Is  in  no  other  way 
whatever  the  case  of  Conery  et  al.,  but  on 
the  contrary  that  of  the  city  Itself,  of 
which  they  are  only,  like  other  people,  in- 
dividual citizens."  "When,  instead  of  as- 
sociating Itself  with  the  water-works  c  Jm- 
pany,  the  city,  on  the  contrary,  denounced 
it;  and  when,  instead  of  assuming  the  sit- 
uation of  co-defendant  on  the  record  with 
the  company,  the  city  assailed  the  action 
of  the  same  as  fraudulent  and  oppressive, 
and  that  of  the  late  city  government  as 
ultra  vires  and  collusive, — the  functions  in 
the  suit,  as  actors  or  plaintiffs  of  record, 
assumed  by  Conery  et  al.,  were  clearly  no 
longer  demanded  of  them,  and  evidently 
passed  to  the  city  as  the  true  plaintiff, 
whose  position,  obscured,  as  it  had  un- 
doubtedly been,  by  the  course  of  the 
late  counsel  for  a  time,  is  no  longer  now 
to  be  questioned.  If  these  views  are  In- 
sisted upon  here,  it  is  because  of  their  im- 
portance. It  would  be  unworthy  of  the 
city  to  relinquish  them;  it  would  be  con- 
trary to  good  morals  and  correct  public 
policy  todo  so;  aud  it  would  be  to  dimin- 
ish, if  not  to  surrender,  the  just  strength 
and  character  of  the  decision  of  the  court 
in  the  case  of  Handy."  And  in  an  able 
and  elaborate  brief  for  rehearing  in  the 
same  appeal,  also  signed  in  his  oificial  ca- 
pacity, the  learned  and  zealous  city  attor- 
ney concluded  with  the  following  earnest 
appeal  for  redress  on  behalf  of  the  city : 
"In  view  of  the  premises,  of  the  public  im- 
portance of  this  litigation,  of  the  instruc- 
tions of  the  council  that  it  should  be  pur- 
sued in  behalf  of  the  city,  of  the  great  pe- 
cuniary, interests  involved,  of  the  sincere 
differences  of  opinion  which  have  been  de- 
veloped In  relation  to  it,  of  the  close  divis- 
ion in  the  court  itself,  and,  finally,  of  the 
rights  of  the  entire  population  of  the  me- 
tropolis which  areinvolved,itls submitted 
that  the  granting  of  a  rehearing  will  be 
for  the  benefit  of  justice,  and  for  the 
general  welfare.  Bespectfully  submitted, 
[Signed]  W.  B.  Sommbrvillb,  Assistant 
City  Attorney.  Cakleton  Hunt,  City  At- 
torney. " 

The  city  was  a  party  to  the  UtigatioL 
and  to  the  decree  rendered.  On  appeal, 
she  was  au  appellee,  and,  as  such,  was  di- 
rectly affected  by  the  judgment  rendered 
here,  which  reversed  the  judgment  on  ap- 
peal in  all  its  parts,  in  every  possible  bear- 
ing, andin every  effect  which  Itcould legal- 
ly and  possibly  ever  have.  Underthesbow- 
Ing  made,  these  propositions  rest  on  safe 
foundations  of  elementary  law,  which  we 
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may  be  spared  the  tronble  of  quoting, 
even  In  this  appeal,  which  stands  without 
a  precedent  in  our  Jurisprudence.  The  at- 
tempt made  In  the  case  of  Lacrolx  v.  Men- 
ard. 7  Mart.  (N.  8.)  345,  was  not  fraught 
with  as  much  difficulty  on  the  part  o(  the 
appellant  as  is  offered  in  the  motion  now 
under  discussion.  The  effort  to  bring  up 
a  second  appeal  from  the  same  judgment 
was  made  In  behalf  of  minors  who  were 
not  parties  to  the  proceedings.  The  Judge 
a  900,  not  seeing  his  way  clear  through 
the  venture,  declined  the  order  of  appeal; 
and  the  would-be  appellants  sought  the 
aid  of  the  supreme  court,  where  they  met 
with  no  better  success.  Among  other 
things,  the  court  said :  "This  application, 
In  truth,  Is  to  obtain  an  appeal  from  our 
judgment;  not  from  that  of  the  court 
which  decided  the  cause  In  the  first  In- 
stance. We  are  of  opinion  we  have  no 
power  to  reverse  our  judgments  in  the 
way  attempted  here. "  It  is  clear  that  the 
language  there  used  may  with  perfect 
propriety  be  applied  to  the  effort  now  un- 
der discussion.  See,  also,  State  v.  Judge, 
12  Bob.  (La.)  320;  Glllasple  v.Scott,32La. 
Ann.  767.  It  is  suggested  by  the  city  at- 
torney that  In  the  supreme  court  of  the 
United  States,  in  the  matter  of  the  writ  of 
error  herein  referred  to,  counsel  for  the 
water-works  company  have  sought,  in 
certain  pleadings,  to  take  advantage  of 
the  fsdlure  of  the  city  to  have  made  herself 
an  appellant  to  the  appeal  before  this 
court,  and  thattbeprescntappeal becomes 
necessary  for,  the  proper  protectlqn  of  the 
city's  rights  before  that  exalted  tribunal. 
"With  such  a  consideration  we  can  have  no 
possible  concern;  and  we  have  not  the 
power,  and  much  less  the  disposition,  to 
take  cognizance  of,  or  to  interfcire  with, 
proceedings  had  or  pending  before  that 
coart.  Am  suggested  by  the  city  attorney 
himself,  "the  supreme  court  alone  will  nec- 
essarily have  to  determine  the  effect  of  the 
appeal  before  it."  But  we  must,  and  we 
do,  take  cognizance  of  all  proceedings 
which  occur  in  this  court;  and  we  find 
from  our  minutes  of  April  8, 1889,  that  on 
the  appeal  In  this  case  argument  was 
heard  from  "Carleton  Hunt,  Esq.,  on  be- 
half of  the  city;"  and  from  other  records 
we  find  that  on  April  9th  the  city  attorney 
filed  in  the  same  case  a  "  brief  for  the  city 
of  New  Orleans. "  and  that  on  the  18th  of 
November  the  same  counsel  filed  in  the 
same  case  the  "brief  of  the  city  of  New  Or- 
leans for  a  rehearing. "  From  all  of  which 
we  conclude,  and  we  hold,  that  the  city 
has  had  Its  day  in  court  in  this  case,  and 
that  her  present  position  is  as  untenable 
as  it  la  adventurous  and  unprecedented. 
Of  course,  all  considerations  which  go  to 
the  defeat  of  the  right  of  the  appeal  of  the 
city  are  equally  fatal  to  the  experiment 
made  by  Its  mayor  and  by  its  treasurer 
and  Its  comptroller.  It  Is  therefore  or- 
dered that  the  present  appeal  be  dismissed 
at  appellants'  costs. 
(26  Fla.  11)  

HoDOE  r.  State. 
{Suj/reme  Court  of  Florida.    June  7, 1890.) 

JIDBDIR  —  IlTDICTMXNT  —  BVTDBNOB  — InSANITT— 

WiTBBsa — ^iMPEAOBmirr. 
L  An  Indictment  will  not  be  quashed  because 
It  does  not  give  the  dimensions  of  a  wound;  nor 

T.780.no.22— 38 


will  an  indictment  in  s  capital  case  be  quashed 
where  it  charges  that  the  accused,  with  an  assault, 
etc.,  "with  force  and  arms,  at, "  "in  and  upon  one 
H.,  feloniously,  willfully,  of  his  malice  afore- 
thought, and  from  a  premeditated  design  to  effect 
the  death  of  M., "  upon  the  ground  "that  the  in- 
dictment charges  the  accused  with  both  murder  at 
the  common  law  and  under  the  statute. "  The  words 
"  feloniously,  willfully,  of  his  malice  aforethought, " 
may,  if  objectionable,  be  treat  id  as  surplusage. 

8.  A  venire  man  stated  that  he  had  no  bias 
against  tbe  accused,  whereupon  counsel  for  ac- 
cused asked  for  reasonable  time  to  procure  wit- 
nesses to  show  the  bias  of  the  juror,  out  without 
stating  how  long  it  would  require  to  procure  such 
witnesses,  their  residence,  or  the  facts  to  be  proved 
by  them.  Held,  that  there  was  no  error  in  refus- 
ing the  request  made  by  counsel  for  defendant. 

8.  An  assignment  of  error  which  is  so  general 
and  vague  that  the  appellate  court  is  in  doubt  as 
to  what  is  meant  by  it  will  not  be  oonsid«red. 

4.  It  is  not  error  for  the  trial  j  udge  to  propound 
leading  questions  to  witnesses  of  tender  years  for 
the  purpose  of  ascertaining  whether  or  not  the 
witnesses  understand  the  obligations  of  an  oath, 
and  an  objection  to  this  mode  of  examination  of 
the  witnesses  is  frivolous. 

6.  Evidence  was  introduced  to  prove  threats  of 
the  prisoner  "to  kill  a  man  before  sundown  "on 
the  day  M.  was  killed.  Held  to  be  a  matter  to  be 
given  such  weight  by  the  jury  as  they,  under  all 
the  circumstances,  think  it  entitled  to. 

6.  Continuous  threats  made  by  the  prisoner 
against  the  deceased,  continuing  for  severalmonths 
down  to  within  three  weeks  of  the  homicide,  were 
properly  admitted  in  evidence. 

7.  An  objection  that  the  court  erred  In  over- 
ruling the  objections  to  questions  put  to  F.  Is  too 
vague.  The  questions,  and  the  objections  thereto, 
must  be  pointed  out;  otherwise  they  will  not  be 
considered  by  the  appellate  court. 

8.  A  witness  was  asked  his  conclusions  or  un- 
derstanding of  the  conduct  and  intentions  of  the 
accused.  Held,  that  the  question  was  properly  ex- 
cluded, and  that  the  witness  should  have  been 
questioned  as  to  the  acts,  etc,  of  the  accused,  leav- 
ing the  jury  to  draw  their  conclusions  therefrom 
as  to  his  mental  condition. 

9.  When  a  defendant  brings  himself  within 
the  rule  in  introducing  evidence  for  the  purpose  of 
impeaching  the  credibility  of  a  witness,  it  is  error 
to  exclude  such  evidence. 

10.  When  witnesses  for  the  defense  were  in- 
troduced, they  were  cautioned  by  the  state  attor- 
ney to  teill  the  truth,  and  nothing  but  the  truth. 
Held,  that  the  state  attorney  had  no  authority  to 
thus  caution  the  witnesses,  and  that  such  remarks 
had  a  tendency  to  confuse  witnesses,  and  to  cast 
suspicion  upon  their  evidence. 

11.  Upon  the  subject  of  Insanity  the  trial  judge 
charged  the  jury  that,  "when  the  defense  of  In- 
sanity Is  set  up  as  an  excnse  for  crime,  burden  of 
proof  Is  upon  the  person  alleging  it,  and  he  must 
prove  it  to  the  satisfaction  of  the  jury,  beyond  a 
reasonable  doubt;  otherwise  the  presumption  of 
the  sanity  of  the  prisoner  will  remain  in  forca  " 
Held  to  be  error.  When  the  defense  of  insanity 
Is  relied  upon,  and  evidence  is  Introduced  which 
tends  to  overthrow  the  presumption  of  sanity,  if, 
upon  the  whole  evidence,  the  jury  entertain  a  rea- 
sonable doubt  of  the  sanity  of  the  prisoner,  they 
must  acquit,  regardless  of  whether  it  be  adduced 
by  the  prosecution  or  the  defendant,  and  that  the* 
accused  is  not  required  to  establish  his  insanity  be- 
yond a  reasonable  doubt.  But  the  jury  are  not  to 
acquit  the  prisoner  upon  any  fanciful  ground  that, 
though  they  believe  he  was  sane  at  the  time  the 
act  was  committed,  yet,  as  there  may  be  a  rational 
doubt  of  such  sanity,  he  is  therefore  entitled  to  an 
aoqnlttaL 

{SyllaJms  by  the  Court.) 

Miller  &  Spencer,  for  plaintiff  in  error. 
Wiiliam  B.  Lam&r,  Atty.  Gen.,  for  defend- 
ant In  error. 

Mitchell,  J.  Writ  of  error  to  the  circuit 
court  of  Marion  county. 
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On  the  ]6th  day  of  Jannary,1S88,  Hod^, 
the  plaintiff  in  error,  was  convicted  In  the 
circuit  court  of  Marion  county  of  murder- 
ing hlB brother-in-law,  Jease  J.Marlow,  by 
shouting.  Motions  were,  made  for  new 
trial  and  in  arrest  of  judgment,  which  mo- 
tioDB  were  overruled,  the  accused  sentenced 
to  the  penitentiary  for  life,  and  the  cause 
comes  before  this  court  upon  writ  of  error. 

The  first  error  assigned  is  that  the  court 
refused  to  quash  the  Indictment.  One  of 
the  grounds  urged  for  quashing  the  indict- 
ment was  that  it  did  not  give  the  dimen- 
sions of  the  wound  which  it  is  alleged 
killed  Marlow ;  and  the  case  of  Keech  v. 
State,  15  Fla.  608,  and  Bishop's  Criminal 
Procedure,  are  cited  as  authorities  to  sup- 
port this  proposition.  This  objection  is 
not  well  taken.  In  the  Keech  Case,  Judge 
Randall,  for  whom  we  have  the  highest 
respect,  in  speaking  for  the  court,  says: 
"The  (liinensions  of  the  wound,  it  it  be  an 
incised  wound,  are  required  to  be  stated 
by  most  of  the  authorities. "  We  cannot 
give  oar  asuent  to  this  conclusion.  While 
saying  that  most  of  the  authorities  re- 
quire such  description  of  the  wound  when 
it  is  an  incised  wound,  no  authorities  are 
cited  in  support  of  the  proposition ;  and, 
upon  examination  of  the  subject,  we  find 
that  the  converse  of  the  proposition  is 
true,  and  that  the  decision  in  the  Keech 
Case  is  in  conflict  with  the  great  current 
of  authorities,  and  In  fact  we  have  not 
been  able  to  find  any  late  case  that  Is  not 
in  conflict  with  the  decision  in  that  case. 
The  dimensions  of  a  wound  are  not  re- 
quired to  be  stated  in  the  indictment  in 
any  case.  2  Blsh.  Crim.  Proc.  §  518  et  seq., 
and  cases  there  cited;  Heard,  Crim.  Law, 
682;  Com.  V.Woodward,  102  Mass.  159,  and 
cases  cited;  Moore  v.  State,  15  Tex.  App. 
1 ;  People  v.  Steventon.  9  Cal.  273 ;  State 
V.  Conley,  89  Me.  78;  Rex  v.  Tomlinson,  6 
Car.  &  P.  370;  Dias  v.  State,  7  Blackf.  20; 
Lasier  v.  Com.,  10  Grat.  708. 

Another  reason  urged  for  quashing  the 
indictment  is  that  it  charges  the  accused 
with  both  murder  at  the  common  law  and 
under  thestatute.  The  indictment  charges 
that  the  defendant,  on,  etc.,  "with  foroe 
and  arms,  at,"  etc.,  "in  and  upon  one 
Jesse  J.  Marlow,  feloniously,  willfully,  of 
his  malice  aforethought,  and  from  a  pre- 
meditated design  to  effect  the  death  of  the 
said  Jeese  J.  Marlow, "  etc.  The  statutory 
offense  Is  correctly  charged  in  the  indict- 
ment, and  we  can  see  no  objection  to  it; 
but,  if  the  words  objected  to, "feloniously, 
willfully,  of  his  malice  aforethought,"  are 
not  necessarily  Implied  in  those  defining 
"murder"  under  the  statute,  they  may, 
without  the  least  prejudice  to  theaccused, 
'  be  treated  as  surplusage.  But,  as  before 
stated,  we  can  see  no  valid  objection  to 
the  indictment  upon  the  grounds  urged  by 
counsel  for  the  accused,  nor  upon  any  other 
grounds.  The  conclusion  we  have  come 
to  in  this  respect  is  not  in  conflict  with 
either  the  case  of  Bird  v.  State,  18  Fla.  493, 
or  that  of  Denham  v.  State,  22  Fla.  664. 
The  other  grounds  of  the  motion  were 
properly  overruled. 

The  third  error  assigned  is  that  the 
court  erred  in  overruling  the  challenge  of 
the  defendant  to  the  reoireiaen  J.  L.  Miller 
and    L.  Bryant.    The  venire  man  Miller 


stated  that  he  had  no  bias  against  the  ac- 
cused, whereupon  counsel  asked  for  rea- 
sonable time  to  procure  witnesses  to  show 
the  bias  of  the  juror,  but  without  stating 
how  long  it  would  require  to  procure  such 
witnesses,  their  residence,  or  the  facts  to 
be  proved  by  them,  thus  showing  an  at- 
tempt to  delay  the  trial  of  the  cause  with- 
out giving  sufilcient  reasons  therefor.  The 
objection  to  the  venire  man  Bryant  was 
that  he  was  summoned  by  Fergerson,  a 
state  witness;  but  the  objection  was  not 
well  taken,  because  each  of  the  Jurors  sum- 
moned by  Fergerson  stated  on  oath  that 
Fergerson  had  not  spoken  to  them  about 
the  case  of  State  v.  Hodge,  and  the  list  of 
jurors  summoned  by  Fergerson  was  fur- 
nished him  by  the  sheriff,  thus  leaving  no 
discretion  to  Fergerson  whereby  he  could 
summon  jurors  prejudiced  against  the  ac- 
cused. The  objection,  under  the  circum- 
stances, was  frivolous. 

The  fourth  error  assigned  Is  that  the 
court  erred  in  admitting  the  testimony  of 
Dr.  S.  H.  Blltrh  ;  but,  as  to  how  the  court 
erred,  the  i-ecord  does  not  show,  only  that 
the  indictmentdid  not  give  thedimenslons 
of  the  wound. 

The  fifth  error  assigned  is  that  the  court 
erred  in  admitting  the  testimony  of  each 
of  the  other  state  witnesses,  which  Is 
shown  as  objected  to  by  the  defendant. 
This  objection  is  too  general.  It  may  ap- 
ply to  all  or  any  two  of  the  witnesses, 
leaving  It  for  the  court  to  learn,  as  best  it 
can  from  the  very  voluminous  and  imper- 
fect recqrd  before  It,  as  to  what  evidence 
was  admitted  over  the  objection  of  the 
prisoner. 

The  sixth  error  assigned  is  that  the 
court  erred  in  asking  leading  questions  of 
the  witnesses  Francis  Johnson  and  Enoch 
James,  and  in  holding  that  they  were 
competent  to  testify.  This  objection  was 
not  well  taken.  The  record  shows  that 
both  these  witnesses  were  of  tender  years, 
and  that  the  questions  propounded  to 
them  by  the  court  were  for  the  purpose  of 
ascertaining  whether  or  not  they  under- 
stood the  obligations  of  an  oath;  and, 
their  answers  to  the  qnestions  thus  pro- 
pounded to  them  showing  that  they  each 
understood  such  obligation,  there  was  no 
error  In  declaring  them  competent,  and 
allowing  them  to  testify.  The  objection 
to  the  mode  of  the  examination  of  the  wit- 
nesses, and  to  their  being  allowed  to  tes- 
tify, was  wholly  frivolous. 

The  seventh  error  assigned  Is  that  the 
court  erred  in  refusing  to  strike  out  tho 
testimony  of  Enoch  James  as  to  the 
threats  of  Bodge.  This  witness,  among 
other  things,  testified  that,  on  the  morn- 
ing Marlow  was  killed,  he  saw  the  defend- 
ant not  far  from  where  Marlow  lived,  and 
that  Hodge  said  that  he  was  going  to  kill 
a  man  before  sundown.  He  was  cursing. 
"He  did  not  call  any  name.  He  had  his 
pistol.  He  was  waving  it  over  his  head. " 
We  can  see  no  objection  to  this  testi- 
mony. This  was  a  matter  for  the  'jury, 
under  all  the  circumstances,  to  give  such 
weight  as  they  saw  proper. 

The  eighth  en-or  assigned  is  that  thecourt 
erred  in  admitting  the  threats  testified  to 
by  Elijah  Fergerson,  and  in  overruling 
certain  questions  of  defendant's  counsel, 
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Bhown  In  the  record,  to  Bald  witness. 
There  was  no  error  In  overruling  the  ob- 
jection to  the  evidence  of  this  witness. 
The  record  shows  that  Marlow  was  killed 
June  3, 1888,  and  the  witness  states  that 
he  had  several  conversations  with  Hodge 
about  Marlow  In  January  and  February, 
1S88 ;  the  conversations  I)eln<;  about  some 
money  Hodf^e  claimed  Marlow  owed  him, 
and  about  family  troubles  between  him- 
self and  Marlow.  In  January  he  threat- 
ened to  kill  him.  That  be  beard  Hodge 
say  at  his  (witness')  table,  in  January, 
that  he  would  kill  Marlow,  Could  not  tell 
how  thecon versatlon  started,  but  thought 
by  Hodge  talking  about  his  wife.  That 
Hodge  seemed  to  think  that  Marlow  was 
trying  to  keep  them  apart,  and  that  he 
went  so  fnr  as  to  say  he  would  kill  the 
whole  race  of  Mariows  and  Robinsons. 
Witness  furiher  stated :  "  Well,  I  think  he 
said  he  was  a  good  man  to  do  with.  The 
conversation  took  place  in  January,  most- 
ly at  my  house.  Me  and  him  was  working 
together  sometimes.  We  would  talk  about 
it  very  frequently.  Yes,  talking  about 
killing  Marlow,  about  his  wife,  and  so  on. 
Hodge  was  living  with  me  in  January. 
He  thought  the  people,  the  Mariows,  were 
interfering  with  his  wife.  I  had  a  conver- 
sation with  him  in  February,  something 
of  the  same  thing.  It  was  about  his  wife. 
He  made  threats  in  February.  He  said,  it 
he  didn't  quit  bothering  him  and  his  wife, 
he  wuuld  kill  him.  He  said  that  Marlow 
was  trying  to  keep  his  wife  from  going 
back  to  him.  Jesse  Marlow,  yes,  the  de- 
ceased man.  I  heard  Hodge  express  him- 
self again  when  in  Ocala.  The  time  and 
circumstances,— I  think  it  was  about  the 
nth  day  of  May,  1888.  John  Lang,  Hodge, 
and  myself  were  walking  across  the  street 
here  in  (>cala.  As  we  were  coming  across 
the  street,  we  saw  Jesse  Marlow  and  his 
wife.    She  had   been  up  to  see  Hodge's 

wife,  and  he  says :    '  There  is  that  d n 

rascal  now.  He  has  been  up  there  inter- 
fering between  mo  and  my  wife.  If  he 
has,  I  will  kill  him.'  ♦  •  ••»  This  evi- 
dence shows  continuous  threats  made  by 
the  a<:cnsed  against  the  deceased  for  sev- 
eral months  down  to  within  three  weeks 
of  Mario w's  death,  and  It  was  properly 
admitted  for  the  purpose  of  showing  the 
animus  of  the  accused  at  the  time  of  the 
commission  of  the  act.  Such  evidence  is 
always  allowed  to  go  to  the  jury.  Its 
weight  is  for  their  consideration.  Dixon 
Y.  State,  18  Fla.  681.  The  remainder  of  the 
eighth  error  assigned  we  will  not  consider, 
because  It  is  so  vague  and  general  that 
the  entire  evidence  of  the  witness  would 
have  to  be  looked  to  and  examined  to  de- 
termln«>  what  is  meant  by  this  part  of  the 
nmignment.  If  attorneys  have  errors  they 
rely  upon,  they  should  point  them  ont 
specifically;  otherwise  they  will  not  be 
considered  here. 

The  ninth  error  assigned  is  that  "the 
court  eri-ed  in  overruling  defendant's  ob- 
jection to  the  questions  put  to  said  Fer- 
jj^erson."  What  questions  does  this  as- 
signment refer  to?  If  they  are  In  the  rec- 
oi-d,  the  court  is  required  to  hunt  them 
up.  Instead  of  the  attorneys  pointing  them 
oat.    They,  if  they  exist,  will  not  be  con- 


sidered. These  observations  apply  aJso 
to  the  tenth  error  assigned. 

The  eleventh  error  assigned  is  that  the 
court  erred  In  sustaining  the  objections  of 
the  state  attorney  to  the  evidence  of  the 
witness  Freyraouth,  and  in  refusing  to  al- 
low the  questions  asked  him  by  the  attor- 
neys for  the  defense  to  be  answered.  This 
witness  was  asked  his  concluntons  or  un- 
derstandings of  the  conduct  and  intentions 
of  the  accused,  instead  of  being  questioned 
as  to  his  acts,  etc.,  leaving  the  jury  to 
drawtherefrom  their  conclusions  as  to  his 
mental  condition.  The  evidence  was  prop- 
erly excluded.    Id.  636. 

"The  twelfth  error  assismed  is  that "  the 
court  erred  in  allowing  the  state  attorney 
to  interrupt  the  witnesses  Frey  mouth  and 
Stephens,  and  to  examine  him  as  to  his 
means  of  knowledge  of  the  reputation  of 
John  Q.  A.  Lang."  We  cannot  tell  from 
this  language  as  to  which  of  the  witnesses 
it  applies,  but  it  makes  no  difference.  The 
examination  was  rather  out  of  line  In  such 
cases,  but  it  was  only  for  the  purpo<ie  of 
testing  the  knowledge  of  the  witness  or 
witnesses  before  he  or  they  were  allowed 
to  testify ,  and  the  accused  was  not  injured 
by  the  examination  as  it  was  conducted. 

The  thirteenth  error  assigned  is  that  the 
court  erred  in  refusing  to  permit  Frey- 
mouth  and  Stephens  to  testify  as  to  the 
repTitation  of  John  Q.  A.  Lang  among  his 
neighbors  for  truth  and  veracity.  The  de- 
fendant brought  himself  within  the  rule  in 
Introducing  evidence  for  the  purpose  of 
impeaching  the  credibility  of  Lang,  and 
the  court  erred  In  excluding  the  evidence 
BO  offered  for  that  purpose. 

The  fourteenth  error  assigned  is  that  the 
court  erred  in  permitting  the  state  attor- 
ney to  make  the  remarks  set  up  In  the 
twenty-fifth  exception.  The  record  shows 
that,  when  witnesses  were  iutroduced  for 
the  defense,  the  state  attorney  cautioned 
them  to  tell  the  truth,  and  nothing  but 
the  truth.  The  law  confers  no  such  au- 
thority upon  a  state  attorney,  and  such 
remarks  are  calculated  to  confuse  wit- 
nesses and  to  cast  suspicion  on  their  evi- 
dence. 

The  fifteenth  error  assigned  is  that  the 
court  erred  In  overruling  the  defendant's 
objections  to  the  questions  asked  by  the 
state  attorney  of  J.  J.  Hodge.  This  in  too 
general.  The  questions  should  have  been 
pointed  out.  And  the  same  applies  to  the 
sixteenth  assignment. 

The  nineteenth  asslgrnment  Is  that  the 
court  erred  In  its  general  charge  to  the 
Jury,  in  giving  the  several  charges  then 
and  there  excepted  to,  as  shown  by  the  rec- 
ord. The  trial  judge  charged  the  jury  up- 
on the  qnestlon  of  insanity  as  follows: 
"As  insanity  is  set  np  in  the  prisoner's  de- 
fense, !t  is  proper  that  I  should  Instruct 
you  as  to  the  law  on  that  subject;  and  I 
charge  you  that  it  Is  the  law  that  every 
man  is  presumed  to  be  sane,  and  to  possess 
a  sufficient  degree  of  reason  to  be  respon- 
sible for  his  crimes,  until  the  contrary  shall 
be  proved  to  the  satisfaction  of  the  jury, 
and,  to  establish  the  defense  of  insanity, 
it  must  be  proved  that,  at  the  time  of  com- 
mitting the  act,  the  prisoner  was  laboring 
under  such  a  defect  of  reason,  from  disease 
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of  the  mind,  as  not  to  know  the  nature 
and  quality  of  the  act  be  was  doing,  or  as 
not  to  know  what  he  was  doing  was 
wrong.  The  proof  of  insanity  devolves 
upon  the  prisoner.  In  other  words,  when 
the  defense  of  Insanity  Is  set  up  as  an  ex- 
cuse for  orime,  burden  of  proof  is  upon  the 
person  alleging  It,  and  he  must  prove  it  to 
the  satisfaction  of  the  jury,  beyond  a  rea- 
sonable doubt;  otherwise  the  presump- 
tion of  the  sanity  of  the  prisoner  will  re- 
main in  force. " 

"I  further  charge  you  that,  if  you  are 
satisfied  from  theevidencethat,  atthe  time 
of  killing  of  Jesse  J.  Marlow,  the  defend- 
ant was  laboring  under  such  a  defect  of 
reason,  from  disease  of  the  mind,  as  not 
to  know  the  nature  and  quality  of  the  act 
he  was  doing,  and  as  not  to  know  what 
he  was  doing  was  wrong,  then  you  must 
acquit  him;  and  if  you  are  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt, 
that,  at  the  time  of  the  killing,  he  was  not 
laboring  under  such  a  defect  of  reason, 
from  disease  of  mind,  as  prevented  him 
from  knowing  the  nature  and  quality  of 
the  act  he  was  doing  when  he  killed  the 
deceased,  and  as  prevented  him  from  know- 
ing that  what  be  was  doing  was  wrong 
at  the  time  of  the  killing,  and  if  you  are 
satlBfled  from  the  evidence  that  he  did  kill 
the  deceased  from  a  premeditated  design 
to  effect  the  death  of  the  deceased,  then 
you  must  find  him  guilty.  And  the  court 
charges  you  that  you  must  look  to  all  the 
evidence  in  the  case  relating  to  alleged  in- 
sanity of  the  prisonerln  order  to  arrive  at 
a  sate  and  just  conclusion  in  regard  to  the 
question  of  his  insanity  at  the  time  of  the 
killing;  and,  if  you  are  satisfied  beyond  a 
reasonable  doubt  that  the  prisoner  was 
insane  at  the  time  of  the  killing,  you  must 
acquit  him." 

This  part  of  the  charge  was  duly  except- 
ed to,  and  connsel  for  the  plaintiff  in  error 
contend  that  it  wa«  erroneous,  and  cite  the 
following  authorities  in  support  of  the 
proposition :  Hopps  v.  People,  31  111.  385; 
Chase  v.  People,  40  111.  352;  Polk  v.  State, 
]9Ind.  170;  Stevens  v.  State,  31  Ind.  485; 
Greenley  v.  State,  60  Ind.  141 ;  Guetlg  v. 
State,  66  Ind.  94 ;  State  v.  Eeddlck,  7  Kan. 
144;  State  v.  Mahn,25  Kan.  182;  People  v. 
Gurbutt,  17  Mich.  9;  Cunningham  v.  State, 
56  Miss.  269;  Newcomb  v.  State,  37  Miss. 
383 ;  Russell  v.  State,  53  Miss.  367 ;  Wright 
V.  People,  4  Neb.  409;  Hawe  v.  State,  11 
Neb.  537,  10  N.  W.  Rep.  452;  State  v.  Bart- 
lett,  43  N.  H.  224;  State  v.  Jones,  50  N.  H. 
389;  State  v.  Pike,  49  N.  H.  399. 

All  the  courts  hold  that  the  legal  pre- 
sumption is  that  every  man  is  sane  until 
the  contrary  is  proved ;  but  they  differ  as 
to  whether  this  presumption  is  to  be  re- 
butted by  evidence  showing  beyond  a  rea- 
sonable doubt  that  the  prisoner  was  in- 
sane at  the  time  the  act  was  committed, 
or  whether  a  preponderance  of  theevldence 
is  required,  or  whether  the  burden  is  not 
shifted  from  the  prisonertothestate  when- 
ever there  is  evidence  Introduced  tending 
to  establish  the  insanity  of  the  prisoner. 

The  rule  of  evidence  contended  for  in  be- 
half or  the  accused  Is  that  when  the  de- 
fense of  insanity  Is  relied  upon,  and  evi- 
dence is  introdaced  which  tends  to  over- 


throw the  presumption  of  sanity.  If  upon 
the  whole  evidence  the  Jury  entertain  a 
reasonable  doubt  of  his  sanity,  they  must 
acquit,  regardless  of  whetherit  be  adduced 
by  the  prosecution  or  the  defendant,  and 
that  the  accused  is  not  required  to  estab- 
lish bis  insanity  beyond  a  reasonable 
doubt;  and  in  this  we  think  they  are  cor- 
rect, and  that  thecharge  of  the  trial  judge, 
that  the  accused  was  required  to  prove 
his  insanity  beyond  a  reasonable  doubt, 
was  erroneous.  In  addition  to  the  au- 
thorities cited  upon  this  subject  by  plain- 
tiff in  error,  see,  also,  Wagner  v.  People, 
•41  N.  Y.  684;  State  v.  Crawford,  11  Kan. 
32;  Boswell  v.  Com.,  20  Grat.  860;  State 
V.  Marler,  2  Ala.  43;  People  v.  McCann,  16 
N.  Y.  58;  State  v.  Felter,  32  Iowa,  49; 
Meyers  v.  Com.,  83  Pu.  St.  131;  State  v. 
Smith,  53  Mo.  267;  People  v.  McDonell,  47 
Cal.  134;  O'Connell  v.  People,  87  N.  Y.  377; 
Dacey  v.  People,  116  111.  555,  6  N.  E.  Rep. 
165.  Contra,  (authorities  cited  by  the  at- 
torney general :)  Reg.  v.  Stokes, 3Car.  & K. 
188;  State  v.  Stark,  1  Strob.  479;  State  v. 
Huting,21  Mo.  476,477;  People  v.  Meyers,  20 
Cal.  618;  State  v.  Spencer,  21  N.  J.  Law, 
202.  The  subject  of  insanity  has  given  the 
courts  much  trouble.  It  is  a  subject  up- 
on which  scientific  experts — men  who  have 
made  the  subject  a  life-time  study— difler 
widely  in  the  conclusions  they  arrive  at, 
from  the  actions  of  persons,  as  to  whether 
they  are  sane  or  Insane.  One  set  of  such 
experts,  after  hearing  all  the  evidence  in  a 
case,  will  give  it  as  their  opinion  that  a 
certain  person  is  insane,  while  anotherset, 
of  equal  respectability  and  skill,  will  give 
it  as  their  opinion  that  the  person  is  sane. 
To  require  the  defense  of  Insanity  to  be 
proved  beyond  a  reasonable  doubt  Is  to 
require  an  Impossibility,  and  hence  the 
morehnmane  and  advanced  rule  on  the 
subject,  that  If  the  jury,  upon  a  considera- 
tion of  the  whole  evidence,  have  a  reason- 
able doubt  as  to  the  insanity  of  a  man 
charged  with  crirje,  at  the  time  of  the  act, 
it  is  their  duty  to  give  him  the  benefit  of 
snch  doubt,  and  to  acquit  him;  but  the 
jury  are  not  to  acquit  him  upon  any  fanci- 
ful ground  that,  though  they  believe  he 
was  sane  at  the  time  the  act  was  commit- 
ted, yet,  as  there  may  he  a  rational  doubt 
of  such  sanity,  he  is  therefore  entitled  to 
an  acquittal.  Boswell  v.  Com.,  20  Grat. 
860. 

The  other  charges  of  the  court  were  sub- 
stantially correct. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  is  remanded  for  fur- 
ther proceedinge  not  Inconsistent  with 
this  opinion. 


(87  Miss.  620) 

PHOiNix  Ins.  Co.  of  Brooklyn  v.  Bowobb 
et  al. 

{.Swpreme  Count  of  MUsstgHppi.    May  6, 1890.) 

PiBS  Policy— WAiVKK—lNSTmi.BLU  Intbbebt. 

I.  A  fire  insurance  policy  stipulated  that  the 
assured,  within  SO  days  after  loss,  fnroish  oom> 
plete  proofs  thereof,  accompanied  by  a  builder's 
estimate  of  the  value  of  the  building.  Held,  that 
a  general  agent  of  the  company  having  authority 
"to  transact  the  business  of  insurance"  within  the 
state  may,  after  a  loss,  bind  the  company  by  a  pa- 
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rol  waiver  of  those  condlUonB,  notwithstanding 
the  poUoy  provides  that  a  waiver  shall  be  void  un- 
less Id  writing,  and  indorsed  thereon. 

2.  An  insurance  policy  provided  that,  "if  the 
interest  of  the  assured  in  the  property  be  other 
than  an  absolute  fee-simple  title,  •  *  •  it  must 
be  80  represented  to  the  company,  and  so  expressed 
In  the  written  part  of  this  policy. "  The  insured 
held  title  as  cestuis  que  truslent,  and  under  a 
deed  purportinK  to  convey  an  absolute  fee-simple 
tltlefrom  the  other ces(u<8  que  trustent,  and  their 
beneficial  ownership  was  sole  and  undisputed. 
BeUL,  that  their  Interest  was  equivalent  to  an  ab- 
solute fee-simple  title  as  contemplated  by  the 
policy. 

Appeal  from  circuit  court,  Tate  county; 
W.  M.  Rogers,  Judge. 

Appellees,  Bowdre  and  his  brother,  sued 
appellant  to  recover  amoaut  of  fire  iusur- 
auce  policy  on  their  house,  which  was 
burned.  The  facts  In  reference  to  the  title 
of  Bowdre  and  brother  to  the  property 
are  these:  One  Merrl weather,  the  grand- 
father of  appellees  and  other  brothers  and 
sisters,  left  a  will  when  he  died  In  which 
he  directed  his  executors  to  take  the  share 
of  his  estate  going  to  his  daughter,  the 
mother  of  appellees  and  their  brothers  and 
Bisters,  and  to  purchase  a  home  for  the 
children  of  his  dHughter,  upon  which  they 
should  live  until  the  youngest  child  was 
of  age.when  thehome  so  purchased  should 
be  equally  divided,  by  sale  or  otherwise, 
between  said  children.  The  executors,  in 
compliance  with  the  will,  bought  certain 
land,  including  that  on  which  the  house 
burned  was  situated,  and  paid  for  the 
same  with  the  money  coming  to  these  chil- 
dren from  the  estate  of  their  grandfather 
Merriweather,  taking  the  deed  to  them- 
selves as  executors.  The  children,  with 
their  pro  tector,  went  into  possession  of  this 
property  as  a  home.  When  the  youngest 
child  reached  majority,  they  appointed 
one  Ward  with  power  of  attorney  to  sell 
the  land  upon  which  they  had  lived,  and 
which  had  been  given  them  under  the  will 
of  their  grandfather.  Ward  sold  the  prop- 
erty, and  appellees,  Bowdre  and  his  broth- 
er, bought  the  land  on  which  the  house 
burned  was  located,  paying  cash,  and  re- 
ceiving the  deed  from  Ward  thereto;  and 
the  money  received  at  this  sale  by  Ward 
for  all  the  property  was  paid  by  him  to 
the  parties  entitled  thereto,  the  children 
of  Merriweather's  daughter.  The  other 
points  are  snfflciently  stated  in  the  opin- 
ion. There  was  verdict  and  judgment 
against  the  appellant  insurance  company, 
from  which  It  appealed. 

Shanda  Jk  Jobnaon  and  W.  R.  Harper, 
lor  appellant.  Ogleaby  &  T&i'lor,  for  ap- 
pellees. 

Woods,  C  J.  The  various  defenses  pre- 
sented by  the  defendant  corporation  in 
the  court  below  on  the  grounds  of  the 
overvaluation  of  the  property  destroyed, 
-the  vacant  and  unoccupied  condition  of 
the  house  when  burned,  the  occurrence  of 
■theflre through  thenegllgence  of  the  plain- 
-titfs,  and  the  institution  of  plaintiffs'  suit 
before  resort  was  bad  to  arbitration,  hare 
been  abandoned,  as  we  are  led  to  believe. 
Jf  mistaken  in  this,  they  must  now  be 
abandoned,  when  we  declare  them  to  be 
-without  merit.  The  two  other  defenses 
axe  these,  viz.:    (1)  The  failure  of  plain- 


tiffs, for  more  than  36  days  after  the  loss 
occurred,  to  furnish  the  defendant  with 
complete  proof  of  loss.  Including  a  build- 
er's estimate  as  to  the  value  of  the  prop- 
erty ;  and  (2)  the  inability  of  the  plaintiffs 
to  show  that  they  were  the  owners  of  the 
property  in  absolute  fee-simple.  Let  us 
examine  these  propositions  in  order,  and 
with  some  minuteness. 

1.  The  plea  going  to  the  matter  of  the 
failure  to  furnish  proof  of  loss  complete, 
including  the  builder's  estimate.  Is  con- 
fessed, and  sought  to  be  avoided  by  an  al- 
legation of  waiver  as  to  the  requirement 
of  The  policy  touching  the  furnishing  Of 
the  builder's  estimate  by  one  Hill,  the 
agent  of  the  defendant  corporation  at  Sen- 
atohla,  and  the  agent  who  made  the  con- 
tract for  insurance  with,  and  issued  the 
policy  sued  upon  to,  the  plaintiffs.  There 
Is  a  sharp  and  irreconcilable  conflict  in  the 
testimony  on  this  point.  The  evidence  of 
one  of  the  plaintiffs  satisfactorily  estah- 
lishes  a  waiver  by  the  agent.  Bill;  and 
the  evidence  of  the  agent.  Hill,  with  equal 
distinctness,  denies  any  waiver.  This  ques- 
tion of  fact  was  submitted  to  the  jury  un- 
der fair  instructions  from  the  court,  and 
the  issue  found  for  plaintiffs.  There  is  left 
for  our  determination  the  sufficiency  of 
the  proof  to  establish  the  contention  that 
Hill  was  not  a  mere  local  agent,  with  very 
narrow  powers,  but  that  he  was  a  general 
agent,  in  a  limited  territory,  clothed  with 
powers  ample  enough  to  authorize  him  to 
do  the  particular  act  which  it  is  alleged 
he  performed  on  this  occasion,  viz.,  waive 
a  part  of  the  required  proof  of  loss.  It 
may  be  remarked  at  this  point  that  the 
contention  of  appellant's  counsel  that 
there  can  be  no  parol  waiver,  by  reason  of 
the  provision  in  the  policy  that  such  waiv- 
er shall  be  only  by  writing  Indorsed  on 
the  policy,  is  not  maintainable.  In  Asso- 
ciation V.  Matthews,  65  Miss.,  301,  4  South. 
Rep.  62,  this  court  said  that  such  parol 
waiver  might  be  made  despite  such  pro- 
vision in  the  policy  requiring  it  to  be  done 
in  writing,  and  especially  that  such  stipu- 
lation applies  only  tothoseconditlons  and 
provisions  which  relate  to  the  formation 
and  continuance  of  the  contract  of  insur- 
ance, and  are  essential  to  its  binding  force 
while  It  is  running,  and  does  not  apply  to 
conditions  which  are  to  be  performed  after 
loss  has  occurred. 

But  was  Hill  the  agent  of  the  defendant 
corporation  In  such  sense  as  made  him  ca- 
pable of  waiving  the  production  of  the 
builder's  estimate  In  this  case?  It  is  dis- 
tinctly shown  by  the  record  that,  on  Feb- 
ruary 24, 1888,  Hill  was  "appointed  by  the 
Fhcenlx  Insurance  Company  of  Brooklyn, 
N.  T.,  as  its  agent  for  the  transaction  of 
the  business  of  insurance  In  the  state  of 
Mississippi  during  the  year  1888. "  Under 
this  appointment,  was  Hill  simply  a  solic- 
itor of  Insurance, — a  mere  runner  engaged 
in  hunting  up  persons  desiring  ur  needing 
Insurance?  Or  was  he  the  agent  of  the 
company  in  that  larger  sense  that  made 
him  stand  for  and  represent  the  corpora- 
tion In  its  dealings  with  those  doing  busi- 
ness with  it?  All  that  could  be  done  by 
any  officer  of  the  company  in  the  manage- 
ment of  its  accustomed  business  at  Sena- 
tobiawas  clearly  within  the  scope  of  Uill's 
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authority.  Having  constituted  Hill  "Its 
agent  for  the  transaction  ol  tiie  business 
of  Insurance  in  the  state  of  Mississippi  dar- 
ing the  year  1888, "  the  company  bad  done 
more  than  create  him  a  mere  local  agent 
with  limited  powers.  It  had  conferred  up- 
on him  authority  which  Justified  a  person, 
in  dealing  with  him,  in  regarding  him  as 
its  general  ag^nt,  and  as  authorized  to 
waive  a  simple  condition  required  to  be 
performed  by  the  insured  after  loss.  But 
the  controversy  would  appear  to  have 
been  put  an  end  to  in  this  state  by  the 
opinion  of  this  court  in  the  case  of  Rtvara 
T.  Insurance  Co.,  62  Miss.  728.  Mr.  Justice 
Arnold  in  that  case  said:  "The  powers  of 
Insurance  agents  to  bind  their  companies 
are  varied  by  the  character  of  the  func- 
tions they  are  employed  to  perform.  Their 
powers  In  this  respect  may  be  limited  by 
the  companies,  but  parties  dealing  with 
them  as  to  matters  within  the  real  or  ap- 
parentscope  of  their  agency  are  not  affect- 
ed by  such  limitations  unless  they  had  no- 
tice of  the  same.  An  insurance  agent 
clothed  with  authority  to  make  contracts 
of  Insurance,  or  to  issue  policies,  stands 
In  the  stead  of  thecompnny  to  the  assured. 
His  acts  and  declarations  In  reference  to 
such  business  are  the  acts  and  declara- 
tions of  the  company.  The  company  is 
bound,  not  only  by  notice  to  such  agent, 
but  by  anything  said  or  done  by  him  In 
relation  to  the  contract  or  risk,  either  be- 
fore or  after  the  contract  is  made. " 

We  are  clearly  of  opinion,  therefore,  that 
Hill  was  a  general  agent  of  defendant,  and 
that  he  might  waive  the  productionof  the 
builuer's  estimate.  The  jury  having  found 
the  facts  for  plaintiffs,  as  already  stated 
by  us.  and  there  being  proof  to  support 
that  finding,  we  conclude  that  on  this 
branch  of  the  case  the  contention  of  appel- 
lant is  untenable. 

2.  Let  ns  now  consider  the  remaining 
ground  of  defense.  The  fourth  condition 
in  the  policy  of  Insurance  stipulates  that, 
"If  the  interest  of  the  assured  in  the  prop- 
erty be  other  than  an  absolute  fee-simple 
title,  •  ♦  •  It  must  be  so  represented 
to  the  company,  and  so  expressed  In  the 
written  part  of  this  policy. "  It  appears 
that  no  written  application  for  insurance 
was  ever  made  by  the  assared,  and  one  of 
the  plaintiffs  testified  that  he  thought  he 
represented  orally  to  Hill  that  plaintiffs 
were  the  owners  of  the  property.  Leav- 
ing out  of  consideration,  however,  any 
eSect  this  proof  was  legitimately  entitled 
to,  is  the  company's  contention  maintain- 
able us  an  independent  proposition  In  this 
case?  In  support  of  their  position,  appel- 
lant's counsel  refer  us  to  the  outstanding 
legal  title  in  the  surviving  executor  of  Mer- 
riweather,  and  to  the  supposed  Impertec- 
tion  in  The  execution  of  the  deed  from 
Ward,  the  attorney  In  fact,  to  the  plain- 
tiffs, and  insist  that  it  is  thereby  shown 
that  there  is  not  an  absolute  fee-simple 
title  in  the  appellees.  By  the  insertion  of 
those  words  in  the  conditions  of  its  poli- 
cies, can  it  be  successfully  maintained  that 
the  Insurance  company  meant  that  every 
loss  occurring  under  its  policies  in  which 
the  assured  should  be  unable  to  show  a 


title  Indefeasible  and  good  against  the 
world — a  title  free  from  every  defect,  real 
or  seeming,  and  on  which  not  the  smallest 
cloud  rested — should  be  borne  by  the  as- 
sured ?  To  tolerate  such  an  opinion  would 
be  equivalent  to  holding  that  the  company 
had  deliberately  set  a  trap  to  ensnare  the 
simple-minded  and  unwary.  The  contract 
of  indemnity,  in  multitudes  of  cases,  all 
over  the  land,  would  prove  only  a  delusion 
and  a  snare  to  the  victims  of  premeditated 
cunning.  We  cannot  believe  that  any  hon- 
estly directed  and  fair-dealing  company 
will  deliberately  undertake  the  manage- 
ment of  its  business  on  such  basis.  What 
is  meant,  then,  by  the  words  "absolute 
fee-simple  title,"  in  this  connection  *  It 
can  only  mean  that  the  assured  did  not 
have  a  limited  Interest  In  the  property,but 
that  he  claimed  and  held  under  a  deed  of 
conveyance,  or  other  evidence  of  title,  pur- 
porting to  invest  them  with  an  estate  in 
fee-simple.  It  can  only  mean  that  the  as- 
sured had  and  heldundera  papertitle  con- 
ferring upon  them  this  sort  of  estate,  as 
contradistinguished  from  any  limited  and 
inferior  one.  The  reason  for  this  distinc- 
tion is  obvious.  The  insurer  would  not 
deal  with,  nor  take  the  great  risk  of  in- 
demnifying against  loss  and  damage,  a 
mere  tenant  or  leaseholder,  or  other  person 
claiming  and  having  only  some  qualified 
interest  in  the  property;  but  this  contract 
for  Indemnity  will  be  made  only  with  the 
person  having  the  title,— the  beneficial 
owner ;  the  person  having  the  absolute,/,  e,, 
the  vested,  as  opposed  to  the  contingent  or 
conditional,  title.  It  was  well  said  by  this 
court  In  Insurance  Co.  v.  McGuire,  52  Miss. 
227:  "Parties  applying  for  Insurance  are 
not  called  on  to  settle  questions  of  title 
with  very  great  precision."  We  repeat 
and  emphasize  the  remark  here. 

Applying  these  principles  to  the  case  at 
bar,  we  will  see  that  plaintiffs  are  the  sole, 
undisputed,  beneficial  owners  of  the  prop- 
erty in  question,  holding  under  a  convey- 
ance purporting  to  invest  them  with  an 
estate  in  fee-simple.  The  truth  is,  so  tar 
as  this  record  discloses,  plaintiffs  are  the 
only  persons  on  earth  having  any  sort  of 
interest  in,  or  claim  of  beneficial  owner- 
ship to,  the  premises.  There  is  at  the  ut- 
most a  mere  naked  legal  title  -'itstanding 
in  one  of  the  three  surviving  executors  of 
Merriweather,  and  this  executor  is  the 
mei-e  trustee  of  the  title  for  these  very 
plaintiffs  and  their  brothers  and  sisters, 
all  of  whom  have  conveyed  their  undivided 
interests  to  these  plaintiffs.  Will  any  one 
deny  that  plaintiffs  might  not,  if  thought 
necessary  to  protect  their  title,  go  into  a 
court  of  chancery,  and  immediately  have 
the  naked  legal  title  divested  out  of  the 
trustee,  and  Invested  in  themselves?  The 
appellees  are  the  real  owners  of  the  prem- 
ises. They  are  the  sole  owners  asserting 
title,  and  they  must  bear  the  total  loss  in- 
volved in  the  destruction  of  the  building 
unless  we  shall  hold  the  company  liable. 
Substantial  right  and  indubitable  justice 
are  in  the  viewu  we  have  enunciated,  and 
they  must  be  upheld  and  enforced  by  an 
affirmance  of  the  action  of  thecourt  below. 

Affirmed. 
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State  v.  Psbique  et  al. 

(SvprevM  Cawrt  of  LouigUxna.    April  7,  1890. 
42  La.  Ann.) 

CBnriNAL  Ll.W— CiONTINITANOB— ABSBNOa  OF 

Witness. 
An  application  for  a  oontinuaooe  in  a  crim- 
inal case  on  account  of  tbe  absence  of  a  witoess, 
nnsupported  by  affidavit,  cannot  be  considered. 
{.SyUainu  by  the  Court.) 

Appeal  from  dletrict  coort,  parish  of  St. 
James;  Ddpfkll,  Judge. 

R.  O.  Dugu6,  for  appellant.  Tbe  Attor- 
aey  General,  tor  the  State. 

Poch£,  J.  The  trial  of  Orter  Perique, 
Jr.,  and  Valsin  Brand,  on  the  charge  of 
shooting  with  intent  to  murder,  resulted 
in  the  acquittal  of  Perique,  and  in  the  con- 
viction ol  Braud,  who  prosecutes  this  ap- 
peal from  a  sentence  of  1»  months  to  the 
penitentiary. 

1.  His  first  complaint  is  of  the  refusal  of 
a  continuance  of  tbe  case  on  account  of 
the  absence  of  an  alleged  material  wit- 
ness. Tbe  record  shows  that  tbe  absent 
witness  had  been  summoned  by  service 
made  at  his  domicile,  that  tbe  motion  for 
continuance  was  not  made  in  writing,  and 
that  it  was  not  supported  by  an  atHdavlt. 
It  appears  further  from  the  bill  that,  when 
called  t>y  the  district  attorney  to  make 
the  proper  affidavit,  the  accused  declined 
to  do  so;  and  hlscounsel  argues  here  that 
an  affidavit  cannot  be  required  in  such 
cases,  as  "It  may  be  against  the  interest 
of  an  accused  person  to  disclose  at  the  be- 
xinning  of  the  trial,  or  before  the  trial,  the 
ifacts  which  he  Intends  to  prove  by  an  ab- 
sent witoess. "  In  the  face  of  an  inflexible 
rule  of  criminal  jurisprudence  req  uirlngsuch 
an  affidavit  as  an  indispensable  condition 
of  a  continuance,  the  argument  of  coun- 
sel has  at  least  the  merit  of  vigorous  fresh- 
ness, and  of  ingenious  originality.  But,  at 
this  stage  of  Jurisprudence,  wecannot  dare 
todrlftfrom  the  safe  moorings  at  which  all 
the  courts  which  are  guided  by  the  rules 
of  common-law  procedure  have  been  an- 
chored for  several  centuries.  With  a  differ- 
ent rule.  It  would  be  a  heroic  feat  for  a 
prosecuting  officer  to  force  an  accused,  the 
essence  of  whose  d^ense  would  be  time,  to 
a  trial,  under  any  circumstances. 

Speaking  of  the  required  conditions  of  a 
motion  for  a  continuance  in  such  cases, 
Bishop,  In  his  work  on  Criminal  Proced- 
ure, says  at  section  951a,  vol.  1:  "If  a  wit- 
ness is  absent  or  sick,  and  not  to  be  pro- 
cured till  a  future  day  or  term,  he  must 
make  affidavit  setting  forth  the  name  and 
residence  of  the  witness;  the  facts  which 
he  is  expected  to  prove;  their  materiality 
to  his  case, — as,  for  example,  that  he  can- 
not prove  them  otherwise, — and  their  rele- 
vancy to  tbe  Issue;  why  his  presence  can- 
not now  be  had.  and  tbe  reasons  to  believe 
It  may  be  had  then ;  together  with  what 
will  render  apparent  his  own  want  of 
lacbes. "  Every  one  of  theenumerated  req- 
uisites of  tbe  rule  has  been  the  subject  of 
some  judicial  interpretation  even  in  our 
jurisprudence,  in  which  it  has  been  uni- 
formly enforced  as  laid  down  by  Bishop. 
In  the  following  list  of  cases  the  applica- 
tion fora  continnancewasnot  entertained 
tor  tbe  absoice  of  the  affidavit:    State  v. 
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Bomero,  6  La.  Ann.  25;  State  v.Bountree, 
82  La.  Ann.  1144;  State  v.  Crawford, 41  La. 
Ann.  539,  6  South.  Sep.  471.  And  in  tbe 
cases  hereinafter  enumerated  tbe  motion 
was  overruled  on  account  of  the  Insnffl- 
ciency  of  the  affidavit:  State  v.  Clark,  37 
La.  Ann.  128;  State  v.  Bedmond,  Id.  774; 
State  V.  Landrum,  Id.  799;  State  v.  Duffy, 
89  La.  Ann.  419,  2  South.  Rep.  184;  State 
v.Bassenger,  89  La.  Ann. 918, 3 South.  Hep. 
S&.  Hence  we  conclude  that  this  ground 
has  no  force. 

2.  The  next  complaint  Is  too  trivial  to 
require  more  than  a  passing  notice.  As 
tbe  case  was  tried  by  the  Judge,  the  accused 
invites  our  attention  to  errors  committed 
by  the  former  in  summing  up  the  evidence 
in  the  case.  The  request  is  couched  in  the 
following  words:  "Such  being  the  case, 
we  respectfully  ask  the  court  to  consider 
whether  it  was  just,  arbitrarily,  to  disre- 
gard the  testimony  of  nine  disinterested 
witnesses,  whose  testimony  had  not  been 
contradicted  in  a  single  material  particu- 
lar, who  were  on  the  spot  at  tbe  time  of 
the  shooting,  and  saw  it  all,  and  who 
swore  to  a  clear  case  of  self-defense,  and 
to  believe  in  preference  tbe  adverse  testi- 
mony of  tbe  four  state  witnesses,  who 
were  directly  contradicted  by  the  other 
nine. "  But  the  constitutional  restriction 
of  our  criminal  Jurisdiction  sternly  forbids 
our  invasion  of  that  field  of  Investigation. 
We  can  but  refer  counsel  to  article  81  of 
the  constitution,  which  restricts  our  juris- 
diction "  in  criminal  cases  to  questions  of 
law  alone. " 

The  record  discloses  no  error  to  the  prej- 
udice of  the  appellant. 

Judgment  affirmed. 

(a  Jjt,  Ann.  418) 
Parker,  Tax  Collector,  v.  North  BRmsH 
&  M.  L\s.  Co. 

April  21,  1890. 


{Suipreme  Court  of  Louisiana. 
&  La.  Ann.) 

Taxation  ^FoBBiSN  Insubanob  Coicpanib»— 
Gross  Rbcbipts. 

1.  The  power  of  taxation  is  derived  from,  and 
regnlated  by,  tbe  state  constitution;  and  tbe  legis- 
lature, in  ezerctsing  such  power,  is  bound  to  con- 
form to  the  constitution. 

2.  The  constitution  contemplates  two  kinds  of 
taxes,  vis.,  property  tax  and  license  tax. 

8.  The  tax  imposed  on  the  "gross  receipts"  of 
foTel^n  Insurance  companies  by  section  10  of  Act 
76  of  1886  is  not  a  license  tax,  but  is  levied,  as- 
sessed, and  collected  as  a  property  tax. 

4.  A  tax  on  "gross  receipts"  is  not  a  tax  on 
the  "capital"or"  capital  stock  "  of  the  corporation. 
It  is  an  "income  tax. " 

6.  Whether  or  not  the  legislature  may  consti- 
tutionally levy  an  income  tax,  (which  Is  not  decid- 
ed,) If  it  have  such  power,  it  would  be  an  indis- 
pensable oonditlon  of  its  exercise  that  the  tax 
should  embrace  tbe  income  of  all:  and  it  could  not 
single  out  a  particular  and  limited  class  of  persons, 
and  require  them  to  pay  an  income  tax,  while  ex- 
emptine  all  others. 

6.  The  claim  here  presents  a  distinct  exercise 
of  tbe  taxing  power,  being  levied  as  a  tax,  assessed 
as  a  tax,  and  claimed  by  the  tax  collector  as  a  tax 
in 'proceedings  applicable  exclusively  to  the  coUeo- 
tlon  of  taxes. 

7.  Different  questions  would  be  presented  if 
the  act  merely  required  the  foreign  corporation  to 
pay  a  certain  percentage  of  its  premiums  to  the 
state  as  the  condition  of  a  permissive  license  to 
enter  and  transact  business  m  the  state. 

{Syllabus  by  the  Court.) 
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Appeal  from  civil  dietrict  court,  parish 
o(  Orleans ;  Ellis,  Judge. 

Harry  U.  Hall,  lor  appellant.  Wm. 
Rogers,  for  appellee. 

Fenner,  J  .  Act  No.  76  ol  1886  is  enti- 
tled "An  act  in  relation  to  insurance  com- 
panies, corporations,  associations,  part- 
nerships, and  Individuals  of  foreign  gov- 
ernments doing  dre,  river,  inland,  naviga- 
tion, or  marine  insurance  business  in  this 
state,  limiting  publication  or  rendering  of 
statements,  determlningcapital  subject  to 
taxation,  collection  of  same,  penalties, 
and  requirements."  Various  sections  of 
the  act  deal  with  the  terms  and  conditions 
on  which  foreign  Insurance  companies  are 
permitted  to  conduct  business  in  this  state, 
with  variousdutles  required  of  them  lathe 
conduct  of  such  business,  and  with  the  es- 
timation and  fixing  of  the  capital  stock  of 
such  company  as  the  standard  in  propor- 
tion to  which  the  size  of  its  rislis  is  to  be 
regulated  In  accordance  with  the  general 
insurance  laws  of  the  state.  Section  10  of 
the  act  then  provides:  "The  capital 
•  *  *  BO  determined  and  certified  shall 
be  subject  to  taxation  the  same  as  the 
capital  of  fire  insurance  companies  organ- 
ized under  the  laws  of  this  state,  to  be  lev- 
ied, assessed,  and  collected,  as  prescribed 
by  the  laws  of  this  state,  at  such  place  in 
this  state  assuchforelgn insurance  compar 
ny  Bball  have  Its  principal  ofllce:  provid- 
ed, however,  that  said  capital  has  not 
been  taxed  and  paid  by  the  main  agency  or 
company  in  any  other  state.  Then  taxa- 
tion shall  be  levied  upon  the  gross  receipts, 
less  deductions  governing  companies  or- 
ganized under  the  laws  of  this  state. " 

Under  this  section  the  defendant  compa,- 
ny  wasetssessed  for  theyears  1887,1888,  and 
1889  on  the  gross  amount  of  premiums  re- 
ceived in  this  state.  Having  failed  to  pay 
the  tax,  the  tax  collector  takes  this  pro- 
ceeding, under  section  64  of  Act  85  of  1888, 
to  compel  thecompany,  through  its  agent, 
to  deliver  up  the  property  assessed,  or  so 
much  thereof  as  may  be  necessary  to  sat- 
isfy the  tax.  The  defendant  denies  its  lia- 
bility for  the  tax  on  various  grounds,  of 
which  we  only  find  it  necessary  to  consid- 
er one,  viz.,  that  there  is  no  valid  warrant 
of  law  for  the  assessment  and  collection  of 
the  tax. 

The  state.  In  this  matter.lsundoubtedly 
exercising  the  power  of  taxation.  This 
power  is  derived  from,  and  regulated  by, 
the  constitution  of  the  state.  No  matter 
who  may  be  the  subject,  or  what  may  be 
the  object,  of  the  tax,  the  state,  in  exercis- 
ing this  power,  is  bound  to  conform  to 
the  requirements  of  the  constitution. 
That  instrument  makes  no  distinction  of 
peraons,  and  a  tax  which  would  be  uncon- 
stitutional if  levied  on  property  belonging 
to  citizens  of  the  state  is  equally  unconsti- 
tutional as  against  foreigners,  whether  in- 
dividuals or  corporations.  The  decisions  of 
the  supreme  court  of  the  United  States 
holding  that  the  states  may  impose  such 
terms  as  they  see  fit  as  the  conditions  of 
their  consent  to  permit  foreign  corpora- 
tions, or  corporations  organized  In  other 
states,  to  enter  and  do  business  in  a  differ- 
ent state,  without  thereby  violating  the 
constitution  ol  the  United  States,  have  no 


application  to  this  question.  Paul  v.  Vir- 
ginia, 8  Wall,  168;  Ducat  v.  Chicago,  10 
Wall.  410;  Doyle  v.  Insurance  Co.,  94  U.  S. 
536.  These  decisions  only  held  that  state 
laws  of  this  character,  though  making 
discriminatiuns  agninst  foreign  corpora- 
tions, did  not  conflict  with  those  provis- 
ions of  the  federal  constitution  with  refer- 
ence to  the  privileges  and  immunities  of 
citizens  of  different  states,  and  the  ret;ula- 
tlon  of  commerce.  No  protection  of  the 
federal  constitution  Is  invoked  here. 

The  taxis  resisted  on  the  ground  that  It 
Is  without  warrant  under  the  constitu- 
tion and  laws  of  the  state.  The  constitu- 
tion contemplates  only  two  kinds  of  taxes, 
viz.,  property  taxes  and  license  taxes.  We 
are  not  prepared  or  required  to  ^ay  wheth- 
er such  a  tax,  if  imposed,  in  proper  terms, 
as  a  license  tax,  would  be  valid.  It  is  not, 
and  does  not  purport  to  be,  a  license  tax. 
A  license  tax  is  not  covered  or  con  tern  plat- 
ed by  either  the  title  or  body  of  the  act. 
The  very  proceeding  taken  by  the  state 
is  one  provided  exclusively  for  the  collec- 
tion ol  property  taxes;  and  under  the 
terms  of  the  pleadings,  as  well  as  under 
the  assessment  itself,  it  is  claimed  and  de- 
nominated as  a  tax  on  property. 

Then  the  question,  simply  stated,  is 
whether  a  property  tax  levied  on  the  gross 
receipts  of  a  limited  and  particular  class 
of  persons,  and  not  levied  upon  the  gross 
receipts  of  any  other  class,  is  valid.  The 
plain  constitutional  mandate  that  "all 
property  shall  be  taxed  In  proportion  to 
its  value"  would  seem  peremptorily  to  set- 
tle this  question.  If  gross  receipts  be 
property  subject  to  taxation,  the  gross  re- 
ceipts of  all  or  of  none  must  be  taxed.  It 
is  vain  to  call  gross  receipts  "capital." 
They  are  not  capital  or  capital  stock,  and 
no  legislative  declaration  can  make  them 
BO.  The  only  class  of  taxes  under  which 
this  can  possibly  fall  is  that  of  an  Income 
tax. 

It  is  notnecessary  for  us  to  decide  wheth- 
er or  not,  under  theconstltutIoh,the  legis- 
lature has  power  to  levy  an  income  tax. 
It  su Sices  to  say  that,  if  the  legislature 
had  such  power,  it  would  be  an  indispen- 
sable condition  of  its  exercise  that  a  tax 
should  embrace  the  Incomes  of  all  persons 
not  exempted;  and,  whatever  power  of 
classification  the  legislature  might  possess 
as  to  the  subject-matter  of  taxation,  that 
power  could  underno  pretext  be  stretched 
BO  as  to  embrace  the  right  to  single  out  a 
particular  class  of  tax-payers,  and  to  re- 
quire them  to  pay  such  a  tax  while  ex- 
empting all  others.  This  is  what  the  leg- 
islature has  attempted  to  do  in  this  in- 
stance, and  we  are  bound  to  hold  that  It 
cannot  be  constitutionally  done. 

As  we  have  heretofore  intimated,  it  this 
act  merely  Imposed  on  the  foreign  Insur- 
ance company  the  duty  ol  paying  to  the 
state  a  certain  percentage  of  its  premiums 
received  as  a  condition  of  a  permissive 
license  to  transact  business  in  this  state, 
different  questions  would  be  presented. 
That  would  not  be  a  tax,  and  would  not 
involve  the  exercise  of  the  taxing  power 
But  the  imposition  here  is  levied  as  a  tax, 
assessed  as  a  tax,  claimed  as  a  tax,  by  the 
tax  collector,  under  proceedings  provided 
exclusively  for  the  collection  of  taxes.    It 
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Is  a  distinct  exerclBe  ol  the  taxing  power, 
and  mast  be  governed  by  all  constitution- 
al requirements  and  limitations  applicable 
thereto. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  be  now  judgment  In  favor  ol  defend- 
ant, rejecting  plaintiff's  demand,  at  bis 
cost  in  both  courts. 

(42  Lb.  Ann.  477)  *"""" 

Candiff  et  aJ.  v.  Loin8Vii.LB,  N.  O.  &  T. 
Ry.  Co. 

(Sumreme  Cowrt  of  LouisUi/na.    April  21, 1880. 
^  La.  Ann.) 

ICastbb  and  Sebvant— Liabilitt  of  Habtsr  to 
Thibd  Pebsous— EvlDKNClt. 

1.  A  brakeman  employed  on  a  freight  train  in 
charge  of  a  conductor  has  no  implied  authority  to 
bind  the  company  by  a  contract  of  passage,  and 
his  permission  to  a  person  to  ride  does  not  make 
snch  person  a  passenger. 

2.  If  it  be  true,  as  stat«d  by  plaintiffs'  witness, 
that  defendant's  conductor,  on  aiscoverlng  that  a 
car  had  been  broken  open,  bolievinR  that  it  had 
been  done  by  a  certain  person,  oooUy  walked  up 
to  such  person,  as  he  was  standing  quletlyata  sta- 
tion, saying  and  doing  nothing,  and  shot  him  down 
witliout  a  word,  snch  an  act  would  be  a  murder, 
entirely  beyond  the  scope  of  any  employment  or 
function  of  the  conductor,  for  which  the  company 
could  not  be  held  responsible. 

S.  If,  on  the  other  hand,  the  conductor's  state- 
ment be  true,  that  the  person  shot  was  detected  in 
having  broken  open  one  of  the  cars  in  the  night- 
time, and  when  discovered  jumped  out  and  ran, 
and  refused  to  stop  when  halted,  and  was  there- 
upon fired  at  and  shot  by  an  employe  of  the  train, 
in  suchacase  the  criminal's  joint  and  contributory 
fault  would  bar  his  recovery  in  a  civil  action  for 
damages. 
(SyUabus  by  the  Conn.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  N.  H.  Riqbtor,  Judge. 

Farrar,  Jones  &  Kruttschnltt,  for  ap- 
pellant. O.  W.  Campbell  and  R.  K.  Miller, 
for  appellees. 

Fenner,  J.  This  Is  an  action  by  a 
father  and  mother  to  recover  damag^  for 
the  killing  of  their  minor  son  by  a  servant 
of  thedefendantcompany.  The  discrepan- 
cy between  the  facts  alleg^ed  In  the  peti- 
tion and  those  appearing  on  the  evidence 
is  very  wide.  The  petition  alleges  that  on 
May  6, 1889,  their  son  "took  passage  from 
Point  Houmas,  La.,  on  a  train  of  said 
company,  and  duly  paid  his  fare  to  the 
conductor  of  the  train ; "  that  at  Bumslde 
station,  while  the  train  was  stopping,  he 
descended  from  the  train;  that  while  thus 
being  at  said  station  an  alarm  was  raised 
that  a  freight-car  of  the  train  was  being 
broken  open  and  robbed  by  thieves;  that 
the  conductor,  brakeman,  and  other  em- 
ployes ran  to  said  car  to  drive  off  and 
capture  the  thieves,  and  that  the  conduct- 
or, or  one  of  .the  other  employee,  mistak- 
ing the  son  of  petitioners  for  one  of  the 
thieves,  shot  him  with  a  pistol,  etc.  The 
evidence  liiscloBes  a  very  different  state  of 
facts.  Plaintiff's  case  rests  entirely  upon 
the  testimony  of  a  single  witness,  acolored 
youth  named  Esteve,  who  is  contradicted 
on  nearly  every  important  point  by  other 
witnesses,  and  who  contradicts  himself  by 
inconsistent  statements  made  at  different 
times.    His  story  is  that  he  and  the  boy 


Candiff  got  on  top  of  a  car  of  a  freight 
train  of  defendant  at  New  Orleans,  to  ildo 
to  Kenner;  that  they  gave  one  of  the 
brakemen  of  the  train  15  cents  to  let  them 
ride;  that  before  reaching  Kenner  they 
called  the  brakeman,  and,  wishing  to  go 
further,  gave  him  a  dollar;  that,  when 
the  train  stopped  at  Burnslde  station, 
they  descended  to  ease  their  limbs;  that, 
as  they  were  so  quietly  standing  there,  no 
alarm  or  excitement  existing,  the  conduct- 
or came  up  to  them, and  shot  Candiff,  and 
then,  putting  his  pistol  at  witness'  face, 
accused  him  of  breaking  into  the  car,  and 
ordered  him  to  get  back  into  the  car.  He 
says  distinctly  that  there  was  no  alarm 
or  excitement,  and  that  he  heard  nothing 
about  a  car  being  broken  into  until  after 
the  shooting. 

It  is  very  clear,  under  this  statement, 
even  if  true,  that  Candiff  and  Esteve  were 
not  passengers.  They  were  simply  en- 
gaged in  stealing  a  ilde  on  defendant's 
train,  with  the  corrupt  connivance  of  a 
brakeman.  The  brakeman  of  a  freight 
train  has  no  implied  authority  to  bind  the 
company  by  contracts  of  passage.  The 
train  had  a  conductor,  as  Esteve  admits 
he  knew,  who  had  chargeof  the  train, and 
who  alone,  if  anyone,  could  have  accepted 
these  parties  as  passengers.  Reary  v. 
Railway  Co.,  40  La.  Ann.  33,  3  South.  Rep. 
890;  Patt.  Ry.  Ace.  Law,  §  209.  But  the 
brakeman  denies  the  whole  of  Esteve'B 
story.  Says  he  never  consented  to  their 
riding,  and  was  not  aware  that  they  were 
on  the  car  until  just  before  the  train 
stopped  at  La  Place  station,  when  he  dis- 
covered them  standing  on  the  draw-heada 
between  two  cars;  and  that,  at  La  Place, 
he  ordered  them  off  the  train,  and  sup- 
posed they  had  left.  The  conductor  says 
that  when  the  train  was  stoppingat  Bum- 
side,  as  he  walked  along,  he  heard  talking 
in  one  of  the  box-cars ;  that,  anticipating 
trouble,  he  stepped  into  the  station  agent's 
ofHce,  and  borrowed  a  pistol,  for  self-pro- 
tection ;  that  he  then  walked  to  the  car, 
and  discovei-ed  that  it  had  been  broken 
open  by  cutting  the  seal  and  knocking  off 
the  cleat,  and  that  some  persons  had  been 
In  the  car;  that  it  was  night. and  hecould 
not  see  the  persona;  that.aboutthattlme, 
one  of  the  brakemen  came  up;  that  then 
twomen  jumped outof  thecar,  and  started 
to  run ;  that  he  told  them  to  stop,  and 
they  did  not  stop;  and  that  then  the 
brakeman  fired  and  shot  one  ol  them,  who 
proved  to  be  Candiff. 

Whether  we  accept  the  version  of  Esteve 
or  that  of  the  conductor,  it  Is  plain  that 
the  railway  company  cannot  be  held  lia- 
ble. We  have  already  said  that  the  rela- 
tion of  carrier  and  passenger  did  notexist, 
and  defendant's  liability  vel  nan  is  gov- 
erned by  the  law  of  master  and  servant. 
If  Esteve's  version  be  true,  the  shooting 
of  Candiff  was  as  cold-blooded  a  murder 
as  ever  was  committed.  It  presents  the 
conductor  as  coolly  walking  up  to  a  man 
standing  quietly,  doing  and  saying  noth- 
ing, and  shooting  him  down  without  a 
word.  No  stretch  of  the  doctrine  that 
masters  are  responsible  even  for  the  torts 
of  their  servants,  when  done  within  the 
scope  of  their  employment,  and  In  the  ex- 
ercise of  the  functions  In  which  they  are 
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employed,  can  make  Jt  cover  8uch  an 
act  as  this.  Admitting^  that  the  con- 
ductor 1b  charged  with  the  duty  of  pro- 
tectlnp  the  cars  and  contents  confided  to 
his  care,  and  that  acts  done  in  execution 
of  such  charge  are  within  the  scope  of  his 
employment,  and  admitting  that  he  sup- 
posed that  Candiff  had  broken  Into  the 
car,  and  shot  him  for  that  reason, in  -what 
manner  was  such  shooting,  under  such 
circumstances,  necessary  or  conducive  to 
the  protection  of  the  property?  If,  on  the 
other  hand,  we  accept  the  conductor'sver- 
siun,  we  have  the  case  of  a  man  detected 
In  the  crime  of  breaking  open  a  car  in  the 
night-time,  who  attempts  to  escape  by 
running  away,  who,  when  ordered  to  stop 
by  parties  in  charge  of  the  property,  re- 
fuses to  do  so,  and  who  is  then  shot  by 
one  of  said  parties.  It  Is  not  necessary  to 
Justify  the  act  of  the  brakeman,  or  to 
decide  whether  or  not  it  was  within  the 
scope  of  his  employment,  in  such  manner 
as  to  uiake  the  company  responsible.  It 
Is  very  clear  that,  in  such  a  transaction, 
the  party  detected  In  the  commission  of  a 
crime,  and  shot  while  attempting  to  es- 
cape arrest,  would  be  In  a  case  of  such 
contributory  fault  that  the  law  would 
afford  him  no  relief  in  a  civil  action  for 
damages. 

Counsel  for  defendant  suggests  the  very 
apt  analogy  of  a  night  watchman  em- 
ployed to  guard  a  house.  He  detects 
burglars  in  the  boase,  who  attempt  to 
escape,  and,  on  their  failing  to  halt  when 
called  to  do  so,  he  shoots  one  of  them. 
C!ould  the  burglar  shot  be  listened  to  in 
an  action  for  damages?  On  the  other 
hand.  If  the  watchman  discovered  that  a 
burglary  had  been  committed,  and,  some 
time  afterwards,  seeing  two  persons  stand- 
ing quietly  In  the  street,  whom  he  sup- 
poses to  be  the  burglars,  he  walks  up  to 
them  and  shoots  one  of  them  without  a 
word,  who  proves  to  be  Innocent,  would 
his  employer  be  liable?  These  questions 
aeom  to  us  to  answer  themselves.  It  Is 
therefore  adjudged  and  decreed  that  the 
verdict  and  Judgment  appealed  from  be 
annulled  and  set  aside,  and  that  there 
be  now  Judgment  in  favor  of  defendant 
rejecting  the  demands  of  plaintiffs,  at 
their  costs  in  both  courts.  Judgment  re- 
versed. 


(tt  La.  Ann.  7») 

▲.  M.  Putnam  et  al.  v.  New  Yore  Lifb 
Ins.  Co. 

M.  8.  Putnam  v.  Sams. 

(Supreme  Court  of  Lovislana.    April  21,  1890.) 
Wipe's  Separatk  Propbbtt— Life  Ixbub^ncb 

POLIOT. 

1.  A  life  insnrance  pollcv,  in  which  a  married 
woman  is  named  as  beneficiary,  vests  a  complete 
title  in  her  as  separate  paraphernal  property, 
which  cannot  be  pledged  as  security  for  the  deists 
of  her  husband  or  of  the  community. 

2.  Same  cannot  be  converted  into  separate  prop- 
erty of  the  husband,  or  into  a  community  asset, 
afterwards,  by  Its  surrender  to  the  insurer  by  the 
insured,  and  the  Issuance  to  the  latter  by  the 
former  of  a  new  policy,  in  which  another  and  dif- 
ferent beneficiary  is  named,  without  the  consent 
of  the  former  beneficiary  is  first  legally  obtained. 

8.  In  case  such  substituted  policy  is  only  in- 
tended as  a  security  for  a  previously  existing  in- 


debtedness of  the  insured  to  snchlast-tiamed  bene- 
ficiary, and  the  recitals  of  this  policy  clearly  in- 
dlcato  that  it  was  issued  in  the  place  of  a  previous- 
ly ezistinK  one,  the  company  cannot  be  held  liable 
therefor,  naving  been  aidjudged  liable  for  the  full 
amount  of  the  surrendered  policy.  In  such  case 
the  bar  of  equitable  estoppel  does  not  apply  so  as 
to  put  upon  the  insurance  company  an  uncondi- 
tional obligation. 

(SyUdbua  by  the  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Voouhis.  Judge. 

Back,  DtnkeJsplel  &  Hurt  and  Setnmea 
A  Le/ieudre,  for  appellant.  Henry  C.  Mil- 
ler and  W.  S.  Purkeraoa,  for  appellee. 

Watkins,  J.  On  the  6th  day  of  Jan- 
nary,  1862,  the  defendant  issued  a  policy 
of  insurance  on  the  life  of  James  M.  Put- 
nam for  $5,000,  of  which  Mary  S.  Putnam, 
bis  wife,  was  named  as  beneficiary.  Upon 
certain  representations,  that  policy  was 
by  the  assured  surrendered  to  the  com- 
pnny ;  and  on  the  29th  of  January,  186H,  It 
Issued  a  second  policy,  of  exactly  the  same 
tenor  as  the  former  one,  except  In  respect 
to  the  name  of  the  beneficiary,  which  is 
stated  In  the  latter  to  be  Emmett  Put- 
nam, brother  of  the  assured.  The  suit  of 
Amelia  M.  Putnam  et  al.,  widow  and  heirs 
of  Emmett  Putnam,  substituted  bene- 
ficiary, is  brought  on  the  policy  of  1868, 
while  that  of  Mary  S.  Putnam  Is  brought 
on  the  policy  of  1S52 ;  she  being  the  sur- 
viving wife  of  the  assured,  and  the  first- 
named  beneficiary.  By  consent,  the  two 
cases  were  consolidated  and  tried  to- 
gether, and  on  the  trial  there  was  Judg* 
meat  against  the  company  and  in  favor  of 
Mrs.  Mary  S.  Putnam  in  one  caae,  and  in 
favor  of  the  company  and  against  Mrs. 
Amelia  M.  Putnam  et  al.,  dismissing  their 
suit.  In  the  other;  two  separate  decrees 
having  been  renrtei-ed.  From  each  one  of 
those  judgments,  the  losing  parties,  re- 
spectively, have  appealed. 

1.  With  regard  to  Mary  S.  Putnam, 
beneficiary  in  the  surrendered  policy,  the 
facts  appear  to  be  as  follows,  viz. :  As  to 
her,  the  company's  contract  was  complete 
in  its  inclplency,  and  never  changed  there- 
after, with  her  consent.  In  law,  this  pol- 
icy Inured  to  her  separate  paraphernal 
benefit,  though  not  separate  In  property 
from  her  husband,  the  insured;  and  its 
character  of  paraphernal  property  could 
not  be  changed  to  that  of  separate  prop- 
erty of  the  husband  or  of  the  community 
without  her  consent,  lawfully  obtained. 
As  such,  It  could  not  be  placed  as  security 
for  the  husband's  debts.  To  this  effect 
there  are  many  authorities.  Succession 
of  Kugler,  23  La.  Ann.  455;  Succession  of 
Hearing,  26  La.  Ann.  326;  Succession  of 
Clark,  27  La.  Ann.  269;  Succession  of  Bof- 
enschen,  29  La.  Ann.  714;  Pllcher  v.  Insur- 
ance Co.,  83  La.  Ann.  322.  This  principle 
obtains,  also.  In  the  state  of  Connecticat. 
Vide  Lemon  v.  InsuranceCo.,  iH  Conn.  294. 
Also  In  New  York.  Vide  Barry  v.  Brune. 
71  N.  Y.  262;  Barry  v.  Society,  59  N.  Y. 
587;  and  Diitton  v.  Wlllner,  52  N.  Y.  312. 
All  the  premiums  were  paid  on  this  policy 
prior  to  the  29th  of  January,  1868,  by 
JamesM. Putnam, the  insured, and  to  that 
date  it  was  kept  in  force.  The  tendency 
of  the  proof  la  to  show  that  in  1868,  and 
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prior  to  tbat  date,  James  M.  Putnam  was 
indebted  to  his  brother,  Emrnett  Putnam, 
in  tlie  sum  of  about  92,000;  and.  In  order 
to  secure  Its  paj'inent,  the  policy  first  is- 
sued, and  just  described,  was  surrendered, 
and  another  issued  in  its  stead,  in  which 
Emmett  Putnam  is  named  as  the  benefi- 
ciary. The  claim  and  contention  of  Mary 
S.  Putnam  are  that,  as  to  her,  the  policy 
of  1852  was  unaffected  by  the  attempted 
substitution  of  a  new  one,  in  18(i8,  without 
her  knowledfce  or  consent;  and  that  she 
is  entitled  to  recover  of  the  insurer  the  full 
amount  thereof,  and  without  regard  to 
the  existence  or  non-existence  of  the  sub- 
stituted policy.  In  Pllcher  v.  Insrirance 
Co.,  33  La.  Ann.  .322,  the  same  question 
arose,  and  was  decided  in  favor  of  the 
wife,  as  the  beneficiary  named  in  the  sur- 
rendered policy ;  the  court  deciding  that, 
as  to  her,  the  policy  substituted  was  not 
a  new  one,  but  merely  a  continuation  of 
the  first  one.  In  that  case  the  point  was 
made  that,  after  the  surrender  of  the  old 
and  the  issuance  of  the  new  policy,  pay- 
ments of  premiums  were  made  by  the  as- 
Blgnees  thereof,  and  for  tbat  reason  she 
could  not  recover  the  whole  sums  insured. 
But  we  maintained  her  demand,  holding 
tbat  it  mattered  not  that  she  herself  bad 
not  paid  the  premiums  after  the  substi- 
tution had  taken  place,  because  "it  was 
not  required  that  she  should  herself  make 
the  payments.  Vitality  should  be  pre 
served  in  the  policy  in  her  favor,  no  matter 
by  whom  the  premiums  were  paid,  as  they 
were  paid  on  a  policy  which,  as  to  her, 
existed  in  her  favor. "  The  only  case  we 
have  been  able  to  find  which  is  opposed  to 
tbat  theory  Is  Landmm  v.  Knowles,  22 
N..T.Eq.594.  Tbe  facts  of  that  case  were 
tbat  tbe  mother  of  complainants  entered 
into  a  contract  witU  an  insurance  com- 
pany to  Insure  the  life  of  their  father,  and 
she  paid  the  premiums  annually  up  to  the 
date  she  assigned  the  policy  to  a  creditor 
of  tbe  insured,  and  subsequently  the  pre- 
miums were  paid  by  the  assignee.  Upon  the 
happening  of  the  death  of  their  father,  the 
beneficiaries  named  in  the  first  policy 
claimed  the  full  amount  of  the  insurance, 
un  the  ground  that  the  policy  issued  for 
thdr  benefit,  and  tbe  gift  was  fully  exe- 
cuted by  their  mother,  and  its  revocation 
was  beyond  her  power.  The  assignee  con- 
tested their  claim,  insisting  on  his  rights 
under  the  second  policy.  The  court  held 
the  plaintiffs  entitled  to  the  full  value  of 
tbe  policy  up  to  thn  time  it  ceased  to  be 
kept  alive  by  their  mother;  but,  cons tru- 
ingtbe  assignment  asan  evident  intention 
on  her  part  to  make  no  other  payment  of 
premiums,  and  the  act  as  equivalent,  in 
effect,  to  a  torieiture  of  their  interest 
therein,  it  construed  tbe  payment  of  pre- 
miums by  tbe  assigneesubsequently  as  the 
perpetuation  of  a  right  acquired  thereby, 
and  which  fully  vested  in  him,  and  recog- 
nized his  demand  to  the  extent  of  the  value 
of  tbe  policy,  less  the  interest  of  the  first 
beneflciariOB,  as  specified.  But  tbe  doc- 
trine of  tbe  Pllcber  Case  is  founded  in  rea- 
son and  on  authority,  and  must  control. 
Burroughs  v.  Assurance  Co.,  97  Mass.  359; 
Insurance  Co.  v.  Weltz,  99  Mass.  157:  In- 
surance Co.  V.  Burroughs,  84  Conn.  305; 
Chapin  V.  Fellowea,  86  Conn.  162 ;  Lemon  v. 


Insurance  Co.,  88  Conn.  294;  Insurance  Co. 
V.  Brant,  (Mo.)  1  Ins.  Law  J.  38;  Barry  v. 
Brune,  71  N.  Y.  262;  Barry  v.  Society,  69 
N.  Y.  589. 

The  general  doctrine  is  formulated  In 
Bliss,  Ins.  §  384,  thus:  "It  will  bo  per- 
ceived that  in  all  these  cases  the  principle 
Is  maintained  that  no  person,  other  than 
the  persons  designated  in  the  policy,  can 
assign  or  surrender  it,  and  that  in  such 
assignment  or  surrender  all  the  persons 
must  concur,  or  the  interest  of  those  not 
concurring  is  not  affected. "  In  Barry  v. 
Brune,  supra,  a  case  almost  parallel  to 
tbe  instant  one,  the  court  said:  "It  is 
clear  tbat  tbe  old  policies  were  tbe  consid- 
eration of,  and  the  Inducement  to,  the  new 
policies.  The  new  policies  could  not  have 
been  obtained  but  for  the  possession  and 
surrender  of  tbe  old  policies;  and  the  pre- 
miums upou  the  new  policies  were  paid,  in 
part,  by  cash  dividends  due  upon  one  of 
the  old  policies.  Brune  thus,  by  means  of 
the  possession  of  the  old  policies,  which 
belonged  to  the  plaintiff,  and  by  using  and 
surrendering  them,  obtained  the  new  pol- 
icies. The  real  substance  of  the  transac- 
tion was  a  substitution  of  the  new  poli- 
cies for  the  old,  for  the  purpi>se  of  getting 
security  which  the  old  one  didnotglvehim. 
Under  the  circumstances  of  this  case,  both 
upon  retkson  and  authority,  the  substi- 
tuted policies  in  equity  take  the  place  of 
the  old  policies,  and  the  money  payable 
thereon  must  go  to  the  party  entitled  un- 
der the  old  policies.  For  this  conclusion 
there  is  abundant  reason  and  authority. " 
Hence  we  take  it  to  be  perfectly  clear  tbat 
Mary  S.  Putnam,  beneficiary  in  the  sur- 
rendered policy,  is  entitled  to  recover 
against  the  insurance  company. 

2.  Whether  or  not  the  widow  and  heirs 
of  Emmett  Putnam,  also,  ought  to  re- 
cover from  the  company,  under  the  substi- 
tuted policy  of  1868,  must  depend,  mainly, 
on  a  question  of  fact,  rather  than  one  of 
law;  for  it  is  plain  that  the  defendant 
can  be  held  but  once  liable,  it  It  made  but 
one  contract  of  insurance,  unless,  as  we 
determined  in  the  Pllrher  Case,  it  has,  by 
its  own  act,  attached  to  the  policy  "a  new 
character  and  liability,  and  by  mere 
change  of  date  and  name  of  beneficiary" 
given  its  validity  to  different  parties,  and 
thus  created  a  double  obligation  on  itself. 
In  the  instant  case  the  defendant  company 
issued  a  policy  in  1852  on  the  life  of  James 
M.  Putnam.  In  1868  that  policy  was  sur- 
rendered, and  a  new  one  issued,  in  all  re- 
spects similar  to  the  former;  tbe  only 
difference  between  tbe  two  being  in  date 
and  name  of  payee.  Premiums  were  paid 
on  the  old  policy  up  to  the  date  of  its  sur- 
render, and  on  the  new  one  after  its  Is- 
snance.  The  company  did  not  exact  or  re- 
ceive double  premiums.  On  this  state- 
ment, it  is  clear  that  tbe  question  of  de- 
fendant's responsibility  to  the  widow  and 
heirs  of  Emmett  Putnam  must  be  deter- 
mined on  the  principles  of  equity  and  es- 
toppel. This  is  the  contention  of  their 
counsel ;  for  in  his  brief,  at  page  5,  be 
says:  "The  New  York  Life  Insurance 
Company,  having  issued  tbe  policy  herein 
sued  upon,  is  estopped  from  denying  its 
validity— jP/rst,  because,  by  issuing  the 
policy  as  it  did,  it  secured  an  advantage 
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to  Itself,  In  that  It  obtained  by  the  trans- 
action two  partleB  who  were  Interested 
In  keeping  the  policy  alive  by  the  payment 
of  premiums,  whereas  before  it  had  only 
had  one;  second,  in  that,  by  issuing  the 
policy,  it  asserted  certain  facts  to  be  true, 
on  the  faith  of  which  Emmett  Putnam 
was  induced  to  change  his  position." 

(a.)  On  the  first  proposition  but  little 
need  be  said,  as  It  appears  to  us  that 
there  were  Just  as  many  persons  who  had 
an  interest  in  keeping  the  premiums  regu- 
larly and  promptly  paid  before  the  surren- 
der of  the  old  policy  as  after  the  issuance 
of  the  new  one,  viz.,  the  Insured  and  the 
beneficiary,  though  it  was  not  perhaps  the 
same  interest. 

(fe)  What  are,  then,  the  facts  which  the 
company,  by  Issuing  the  policy  of  1868, 
asserted  to  be  true,  "  on  the  faith  of  which 
Emmett  Putnam  was  Induced  to  change 
his  position?"  It  is  not  pretended  that 
Emmett  Putnam  became  the  creditor  of 
his  brother  James,  the  insured,  after  the 
substituted  policy  was  issued  in  his  name 
as  beneficiary.  It  is  not  claimed  that 
after  the  Issuance  of  this  policy  Emmett 
Putnam  permitted  liis  brother  James  to 
Increase  his  indebtedness  to  him  by  loans 
of  money  or  otherwise.  It  Is  not  contend- 
ed that  Emmett  agreed  with  James  to  ac- 
cept this  policy  in  payment  of  a  debt  then 
due,  or  as  a  pledge  or  security  for  a  debt 
secured  by  other  pledges  or  securities 
which  were  released.  No;. the  counsel  of 
the  widow  and  heirs  says  in  his  brief,  on 
same  page:  "This  policy  was  evidently 
given  to  him  by  Jamee  M.  Putnam  when 
Emmett  Putnam  was  seeking  to  collect 
[a]  pre-existing  debt.  When  he  received 
the  policy,  he  desisted  from  any  attempt 
to  collect  it ;  and  during  the  twenty  years 
which  followed  neither  he  nor  his  heirs 
took  any  steps  to  collect  that  debt.  They 
had  been  led  to  believe  by  the  insurance 
company  that  they  were  perfectly  secure; 
[It]  having  undertaken  to  pay  to  them  the 
sum  of  $5,000  upon  the  death  of  James  M. 
Putnam."  Upon  this  statement, It  is  man- 
ifest that  the  substituted  policy  was  only 
intended  or  regarded  by  Emmett  Putnam 
as  a  pledge  for  the  security  of  the  pre-ex- 
isting debt  of  James  M.  Putnam;  and 
hence  neither  he  nor  his  heirs,  "  during  the 
twenty  years  which  followed, "  took  any 
steps  "to  collect  that  debt; "  and  that  the 
effect  of  the  company's  issuance  of  the 
substituted  policy  was  not  to  induce  ac- 
tion on  the  part  of  Emmett  Putnam,  but 
to  superinduce  inaction  and  delay  on  his 
part.  It  Is  not  claimed,  and  the  proof 
does  not  show,  that  James  M.  Putnam 
was  solvent  in  1868,  when  the  new  policy 
was  issued,  and  became  insolvent  there- 
after, and  that  Emmett  Putnam,  as  a 
creditor  of  his,  suffered  Injury  thereby. 
The  settled  jurisprudence  is  that  posses- 
sion by  a  creditor  of  a  debtor's  goods,  as 
collateral  security  for  the  debt,  both  inter- 
rupts and  suspends  prescription  during 
the  period  of  possession.  Hence  no  pre- 
scription has  run  against  Emmett  Put- 
nam's right  of  action  against  the  succes- 
sion of  his  brother.  The  fact  of  James 
feeling  constrained  to  resort  to  such  an  ex- 
pedient as  he  did,  to  secure  his  brother's 
claims,  leads  to  an  Inference  ot  bis  insolv- 


ency at  that  time;  therefore  Emmett 
could  have  sustained  no  Injury.  But  It  Is 
contended  that  Emmett  Putnam  paid 
premiums  on  the  new  policy,  and  that  fact 
if  cited  to  instance  a  change  of  his  former 
position.  But  this  position  is  not  borne 
out  by  the  evidence.  It  shows  conclusive- 
ly that  James  M.  Putnam  paid  premiums 
on  the  substituted  policy  for  many  years, 
and  until  after  the  death  of  Emmett  Put- 
nam ;  that  after  the  latter's  death  a  friend 
of  his  widow  paid  a  part  of  the  premiums 
for  the  years  1884,  1k85,  1886,  and  1887 ;  that 
the  insured  died  in  1887.  These  payments 
were,  for  1884.  $16:  for  1885,  $53.37;  for 
1886,  $57.75;  for  1887,  851.25,— aggregating 
in  amount  $172.87. — whereas  the  amount 
of  annual  premiums  specified  in  the  policy 
is  $112.  It  Is  manifest  that  the"  reversion- 
ary dividends"  due  the  policy-holder  were 
utilized,  and  the  amount  of  cash  employed 
in  the  payment  of  premiums  was  corre- 
spondingly reduced. 

Counsel  further  argues  that  the  new  pol- 
icy was  a  separate  and  distinct  liability 
of  the  company,  and  that  its  promise  was 
unconditional.  An  examination  of  the  pol- 
icy will  show  evidences  to  the  contrary. 
Some  of  its  recitals  are  as  follows,  viz.: 
(1)  "And  the  said  company  do  hereby 
promise  and  agree  to  and  with  the  assured 
well  and  truly  to  paythesuid  sum  assured 
to  the  said  E.Putnam,  deducting  there- 
from all  notes  or  credits  for  premiums  on 
this  policy;  also  old  notes  on  previous 
policy,  same  number,  unpaid  at  that 
time."  (2)  "And  it  is  also  understood  and 
agreed  by  the  within  assured  to  be  the 
true  Intent  and  meaning  hereof  that  If  the 
declaration  made  by  or  for  the  said  James 
M.Putnam  in  the  application  for  a  policy, 
or  any  part  thereof,  and  bearing  date  the 
fifth  of  January,  1852,  and  upon  the  faith 
of  which  this  policy  is  made,  shall  be 
found  In  any  respect  untrue,  then  and  In 
that  case  this  policy  shall  be  null  and 
void."  These  two  paragraphs  are  quite 
sufficient  for  our  present  purpose.  In- 
stead of  the  new  policy  appearing  on  its 
face  to  be  "a  separate  and  distinct  liabil- 
ity" of  the  company,  it  appears  that  the 
"  old  notes  [due]  on  premiums  "  on  an  old 
policy  of  same  number  were  to  be  deducted 
from  the  amount  assured  in  the  former; 
and  that  the  declaration  made  by  James 
M.  Putnam  in  his  application  for  a  policy 
Issued  on  his  life,  on  the  5th  of  January, 
1852,  was  the  one  on  the  faith  of  which  the 
one  of  1868  was  predicated,  and  for  the 
verification  of  which  Emmett  Putnam,  as 
beneficiary  of  the  latter,  was  bound.  By 
these  two  clauses  the  two  policies  were  In- 
separably bound  together,  and  the  latter 
made  to  depend  upon  the  former.  Of  this, 
Emmett  Putnam  and  his  heirs  and  as- 
signees were  fully  notified  thereby,  and  by 
those  recitals  they  are  conclusively  bound, 
as  the  latter  are  suing  for  the  enforcement 
of  this  policy.  It  is  nn  entire  contract, 
and  cannot  be  divided,  for  or  against 
itself,  but  it  must  be  taken  in  its  entirety. 
One  of  the  distinguishing  features  of  the 
Pilcher  Case  was  that  the  insured  husband 
and  the  company  were  ascertained  to 
have  confederated  together  to  make  it  ap- 
pear as  though  there  had  been  a  default 
on  the  part  of  the  former  in  the  payment 
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of  preminmB,  and,  conflequently,  the  pol- 
icy had  lapBed ;  that  thereupon  a  new  pol- 
icy. In  appearance,  issued,  of  which  the  as- 
sured and  his  assignees  were  the  specified 
beneficiaries.  When  issned,  this  policy 
was  assigned  for  value,  and  passed  Into 
the  bands  of  the  banl<.  These  acts  we 
considered  and  construed  to  be  a  fraud 
upon  an  innocent  third  person,  who  had 
parted  with  his  money  on  the  faith  of  a 
policy,  containing  no  notice  of  Its  being  a 
substitutiou,  and  whereby  the  company 
was  estopped  from  showing  the  real  state 
of  the  case,  for  Its  own  relief  and  protec- 
tion. The  principle  on  which  estoppel  Is 
raised  In  such  a  case  Is  well  stated  by  the 
New  Yorlj  court.  They  say:  "Conduct  of 
one  party  is  an  estoppel  upon  him  only 
when  it  induces  action  in  another  which 
cannot  be  withdrawn  from  him  without 
loss."  Waring  v.  Sombom,  82  N.  Y.  604; 
Payne  v.  Buvnham,  62  N.  Y.  72;  Brown 
V.  Bowen,  30  N.  Y.  641.  May  on  Insurance 
■ays:  "To  constitute  an  estoppel,  there 
must  be  such  conduct  on  the  part  of  the  in- 
surers as  would,  if  they  were  not  estopped, 
operate  as  a  fraud  on  the  party  who  has 
talcen,  or  neglected  to  take,  some  action 
to  his  own  prejudice,  in  reliance  upon  it. 
Where  nothing  has  been  done  or  neglected 
by  their  authority,  and  where  no  act  has 
been  done  or  left  undone  by  the  insured  in 
reliance  upon  the  act  or  non-action  of  the 
Insured,  there  can  be  no  estoppel. "  Pages 
771,  772.  Like  precepts  are  found  in  ail 
text-books.  1  Ureenl.  Ev.  §§  22, 27, 207.  208 ; 
BIgelow,  Estop.  369, 473 ;  6  Wait,  Act.  & Def . 
701.  These  authorities  are  cited  for  the 
double  purpose  of  showing  their  applica- 
tion to  the  Pilcher  Case,  and  their  inappli- 
cability to  this  one. 

Our  conclusion  Is  that  the  jadgnients 
appealed  from  are  correct  In  principle,  but 
that  they  are  subject  to  a  slight  modifica- 
tion in  favor  of  the  widow  and  heirs  of 
Einmett  Putnam,  so  as  to  allow  them  the 
sums  expended  in  the  payment  of  pre- 
miums, with  interest.  It  is  therefore  or- 
dered and  decreed  that  the  judgments  ap- 
pealed from  be  so  amended  as  to  allow  de- 
fendant in  suit,  Mary  S.  Putnam,  a  credit 
of  the  sum  of  f  172.37,  with  5  per  cent,  per 
annum  interest  from  date  of  Judicial  de- 
mand, with  costs  of  appeal ;  and  so  to  en- 
title the  plaintiffs,  Amelia  M.  Putnam  et 
al.,  to  recover  of  the  defendant  therein  a 
like  sum,  with  interest,  and  costs  in  both 
courts.  It  is  further  ordered  that  the 
Judgments  appealed  from  be  in  other  re- 
•pects  affirmed. 

ON  APPUCATION  FOB  BEHEARINa. 

Bermudez,  C.  J.  The  Judgment  a,p- 
pealed  from  In  the  first  case  having  been 
amended  in  favor  of  Mrs.  Amelia  M.  Put- 
nam, by  allowing  her  $172.37,  for  which 
■he  should  have  had  judgment,  the  com- 
pany was  liable  for  costs  in  both  courts ; 
aud  the  Judgment  appealed  from  in  the 
second  case,  of  Mrs.  Mary  S.  Putnam,  hav- 
ing been  amended  against  Mrs.  Mary  S. 
Putnam,  by  reducing  it  by  $172.37,  the 
company  was  entitled  to  costs  of  appeal, 
but  remained  liable  to  costs  below.  The 
costs  were  thereforecorrectly  apportioned, 
and  the  complaint  that  they  were  not  is 
Ul  founded.    Rehearing  refused. 


(•  lik.  Ann.  40} 
Mbyebs  et  al.  r.  Mathu  et  al. 

(JSupreme  Court  cf  LouUiaruu    April  7,  ISM 
&  Ia  Ann.) 

RipjuuAN  RioHTi — CoirrvtunaB. 

X.  A  sale  of  property  with  a  front  on  a  certain 
•treet,  extending  Mtween  certain  lines  to  the 
river,  without  guaranty  of  measurement,  conveys 
batture  or  alluvion  rights  as  effectually  as  if  the 
land  had  been  sold  fronting  on  the  river  between 
the  same  lines  to  the  street  line. 

2.  The  area  conveyed  would  be  the  same,  and 
the  rights  transferred  and  acquired  identicaL 

8.  Express  mention  in  a  deed,  when  the  prop- 
erty fronts  on  the  river,  that  the  right  of  battiire 
is  sold  with  it,  is  surplusage.  Without  such  deo- 
laratlon,  the  purchaser  acquires  the  batture  or  al- 
luvion rights. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans ;  Riobtor,  Judge. 

H.  P.  Pitrt,  for  appellant,  jifotse  A  Caba 
and  FeUx  J.  Dreyfoas,  for  appellee. 

Bermudez,  C.  J.  This  is  a  suit  to  compel 
the  defendants  to  comply  with  an  adjudi- 
cation made  to  them  of  certain  real  estate 
In  this  city  for  $11,700.  The  defense  is  that 
the  title  offered  conveyed  the  lots  as  car- 
rying the  batture  privilege  or  right  of  ac- 
cretion, when  in  truth  the  plaintiffs  have 
no  right  thereto,  for  the  reason  that  titles 
of  their  authors  to  them  make  no  convey- 
ance thereof.  From  an  adverse  judgment 
the  defendants  appeal. 

The  property  adjudicated,  consisting  of 
three  contingent  lots,  is  described  as  situ- 
ated in  a  square  bounded  by  Jena  and  Wa- 
ters streets.  Napoleon  avenue,  and  the 
Mississippi  river,  having  a  stated  front  on 
Waters  street,and  extending  in  depth  to  the 
waters  of  the  river,  together  with  all  rights 
of  batteire  or  accretion,  whether  the  same  is 
now  formed,  or  hereafter  to  be  f  ormed.with- 
out  any  reservation  whatsoever.  These 
lots  were  sold  to  the  company  represented 
by  the  plaintiffs  under  the  same  descrip- 
tion by  Widow  Seller,  as  universal  legatee 
of  her  husband.  The  latter's  title,  derived 
from  the  Milloudons,  contains  a  descrip- 
tion of  the  lots  as  bounded  by  Jena  and 
Waters  streets,  Napoleon  avenue,  and  the 
Mississippi  river,  fronting  on  Waters 
street,  approximative  depth,  without  any 
guaranty  as  to  measurement.  The  prop- 
erty thus  sold  measured,  each  lot,  some  SO 
feet  front  on  a  depth  of  little  more  than 
300  feet.  Accretions  have  since  formed  suc- 
cessively and  imperceptibly  to  the  first 
quantity  of  soil,  by  which  the  river  water- 
line  was  distanced  by  about  600  feet. 

Therigh  t  of  the  Milloudons  to  the  batture 
at  the  time  of  sale  is  not  disputed.  The 
contention  is  that,  as  the  deeds  to  Seller 
are  reticent  as  to  the  right  to  batture,  and 
merely  mention  the  river  line  as  a  bound- 
ary, ~all  the  accretions  since  formed  have 
not  inured  to  Seller  and  his  assigns ;  in 
other  words,  that  the  description  given  Is 
an  exclusion  of  land  not  described.  It  Is 
admitted  that  other  lots  above  the  ave- 
nue, fronting  on  the  river,  were  sold,  at 
the  same  auction  at  which  Seller  bought, 
to  various  purchasers,  and  that  all  the 
deeds  except  Seller's  contained  an  express 
mention  of  the  right  of  batture  being 
sold.  Jena  street  and  Napoleon  avenue 
run    perpendicular,   apparently,    to    the 
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river.  On  Waters  street,  which  runs  par- 
allel with,  or  In  the  same  direction  as  the 
river,  tlie  levee  existed  at  the  time.  Since, 
it  has  been  removed  therefrom,  and  built 
nearer  the  river  ,o  wing  to  the  accretion  sub- 
sequently formed  between  Waters  street 
and  the  river,  so  that  the  land  in  contro- 
versy lies  back  of  the  old  levee  to  the  river 
water-line.  The  only  question  presented 
is  whether  the  title  made  to  Seller  carried 
with  it  a  right  to  alluvion  soil  in  posae, 
which  now  constitute  the  600  feet  men- 
tioned. The  sale  was  by  metes  and 
bounds,  as  concerned  the  front  and  rear 
lines.  Had  the  title  to  Seller  described  the 
lots  as  measuringso  many  feet  front  on  the 
river  between  Jena  street  and  Napoleon 
avenue,  extending  in  depth  to  Waters 
street,  on  which  the  levee  stood,  there 
could  have  been  little  or  no  room  for  dis- 
CDssion ;  for  It  is  settled  beyond  the  possi- 
bility of  doubt  that  the  words  "front  to 
the  river"  "ttente  al  rlo,"  convey  a  ri- 
parian estate,  and  that  under  them  the 
vendee  is  entitled  to  the  river  for  his  bound- 
ary. Morgan  v.  Livingston,  6  Mart.  (La.) 
216;  Municipality  No.  2  v.  Cotton  Press, 
18  La.  259:  Livinjeston  v.  Heermau,  8 
Mart.  (La.)  656;  Cambre  v.  Kohn,  8  Mart. 
(N.  S.)  676.  The  ruling  in  the  last-men  tioned 
case,  invoiced  by  the  defendants,  itself  rec- 
ognises the  correctness  of  the  doctrine.  In 
expounding  the  law  the  court  said,  bow- 
ever,  that  it  is  "not  applicable  to  a  sale 
made  of  a  certain  limited  part  taken  from 
a  whole  tract  of  land,  when  at  the  time  of 
sale  the  vendor  held  in  full  property  an- 
other part  between  that  sold  and  the  riv- 
er. "  In  the  more  recent  case  of  Ferrlere  v. 
New  Orleans,  85  La.  Ann.  209,  it  was  held 
that  where  property  was  sold  fronting 
and  ending  on  the  levee,  and  not  on  the 
river,  the  sale  embraced  all  the  rights  of 
property  which  the  owner  had  in  tbeprem- 
hies  up  to,  hut  not  beyond,  tbe  levee,  and 
therefore  that  the  vendor  had  not  con- 
veyed the  battnns  accretion  or  alluvion 
right.  This  case  Is  but  a  corollary  of  pre- 
vious ones.  The  right  to  future  alluvion 
formations  is  a  vested  right  inherent  In 
the  property  itself.  "  The  portion  added 
Is  not  considered  as  new  land.  It  is  a 
part  of  the  old  which  acquires  the  same 
qualities,  and  which  belongs  to  the  same 
owner.  In  tbe  same  manner  as  the  in- 
crease by  tbe  growth  of  a  tree  makes  part 
of  the  tree."  Cambre  v.  Kohn,  8  Mart. 
(N.  S.)  577;  Municipality  No.  2  v.  Cotton 
Press,  18  La.  254;  Barrett  t.  New  Or- 
leans, 18  La.  Ann.  105.  In  the  present  case 
the  sale  is  not  of  a  certain  limited  part 
taken  from  a  whole  tract  of  land,  and  the 
vendor  at  the  time  of  sale  did  not  hold  any 
other  between  that  sold  and  the  river. 
The  sale  was  from  the  levee  then  in  exist- 
ence on  Waters  street  to  the  river,  and  in- 
cluded not  only  the  soli  actually  suscepti- 
ble of  possession,  but,  besides,  all  such  oth- 
er as  might  besubsequently formed  in  tbe 
course  of  time,  labentlbas  annta,  in  addi- 
tion, as  an  increment  to  that  conveyed. 
It  Is  to  l>e  observed  that  the  measurement 
of  the  lateral  lines  Is  not  fixed  and  deter- 
mined with  precision.  It  shows  that  it 
was  not  possible  to  do  otherwise,  precise- 
ly, because  the  probability  of  accretions 
had  entered  into  the  minds  of  both  ven- 


dor and  purchaser.  Hence  It  is  that  the 
act  declares  that  the  sale  is  made  without 
guaranty  as  to  measurement.  The  dec- 
mratiou  Is  clearly  indicative  that  the  Ten- 
dor  was  unwilling  to  be  bound  as  selling 
a  certain  limited  part  which  was  not  as- 
certainable, but  designed  to  sell  the  prop- 
erty such  as  it  was  and  might  thereafter 
be  in  area..  Such  being  the  case,  what 
difference  is  there  between  selling  front  to 
the  river  with  a  depth  extending  from  It 
to  a  parallel  or  similar  line,  and  selling 
front  on  such  line  with  a  depth  extending 
from  it  to  the  river?  In  either  casethe  su- 
perficiea  would  be  the  same,  and  tbe  rights 
to  the  battun  alike.  Under  no  conceiva- 
ble contingency  could  the  vendor  pretend 
not  to  have  sold  the  whole  of  it,  and 
claim  an  Inch  of  ground  between  the  river 
and  the  street  and  the  lateral  lines,  for  the 
plain  reason  that,  having  divested  himself 
of  all  title  to  the  land  comprised  between 
the  front  and  rear  lines  and  the  side  lim- 
its, he  could  not  be  permitted  to  gainsay 
and  repudiate  bis  acts,  and  revendicata 
what  had  passed  by  hie  free  volition 
from  him,  tor  due  consideration.  There  is 
no  force  In  the  contention  that  because,  at 
the  time  of  the  auction  sale  at  which  Seller 
acquired,  other  lots  were  sold  toother  pur- 
chasers with  the  batture  right  expressly 
mentioned,  and  because  such  right  was 
not  thus  mentioned  In  his  deed,  he  did  not 
acquire  It.  The  mention  of  the  battun 
right  as  conveyed  in  the  other  titles  was 
surplusage.  The  omission  of  It  from  Sel- 
ler's title  is  Innocuous.  As  the  property 
sold  to  those  parties  ex  tended  to  the  river, 
as  it  did  in  Seller's  act,  the  purchasers 
would  have  acquired,  aa  Seller  had,  with- 
out such  mention. 

The  conclusion  is,  therefore,  that  Seller 
acquired  not  only  the  soil  /o  ease  at  the 
time  he  purchased,  but  also  the  right  to 
thebAttuie  or  alluvion  soil  susceptible  of 
formation  ta  fUtvro;  that  bis  rights 
passed  to  his  widow  as  his  universal  legaf 
tee,  and  from  her  to  the  company  now 
represented  by  the  plaintiffs  as  commis- 
sioners; and  that  the  title  offered  by  them 
to  the  defendants  is  such  that  tb«y  are 
bound  to  accept. 

Judgment  athrmed. 


(tt  La.  Ann.  iSO) 

Statk  ex  rel.  Crrr  of  New  Uklrans  t. 
New  Orleans  Citt  &  L.  R.  Co. 

(Sumreme  Court  of  Louisiana,    April  7, 1880k 
^  La.  Ann.) 

SnUEIT  RAnJWADS— RSPAIB  OF  Btbbbts— II/L» 

SAMUB. 

L  Act  No.  183  of  1888,  which  Mthorixes  man 
damiu*  prooeedlDgs  to  coerce  specific  perfomunoa 
of  oootractual  obliKations  in  certain  oases,  is  not 
unconstitutional.  It  is  a  general  statute,  remedial 
in  eharacter  only,  divesting  no  vested  right,  and 
Impairing  no  oofigation  of  eontraot. 

9.  Tbe  want  of  neoeesary  explanation  on  ths 
part  of  aa  obligee,  who  imposed  tha  oonditiona 
wMoh  were  accepted,  will  not,  when  the  terms  «m- 
ployed  are  obscure  or  equivocal,  aggravate  tba 
Duraen  of  the  obligor,  but  tbe  oonstruction  mort 
favorable  to  the  latter  should  be  adopted ;  the  more 
BO,  when  the  oonstruction  ia  in  accord  with  tha 
mode  of  execution  of  the  eontraot  by  the  parties. 

&  A  street  is  a  space  dedicated  to  pu blio  tia«^ 
for  the  passage  and  oircalation  thereon  of  ordinaiy 
driven  vehicles  and  animals,  In  clUaa  sad  towaa. 
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4.  A  neutral  or  middle  gronnd  Us  a  strip  of  land 
eztenUing  between  two  streets  or  thorouebfares, 
which  is  not  only  not  used,  but  prohibited  from  be- 
ing used,  as  a  street,  and  which,  not  being  thus 
used,  does  not  practically  form  part  of  the  streeta 
proper. 

5.  Under  a  contract  by  a  city  with  a  railroad 
company,  giving  a  right  of  way,  that  the  latter 
shall  keep  in  good  order  and  condition  from  curb 
to  curb,  the  streets,  intersections,  brtdgea,  etc., 
through  which  its  tracks  pass,  it  cannot  be  claimed 
that  the  company  is  under  the  obligation  of  keep- 
ing in  such  condition  streets  on  which  its  tracks 
do  not  pass,  and  which  extend  along-side  of,  and 
border  on,  middle  or  neutral  grounds  dividing 
them,  comprised  between  curbs  or  external  lines, 
and  which  do  not  form  part  of  thorooghfarea  on 
which  vehicles  usnaUy  oironlate.  The  obligation 
odats  only  as  to  such  streets  and  spot*  on  which 
the  tracks  actually  pass. 

{SuUabua  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Kino,  Judge. 

Buck,  Dlnkelsplel  &  Hart,  for  appellant. 
S.  L.  Gilmore,  for  appellee. 

Bbhvudez,  C.  J.  The  object  of  this  suit 
Is  to  compel  by  mnndamuatTas  defendant 
company.  In  specitic  performance  of  al- 
leged contracts,  to  pat  and  keep  In  proper 
condition  the  streets,  etc.,  through  which 
Its  tracks  pass,  within  city  limits,  in  its 
return  the  company  substantially  pleaded 
that  the  allegations  of  the  petition  are 
too  Tagnc,  general,  and  indefinite;  that 
the  action  is  premature;  that  no  proper 
demand  was  made  to  authorize  the  suit; 
that  the  act  (No.  138  of  1»88)  under  which 
the  action  is  brought  is  unconstitutional, 
for  several  reasons,  one  of  which  is  that  it 
Impairs  the  obligations  of  the  contracts 
between  the  parties;  that  the  charges  pre- 
ferred are  unfounded;  that  it  has  always 
complied  with  all  its  obligations,  and  con- 
tinues to  do  so,  etc.  From  a  judgment 
overrnling  the  preliminary  defenses  and 
making  the  mandamns  peremptory  tor 
specified  purposes  the  company  appeals. 

In  relation  to  the  exceptions,  it  suffices 
to  say  that  the  petition  clearly-discloses  a 
valid  cause  of  action ;  thitt  there  was  a 
proper  demand  for  compliance;  that  the 
suit  itself  is  a  putting  in  default,  if  any 
was  necessary;  that  the  statute  attacked 
is  not  special  or  local,  but  general  and 
remedial  only;  that  it  divests  no  vested 
right,  and  impairs  the  obligation  of  no 
contract.  It  has  already  been  invoked 
and  twice  enforced,  (State  v.  Railroad  Co., 

42  La.  Ann.  ,  ante,  84,  226,)  so  that 

the  contention  is  reduced  to  an  inter- 
pretation of  the  direct  and  assumedcon- 
tracts  between  the  parties. 

Dnder  the  terms  of  the  contract,  where- 
by the  right  of  way  was  granted,  the  sub- 
Btantial  obligation  assumed  by  the  pur- 
chaser, and  which  Is  of  momentin  this  con- 
troversy, 1h  that  the  company  would  keep 
In  good  order  and  condition,  from  curb  to 
curb,  the  streets  and  bridges  through 
■which  the  tracks  pass.  The  contention  is 
not  whether  the  company  is  or  not  bound 
'to  keep  in  such  condition  the  streets,  etc., 
on  which  Its  tracks  pass,  but  rather 
•whether  the  company  is  or  not  under  such 
obligations,  as  to  streets,  etc.,  on  which 
Its  tracks  do  not  pass,  and  which  border 
on  the  sides  of  the  middle  or  neutral 
groand   which   separates   them,  and  on 


which  its  tracks  are  laid;  such  as  the 
streets  along-side  the  strip  of  gronnd  be- 
tween them,  ou  Canal,  Rampart,  and  Es- 
planade streets  in  this  city. 

The  theory  on  which  this  action  is  pred- 
icated rests  on  the  assumption  that  the 
neutral  or  middle  ground  forms  part  of 
the  street,  and  that,  the  tracks  of  the  com- 
pany having  been  laid  on  it,  they  pass 
through  the  street  itself;  bat  the  theory 
at  once  explodes  when  it  is  considered 
that  the  strip  of  ground  does  not  form 
part  of  the  street  proper.  A  street  is  a 
space  dedicated  to  public  use,  for  the  pas- 
sage and  circulation  thereon  of  ordinary 
driven  vehicles  or  animals,  in  cities  or 
towns.  Such  was  surely  the  meaning  at- 
tached to  the  word  before  the  time  when 
street-cars  were  permitted  to  be  run  on 
the  streets,  and  such  It  mast  have  been  in 
the  contemplation  of  the  parties  when 
they  entered  Into  the  contracts  propound- 
ed upon.  Indeed,  the  neutral  or  middle 
ground  Is  not  only  not  used,  but  is  prohib- 
ited from  being  used,  as  a  street,  aud,  not 
being  used  thus,  it  cannot  be  treated  prac- 
tically as  a  part  of  the  streets  between 
which  It  extends.  See  Act  73  of  1876;  Mar- 
ques V.  New  Orleans,  13  La.  Ann.  320;  Cor- 
rejollcs  V.  Succession  of  Fonctier,  'M  La. 
Ann.  862;  Tllton  v.  Railroad  Co.,  35  La. 
Ann .  1067 ;  Fayssoax  v.  Succession  of  Chaa- 
rand,  36  La.  Ann.  547;  Canal  &  C.  St.  R. 
Co.  V.  Crescent  City  R.  Co.,  41  La.  Ann.  561, 
6  South.  Rep.  849. 

The  evidence  shows  that,  in  the  exercise 
of  the  right  of  way  purchased,  the  compa- 
ny did  not  lay  its  tracKS  on  the  side  streets 
themselves,  but  on  the  space  dividing  them, 
which  does  not  form  part  of  them  as  a 
thoroughfare  for  the  passage  and  cireula- 
tion  of  ordinary  carriages  and  vehicles. 
It  also  establishes  that  the  city  had  never 
opposed  such  use  of  such  ground,  and  has 
never  called  on  the  company  to  do  any 
work  on  such  double  streets;  but  that 
such  work  has  always  been  attended  to 
by  the  city, at  its  own  expense.  The  terms 
employed  are  clear  aud  free  from  doubt, — 
were  thej  obscure  or  equivocal  the  want 
of  necessary  explanation  on  the  part  of 
the  obligee,  who  Imposed  the  conditions 
which  were  accepted,  should  not  render 
the  burden  more  oneroas;  bat  the  con- 
struction most  favorable  to  the  obligor 
should  be  adopted,  the  more  so  when  the 
mode  of  execution  juHtiflea  this  course. 
Rev.  Civil  Code,  arts.  1956,  1958,  Code  Na- 
poleon 1162.  A  careful  reading  of  the  stip- 
ulation, coupled  with  the  consideration 
of  the  Interpretation  placed  upon  it  by  the 
parties,  forces  the  Irresistible  conclusion 
that  the  space  which,  in  their  Intent,  the 
company  was  to  keep  In  good  order  and 
condition.  Is  the  route  through  and  on 
which  its  tracks  would  pasts,  extending 
from  curb  to  curb,  or  external  boundary. 
No  other  reasonable  signification  can  be 
placed  on  the  agreement.  It  is  therefore 
apparent  that  the  company  is  not  bound, 
under  its  tenor,  to  perform  any  work  be- 
yond the  curbs  or  lines  within  which  are 
comprised  the  neutral  or  middle  grounds 
or  strips  of  land,  between  the  side  streets, 
on  which  its  tracks  have  been  laid. 

The  proof  shows  in  what  respects  the 
company  has  been  derelict,  as  to  the  ordi- 


Digitized  by 


Google 


SOUTHEEN  BEPOBTEE,  Vol.  7. 


(La. 


nary  streets,  and,  to  Bome  extent,  aa  to  lii> 
tersectlons,  bridges,  and  neutral  grounds 
which  coustltute  the  route  through  and 
on  which  its  tracks  pass.  The  judgment 
of  the  lower  court  is  correct,  unless  in 
that  portion  which  makes  the  m&Bdamna 
peremptory  as  to  the  streets  and  thor- 
oughfares which  extend  on  the  sides  and 
beyond  the  curbs  of  the  strips  ol  ground 
in  question.  It  is  therefore  ordered  and 
decreed  that  the  judgment  appealed  from 
be  amended  by  striking  therefrom  that 
portion  which  imposes  on  the  defendant 
company  the  obligation  of  keeping  in 
good  order  and  condition  the  streets  and 
road-ways  on  the  sides  of  the  middle  or 
neutral  grounds  on  Canal,  Kampart,  and 
Esplanade  streets  In  this  city,  and  by  re- 
jecting the  demand  In  that  respect,  and 
that,  thus  amended,  said  Judgment  be  af- 
firmed, at  appellee's  cost. 

Rehearing  refused. 


(42  La.  Ann.  696) 

Ua  Pontb  t.  New  Orlkans  Than  bteb 
Co.  et  aJ. 

(Supreme  Court  of  Louisiana.    April  31,  1890. 
vi  La.  Ann.) 

TfUtSBTKR  CoHPANIEg— Loss  OT  BaOOAOB. 

L  A  passenger  on  a  railroad  train,  having  ar- 
rived at  the  point  of  destination,  enters  into  a  con- 
tract with  a  transfer  company,  for  an  agreed  com- 
pensation, to  procure  his  baggage  from  the  railroad 
company's  depot,  and  haul  It  to  his  residence,  and 
for  that  pnnwse  surrenders  his  baggage  checks. 
Meld,  that  the  transfer  company  is  responsible  to 
the  passenger  for  the  safe-keeping  and  delivery  of 
his  baggage. 

2.  Under  this  state  of  facta,  contractual  rela- 
tions exist  between  the  passenger  and  the  transfer 
company,  which  the  former  may  enforce  by  suit 
and  sequestration. 
(Sl/Ilobua  b]/  Qie  Court.) 

Henry  L.  Laxaras,  for  appellant.  F. 
Miebinard,  for  appellees. 

Watkins,  J.  Appeal  from  the  civil  dis- 
trict court,  parish  of  Orleans.  The  claim 
of  the  plaintiff  la  that  In  October,  1889, 
while  in  the  city  of  New  York,  be  made 
a  contract  with  the  Pennsylvania  Rail- 
road Company  for  the  transportation  of 
himself  and  family,  consisting  of  nine  per- 
sons, over  its  road  from  that  city  to  Cin- 
cinnati, and  from  thence  to  New  Orleans, 
via  the  Queen  &  Crescent  route;  these  two 
roads  connecting,  and  constituting  a 
through  route  from  New  York  to  New  Or- 
leans. His  averment  Is  that  the  contract 
for  transportation  of  himself  and  family 
entitled  bim  to  transportation  of  his  ana 
their  baggage  from  said  point  of  depart- 
ure to  his  place  of  destination,  and  the 
said  railroad  company  undertook  the  safe 
carriage  and  transportation  of  himself, 
family,  and  baggage  over  its  own  and 
connecting  lines ;  and  therefore  Issued  to 
blm  tickets  for  passage,  and  tags  or 
cbecks  for  baggage,  counterparts  of  the 
latter  being  at  the  same  time  attached  to 
the  several  pieces  of  his  baggage  when  It 
was  placed  In  said  company's  possession 
and  custody.  Upon  bis  arrival  at  the 
city  of  New  Orleans,  he  contracted  to  pay 
to  the  defendant  transfer  company  the 
sum  ol  f4.50  to  procure  bis  luggage  at  the 
railroad  depot,  and  haul  it  to  his  resi- 


dence In  said  city,  and  surrendered  to  said 
compauy  tbe  cbecks  be  had  received  there- 
for from  the  railroad  company.  His  fur- 
ther averment  is  that  said  transfer  com- 
pany took  charge  of  his  said  baggage, — 
tbe  intrinsic  value  of  which  he  fixed  at  f5,- 
000, — and  hauled  same  to  his  residence, 
and  within  his  grounds,  but  declined,  and 
arbitrarily  refused,  to  deliver  same  to  him, 
(notwithstanding  he  offered  to  pay  the 
compensation  agreed  upon,)  on  the  pre- 
text that  there  was  due  on  the  baggage  an 
extra  charge  of  $49.20  for  the  transporta- 
tion thereof  by  said  Pennsylvania  Kail- 
road  Company.  He  further  avers  that  he 
refused  and  declined  to  pay  said  extra 
charge,  and  said  transfer  company  persist- 
ed in  Its  refusal  to  deliver  his  luggage  oth- 
erwise, and  against  his  protest  removed 
same  from  his  premises,  and  that  he  only 
recovered  same  by  means  of  a  writ  of  seq- 
uestration. On  the  trial  there  was  judg- 
ment for  the  defendant,  and  the  plaintiff 
has  appealed. 

While  there  is  no  question  raised,  on  the 
part  of  the  defendant  transfer  company, 
— the  only  party  cited, — as  to  the  charac- 
ter of  the  plaintiff's  contract  with  the  rail- 
road company,  the  value  of  the  property, 
the  facts  in  reference  to  its  possession  of  the 
baggage,  or  of  its  refusal  and  declination 
to  deliver  the  same,  yet  Its  contention,  in 
brief  and  argument,  is  that  there  is  not 
now,  and  never  has  been, "any  dispute  as 
to  the  ownership  of  the  property ;  and  in- 
sists that  when  theplalntlR  refused  to  pay 
tbe  extra  charge  of  $49.20  it  reaonveyed 
the  baggage  to  the  depot,  and  delivered 
the  checks  to  the  railroad  company,  by 
whom  same  are  held  subject  to  his  order; 
and  that  the  plaintiff's  right  of  action  Is 
against  tbe  Louisville  &  Nashville  Rail- 
road Company  only.  Tn  the  plaintiff's  pe- 
tition there  is  a  distinct  averment  "that 
he  fears  that  the  New  Orleans  Transfer 
Company  either  directly,  or  through  Its 
agents  and  the  Louisville  &  Nashville  Rail- 
road Company,  having  petitioner's  lug- 
gage, and  that  of  bis  family,  and  which 
your  petitioner  a  vers  to  be  a  tortious  pos- 
session, without  right  or  authority  In  law, 
may  send  the  property  out  of  the  Jurisdic- 
tion of  the  court  during  the  pendency  of 
this  suit. "  His  prayer  Is  that  the  proper- 
ty be  sequestered  by  the  sheriff.  It  being  In 
the  possession  of  the  New  Orleans  Trans- 
fer Company,  or  under  its  control,  or  in 
the  possession  of  Its  agent,  the  Louisville 
&  Nashville  Railroad  Company, "and  that 
he  be  decreed  the  owner  thereof.  The  de- 
fendants' answer  was  a  general  denial. 

Instead  of  the  transfer  company  declin- 
ing to  issue  the  ownership,  It  puts  same 
at  issue  by  the  answer.  When  the  plain- 
tiff ruled  the  transfer  company  to  show 
cause  why  he  should  not  be  permitted  to 
bond  the  property  pene/ente  lite,  it  made 
resistance,  and  defeated  his  application. 
On  the  trial,  its  counsel  introduced  and  in- 
terrogated several  witnesses  In  defense  of 
plaintiff's  pretensions,  and  obtained  a 
judgment  rejecting  his  demand.  We  think 
It  is  too  late  foritto  insist  that  there  Is  no 
issue  with  it,  as  to  tbe  ownership  or  pos- 
session, for  us  to  try  and  determine.  Dp« 
on  plaintiff's  arrival  on  the  train,  he  made 
a  contract,  as  alleged,  with  an  agent  o' 
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the  transfer  company,  for  the  delivery  of 
his  baggage  at  hln  residence,  and  surren- 
dered to  him  his  checks,  and  tor  which 
service  he  agreed  to  pay  him  the  sura  of 
$4.50.  Mr.  Faust,  one  of  the  defendants' 
\pitne8ses,  tcstlfleB  that  he  was,  at  the 
time,  the  manager  of  the  transfer  com- 
pany. He  states,  using  his  own  words: 
"  I  tried  to  explain  [to  Mr.  Da  Ponte]  that 
It  was  a  customary  thing  for  the  New  Or- 
leans Transfer  Company  to  collect  these 
charges;  that  the  transfer  company  had 
no  other  interest  than  the  delivery  of  the 
baggage;  that  we  were  simply  the  agents 
of  the  Louisville  road,  as  well  as  all  other 
lines  running  to  New  Orleans, "  etc.  Not- 
withstanding this  witness,  as  manager  of 
the  defendant  company,  admits  that  com- 
pany's contract  with  the  plaintiff,  and 
that  it  was,  in  undertaking  to  transfer  his 
baggage,  the  agent  of  the  Louisville  & 
Nashville  Railroad  Company,  he  confesses 
that  he  retained  in  the  office  ol  the  com- 
pany the  plaintiff's  checks  tor  some  time, 
and  then  surrendered  them  to  the  Louis- 
ville &  Nashville  Railroad  Company. 
"Question.  Where  are  the  checks  that 
were  delivered  by  Mr.  Da  Ponte  to  the 
messenger  of  the  New  Orleans  Transfer 
Company?  Where  are  they?  Answer.  In 
theposseesion  of  the  Louisville  &  Nashville 
Railroad.  They  were  delivered  to  them. " 
He  states  that  they  were  afterwards  re- 
tamed,  and  remained  in  the  office  of  the 
trfwsfer  company  for  some  time.  In  ordw 
to  recover  possession  of  his  property, 
plaintiff  was  compelled  to  give  bond  to 
the  sheriff  for  a  large  sum.  His  checks 
were  retalne<l  by  the  defendant  or  its 
agent,  and  have  never  been  returned  or 
tendered  to  him.  Had  the  defendant  set 
out  the  true  nature  of  its  engagement  in 
Its  answer,  disavowed  any  interest  in  the 
transaction,  and  surrendered  the  plain- 
tiff's checks,  or  tendered  them  to  him,  in 
open  court,  it  could  have  been  exonerated 
entirely.  But  by  the  coui-se  it  did  pursue 
the  controversy  has  been  prolonged ;  Judg- 
ment rendered  against  the  plaintiff,  who 
has  been  put  to  the  expense  of  an  appeal  in 
order  to  secure  the  restitution  of  his  prop- 
erty, or,  what  amounts  to  the  same  thing, 
the  cancellation  of  his  forthcoming  bond. 
He  Is  entitled  to  this  relief  at  our  hands. 
It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  annulled 
and  reversed;  and  it  Is  now  ordered  and 
decreed  that  there  be  Judgment  in  plain- 
tiff's and  appellant's  favor  recognizing 
plaintiff's  ownership  of  tbe  property,  and 
maintaining  his  sequestration,  at  defend- 
ants' cost  in  both  courts. 

Rehearing  refnaed. 

(43  La.  Ann.  428)         

WlCKHAM  et  al.  T.  Naltt. 

(Supreme  Court  of  Xouiafono.    April  7, 1880. 
43  La.  Ann.) 

Apfxai.— JraiBDicnoNAi.  Auomra — Attaohmint 
— CoNPUOTiKO  Claims. 

1.  In  an  attachment  proceeding,  in  which  a 
third  opponent  claims  the  ownership  of  a  specific 
item  of  property,  the  value  of  such  property  is  the 
test  of  jnrisdiction  in  case  of  an  appeal  Involving 
the  contested  claim  of  such  opponent 

3.  In  a  similar  proceeding,  if  a  third  opponent 
^•ims  a  privilege  on  the  proceeds  of  the  property 

T.780.no.22— 39 


attached,  the  value  of  that  property,  and  not  the 
amount  claimed  therein  under  a  prior  lien  or  privi- 
lege, is  the  proper  test  of  the  appellate  junsdio- 
tion. 

8.  A  party  claiming  a  privilege  for  salaries 
due  him  as  overseer  cannot  recover  under  proof 
that  he  was  merely  a  laborer. 
(.Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  Con< 
cordia;  Young,  Judge. 

Steele  &  Dstgs,  tor  appellants.  Lace  & 
Luale,  for  appellee. 

MOTION  TO  DISMISS. 

Pocb£,  J.  This  complicated  litigation 
began  by  an  attachment  sued  out  against 
defendant's  property,  subsequently  fol- 
lowed by  a  second  attachment  of  other 
property,  consisting  mainly  of  a  stock  of 
goods  in  a  country  store,  of  cotton,  and 
of  mules  and  horses.  Numerous  third  op- 
positions were  then  filed  by  other  parties, 
some  of  whom  claimed  the  ownership  of 
some  specific  items  of  tbe  property  which 
had  btien  seized,  and  others  claimed  pref- 
erence of  payment  overtheattaching  cred- 
itors for  amounts  due  to  them,  respective- 
ly: (1)  Mrs.  Bridget  Nalty  claimed  the 
ownership  of  some  mules  which  had  been 
attached  as  belonging  to  defendant;  (2)  J. 
J.  Nalty  claimed  the  ownership  of  some 
cotton,  and  of  tbe  contents  of  the  store,  of 
a  lot  of  com,  and  of  farming  Implements, 
all  of  which  bad  been  attached  as  the 
property  of  the  defendant;  (S)  Thomas 
Lynch  claimed  a  privilege  for  unpaid  sal- 
ary due  to  him  as  a  clerk  in  the  defend- 
ant's store;  (4)  Fred  Qaibom  claimed  a 
privilege  for  unpaid  balance  due  him  on 
his  salary  as  overseer.  Several  other 
third  oppositions  were  filed ;  but,  as  they 
are  not  involved  in  the  present  appeal, 
the.v  need  not  be  mentioned  or  described 
in  this  opinion. 

The  Judgment  below  was  as  follows :  (1) 
In  favor  of  third  opponent  Bridget  Nalty, 
recognizing  her  as  the  owner  of  tbe  mules 
which  she  claimed;  (2)  in  favor  of  third 
opponent  J.  J.  Nalty  for  all  the  property 
which  he  claimed;  (8)  in  favor  of  Thom- 
as Lynch,  allowing  him  the  privilege 
which  he  claimed  of  certain  goods  recog- 
nized as  the  property  of  the  defendant ;  (4) 
in  favor  of  Fred  Claibom,  enforcing  his 
privilege  on  hay  and  com  decided  to  be- 
long to  the  defendant.  In  other  respects 
the  judgment  went  against  the  defendant, 
fixing  his  indebtedness  to  plaintiff  at  the 
sum  of  $2,370.84,  and  sustaining  the  attach- 
ments sued  out  against  his  property. 

FlaintiRs  have  appealed,  and  tbe  defend- 
ant moves  for  an  amendment  of  the  Judg- 
ment so  as  to  reject  plaintiffs'  demand.  J. 
J.  Nalty,  one  ol  the  third  opponents, 
prays,  by  way  of  amendment,  for  dam- 
ages for  the  wrong:ful  attachment  of  his 
property.  The  other  third  opponents 
move  to  dismiss  the  appeal  in  so  far  as  it 
affects  them,  respectively,  on  the  ground 
that  the  respective  amount  involved,  as  to 
them,  are  not  equal  to  the  lower  limit  of 
our  Jurisdiction. 

As  to  the  motion  of  Mrs.  B.  Nalty.  It 
is  admitted  on  the  part  of  appellants  that 
the  aggregate  value  of  the  mules  which  she 
claims  is.  less  than  $2,000.  Hence  it  follows 
that  this  court  baa  no  Jurisdiction  over 
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tbat.  part  of  the  conteetation  which  affects 
her  claim.  It  Is  settled  la  our  Jurispru- 
dence tbat  thevalueof  the  property  seized, 
the  ownership  of  which  is  claimed  by  a 
third  opponent,  is  the  test  of  Jurisdiction 
on  appeal.  Meyer  y.  Logan,  33  La.  Ann. 
1056;  Schlleder  v.  Martinez,  38  La.  Ann. 
847.  We  mast  therefore  decline  Jurisdic- 
tion of  that  branch  of  the  case. 

But  a  different  rule  applies  to  the  mo- 
tions made  by  third  opponents  Lynch  and 
Clalborn,  whose  respective  claimaamount, 
each,  to  mnch  less  than  f  2,000.  They  do 
not  set  up  ownership  to  any  specific  item 
of  the  property  attached,  but  they  merely 
Beeic  to  enforce  a  ranking  prlvilejze  on  the 
proceeds  of  some  of  the  property  seized. 
Hence  their  cases  Involve  a  claim  to  a  por- 
tion of  a  fund  held  by  the  Bberitt  for  dis- 
tribution; and  in  such  cases  the  Jurisdic- 
tion of  this  court  is  to  be  tested  by  the  val- 
ue of  all  the  property  attached  which  will 
farnish  the  fund  to  be  distributed,  and  if 
tbat  exceeds  $2,000,  as  is  shown  here,  our 
luriadiction  attaches,  without  reference  to 
the  amount  therein  claimed.  Walsh  v. 
Carrene,  36  La.  Ann.  199;  Renshaw  v.  Staf- 
ford, 34  La.  Ann.  1138.  We  therefore  con- 
clude that  the  motion  of  these  opponents 
cannot  prevail. 

It  is  therefore  ordered  that  the  motion 
to  dismiss  the  appeal,  in  so  far  as  the  in- 
terests or  claims  of  Thomas  Lynch  and  of 
Fred  Olalborn  are  therein  affected,  be  de- 
nied; and  It  is  ordered  that,  in  so  far  as  it 
refers  to  the  claim  of  third  opponent  Mrs. 
Bridget  Nalty,  the  appeal  herein  taken  be 
dismissed,  at  appellants'  costs. 

ON  THE  MEMTS. 

1.  The  claim  of  J.  J.  Nalty,  as  the  owner 
of  a  country  store  and  of  other  property 
hereinabove  described,  is  resisted  by  ap- 
pellants on  the  ground  that  this  oppo- 
nent's purchase  of  a  certain  store  from  his 
mother,  the  defendant  herein,,  was  a  mere 
idniulatiion  intended  to  screen  suld  proper- 
ty from  the  pursuit  of  the  creditors  of  the 
defendant,  who  had  been  notoriously  in- 
solvent for  more  than  a  year  previous  to 
the  pretended  transfer  to  this  opponent, 
and  that  the  business  which  thelatter  bad 
carried  on  since  the  simulated  transfer, 
and  the  property  thereby  acquired,  were 
in  truth  and  in  reality  the  business  and 
the  property  of  their  debtor,  W.  F.  Nalty. 
They  rely  on  the  evidence  of  a  respite  ob- 
tained from  his  creditors  by  the  defend- 
ant, who  had  included  in  the  schedule  or 
statement  the  very  store  now  claimed  by 
bis  brother,  the  opponent,  who  was  then 
notoriously  Impecunious,  with  no  resour- 
ces orincome  bnthissalary  of  f25  a  month 
as  clerk  in  a  country  store,  and  absolutely 
without  the  means  to  purchase  and  carry 
on  a  store.  There  is  a  great  deal  of  testi- 
mony in  the  record  tending  to  show  that 
the  whole  transaction  was  somewhat  sus- 
picious, and  to  justify  the  course  of  the 
attachingcreditors  inthiscase.  But  there 
is  proof  In  the  record  to  the  effect  that 
opponent's  mother,  who  is  shown  to  have 
bad  means  in  ready  cash,  and  valuable 
property  in  Natchez,  Miss.,  had  loaned 
opponent  the  fundti  used  in  the  purchase 
of  the  store,  and  in  the  purchase  of  goods 
to  renew  the  stock  therein,  dwindled  down 


to  aLmoBt  nothing'  at  the  date  of  his  pnr- 
chase;  and  that  she  had  also  loaned  to 
him  the  mules  which  she  owned  for  the 
cultivation  of  some  lands  which  he  had 
rented,  and  which  he  cultivated  in  cotton 
and  com  during  the  year  1S88,  from  which 
be  had  produced  the  cotton  and  com 
seized  herein  by  appellants.  These  facts 
are  positively  stated  in  their  testimony 
by  opponent  and  by  his  mother,  and  their 
evidence  is  In  part  corroborated  by  disin- 
terested witnesses.  That  evidence  is  not 
directly  contradicted  In  the  record,  and  Is 
assailed  by  appellants  merely  on  the 
ground  of  its  Improbability,  and  on  the 
strength  of  someconflictlng  circumstances. 
But  it  cannot  be  discredited  by  the  court 
on  any  other  hypothesis  than  that  of  will- 
ful perjury  on  the  par''  of  the  witnesses 
who  gave  it.  Now  the  district  Judge, 
who  heard  and  saw  these  witnesses  testify, 
who  iB  doubtless  personally  acquainted 
with  them,  and  who,  therefore,  had  a 
much  better  opportunity  of  testing  their 
veracity  than  we  have,  believed  them,  and 
gave  effect  to  their  testimony.  Hence  we 
find  no  warrant  to  Justify  us  in  concluding 
and  holding  otherwise.  As  the  opponent 
was  in  possession  of  the  property,  and  In 
full  control  of  the  store  and  of  its  busi- 
ness, as  shown  by  numerous  bills  and  state- 
ments of  merchants  with  whom  he  dealt, 
either  in  the  consignment  of  cotton  or  in 
the  purchase  of  goods,  the  burden  of  proof 
was  on  appellants;  and  they  have  failed 
to  make  out  their  case. 

On  the  question  of  damages  claimed  by 
this  opponent  on  account  of  the  wrongful 
attachment,  we  find  that  the  district  judge 
entirely  Ignored  that  feature  of  the  case, 
which  must  be  com^trued  as  a  rejection  of 
the  demand.  Uwing  to  the  circumstances 
surrounding  the  transactions  as  herein- 
above detailed,  we  are  satisfied  that  ap- 
pellants were  not  prompted  by  malice; 
and,  as  the  record  contains  no  testimony 
of  the  actual  damages  suffered  by  this  op- 
ponent, we  conclude  with  the  district 
judge  that  no  damages  should  be  allowed 
in  the  premlHes. 

2.  The  claim  of  Thomas  Lynch  is  fully 
sustained  in  the  record,  and  it  was  there- 
fore properly  allowed,  both  in  the  amount 
sued  for,  and  as  to  the  privilege  claimed. 

8.  The  claim  of  Fred  Clalbom  is  not 
sustained  by  the  record,  which  shows  that 
he  was  not  employed  as  an  ot'eroeer,  but 
merely  as  a  laborer  In  common  with 
others,  of  whom  he  was  the  foreman.  But 
he  did  not  superintend  or  oversee  the  labor, 
the  working  animals,  and  the  genercd 
operations  of  the  plantation,  and  hence  he 
was  not  an  overseer,  within  the  scope  and 
meaning  of  the  textual  provisions  of  the 
Rev.  Civil  Code,  art.  3218.  The  argument  of 
his  counsel  that  his  wages  as  a  laborer  are 
also  secured  by  a  privilegein  the  crop,  and 
that  he  should  now  recover  in  that  capac- 
ity, is  not  sound.  He  must  stand  or  fall 
by  his  pleadings.  He  is  in  the  legal  atti- 
tude occupied  by  the  third  opponents  in 
the  case  of  Scannell  v.  Beauvals,  3^  La. 
Ann.  217,  who  had  originally  claimed  a 
privilege  on  a  sugar-house,  and  on  theacre 
of  land  upon  which  it  stood,  but  who  made 
out  a  claim  to  a  privilege  on  machinery 
aluue.     The  opponent  here  may  be  an- 
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en-ered  in  the  language  of  the  court  in 
that  case:  "Tbey-igrnored  and  abandoned 
the  privilege  they  had,  and  set  up  and  at- 
tempted to  enforce  a  privilege  they  had 
not;  and  the  penalty  they  suffer  is  the  loss 
of  what  they  might  have  secured,  for  they 
are  now  remediless."  See,  also,  Sbak- 
speare  v.  Ware,  88  La.  Ann.  570. 

We  find  no  error  in  that  part  of  the 
Judgment  which  recognises  and  enforces 
the  moneyed  claim  of  appellants  against 
defendant,  and  sustains  the  attachment 
on  BO  much  ot  the  property  seized  as  was 
found  to  be  his.  ThH  conten  tion  of  bis  coun- 
sel to  the  effect  that,  under  his  contract  of 
respite  with  bis  creditors,  defendant  had 
become  their  agent,  and  that,  as  such,  he 
was  not  liable  to  the  remedy  of  attach- 
ment, can  hardly  be  serious.  Carried  to 
Its  full  length,  the  argument  might  have 
subjected  blm  to  a  prosecution  for  embes- 
slement. 

It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  portion  of  the  Judgment  of 
which  this  court  has  not  retained  Jurisdic- 
tion be  amended  by  rejecting  the  privil<>ge 
therein  allowed  to  third  opponent  Fred 
Oaibom,  and  that  his  clfdm  for  a  privi- 
lege be  rejected,  and  that  In  all  other  re- 
spects said  Judgment  be  affirmed  at  the 
costs  of  appellants,  save  the  costs  Incurred 
by  the  opposition  of  Fred  nalbom,  which 
costs  In  both  courts  are  to  be  taxed  to 
said  Claibom. 


(«] 
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(Supreme  Covnt  of  Lau/taiana.    April  7, 1890. 
43  La.  Ann.) 

ASKimSTBATOBS— BBTTLIMIENT    OV  ACOOITNTB— 
RiOBTS  ot  Crboitors. 
1.  The  amount  ot  ccmmlssloniidDe  an  adminis- 
trator of  a  snooeaalon  is  matter  for  determination 
on  ilnal  account. 

3.  In  case  an  administrator  hat  made  to  a 
minor  advances  on  its  share  or  interest  in  the  suo- 
oession  for  purposes  of  subsistence,  schooling,  and 
maintenance,  it  is  permissible  for  him  to  carry 
same  into  a  succession  settlement,  and  he  is  not 
bound  to  resort  to  an  action  against  the  tutor  for 
settlement;  the  interest  of  the  minora  not  having 
been  liquidated,  and  separated  from  that  of  the 
major  heirs. 

&  In  case  an  administrator  improperly  ap- 
plies a  sum  to  the  debit  of  a  succession  creditor, 
and  by  judgment  of  the  court  it  is  withdrawn 
therefrom,  and  imputed  to  a  diflereut  account,  the 
former  is  necessarily  increased  by  that  much. 

4.  The  major  heirs  of  a  succession  having 
bound  themselves  personally,  and  to  the  extent  of 
their  virile  shares  therein,  for  debts  contracted  by 
the  administrator  with  a  third  person,  and  a  set- 
tlement of  which  is  to  be  made  in  the  suooession, 
it  is  competent  for  such  creditor  to  intervene  in 
the  proceedings  and  join  the  accountant,  so  as  to 
speed  the  trial,  and  enforce  the  payment  of  his 
claim. 

CSyUofms  by  the  Court) 

Appeal  from  district  court,  parish  of 
East  Carroll;  R.  R.  Williams,  Judge. 

J.E.  Jtanadell  and  W.J.  Wylejy,tor  major 
helns.  J.  M.  Kenedy,  tor  heirs  of  John 
CbaSe.    C.  8.  Wyleiy,  tor  minor  heirs. 

Wateinb,  J.  When  this  succession  and 
the  various  contestants  were  last  before 
this  court,  (40  La.  Ann.  484,  4  South.  Rep. 
518,)  quite  a  number  of  questions  were  ad- 
judicated, and  others  left  open  for  future 


determination,  and  for  that  purpose  the 
case  was  remanded  to  the  lower  court. 
They  are  (1)  for  the  ascertainment  of  the 
amount  for  which  the  shares  or  interests 
of  the  two  major  heirs  of  Mrs.  Sparrow 
are  liable  to  John  Chalfe  &  Sons,  grow- 
ing out  of  their  written  agreements  touch- 
ing the  cultivation  of  the  succession 
plantations  by  F.dward  Sparrow  and 
ChristoChatte,  administrators,  and  the  ad- 
vances made  and  supplies  furnished  by 
said  firm  for  the  purpose  of  said  cultiva- 
tion; and  (2)  for  the  adjustment  ol  any  in- 
debtedness of  all  the  heirs  of  Mrs.  Sparrow, 
for  advances  made  to  them  by  the  succes. 
sion,  or  by  Chris.  ChaHb,  administrator. 
When  the  case  went  down  to  the  court  be. 
low,  the  administrator  filed  his  fourth  pro- 
visional account  and  three  tableaux  of 
debts, — one,  ot  debts  due  by  the  succes- 
sion ;  one,  of  debts  due  by  the  heirs  to  the 
administrator  of  the  succession ;  one,  of 
debts  due  to  John  Chatfe  &  Sons  by  Ed- 
ward Sparrow,  for  which  the  two  major 
heirs  are  responsible  to  the  extent  of  their 
virile  shares  in  their  mother's  succession. 
This  last  Indebtedness  was  the  subject  of 
special  mention  and  reservation  in  each 
of  our  opinions  and  decrees  in  this  suc- 
cession In  89  La.  Ann.  696,  2  South.  Rep. 
601,  and  40  La.  Ann.  484, 4  South.  Rep.  618. 
In  those  cases,  all  questions  appertaining 
to  It  were  definitely  settled  except  that  of 
Its  amount ;  and  the  object  ot  this  appeal 
is  mainly  tor  that  purpose.  The  major 
heirs  oppose  the  account  and  the  first  and 
last  tableaux,  and  the  tutor  ot  the  minors 
opposes  the  second  tableau  and  the  ac- 
count on  various  grounds.  On  the  trial 
the  judge  a  quo  approved  and  homolo- 
gated the  account  and  second  tablean 
without  any  alteration,  rejected  the  first 
one  in  its  entirety,  and  amended  the  third 
so  as  to  fix  the  total  amount  due  John 
Chatte  ft  Sons  at  the  sum  of  $81,464.54,  cap- 
ital and  interest,  on  the  date  judgment 
was  rendered,  January  0,1890;  the  total 
amount  of  the  proceeds  of  the  crop  of  18S8, 
and  the  proceeds  ol  the  sale  of  Midland 
store,  less  the  amount  to  be  reserved  from 
the  latter  with  which  to  pay  its  creditors 
D.  G.  Tntt  ft  Co.  and  Orr  and  Llndsley  at 
the  sum  of  120,885.86;  and,  after  the  latter 
bad  been  deducted,  the  total  amount  of 
the  net  balance  due  that  firm  at  the  sum 
of  fl0,6lx.e9.  The  Judgment  fixed  the 
amount  of  the  one-third  due  by  Mrs.  Kate 
Foster  at  the  sum  of  $3,639.66,  and  that 
due  by  Mrs.  ITannie  Ashbridge  at  the  same 
amount,  and  ordered  the  administrator  to 
pay  said  sums,  respectively,  with  legal  In- 
terest thereon  from  date  ot  di>cree  to  the 
iutervenors,  as  the  heirs  ot  John  Chaffe, 
and  the  successors  In  title  of  John  Cliatfe 
ft  Sons,  out  of  their  respective  shares  or 
interests  in  the  succession.  It  further  or- 
dered the  administrator  to  pay  to  said  in- 
terveners the  said  proceeds  ot  the  crop  ot 
18R8,  on  account  of  their  claim  against  Ed- 
ward Sparrow,  as  {tdminlstratorot succes- 
sion plantations.  From  this  Judgment  all 
parties  have  appealed.  In  briefs,  vaiioua 
points  are  argued,  some  ot  which  have  al- 
ready  been  decided  in  our  previous  opin- 
ions, and  others  appertain  to  claimed 
items  of  increase  or  diminution  ot  the 
aforesaid  Judgment. 
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1.  Taken  In  the  order  stated,  the  firat 
question  presented  tor  consideration  ia 
whether  the  administrator  should  charge 
himself  with  $4,000  as  the  rental  value  of 
the  succession  plantations  for  the  year 
18S8,  or  is  $3,600,  as  chart;ed  in  the  account, 
the  full  amount  lor  which  helsliable.  The 
opponents  objected  to  the  introduction  of 
any  evidence  on  the  question  of  the  rental 
value  of  the  plantations  in  18S8,  on  the 
ground  that  our  opinion  in  39  La.  Ann.  Is 
les judicata.  The  judge  a  quo  overruled 
their  objection  and  admitted  evidence,  and 
opponents  reserved  a  bill  of  exceptions  to 
his  ruling.  We  think  the  judge  was  right 
in  so  rnlint;.  Our  decree  in  1887  could  not 
include  a  question  of  rents  In  1888.  It  did 
not,  either  in  terms  or  eBect,  attempt  to 
do  BO.  We  simply  held  "  that,  having  made 
no  effort  to  leaoe  the  plantations  under  bis 
administration,  he  Is  liable  for  the  rental 
value  of  the  same  during  the  time  that  he 
cultivated  them  for  his  own  account,  un- 
der the  law."  Considering  the  evidence, 
we  fixed  the  rent  of  the  three  plantations 
"at  the  sum  of  $4,000per  annum, subject  to 
deduction  for  taxes  levied  thereon."  At 
the  same  time  we  most  distinctly  recog- 
nized the  right  of  an  administrator  to  lease 
succession  property,  and  by  private  agree- 
ment, after  due  notice,  (39  La.  Ann.  703, 
704,2  Sonth.  Rep. 605;)  citing  Succession  of 
Richmond,  85  La.  Ann.  858;  Succession  of 
Myrick,  38  La.  Ann.  611.  In  this  case  the 
evidence  shows  thai  an  effort  was  made 
to  obtain  a  higher  price  for  them,  but 
that,  after  obtaining  an  order  of  court  to 
that  effect,  and  making  public  advertise- 
ment, $3,600  was  all  becouldobtainfor  the 
rent  of  the  three  plantations,  mules,  etc., 
appertaining  thereto,  and  this  sum  he  has 
collected,  and  charged  himself  with  on  his 
acconnt.  This  is  certainly  all  he  is  re- 
sponsible for,  and  the  court  below  correct- 
ly entertained  that  view,  and  homologated 
the  account. 

2.  On  the  first  tableau  of  debts  there 
appear  but  three  items.  No  complaint  is 
made  by  any  one  of  the  disallowance  of 
the  item  of  $964  in  favor  of  Stevenson  and 
May,  and  opponents'  objection  to  which 
was  that  same  had  been  previously  al- 
lowed on  a  former  account,  (a)  Of  the 
second  item.  It  being  an  amount  ($1,609.- 
45)  claimed  as  being  2J^  per  cent,  commis- 
sions on  $64,378.55,  as  the  net  value  of  the 
succession,  the  administrator  says  that  he 
does  not  demand  the  payment  now,  but 
merely  desires  that  the  amount  be  liquidat- 
ed and  determined  at  this  time,  in  order 
to  prevent  future  litigation  and  addition- 
al expense.  On  the  other  hand,  the  oppo- 
nents'contention  is  that  this  is  matter  for 
determination  on  final  account.  In  the 
view  of  the  opponents  we  concur.  On  the 
trial  of  annual  or  provisional  accounts 
the  questions  are  (1)  what  revenues  or 
other  moneys  has  the  administrator  re- 
ceived? and  (2)  what  sums  has  he  dis- 
bursed? On  the  trial  of  a  final  account 
the  questions  are  (I)  what  property  and 
values  of  all  kinds  passed  under  adminis- 
tration; and  (2)  has  the  administrator 
faithfully  administered  the  succession,  ac- 
counted for  all  he  received,  and  Is  he  enti- 
tled to  adischarge?  At  this  time  thecourt 
will  not  examine  and  decide  what  amount 


of  compensation  he  is  entitled  to  receive. 
This  identical  question  was  argued  and 
decided  when  the  succession  was  last  be- 
fore us,  and  we  said :  **  Theadminlstratton 
is  not  yet  closed,  and  we  do  not  think 
that  the  succession  should  now  be  taxed 
with  the  entire  commissions.    These  are 
only  properly  exigible  upon  a  final  settle- 
ment, to  be  adjusted  in  the  final  account." 
40  La.   Ann.   492,  4  South.   Rep.  518.    We 
can  discover  no  useful  purpose  that  would 
be  subserved  by  taking  up  and  deciding 
the  question  of  the  administrator's  right 
to  commissions  confessedly  before    they 
are   exigible.     Non   constat   that,  when 
they  become  exigible,  any  opposition  will 
be  made  to  their  allowance:  orthatsome- 
thing  might  not  occur  between  the  judg- 
ment and  final  account  which  would  ren- 
payment  impossible.     Altogeth- 
er, we"HM]}k  It  advisable  that  the  whole 
matter  shoMdbe  postponed  to  the  final 
account.    (6)  Ofr<the  third  item,  it  being 
an  amount  of  $25iT> claimed  by  J.  E.  Ran- 
sdell,  attorney  for  t"fi«kadmlnistrator,  as 
due    for    professional    flSfvicee    rendered 
since  the  death  of  J.  W.  l*S|ntgomery,  in 
June,  18S8,  the  contention  of  tibe  adminis- 
trator being  that  his  services  i^ve  been 
valuable  to  the  succession, and  tOWit  of  op- 
ponents, that  they  are  covered!^,  ai^d 
embraced  in, the  amount  awarded  ijtefavor 
of   the   pre-existing   law   partnersbilP   **' 
Montgomery   &    Ransdell,   of    which 
claimant  was  a  member,  in  our  last  oplnRP"> 
(40  La.  Ann.  491,  492,  4  South.   Rep.  513g.) 
after  stating  theamountclaimed  to  be 
017.05,  less  the  amount  paid  of  $900,  lea^ 
Ing  the  balance  of  $4,170.05,  we  said : 
fee   of   Montgomery  &  Ransdell   ■vr&a  re- 
duced to  $2,862,  and,  adding  the   $900   al- 
ready paid,  made  It  $3,762.75.  "    "  We  have 
carefully  examined  the  record,  and  consid- 
ered the  proceedings  with  special  reference 
to  making  a  just  estimate  of  the  services 
rendered  by  these  gentlemen,  and'we  think 
they  should  be  allowed  a  fee  of  $3,250.  and 
deducting  the$900  received  by  them  woald 
leave  a  balance  due  them  of  $2,350;  this 
to  include  services  rendered  and  to  be  ren- 
dered in  the  settlement  of  the  succeBslon,  " 
etc.    This  is  plain  enough,   and    enti rely- 
free  of  ambiguity;    but  counsel    in    brief 
cites  nsto  thephraeeologyemployed  in  our 
decree,  and  invokes  it  as  being  decisive   of 
the  question  in  his  favor.    It  is  as  follows, 
viz.:    "That    the   fee    of    Montgomery    & 
Ransdell  be  fixed  at  $3,250.00,  subject  to  a, 
credit  of  $900  already   paid,  leaving?    l»al- 
ance  of  $2,.350  due. "    Hence  be  Insisls  that 
the  opinion,  or,  rather,  the  decree,  did  not 
fix  the  amount  of  fees  of  counsel  for  future 
services,  and  his  claim  Is  well  founded. 
But  we  do  not  regard  the  word    "due** 
as  exercising  control  over  the  opinion  and 
the  remainder  of  the  decree,  as  bofh    the 
opinion  and  first  part  of  decree  fix  the  sum 
alike,  viz.,  $3,250,  less  $900,  leaving  a  bal- 
ance of  $2,350.    Wecanseeno  Inconsistency 
between  the  statement  in  the  opinion  -that 
this  sum  "to  Include  services  rendered  and 
to  be  rendered  In  the  settlement  of  the  suc- 
cession, "  and  that  in  the  decree  ot    92,350 
due.    It  may  be  questionable,  or  even.   Il- 
legal, if  you  will,  for  the  full  amount:    of 
attorneys'  fees  to  be  awarded  before    bla 
services  have  been  fully  rendered  euid    "ttie 
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Buccession  wonnd  up ;  yet,  i(  neither  the 
administrator,  heirs,  or  other  creditors  do 
not  complain  of  such  an  allowance  hav- 
ine  been  made,  that  Is  the  end  of  the  con- 
troversy. But,  however  that  may  be,  we 
are  not  disposed  to  regard  with  favor  an 
argument  of  that  kind  In  behalf  of  an  ad- 
ditional allowance.  Having  Thus  dis- 
posed of  all  the  Items  which  figure  on  the 
first  tableau  of  debts,  we  find  the  Judg- 
ment of  the  Judge  a  quo,  rejecting  all,  to  be 
correct,  and  approve  of  his  decree  in  that 
partlcalar. 

S.  On  the  second  tableau  of  debts  there 
appear  only  three  debts  enumerated  as  be- 
ing due  by  the  heirs  of  Mrs.  Sparrow  to 
Chaffe.  adminlHtrator,  viz.:  Amount  ad- 
vanced to  Kate  FoRter,  f4,487.25;  ditto  to 
Fannie  Ashbrldge,  f  2,105 ;  ditto  to  minors 
Decker,  ^4,018.84.  The  vouchers  correspond- 
ing therewith  disclose  that  these  sums  are 
made  up  of  cash  and  drafts  of  the  different 
parties  on  the  administrator,  which  were 
paid  by  him  during  the  years  1883,  (latter 
part,)  1884, 1886,  and  1886,  and  since.  Nei- 
ther of  the  major  heirs  opposed  the 
amounts  charged  to  them  respectively, 
and  hence  the  only  question  is  with  re- 
gard to  the  charges  against  the  two  min- 
ors, Mary  and  Kate  Decker.  Their  tutor 
Insists  that  it  Is  not  competent  for  the  set- 
tlement to  be  made  in  the  succession  of 
their  grandmother,  on  an  administrator's 
account,  but  that  it  should  be  referred  to 
him,  as  tutor,  for  allowance  or  rejection, 
and  settlement  thereof  in  the  tutorship. 
He  further  contends  that,  as  no  debt  can 
be  made  against  minors  in  excess  of  their 
revenues,  without  the  authority  of  a  family 
meeting,  (Rev.  Civil  Code,  art.  350,)  there 
is  no  legal  reason  for  the  enforcement  of 
the  administrator's  demand  against  them. 
In  our  opinion  in  89  La.  Ann.  706,  2  South. 
Bep.  507,  we  expressed  our  views  in  regard 
to  a  part  of  this  claim  thus :  "  It  appears 
from  the  record  that,  since  his  appoint- 
ment, the  present  administrator  has  also 
furnished  the  means  necessary  for  the 
maintenance  and  for  the  schooling  of  the 
minors,  Mary  and  Kate  Decker,  and  that, 
as  they  were  without  a  tutor  from  Au- 
gust, 1883,  to  the  latter  part  of  1886,  the 
funds  were  Intrusted  to  Mrs.  Foster,  who 
had  kindly  taken  charge  of  the  two  mi- 
nora. All  these  proceedings  were  irregular, 
and  were  carried  on.  outside  of  the  law; 
but  they  were  manifestly  prompted  by 
laudable  feelings,  and  considerations  of 
fairness  and  of  humanity,  for  which  the 
administrator  should  not  be  made  to  suf- 
fer, it  by  any  legal  means  he  can  obtain  re- 
Imbnrsement.  We  therefore  deem  It  our 
duty  to  reserve  ♦  ♦  •  the  rights  of  the 
administrator  to  demand  reimbursement 
of  all  sums  advanced  by  him  to  the  two 
beirs  aforesaid,  as  well  as  for  similar  ad- 
-vances  made  to  the  minors,  Mary  and 
Kate  Decker."  An  examination  of  the  rec- 
ord discloses  that  all  items  prior  to  the 
]4th  of  July,  1887,  were  charged  to  Mrs. 
Kate  Foster,  and  those  subsequent  to 
that  date  to  C.  S.  Wyley,  tutor.  His  op- 
position denies  the  correctness  of  only 
those  items  which  are  charged  to  Mrs. 
Foster,  and  which  aggregate  $2,188.84; 
but  it  admits  the  recdpt  of  the  remainder, 
of  f  1,830,  and  the  liability  of  his  wards 


therefor.  Hence  it  is  clear  that  the  whole 
question  Is  remitted  to  this  succession  set- 
tlement, and  that  It  is  narrowed  to  the 
amount  of  money  the  administrator  ex- 
pended for  their  account.  Wecan  perceive 
no  objection  to  this  mode  of  proceeding,  as 
the  account  and  two  of  the  tableaux  con- 
cern the  minors,  and  their  interests  are  still 
united  with  those  of  the  major  heli*s  in  the 
succession ;  and  it  Is  quite  as  much  a  mat- 
ter of  Justice  to  the  administrator  that 
their  liability  to  him  for  advance  pay- 
ments made  on  their  Inheritance  should  be 
a.djusted  in  the  succession,  as  payments  so 
made  to  the  major  heirs.  The  proof  fully 
satisfies  us  that  Chaffe,  administrator, 
made  the  advances  stated  in  the  tableaux, 
and  that  the  shares  or  interests  of  the 
minors  are  liable  therefor,  there  being  no 
proof  in  the  record  to  show  that  the  sum 
expended  excluded  their  revenues. 

4.  Before  we  undertake  the  discussion  of 
the  account  of  John  Chafle&  Sons  against 
Edward  Sparrow,  as  administrator  of  the 
plantations  of  Mrs.  Minerva  Sparrow's 
succession,  a  brief  view  of  its  stHtiis,  as  it 
appears  in  our  decisions,  will  be  necessary. 
During  Gen.  Sparrow's  administration  of 
bis  wife's  succession,  between  the  date  of 
her  death,  in  December,  1879,  and  the  date 
of  his,  in  July,  1883,  he  conducted  with 
that  firm  all  of  his  financial  transactions. 
On  account  of  those  dealings,  that  firm 
preferi-ed  against  her  succession  a  large 
claim,  the  correctness  of  which  had  been 
acknowledged  by  Sparrow  Just  before  bis 
death.  In  July,  1883,  Christopher  Chaffe 
became  administrator,  and  continued  the 
administration  and  the  affairs  of  the 
plantation.  Just  as  they  bad  beenmana.ged 
by  his  predecessor.  In  1885  be  filed  an  ac- 
count and  tableaux  of  debts,  on  which  the 
claim  of  his  firm  figured,  at  the  debit  of 
the  succession,  for  the  sum  of  $27,466.68,  as 
due  at  the  date  of  Gen.  Sparrow's  death. 
They  were  opposed,  and,  on  appeal,  we 
held  that  the  administrator  must  be  con- 
sidered and  'treated  as  having  operated 
the  plantations  of  the  Bucceesion  for  his 
individual  account,  with  the  authoriza- 
tlon  of  the  major  heirs;  and,  as  such,  re- 
sponsible for  the  revenues  thereof,  and 
chargeable  therewith.  We  also  held  that 
John  Chaffe  &  Sons  were  not  tbe  creditors 
of  Mrs.  Sparrow's  succession,  but  of  Gen. 
Sparrow,  as  the  administrator  of  the  suc- 
cession plantations,  and  that  Mrs.  Foster 
and  Mrs.  Ashbridge,  major  heirs,  were 
bound,  under  their  written  agreements, 
each  for  one- third  of  that  debt,  to  the  ex- 
tent of  their  respective  virile  shares  in 
their  mother's  succession.  On  account  of 
tbe  mixed  character  of  these  transactions, 
and  the  peculiar  relations  of  the  parties,  It 
was  thought  proper  that  this  account  of 
John  Chaffe  &  Sons  should  be  liquidated 
and  settled  In  the  succession,  and  contra- 
dictorily with  Chaffe,  administrator; 
therefore.  It  was  ordered  by  the  court  that 
the  administrator  should  apply  the  net 
proceeds  of  the  1883  crop  (which  was  at 
that  time  standing  at  the  credit  of  the 
succession)  to  the  credit  of  John  Chaffe  & 
Sons.  But,  upon  an  examination  of  their 
accounts,  it  was  ascertained  to  be  a  fact 
that  in  February,  1880,  there  was  at  the 
credit  of  Mrs.  Minerva  Sparrow  with  them 
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thesamof  fll,4{>1.61,  and  that  tbeyfaeld 
her  mortgage  notes  for  $11,051.32;  and 
that,  instead  of  applying  that  snm  to  the 
extinguishment  of  said  notes,  they  incor- 
rectly Imputed  it  to  her  credit  on  their  ac- 
count. We  thought  thla  to  be  illegal,  and 
Imputed  that  balance  to  the  discbarge  of 
Mrs.  Sparrow's  notes,  and  gave  her  suc- 
cession ci'edit  for  the  resulting  balance  of 
¥400.29.  This  resulted,  of  course,  In  a  cor- 
responding increase  of  JohnCbafte  &  Sons' 
account  by  that  amount  when  the  cause 
went  down  to  the  lower  court  for  a  trial 
of  the  questions  remaining  in  suspense, 
and,  in  pursuance  of  our  express  reserva 
tlon,  the  administrator  filed  an  additional 
account,  and  two  tableaux  of  debts,  on 
which  the  account  of  John  (Jbafte  &  Suns 
was  restated,  and  the  amount  fixed  at 
$42,000,  and  one-half  charged  to  each  of 
tJie  ma]or  heirs.  These  were  opposed,  and 
on  the  trial  it  was  held  by  the  district 
Judge  that  no  proof  was  admissible  in  ref- 
erence to  this  account,  and  we  decided  that 
his  ruling  was  erroneous,  and  again  re- 
manded the  case  for  the  purposes  stated 
above,  and  directed  the  Judge  to  admit  the 
rejected  testimony.  On  the  return  of  the 
case  to  the  lower  court,  the  issues  and 
pleadings  were  reformed,  and  disposed,  as 
stated  in  the  beginning  of  this  opinion, 
(a)  As  stated  in  transcript  and  brief  of 
John  Cbafte  &  Sons,  their  account  stands 
thus,  viz. : 

Balance  due  July  6, 1888 t27,4(S6  68 

To  amount  paid  on  mortgage 11,461  01 

"  interest  on  last,  to  July  6th,  1883.. ..     8,081  75 

Aggregating C12,000  04 

Opponents  not  only  deny  and  vigoruusly 
resist  this  additional  charge  of  fll,451.61, 
with  interest,  but  also  the  whole  claim  of 
John  Cbaffe  &  Sons.  On  the  trial  their 
counsel  admitted  thatin  theaccount  there 
was  erroneously  charged,  as  a  debit,  the 
sum  of  $2,974.51,  and  that  that  same  was 
a  debit  of  A.  M.  Ashbridge,  the  husband  of 
one  of  the  major  heirs  and  opponents,  and 
should  be  deducted.  Said  sum,  with  inter- 
est to  July  5, 1883,  aggregated  $3,733.52, 
and  when  credited  on  the  account  there 
was  left  a  balance  due  of  $38,266.62.  Orig- 
inally there  was  also  a  personal  del>t  of 
Gen.  Sparrow  charged  up  in  their  account, 
but  the  proof  shows  that,  upon  holding  a 
conference  with  him  upon  the  subject,  same 
was  credited  back  again,  and  completely 
eliminated  therefrom.  From  what  is  re- 
cited in  the  preceding  part  of  this  para- 
graph on  the  subject.  It  Is  manifest  that 
the  sum  of  $11,461.61,  with  interest,  was 
correctly  charged  into  the  account  again, 
and  properly  figures  as  an  additional  deb- 
It  against  Gen.  Sparrow,  because  John 
Cbalfe  &  Sons  had  improperly  given  him 
credit  for  Just  that  amount  of  Mrs.  Spar- 
row's personal  funds,  which  where  in  their 
hands  before  her  husband  was  appointed 
administrator  of  her  succession.  Having 
thus  withdrawn  that  amount  of  credit, 
there  must  necessarily  be  a  corresponding 
amountof  the  debit  against  Gen. Sparrow. 
We  think  the  account  has  been  correctly 
restated  at  the  figures  above  given.  The 
proof  fully  satisfies  us  of  the  correctness 
of  the  demand.  All  of  the  accounts  are 
before  us  in  the  original,  and  to  them  are 


appended  the  original  depositions  of  the 
three  members  of  the  firm,  which  were 
taken  In  1886,  and  have  since  that  date 
been  on  file  in  the  wortnaria,  and  have 
been  previously  submitted  to  this  court 
for  examination.  Those  witnesses  were 
submitted  to  a  rigorous  cross-examina- 
tion by  the  opponent's  present  counsel, 
who  have  tailed  to  produce  any  counter- 
vailing evidence.  They  each  testily  to  the 
correctness  of  each  and  every  item  of  the 
accounts,  and  upon  their  uncontradicted 
evidence  we  feel  warranted  in  approving 
and  allowing  it  for  the  balance  claimed  of 
$38,266.62,  with  legal  interest  from  July 
6, 1883.  lb)  Counsel  for  opponents,  bow- 
ever,  insist  that  the  account  of  John 
Cbaffe  &  Sons  is  not  for  strict  plantation 
supplies,  a  large  part  of  the  advances 
made  having  been  for  Gen.  Sparrow's  in- 
dividual uses,  and  that  of  the  minors,  and 
that  they  ara  not  chargeable  therewith. 
They  point  to  Gen.  Sparrow's  certificate 
approving  those  accounts  as  confirmation 
of  their  charges.  Indorsed  upon  a  paper 
which  is  annexed  to  their  accounts,  and 
the  accompanying  depositions,  is  a  certifi- 
cate, in  which  he  approves  those  rendered 
prior  to  the  4th  of  August,  1882,  and  in 
which  it  is  stated  that  "the  charges  made 
therein  for  supplies  furnished  and  ad- 
vances made  to  enable  [blm]  to  carry  on 
and  administer  said  plantations  are  cor- 
rect, and  were  used  In  that  way,  except 
that  a  small  part  thereof,  not  exceeding 
one-sixth,  [if  that  muchj  was  expended 
for  the  necessary  support  of  the  heirs  of 
Mrs.  Sparrow,  and  [were]  so  expended  by 
their  request,  and  with  their  consent  that 
the  crops  of  the  place  should  be  used  by 
me  In  the  payment  thereof. "  (Italics  ours.) 
On  that  date  the  total  amount  of  John 
Cbaffe  &  Sons' nccountapproximated  $21,- 
OOU,  and  was  only  increased  during  the 
succeeding  year  by  about  $6,000.  But 
there  is  no  proof  as  to  the  application  of 
the  last-named  advances,  and  there  is  no 
question  of  opponents'  liability  for  their 
proportionate  shares  of  two-thirds  of  the 
$21,000,  under  the  very  terms  of  the  certifi- 
cate which  opponents  Invoke,  although  it 
might  have  been  questionable  under  those 
of  their  original  agreements.  And  we  re- 
gard them  equally  bound  for  the  amounts 
advanced  to  and  consumed  by  the  two 
minors,  who  had  at.the  time  no  tutor,  and 
were  living  in  the  family  domicile.  The 
major  heirs,  by  virtue  of  their  written 
agreements,  came  under  a  similar  obliga- 
tion to  John  Cbaffe  &  Sons  as  Gen.  Spar- 
row did, — even  a  greater  one,  because  a 
large  portion  of  the  supplies  and  advances 
thus  made  was  expended  and  used  for 
their  support,  schooling,  and  maintenance, 
and  that  of  their  nieces,  with  their  knowl- 
edge and  acquiescence.  Bound  as  they 
were  to  John  Cbaffe  &  Sons,  and  co-oper- 
ating as  they  were  with  their  father,  in 
The  management  of  the  plantations  of 
thelrmother'8  succession,  they  were  bound 
to  have  been  aware  of  the  necessities  of 
the  minors,  and  must  be  held  to  have  con- 
sented to  and  acquiesced  in  what  Gen. 
Sparrow  permitted  to  be  done,  and  can- 
not be  allowed  to  shield  themselves  from 
the  full  measure  of  their  responsibility  for 
his   indebtedness   on   that   account,    (o) 
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Opponents  specially  disavow  any  respon- 
sibility for  any  obligation  of  Gen.  Spar- 
row, arising  out  of  his  commercial  enter- 
prise in  the  way  of  a  store  on  Midland 
plantation;  and  at  the  same  time  they  re- 
sist the  demands  of  D.  6.  Tutt  &  Co.  and 
of  Orr  and  Llndsley  to  be  paid  the  amount 
of  their  respective  claims  from  the  pro- 
ceeds thereof.  It  appears  from  the  record 
that  the  store  in  question  was  sltnated  on 
the  Midland  plantation,  it  bein^  one  of  the 
three  belonging  to  Mrs.  Sparrow's  sac- 
cession,  and  from  It  advances  of  supplies 
were  made  to  it,  and  to  the  two  others, 
and  the  laborers  and  employes  on  each. 
This  store  was  operated  by  the  employes 
of  Gen.  Sparrow,  and  supplied  by  John 
Chatfe  &  Sons  In  great  part.  U.  O.  Tutt 
&  Co.  and  Orr  and  Lindsley  also  furnished 
it,  in  part,  and  the  claims  presented  are 
for  advances  made  to  It.  This  store 
formed  an  important  ingredient  in  the  ad- 
roiDtstration  of  these  plantations,  and  we 
think  the  district  Judge  correctly  treated 
the  proceeds  thereof  as  forming  a  part  of 
the  assets  to  be  used  in  affecting  a  settle- 
ment of  John  Chaffe  &  Sous'  account.  In 
so  doing,  he  could  not,  with  Justice  or 
propriety,  have  disregarded  the  demands 
of  other  opponents  for  a  share  thereof. 
The  Judgment  fixes  the  amount  of  the  pro- 
ceeds of  Midland  store  at  fl  ,640.76,  and  de- 
ducts therefrom  f  643.27  as  the  amount  due 
D.  G.  Tutt  &  Co.,  and  ^454.96  as  the 
amount  due  Orr  and  Lindsley,  and  allows 
the  balance  of  $643.79  as  credit  on  the  ac- 
count of  John  Chaffe  &  Sons.  The  sums 
dne  D.  G.  Tutt  &  Co.  and  Orr  and  Linda- 
ley  are  not  to  be  paid  over  to  them,  but 
are  to  be  retained  in  the  hands  of  the  ad- 
ministrator for  payment  indue  course  of 
law.  Under  the  circumstances,  nothing 
else  could  have  been  done. 

6.  The  next  important  question  to  de- 
termine is  the  amount  of  the  net  proceeds 
of  the  crop  of  1882i,  which  was  produced  on 
the  succession  plantations,  partly  under 
the  admlustration  of  Edward  Sparrow 
and  partly  under  that  of  Chaffe.  While 
it  is  true  that  Christopher  Chaffe  was  a 
member  of  the  firm  uf  John  Chaffe  &  Sons 
at  the  same  time  he  was  administrator 
of  the  succession,  yet  the  proceeds  of  that 
crop  stood  to  bis  credit  as  administrator 
on  the  books  of  John  Chatfe  &  Sons,  and 
were  not  under  their  dominion  or  con- 
trol. For  the  purpose  of  facilitating  set- 
tlement, and  speeding  the  trial  of  the  ac- 
count, the  heirs  of  John  Chaffe,  who  de- 
parted this  life  in  October,  18S8,  and  the 
successors  In  title  of  John  Chatfe  &  Sons, 
filed  an  intervention,  to  which  the  oppo- 
nents excepted  on  various  g^rounds.  We 
are  of  opinion  that  the  district  Judge  prop- 
erly permitted  It  to  be  filed,  as  it  tended 
to  subserve  the  purposes  enumerated,  and 
was  in  furtherance  of  the  reservations 
made  In  our  previous  decrees. 

The  net  proceeds  of  the  crop  of  1883  are 
stated  In  the  tableau  under  discussion  to 
be  $13,Ki3.83,  inclusive  of  the  stock  of  mer- 
chandise in  Midland  store;  and  deducting 
this  amount  from  the  $42,000.04,  represent- 
ed to  be  dne  John  Chaffed  Sons,  and  there 
is  remaining  a  balance  in  their  favor  of 
$28,047.20.  As  before  stated,  the  Judgment 
appealed  from  increased  the  amount  to 


$20,293.06,  including  the  proceeds  of  mer- 
chandise in  Midland  store  already  consid- 
ered. The  decree  does  not  furnish  us  any 
data  on  which  this  amount  is  ascertained, 
but  a  comparison  made  of  the  judgment 
with  the  items  enumerated  on  the  tableau 
shows  that,  in  order  to  reach  this  esti- 
mate, the  Judge  a  quo  must  have  necessa- 
rily rejected  many  of  them.  This  seems  to 
be  conceded  by  counsel  on  both  sides,  in 
their  briefs.  Taking  these  admissions  in 
to  consideration,  we  will  discuss  the  re- 
jected items:  (a)  The  "pay-rolls  of  J.  A. 
Gary,  $700.08. "  The  proof  showstbatGary 
was  manager  on  the  Arlington  and  Hope- 
well plantations,  belonging  to  the  sncces- 
slon  during  the  year  1888,  and,  as  such, 
was  charged  with  the  settlement  of  the 
accounts  of  laborers,  and  the  payment  of 
their  wages.  For  this  purpose  Chaffe,  ad- 
ministrator, placed  the  necessary  funds  in 
the  hands  of  an  agent  on  the  premises, 
who  furnished  the  plantation  manager, 
as  needed,  and  he  made  payments  to  the 
laborers  on  pay-rolls,  and  they  were  in 
turn  surrendered  to  theagent  as  vouchers. 
Every  week  the  manager  prepared  pay- 
rolls, certified  to  their  correctness,  and 
frum  the  agent  received  the  requisite  sum 
of  money  to  make  his  settlements.  These 
pay-rolls  were  offered  and  filed  in  evidence 
wlthoutobjectlon,and  otherconflrmatory 
proof  was  made  of  the  expenditure  of  the 
money  by  the  administrator,  and  that 
same  was  furnished  by  John  Chatfe  &  Sons. 
The  only  objection  urged  m  argument  is 
thattbequaiitum  of  evidence  is  insuflBclent 
to  charge  opponents.  The  testimony  of- 
fered was,  manifestly,  all  that  was  attain- 
able. Gary  was  non  est  Invoatus,  and 
after  the  lapse  of  six  years  it  would  have 
been  an  utter  impossibility  to  have  ob- 
tained the  testimony  of  the  laborers  them- 
selves. We  think  the  proof  of  this  item  is 
ample,  and  that  it  was  incorrectly  disal- 
lowed, {b)  Balance  of  salarv  of  E.  N. 
Davis,  as  overseer  in  1882,  $1,481.96.  It 
appears  that  Davis  had  been  for  several 
years  general  manager  of  the  succession 
plantations  while  under  the  management 
of  Gen.  Sparrow,  and,  when  Chatfe  was 
qualified  and  took  charge,  be  ascertained 
this  balance  to  be  due  him  on  account  of 
the  previous  year,  and,  not  questioning 
its  correctness,  paid  it  from  the  proceeds  of 
the  1883  crop.  "The  general  complaint  made 
by  opponents  of  this  item  is,  not  of  its 
amount,  but  of  the  fact  that,  same  having 
been  an  item  of  credit  in  favor  of  Gen. 
Sparrow  in  1882,  it  could  not  be  paid  from 
the  crop  of  1883,  as  that  alone  is  matter 
for  our  consideration.  We  think  the  proof 
is  abundant  of  the  amount  being  due,  and 
of  Its  having  been  paid  by  Chaffe,  adminis- 
trator. When  he  took  charge  of  the  suc- 
cession it  was  at  Gen.  Sparrow's  special 
request.  He  was  not  at  that  timeadvised, 
nor  for  several  years  thereafter,  that  the 
control  and  administration  of  these  plan- 
tations did  not  constitute  a  part  of  his 
administration  of  the  succession,  and  that 
of  his  predecessor  In  ofilce.  He  bad  the 
impression  that  his  administration  was 
but  a  continuation  of  that  of  Gen.  Spar- 
row, and  doubtless  supposed  that  any 
preferred  claims  on  the  crop  like  that  of 
an  overseer's  wages  could  be  with  pro- 
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priety  paid  from  the  proceeds  of  the  crop 
of  1882  or  1883,  Indifferently,  as  his  services 
extended  to  both,  though  ander  different 
administrators  of  the  same  succession. 
Notwithstanding  he  was  In  error  in  this 
assumption,  yet  the  management  and  su- 
perintendence of  Gen.  Sparrow  continued 
until  the  5th  of  July,  1883,  or  lor  one-half 
of  the  year,  and  he  was  the  absolute  own- 
er of  the  whole  of  the  crop  of  that  year. 
There  is  no  question  of  the  fact  that,  un- 
der their  written  agreements,  the  major 
heirs  were  absolutely  bound  tor  all  the 
legitimate  and  proper  expenses  of  the  cul- 
tivation of  that  crop,  which  Gen.  Sparrow 
contracted,  and  for  those  of  previous 
years.  "What  justice  is  there,  then,  in  the 
demand  of  opponents  that  John  Chaffe  & 
Sons  and  Chaffe,  administrator,  shall  lose 
this  sum,  because  it  was  not  technically  a 
debt  of  the  crop  of  1883,  notwithstanding 
it  is  one  for  which  Gen.  Span-ow  and  they 
were  legally  bound?  None.  It  is  our 
opinion  that  this  debt  should  have  been 
allowed, and  that  the  judge  a  quo  erred  in 
rejecting  it.  (c)  Rent  of  1883,  $2,000.  Un- 
der our  decree  in  39  La.  Ann.,  we  held  that 
the  administrator,  Chaffe,  was  chargeable 
with  the  rental  value  of  the  plantations 
of  the  succession,  at  f4,000  per  annum 
from  the  date  of  his  appointment,  and  he, 
accordingly,  charged  himself  with  $2,000, 
on  his  1888  account,  for  one-half  of  the 
year  1883.  Mow  bis  claim  is  that,  having 
paid  this  sum  for  the  account  of  Gen. 
Sparrow,  and  the  heirs  joinly,  he  is  en- 
titled to  reimbursement  out  of  the  crop, 
for  the  net  balance  of  which  they  are  to 
recover  credit.  This  is  so  manifestly  just 
and  correct  that  argument  seems  unneces- 
sary to  strengthen  ana  support  it.  Had 
the  crop  of  that  year  been  equally  appor- 
tioned between  Gen.  Sparrow  and  Chris- 
topher Chaffe,  individually,  his  claim 
would  have  been  unfounded.  But  this  is 
not  the  case.  The  whole  crop  goes  to  the 
credit  of  Gen.  Sparrow's  account,  and  it 
must  be  charged  with  this  part  of  the 
rent.  This  item  was  incorrectly  disal- 
lowed, also,  id)  Commissions  for  admin- 
istrator of  2%  per  cent,  on  proceeds  of 
crop  of  18!^,  amounting  in  gross  to  $38,- 
092.07,  and  aggregating  $972.30.  While  the 
administrator  was  put  to  large  expense 
and  trouble  in  the  management  of  this 
property, he  was  notadministrator^tioacf 
boc\  only  a  negottorum  geator.  His  firm 
was  the  recipient  of  the  crops,  and  sold 
them  on  usual  terms.  He  wa.8  the  admin- 
istrator of  the  remainder  of  the  succession 
property,  and  will  be  entitled  to  commis- 
sions as  such  on  final  settlement.  Various 
other  intermediate  agents  and  assistants 
were  in  his  employ,  and  engaged  in  the 
cultivation  of  the  crop;  yet  it  is  not  right 
for  his  services  to  go  wholly  unrewarded, 
and  we  think  that  his  supervision  and  care 
of  the  crop  for  one-half  of  the  year  1883 
should  entitle  the  administrator  to  some 
allowance,  and  we  therefore  flz  his  com- 
pensation at  $300,  and  to  that  amount  his 
demand  is  reduced,  (e)  Vouchers  Nos.  284 
and  180  for  the  aggregate  amount  of 
$191.32  were  withdrawn  by  the  adminis- 
trator, and  appropriate  allowance  was 


made  on  the  tableaux  and  Judgment,  if) 
The  judge  a  quo  Increased  the  debits  of  the 
administrator  by  charging  him  with 
$733.33  for  cotton  seed  of  the  crop  of  1888, 
used  In  the  crop  of  1884,  and  for  corn  like- 
wise employed,  valued  at  $996,  the  two 
items  aggregating  $1,730.08.  An  examina- 
tion of  the  evidence  on  the  subject,  leaves 
our  minds  in  doubt.  After  the  lapse  of  so 
many  years,  it  is  quite  impossible  for  wit- 
nesses to  testify  with  ficcuracy  as  to  de- 
tails of  plantation  expenditures;  and  it  is 
equally  as  much  so  for  courts  of  justice  to 
render  accurate  Judgments  on  their  evi- 
dence. Hence,  an  appellate  tribunal  must, 
of  necessity,  rest  its  judgment  on  the  opin- 
ion of  the  judge  below,  who  knows  the 
witnesses,  and  heard  them  testify.  There- 
fore, we  will  not  disturb  bis  Judgment  in 
this  particular. 

This  completes  our  record  of  tbeaccount 
and  tableaux.  There  are  some  other  mat- 
ters adverted  to  in  the  oppositions,  which 
we  have  not  considered  germane  to 
provisional  account,  and  have,  for  that 
reason,  passed  them  by  without  notice; 
but  we  will  fully  reserve  their  right  on  the 
trial  of  the  administrator's  final  account. 
The  Judgment  must  be  amended,  so  as  to 
conform  to  the  views  herein  expressed. 

It  is  therefore  ordered  and  decreed  that 
the  judgment  appealed  from  in  the  follow- 
ing particulars,  viz. — First.  Soastocharge 
to  and  deduct  from  the  amount  fixed  by 
the  Judgment  as  the  net  proceeds  of  the 
crop  of  1883  the  following,  viz: 

(n)  The  pay-rolls  of  Oarv < $  700  OS 

(b)  Balance  of  Davis' salary 1,48196 

ic)  One-half  ISSSrent 2,000  00 

(a)  Commission  on  188SI  crop 800  OO 

Aggregating tl,483  04 

—resulting  in  a  net  crop  balance  In  the 
hands  of  Chaffe,  administrator,  of  $16,- 
353.81  for  the  year  1883.  Second.  So  as  to 
fix  the  net  balance  of  Edward  Sparrow's 
indebtedness  to  John  Chaffe  &  Sons,  as  of 
date  July  4,  1883,  at  $38,266.52,  subject  to 
a  credit  of  the  amount  fixed  herein  above 
as  the  net  balance  of  1883  crop,  whereby 
a  final  balance  in  their  favor,  and  against 
Edward  Sparrow,  as  administrator  of  the 
succession  plantations  from  December, 
1879,  to  July4, 1888,  is  produced,  of  $21,- 
912.71,  on  which  legal  interest  is  to  be 
computed  from  the  4th  day  of  July,  1883, 
to  date  of  pa.Tment.  Third.  So  as  to  fix 
the  amount  for  which  each  one  of  the 
shares  or  Interests  of  the  major  heirs,  Mrs. 
Kate  Foster  and  Mrs.  Fannie  Ashbrldge, 
respectively,  are  bound,  at  the  sum  of 
$7,304.23,  with  like  interest  as  last  and 
from  same  date;  that  sum  being  one-third 
of  the  net  balance  due  by  General  Edward 
Sparrow.  It  is  finally  ordered  and  decreed 
that  these  sums  shall  be  by  the  adminis- 
trator reserved  out  of  their  respective 
shares  in  the  succession,  on  final  settle- 
ment, and  by  him  paid  to  John  Chaffe  & 
Sons.  That  in  all  other  respects,  the  Judg- 
ment appealed  from  be  aSirmed,  and  the 
costs  of  appeal  be  taxed  against  oppo» 
nents  and  appellants. 

Behearlng  refused. 
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(42  I/s.  Ann.  sn) 

Sncceesion  of  Casb. 

(SupreiM  Court  of  Louisiana.    April  7, 1890. 
4&  La.  Ann.) 

ToTowo    RmtoTtii— ABfiinTfTi  tbom  Stati — Juxs- 
DionoN. 

1,  Where  the  tutor  and  the  minors  permanent- 
ly leave  the  state  and  aoquire  a  residence  in  an- 
other state,  the  tutorship  is  ended. 

2.  In  such  a  case  the  courts  of  this  state  have 
no  jurisdiction  of  a  suit  to  remove  the  tutor. 

8.  The  domicile  of  the  minors  being  that  of  the 
tutor,  the  jurisdiction  in  wUch  the  domicile  ia  sitr 
nated  is  charged  with  the  appointment  of  the 
guardian  and  tutor. 

4.  If  the  minora  own  property  in  the  state,  la 
the  absence  of  a  guardian  appointed  at  their  doml- 
elle,  the  courts  of  this  state  have  jurisdiction  to 
apiMint  a  tutor  to  administer  said  property. 

5.  Where  the  minors  reside  and  have  their 
domicile  in  the  state,  the  permanent  absence  of  the 
tator  from  the  state  de  facto  vacates  the  tutorship, 
and  It  is  not  necessary  to  bring  a  suit  to  remove 
him  from  the  tutorship.  The  judge  can  immedi- 
ately appobit  a  tutor  in  his  stead. 

[SyUainu  bu  Ote  CowrU) 

Appeal  from  civil  dietiict  coart,  parish 
of  Orleans ;  Ellib,  Judge. 

W.  S.  Benedict,  for  appellant.  J.  Baaaksb, 
Jr.,  and  J.  Q.  A.  FeUows,  for  appellee. 

McEnert,  J.  TblB  snit  was  institntsd 
In  1886  by  John  H.  Wilberdinj?,  under-tu- 
tor,  against  C.  L.  C.  Cass,  natnral  tutor  of 
bis  minor  children,  to  have  him  removed 
from  the  tutorship.  The  case  was  placed 
on  the  dead  doclcet,  but  revived  In  1889. 
After  the  institution  of  the  snit  of  July, 
1886,  the  natural  tutor  permanently  left 
the  state.and  acquired  a  domicile  in  Chica- 
go, in  the  state  of  Illinois.  When  he  left 
the  state  of  Louisiana,  he  carried  his  mi- 
nor children  with  him,  and  they  have  re- 
sided with  their  father  at  bis  new  domi- 
cile since  they  were  taken  beyond  the  Juris- 
diction of  this  state.  The  natural  tutor, 
Cass,  filed  an  exception  to  the  action  when 
It  was  revived,  alleging  that  he  had  per- 
manently left  the  state  of  Louisiana,  tak- 
ing his  children  with  him,  and  had  acquired 
a  residence  in  Illinois,  and  the  court  was 
therefore  without  Jurisdiction  to  entertain 
the  suit.  There  was  Judgment  maintain- 
ng  the  exception,  and  the  plaintiff  has  ap- 
pealed. 

The  fact  of  the  tutor,  Cass,  having  left 
the  state,  and  acquired  a  bona  fide  resi- 
dence In  Illinois,  is  fully  established.  As 
be  took  his  children  with  him,  the  domicile 
of  the  father  became  the  domicile  of  the 
children.  The  law  places  no  restraint  up- 
on the  movements  of  the  natural  tutor. 
He  has  the  absolute  right  to  rAnove  from 
the  state,  and  carry  his  children  with  him, 
and  acquire  a  residence  in  another  state. 
Delacroix  v.  Bolsblanc,  4  Mart.  (La.)  716. 
In  changing  residence  from  one  parish  In 
the  state  to  another,  the  tutor  does  not 
lose  his  tutorship.  The  tutor  is  always 
within  the  same  territorial  Jurisdiction, 
and  does  not  lose  it.  The  new  domicile  in 
the  state  of  the  tutor  becomes  necessarily 
the  domicile  of  the  minors.  State  v.  Judge, 
2  Rob.  (La.)  418 ;  Bailey  v.  Morrison,  4  La. 
Aim.  623;  Lyons  r.  Andrews.  12  La.  Ann. 
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685;  State  v.  Petit,  14  La.  Ann.  566.  But 
where  the  tutor  emigrates  to  another  Ju- 
risdiction, and  acquires  a  domicile  there,  he 
by  those  acts  forfeits  the  tutorship  under 
the  law  of  Louisiana.  By  leaving  the  state 
permanently,  and  making  bis  residence 
elsewhere,  he  ceased  to  be  the  tutor  of  the 
minors  as  though  he  had  died.  There  is 
no  necessity  of  a  Judgment  removing  him 
from  the  tutorship,  and,  if  the  minors  re- 
side in  the  state,  it  is  the  duty  of  the  Judge 
to  appoint  another  tutor  In  his  stead. 
Rev.  Civil  Code,  art.  314:  S^iccession  ot 
Bookter,  18  La.  Ann.  157;  Bailey  v.  Morri- 
son, 4  La.  Ann.  628.  If  a  suit  bad  been  In- 
stltuted  by  the  under-tutor,  some  of  tbe 
minors  being  still  in  tbe  state,  against  the 
tutor, to  remove  him, for  any  of  the  causes 
specified  in  act  82  of  1880,  amending  article 
805, Civil  Code, and  he  had  moved  from  the 
state  permanently,  in  tbe  interest  of  the 
minors  still  residing  in  the  state,  the  suit 
for  removal  could  be  prosecuted  to  a  final 
Judgment.  The  act  of  changing  domicile 
could  not  deprive  the  minors,  who  had 
never  left  the  territorial  limits  of  the  state, 
of  the  protection  of  tbe  jurisdiction  which 
conferred  the  tutorship.  So  far  as  these 
minors  still  living  in  the  state,  and  under 
tlie  protection  of  its  laws,  are  concerned, 
the  Jurisdiction  of  tbe  court  would  be  as- 
serted in  order  to  remove  the  tutor,  and 
appoint  another  to  take  care  of  the  per- 
sons and  estate  stiU  within  the  territorial 
Jurisdiction  of  the  state.  Lyons  v.  An- 
drews, 12  La.  Ann.  686. 

In  the  instant  case  the  tutor  had  perma- 
nently left  the  state,  and  had  taken  all  of 
his  minor  children  with  him,  and  their 
domicile  is  now  In  the  state  of  Illinois.  So 
far  as  the  tutorship  is  concerned,  it  is  ab- 
solutely ended  in  this  Jurisdiction.  It 
makes  no  difference  whether  it  was  termi- 
nated before  or  during  the  pendency  of  the 
suit,  as  there  is  now  no  reason  why  the 
court  should  appoint  a  tutor  to  take 
charge  of  the  persons  of  the  minors.  The 
courts  in  this  state  have  no  power  to  com- 
pel the  father  to  return  the  minors  to  his 
former  domicile,  and  there  Is  no  process 
they  can  Issue  that  could  bring  tbem  here, 
BO  as  to  be  subject  to  this  jurisdiction. 
The  tutorship  being  ended  by  tbe  perma- 
nent absence  from  the  state  of  both  tutor 
and  minors,  the  courts  here  have  no  juris- 
diction In  tbe  matter  of  tbe  tutorship,  so 
far  as  it  relates  to  the  custody  and  care  of 
the  minors.  The  domicile  of  tlie  minors 
being  that  of  the  father,  the  natural  tutor, 
tbe  Jurisdiction  in  which  tbe  domicile  is  sit- 
uated is  charged  with  the  appointment  of 
the  guardian  and  tutor.  The  general  ad- 
ministration of  the  minors' estate  is  con- 
fided to  the  guardian  appointed  at  their 
domicile.  As  tbe  minors  own  and  possess 
property  in  Lbulsiana,  in  tbe  absence  of  a 
guardian  appointed  at  their  domicile  It 
may  become  necessary  to  appoint  a  tutor 
for  special  purposes  of  the  property.  Har- 
man  v.  McCawley,9  La.  567.  When  such  a 
contingency  arises,  there  Is  no  doubt  of 
the  Jurisdiction  of  the  court  to  act  in  the 
matter,  and  appoint  the  tutor  for  this 
special  purpose.    Judgment  affirmed. 
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(41  La.  Ann.  1100) 

James  v.  Mayor. 
(Supreme  Cowrt  of  Louisiana.    April  7,  1890. 

41  La.  Ann.) 

BnocBBSioss  —  Pabtition  —  Tdtob  aud  Hihob — 

Bale— Marketable  Titlb. 

1.  The  opening  of  a  snccession  is  an  independ- 
ent proceeding,  Which  ought  to  be  docketed  under 
a  proper  title,  and  numbered  and  allotted,  as  re- 
quired  by  the  constitution,  in  the  parish  of  Or- 
leans. 

2.  Irregularities  in  such  particulars  cannot  be 
claimed  to  have  been  acquiesced  in  by  minors  or 
their  legt^  representatiTes. 

8.  A  father  cannot  abdicate  the  tutorship  of 
his  children,  although  he  be  a  non-resident  tutor, 
where  the  Interests  of  his  minors  in  this  state  are 
involved  in  judicial  proceedings,  and  he  is  present 
in  the  state. 

4.  The  appointment  of  a  stranger  as  dative  tu- 
tor to  snch  minors  notwithstanding  the  recom- 
mendation of  a  family  meeting  is  an  absolute  nul- 
lity. 

6.  Under  the  act  of  184S,  (Bav.  8t  |  88S8,) 
eoardians  residing  out  of  the  state,  but  witb- 
in  the  United  States,  liave  a  right  to  represent  the 
interest  of  their  wards  in  this  state. 

6.  An  ille^rily  appointed  tutor  cannot  repre- 
sent the  minors  in  proceedings  to  efEect  a  partition 
•t  private  sale. 

7.  The  property  owned  by  minors  in  common 
with  others,  who  are  not  oo-heirs,  can  be  sold  to 
effect  a  partition  at  private  sale  under  the  act  of 
1878,  amending  and  re-enaoting  that  of  1869,  only 
where  the  minors  are  properly  representeid  by 
their  tutor  or  tutrix,  and  on  the  authority  of  the 
court  gfiven  on  the  recommendation  of  a  family 
meetingduly  convened. 

8.  Where  a  tutor  owns  property,  in  common 
with  his  minors,  which  he  wishes  to  partition,  the 
appointment  of  special  tutors  or  of  a  special  tutor 
is  necessary  where  there  exist  opposite  interests 
in  the  partition.  The  undor-tutor  may  represent 
tiie  minors  eventually  in  such  a  case. 

9.  The  ownership  of  minors  cannot  be  divest- 
ed unless  all  the  forms  of  law  have  been  observed, 
and,  in  cases  of  sale,  unless  the  price  was  paid  to 
one  who  had  capacity  to  receive  it,  and  to  grant 
discharge  therefor. 

10.  Although  as  a  rule  purchasers  at  judicial 
sales  are  not  required  to  look  beyond  the  order  of 
sale,  still  they  are  bound,  at  ibeir  risk  and  peril, 
to  ascertain  that  the  court  ordering  the  sale  had 
jurisdiction  over  the  matter,  and  that  it  had  the 
right  to  exercise  its  discretion  in  the  manner  it 

m. 

11.  One  who  has  agreed  to  purchase  real  estate 
cannot  be  forced  to  accept  a  title  which  is  not  un- 
questionably good,  and  which  is  suggestive  of  lit- 
igaUon ;  the  less  so  where  the  persons  who  may 
have  rights  are  not  parties  to  the  suit,  and  would 
not  be  concluded  by  a  judgment  adverse  to  their 
ostensible  or  contingent  rights.  This  is  so  more 
particularly  in  cases  in  which  minors  are  ood- 
cemed. 

(Syllabus  by  the  Court.) 

Appeal  from  clyll  district  coart,  parish 
of  Orleans;  It.  N.  Riohtob,  Judge. 

Farrar,  Jonat  <g  KrvttsclmiUt,  and 
Bayne,  Denegre  d  Bayne,  for  appellant, 
Alfred  Ooldthtoatte,  for  appellee. 

Bbbmddez,  C.  J.  The  object  of  this  suit 
Is  to  force  the  defendant  to  accept  the 
title  tendered  him  to  certain  rea)  estate 
which  he  had  agreed  to  purchase.  His  re- 
slstancels  to  theeffect  that  the  title  offered 
Is  not  good  and  valid,  and  such  as  be  can 
be  compelled  to  take.  From  an  adverse 
Judgment  the  defendant  appeals. 

It  appears  that  James,  the  plaintiff,  ac- 
quired the  property  In  question  In  execu- 
tion of  a  Judgment  compelling  him  to  ac- 
cept the  title  tendered  hliu  to  the  same, 
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and  from  which  no  appeal  was  taken. 
The  record  shows  that  J.  M.  Lewis  mar- 
ried twice;  his  first  wife  d.rlng  learlng  one 
child,  and  the  second  dying,  leaving  foar 
children.  During  the  community  between 
blm  and  his  second  wile,  he  acquired  the 
property  In  question.  He  opened  the  suc- 
cession of  his  first  wife,  and  mortgaged  his 
half  of  the  property  to  secure  the  rights 
of  his  child  by  bis  marriage  with  her. 
After  bis  second  marriage, he  had  removed 
to  Alabama,  where  his  second  wife  died, 
and  where  he  was  appointed  guardian  of 
their  minor  Issue.  Subsequently,  averring 
that  appointment,  and  the  interest  of  bis 
children  by  the  second  marriage  In  the 
property,  he  Instituted  proceedings  In  the 
civil  district  courtforthe  parish  of  Orleans 
tor  the  recummeudatlou  of  a  family  meet- 
ing on  behalf  of  those  children,  having  in 
view  the  sale  of  the  property  at  private 
sale  to  effect  a  partition.  The  family 
meeting  advised  the  sale,  the  proceedings 
were  homologated,  and  the  sale  ordered. 
S.  L.  James  having  agreed  to  buy  the 

Property,  but  refusing  the  title  tendered, 
ewis  brought  suit  against  him  before  the 
snmecourt.  Finding  that  the  title  tendered 
was  not  such  as  James  was  bound  to  ac- 
cept, but  thinking  that  it  could  be  perfect- 
ed, the  district  court  ordered  that  Lewis 
proceed  to  do  wbat  it  thought  sbould  be 
done  to  accomplish  that  purpose,  author- 
izing James  to  retain  the  amount  due  the 
child  by  the  first  marriage,  and  which 
was  secured  on  Lewis'  half  of  the  proper- 
ty. Lewis  then,  by  proceedings  had  in 
the  suit  against  James  to  compel  him  to 
accept  the  title,  procured,  on  the  i-ecom- 
mendation  of  a  family  meeting,  on  behalf 
of  bis  children  by  the  second  marriage, 
the  appointment  of  one  Glrdner,  a  stran- 
ger, as  dative  tutor  to  those  children.  An 
inventory  was  then  taken,  and  afterwards 
a  family  meeting  was  convened  to  have 
the  share  of  the  minors  in  the  property 
sold  at  private  sale  to  effect  a  partition. 
Its  deliberations  were  homologated,  and 
the  sale  ordered.  Then  Lewis,  joined  by 
Glrdner,  filed  a  snpplemental  petition  in 
the  suit,  alleging  that  the  title  had  been 
perfected,  asking  that  James  be  cited,  and, 
after  due  proceedings,  condemned  to  ac- 
cept the  title.  James  denied  the  validity 
of  the  title,  averring  that  the  proceedings 
under  which  Glrdner  had  been  appointed 
tutor  were  and  are  Irregular,  illegal,  and 
void,  for  reasons  stated.  Judgment  was 
then  rendered,  condemning  James  to  ac- 
cept the  title,  which  he  did,  complying 
with  the  terms  and  conditions  agreed  up- 
on. It  appears  that  James  subsequently 
offered  to  sell  the  property  to  Mayor,  who 
agreed  to  buy  it ;  but  Mayor,  considering 
that  the  title  offered  was  not  good,  and 
not  such  as  he  was  bound  to  receive,  de- 
clined to  accept  It.  Hence  the  present  ac- 
tion against  him  to  compel  specific  per- 
formance. From  an  adverse  judgment. 
Mayor  now  appeals,  as  already  stated. 
His  defense  Is  that  all  of  the  proceedings, 
of  every  kind  and  nature,  had  in  the  cause 
of  Lewis  V.  James  relative  to  the  succes- 
sion of  his  second  wife,  the  taking  of  an 
Inventory,  the  appointment  of  a  tutor,  the 
calling  of  a  family  meeting,  are  absolutely 
and  radically  null  and  of  no  effect,  and 
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have  not  dl  vested  the  Interest  of  the  mi- 
nors in  said  property,  and  therefore  the 
title  tendered  by. lames  Is  not  such  as  he 
can  be  lawfally  compelled  to  tal<e.  In 
support  of  that  defense.  It  is  ur^ed  (1) 
that  the  snccesslon  of  the  second  Mrs. 
Lewis  ought  to  have  been  regularly  opened 
and  allotted,  and  that  this  was  not  done; 
(2)  that  the  appointment  of  Girdner  as  tu- 
tor of  the  minors  of  the  second  marriage  is 
absolutely  null ;  (3)  that  the  court  bad  no 
power  to  couvoke  family  meetings  to  ad- 
vise with  reference  to  the  property  of  those 
minors  who  were  non-residents. 

It  was  qnit« Irregular  not  tohaveopened 
the  succession  of  the  second  Mrs.  Lewis  as 
bad  t)eenthatof  the  first,  and  as  Is  usually 
done.  The  opening  of  a  succession  Is  a  new 
and  independent  proceeding,  which  ought 
to  be  instituted,  clearly  and  unmistakabiy, 
under  aproperdocketing  by  title  andnum- 
ber.  When  thus  opened,  the  matter  ought 
to  be  allotted,  as  the  constitution  requires, 
to  one  of  the  divisions  of  the  civil  district 
coart  for  the  parish  of  Orleans. 

However  much  the  failure  of  an  allot- 
ment may  be  waived  or  ratified  by  par- 
ties who  are  capable  of  acqute«cing  in 
and  assenting  to  an  irregularity  of  that 
kind,  it  cannot  be  claimed  as  a  rule  that  a 
tutor,  or  an  under-tutor,  or  minors  who 
have  no  right  to  waive,  have  ratified  the 
same.  Such  opening  of  the  succession  of 
Mrs.  Annie  Lewis  did  nottake  place.  The 
proceeding's  had  touching  her  estate  were 
carried  on  under  the  cover  of  the  title  of 
the  suit  of  Lewis  v.  James  to  compel  the 
latter  to  comply  with  his  promise  to  buy. 
This  was  not  meeting  the  requirements  of 
law. 

But,  conceding  that  the  proceedings  are 
regular,  or  that  the  succession  was  opened 
as  it  ought  to  have  been,  it  is  manifest 
that  the  appointment  of  Girdner  as  dative 
tutor  to  the  minors  is  an  absolute  nullity 
on  its  face,  for  the  plain  reason  that  the 
father  of  the  minors,  who  had  been  ap- 
pointed their  guardian  in  Alabama,  was 
living,  and  in  this  state,  at  the  time;  that 
he  could  not  abdicate  the  tutorship  of  his 
minor  children  even  temporarily,  and  per- 
mit a  stranger  to  be  appointed  as  their 
tutor,  and  represent  them  In  this  state. 
Rev.  avil  Code,  arts.  25:t,  301.  Under  the 
provisions  of  Act  No.  145,  of  184:^,  p.  97, 
relative  to  guardians  of  minors  residing 
out  of  the  state,  but  within  the  United 
States,  he  had  a  right  to  represent  them 
In  thlsstate, occupying  to  some  extent  the 
name  position  as  if  he  had  not  been  a  non- 
resident guardian.  Rev.  St.  §  3838.  As 
co-owner  for  one-half  of  the  property  with 
his  minora,  to  whom  the  other  half  be- 
longed, he  had  a  right  to  have  the  prop- 
erty partitioned  by  sale,  if  not  susceptible 
of  a  convenient  division  in  kind,  and  to  in- 
stitute proceedings  for  that  purpose  con- 
tradictorily with  a  special  tutor  or  the 
under-tutor,  if  there  existed  any  opposed 
IntereMts  in  the  partition.  Rev.  Civil  Code, 
art.  1369;  Gassen  v.  Palfrey,  9  La.  Ann. 
560;  Hagan  v.  Grimshaw,  15  La.  Ann.  394; 
Succession  of  7oung,  23  La.  Ann.  886;  Em- 
roer  v.  Kelly,  Id.  763;  Peyroux  v.  Peyroux, 
24  La.  Ann.  175.  The  act  of  1878,  (No.  25, 
p.  47,1  which  amends  and  re-enacts  Act  134 
of  1S69,  p.  207,  repealing  all  conflicting  leg- 


islation, authorises  the  partition  of  prop- 
erty owned  by  minors  and  others,  at  pri- 
vate sale,  only  when  the  minors  are  duly 
represented  by  their  tutor  and  tutrix,  and 
where  the  authority  of  the  court  has  been 
given  on  the  previously  obtained  recom- 
mendation of  a  family  meeting  duly  con- 
vened. As  it  is  apparent  that  in  the  pres- 
ent instance  the  minors  were  represented 
neither  by  their  guardian,  nor  by  u  special 
tutor  or  special  tutors  or  under-tutor,  it 
follows  that,  by  the  proceedings  had,  their 
title  to  one-half  of  the  property  was  not 
divested,  and  therefore  did  not  pass  to 
James, 

It  may  be  worthy  of  notice  that,  al- 
though it  is  alleged  that  James  complied 
with  the  judgment  exacting  specific  per- 
formance, there  is  no  proof  in  the  record 
that  the  price  paid  by  James  was  received 
by  one  who  had  authority  to  accept  it, 
and  to  grant  A  discharge.  Abraham  v. 
Lob,  85  La.  Ann.  877.  The  doctrine  is 
surely  well  established  that  a  purchaser  at 
a  judicial  sale  need  not  look  beyond  the 
order  of  sale,  as  a  rale ;  but  the  protection 
is  extended  only  where  the  court  had  juris- 
diction of  the  subject-matter,  and  exercised 
powers  vested  in  It  by  law.  A  probate 
court  undoubtedly  has  jurisdiction  over 
the  i>erBon8and  property  of  minors,  but  it 
codld  not  exercise  validly  its  powers  to 
sanction  the  disposal  of  such  property  by 
one  having  no  authority  to  represent  the 
minors,  and  to  receive  the  price,  in  case  of 
sale.  In  such  cases  the  purchaser  is  bound, 
at  bis  risk  and  peril,  to  look  behind  the 
order  of  sale  to  ascertain  whether  the 
power  exercised  was  one  which  could  have 
been  legally  exercised.  Succession  of  Du- 
mestre,  40  La.  Ann.  571,  4  South.  Rep.  328. 
It  is  therefore  apparent  that,  as  James 
never  acquired  title  to  the  half  belonging 
to  the  minors,  he  could  not  convey  any  to 
Mayor,  who  had  a  right  to  exact  a  good 
and  unquestionable  title  conferring  un- 
doubted ownership  on  him,  and  who  can- 
not be  forced  to  accept  one  which  Is,  to 
say  the  least,  most  doubtful  and  clouded, 
under  which  future  litigation  would  be 
imminent.  He  would  be  giving  his  money 
for  property  not  transferable  to  him,  and 
practically  buying  a  law  suit.  Bnclilno  v. 
Coste,  36  La.  Ann.  570;  Beer  v.  Leonard,  40 
La.  Ann.  847,  5  South.  Rep.  267. 

It  becomes  unnecessary  to  consider  the 
last  objection,  touching  the  power  of  the 
court  in  any  case  to  convoke  a  family 
meeting  in  behalf  of  non-resident  minors. 
No  judgment  against  defendant  would  bind 
the  minors  who  are  not  parties. 

It  is  therefore  ordered  and  decreed  that 
the  judgment  appealed  from  be  reversed, 
and  that  there  now  be  judgment  In  favor 
of  the  defendant,  rejecting  plaintitr's  de- 
mand, with  costs  in  both  courts. 

ON   APPLICATION  FOB  BEHRABINa. 

Fenncb,  J.  Both  parties,  plaintiff  and 
defendant,  in  this  ease,  agree  to  the  grant- 
ing of  a  rehearing  in  this  case,  in  order 
that  certain  additional  facts  may  be  em- 
bodied In  the  record  which  they  offer  in 
the  form  of  admissions,  and  ask  us,  on  re- 
hearing, to  consider  said  admissions  as 
part  of  the  record,  and  to  render  a  new  de- 
cision on  the  case  as  thus  made  up,  or,  it 
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Buch  cannot  be  done,  to  set  aside  oar 
former  decree,  and  remand  the  case  In  or- 
der that  opportunity  may  be  given  to 
take  teBtlmonyasto  such  additional  facts. 
This  court  does  not  take  testimony,  nor 
does  it  consider  cases  made  up  by  admis- 
sions of  facts  not  presented  in  the  court  of 
first  instance,  whose  judgment  Is  brought 
up  for  review.  This  would  be  an  exercise 
of  original  Jurisdiction.  But,  considering 
the  consent  of  parties  as  above  stated,  a 
rehearing  is  now  granted;  and,  acting 
thereon,  it  is  now  ordered  that  our  former 
decree  be  annulled  and  set  aside  except  in 
so  far  as  it  reversed  the]  adgmeut  appealed 
from,  and  that  the  cane  be  remanded  to 
the  lower  court,  to  be  there  tried  anew, 
and  proceeded  with  according  to  law ;  ap- 
pellee to  pay  costs  of  this  appeal. 

(42  La.  Ann.  408)  — — 

State   ex  rel. 


Coco,  District 


Ddcote   V, 
Judge. 

(Supreme  Court  of  Loulsdcma.    April  81,  1880. 
42  La.  Ann.) 

Cbrtiobabi — Whbn  Libb. 
The  writ  of  certiorari  is  expressly  Intended 
for  the  purpose  of  brlnf  in?  up  a  record  in  some 
pending  soit  in  some  subordinate  court,  so  that  a 
superior  or  the  supreme  court  may,  upon  inspec- 
tion tbereof,  determine  whether  or  not  there  are 
any  illegalities  in  the  proceedings,  whereby  they 
may  be  rendered  absolutely  null  and  void. 
iSuUdbus  by  the  Court.) 

Demaine  &  OouvUlon,  for  relator. 

Watkinb,  J.  Application  for  a  writ  of 
certiorari.  The  relator*e  complaint  is 
that,  in  a  certain  civil  suit  instituted 
against  him  in  a  lustice  court  of  the  parish 
of  Avoyelles  by  Amanthe  Ducote,  judg- 
ment went  in  favor  of  plaintiff,  from  which 
he  appealed  to  the  respondent's  conrt,  and 
therein  judgment  was  affirmed;  that  he 
prayed  for  a  new  trial  without  avail,  and 
tendered  an  exception  to  the  jurisdiction 
of  the  court  rations  materiee,  which  was 
overruled ;  that  subsequently,  at  the  sug- 
gestion of  plaintiff's  and  appellee's  coun- 
sel, the  respondent  judge  amended  the  de- 
cree rendered  by  him,  notwithstanding  he 
bad  filed  no  answer  to  the  appeal,  and 
had  asked  no  modification  of  the  judgment 
appealed  from. 

The  grounds  on  which  he  asks  relief  at 
our  hands  by  way  of  certiorari  are  formu- 
lated thus:  First,  that  the  respondent,  as 
judge  of  a  court  of  appeal,  was  incompe- 
tent, for  want  of  jurisdiction  ratione  ma- 
teria, to  try  that  cause,  because  the  jus- 
tice of  the  peace,  as  judge  of  the  court  of 
first  instance,  had  none,  as  the  action  was 
one  to  test  the  right  of  possession  of  real 
property;  second,  that  he  did  materially 
amend  tlie  judgment  appealed  from,  not- 
withstanding the  plaintiff  neither  appealed 
nor  asked  any  amendment  of  the  decree; 
third,  that  he  amended  and  materially  en- 
larged tne  judgment  first  rendered  by  him, 
several  days  after  it  had  been  signed  and 
filed,  and  a  new  trial  had  been  refused. 
Bis  prayer  is  that  the  record  be  sent  up 
in  order  that  we  may  pass  upon  the  al- 
leged illegalities  in  the  proceedings,  and 
adjudge  same  to  be  absolutely  null,  and 
that  he  be  required  to  proceed  according 
to  law. 


The  respondent  returns,  and  the  facts 
are,  that  suit  was  brought  in  a  justice 
court  for  the  possession  of  a  small  strip  of 
ground  which  the  plaintiff  had  leased  to 
the  relator,  and  to  compel  him  to  remove 
therefrom  the  improvements  he  had  placed 
thereon  during  his  tenure;  that  the  order 
granted  by  the  justice  was  that  the  de- 
fendant show  cause  why  be  should  not 
clear  the  obstructions  from,  and  vacate, 
the  premises;  that  the  defendant  ap- 
peared, and  filed  an  answer,  in  which  he 
averred  that  be  held  and  possessed  the 
property  under  a  lease,  and  prayed  to  be 
maintained  in  possession  thereunder; 
that  on  these  issues  judgment  was  ren- 
dered in  plaintiff's  favor,  requiring  the  de- 
fendant to  remove  the  obstructions  com- 
plained of,  but  it  failed  to  award  posses- 
sion to  either  party ;  that  the  defendant 
alone  appealed,  and  the  case  was  tried  de 
novo  on  the  same  issues  by  the  respond- 
ent, and  he  affirmed  the  judgment  ap- 
pealed from ;  that  when,  subsequently,  his 
attention  was  called  to  the  fact  that  the 
affirmed  judgment  did  not  decree  posses- 
sion to  the  plaintiff  of  the  property  leased, 
and  to  which  she  was  in  law  entitled,  he 
amended  the  judgment  in  that  respect; 
that  tbedefendant  and  appellant  made  an 
application  for  a  new  trial,  and,  it  being 
overruled,  he  tendered  an  exception  to  the 
jurisdiction  of  the  respondent  court  ratione 
materisB,  on  the  ground  first  above  as- 
signed. This  exception  was  overruled  on 
the  ground  that  the  proceeding  under  con- 
sideration was  brought,  under  the  land- 
lord and  tenant's  act,  for  the  ejectment  of 
a  contumacious  tenant,  and  that  the 
magistrate,  as  judge  of  a  court  of  first  in- 
stance, bad  apparent  jurisdiction,  and 
that,  as  a  cause  on  appeal  from  a  magis- 
trate court  to  a  district  court  is  therein 
de  novo,  the  latter  had  jurisdiction  also. 

Without  discussing  the  question  of  juris- 
diction, it  will  suffice  to  say  that  we  can 
discover  no  illegalities  In  the  proceedings 
remediable  by  certiorari.  As  an  appellate 
court,  that  of  respondent  bad  and  exer- 
cised just  the  same  power  as  that  of  the 
justice  of  the  peace.  State  v.  Voorhies,  41 
La.  Ann.  542,  6  South.  Rep.  821.  It  mat- 
ters not  that  the  respondent  wa«  exercis- 
ing appellate  jurisdiction.  It  was  the 
same  jurisdiction  that  had  been  exercised 
by  the  court  of  first  instance,  only  in  a  dif- 
ferent way.  The  writ  of  certiorari  is  ex- 
pressly intended  for  the  purpose  of  ascer- 
taining if  any  illegalities  exist  in  proceed- 
ings whereby  they  may  be  rendered  abso- 
lutely null  and  void.  State  v.  Recorder, 
30  La.  Ann.  450;  State  v.  Judges,  32  La. 
Ann.  12.')6.  On  the  trial  of  such  cause  on 
appeal,  it  was  competent  tor  the  respond- 
ent to  hear  all  the  evidence  anew,  and  to 
determine  the  Issues  anew,  by  rendering 
judgment  affirming,  reversing,  or  amend- 
ing the  decree  rendered  by  the  justice  of 
the  peace.  The  respondent  affirmed  the 
judgment  appealed  from;  but,  upon  sug- 
gestion subsequently  made,  that  said  de- 
cree did  not  award  possession  of  the  prop- 
erty to  either  party,  he  amended  his  de- 
cree inatanter,  and  decreed  the  plaintiff  en- 
titled to  possession.  It  is  of  this  amend- 
ment that  relators  make  serious  com- 
plaint, but  it  is  not  well  founded.    The 
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ordinary  rales  applicable  to  appeals  re- 
tamable  to  this  court  are  Inapplicable  to 
appeals  from  a  magistrate  court  to  the 
district  court,  ttecause  the  latter  are  "in 
the  appellate  courts  de  novo,"  and  it  is 
"suflSclentfor  the  party  desiring  to  talce 
an  appeal  to  declare  verbally  such  inten- 
tion. "  Code  Prac.  art.  1129.  "The  parties 
are  at  liberty  to  produce  the  same  wit- 
nesses who  were  examined  below,  and  the 
court  may  hear  any  new  testimony. "  Id. 
art.  1136.  The  law  does  not  appear  to 
contemplate  the  tiling  of  an  answer  by  an 
appellee  in  such  case ;  for  it  is  provided  by 
Id.  ui-t.  1134,  that  the  Justice  of  the  peace 
"shall  issue  a  citation  to  the  appellee  di- 
recting hJm  to  appear  before  the  appellate 
court*  simply.  Hence  his  failure  to  an- 
swer the  appeal,  or  to  request  an  amend- 
ment otthe  Judgment,  is  of  no  importance; 
and  the  respondent  was  authorised  to 
amend  the  Judgment  in  like  manner  as  be 
could  hare  been  to  amend  a  decree  ren- 
dered by  him  In  a  suit  ti-ied  before  him 
originally. 

There  is  no  illegality  In  the  proceedings. 
It  is  therefore  ordered  and  decreed  that 
the  restraining  order  herein  granted  be 
set  aside,  and  that  the  relief  prayed  for  be 
tetuaed,  at  relator's  cost. 


uaijm.  Aiiii.4tt) 

State  y. 


Hbioenhain. 


(Smrreme  Court  of  LowUiana.    April  21, 
1890.    42  La.  Ann.) 

KuiBAXCT— Smoking  ts  Btbbbt-Cars— Obdi- 

NAKOI. 

1.  The  ordinance  adopted  by  the  counoil  of  the 
city  of  New  Orleans  probibitlDK  smoking  in  the 
street-cars  is  constitutional  and  valid. 

2.  The  police  power  delegated  to  Uie  city  in 
section  7  of  the  charter  gives  ample  aathority  for 
the  enactment  of  the  ordinanoe. 

8.  There  is  much  discretion  left  to  a  municipal 
corporation  for  determining  what  is  a  nuisance, 
andthe  exercise  of  this  discretion  will  not  be  judi- 
cially interfered  with  unless  the  corporation  has 
been  manifestly  unreasonable  and  oppressive,  in- 
vaded private  nghta,  and  transcended  the  author- 
ity granted  to  It. 

4.  To  determine  what  a  nuisance  is,  is  a  ques- 
tion of  fact. 

5.  The  city  conccil  of  New  Orleans,  to  a  cer- 
tain extent,  is  vested  with  legislative  authority; 
and  it  is  vested  with  that  discretion,  within  its  au- 
thority, common  to  all  legislative  bodies.  Within 
the  exercise  of  this  legislative  discretion,  it  has 
authority  to  determine  what  is  a  nuisance,  and  to 
pass  the  necessary  ordinances  to  suppress  It, 

(SyUabut  by  the  Court.) 

Bemry  BeUmhaAn,  B.  H.  MoCaUb,  and 
OriauU  Farrar,  for  a]n)ellant.  T.  MoC. 
Byman,  tor  the  Stat& 

McEnebt,  J.  The  defendant  appeals 
from  a  conviction  by  the  first  recorder's 
court  of  the  city  of  New  Orleans  for  a  vio- 
lation of  ordinance  No.  4,197,  adopted  Jan- 
uary 2, 1890.  For  two  distinct  and  sepa- 
rate violationsof  theordinance, hewas  for 
each  violation  sen  tenced  to  pay  a  fine  of  $25, 
or  suffer  30  days'  imprisonment.  The  ordi- 
nance is  as  follows :  "  Whereas,  thecustom 
of  permitting  smolclngin  the  street-cars  of 
this  city  is  a  most  vile  and  objectionable 
one  to  the  majority  of  our  citizens,  espe- 
cially to  the  ladies,  who  are  entitled  to 
that  courtesy  and  consideration  due  to 
their  sex;  and    Tirhoreas.  this  alone,  of  all 


the  cities  of  the  Union,  allows  such  a  dis- 
comfort to  those  of  its  citiiens  who  ride 
in  the  public  cars:  Be  it  resolved  that, 
from  and  after  the  promulKation  of  this 
ordinance,  smoking  in  any  street-car  of 
this  city  is  hereby  prohibited,  and  shall 
hereafter  be  considered  as  a  misdemeanoi*, 
and  any  one  so  oOending,  or  any  driver  of 
a  street-car  who  permits  such  an  offense, 
shall  be  fined  not  less  than  $5,  nor  more 
than  f25,  or  imprisoned  not  less  than  five 
days,  or  more  than  thirty  days,  recoverti- 
ble  by  the  recorder  of  the  district  in  which 
the  offense  shall  be  committed.  And  be  it 
further  resolved,  that  one-half  of  any  mon- 
ey thus  recovered  shall  be  the  property  of 
the  party  giving  such  information  and  tes- 
timony to  the  recorder  as  will  lead  to  the 
conviction  of  the  offender.  Be  it  further 
resolved,  that  all  laws  or  parts  of  laws  in 
conflict  with  the  above  be,  and  the  same 
are  hereby,  repealed.  Adopted  by  the 
council  of  the  city  of  New  Orleans,  Janu- 
ary 2, 1890. - 

The  defense  is  (1)  the  unconstitutional- 
ity of  the  ordinance;  (2)  that  the  city  of 
New  Orleans  is  without  power  or  author- 
ity, under  her  charter  .-to  pass  such  an  or- 
dinance; (3)  that  the  ordinance  in  question 
is  vague,  indefinite,  and  insufficient  in  its 
terms,  and  does  not  define  what  acts  shall 
constitute  a  violation  or  infringement ;  (4) 
that  it  Imposes  upon  the  drivers  of  street- 
cars duties  and  functions  beyond  the  pow- 
ers of  the  common  council. 

The  ordinance  does  not  deprive  the  de- 
fendant of  personal  liberty,  nor  does  It  in- 
vade any  right  of  private  property. 
Smoking  is  not  made  an  offense,  but  it  is 
prohibited  only  in  a  certain  designated 
place. 

The  third  and  fourth  grounds  are  with- 
out merit.  The  ordinance  makes  it  specif- 
ically an  offense  to  smoke  in  a  street-car. 
The  street-car  drivers  and  tlie  car  compa- 
nies are  not  complaining  of  the  ordinance. 

The  several  street-railroad  companies 
have  adopted  the  above  ordinance  as  a 
part  of  their  regulations,  and  prohibited 
smoking  in  all  their  cara  immediately  after 
the  passage  of  the  ordinance.  When  the 
defendant  entered  the  car,  there  was  con- 
spicuously  displayed  a  card  notifying  him 
that  smoking  was  prohibited  in  that  par- 
ticular car. 

A  nuisance  belongs  to  "that  class  of 
wrongs  that  arise  from  the  unreasonable, 
unwarrantable,  or  unlawful  use  by  a  per- 
son of  his  own  property,  real  or  personal, 
or  from  his  own  improper,  indecent,  or  un- 
lawful personal  conduct,  working  an  ob- 
struction of  or  injury  to  a  right  of  an- 
other, or  of  the  public,  and  producing  such 
material  annoyance,  inconvenience,  dis- 
comfort, or  hurt  that  the  law  will  presume 
a  consequent  damage."  Wood,  Nuis.  §  1. 
There  is  nodonbt  of  the  fact  that  smoking 
in  the  street-cars  in  the  city  of  New  Or- 
leans had  caused  to  a  great  majority  of 
the  people  using  them  material  annoyance, 
inconvenience,  and  discomfort.  This  is 
particularly  so  In  the  winter  season,  when 
the  cars  are  closed.  There  Is  not  only  dis- 
comfort, but  positive  danger  to  health, 
from  the  contaminated  air.  The  record 
establishes  these  facts.  Smoking, in  itself, 
is  not  to  be  condemned  for  any  reason  of 
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public  policy.  It  la  agreeable  and  pleas- 
ant—almost  IndlBpenaable— to  those  wbo 
bave  acquired  the  habit ;  but  It  is  distaste- 
ful and  otfenslve,  and  some  times  hurtful, 
to  those  who  am  compelled  to  breathe  the 
atmosphere  Imprej^nated  with  tobacco  in 
dose  and  confined  places.  There  are  many 
other  habits  in  manners  and  conduct 
which  In  some  localities  and  places  are  not 
objectionable  to  the  public,  but  when  com- 
mitted elsewliere  may  become  offensive, 
and  the  subiect  of  penal  municipal  le^clHla- 
tion.  Smoking  may  be  classed  among 
these  subjects  of  legislation  by  the  munici- 
pal corporation. 

The  police  power  delegated  to  the  city  of 
New  Orleans  in  Its  charter  gave  ample  au- 
thority tothecity  to  maintain itscleanness 
and  health;  to  maintain  good  sanitary 
conditions  In  the  streets,  public  places,  and 
buildings;  to  suppress  all  nuisances;  and 
to  impose  a  fine  and  imprisonment  for  the 
violation  of  ordinances  enacted  in  pursu- 
ance of  this  delegated  power.  Section  7, 
Act  20  of  1882.  The  authority  to  abate 
nuisances  is  a  part  of  the  police  power 
vested  in  all  large  and  populous  cities. 
To  determinewbat  Is  a  nuisance  is  a  ques- 
tion of  (act. 

I'he  city  council  of  New  Orleans  la,  to  a 
limited  extent,  clothed  with  legisiatlre  au- 
thority :  and  it  is  veuted  with  that  discre- 
tion within  its  powerscommon  toall  legis- 
lative bodies.  Within  the  exercise  of  this 
legislative  dincretlon,  It  has  the  authority 
to  determine  what  is  a  nuisance,  and  to 
enactthe  necessary  ordinances  to  suppress 
it.  Kennedy  v.  Phelps,  10  La.  Ann.  227; 
Mayor,  etc.,  v.  Oerspach,  83  La.  Ann. 
1011.  Much  is  therefore  left  to  the  discre- 
tion of  the  municipal  corporation  in  deter- 
mining what  1h  a  nuisance,  and  the  discre- 
tion thus  exercised  will  not  be  Judicially 
interfered  with  unless  the  corporation  has 
been  manifestly  nnreaaouable  and  oppres- 
sive, Invaded  private  rights,  and  tran- 
scended the  power  given  to  it.  Dill.  Mun. 
Corp.  §  379.  In  the  instant  case.nopHvate 
right,  either  of  person  or  of  property,  has 
been  violated  or  invaded.  The  city  coun- 
cil, in  passing  the  ordinance,  did  not  tran- 
scend its  powers.  It  had  authority,  under 
section  7  of  Its  charter,  to  provide  for  the 
public  health.  It  can  therefore  require  in 
public  places,  theaters,  halls,  etc.,  that 
there  shall  be  ventilation  for  a  supply  of 
fresh  air;  and,  in  order  to  preserve  the 
public  order  and  health,  and  under  the 
general  police  authority  In  said  section  7, 
it  can  compel  the  owner  of  public  balls  and 
theaters  to  provide  means  to  prevent  fire, 
and  to  provide  fire-escapes  in  case  of  fire, 
and,  in  pursuance  of  the  same  power,  it 
can,  in  order  to  preserve  pure  and  fresh  air 
in  crowded  halls,  and  to  prevent  fire,  pro- 
hibit smoking  in  the  same.  The  same  au- 
thority and  the  same  reasons  apply  in  the 
prohibition  of  smoking  in  street-railway 
cars.  It  is  is  essential  to  health  and  to 
comfoi-t  to  have  pure  air  in  them  as  in  any 
other  crowded  place. 

The  facts  in  the  case  of  State  v.  Bright,  !I8 
La.  Ann.  1,  have  no  application  to  this 
case.  The  former  involved  the  question  of 
the  power  of  the  city  to  punish  a  property 
owner  for  not  keeping  bis  sidewalks  clean 
and  In  repair.    This  court  decided  that 


there  was  no  authority  for  the  city  to  de- 
clare the  failure  to  raise  and  repair  the 
sidewalks  a  misdemeanor,  and  to  fix  a 
penalty  to  the  same,  as  there  was  an  ab- 
sence of  such  authority  In  section  7  of  the 
charter. 

The  city  council  had  ample  authority, 
under  section  7  of  the  charter,  to  enact  the 
ordinance  nnder  which  the  defendant  was 
convicted. 

Judgment  affirmed. 


(42  La.  Ann.  4»X) 

Weil  t.  Entebfbibe  Ginnbbt  &  Manuf'o 

Ck>. 
(Supreme  Court  of  LouitUma.    April  91, 1890.) 

MOBTOASU— SVBKOaiLTION— PLKiniNe  i.!n>  Pboov. 

1.  A  party  who  clt^ms  the  ownership  of  a  note 
secured  by  mortgage,  and  a  subrogation  to  the 
mortgage,  by  means  of  a  purchase,  must  be  held  to 
his  pleadings,  and  be  denied  the  right  of  proving 
his  right  of  subrogation  by  some  other  mode. 

2.  Payment  of  a  note  secured  by  mortgage  by 
one  not  bound  for  It,  and  who  had  no  interest  in 
discharging  it,  will  not  subrogate  him  to  the  rights 
of  the  party  to  whom  he  paid.  The  payment  will 
extinguish  the  debt,  and  the  mortgage  given  to  se- 
cure it;  and  the  claim  for  reimbursement  will  con- 
stitute the  party  who  paid  an  ordinary  creditor  of 
him  for  whose  benent  the  payment  was  made. 
Nicholls  V.  His  Creditors,  9  Rob.  (La.)  476. 

Oir  APPLIOATIOM  rOB  BBHBAKINO. 

t.  After  pleading  title  by  purchase,  a  defend- 
ant cannot  be  permitted,  after  Judgmenc  going 
against  him,  to  set  up  title  by  subrogation.  The 
less  so  where  that  theory  was  expressly  repudiated 
originally. 

2,  Although  legal  subrogation  may  be  claimed 
by  an  ordinary  creditor  who  pays  a  creditor  whose 
claim  is  preferable  to  his  by  reason  of  his  privi- 
leges or  mortgages,  such  subrogation  cannot  be  al- 
lowed to  one  who  does  not  assert  it,  but  rests  hia 
title  on  a  punshase  not  shown. 
(StiUalms  by  the  Cottrt) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Kino,  Judge. 

Omer  VillerS,  for  appellant.  W.  8.  Bon- 
edict  and  Af.  Voorbies,  for  appellee. 

Fogh£,  J.  The  real  contest  in  this  case 
is  between  plaintiff  and  the  third  oi>po- 
nent.andlthingea  upon  the  alleged  extinc- 
tion of  a  mortgage  and  vendor's  privilege 
originally  securing  two  promissory  notes 
on  which  plaintiff  had  sued  out  executory 
process  of  defendant's  immovable  proper- 
ty. The  third  opponent  contends  that  the 
mortgage  securing  the  note  which  he 
holds  la  the  ranking  incumbrance  on  the 
property  aelzed  by  plaintiff,  and  he  prays 
that  executory  process  should  issue  on  his 
note  and  mortgage,  or,  in  the  alternative, 
for  payment  by  preference  out  of  the  pro- 
ceeds of  the  sale  provoked  by  plaintiff. 
The  present  appeal  is  from  a  Judgment 
dlamissing  the  third  opposition. 

A  pi-eliminary  statement  Justified  by  the 
record  will  perhaps  aimplify  the  issues 
presented  by  the  pleadings.  It  la  clear 
that  plaintiff  and  third  opponent  are  both 
Interposed  persons,  that  Charles  Her- 
nandez is  the  real  plaintiff,  and  that  A.  J. 
Forstall  is  the  real  third  opponent.  At 
the  time  that  these  proceedings  begun  the 
former  was  the  president,  and  the  latter 
a  member,  of  the  board  of  directors  of  the 
defendant,  and  neither  desired  to  figure  in 
proceedings  hostile  to  the  company. 
Hence  the  Interposition  of  third  persona 
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was  resorted  to  for  the  purpose  of  Judicial- 
ly determiuiDK  tbelr  respective  claimB  and 
rishta.  From  this  statement  it  follows 
that  Well  la  bound  by  every  equity  or  rea*- 
son  which  could  affect  Hernandez,  and 
that  Bareshlde  is  to  be  affected  by  the 
same  rule  touching  Fomtall.  Johnson  v. 
Weld,  8  La.  Ann.  126. 

It  appears  that  two  notes  secnred  by 
mortgage  and  vendor's  privilege  on  de- 
fendant's property  were  to  mature  as  fol- 
lows: One,  held  by  Edward  Toby  as 
agent  of  Price  Butler,  for  f  1,000,  fell  due 
on  March  19, 1887;  and  the  other,  held  by 
the  Citizens'  Bank  tor  collection,  fell  due 
on  May  21, 1887.  By  an  understanding  be- 
tween Charles  Harnandec,  who  was  then 
the  president  of  the  company,  and  the 
board  of  dh-ectors,  and  as  the  latter  were 
without  funds  to  meet  payment,  It  was 
agreed  that  Charles  Hernandez  should 
take  up  thenotes  on  his  personal  account. 
It  then  appeared  thatonthe  ISftb  of  March, 
1SS7,  on  payment  of  fl,070,  representing 
the  cnpttal  and  interests  of  that  note,  to 
Edward  "Toby,  the  latter  delivered  posses- 
sion of  the  same  to  Hernandez.  A  similar 
transaction  took  place  between  Hernandez 
and  the  note  clerk  of  the  Citizens'  Bank, 
who  by  request  delivered  the  note  to  the 
agent  of  Hernandez  without  stamping  It 
"Paid."  These  are  the  notes  on  which 
plaintiff  herein  sued  out  executory  process 
in  October,  1888.  While  he  held  the  notes, 
Hernandez  had  agreed  with  the  company 
to  postpone  payment  thereon  for  one  year. 
Under  those  facts,  the  pivotal  question 
In  the  case  is  to  determine  whether  Her- 
nandez was  subrogated  to  the  mortgage 
rights  of  the  original  holders  of  the  notes. 
Plaintiff's  contention  Is  that  the  transac- 
tions herein  recited  operated  a  sale  of  the 
notes  by  the  holders,  and  a  purchase  of 
the  same  by  Hernandez,  while  third  op- 
ponent contends  that  it  was  not  a  pur- 
chase, but  a  payment  which  resulted  in  the 
extinction  of  the  mortgage. 

There  is  no  doubt  that  the  intention  of 
Hernandez  was  to  purchase  the  notes, 
and  to  keep  alive  as  bis  guaranty  the 
mortgage  which  secured  them.  But  did 
he  accomplish  that  object?  Mr.  Toby, 
who  held  one  of  the  notes  as  agent,  does 
not  remember  the  details  of  the  transac- 
tion. He  only  remembers  that  the  note 
was  past  due,  and  that  by  request  he 
brought  it  to  the  office  of  Mr.  Hernandez, 
who  banded  him  a  check,  and  to  whom 
he  handed  the  note.  But  he  remembers 
that  he  executed  no  subrogation  in  con- 
nection with  the  note.  The  note  clerk  of 
the  Citizens'  Bank  is  positive  in  his  testi- 
mony that  he  did  not  sell  the  note,  which 
he  had  no  authority  to  do,  and  that, 
while  he  compiled  with  the  request  not  to 
stamp  it  "Paid,"  he  is  certain  that  he  sim- 
ply collected  payment  of  the  note, — he  did 
not  sell  it.  In  his  answer  to  the  third  op- 
position, plaintiff  rests  bis  ownership  of 
the  notes  on  a  transfer  of  the  same  to  Her- 
nandez in  due  course  of  business.  Hence 
he  did  not  set  up  any  right  of  subrogation 
under  the  provisions  of  paragraph  2  of 
article  2160,  or  of  article  2161,  of  Bev.  Civil 
Code.  It  therefore  follows  that  his  at- 
tempt to  prove  a  subrogation  by  the  act 
of  the  debtor,  through  resolutions  of  the 


board  of  directors,  should  not  have  been 
countenanced,  and  that  ail  proffered  evl- 
denc«>  for  that  purpose  should  have  been 
rejected  on  the  objections  made  by  third 
opponent. 

Under  the  issue  as  tendered  by  plaintiff 
himself,  the  restricted  and  sole  question 
presented  for  solution  was  a  purchase  vel 
Don.  Nicholls  v.  His  Creditors,  9  Rob. 
(La.)  476.  The  alleged  recognition  by  the 
company  of  the  mortgage  rights  of  Her- 
nandez as  a  result  of  his  "taking  up  "the 
notes  might  have  evidenced  a  new  con- 
tract between  Hernandez  as  a  creditor, 
and  the  company  as  his  debtor,  bnt  it 
could  not  be  Invoked  as  proof  to  charac- 
terizetlie transactions  between hlmseitand 
the  late  holders  of  the  notes.  Civil  Code, 
art.  2160,  par.  2.  It,  after  obtaining  pos- 
session of  the  note  held  by  Toby,  under 
the  circumstances  precisely  as  they  are 
herein  detailed,  Hernandez  bad  tailed  or 
neglected  to  obtain  the  note  held  by  the 
Citizens'  Bank,  what  would  have  been  his 
position  in  a  contest  over  the  proceeds 
with  the  bank  in  the  event  that  the  same 
had  not  been  sufficient  to  pay  both  notes 
In  full?  It  is  too  clear  for  argument,  at 
this  stage  of  our  jurisprudence,  that  be 
would  have  bad  no  standing  as  a  mort- 

fage  creditor  to  contest  the  right  of  the 
ank  to  be  paid  by  preference.  If,  by  his 
acquisition,  he  had  obtained  no  subroga- 
tion of  mortgage  rights  towards  an  unsat- 
isfied contemporary  mortgage,  he  could 
acquire  none  qvond  a  junior  mortgage. 
His  position  is  that  described  in  the  case 
of  Nicholls  T.  His  Creditors,  9  Rob.  (La.) 
476,  in  which  the  syllabus  reads:  "Pay- 
ment of  a  note  secured  by  mortgage  by 
one  not  bound  for  it,  and  who  had  no  in- 
terest In  dlscharglnglt,  will  not  subrogate 
him  to  the  rights  of  the  party  to  whom  he 
paid.  The  payment  will  extinguish  the 
debt,and  the  mortgage  given  to  secure  it; 
and  the  claim  for  reimbursement  will  con- 
stitute the  party  who  paid  an  ordinary 
creditor  of  liim  for  whose  benefit  the  pay- 
ment was  made."  See,  also.  Fort  v.  Bank, 
11  La.  Ann.  708;  Hoyle  v.  Cazabat,  25  La. 
Ann.  438;  Seixas  v.Gonsoulin,  40  La.  Ann. 
851,  4  South.  Rep.  453. 

Our  conclusion  is,  therefore,  that  the 
mortgage  which  originally  secured  the 
notes  sued  on  by  plaintiff  was  completely 
extlng^ulshed  on  the  21st  of  May,  1887,  and 
that  third  opponent's,  then  the  junior, 
mortgage  is  now  the  ranking  mortgage 
affecting  the  property  of  the  defendant 
company. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  on  appeal,  in  so 
far  as  it  recognizes  plaintiff's  alleged  mort- 
gage, be  annulled,  avoided,  and  reversed, 
and  It  is  now  ordered  that  said  mortgage 
be  decreed  extinct,  and  that  the  executory 
process  predicated  thereon  be  annulled 
and  set  aside,  with  recognition  of  the 
rights  of  third  opponent  to  proceed  in  the 
enforcement  of  his  mortgage;  and  it  is 
further  ordered  that  said  judgment  be 
affirmed  in  other  respects  at  the  costs  of 
plaintiff  and  appellee  in  both  courts. 

ON  A.FFUCATION  FOB  BEHEARINQ. 

Bbrmttdbz.C.  J.  The  ground  upon  which 
Hernandez,  the  real  plaintiff,  claimed  to 
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be  paid  as  a  prlvflesed  and  mortgaee  cred- 
itor, was  that  he  had  purchased  the  two 
notes,— that  ol  $1,000  trom  tbeCanalBank, 
and  that  of  $800  from  the  Citizens'  Bank. 
He  contended  that,  as  he  had  been  author- 
ized by  the  board  of  directors  of  the  de- 
fendant company,  and  as  be  had  invested 
bis  own  funds  in  taking  up  the  notes,  he 
bad  acquired  them.  This  court  held  that 
there  had  been  no  purchase;  that,  al- 
though Hernandez  may  have  intended  to 
buy,  neither  of  the  banks  Intended  to  sell, 
and  so  there  was  no  transfer  or  cession 
by  sale.  In  the  application  for  a  rebear- 
Ing,  it  is  now  claimed  by  counsel  for  Her- 
nandez that  as  he  was  a  creditor  of  the 
company,  and  paid  with  his  money,  he 
was  legally  subrogated.  This  Is  an  Inad- 
missible shifting  of  position.  In  bis  origi- 
nal brief,  counsel  for  Hernandez  distinctly 
said  that  "the  doctrine  of  payment  with 
subrogation  does  not  obtain  herein,  for 
no  such  Intent  is  manifest  from  the  ev- 
idence, but,  on  the  contrary,  a  purchase 
as  a  personal  Investment  by  Hernandez 
with  consent  of  dercndant,  and  so  satis- 
fied." Page6,  No.  6.  How  can  Hernandez, 
after  thus  peremptorily  repudiating  the 
theory  of  no  subrogation  opposed  to  him, 
and  proclaiming  that  his  rights  flowed 
trom  a  purchase  made  with  the  debtors' 
consent,  now  claim  that  be  was  a  creditor 
and  because  such  creditor  was  subrogat- 
ed? Had  Hernandez  originally  claimed 
that  be  was  a  creditor,  before  the  acquisi- 
tion by  him  of  the  two  notes,  or  of  the 
last  one,  quite  a  different  case  would  have 
been  presented ;  for  It  is  distinctly  provid- 
ed by  law  that  "subrogation  takes  place 
of  right  for  the  benefit  of  him  who,  being 
himself  a  creditor,  pays  another  creditor, 
whose  claim  is  preferable  to  his  by  reason 
of  his  privileges  or  mortgagees. "  Rev.  Civil 
Code.  art.  2161 ,  par.  1.  This  is  so  true  that 
courts  and  commentators  agree  that  such 
subrogation  takes  place  even  in  favor 
of  an  ordinary  creditor.  Gilbert,  p.  552, 
No.  8.  The  authorities  there  compiled 
are  to  the  effect  that  the  benefit  of  the  le- 
gal subrogation  established  in  favor  of 
him  who,  being  himself  a  creditor,  pays  an- 
other creditor,  who  is  preferable  to  him 
by  reason  of  his  privileges  or  mortgages, 
can  be  claimed  as  well  by  a  simple,  ordi- 
nary creditor,  (cbiro^apbaire,)  as  by  a 
privilege  or  mortgage  creditor.  See,  be- 
sides, 2  Marcad6,  719 ;  2  Baudry,  Lacanti- 
nerie,  723 ;  18  Laurent,  89 :  8  Lassomblere, 
804.  If  Hernandez  coul^  have  thus  claimed 
and  shown,  he  has  not  done  it.  Litigants 
cannot  be  permitted  thus  to  play  fast 
and  loose. 
Bebearing  refused. 

(42  I 


4U)  

Succession  of  Dumkstbb. 

(Supreme  Court  of  Lauigicma.    Uaroh  8,  1860. 
is  La.  Ann.) 

CounnnTT — ^Dissolution — ^Dkbtb — Bubtivos— 

HEIR8. 

1.  Kotwithstandlng  the  actual  dlBsolntlon  of  a 
•ommunity  of  acquests  and  gains  by  the  demise  of 
one  of  the  Bponaes,  ItbasafioUtions  existence  snb- 
•equently  for  the  pnarpose  of  Uqnidating  the  pay- 
Bent  of  oommnnlty  debts. 

3.  When  the  oommnnlty  is  dissolved,  the  re- 
spective Interests  of  the  sunrivor,  and  of  the  heirs 
w  the  deceased,  attach  eo  inftorUe;  and,  U  there 


be  no  community  debts,  their  rights  of  posMsaiOB 
and  dominion  commence,  and  they  therefore  bold 
the  property  in  joint  ownership. 

8.  When  the  surviving  member  of  •  oommnni- 
tj  subsequently  dies,  leaving  individual  debts  un- 
paid, it  necessitates  an  administration  of  her  sno- 
cession  to  institute  suit  for  partition  of  the  prop- 
erty held  in  Indl vision  by  it  and  third  persons;  and 
the  heirs  of  the  predeceased  partner  dying  wiUt- 
oat  debts  are  third  persons,  in  ttiat  sense. 
(Syllobue  by  the  Court) 

Molse  &  Cnbn,  for   appellant.     Chas. 
Louque  and  Jerome  Haunter,  for  appellee. 

Watkinb,    J.      Appeal    from   the  civil 
district  court,  parish  of  Orleans.    Alexis 
Dumeetre    died    in    18S4,   intestate    and 
without  debts,  leaving  as  bis  survivors 
Blanche   Dumestre,  widow  in  communi- 
ty, and   10  children  of   the  marriage,  8 
of    whom    were    minors.      The    widow 
was  confirmed  natural  tutrix,  and  an  in- 
ventory was  taken  which  showed  a  to- 
tal appraisement  of  over  $37,000.    Taxes, 
burial  expenses,  court  costs,    and  other 
expenses     having     been     disbursed,    the 
widow  and  tutrix  filed  an  account  show- 
ing the  separate  and  respective  intenests 
of  the  spouses,  and  of  the  children ;  each 
one  of  the  latter  being  entitled  to  $1,625.63. 
As  surviving  widow,  she  took  the  neces- 
sary proceedings  to   have  the  shares  ol 
eight  minors  in  the  community  property 
adjudicated  to  her,  and  she  executed  in 
their  favor  a  special  mortgage  in  lieu  ot 
their  general  mortgage,  the  tax  interest  ot 
the    two    major    heirs    remaining    undis- 
turbed.   In  1887  the  widow  died,  leaving  an 
estate  of  some  $25,000,  much  embarrassed 
with  debts  contracted  subsequent  to  her 
husband's  death.    An  administrator  was 
appointed,  and  he  brought  suit  against 
the  two  major  heirs  for  a  partition  by  lic- 
itatlon  of  the  property,  in  which  they  bad 
Inherited  from  their  father  two-twentieths 
interest ;  the  same  not  being  susceptible  ot 
division  in  kind.    A  judgment  ordering  par- 
tition was  rendered.    A  sale  and  adjudica- 
tion were  made.    The  purchaser  declined 
to  accept  title,  and,  being  ruled  to  accept 
same,  and  comply  with  the  terras  of  adju- 
dication, he  has  appealed  from  that  decree- 
In  this  court  appellant's  counsel  stater 
that  "  the  proposition  tor  the  conrt  to  de- 
cide is,  can  an  administrator  of  tbe  widow 
in  community  sue  the  two  major  heirs  for 
a  partition  of  property  which  formed  part 
of  the  community?"    This  proposition   Is 
not  correct  in  point  of  fact,  for  we  take  it 
to  be  quite  plain  from  tbe  evidence  that 
the  property  is  not  community  property, 
but  property  held  in  indivision  and  joint 
ownership    by    the    succession   of   Mrs. 
Blanche  Dumestre,  and  the   two   major 
heirs  ot  Alexis  Dumestre.    The  community- 
was  dissolved  by  the  death  of  tbe  latter  in 
1884,  and  the  effects  which  composed  the 
partnership  or  community  ot  gains  wert 
divided  into  two  equal  portions,  betwe«»n 
the  wife  surviving,  and  the  heirs  of  the  de- 
ceased.   Bev.  Civil  Code,  art.  2406. 

In  Tugwell  v.  Tugwell,  82  La.  Ann.  848, 
we  said  that,  when  the  community  of  ao 
quests  and  gains  is  dissolved  by  the  deatb 
of  the  wife,  the  respective  interests  ol  tbe 
surviving  husband  and  the  deceased  ^Ue 
attached  at  the  moment  of  Its  dissolation 
to  the  property  of  the  communityi  subject 
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to  the  payment  of  community  debts.  To 
the  same  eltect  Is  our  opinion  in  GlasBcock 
▼.  Clark,  33  La.  Ann.  684;  also  In  Bartoli 
y.  HuRuenard,  30  La.  Ann.  411,  2  South. 
Rep.  196, and  6  South.  Kep.  80;  and  in  Mur- 
phy's Heirs  V.  Jurey.  39  La.  Ann.  785,  2 
South.  Rep.  676.  Dickson  v.  Dlckaun.  87 
La.  Ann.  915,  involves  the  same  principle. 

The  theory  of  the  law  is  that  a  commu- 
nity of  acquests  andeains  haa,atter  the  de- 
cease ot  one  uf  its  members,  only  a  flcti- 
tlons  existence  for  the  purpose  ol  liquida- 
tion and  settlement  of  community  debts. 
But, as  there  were  no  community  debts  at 
the  date  of  the  dissolution  of  the  matri- 
monial partnership  by  the  death  of  Alexis 
Domestre.therespectivelnterests  of  Widow 
Blanche  Dumestre  and  the  heirs  of  Alexis 
attached  to  the  community  property  at 
once  and  irrevocably,  and  thereafter  con- 
tinued to  be  proi>erty  held  in  joint  owner- 
ship by  the  widow  and  heirs ;  the  former 
having  acquired  all  the  interests  of  the 
minors.  The  debts  presently  due  are  not 
those  of  the  Dumestre  community,  but 
those  of  the  succession  of  Widow  Blanche 
Dumestre,  contracted  by  her  since  the 
death  of  her  husband,  and  for  which  the 
heirs  of  Alexis  Dumestre  are  not  respon- 
sible 

Having  undertaken  the  administration 
of  an  estate  burdened  with  debts,  it  was 
the  first  duty  ot  the  administrator  to  sep^ 
arate  the  interests  of  the  Joint  owners  so 
that  he  might  reduce  to  possession  the 
portion  belonging  to  the  succession  under 
his  control.  This  he  is  enjoined  by  the 
Code  to  do ;  for  its  Injunction  is,  viz. :  "  It 
the  deceased  was  in  community  or  part- 
nership with  any  one  who  has  survived 
him,  the  curator  of  the  vacant  succession 
or  of  absent  heirs  is  bound,  immediately 
after  his  appointment,  to  sue  for  a  parti- 
tion, in  order  that  the  part  which  be- 
longed to  the  deceased  in  the  community 
or  partnership  property  be  ascertained. " 
Rev.  avil  Code,  art.  1135.  This  article  has 
DO  application  to  the  matrimonial  commu- 
nity as  instituted  under  the  Code,  but  it 
rather  refers  to  such  property  as  may  be 
held  in  joint  ownership  or  indivision  by 
the  deceased  and  some  stranger  or  third 
person,  and  by  adverse  titles ;  for  it  is  plain 
that  if  Alexis  Dumestre  were  living  the  ad- 
ministrator would  not  be  authorised, under 
that  provision  of  law,  to  suehlmfor  apar- 
tition  of  the  common  property,  because  the 
whole  necessarily  becomes  subjected  to  ad- 
ministration by  reason  of  the  flctitions  ex- 
istence of  the  community  for  the  purpose  of 
the  settlement  of  community  debts.  But 
Alexis,  having  died  without  debts,  and  his 
heirs  having  become  seised  eo  inataate  of 
bis  estate,  they  occupy  the  position  of 
strangers  to  an  administration  of  the  es- 
tate of  Blanche  for  the  purpose  of  the  set- 
tlement of  debts  they  do  not  owe,  and  tor 
which  they  are  in  no  way  bound. 

We  think  the  administrator  had  the  an* 
thorlty,  and  upon  him  the  law  had  im- 
posed the  duty,  to  sue  for  the  partition  ot 
the  property  which  was  held  in  joint  own-' 
ersblp  by  and  between  the  succession  he 
represented,  and  the  heirs  of  Alexis  Du- 
mestre, and  that  the  title  tendered  appel- 
lant is  good  and  valid. 
Judgment  affirmed. 
T.780.no.22— 40 


(4tLa.  Ami.  ttS> 
Faotobs'  &  Traders'  Inb.  Co.  In  Lhidida- 
TioN  V.  Levi  et  «/. 

(Supreme  Cowrt  of  Louisiana.    April  21, 1800. 
&  La.  Ann.) 

Illbsxl  Assksswbnt — Rights  ot  Hortoaobb. 

1.  A  mortgage  creditor  of  a  delinciuent  tax- 
payer, having  taken  executory  proceedio^  in  th« 
foreclosure  of  his  vendor's  lien  and  special  mort- 
gage, and  at  public  auction  caused  the  mortgaged 
property  to  be  adjudicated  to  him,  occupies  ju(t 
the  same  relation  to  the  assessment  of  the  property 
for  taxes  as  the  mortgagee  and  tax-payer  does. 
Such  executory  proceedings  are  in  affirmance  of  the 
tax-payer's  title,  and  as  adjadicatee  the  plaintiff 
cau  assert  no  higher  right  than  his  mortgagor 
could  have  done;  and  the  limitation  which  the  law 
imposes  upon  the  tax  debtor's  right  of  complaint 
against  an  alleged  illegal  assessment  is  binding  on 
such  adjudicatee. 

2.  The  prescription  of  three  years  provided  by 
article  196  of  the  constitution  only  appUes  to  unre- 
corded tax-liens  and  privileges. 

(auUatnu  by  the  Court.) 

W.  B.  Sommerville,  for  appellant.    F.  N. 
Butler  and  Cbaa.  Carroll,  tor  appellee. 

Wateins,  J.  Appeal  from  the  civil  dis- 
trict court,  parish  of  Orleans.  In  1877,  the 
plaintiff,  as  a  going  corporation,  made 
sale  of  a  piece  of  city  real  estate  to  Abra- 
ham Levi  for  the  price  of  $22,000,  of  which 
fG,000  was  paid  In  cash,  and  for  the  bal- 
ance the  purchaser  gave  notes  secured  by 
mortgage  and  vendor's  Hen.  During  the 
year  ensuing,  Levi  died  testate.  By  the 
terms  of  his  will  and  of  tlie  Inw,  his  sur- 
TivinK  widow  was  recognized  as  the  own- 
er. In  her  own  rights  and  as  legatee,  of  the 
whole  of  the  community  property,  less  the 
shares  of  three  heirs,  of  one-twelftli  each, 
subject  to  the  widow's  usufruct  during 
life.  The  will  was  duly  probated,  and 
Mrs.  Levi  placed  in  poBsession.  Alleging 
the  non-payment  of  the  capital,  and  some 
of  the  interest  installments  of  the  debt,  and 
the  failure  of  the  widow  and  helra  to  pay 
the  taxes  assessed  against  the  mortgaged 
property,  the  liquidating  commissioners 
of  the  insurance  company  brought  an  or- 
dinary action  against  them  jointly,  seek- 
ing judgment  for  its  debt,  and  the  enfoi-ce- 
ment  of  the  vendor's  Hen,  and  mortgage 
securing  same.  Judgment  was  obtained, 
S.  fa.  was  issued,  and  a  sale  and  adjudica- 
tion of  the  property  made  to  the  plaintiff 
In  the  writ  at  the  price  of  $7,400;  but  the 
sherlB  declined  to  execute  a  procSs-rerbal 
of  sale  because  of  the  inscription  against 
the  property  ot  certain  tax  Hens,  priv- 
ileges, and  mortgages.  To  clear  the  rec- 
ord of  these  incumbrances  as  imi>edlmenta 
to  the  execution  of  a  deed  of  sale,  the  plain- 
tifi  and  adjudicatee  proceeded  by  rule 
against  the  civil  sheriff  and  the  city  of 
New  Orleans  to  show  cause  why  same 
should  not  be  erased ;  and  from  a  judg- 
ment making  same  absolute  the  city  has 
appealed.  The  tax  inscriptions  are  those 
of  taxes  assessed  for  the  years  1882, 1883, 
1884,  1H85,  1886, 1887, 1888,  and  1889.  and  ag- 
gregating in  amount  about  $3,600  in  cap- 
ital only.  The  objections  urged  to  the  as- 
sessments are  (1)  that  they  were  made  In 
the  name  ot  Widow  Abraham  Levi,  who 
was  not  the  sole  owner  of  the  property, 
the  title  thereto  being  Jointly  vested  In 
Widow  Abraham  Levi  and  the  then  heira 
I  ot  the  deceased;  (2)  that  the  taxes,  Uena, 
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ajid  privileges  are  prescribed,  and  the  In- 
BcriptlonB  are  therefore  void.  An  ex- 
amination of  the  record  tally  bearsout  the 
correctness  of  the  foregoing  statement  of 
facts,  and  we  have  for  decision  two  qaes- 
tions  of  law,  viz. :  (1)  The  legality  of  the 
assessments;  (2)  the  prescription  of  the 
taxes. 

1.  Confessedly,  the  plaintiff  in  role  is 
seelcing  to  realize  a  community  debt  by  the 
seiznre  and  eaieuf  community  property  in 
proceedings  taken  against  the  widow  and 
heirs  of  the  deceased  partner  In  commu- 
nity, who  bought  the  same,  and  executed 
a  mortgage  thereon  for  the  price.  In  a  re- 
cent case,  we  had  occasion  to  say,  sub- 
stantially, that,  notwithstandiag  the 
actual  dissolution  of  a  community  of  ac- 
quests and  gains  by  the  demise  of  one  of 
the  spouses,  It  has  a  fictitious  existence 
thereafter  for  the  purpose  of  liquidating 
and  disciharKing  community  debts,  and,  as 
a  necessary  corollary  of  that  proposition, 
that,  although  the  respective  interests  of 
the  survivor  and  heirs  are  ascertained  and 
attach  at  the  very  instant  of  the  death  of 
the  deceased,  yet  their  rights  of  possession 
and  duminiun  remain  in  suspense  so  long 
as  there  are  community  debts  unpaid. 
Succession  <if  Dumestre,  42  La.  Ann. — , 
ante,  624.  So,  in  this  Instance,  the  title  of 
the  property  remained  in  abeyance  during 
the  several  years  In  which  the  complalned- 
of  assessments  were  made,  the  rights  of 
the  parties  belngsuspended  by  the  non-ac- 
tion of  plaintiff  in  the  foreclosure  ot  its 
mortgage.  If  It  suited  the  convenience  or 
pleasure  of  the  corporation  to  indulge  the 
mortgagee  so  that  it  mlghtreallze  interest 
on  its  debt,  it  should  not  expect  the  cl  ty 
to  lose  her  revenue  on  account  of  a  possi- 
ble defect  In  assessments  on  the  mortgaged 
property,  which  was  occasioned  by  the 
precarious  condition  of  the  title,  and 
through  its  tardiness  or  delays.  It  is  a 
fact  in  proof  that  the  property  was  for 
each  year  assessed  to  Widow  Abraham 
Levi.  The  taxes  thus  levied  were  reg- 
ularly paid  to  the  state  for  all  those  years, 
and  those  for  the  years  1881, 1880,  and  pre- 
ceding years  were  annually  paid  to  the 
city.  The  tax  delinquents  have  thus,  by 
very  strong  implication,  ratified  and  ac- 
quiesced in  the  assessments  as  made. 

In  case  of  Carter  v.  City  of  New  Orleans, 
83  La.  Aun.816,  wesaid  of  a  somewhat  sim- 
ilar assessment :  "  When  the  assessment 
made,  with  certain  description  and  in  a 
certain  name,  is  valid  either  of  itself  or  by 
reason  of  confirmatory  action  ot  the  own- 
er, publication  and  judgment  in  the  same 
name,  and  with  tlie  same  description,  will 
be  upheld,  if  otherwise  regular.  Lane  v. 
March,  33  La.  Ann.  554. " 

In  Heed  v.  Creditors,  89  La.  Ann.  115, 1 
South.  Kep.  784,  we  applied  thedoctrine  ol 
equltableestoppel  to  a  tax  delinquent  who 
complained  of  the  accuracy  and  sufilciency 
of  assessments. 

Desty  affirms  the  principle  that  "the  fact 
that  a  tax  on  land  is  assessed  to  one  who 
does  not  own  it  affords  no  sufficient  rea- 
son why  the  tax  should  be  abated  on  the 
owner's  appeal.  It  not  being  shown  that 
the  tax  is  excessive."  2  Desty,  Tax'n,  628, 
699 ;  Carpenter  v.  Town  of  Dalton,  68  N. 
U.  616. 


In  Shattuck  v.  City  ot  New  Orieans,  89 
La.  Ann.  206, 1  South.  Rep.  411,  we  enforced 
the  provisions  of  a  statute  of  1884,  which 
permitted  a  tax-payer  to  test  the  correct- 
ness of  his  assessment  before  the  courts 
within  a  specified  time,  and  held  that  a 
prevlons  application  to  the  standing  com- 
mittee on  assessments  was  a  condition 
precedent  to  his  right  of  action,  and  its 
non-observance  was  fatal  to  his  pretension. 

In  Oteri  V.  Parker,  42  La.  Ann.  — ,  ante, 
570,  we  said  of  quite  a  similar  objection  to 
an  assessment  urged  on  the  part  of  the 
tax-payer,  viz.:  "The  contention  that 
some  ot  the  property  assessed  in  plalntifl's 
name  was  not  owned  exclusively  by  him- 
self, but  owned  by  himself  conjointly  with 
others,  involves  only  the  correctness  of 
the  assessment,  and  cannot  be  urged  at 
this  time;"  /.  e.,  the  remedy  pointed  ont 
in  Shattuck's  Case  should  have  been  sea- 
sonably applied,  but  it  had  been  neglected 
and  lost. 

Taking  this  to  be  the  established  rule  in 
respect  to  tlie  tax-payer,  can  It  be  contend- 
ed effectunlly  that  his  mortgage  creditor 
has  any  moresertous  ground  of  objection? 
No.  The  commissioners  of  the  insurance 
company  sue  In  affirmance  of  the  tax- 
payer's title,  and  their  petition  contains 
an  averment  that  they  had  defaulted  in 
the  payment  of  the  taxes,  as  one  of  their 
causes  of  action.  They  claim  to  be  the  ad- 
judlcatee  of  their  title  at  public  auction, 
and  demand  a  deed  to  the  property,  and 
to  be  placed  in  possession.  They  cannot 
assert  any  right  as  growing  out  of  such 
adjudication  which  their  mortgagors  could 
not  assert  for  themselves.  The  situation 
of  the  insurance  company  is  not  that  of  a 
third  person  asserting  title  to  property 
under  an  expropriation  tor  taxes  illegally 
assessed,  or  a  right  of  property  adverse 
to  the  tax-payer,  or  of  joint  ownership  in 
property  condemned  to  sale  tor  such  taxes. 
It  Is  to  such  cases  that  the  authorities 
cited  by  plaintiff's  counsel  apply :  Sntton 
y.  Calhonn,  14  La.  Ann.  209;  Marin  t.  Sher- 
iff. 80  La.  Ann.  293;  Bankv.Lannes,Id.875; 
Lague  V.  Boagni,  82  La.  Ann.  913;  Guidry 
T.  Broassard,  Id.  926;  Stafford  v.  Twitch- 
ell,  33  La.  Ann.  520;  Le  Blanc  v.  Blodg- 
ett,  34  La.  Ann.  107;  Davenpoi-t  v.  Knox, 
Id.  407;  Denegre  v.  G6rac,  85  La.  Ann.  953; 
Maspereau  v.  New  Orieans,  38  La.  Ann. 
401.  Had  a  sale  been  made  in  the  enforce- 
ment of  taxes  levied  under  such  assess- 
ments, the  principle  announced  would  not 
militate  against  the  right  of  an  adverse 
claimant  or  joint  owner  of  an  Interest  in 
the  property  to  sue  tor  the  annulment 
thereof  pro  tanto  on  the  ground  ot  nullity 
in  the  assessment.  It  is  simply  and  terse- 
ly expressed  that  property  so  assessed, 
having  been  sent  to  sale  under  executory 
proceedings  foreclosing  a  mortgage,  where- 
by the  rights  of  ownership  In  all  of  the  co- 
proprietors  passed  to  the  creditor,  neither 
the  delinquent  tax-payer  nor  hie  mort- 
gagee can  dispute  the  right  ot  the  city  to 
require  the  payment  ot  taxes  due  as  a  con- 
dition precedent  to  the  execution  and  de- 
livery of  a  procfts- verba/  otsale  to  the  pur- 
chaser. In  this  respect  the  judgment  of 
the  court  a  qao  making  plaintiffs'  rule  ab- 
solute Is  erroneous. 

2.  The  prescription  urged   against  tb« 
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tax-liens  and  prlTlleges  which  Interfere 
with  the  vendor's  lien  and  mortgaKe  of 
the  Insorance  company  Is  that  contained 
In  the  176th  article  of  the  cons titation,  and 
which idcouched  In  thefollowing  lanKuage, 
t1«.  :  "No  mortgage  or  privilege  on  Im- 
movabie  property  shall  affect  persons  uu- 
leeB  recorded  or  registered  in  the  parish 
where  the  property  is  situated,  In  the 
manner  and  within  the  time  as  is  now  or 
maybe  prescribed  bylaw.exceptprivileges 
for  expenses  of  last  illness,  and  privileges 
for  taxes,  state,  parish,  or  municipal,  pro- 
vided such  privileges  shall  lapse  in  three 
years."    (Italics  ours.) 

In  Davidson  v.  l.ilndop,  88  La.  Ann.  765, 
we  had  ncca«ion  to  construe  thisconstita- 
tional  provision,  and  held  that  the  lim- 
itation of  three  years  therein  contained 
"only  applies  to  the  siiecial  privileges 
named  when  they  are  unrecorded"  and 
void.  "We  understood  the  article  to  mean 
and  to  say  that  no  unrecorded  privilege 
shall  affect  third  persons  except  thespecial 
ones  mentioned,  which,  though  unrecord- 
ed, shall  have  effect '  provided  such  [unre- 
corded] privileges  shall  lapse  in  three 
years.'*  That  interpretation  is  perfectly 
correct,  and  has  never  been  questioned, 
on  the  contrary  has  been  affirmed ;  and  it 
1b  conclusively  against  the  demand  of 
plaintiff,  because  from  the  record  it  ap- 
pears that  the  Hens  and  privileges  for  city 
taxes  have  been  duly  registered  or  pre- 
served as  the  law  requires,  and  are  not, 
therefore,  within  the  terms  of  the  proviso 
of  that  article.  The  judgment  appealed 
from  was  erroneous  in  so  far  as  it  main- 
tained the  plaintiffs'  plea  of  three  years' 
prescription,  and  therefore  It  must  be  re- 
versed in  its  entirety. 

It  is  therefore  oitlered  and  decreed  that 
the  Judgment  appealed  from  be  reversed, 
and  it  is  now  ordered  and  decreed  that 
the  demands  of  plaintiffs  in  rule  be  reject- 
ed, at  their  cost  in  both  courts. 

(43  La.  Ann.  870)  ' 

Exposition  Bt.  &.  Imp.  Co.  ▼.  Canal  St. 
E.  Bt.  Co. 

(iSupreme  Ccnrt  of  LvuisUma.  April  21, 1890. 
42  La.  Ann.) 

CoB!>oKATioKB— Stock — Bdbsoriftioh  —Payment 
— Gabkibbmext. 

1.  Snbaorlbers  for  stock  of  an  incorporated 
company,  Tvhose  capital  Is  fixed  at  a  certain  sum, 
whose  shares  are  limited  to  a  certain  number,  and 
whose  charter  provides  that  payment  shall  be  made 
as  may  be  determined  by  the  board  of  directors, 
cannot  be  compelled  to  pay  nntll  the  whole  capital 
has  been  subscribed  for  and  the  board  has  called 
tor  payment,  unless  it  is  shown  that  by  their  acta 
they  have  waived  their  rights  in  those  regards. 

2.  A  Judgment  creditor,  issulngexecntioo,  and 
seizing  in  the  hands  of  a  garnishee,  cannot  cham- 

Sion  and  exercise  against  him  any  claim  which  the 
efendant  could  not  legally  have  urged. 
iSylldbtu  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Ellis,  Judge. 

Frank  N.  Butler,  W.  S.  Benedict,  and  F. 
B.  Lee,  for  appellant.  T.  J.  Semmea  & 
Legendre,  for  appellee. 

Bermudkz,  C.  J.  This  is  an  appeal  from 
a  Judgment  dismissing  a  rule  traversing 
t'be  answers  of  a  garnishee,  and  releasing 


the  latter  from  liability.  The  plaintiff, 
having  obtained  a  Jadgment  for  fl2,600 
against  the  defendant  company,  issued  ex- 
ecution, and  under  it  garnished  Joseph 
L.  HaiTis,  propounding  interrogatories 
on  facts  and  articles.  In  his  answer  to  the 
fourth  interrogatory,  the  object  of  which 
was  to  ascertain  from  him  the  amount 
of  his  subscription  for  shares  of  stock 
in  the  defendant  company,  and  how  much 
he  had  paid  for  tliem.  the  garnishee  says 
that  he  never  subscribed  fo'- the  stock  of 
the  company,  nor  took  any  shares  therein. 
That  it  is  true  hejsigned  a  paper  purport- 
ing to  be  an  agreement  to  subscribe  for 
stock.  Said  paper  was  presenteil  to  him 
for  eignature  by  Mr.  Minnegerode,  but  it 
wa«  distinctly  agreed  and  understood  at 
the  time  this  respondent  signed  the  paper 
that  said  paper  was  not  to  be  delivered  to 
the  defendant  company,  nor  was  it  to  be- 
come an  operative  agreement  to  take  stuck 
in  the  defendant  company,  unless  and  un- 
til other  i>ersons  should  subscribe  the 
same,  or  a  similar  paper,  so  as  to  make 
the  subscription  to  the  enterprise  a  sub- 
scription of  ^,000,  to  be  paid  in  cash ; 
and  also  unless  and  until  a  contract 
should  be  entered  into  with  Rogers,  Bal- 
lentlne  &  Co.,  responsible  contractors,  to 
build  the  road,  and  take  in  part  payment 
f26,000  In  stock  of  the  company,  which 
amount  of  stock,  with  the  cash  subscrip- 
tion, would  make  up  a  total  amount  of 
the  capital  stock  fixed  by  the  charter,  to- 
wit.  f65,00U.  The  respondent  says  that 
the  conditions  above  mentioned  were 
never  fulfilled,  and  on  4th  of  December, 
18H4,  Mr.  Minnegerode,  by  letter  of  that 
date  addressed  to  this  respondent,  in- 
formed him  that  he  was  at  liberty  to  re- 
scind his  subscription,  which  this  respond- 
ent did  by  letter  of  8th  December,  1S84,  a 
copy  of  which  is  annexed ;  and  this  re- 
spimdent  not  only  never  participated  in 
the  affairs  of  the  defendant  company,  but 
was  really  ignorant  that  it  had  organized 
or  done  any  business  under  its  charter. 
The  respondent  says  that  the  capital  of 
the  company  was  fixed  by  the  charter  at 
f65,000,  and  that  in  law  it  had  no  power 
to  commence  operations,  or  to  bind  by  its 
acts  any  subscriber  for  stock,  until  and 
unless  the  whole  amount  of  the  capital 
stock  had  been  subscribed;  and  this  re- 
spondent avers  that  at  no  time  was  one- 
third  of  the  capital  stock  of  the  defendant 
company  taken  or  subscribed  for,  condi- 
tionally or  otherwise.  The  letter  referred 
to  in  the  answer  is  aa  follows :  "  New  Or- 
leans, Dec.  8,  1884.  C.  Minnegerode,  Jr., 
Esq.— Dear  Sir:  On  my  return,  after  a 
short  absence  from  the  city,  I  found  your 
favor  of  the  4th  Inst.,  and  in  reply  beg  to 
say  that,  besides  your  own  identification 
with  the  enterprise  you  have  on  hand,  I 
was  mainly  Induced  to  subscribe  to  same 
owing  to  Mr.  Rogers'  connection  with  the 
undertaking;  therefore,  in  view  of  his 
withdrawal,  coupled  with  the  misfortunes 
of  yesterday's  newspapers  publishing  the 
failure  of  the  concern,  together  with  the 
fact  of  so  short  a  time  remaining  in  which 
to  put  the  work  through,  I  beg  to  accept 
your  offer,  and  accordingly  to  cancel  my 
subscription  tothestockot  your  company, 
and   remain,  etc.,  J.   L.  Harris."     The 
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charter  of  the  company  Is  dated  19th  No- 
vember 1884,  and  recorded  20th  of  that 
month.  Article  9  is  as  follows :  "'  The  o&p- 
ital  stock  of  the  said  association  Is  hereby 
fixed  at  $65,000,  divided  into  650  shares  of 
$100  each.  All  stock  subscribed  sliall  be 
paid  for  at  such  time  and  on  such  terms  as 
the  board  of  directors  may  determine: 
provided,  that  all  such  stock  subscribed 
shall  be  fully  paid  for  by  the  Ist  of  Febru- 
ary, 1885. "  The  subscription  paper  signed 
by  Harris  is  as  follo-ws :  "  We,  the  under- 
signed, hereby  agree  to  subscribe  the 
amounts  set  opposite  our  names  to  the 
capital  stock  ol  the  Canal  Street  and  Ex- 
position Railway  Company,  twenty-five 
per  cent,  to  be  paid  in  cash,  and  the  bal- 
ance in  three  installments,  of  twenty-flve 
per  cent,  each,  at  Intervals  of  ten  days 
each  after  first  payment. 

J.  L.  Lyons,  25  shares $3,500  00 

Samuel  H.  Kennedy,  85  shares 2,.')00  CO 

Warder  CnmminK,  10  shares. 1,000  00 

J.  L.  Harris,  35  shares 2,500  00 

Kew  Orleans  Railway  Supply  Company, 

by  John  C.  Febiger,  10  shares 1,000  00 

John  C.  Febiger,  lOshares 1,000  00 

From  that  list  it  appears  that  the  num- 
ber of  shares  which  the  parties  who  signed 
it  agreed  to  subscribe  for  was  105,  of  the 
value  of  $10,500.  Thereis  nothjngtoshow 
that  the  party  who  presented  the  paper 
for  signature  had  any  authority  from  the 
company  to  solicit  subscriptions;  that  the 
paper  ever  was  delivered  to  the  company ; 
that  the  subscriptions  were  accepted  by 
the  company ;  that  the  company  was  au- 
thorized to  proceed  to  business  and  levy 
assessments  upon  a  partial  filling  up  of  its 
capital,  and  before  its  entire  stock  was 
taken  up ;  that  the  board  of  directors  ever 
determined  to  call  for  any  payment  of  the 
stock  subscribed  for;  that  the  garnishee 
has  ever  done  any  act  from  which  it  can 
be  Inferred  that  he  has  waived  his  rights 
to  insist  upon  the  fulfillment  of  those  con- 
ditions precedent.  If  the  party  who  pre- 
sented thelist  for  subscription  represented 
the  company,  then  what  passed  between 
him  and  the  garnishee,  and  which  is  stilt- 
ed in  the  uncontradicted  answer  to  the  in- 
terrogatories and  verified  by  proof,  is 
binding  on  the  company,  as  the  whole 
constitutes  one  and  the  same  transaction. 
If  so  binding,  the  company  could  have  no 
recourse  against  the  garnishee  as  a  sub- 
scriber, and  that  which  it  could  not  do, 
the  plaintiff  in  the  writ,  who  stands  in  its 
shoes,  cannot  urge.  The  answer,  which 
cannot  be  divided,  Justifies  an  exonera- 
tion. Code  Prac.  art.  356.  The  quoted 
article  of  the  charter,  coupled  with  the 
caption  of  the  subscription  licit  which  fol- 
lowed it,  Irresistibly  forces  the  conclusion 
that  it  never  entered  the  Tiiind  of  tlie  sub- 
scribers to  pay  until  the  entire  stock  had 
been  taken,  and  until  the  directors  had 
called  for  payment.  The  contingencies 
not  happening,  no  liability  is  incurred. 
As  was  quite  well  said  in  Bailrnad  Co.  v. 
Gould,  2  Gray,  277:  "It  is  a  rule  of  law 
too  well  settled  to  be  now  questioned  that, 
when  the  capital  stock  and  the  number  of 
shares  are  fixed  by  the  act  of  incorpora- 
tion, *  *  *  no  assessment  can  be  law- 
fully made  on  the  share  of  any  subscriber 
until  the  whole  number  of  shares  has  been 


taken.  •  •  •  This  is  no  arbitrary  rule. 
It  Is  founded  on  a  plain  dictate  of  justice 
and  the  strict  principles  regulating  the 
obligation  of  contracts. "  In  .Manufactur- 
ing Co.  V.  Parker,  14  N.  H.  543;  Railroad 
Co.  V.  Veazie,  39  Me.  j71;  Sanford  v. 
Handy,  25  Wend.  475;  and  numerous  other 
cases,— It  was  likewise  held  that  the  en- 
tire stock  must  have  been  taken  before 
the  subscriptions  can  be  binding,  or  any 
legal  assessments  made.  Also  1  Mor.  Prlv. 
Corp.  §§  137, 138,  and  notes.  In  a  recent 
case,  in  which  a  kindred  question  was 
elaborately  and  thoroughly  investigated, 
all  the  authorities  having  a  bearing  upon 
it  having  been  critically  examined,  the 
New  York  court  of  apipeals  held  in  the 
^ame  manner.  Bray  y.  Farwell,  81  N.  Y. 
b30-615. 
Judgment  afiarmed. 
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(Supreme  Covrt  of  IjOUi»iama.    April  21,  1890.) 

TTSUBT— BCILDINO  ASSOCIATIONS — INSOLVESCT — 
SCBETIES — DiSCHAROE. 

1.  Where  a  person  applies  to  a  building  asso- 
ciation to  build  a  house  for  him,  and  the  associa- 
tion dears  the  title  to  the  lot  on  which  the  build- 
ing is  to  be  erected  by  eztinKuishing  the  vendor's 
lien  thereon,  and  builds  the  house  on  said  lot, 
which  is  accepted  by  the  applicant,  who  sells  said 
lot  and  improvements  to  the  building  association, 
which  afterwards,  according  to  an  agreement,  sells 
the  same  property  to  the  person  for  whom  it, 
cleared  the  title  to  the  lot,  and  built  the  house,  for 
the  sum  which  it  advanced  on  the  property,  with 
a  premium  thereon  of  10  per  cent,  as  the  price,  witb 
a  vendor's  privilege  and  special  mortgage  re- 
tained, the  contract  is  a  legal  one,  and  the  premi- 
um of  10  per  cent,  ia  not  interest,  and  is  therefore 
not  usury. 

8.  Where  a  party  indorses  a  note,  and  the 
maker  takes  the  benefit  of  the  insolvent  laws,  and 
the  holder  of  the  note  takes  part  in  the  proceed- 
ings, and  votes  for  the  discharge  of  the  maker  of 
the  note,  the  indorser  Is  released. 
(SyUohtM  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Ellis,  Judge. 

A  uff.  Bemaa,  Back,  DlnkeJspiel  (ft  Hart, 
and  Howe  &  Prentiss,  for  appellant.  Hen- 
ry P.  Dart,  Frank  B.  Thomas,  B.  R.  For- 
man,  and  W.  8.  Behedict,  for  appellee. 

McEnert,  J.  Mrs.  Louise  Latchford 
died  in  New  Orleans  on  the  25th  day  of 
October,  1888.  The  administrator  of  her 
succession  filed  his  final  account,  to  which 
there  were  several  -oppositions.  The  suc- 
cession property  comprises  a  lot  of  furni- 
ture, a  claim  against  the  Germanla  Insur- 
ance Company,  and  a  piece  of  real  estate 
in  the  city  of  New  Orleans.  The  last  Item 
is  the  principal  portion  of  the  succession, 
and  from  which  arises  the  most  eerlous 
oppositions.  From  the  judgment  of  the 
lower  court  maintaining  the  opposition 
of  theMutualLoan  &  Building  Association 
and  Charles  Francke,  and  the  opposition 
of  Geruiania  National  Bank  to  the  claim 
of  Joseph  Horz,  and  the  dismissal  of  the 
opposition  of  August  Bernau,  attorney, 
the  administrator  and  the  opponents 
Horz  and  Bernau  have  appealed. 

The  decedent  sold  to  the  Mutual  Loan  & 
Building  Company  of  New  Orleans,  on  the 
21stof  May,  1888,  an  unimprovetl  portion  of 
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icround  In  the  second  district  of  this  city. 
Tbe  act  of  sale  was  passed  before  Jobn  B. 
Legier,  notary  public,  and  the  price  was 
$750.  Theactwasdulyreglsterediuthecon- 
veyance  office  of  Orleans  parish.  This  sale 
was  the  first  step  to  wards  the  consummti- 
tion  of  a  transaction  which  began  by  the 
decedent's  application,  dated  New  Orleans, 
April  16, 1888,  addressed  to  the  president 
and  board  of  directors  of  the  Mutual  Loan 
&  Building  Company:  "Gentlemen:  I  here- 
by make  application  for  $2,400  on  the 
monthly  payment  plan,  in  accordance  with 
your  usages,  rnles,  and  regulations,  for  the 
purpose  of  erecting  a  cottagecosting  $1 ,650, 
and  $750  to  pay  note  due  on  the  property, 
asfoUows:  Canal, between  Alexander, Mu- 
rat,  and  Custom-House  streets.  [Signed]  L. 
Latchfobd,  St.  David  and  Custom-House, " 
—which  application  was  accepted  by  the 
following  written  indorsement:  "We,  the 
undersigned  members  of  the  committee  on 
building  and  real  estate,  respectfully  re- 
port that  we  have  carefully  examined  the 
premises  above  described,  and  approve  the 
loan,  with  10  per  cent,  added.  [Signed] 
H.  Wellman.  "  This  approval  by  the 
building  committee  was  signed  on  the 
same  day,  or  day  after,  the  application 
was  made.  Previously,  Mrs.  L.  Latchford 
had  purchased  the  property  in  question 
from  one  Bergaminl  on  the  2tfth  of  Febru- 
ary, 1888.  The  note  referred  to  in  the  ap- 
plication was  a  vendor's  note  given  forthe 
price  to  Bergaminl.  This  note  was  talcen 
up  by  tbe  Mutual  Loan  &  Building  Com- 
pany, with  its  own  money,  before  It  pur- 
chased the  property.  Tbe  company,  being 
the  holder  of  the  note  at  the  time  the 
property  was  purchased  by  it,  constituted 
that  note  the  consideration  mentioned  in 
the  sale.  Having  purchased  tbe  property, 
the  company,  on  the  15th  of  May  of  the 
same  year,  entered  into  a  contract  with 
Otto  Waither  whereby  said  Walther  con- 
tracted to  build  for  said  company  tbe 
house  contemplated  by  the  application  on 
or  before  the  Ist  of  June,  1888,  for  the  sura 
of  $1,650,  the  same  to  be  built  to  the  satis- 
faction of  the  company.  The  house  was 
fluished,  and  Mrs.  Latchford  occupied  it. 
Her  death  occurred  on  the  25th  of  October, 
1888,  and  she  was  intestate. 

The  Mutual  Loan  &  Building  Company 
was  incorporated  February  7,1887,  and  its 
charter  was  amended  February  8,  1888; 
the  charter  and  amendments  being  by  act 
before  J.  B.  Legier,  notary  public,  and 
duly  recorded.  The  original  charter  was 
offered  in  evidence.  In  article  S  theobjects 
of  the  corporation  are  declared  to  be  for 
the  building  of  dwelling-houses  or  other 
buildings,  according  to  such  ideas,  plans, 
or  specifications,  for  any  person  so  desir- 
ing, and  possessed  by  legal  and  valid  title 
of  a  lot  of  ground  within  the  city  limits, 
and  such  person  or  persons  to  refund  the 
price  thereof  to  said  corporation  in  month- 
ly installments  eq  ul  valent  to  10  per  cen  t.  per 
annum  of  the  principal,  with  8  per  cent. 
Interest  per  annum  on  the  deferred  pay- 
ments or  unpaid  principal;  also  the  rent- 
ing, parehasing,  and  sale  of  homesteads, 
and  the  loaning  of  funds  on  mortgage  or 
other  real-estate  security  in  the  city  of 
Uew  Orleans.  The  corporation  is  a  stock 
corporation;  tbe  capital  stock  being  $50,- 


000,  divided  into  2,000  shares  of  $25  each. 
Tn  article  1  it  is  given  authority  to  hold, 
receive,  lease,  purchase,  and  occupy,  under 
its  corporate  name,  property  both  real  and 
personal;  to  loan  money  on  security;  to 
make  and  appoint  such  officers,  directors, 
and  agents  as  the  necessity  and  conven- 
ience of  the  corporation  may  require;  and 
to  make  and  establish  such  by-laws,  rnles, 
and  regulations  for  the  proper  manage- 
ment of  its  affairs  as  may  be  necessary  and 
proper;  and  to  do  and  perform  all  other 
acts  and  things  which  may  be  requisite 
and  necessary  to  carry  out  the  objects  and 
purposes  of  the  corporation.  In  article  6 
it  is  provided  that,  should  any  borrower 
from  this  company  fail  or  neglect  to  pay 
his  or  her  monthly  installments  at  such 
times  as  the  same  may  fall  due,  and  as 
maybe  provided  for  in  hisor  her  contract, 
such  unpaid  installments  shall  become 
part  of  the  principal,  and  bear  interest  at 
the  same  rate.  Article  7  provides  that  all 
expenses  of  attorneys,  notaries,  architects, 
and  recorders  in  making  or  canceling  loans 
shall  be  paid  by  the  respective  borrowers 
before  title  is  passed  to  them,  and  no  title 
shall  be  executed  until  said  charges  are 
paid.  Article  10  provides  that  any  bor- 
rower shall  have  the  right  at  any  time  to 
reduce  said  indebtedness  by  paying  on  ac- 
count a  sum  of  not  less  than  $10,  and  all 
payments  of  account  of  capital  shall  at  the 
end  of  each  borrower's  current  year  be  de- 
ducted from  the  principal,  and  the  pay- 
ments on  account  of  the  principal  and  in- 
terest shall  thereafter  continue  without 
curtailment  of  the  original  time  within 
which  the  loan  was  made  payable.  Ar- 
ticle 2  of  the  by-laws  creates  the  different 
committees  necessary  to  carry  on  the  busi- 
ness of  the  company,  and  among  others 
a  building  and  real-estate  committee, 
whose  duties  are  to  examine  all  houses 
which  are  being  erected  by  the  company, 
and  to  see  that  they  are  built  in  strict  con- 
formity with  the  specifications.  They 
shall  also  appraise  any  house  or  lot  offered 
to  the  company.  Article  7  provides  that 
no  real  estate  shall  be  purchased  until  the 
same  has  been  appraised,  and  the  pur- 
chase thereof  recommended  by  the  build- 
ing and  real-estate  committee,  and  the 
title  thereto  approved  by  the  attorney  of 
the  company.  The  president  shall  then, 
upon  receiving  from  the  applicant  such 
sum  as  may  be  fixed  by  the  board  of  di- 
rectors upon  the  recommendation  of  the 
building  and  real-estate  committee,  buy 
the  property  in  the  name  of  the  company, 
and  thereafter,  in  due  course,  convey  the 
same  to  said  applicant  upon  such  terms 
and  conditions  as  may  be  fixed  by  the 
board  of  directors.  Article  8,  §  1,  provides 
that  any  person  who  owns  or  may  acquire 
a  lot  of  ground  can  obtain  a  loan  from  the 
company  for  building  purposes,  if  the  said 
lot  be  acceptableto  thecompany,  provided 
he  transfers  to  the  company  the  said  lot 
free  of  all  incumbrances,  and  thereafter  a 
sale  shall  be  made  to  him,  in  due  course,  as 
provided  in  article  7,  and  after  the  build- 
ing is  completed. 

After  the  house  was  erected,  she,  aver- 
ring that  she  did  not  have  enough  money 
to  pay  the  attorney's  and  notary's  fee  for 
the  examination  of  the  title,  and  the  pass- 
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Ingofthe  act  of  sale,  requested  that  the 
property  be  not  Immediately  retranaferred 
to  her.  The  prui>erty  was  to  remain  In 
the  company's  name  until  she  refunded 
the  amount  borrowed,  and  thelOi)ercent., 
but  she  had  the  rli?ht  to  demand  the  re- 
transfer  at  any  time  subject  to  the  ven- 
dor's Hen  ot  |2,B40.  The  company  was 
ready  to  transfer  It  to  her  at  any  time 
after  the  completion  of  the  house  by  the 
company.  Her  Installments  and  Interests 
fell  uae  on  the  18th  of  each  month;  and, 
vrhen  It  was  not  paid,  It  was  charged  up 
and  added  to  the  $2,640,  and  anything  paid 
after  that  date  was  deducted  from  the 
total.  The  cost  of  erecting  the  house  was 
$1,650,  and  was  paid  by  the  company, 
making  a  total  of  f  2,400  paid  by  the  com- 
pany for  account  ot  Mrs.  L.  Latcbford.  It 
is  a  rule  and  regulation  of  the  companyto 
add  10  per  c^nt.  to  the  amount  paid  out, 
and  there  is  a  special  agreement  to  that 
effect  with  Mrs.  LatchTord.  The  whole 
sum  is  then  divided  into  120  monthly  in- 
stallments, bearing  interest  at  the  rate  of 
8  per  cent.,  payable  also  monthly,  and 
forms  the  consideration  or  price  at  which 
the  company  agrees  to  sell  to  the  borrower 
or  purchaser. 

At  the  time  of  Mrs.  Latchford's  death 
the  real  estate  in  the  inventory  was  In  the 
nameot  the  Mutual  Loan  &  Bnilding.Com- 
pany.  It  was,  however,  inventoried  as 
the  property  ot  Mrs.  Latchtord,  and  the 
following  entry  was  made  in  the  inven- 
tory after  describing  the  property :  "  By 
an  act  before  J.  R.  Legler,  notary  public, 
dated  May  21, 1MS8,  the  late  Mrs.  Louisa 
Latchford  transferred  to  the  Mutual  Loan 
&  Building  Company,  of  New  Orleans,  the 
said  property,  for  the  sum  ot  seven  hun- 
dred and  fifty  dollars  cash.  It  appears, 
however,  that  the  said  sale  of  the  proper- 
ty was  made  to  said  association  for  the 
purpose  of  securing  a  loan  of  money  for 
the  purpose  of  erecting  a  building  on  tue 
above-described  property,  which  was  then 
unimproved,  which  aura  of  money  origi- 
nally amounted  to  the  sum  of  $2,640  less 
10  percent.,  to-wlt,  $2,376,  part  of  which 
amount  of  money,  namely  $750,  was  used 
to  extinguish  a  mortgage  note  resting  on 
the  property,  so  as  to  clear  the  property, 
and  thus  secure  the  loan  by  the  company 
to  Mrs.  Latchford ;  and  this  $750,  so  ap- 
parently paid  to  Mrs.  Latchford,  was  nev- 
er paid  to  her.  but  was  used,  as  above  set 
forth,  to  exinguish  a  note  due  by  her  so  as 
to  better  secure  the  company.  The  above 
amount  is  subject  to  reduction  by  pay- 
ments." The  Mutual  Loan  &  Building 
Company  was  not  a  party  to  this  inven- 
tory. The  administrator  provoked  an  or- 
der of  sale  on  November  20,1888,  requesting 
that  the  property  should  be  sold  on  terms 
of  one-third  or  more  cash,  and  the  bal- 
ance In  one  or  two  years'  credit  at  8  per 
cent,  interest,  at  the  purchasers'  option, 
secured  by  vendor's  Hen  and  privilege. 
The  sale  was  asked  to  pay  debts,  and  the 
Mutual  Loan  &  Building  Company  was 
classed  as  a  creditor  for  the  amount  of 
$2,450.  On  the  26th  of  November,  1888,  the 
administrator  obtained  a  rule  upon  the 
Mutual  Loan  &  Building  Company  alleg- 
ing that,  though  apparently  belonging  to 
said  company,  the  real  property  aforesaid 


is  verily  the  property  of  the  Baccees!on,for 
the  reasons  set  forth  inthesaid  Inventory, 
and,  referring  to  an  order,  previously  ren- 
dered, directing  a  sale  at  public  auction 
to  pay  debts,  asked  that  the  company 
show  cause  why  the  property  should  not 
be  sold  by  the  administrator  of  thesucces- 
slon.  This  rule  was  not  tried,  but  on  the 
14th  December,  1888,  the  following  joint 
motion  was  filed  in  the  said  succession : 
"On  motion  of  H.  P.  Dart,  attorney  tor 
the  Mutual  Loan  &  Building  Company  of 
New  Orleans,  and  of  Aug.  Bernau,  attor- 
ney for  P.  H.  MentE,  administrator  of  the 
succession  of  Louisa  Latchtord,  and  on 
suggesting  to  the  court  that  both  said 
company  and  sui-cession  claim  title  to  the 
real  property  herein  inventoried  as  belong- 
ing to  the  succession,  and  on  further  sug- 
gesting to  the  court  that  your  honor  has 
heretofore  ordered  the  sale  of  the  said 
property  in  order  to  pay  the  debts  ot  the 
succession,  and  it  is  necessary  that  the 
said  property  be  sold  at  public  auction, 
and  that  the  rights  of  the  respective  liti- 
gants on  the  proceeds  ot  said  property  be 
hereafter  determined,  it  is  orderefl  that 
Ben  Onorato,  auctioneer,  sell  at  public 
auction,  on  the  terms  set  forth  in  the  or- 
der ot  sale  herein  granted,  on  the  20th  No* 
veraber,  1888,  the  real  property  herein  In- 
ventoried, and  that  he  have  power  to 
make  title  and  sign  all  necessary  deeds  to 
the  purchaser, and  that,  after  deduction  ot 
the  costs  and  expenses  necessary  tor  the 
sale  ot  the  property,  there  be  turned  overto 
said  Mutual  Loan  &  Building  Company, 
the  proceeds  ot  saldsaleto  the  extent  that 
said  company  lay  claim  thereto,  to  be 
held  by  the  said  company  until  it  shall 
have  been  finally  determined  by  this  hon 
orable  court  in  a  proper  proceeding  to  be 
hereinafter  brought  by  the  administrator 
ot  the  succession,  whether  the  said  com- 
pany Is  and  was  entitled  to  retain  the 
property  or  the  funds  realized  by  the  sale 
of  said  property,  or  has  or  had  any  claim. 
Hen,  or  privilege  to  or  upon  the  same,  or 
any  part  thereof,  or  whether  the  money 
thus  ordered  to  be  paid  over  and  held  by 
said  company  belongs  to  the  within  suc- 
cession, or  whether  the  succession  has  any 
claim.  Hen,  or  privilege  to  said  money 
turned  over  to  said  company,  or  to  any 
part  or  portion  thereof.  The  whole  with- 
out prejudice  to  the  rights  of  either  of  the 
litigants,  the  movers  herein,  and  with  full 
reservation  of  the  defenses,  rights,  etc., 
the  object  hereof  being  solely  to  sell  the 
property  aforesaid  to  prevent  the  destruc- 
tion thereof,  which  is  now  In  progress, 
owing  to  the  same  being  now  occupied, 
and  the  insurance  being  in  jeopardy. "  A 
public  auction  was  accordingly  made,  and 
the  auctioneer  filed  his  prtjcds-rerbaj  on 
January  19, 1889,  showing  that  the  prop- 
erty was  adjudicated  to  D.  L.  Bergamini 
for  $2,700. 

The  administrator,  in  his  account,  al- 
lowed the  Mutual  Loan  &  Building  Com- 
pany the  sum  of  $2,300.90.  This  company 
opposed  the  account  on  the  ground  that, 
under  Its  contract  with  the  deceased,  Mrs. 
Latchford,  it  was  entitled  to  have  the  ac- 
count amended,  ajid  to  proceed  thereon  ns 
a  pi-lnclpal  creditor  for  the  amount  of  the 
proceeds  ot  the  real  estate,  to  the  amount 
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of  f2,564.42,  with  $30  notary  and  attor- 
ney's charges,  and  8  per  cent,  on  the  wbule 
until  paid.  The  Germanla  National  Bank, 
daimlog  as  an  ordinary  creditor,  opposes 
tlie  account  on  the  ground  that  the  Mu- 
tual Loan  &  Building  Company  has  no 
privilege  or  mortgage  on  the  real  estate 
belonging  to  the  succeaslon.  It  alBO  op- 
poses the  claim  of  Jos.  Hons,  and  denies 
that  he  Is  acredltor  ot  thesuccession.  The 
opponent  August  Bemau  asks  that  his 
fee  ot  $aou  be  Increased  to  f  500.  There  is 
no  opposition  to  the  claim  of  Charles 
Francke.  The  administrator  contends 
that  the  contract  between  Mrs.  Latchford 
and  the  building  company  is  usurioas,  as 
It  added  10  per  cent,  premiam  to  the 
capital  invested  by  the  company  in  the 
property  ot  Mrs.  Latchford,  and  that 
8  per  cent,  per  annum,  payable  in  month- 
ly installments,  had  been  charged  on  the 
sum  ot  f  2,i>40,  when  only  $2,400  had  been 
invested. 

The  charter  and  by-laws  of  the  com- 
pany are  in  evidence.  Mrs.  Latchford,  in 
contracting  with  the  company,  did  so 
with  reference  to  the  same;  and,  as  the 
contract  was  made  in  strict  conformity 
thereto,  they  form  a  part  of  it.  There  Is 
no  allegation,  nor  is  there  any  evidence, 
that  there  was  any  departure  from  the 
charter,  or  the  rules  and  regulations  of 
the  company.  Briefly  stated,  the  contract 
was  that  the  company  undertook  to  build 
a  house  for  Mrs.  Latchford  for  a  certain 
snm.  In  order  to  secure  the  company 
against  prior  liois  on  the  property,  ac- 
cording to  lis  rules,  it  paid  the  vendor's 
privilege,  and  a  special  mortgage  resting 
on  the  property.  As  a  compensation  for 
services  rendered,  the  company  added  10 
percent,  to  the  capital  it  investedlnMrs. 
Latchford's  property,  the  payment  of  the 
vendor's  privilege,  and  the  cost  of  the 
building.  Mrs.  Latchford  agi-eed  to  sell 
the  same.  Improved,  to  the  company  for 
thesam  of$750,theamount  of  the  vendor's 
note  paid  by  the  company.  The  property 
was  afterwards  to  be  transferred  to  Mrs. 
Latchford,  the  price  being  the  monpy  so 
advanced  for  the  clearing  of  title  to  the 
lot,  and  the  cost  of  the  building  and  the 
10  percent,  added,  the  company  to  return 
the  vendor's  privilege  and  speciul  mort- 
gage, and  give  Mrs.  Latchford  10  years  in 
which  to  pay  said  price,  in  monthly  in- 
stallments, bearing  8  per  cent,  interest  per 
annum.  The  company  extinguished  the 
mortgage  note  due  by  Mrs.  Latchford  for 
the  purchase  price  of  the  lot  upon  which 
the  building  was  to  be  erected. 

It  amounted  to , -. t  750 

nie  building  erectedcost 1,660 

*2,400 
To  this  was  to  be  added  10  per  cent 840 

tS,e40 

— Which  was  the  price  Mrs.  Latchford  was 
to  pay  for  the  sale  of  the  house  and  lot  to 
her.  The  contract  was  legal.  There  Is 
nothing  in  itcontraryto  law.  Mrs. Latch- 
ford had  a  perfect  right  to  sell  to  the  com- 
pany, and  the  company  to  again  sell  to 
Iver,  for  a  price  agreed  upon.  The  com- 
pany charged  for  Its  services  In  erecting 
the  building,  as  a  compensation  for  time, 


labor,  and  skill,  and  its  entire  reeponsibil- 
i  ty  in  the  s  aperlntendence  and  construction 
of  the  same,  a  premium  of  10  per  cent., 
which  was  to  be  added  as  a  part  of  the 
price  to  the  amount  invested.  It  was  not 
charged  for  the  use  ot  money,  or  for  the 
creditor  to  forbear  in  the  prosecution  ot  his 
claim,  but  was  a  brokerage  paid  or 
charged  at  one  time  for  the  services  ot  a 
builder.  In  no  sense  can  it  be  considered 
a  a  interest  paid  to  a  creditor  for  the  use  ot 
his  capital  for  a  specified  time.  Mrs. 
Latchford  made  several  payments,  which 
reduced  the  amounts  she  owed  to  the  com- 
pany to  the  sum  of  $2,504.42. 

For  reasons  satisfactory  to  Mrs.  Latch- 
ford and  the  company,  the  property  was 
not,  according  to  the  original  agreement, 
sold  to  Mrs.  Latchford.  It  seems  the  de- 
lay was  at  the  request  of  Mrs.  Latchford. 
At  her  death  the  property  was  placed  up- 
on the  inventory  in  her  succession.  The 
legal  title  was  in  the  company.  It  has 
never  parted  with  its  title  to  the  property 
to  the  succession.  The  equitable  title, 
however,  was  in  the  succession,  as  it  had 
been  in  Mrs.  Latchlord;  and  the  adminis- 
trator, by  complying  with  the  terms  of 
her  agreement,  could  have  had  the  title 
transferred  to  the  succession.  The  com-' 
pany  would,  according  to  its  rules  and 
regulations,  and  the  agreement  or  contract; 
with  Mrs.  Latchford,  have  retrieved  the 
vendor's  privilege.  The  property  was  sold 
by  consent  of  parties,  the  proceeds  to  re- 
main in  lieu  of  the  property.  The  com- 
pany, by  this  agreement  to  sell,  did  not 
waive  any  ot  its  rights,  nor  did  the  suc- 
cession of  Latchford  acquire  any.  If  the 
succession  of  Latchford  desires  the  owner- 
ship of  the  property,  it  must  pay  the  price 
according  to  the  terms  agreed  upon.  Un- 
til this  is  done  the  building  company  has 
a  right  to  hold  the  propei-ty  as  a  security 
for  the  debt.  As  the  property  was  sold  by 
consent  of  all  parties,  and  the  title  made 
to  the  purchaser  by  them,  the  judge  a  quo 
very  properly  rendered  a  decree  so  as  to 
cover  this  judgment,  and  protect  the  pur- 
chaser against  the  succession  and  the 
building  company. 

J  oseph  Horz  was  placed  on  the  account  as 
an  ordinary  creditor  in  anotefor  $1,.553.54, 
with  interest  and  costs  of  protest.  H. 
Hamblock  executed  this  note,  which  was 
indorsed -by  Mrs.  Latchford.  The  claim 
was  rejected  on  thegroundthat  Hamblock 
had  gone  Into  insolvency,  and  had  been 
discharged;  the  creditor  Hon  having  been 
a  party  to  the  proceedings  in  the  insolv- 
ency, and  having  voted  for  the  discharge 
of  Hamblock,  thus  extinguishing  the  debt, 
and  releasing  the  surety,  Mrs.  Latchford. 
The  proems-verbal  oltheinsolvent  proceed- 
ings was  offered  in  evidence,  and  objected 
to  by  counsel  for  Horz,  which  objection 
wan  sustained.  Subsequently  the  Ger- 
manla Bank  offered  an  amended  opposi- 
tion, to  which  objection  was  made  by 
Horz*  counsel.  The  amended  opposition 
was  allowed.  In  the  original  opposition 
the  bank  denied  that  Horz  is  a  creditor  ot 
the  succession  for  the  amount  for  which  be 
was  placed  on  the  account,  or  for  any 
amount  whatever.  The  supplemetal  or 
amended  opposition  of  the  bank  alleges 
that,  if  Horz  had  ever  been  a  creditor  of 
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Mrs.  Latchtord,  Bhe  had  been  retrieved  by 
the  discbarge  in  tlie  insolvent  proceed- 
ings of  Ham  block.  The  Bupplemental  op- 
position was  but  an  application  by  setting 
out  the  particular  fact  which  destroyed  the 
claim  ol  Horz,  which  had  been  denied  to 
exist.  It  was  properly  allowed.  The 
procbs-verbai  ol  the  Insolvent  proceedings 
was  ottered  in  evidence,  and  admitted  un- 
der this  amended  opposition.  It  was  prop- 
erly received  for  the  purpose  of  showing 
the  fact  that  Hamblock  had  been  dis- 
charged, and  how  the  creditors  voted  'In 
the  proceedings. 

Horz  contends  that  there  was  a  majori- 
ty in  number  and  amount  in  favor  of  the 
discharge  without  his  vote,  and  that  when 
he  voted  there  was  not  a  sufficient  number 
and  amount  to  grant  the  discharge  of 
Hamblock,  and  therefore  the  discharge 
waanuattected  by  bis  vote.  It  is  true  that 
the  discharge  was  not  granted  alone  by 
Hors,  and  the  other  creditors  could  have 
granted  the  discharge  aeainst  the  vote  of 
Horz;  but  he  voted  for  the  discharge,  thus 
contributing  to  it.  The  discharge  was  the 
express  will  of  all  the  creditors  voting  for 
It.  It  destroyed  the  debt  as  originally 
contracted,  in  holding  the  debtor  personal- 
ly liable;  relieved  him,  and  placed  it  upon 
the  proceeds  of  the  sale  of  bis  effects.  The 
surety  was  discharged.  Lobdell  v.  Niphler,  4 
La.  294 ;  Brown  v. Roberts.  14  La.  Ann.  259. 

The  attorney,  Aug.  Bemau,  considering 
the  amount  of  the  succession,  received  a 
liberal  fee,  and  it  ought  not  to  be  In- 
ereased. 

Judgment  affirmed. 


(42  La.  Ann.  688)  

State  ex  rel.  Nores  et  aJ.  ▼.  Judges  of 
THE  CocBT  or  Appeals,  Third  Dist. 

{Swpreme  Cvurt  of  Louisiana.    May  5,  1890. 
42La.  AJin.) 

APPKJX — JUBUDIOnoNAL  AMOUNT— Il^NSAWS. 

1.  A  suit  to  annul  a  tax-sale  for  9180  of  prop- 
erty worth  more  than  $3,000,  with  a  view  to  suDjeot 
it  to  the  payment  of  a  sum  exceeding  $10,000,  has 
for  its  purpose  the  validity  of  the  title  to  the  prop- 
erty. 

3.  The  result  of  a  judgment  in  such  a  case  can 
only  be  to  recognize  title  to  the  ownership  of  the 
property  in  either  of  the  claimants. 

8.  Such  judgment  would  adjudicate  upon  a 
matter  In  dispute  of  a  value  exceeding  $3,000. 

4.  The  court  of  appeals  was  right  in  refusing 
to  take  jurisdiction  on  the  ground  that  it  liad  none, 
rcMone  materia,  over  the  controversy,  llania- 
mu9  does  not  lie  to  them. 

(SyUabiLs  by  the  Court.) 

Application  for  a  mand&mua. 

T.  D.  Foster  and  W.  J.  Bnrke,  for  relator. 

Bermuoez,  C.  J.  This  is  an  application 
tor  a  mandamus  to  compel  the  respondent 
Judges  to  take  jurisdiction  of,  and  deter- 
mine on  its  merits,  a  case  which  they  have 
declined  thus  far  to  decide  on  the  ground 
that  they  have  no  Jurisdiction  over  it,  ra- 
tione  materia,  Thesuit  which  the  relators 
have  brought,  and  which  the  district  court 
dismissed,  hasfor  its  object  to  annul  a  tax- 
sale  of  a  certain  plantation,  under  which 
the  defendants  hold,  in  order  to  subject 
the  property  to  the  payment  of  a  large 
sum,  due  relators,  said  to  be  secured  by 
vendor's  privilege  and  special  mortgage 
thereon.    The  tax-sale  was  for  f  180.    The 


amount  of  the  claim  said  to  be  thus  guar- 
antied, and  the  value  of  the  property,  are 
far  in  excess,  separately,  of  $10,000. 

The  purpose  of  the  suit  is  clearly  to  have 
the  court  to  declare  that  property  which 
exceeds  f  10,000  In  value  still  belongs  to  the 
succession  of  one  Hayes  because  the  tax- 
sales  thereof  to  the  defendants  in  the  suit 
is  a  nullity  for  the  many  reasons  alleged. 
The  consequence  of  a  judgment  in  that 
case  would  be  to  recognize  title  to  the 
property  either  in  the  succession  or  in  the 
defendant.  The  price,  f  180,  for  which  the 
property  was  sold  at  the  tax-sale,  is  no 
moreafactor  on  thequestion  of  jurisdiction 
than  if  the  property  had  been  the  object  of 
a  gratuitous  donation.  It  would  be  an 
easy  way  of  securing  property  from  such 
creditors.  The  matter  in  dispute  is  the 
title  of  the  property,  which  is  worth  more 
than  $10,000;  and  the  claims  to  which  It  is 
expected  to  subject  it  amount  to  more 
than  that  sum.  It  Is  clear  that  the  judges 
of  the  court  of  appeals  have  ruled  correct- 
ly in  holding  that  they  have  no  Jurisdic- 
tion over  the  controversy, rat/one  materia. 

It  is  therefore  ordered  and  decreed  that 
the  application  for  a  mandamus  be  ra- 
fused,  at  the  cost  of  relators. 

Brracx,  J.,  recuses  himself,  having  been 
of  counsel. 


'■"  La.  Ann.  BJ) 

Bdbas  et  aJ.  ▼.  O'Brien. 

{Supreme  Court  of  Louisiana.    May  S,  ISHOi 
42  La.  Ann.) 

EjSCTMEHT — EVIDBSOB. 

Flaintilfs  in  this  petitory  action  must  d*. 
pend  on  the  strength  of  their  own  title.    They 
tkave  established  no  title  either  by  conveyanoe  or 
by  accession  or  by  prescription. 
(Sullabus  by  the  Court.) 

E.Boward  McCaleb, tor  appellant.  Zaeb- 
erie  &  Armstrong,  for  appellee. 

Fenner,  J.  Appeal  from  the  district 
court  for  the  parish  of  Orleans.  Plaintiffs, 
claiming  title  to  certain  sections  of  land 
designated  as  "sections  7,  8,  and  9,"  bring 
their  petitory  action  against  defendant, 
alleging  that  he  is  in  possession  of  a  por- 
tion of  said  lands,  to  which  he  wrongfully 
and  falsely  sets  up  title.  Defendant  an- 
swers by  a  general  denial. 

There  is  no  dispute  as  to  plaintlSs' 
ownership  of  sections  7,  8,  and  9.  The 
question  is  whether  the  land  occupied  by 
defendant  is  embraced  within  those  po- 
tions. The  sections  were  established  oy 
a  United  States  survey  made  in  1836  by 
Connelly,  United  States  survevor.  Wo 
agree  with  the  judge  a  quo  that  Connelly's 
field-notes,  taken  In  connection  with  the 
evidence  in  this  case,  sufDciently  show  that 
his  lines  towards  the  south  only  ran  to  a 
sea  marsh  bordering  a  sheet  of  water 
known  as  "West  Bay,"  and  that  at  that 
time  the  land  now  in  controversy  did  not 
exist  as  dry  laud,  but  lay  within,  and  wae 
covered  by,  the  water  of  West  bay.  The 
function  of  Surge,  the  surveyor  appointed 
In  this  case,  was  simply  to  run  out  and 
define  the  lines  established  by  Connelly. 
There  is  much  confused  and  contradictory 
testimony   as  to  errors    committed  by 
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Surge,  which  we  need  not  discuss;  but, 
when  be  runs  the  lines  In  such  manner  as 
to  embrace  within  them  the  land  in  con- 
troversy, which  then  undoubtedly  lay  un- 
der the  water  of  West  bay,  it  is  clear  he 
runs  Hues  which  Connelly  did  not  and  could 
not  havp  mn.  We  take  It,  therefore,  to  be 
very  certain  that  this  land  was  not  in- 
cluded within  the  lines  of  these  sections  as 
established  by  the  original  survey,  and  as 
patented  to  plalotllts'  authors  by  the 
United  States. 

PlalntilfB'  claim  of  title  by  accession  re- 
sulting from  accretion  seems  to  us  equally 
unfounded.  The  evidenceshowsthat, after 
the  Mississippi  river  formed  a  new  chan- 
nel through  what  is  called  the  "Jump," 
this  land  was  formed  by  the  deposits  from 
its  overflow  as  an  island  in  West  bay. 
Between  the  waters  of  West  bay,  and  the 
southern  line  of  iilalntlffs'  sections  as  es- 
tablished by  the  field-notes  of  Connelly, 
there  was  a  stretch  of  sea  marsh,  which 
was  ceded  by  the  United  States  to  the 
state  of  Louisiana  under  act  of  congress  of 
1849.  Therefore  the  state,  and  not  plain- 
tlBs,  was  riparian  proprietor  on  West  bay, 
and  no  accretion  there  formed  could  bene- 
fit plaintiffs.  Nor  were  plain ti&s  riparian 
J)roprletorB  on  the"  Jump"  in  front  of  this 
and.  TheJumprunsnorth  and  south  and 
this  land  lies  south  of  plaintiffs' line  run- 
ning perpendicularly  to  the  Jump. 

Plaintiffs'  claim  of  title  by  prescription 
has  no  merit.  The  evidence  is  confused,  con- 
tradictory, and  for  the  most  part  incom- 
prehensible. It  establishes  no  such  certain 
and  continuous  possession  as  is  necessary 
to  support  the  plea.  Defendant  has  been 
In  possession  for  more  than  10  years,  and 
has  been  paying  taxes  on  the  land. 

We  can  discover  no  ground  tor  disturb- 
ing the  conclusion  reached  by  the  district 
Judge. 

Judgment  affirmed. 

(41  La.  Ann.  J7»)         "~~~~ 

State  t.  Gonsodlin. 

i3upreme  Cowrt  of  Loumiana.    Hay  S,  isga 
43  La.  Ann.) 

PBBJUBT— IKDICTMBKT— VABiAiroa. 

1.  In  an  Indictment  for  perjnry.  It  la  anffldent 
to  charge  the  materiality  of  what  ia  awom  to. 

8.  It  is  a  question  for  the  juiy  to  determine 
whether  there  is  variance  between  the  charges  in 
the  indictment  and  the  proof  oilered  to  sustain  it. 

{SuUabut  by  the  Court) 

Appeal  from  district  court,  parish  of 
Iberia. 

A.  &  C.  Fontelleu,  for  appellant.  The 
Attorney  Oeneral,  for  the  State. 

McEnert,  J.  The  defendant  was  indict- 
ed for  peiiury,  and  convicted,  and  sen- 
tenced to  bard  labor  for  one  year.  The 
defendant  appealed,  and  relies  for  a  re- 
versal of  the  judgment  upon  a  motion  in 
arrest  of  Judgment  which  is  based  upon 
the  following  grounds:  Ilrat.  Because 
the  pretended  false  statement  does  not  ap- 
pear to  be  material  upon  the  face  of  the 
indictment.  Second.  Because  the  deposi- 
tion or  assertion  made  by  the  accused  was 
not  material  to  the  issue  pending,— the 
pending  issue  being  relative  to  the  owner- 


ship of  a  certain  cow ;  and  the  tact  that 
the  accused  swore  that  that  cow  bore  the 
brand  of  Gabriel  Gonsoutin  in  1882  did 
not  and  could  not  mean  that  he  swore 
that  the  said  Gabriel  Gonsoulin  was  the 
owner  of  the  animal  in  question. 

The  bill  of  indictment  alleges  that"  on  the 
16th  day  of  the  month  of  July,  1887,  in  the 
parish  of  Iberia  aforesaid,  in  the  Fourth 
ward  of  said  parish,  before  A.  Fe.nrlon 
DUQAS,  a  justice  of  the  peace  duly  elected, 
commissioned,  and  sworn  as  such  justice 
of  the  peace  in  and  for  said  Fourth  ward  of 
said  parish  of  Iberia,  then  and  there  hold- 
ing his  court  in  a  certain  cause  wherein 
one  Charles  V.  Broussard  was  the  plain- 
tiff, and  one  Homer  Gonsoulin  was  the  de- 
fendant, a  certain  plea  and  issue  between 
the  said  plaintiff  and  the  said  defendant 
as  to  the  ownership  of  a  certain  cow,  the 
subject-matter  of  said  suit,  came  to  be 
tried  in  due  form  of  law,"  etc.,  "upon 
which  said  trial  one  Horace  Gonsoulin 
then  and  there  appeared  as  a  witness  in 
said  case,  on  the  plea  and  Issue  aforesaid, 
and  was  then  and  there  sworn  according 
to  law,  and  it  then  and  there  became  and 
was  a  material  question  to  know  whether 
In  the  year  1882  the  cow  forming  the  sub- 
Jct-matter  of  said  suit  bore  the  brand  of 
one  Gabriel  Gonsoulin;  and  the  grand 
Jurors  do  further  present  that  the  said 
Horace  Gonsoulin,  being  so  sworn  as 
aforesaid,  contriving  and  intending  to 
prevent  the  due  course  of  law  and  Justice," 
etc.,  "falsely,  corruptly,  knowingly,  will- 
ingly, and  maliciously  did  dispose  and 
swear  In  substance  and  to  the  effect  fol- 
lowing, that  is  to  say,  that  in  the  year 
1882  the  cow  forming  the  subject-matter  of 
the  aforesaid  suit  bore  the  brand  of  one 
Gabriel  Gonsoulin. "  The  indictment  dis- 
tinctly charges  the  materiality  of  what 
was  sworn  to.  This  is  sufficient.  2  Bish. 
Grim.  Proc.  §  924.  It  is  charged  In  the 
indictment  that  the  brand  on  the  cow  of 
Gabriel  Gonsoulin  was  a  material  fact  to 
prove  ownership. 

It  is  a  question  tor  the  Jury  to  determine 
whether  there  is  a  variance  between  the 
averments  in  the  indictment  and  the  proof 
offered  to  sustain  it. 

Judgment  affirmed. 

(41  La.  Ann.  817) 
Sagobt  y.  Metbopolitan  Bank. 

[Supreme  Court  of  Louisiana.    April  7, 1890. 
4&  La.  Ann.) 

CoirVXBSION  BT  AOENT— EVIDENOB— NaOOTIABU 
ISSTBUMBNTS. 

1.  Where  an  agent  unlawfully  disposes  of  the 
property  of  his  principal,  the  accounts  or  state- 
ments made  by  the  agent  to  his  principal,  in  which 
the  property  ngures  as  the  property  of  the  princi- 
pal, are  receivable  In  evidence  as  a  part  of  the 
testimony  to  prove  title  to  the  property  on  the  part 
of  the  owner. 

2.  Indorsements  on  a  note  past  due,  postponing 
the  day  of  payment,  do  not  revive  the  note,  and  in- 
vest It  with  the  negotiabiUty  It  possessed  before 
its  original  maturity. 

8.  An  indorsement,  before  its  day  of  payment, 
postponing  its  maturity,  must  l>e  oonsidered  as  in- 
ooiporatea  into  it,  and  made  part  of  it,  so  as  to 
make  the  note  payable  at  the  date  fixed  by  the  in- 
dorsement, as  though  the  date  had  been  originally 
written  in  the  note. 
(SyUobtw  by  Ute  Court} 
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Appeal  from  civil  district  court,  parish 
ot  Orleans ;  Rightor,  Jud^e. 

Back,  Dinkelapiel  &  Hart,  (or  appellant. 
H.  L.  Laxarua,  for  appellee. 

McEnert,  J.  Jules  V.  Charpentler,  for- 
merly  a  resident  ot  Now  Orleans,  and  doing 
a  notarial  business  In  said  city,  held  notes 
belonifiug  to  the  plaintiff  lor  collection, 
and  had  authority  to  renew  the  notes,  to 
reinvest  the  prlnclptil  and  Interest  collect- 
ed lor  bis  account.  Some  ot  these  notes 
were  transferred  for  bis  Individual  ac- 
count and  use  by  Charpentler  to  the  Met- 
ropolitan Bank.  Charpentler  proved  faith- 
less in  the  trust  confided  to  lilm,  and  fled 
the  state.  The  plaintiff,  learning  that  the 
defoidant  bank  held  some  of  the  notes  be 
had  placed  in  the  bands  of  Charpentler, 
brought  suit  for  the  same,  claiming  their 
ownership,  and  sequestrating  them.  The 
defendant  company  alleges  that  It  ac- 
quired said  notes  tor  avaluable  considera- 
tion, before  maturity,  in  good  faith .  It  de- 
nies that  the  plaintlff,Sagory,isthe  owner 
of  the  notes.  The  plaintiff  only  offered 
evidence  as  to  the  ownership  of  the  notes. 
The  defendant  offered  no  evidence  to  rebut 
plaintiff's  testimony,  or  to  show  that 
Charpentler  was  the  owner  of  said  notes, 
or  that  he  had  any  authority  to  transfer 
them.  Certain  accounts  or  statements 
rendered  to  Sagory  by  Chlapella  and  bis 
predecessors  in  the  notarial  business,  with 
whom  Charpentler  intrusted  bis  affairs, 
were  received  In  evidence  over  the  objec- 
tion of  the  defendant.  The  heading  to  the 
extracts,  made  through  several  years,  Is: 
"Effects  in  the  portfolio  held  for  accoant  of 
Charles  Sagory  by  Jules  Charpentler,  New 
Orleans."  In  these  accounts  the  notes  la 
controversy  figure  as  the  property  of  Sa- 
goi-y.  They  were  offered  to  show  contin- 
ued possession  of  thenotesin  Sagory ;  that 
they  were  in  the  hands  of  Bonny  and  his 
successor,  Charpentler,  and  that  tbey  had 
accounted  to  the  plaintiff  for  them  as  his 
property.  For  the  purpose  of  proving 
ownership  of  the  notes,  the  evidence  was 
directly  in  the  line  of  that  proof,  and  was 
properly  admitted. 

The  nalced  declarations  of  Sagory  to 
Harris,  a  third  party,  of  ownership,  were 
properly  excluded.  Sagory  unequivocally 
stated  the  facts  which  lead  to  the  irresist- 
ible conclusion  that  be  was  the  owner  of 
the  notes,  and  had  never  parted  with  title 
to  the  same,  and  that  they  were  placed  in 
the  notary's  custody  only  for  the  purpose 
as  heretofore  stated.  His  testimony  is 
corroborated  in  all  its  essential  features. 

All  the  notes  except  two  were  indorsed 
after  their  maturity,  excluding  the  day  of 
payment.  One  note  had  no  Indorsement 
of  this  kind,  but  was  transferred  after  it 
matured.  The  indorsements,  after  the 
note  became  due,  extending  the  time  of 
payment,  did  not  have  the  effect  of  renew- 
ing them,  and  investing  them  with  the  ne- 
gotiability they  possessed  before  their  orig- 
inal maturities  had  arrived.  A  party 
acquiring  a  note  after  It  is  past  due 
with  such  an  Indorsement  takes  it  subject 
to  all  the  equities  existing  between  the 
preceding  parties  to  it.  Marcel  v.  Melliet, 
18  La.  Ann.  223.  Charpentler  had  no  title 
to  these  notes.    The  defendant  bank  there- 


fore acquired  none,  as  it  acquired  them 
after  their  maturities. 

The  E.  O.  Carter  note  was  indorsed  be- 
fore the  day  of  payment  as  follows :  "  By 
mutual  consent  the  payment  of  this  note 
Is  postponed  until  the  15th  February,  1886. 
Interest  on  same  paid  in  advance  up  to 
that  date."  There  are  several  other  in- 
dorsements postponing  payment  before 
the  note  falls  due.  The  indorHement  on 
the  note  made  t>etore  its  maturity  must  be 
considered  as  incorporated  into  it,  and 
made  part  ot  it,  so  a«  to  make  the  note 
payable  at  the  date  fixed  by  the  Indorse- 
ment, as  though  this  date  bad  been  orig- 
inally written  In  the  note.  1  Daniel,  Neg. 
Inst.  §  151;  Morris  v.  Cain,  89  La.  Ann. 
713, 1  South.  Bep.  797,  and  2  South.  Rep. 
418. 

The  defendant  bank  acquired  the  note 
before  its  maturity,  in  good  faith,  and  is 
therefore  protected  in  its  title  to  said  note. 

Judgment  afllrmed. 


(»  Ala.  306) 
BiRMINGBAM  MINERAL  B.  CO.  V.  SMITH. 

(Supreme  Court  of  Alabama.    May  S,  1S90.) 

Bmmira  Dohain—Compbhsation— Admission  or 
Valcb  bt  Ownbk. 
The  sworn  assessment  list  furnished  by  a 
land-owner  to  the  assessor,  giving  the  market  val- 
ue in  money  of  bis  land,  as  required  by  Code  Ala. 
ii  470-486,  is  admissible  in  a  proceeding  to  con- 
demn a  rieht  of  way  across  the  same  land,  insti- 
tated  at  about  the  time  the  list  was  made,  not 
merely  to  discredit  the  land-owner's  testimony  in 
the  condemnation  proceeding,  but  as  independent 
evidence  of  the  value  of  the  land. 

Appeal  from  city  court  ot  Birmingham; 
H.  A.  Sharps,  J  udge. 

Hewitt,  Walker  &  Porter,  for  appellant. 
W.  C.  Ward,  tor  appellee. 

Clopton,  J.  In  a  proceeding  instituted 
by  appellant  to  condemn  a  right  of  way 
over  the  land  ot  appellee,  and  to  deter- 
mine the  compensation  to  which  he  is  en- 
titled, the  former  Introduced  in  evidence 
the  assessment  rendered  by  the  latter  to 
the  tax  assessor,  sworn  to  by  him,  in 
which  the  land  In  question  was  listed, 
and  Its  value  estimated  at  $.3,400  for  tax- 
ation for  the  year  18S8.  Appellee  teHtifled 
that  the  tract  ot  land  was  worth  at  the 
time  the  award  ot  compensation  was 
made,  in  December,  1887,  by  the  commis- 
sioners appointed  by.the  judge  of  probate, 
and  at  the  time  of  the  trial,  $1,000  per 
acre;  the  tract  containing  84  acres.  The 
valuation  In  the  assessment  was  made  as 
of  the  Ist  day  of  January,  1888. 

The  sole  question  in  the  case  arises  on 
the  following  charge  given  by  the  court 
at  the  instance  of  the  appellee:  "The  tax 
assessment  offered  in  evidence  In  this  case 
can  have  no  effect  except  to  discredit  the 
defendant.  Smith,  as  a  witness  in  this 
case. "  The  charge.  In  effect,  declares  that 
the  land-owner's  sworn  valuation  of  the 
land  for  the  purpose  of  taxation  Is,  in 
condemnation  proceedings.  Incompetent 
as  independent  evidence  of  value,  and 
limits  its  effect  to  the  purpose  of  im- 
peachment. Such  is  the  statement  ot  the 
rule  In  6  Amer.  &  Eng.  Cyclop.  Law,  622, 
citing  Railroad  Co.  v.  Henry,  8  Nev.  166, 
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where  It  Is  said  that  the  estimate  for  tax- 
ation, though  8wom  to  by  the  land-own- 
er, "conld  have  no  weight  in  determining 
the  value  ol  the  property  in  question,  In- 
competentin  fact  for  that  purpose,  thongfa 
perhaps  adniissible  to  tend  to  contradict 
his  testimony  in  chief. "  The  elementary 
authors  state  the  rale  in  varied  and  quali- 
fied phraseology.  In  Lewis,  £m.  Dom. 
§448,  it  is  thus  stated:  "The  assessment 
of  property  for  taxation  being  made  for 
another  purpose,  and  not  at  the  instance 
of  either  party,  and  not  usually  at  the 
market  value  of  the  property,  la  not  ad- 
missible as  evidence  of  value  in  condemnar 
tion  proceedings;"  citing  Railway  Co.  v. 
Eddy,  42  Ark.  627,  and  Brown  v.  Railroad 
Co.,  6  Gray,  85.  In  the  first  case,  it  was 
bdd  not  to  be  error  to  exclude  from  the 
Jury  the  valuation  of  the  land  made  by 
the  assessor  for  the  parposes  of  taxation 
on  the  ground  that,  being  made  for  a  dif- 
ferent purpose,  it  is  not  a  fair  criterion  of 
its  market  Talue;  and  in  the  second  case 
tbe  court  says:  "It  is  also  questionable 
whether  any  valuation  made  for  the  spe- 
cial purpose  of  taxation,  and  that  some 
years  previously  to  the  assessment  of 
damages  by  tbe  ]ury,  could  be  a  useful  or 
proper  aid  to  tbe  Jury  in  fixing  tbe  value 
of  tbe  land,  or  tbe  damages  sustained  by 
the  petitioner  on  the  location  of  the  road. " 
We  have  fully  mentioned  these  various 
statements  of  the  principle  for  the  reason 
that  our  attention  has  been  called  to  them 
as  sustaining  the  legal  proposition  of  the 
charge,  and  for  the  further  reason  that, 
under  our  mode  of  assessment,  we  cannot 
adopt  the  rule  as  thus  stated,  though  no 
case  has  been  found  expressly  asserting 
the  competency  of  the  owner's  sworn  re- 
turn as  independent  evidence  of  values. 

By  the  revenue  law,  every  person  liable 
to  taxation  Is  required  to  render  to  the 
assessor  ail  the  items  of  property,  and  the 
value  of  each  item,  upon  which  he  is  lia- 
ble to  be  taxed.  From  this  list  the  as- 
sessor makes  out  the  assessment,  on  which 
the  tax-payer  is  required  to  subscribe  an 
affidavit  that  the  list  returned  by  him  to 
tbe  assessor  "contains  a  full  and  true 
statement  of  the  proiierty  and  other  sub- 
jects of  taxation  with  which  be  is  charge- 
able, and  of  the  value  thereof."  Code, 
g§  470-486.  Tbe  value  to  be  stated  is  the 
market  value  in  money.  It  is  true  the  as- 
sessor is  not  bound  by  the  owner's  valua- 
tion, but  may  himself  ascertain  and  de- 
termine the  value  according  to  his  best 
Judgment,  from  information,  inspection, 
or  otherwise;  but  the  owner  is  required 
in  tbe  first  instance  to  return  a  verified 
valuation.  A  universal  rule  is  that  the 
admisstons  and  declarations  of  a  party 
areadmissibleinevidenceagainst  him.  On 
this  rule  It  has  been  held  that  the  declara- 
tions of  the  owner  as  to  the  value  of  tbe 
land  are  competent  as  independent  evi- 
dence against  him  in  condemnation  pro- 
ceedings,— as  evidence  bearing  upon  the 
vaJne  of  the  properly.  Railroad  Co.  v. 
Ranck,  78  Pa.  St.  454;  Power  v.  Railroad 
Co.,  66  Ga.  471. 

In  Mills  on  Eminent  Domain,  §  172,  the 
author  states  the  rule  as  follows:  "The 
valuation  made  by  the  asseHSor  for  pur- 
poses of  taxation  is  not  admissible  in  evl-~ 


dence,  the  determination  of  value  having; 
been  made  for  a  different  purpose.  Nor  is 
the  return  made  by  the  owner  conclusive 
upon  him,  butis  perhaps  admissible  to  con- 
tradict hiB  evidence  in  chief;"  which  im- 
plies that  its  admissibility  is  questionable. 

That  the  valuation  made  by  tbe  assessor 
for  purposes  of  taxation,  in  which  the 
owner  does  not  participate,  is  inadmissi- 
ble, Is  unquestionably  correct,  on  well-set- 
tled principles.  But  we  are  unable  to  dis- 
cover any  sound  reaaon  or  principle  on 
which  It  can  be  held  that  tbe  owner's 
sworn  valuation  of  tbe  land, for  whatever 
purpose  made,  is  incompetent  as  inde- 
pendent evidence  of  value  against  him; 
why  it  should  be  regarded  an  exception  to 
tbe  general  rule.  Tbe  compensation  to 
which  he  is  entitled,  or  tbe  amount  of 
damages  which  he  will  sustain,  is  the 
question  involved  In  such  cases,  and  a  ma- 
terial element  of  the  damages  is  the  differ- 
ence between  the  value  of  the  land  before 
the  right  of  way  is  taken,  and  its  value 
after  being  taken.  It  bis  unsworn  dec- 
larations and  admissions  are  admiRslbie 
against  him,  certainly  his  estimate  of  the 
value,  made  under  the  solemnity  of  an 
oath,  is  equally  admissible  as  a  declarti- 
tiou  or  admission.  Such  valuation  is  not 
conclusive  upon  him,  but  dependent  for 
its  weight  upon  tbe  circumstances. 

The  court  erred  In  giving  the  charge. 

Reversed  and  remanded. 

(JO  Ala.  1) 

GKOBGI4  Pao.  Rt.  C3o.  t.  Pbopst. 

{Supreme  Court  of  Alabama.    April  17,  1890.) 

PsBsoiTAi.  Imjdbiis— ITeolioekos— ABomniiTA. 
TiVB  Ihstbuctioh— Sbcondxbt  Evidbmcb. 

1.  Parol  evidence  of  the  purport  of  printed 
rales  for  brakemen  carried  on  trains  was  properly 
rejected  when  tbe  absence  of  the  printed  rales 
was  not  accounted  for. 

2.  The  following  charge  was  properly  rejected 
as  argumentative:  "If  you  believe  the  evidence  in 
this  case,  you  are  bound  to  believe  that  the  defend- 
ant's servants  in  charge  of  the  train  were  compe- 
tent and  fit  to  perform  their  respective  dnties,  and 
you  cannot  consider  arguments  of  counsel  for  ttia 
plalntitr  to  the  contrary. " 

8.  The  following  charge  was  properly  rejected 
as  argumentative:  "In  tois  case  there  is  no  com- 
plaint that  any  of  the  orew  on  the  train  were  in- 
competent or  nnUt  forthe  positions  they  occupied; 
and  you  cannot  consider  any  testimony,  or  any  ar- 
guments of  counsel,  bearing  on  tbat  matter. " 

4.  Tbe  tact  that  there  was  only  one  brakeman 
on  a  train  of  ten  loaded  cars,  and  that  only  one 
brake  was  applied  while  it  was  being  let  down  a 
steep  grade  to  make  the  coupling,  in  doing  which 
plaintiff  was  injured,  was  sufBoient  evidence  to  go 
to  the  jury  on  the  question  of  defendant's  negli- 
gence. 

5.  Where  issue  was  joined  on  an  insuiBoient 
count,  which  had  not  been  demurred  to,  and  there 
was  evidence  to  warrant  a  finding  of  its  truth,  the 
plaintiff  was  entitled  to  verdict  and  Judgment 
thereon,  and  the  judgment  will  not  be  reversed  oa 
a  mere  assignment  of  error. 

Appeal  from  circuit  court, Fayette  coun- 
ty;  S.  H.  Spkatt,  Judge.  For  former  re^ 
ports,  see  4  Son^h.  Rep.  711,  and  8  South. 
Rep.  764. 

The  case  as  presented  by  the  record  on 
this  appeal  is,  briefly,  that  the  plaintltt 
was  night  watchman  for  the  defendant, 
the  Georgia  Pacific  Railroad  Company,  at 
Pntton  Mines,  and  had  boarded  the  train 
the  morning  of  the  accident,  voluntarily. 
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for  the  purpoae,  as  he  saya  his  habit  was, 
to  go  down  to  bis  home,  at  Millport,  to 
get  Ills  breal<fast.  After  boarding  the 
train,  plaintiff  says  he  was  persuaded  by 
the  conductor  to  talte  the  place  of  a  sick 
bralceman,  by  offering  to  him  the  pay  of 
both  brakeman  and  ewltchman.  After 
reaching  a  station  about  10  miles  distant 
from  Patton  Mines,  the  plaintiff  received 
the  injury  complained  of  while  attempting 
to  couple  a  box-car  to  a  coal-car.  Addi- 
tional facta  are  shown  in  the  opinion. 
The  second  and  fourth  charges  are  as  fol- 
lows: (2)  "  If  you  believe  the  evidence  in 
this  case,  you  are  bound  to  believe  that 
the  defendant's  servants  in  charge  of  the 
train  were  competent  and  fit  to  perform 
their  respective  duties,  and  you  cannot 
consider  arguments  of  counsel  for  the 
plaintiff  to  the  contrary."  (4)  "In  this 
case  there  is  no  complaint  that  any  of  the 
crew  on  the  train  were  incompetent  or  un- 
fit for  the  positions  they  occupied;  and 
you  cannot  consider  any  testimony,  or 
any  arguments  of  counsel,  bearing  on  that 
matter. " 

James  Weatberbx&n<\  MeGuire  &  Collier, 
for  appellant.  Nesmitb  &  Sanford,  for  ap- 
pellee. 

Stonb,  C.  J.  One  of  the  defenses  in  this 
case  was  contributory  negligence.  In 
maintenance  of  that  defense,  it  was  at- 
tempted to  be  shown  that  one  of  the  mles 
of  running  the  trains  of  the  defendant  cor- 
poration was  that  car  coupling  should 
not  be  done  with  the  hand,  but  with 
coupling-sticks  kept  on  its  trains  for  the 
purpose;  that  these  rules  were  printed, 
and  carried  on  its  trains ;  and  that  plaln- 
tiH  had  knowledge  of  that  rule,  he  having 
read  the  book  of  rules.  A  witness  was 
asked  if  there  was  not  such  rule;  and,  on 
proof  that  the  rules  had  been  printed  in 
book  form,  which  was  neither  produced, 
nor  its  absence  accounted  for,  the  testi- 
mony was  objected  to,  and  he  was  not  al- 
lowed to  testify  to  its  contents.  It  is  con- 
tended for  appellant  that  this  question 
arose  collaterally,  and  that  therefore  the 
rule  requiring  the  production  of  the  best 
evidence  does  not  apply.  SBrick.  Dig.p.439, 
§  486.  We  do  not  so  regard  the  question. 
Plaintiff's  negligence,  contributing  proxi- 
mately to  the  injury  complained  of,  was 
the  issue  raised  by  the  pleadings;  and  any 
fact  tending  directly  to  establish  It  could 
not  be  regarded  as  merely  collateral  to 
the  main  inquiry.  A  knowing  disregard 
of  so  wholesome  a  rule,  and  the  adoption 
of  one  more  perilous,  would  be  negligence, 
— ^the  leading  factor  in  the  defense  set  up. 
There  was  no  error  In  rejecting  this  testi- 
mony. 

This  Is  the  third  appeal  In  this  cause.  83 
Ala.  618,  S  South.  Rep.  764,  and  85  Ala.  203, 
4  South.  Rep.  711.  The  first  three  counts 
of  the  complaint,  as  shown  in  the  present 
record,  have  been  heretofore  passed  on, 
and  each  pronounced  suflBcient.  They  are 
not  questioned  on  this  appeal.  We  have 
also  held  that  when,  in  running  a  train 
on  a  railroad,  one  of  the  brakemen  falls 
sick,  thus  reducing  the  force  below  the 
requisite  standard  fur  safely  handling  the 
train,  "there  must  be  discretion  and  au- 
thority somewhere  to  supply  the  place  of 


disabled  or  missing  servants,  and  no  one 
could  exercise  this  power  so  well  or  so  prn- 
den  tly  as  the  conductor  in  charge  of  the 
train.  We  will  therefore  treat  the  plain- 
tlB  as  the  lawfully  employed  servant  of 
the  company."  When  the  case  was  first 
before  us,  it  was  not  questioned  that  one 
of  the  regular  brakemen  on  the  train  was 
sick,  and  that  plaintiff,  Propst,  was  dis- 
charging the  duties  of  brakeman  at  the 
request,  or  under  the  command,  of  the 
conductor.  On  the  second  trial  the  proof 
was  much  less  full  on  the  question  of 
plaintiff's  employment  by  the  conductor, 
and  we  held  that  it  was  insntiicient  to 
prove  the  averment  that  he  had  been  so 
employed.  On  the  third  or  last  trial  the 
proof  on  this  subject  was  much  fuller,  both 
by  plaintiff  and  other  witnesses  introduced 
by  him.  It  fully  justified  the  submission 
of  the  question  to  the  jury  as  one  of  the 
disputed  facts  to  be  passed  on  by  them. 
When  this  case  returned  to  the  circuit 
court  after  the  second  reversal,  a  fourth 
count  was  added  to  the  complaint,  on 
which  issue  was  joined  without  testing  its 
legal  Butficlency  by  demurrer.  The  last 
trial  was  had  on  the  complaint  containing 
four  counts,  and  the  defendant's  plea  of 
not  guilty,  and  negligence  on  the  part  of 
plaintiff  contributing  proximately  to  the 
Injury  complained  of. 

The  only  errors  assigned  in  this  case  are 
the  several  refusals  of  the  court  to  give 
the  charges  numbered  1,  2, 3, 4,  and  14, 
written  out  and  asked  by  defendant. 

Charges  2  and  3  were  properly  refused 
because  they  are  argumentative,  if  on  no 
other  ground.  CHeveland  v.  State,  86  Ala. 
1,5  South.  Rep.  4--J6;  Hussey  v.  State,  86 
Ala.  34,  5  South.  Rep.  484;  Perry  v.  State, 
87  Ala.  30,  6  South.  Rep.  425;  Railroad  Co. 
V.  Hall,  87  Ala.  708,  6  South.  Rep.  277; 
Hughes  T.  Anderson,  68  Ala.  280. 

In  charge  14  the  court  was  asked  to  In- 
struct the  jury  that  they  could  not  find 
for  the  plaintiff  on  the  second  count.  The 
import  of  this  charge,  if  given,  would  have 
been  a  declaration  by  the  court  that  there 
was  no  testimony  before  the  jury  author- 
izing a  verdict  on  that  count.  Tills  count 
charges  that  plaintiff  had  sustained  the 
injuries  he  complained  of  "  by  reason  of  de- 
fondant's  negligence,  carelessness,  and  fail- 
ure to  have  upon  said  train  a  sufficient 
number  of  competent  and  skillful  brake- 
men  and  servants  to  operate  and  manage 
the  same. "  The  testimony  is  that  at  the 
time  of  the  injury  only  one  brakeman  was 
in  tact  on  the  train,  that  the  train  was  be- 
ing let  down  a  descending  grade  in  order 
that  a  box-car  at  the  foot  of  the  descent 
might  be  coupled  to  it,  and  that  in  at- 
tempting to  make  this  coupling  the  plain- 
tiff received  his  injuries.  All  the  witnesses 
who  speak  on  the  subject  testify  that  in 
backing  a  train  to  a  stationary  car  for 
coupling  purposes  the  movement  should 
be  slow  and  cautious.  The  engineer  him- 
self testified  to  this  effect,  and  common 
knowledge  and  common  observation  go 
far  to  corroborate  this  view.  The  testi- 
mony tends  to  show  that  only  one  brake 
was  applied  to  check  the  speed  and  mo- 
mentum of  the  ten  loaded  cars;  and  both 
plaintiff  and  Ferguson,  in  their  testimony, 
testify  in  substance  that  the  movement  of 
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the  descending  train  was  rapid,  and  that 
the  concussion  with  the  stationary  car 
was  very  forceful.  This  testimony.  If  be- 
lieved, tended  to  show  that  the  violent 
concussion  of  the  inovins  train  with  the 
stationary  car  was  caused  either  by  the 
defendant's  negligence,  careiessness,  or  In- 
sufficient number  of  skillful  braicemen  and 
employee,  or  by  some  one  or  more  of  these 
agencies ;  and  we  cannot  say  there  was  no 
testimony  which  authorised  the  Jury  to 
find  for  the  plaintiff  on  the  second  count. 

The  fourth  charge  requested  the  court 
to  instruct  the  Jury  that  they  could  not 
And  a  verdictlor  the  plaintiff  on  the  fourth 
count  of  the  complaint.  The  substance  of 
the  complaint  set  forth  In  that  count  is 
that  "the  said  locomotive  was  moved 
backwards  with  such  rapidity,  and  want 
of  care  and  caution,  [that]  said  standing 
car  was  hit  with  so  much  or  unusual  force 
and  violence  that  thedraw-heads  attached 
were  driven  back,  whereby  plaintiff's  arm 
was  exposed,  and  caught  between  the 
bumpers  or  dead-wood,  •  •  •  which 
bruised,  crushed,  and  permanently  dis- 
abled plaintiff's  right  arm ;  *  *  *  that 
the  injury  and  wrongs  aforesaid  were  suf- 
fered by  reason  of  the  engrlneer,  who  was 
an  employe  of  said  defendant,  ail  of  which 
wrongs  and  injuries  defendant  could  and 
ought  to  have  avoided  by  the  exercise  of 
reasonable  care  and  diligence."  It  may 
be  that  this  count  is  imperfect,  and  fails 
to  set  forth  with  sufficient  particularity  of 
averment  a  substantial  cause  of  action. 
That  could  have  been  raised  by  demurrer, 
but  it  was  not.  Issue  was  Joined  on  it; 
and,  if  there  was  testimony  which  author- 
ised the  Jury  to  find  its  truth,  tiie  plaintiff 
was  entitled  to  a  verdict  and  Judgment  on 
It,  which  this  court  will  not  reverse  on  a 
mere  assignment  of  error.  It  could  only 
be  cured,  if  at  all,  where  there  are  good 
counts,  as  in  this  case,  by  a  motion  for  a 
repleader  made  in  the  court  below.  Mudge 
v.  Treat,  57  Ala.  1 ;  Irion  v.  Lewis,  66  Ala. 
190;  Ex  parte  Peai-ce,  80  Ala.  19.5.  What 
we  have  said  in  reference  to  the  second 
count  shows  there  was  testimony  on 
which  the  Jury  could  find  for  the  plaintiff 
on  the  fourth  count. 

The  first  Instruction  asked  was  the  gen- 
eral charge  In  favor  of  the  defendant.  Our 
rulings  In  reference  to  the  second  and 
fourth  counts  are  decisive  of  this  question. 
"Whenever  the  proof  authorizes  a  verdict 
for  the  plaintiff  on  one  or  more  of  the 
counts  in  his  complaint,  it  need  scarcely 
be  said  the  general  charge  In  favor  of  de- 
fendant cannot  be  given. 

Affirmed. 

(W  Ala.  E88)  

Dboatcb  Charcoal  CHEincAi.  Works  v. 

Moses. 
(Supreme  Court  of  Alabama.    April  38, 1890.) 
SxTDGwan  LiBK — CoNSTRUCTioir  or  BrATrrra. 
Aot  Feb.  38, 1887,  (note  to  Code  Ala.  {  3804.) 
provides  that,  when  •  oertifled  copy  of  the  record 
•<  s  jadgment  or  decree  for  the  payment  of  money 
la  filed  and  registered  in  the  office  of  the  probate 
judge  of  an;  county,  snch  judgment  or  decree 
"  shall  be  a  lien  upon  ail  the  property  of  the  defend- 
ant In  snch  county  wbioh  u  subject  to  levy  and 
■ale  under  execution;  and  such  lien  shall  continue 
for  10  years  from  the  date  of  such  registration. " 
field  tostk  wheie  a  judgment  creditor  instructed 


the  clerk,  the  day  after  judgment  was  rendered, 
to  withhold  execution  until  further  order,  and  the 
same  day  filed  and  registered  a  oertifled  record  of 
the  judgment,  the  lien  of  the  judgment  was  pre- 
served paramount  to  that  of  a  levy  under  a  judg- 
ment obtained  after  sa<di  filing  and  registry. 

Appeal  from  circnit  court,  Montgomery 
county ;  Job.v  P.  Hubbard,  Judge. 

Marks  A  Massie,  for  appellant.  Arrlng- 
ion  &  Orubam,  for  appellee. 

Stone,  C.  J.  The  question  in  this  case 
Is,  which  of  two  executions  had  the  para- 
mount lien  on  certain  goods  and  chattels, 
the  property  of  the  Montgomery  Furnace 
&  Chemical  Company,  a  corporation ;  said 
corporation  and  chattels  having  their  A/tus 
and  place  of  business  in  Montgomery 
county,  Ala  ?  The  Decatur  Charcoal  Chem- 
ical Works  recovered  a  Judgment  in  the  clr^ 
cult  court  of  Montgomery  county  against 
the  Montgomery  Furnace  &  Chemical  Com- 
pany on  June  18, 1888.  At  the  request  of 
the  president  of  the  Montgomery  Furnace 
&  Chemical  Company,  the  attorney  for  the 
Decatur  Charcoal  Chemical  Works  in- 
structed the  clerk  not  to  Issue  execution  on 
said  Judgment  until  further  orders.  On 
the  day  the  execution  was  stayed,  June  19, 
1888,  the  attorney  for  plaintiff  obtained 
"a  certified  transcript  of  said  Judgment," 
and  on  that  day  had  it  "duly  recorded  in 
the  probate  court  of  Montgomery  coun- 
ty, Aia.,  in  full  compliance  with  the  law 
nf  this  state,  approved  on  February  28, 
1887,  entitled  'An  act  to  provide  for  the 
registration  and  lien  of  judgments  and 
decreesfor  the  payment  of  money.' "  Alter 
June  10, 1888,  but  during  the  same  term  of 
the  court,  the  Montgomery  Iron-Works, 
a  corporation,  recovered  a  Judgment 
against  the  Montgomery  Furnace  &  Chem- 
ical Company,  and  sued  out  execution, 
which  was  levied  upon  the  said  chattels  of 
the  Montgomery  Furnace  &  Chemical  Com- 
pany. Brfore  the  sale  under  this  levy  an 
execution  was  Issued  on  the  said  Judgment 
In  favor  of  the  Decatur  Charcoal  Chemical 
Works,  which  was  also  levied  by  the  sher- 
iff on  said  chattels.  The  chattels  or  goods 
were  ad  vertised  and  sold  under  both  ex- 
ecutions. The  proceeds  of  the  sale  were 
less  than  the  amount  of  the  two  execu- 
tions. The  Judgment  in  favor  of  the  Mont- 
gomery Iron-Works  had, in  the  meantime, 
become  the  property  of  H.  C.  Moses  by 
transfer.  The  sheriff,  having  in  his  hands 
the  money,  proceeds  of  the  Bale  of  said 
goods  and  chattels,  and  each  execution 
creditor  claiming  the  paramount  lien,  re- 
ported the  facts  to  the  court  from  which 
the  executions  issued,  and  prayed  the 
court's  instructions  as  to  the  proper  dis- 
bursement of  the  money.  The  court  de- 
cided that  Moses,  transferee  of  the  Judg- 
ment recovered  by  the  Montgomery  Iron- 
Works,  had  the  paramount  lien,  and  was 
entitled  to  be  first  paid.  The  present  ap- 
peal is  from  that  Judgment. 

Under  the  provisions  of  the  statute  (Sess. 
Acts  1886-87,  p.  99;  Code  1886,  p.  685,  note) 
It  was  declared  "  that  the  plaintiff  or  owner 
of  any  Judgment  or  decree  rendered  by 
any  court  of  record  for  the  payment  of 
money  may  file  in  the  office  of  the  Judge  of 
probate  of  any  county  in  this  state  a  cer- 
tificate of  the  ^erk  or  register  of  the  court 
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by  wbtch  such  Judgment  or  decree  was 
rendered,  Bhowiug  the  court  which  ren- 
dered the  same,  the  amount  anddatethere- 
ot,  and  the  amount  of  costs,  the  names  ol 
the  parties,  and  the  uamesoltbe  plalntlfi's 
attorney,  which  certificate  shall  be  ret^is- 
tered  by  the  Judge  of  probate  of  such  coun- 
ty in  a  booktobel^ept  by  him  for  that  pur- 
pose, which  regiRter  shall  also  show  the 
date  of  filing,  and  the  name  of  the  owner 
of  such  Judgment  or  decree.  And  every 
Judgment  or  decree  so  filed  and  registered 
shall  be  a  lien  upon  all  the  property  of 
the  defendant  in  such  county  which  is  sub- 
ject to  levy  and  sale  under  execution ;  and 
such  lien  shall  continue  for  ten  years 
from  the  date  of  such  registration."  Be- 
fore the  enactment  of  this  statute.  Judg- 
ments were  notllens  under  our  laws,  either 
on  real  or  personal  property.  The  lien  at- 
tached only  when  execution  was  placed  In 
the  hands  of  the  sheriff,  and  it  extended 
only  to  property  in  thecounty  in  which  the 
Bherifl  held  execution;  and  if,  after  acquir- 
ing a  lien  byplaclngexecutionin  theliands 
of  the  sheriff,  a  term  of  six  months  was 
permitted  to  elapse  durlngwhicb  the  sher- 
iff bad  no  execution,  the  lien  would  be  lost. 
Code  1886,  S  2894;  8  Brick.  Dig  p.  451.  S  S6 
et  seq.  In  the  absence  of  the  statute  ap- 
proved February  28, 1887,  there  can  be  no 
question  that  the  stay  of  execution  or- 
dered and  granted  In  the  case  of  the  Deca- 
tur Charcoal  Chemical  Works  would  have 
had  the  effect  of  giving  to  the  later  Judg- 
ment and  execution  a  paramount  lien  on 
the  goods,  and  on  the  money  for  which 
they  were  sold.  This,  on  the  principle 
that  a  party  who  thus  wrests  the  process 
of  the  court  from  Its  legitimate  purpose 
and  office  is  conclusively  presumed  to  in- 
tend thereby  to  favor  and  aid  the  Judg- 
ment debtor;  and  such  act  is  a  fraud  on  a 
Junior  execution  creditor  which  gives  the 
latter  a  paramount  lien.  Patton  v.  Hay- 
ter,I5  Ala.  18;  Bank  v. BrouRhton,Id.l27; 
Albertson  v.  Qoldsby,  28  Ala.  711;  Freem. 
Bx'ns,  §  208.  What  was  the  purpose  of  that 
statute,  and  has  it  changed  the  rule  as  to 
voluntary  stay  of  execution  by  the  plain- 
tiff? There  was  a  time  when,  under  our 
statuten,  judgments  rendered  by  courts  of 
record  fixed  a  lien  on  the  real  estate  owned 
by  the  defendant,  if  situated  anywhere  In 
the  state  of  Alabama;  and  that  lien  did 
not  depend  for  its  creation  or  vitality  on 
the  i88\ie  of  an  execution,  or  the  placing  of 
it  In  the  hands  of  the  sheriff.  It  was  a 
Judgment  lien.  1  Brick.  Dig.  899.  This 
principlehad  exceptions  ;8uflerlng  the  Judg- 
ment to  become  dormant  being  one  of 
them.  Another  exception  was  that  If  the 
plaintiff  in  such  Judgment  stayed  execu- 
tion, this  act  of  bis  was  constructively 
fraudulent  as  against  a  Junior  Judgment 
creditor,  and  subordinated  his  Hen  to  that 
of  the  latter.  Patton  v.  Hayter,  16  Ala. 
18.  This  continued  to  be  the  law,  and  this 
Its  interpretation,  as  affecting  Judgment 
liens  on  real  estate,  until  the  statute  was 
changed  by  the  adoption  of  the  Code  of 
1852,  January  17, 1863.  Since  that  time  the 
rule  has  prevailed  as  to  both  species  of 
property  which  theretofore  prevailed  In 
reference  to  personalty;  that  is,  there  was 
no  lien  until  execution  was  placed  In  the 
bands  of  the  sheriff,  and  the  Uen  was  con- 


fined to  the  county  In  which  it  was  so 
placed.  1  Brick.  Dig.  p.  900,  §§  147,  148. 
And  this  lien  would  be  lost  if  there  was  a 
lapse  ol  an  entire  term.  Code  1886,  S  2894; 
Chllds  V.  Jones,  60  Ala.  852;  Mathews  v. 
Insurance  Co.,  76  Ala.  85.  So,  if  execution 
was  stayed  by  order  of  the  plaintiff,  this 
gave  to  a  Junior  execution  not  so  stayed 
a  paramount  lien.  Before  the  statute  of 
February  28, 1887,U  plaintiff  in  a  Judgment 
desired  to  secure  a  Uen  in  any  county  on 
property  owned  by,  or  likely  to  accrue  to, 
the  defendant  in  that  county,  the  only 
course  open  to  him  was  to  sue  out  execu- 
tion, and  place  it  in  the  hands  of  the  sher- 
iff of  that  county,  and,  by  successive  is- 
sues, to  keep  process  in  his  hands  "with- 
out the  lapse  of  an  entire  term. "  Allowing 
sucb  lapse  to  intervene  was  a  loss  of  the 
lien  to  him ;  and  if,  after  so  placing  or  re- 
newing his  execution,  he,  by  any  positive 
act  or  direction  of  his,  caused  the  execu- 
tion to  be  suspended  or  held  up,  and  dur- 
ing such  suspension  another  execution  on 
another  Judgment  was  placed  in  the  hands 
of  the  sheriff  for  levy,  this  would  have 
transferred  the  priority  of  lien  to  the  ex- 
ecution last  placed  in  the  hands  of  the 
sheriff.  Was  it  the  purpose  of  the  act  of 
1887  to  place  the  lien  of  a  recorded  Judg- 
ment on  the  same  solid  basis  as  that  of 
a  recorded  mortgage,  and  that  for  a  term 
of  10  years?  And  has  a  Junior  creditor 
with  an  execution  no  redress  insuch  case? 
If  so,  it  requires  no  stretch  of  imagination 
to  suppose  a  case  in  which  a  failing 
debtor  may  secure  to  himself  a  very  lonK 
term  of  enjoyment  of  his  property,  and 
keep  his  other  creditorsat  bay.by  thekind 
Indulgence  and  favoritism  of  the  one  cred- 
itor who  acquired  the  first  lien. 

In  reply  to  this  phase  of  the  argument, 
it  is  urged  that  the  Junior  execution  cred- 
itor can  coerce  the  holder  of  the  older  lien 
to  enforce  it,  and  thus  secure  to  himself 
what  may  remain  after  satisfying  the  re- 
corded Judgment.  Under  what  principle 
of  law  can  the  coercion  be  effected  ?  The 
statute  makes  no  provision  for  it;  and,  if 
we  treat  the  question  as  a  parallel  to  the 
right  of  a  Junior  mortgagee  against  the 
senior.lt  furnishes  no  solution  of  the  ques- 
tion. A  Junior  mortgagee,  cannot  compel 
the  senior  mortgagee  to  foreclose.  Kelly 
V.  Liong:8hore,  78  Ala.  203.  If  the  record  of 
the  Judgment  preserves  a  lien,  notwith- 
standing the  stay  of  execution,  we  can 
conceive  of  no  very  clear  or  safe  remedy 
left  to  the  Junior  execution  creditor.  He 
can,  perhaps,  sell  the  property  subject  to 
the  older  lien,  but  it  need  scarcely  be  said 
that  such  sale  would  not  promise  encour- 
aging results,  and  complicating  and  em- 
barrassing difficulties  would  probably 
arise,  respecting  the  safe  custody  of  the 
personal  property  sp  sold,  until  it  might 
be  wanted  in  satisfaction  of  the  recorded 
judgment  lien.  The  right  of  a  Junior 
mortgagee  to  redeem  from  »  senior  mort- 
gagee, and  then,  tacking  them  together,  to 
foreclose  both  mortgages,  is  an  equitable 
principle,  and,  if  not  agreed  to  by  the 
senior  mortgagee,  can  only  be  enforced  la 
equity.  Can  this  equitabledoctrine  be  ap- 
plied to  the  adjustment  of  the  statutory 
lien  created  by  the  registration  of  a  Jndgu 
ment?    We  have  indulged  in  these  r^eo- 
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tlons  for  the  purpose  of  ahowingr  what 
enibarraasing  inquiries  will  probably  re- 
sult from  the  interpretation  contended  for, 
uarnely,  that  a  rt'corded  judgment  fastens 
a  lien,  which  a  stay  of  execution  by  plain- 
tiff's ordfr  does  not  Jmpair.  But  how  can 
we  escape  this  interpretation?  The  stat- 
ute In  express  terms  declares  that  a  "judg- 
ment or  decree  so  flled  and  registered  shall 
be  a  Hen  upon  all  the  property  of  the  de- 
fendant in  such  county  which  is  subject  to 
levy  and  sale. "  It  makes  no  mention  of 
execution,  and  wo  cannot  hold  that  execu- 
tion in  tiie  hands  of  the  sheriff  was  intend- 
ed to  be  one  of  the  conditions  of  the  lien. 
To  BO  hold  would  not  only  be  in  the  teeth 
of  the  statute,  but  would  show  that  the 
Btatnte  itself  is  redundant  and  meaning- 
Jess  ;  for,  if  execution  in  the  hands  of  the 
sheriff  is  nacessary  to  the  lien,  then  regis- 
tration is  not  necessary,  for  the  execution 
gives  the  lien  without  the  registration. 
we  cannot  give  the  statute  any  operation 
unless  we  hold  that  it  waa  intended  to 
talce  the  place  and  have  the  effect  of  an 
execntion  in  the  bands  of  the  sheriff,  as  an 
InstrumentaUty  of  creating  and  preserv- 
ing a  lien,  and  we  consequently  so  hold. 
Muir  y.  Leitch,  7  Barb.  841.  The  instruc- 
tion not  to  issue  execution  cannot  vary 
the  question,  for  the  statute  clearly  con- 
templated that  there  shall  be  no  execu- 
tion. It  would  be  singularly  absurd  to 
bold  that  giving  directions  to  do,  or, 
rather,  not  to  do,  precisely  what  the  stat- 
ute contemplates  shall  not  be  done,  worlds 
a  forfeiture  of  ail  benefits  secured  by  the 
statute;  in  other  words,  that  giving  di- 
rections to  conform  to  what  the  statute 
contemplates,  works  a  forfeiture  of  all  ben- 
efit under  it.  It  was  by  force  of  the  stat- 
ute that  an  execution  In  the  hands  of  the 
sheriff  operated  a  Hen  on  the  property 
of  the  defendant  situated  in  the  county. 
It  is  by  virtue  of  the  ai;t  of  February  28, 
1S87,  that  registration  of  a  judgment  takes 
the  place  of  that  lien  to  some  extent.  A 
lien  given  by  statute  can  be  modified  or 
taken  away  by  statute.  1  Brick.  Dig.  p. 
900,  §  144. 

The  novelty,  if  not  the  intricacy,  of  the 
question  presented,  and  the  abuses  and 
wrongs  of  which  the  act  of  February  28, 
1887,  maybe  made  the  possible  instrument, 
have  caused  us  to  consider  it  mote  at 
length  than  may  seem  to  have  been  neces- 
sary. Possibly  the  act  is  too  sweeping 
in  its  terms.  Possibly  it  would  best  sub- 
serve the  end  in  view,  and  rob  the  statute 
of  its  power  to  oppress.  If  It  should  be 
made  the  duty  of  the  plaintiff  in  the  re- 
corded judgment  to  proceed  at  once  to  en- 
force hlsjudgment,  whenever  ajuniorjndg- 
ment  creditor  has  execution  in  the  hands 
of  the  sheriff  for  levy  and  collection,  with 
a  provision  that.  If  he  fail  to  do  so  before 
Bucb  sale  made,  the  lien  of  the  junior  judg- 
ment creditor  will  prevail  over  his.  This, 
however,  is  a  question  for  the  legislature, 
not  for  us.  In  the  case  we  have  in  hand 
there  was  no  actual  oppression,  forthejun- 
ior  Judgment  creditor  was  not  delayed  in 
obtaining  asale  of  thegoods levied  on,  both 
executions  being  in  the  sheriff's  hands  at 
the  time  of  the  sale.  We  need  not  and  do 
not  decide  that  there  would  be  no  remedy 
if  the  plaintiff  In  the  older  judgment  should 


fail  to  enforce  his  claltn,  after  execution  on 
the  junior  judgment  was  placed  in  the 
hands  of  the  sheriff.  Nor  will  we  decide, 
if  there  had  been  such  failure,  which  cred- 
itor would  have  had  the  paramount  right 
to  the  money.  Campbell  v.  Spence,  4  Ala. 
643;  Bagby  v.  Beeves,  20  Ala.  427;  Lancas- 
ter V.  Jordan,  78  Ala.  197.  These  ques- 
tions are  not  before  us.  All  we  decide  is 
that,  on  the  admitted  facts  in  this  record, 
the  Decatur  Charcoal  Chemical  Works  has 
the  prior  right,  and  is  entitled  to  be  first 
paid,    fievei-sed  and  rendered. 


(90  Ala.  lOt) 
MyBBS  v.  CONWAT  &  Co. 

(Supreme  Court  of  Alabamot.   April  28, 1890.) 
AoBieNifSNT  ros  Benefit  of  Csbditobb— Rbsbb- 

VikTIOX  OF  EXEKFTIONB. 

1.  A  reservation  of  "all  legal  exemptions"  con- 
tained in  an  assignment  for  benefit  of  creditors 
renders  it  ezecatory,  and  title  will  not  pass  as 
against  an  attachment  until  the  debtor's  right  of 
selecllon  of  exempt  property  has  been  exercised. 

8.  Clerical  errors  In  a  judgment  may  be  amend- 
ed nunc  j/ro  tunc. 

Appeal  from  city  court  of  Birmingham : 

H.  A.  Sharfk,  Judge. 

On  November  22, 1887,  M.  J.  Mullann,  who 
was  doing  business  under  the  firm  name  of 
M.  J.  Mullane  &  Co.,  executed  a  deed  of 
assignment  to  D.  F.  Myers  as  assignee  for 
the  benefit  of  all  bis  creditors.  This  in- 
strument was  drawn  in  the  usual  form, 
with  the  following  additional  clause: 
"But  the  party  of  the  first  part,  in  making 
this  assignment,  reserves  to  himself  any 
and  ail  exemptions  to  which  he  is  entitled 
under  the  laws  of  the  state. "  On  Novem- 
ber 29, 1887,  J.  M.  Conway  &  Co.,  the  plain- 
tiffs, caused  an  attachment  to  be  issued  on 
the  stock  of  goods  belonging  to  M.  J.  Mul- 
lane, and  which  had  been  assigned  to  My- 
ers. Thereupon  the  said  Myers  demanded 
of  the  sheriff  possession  of  said  stock  of 
goods;  and,  upon  the  sheriff's  refusal  to 
surrender  the  pussession  thereof,  said  My- 
ers, as  assignee,  made  his  afiidavit,  filed  a 
claim-bond,  and  Interposed  a  claim  to  said 
goods  as  assignee.  Upon  the  trial  of  the 
statutory  claim  suit,  the  court,  after  bear- 
ing all  the  evidence,  gave  the  general  at- 
flrmative  charge  in  favor  of  the  plaintiff  in 
attachment,  to  which  the  claimant  duly 
excepted.  Judgment  was  rendered  for  the 
plaintiffs  in  attachment.  The  judgment 
entry,  after  condemning  the  said  property 
to  the  satisfaction  and  payment  of  plain- 
tiffs'claim,  closes  with  the  phrase,  "for 
which  execution  may  issue."  This  judg- 
ment entry  was  made  February  14, 1889 
On  October  8, 1889,  the  plaintiffs  moved  to 
amend  the  judgment  entry  nunc  pro  tunc 
by  striking  out  the  words,  "for  which  ex- 
ecution may  issue, "  and  inserting  there- 
for the  words,  "if  plaintiffs  shall  obtain 
judgment  against  defendant. "  The  court 
granted  the  motion,  and  the  judgment  en- 
try waS  so  amended,  against  the  objection 
and  exception  of  the  claimant.  The  claim- 
ant now  prosecutes  this  appeal,  and  as- 
signs the  giving  of  the  general  charge  for 
the  plaintiffs,  and  thegrantingof  the  plain- 
tiffs'motion  to  amend  thejudgmenteutry. 
as  error. 
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A.  A.  Coleman  and  B.  H.  Pearson,  for 
appellant.  Mountjoy  &  Tomlioson  and 
Garrett  &  Uaderwood,  for  appellee. 

SoMERViLLE,  J.  The  question  is  whether 
the  assignment  made  to  the  appellant  as 
trustee  for  the  benefit  ol  the  creditors  of 
the  assignor  passed  the  title  of  the  goods 
before  the  levy  of  the  attachment.  The 
instrument  is  drawn  in  the  usual  form, 
with  the  addition  of  the  following  clause: 
"But  the  party  of  the  first  part,  in  making 
this  assignment,  reserves  to  himself  any 
and  all  exemptions  to  which  he  is  entitled 
under  the  laws  of  the  state."  It  is  shown 
that  the  merchandise  went  into  the  pos- 
session of  the  assignee  before  the  levy  of 
the  appellees'  attachment.  Does  the  clause 
above  stated  render  the  contract  execu- 
tory, so  as  to  prevent  the  vesting  of  an  ab- 
solute title  in  the  trustee?  It  may  bo  ad- 
mitted that  the  assignment  is  not  rendered 
fraudulent  by  reason  of  the  reservation  of 
the  assignor's  lawful  exemptions  from  the 
operation  of  the  transfer.  This  exempt 
Interest  is  one  not  liable  to  his  debts,  and 
no  prejudice  can  arise  to  creditors  by  its 
retention,  if  effected  in  a  mode  otherwise 
unobjectionable.  1  Amer.  &  Eng.  Cyclop. 
Law,  853,  note  1,  and  cases  cited;  Shirley 
V.  Teai,  67  Ala.  449;  Alley  v.  Daniel,  75  Ala. 
403.  The  point  of  difllculty  does  not  lie  In 
this  feature  of  the  case.  It  arises  from  the 
eBect  which  is  exerted  upon  the  transfer  of 
title  by  proof  of  the  legal  intention  of  the 
contracting  parties. 

We  do  not  see  any  solid  principle  on 
which  this  case  can  be  distinguished  from 
that  of  Block  v.  Maas,  65  Ala.  211.  There 
the  goods  in  controversy  were  transferred 
to  a  purchaser  by  bill  of  sale.  The  reser- 
vation made  by  the  vendor  was  In  these 
words:  "Reserving  and  excepting  the 
amount  of  f  1,000  worth  of  said  merchan- 
dise, •  •  •  which  is  hereby  selected  by 
me  •  •  •  as  exempt  to  me  under  the 
laws  of  Alabama,  and  which  i>er8onal  prop- 
erty to  the  amount  of  $1,000  is  not  hereby 
conveyed,"  transferred,  or  assigned.  This 
court  held  that  the  sale  was  executory, 
and  the  title  of  the  goods  remained  in  the 
vendor  until  the  selection  of  the  $1,000 
worth  of  goods  had  been  made.  "When 
the  attachment  was  levied, "say  the  court, 
"there  was  no  individualizing  the  goods 
the  vendor  would  select  and  retain  from 
the  goods  which  would  pans  to  the  vendee. 
Therewas  not  one  articlewhlch  the  vendee 
could  claim  was  his  property,  fi-ee  from  the 
right  of  the  vendor  to  retain  and  bold  it. " 
There  is  no  difierence  in  signiflcation  and 
legal  effect  between  the  reservations  re- 
spectively Incorporated  In  these  two  in- 
struments,— the  one  in  that  case,  and  the 
one  in  this.  The  one  in  this  case  "re- 
serves "to  the  assignor  any  and  all  exemp- 
tions to  which  he  was  entitled  under  the 
laws  of  Alabama.  "Reserve"  means  to 
keep,  to  hold,  to  retain.  The  declaration 
Is  that  so  much  of  tlie  goods  as  the  law 
exempted  .from  debts  should  be  taken  out 
of  the  operation  of  the  transfer,— should 
not  pass  by  it  to  the  assigrnce.  This  nec- 
eB8aril.y  implied  the  power  to  select  the 
designated  amount  from  the  bulk  or  mass 
assigned,  Just  as  the  debtor  could  do  in 
case  of  a  levy  on  his  property  under  execu- 


tion or  attachment.  The  language  of  the 
reservation  made  in  Block  v.  Maas,  66  Ala. 
211,  supra,  stripped  of  Its  tautology, 
means  precisely  this,  and  nothing  more. 
It  Is  equally  true  In  both  cases  that  "  there 
was  not  one  article  which  the  vendee  [or 
assignee]  could  claim  was  his  property, 
free  from  the  right  of  the  vendor  to  retain 
and  hold  it. "  This  power  of  the  assignor 
to  put  his  hands  on  each  and  any  article 
found  among  the  transferred  goods,  and 
at  his  option  rescue  It  from  the  transfer, 
to  the  extent  of  $1,000  worth  In  value  of 
the  goods,  is  the  weak  spot  In  the  trans- 
action that  vltiateslt.  It  conclusively  dem- 
onstrates an  intention  that  the  transfer 
shall  not  be  complete— shall  be  executory 
— until  the  exempted  goods  are  selected 
from  the  entire  lot,  or  individualized  by 
segregation. 

It  is  in  the  power  of  the  assignor  to  an- 
nex such  conditions  and  qualifications  to 
the  ttansferof  his  own  property  as  he  may 
see  fit,  taking  the  consequences  of  its  effect 
upon  the  validity  of  the  instrument.  "If," 
as  said  by  Seldgn,  J.,  in  Jessup  v.  Hulse, 
21  N.  Y.  168,  "he  annex  an  improper  con- 
dition, the  court  must  pronounce  the  as- 
signment itself  void.  It  cannot  hold  the 
transfer  good,  and  disregard  the  condi- 
tion, because  that  would  be  to  take  the 
property  from  the  assignor  against  his 
will.  He  having  consented  to  part  with 
bis  title  only  upon  certain  conditions,  the 
transfer  and  th<>  condition  must  stand  or 
fall  together.  If,  therefore,  the  court  up- 
holds the  assignment,  it  must  of  necessity 
protect  and  enforce  the  terms  and  condi- 
tions upon  which  it  Is  made. "  The  condi- 
tion annexed  in  the  present  case  is  the  re- 
served right  of  the  assignor  to  select  his 
exemptions,  which  by  necessary  implica- 
tion attaches  to  the  reservation  itself,  and 
without  which  this  reservation  would  be 
futile,  and  of  no  effect.  This  condition, 
under  the  principle  settled  in  Block  v. 
Maas,  supra,  rendered  the  transaction  ex- 
ecutory until  the  selection  was  perfected. 
There  was,  in  this  view  of  the  case,  no  er> 
ror  in  the  court's  giving  the  general  affirm- 
ative charge  for  the  plaintiffs. 

The  error  in  the  judgment  was  clerical, 
and  was  properly  amended  aaac  pro  tunc 
by  the  city  court.  Gray  v.  Ralborn,  53 
Ala.  40 ;  Parker  v.  Wimberly,  78  Ala.  64. 

Affirmed. 


(«0 

Dent  et  al.  v.  LoNO  et  al. 


in> 


(Sapreme  Court  of  Alabama.  April  80, 1890.) 
CONVBTAKCB— Undcb  iHrLtntHOB— Lacbbs. 
1.  The  validity  of  a  conveyance  is  not  affeoted 
by  reaBon  of  having  been  obtained  by  undue  in- 
fluence and  misrepresentations  of  a  son,  when  tha 
actual  purchaser  thereof  for  valuable  considera- 
tion neither  participated  therein  nor  had  noUoa 
thereof. 

a.  A  deed  made  two  years  before  the  death, 
of  a  grantor  will  not  be  set  aside  for  undue  in- 
fluence in  an  action  commenced  six  years  thereafb- 
erby  her  heirs,  who  had  at  all  times  been  awara 
of  her  mental  condition,  when  it  appears  that  tba 
parties  cannot  be  placed  in  statu,  gito. 

Appeal  from  chancery  court.  Walker 
county ;  Cobbs,  Chancellor. 

Hewitt,  Walker  &  Porter,  Henry  Jack- 
son, and  Rice  A  Wiley,  for  appellants. 
Smith  &  Lowe,  for  appellees. 
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Clopton,  J.  On  April  2, 1879;  EHza  Dent 
and  W.  B.  W.  Dent  executed  ti>  B.  M.  Lung 
a  conveyance  of  the  lands  mentioned  In 
the  bin,  Bitnate  In  Walker  county,  Ala., 
upon  the  expressed  consideration  of  f6,- 
000.  Eliza  Dent  died  In  June,  1881.  Ap- 
pellants, who  are  her  children  and  heirs, 
by  the  bill,  seek  the  rescission  of  the 
contract  of  sale,  and  cancellation  of  the 
conveyance,  on  the  alleged  grounds  that 
Mrs.  Dent  was  mentally  incapable  of  mak- 
ing a  contract,  and  that  her  mental  de- 
ficiencies were  unduly  acted  upon  by  W. 
B.  W.  Dent,  her  son,  who,  the  bill  alleges, 
was  subject  to  the  control  and  influence  of 
Long,  and  was  his  agent  or  Instrument  In 
procuring  the  conveyance.  The  specific  al- 
legations are  substantially  that  Long 
caused  Dent  to  be  arrested  ou  a  criminal 
charge,  who,  having  received  Information 
while  under  arrest,  in  the  custody  <if  the 
officer,  that  his  mother,  who  lived  In  New- 
man, Ga.,  was  In  a  dying  condition,  and 
that  he  must  hasten  to  Georgia  if  he  ex- 
pected to  see  her  alive,  went  to  Long  and 
informed  him  of  his  distressing  condition. 
Long,  seeing  the  opportunity  to  obtain 
the  lands  which  he  had  long  desired,  pro- 
posed to  Dent  to  arrange  for  him  to  go  to 
Georgia,  by  suspending  the  criminal  pros- 
ecution and  becoming  surety  for  his  ap- 
pearance, if  he  would  procure  from  bis 
mother  a  conveyance  of  the  lands  to  him 
in  consideration  of  $5,000,  taking  in  part 
payment  certain  lands  in  Carroll  county, 
6a.,  owned  by  Long;  and,  if  Dent  would 
also  convey  the  land  which  he  owned,  be 
would  surrender  all  the  claims  he  bad 
against  him,  and  permanently  suspend 
the  prosecution.  Dent  went  to  Georgia, 
represented  to  his  mother  his  arrest  and 
prosecntion,  and  urged  her  to  come  to  his 
relief  by  making  the  conveyance,  being  the 
only  mode  by  which  he  conld  escape  con- 
viction and  disgrace;  and  also  that  Mrs. 
Dent,  with  a  mind  so  enfeebed  by  old  ag^e 
and  sickness  as  to  be  unable  to  contract 
intelligently,  and  a  will  so  impaired  that 
she  could  not  replst  the  appeal  of  her  son, 
was  thereby  induced  to  execute  the  con- 
veyance. 

The  testimony  is  very  voluminous,  cov- 
ering 870  pages  of  transcript  paper,  and 
conflicting  in  many  respects.  A  critical  re- 
view of  It  would  unnecessarily  extend  this 
opinion,  and  serve  no  useful  purpose  in  the 
dtKsision  of  other  cases.  We  shall  therefore 
be  content  to  state  our  conclusions.  While 
the  opinions  of  the  witnesses  greatly  vary 
as  to  the  mental  condition  of  Mrs.  Dent, 
a  variance  probably  produced  by  her 
physical  and  mental  condition  at  different 
times,  it  does  not  appear  from  the  evi- 
dence that  at  the  time  of  making  the  con- 
veyance she  was  mentally  incapable  to 
eontract.  The  facts  of  calling  upon  Mrs. 
Wood,  one  of  the  complainants,  to  wit- 
ness the  deed,  of  Informing  Joseph  H. 
Dent,  another  of  the  complainants,  several 
hours  afterwards,  of  whatshehad  done;  of 
giving  him  the  notes  which  Long  had  giv- 
en for  the  unpaid  purchase  money,  saying 
that  If  she  kept  them  W.  B.  W.  Dent  would 
get  them  from  her;  and  telling,  some  time 
afterwards,  the  witness  Clark,  who  is  un- 
irapeacbed  and  uncontradicted,  though 
Mrs.  Wood  was  present,  that  she  bad  sold 
T.7so.no.23 — 11 


her  land  in  Alabama,  assigning  as  her  rea- 
son that  the  lands  In  Alabama  were  re- 
mote, yifiided  no  income,  and  she  had  to 
send  money  to  pay,  the  taxes,  while  those 
in  Georgia,whieh  she  received  in  exchange, 
were  near,  and  would  yield  an  income, — 
manifest  that  she  understood  the  charac- 
ter of  the  transaction,  and  comprehended 
the  nature  of  the  conveyance  and  the  con- 
sequences which  would  ensue.  In  order  tp 
prove  undue  Influence,  complainants  rely 
entirely  upon  the  testimony  of  W.  B.  W. 
Dent,  who  testifies  that  he  told  his  mother 
that  he  was  under  arrest,  and  that  his 
only  chance  to  escape  criminal  prosecution 
was  to  consummate  the  trade  proposed  by 
Long.  If  he  made  such  statement,  be  stat- 
ed what  was  manifestly  untrue.  It  is  true 
that  Long  caused  him  to  be  arrested  in 
February',  1879,  for  selling  mortgaged  prop- 
erty. Waiving  a  preliminary  examina- 
tion, he  was  placed  under  bond  to  appear 
at  the  circuit  court  to  answer  to  an  in- 
dictment. Lontc  was  not  a  surety  on  his 
bond,  but  the  evidence  establishes  that  the 
circuit  court  con  vened  on  the  first  Monday 
in  March,  and  continued  in  session  only- 
one  week,  during  which  time  Louk  made 
strenuous  efforts  to  procure  the  return  of 
a  true  bill.  The  grand  jury  failed  to  find 
an  indictment,  whereby  Dent  and  his  sure- 
ties were  released  by  operation  of  law. 
On  the  day  succeeding  the  adjournment  of 
the  grand  jury,  he  left  for  Georgia,  of  his 
own  accord,  without  any  arrangement  or 
understanding  with  Long  concerning  the 
purchase  of  the  lands,  lie  was  not  under 
arrest,  and  no  criminal  prosecution  was 
pending  at  the  time  of  making  the  convey- 
ance. If  Mrs.  Dent  was  unduly  Influenced 
to  sign  the  conveyance,  it  was  induced  by 
exciting  theraatei-nal  instincts,  which  nat- 
urallr  move  in  sympathy  for  a  dissipated 
and  wayward  son,  and  by  creating  appre- 
hension of  his  and  her  disgrace  from  a  sup- 
posed pending  prosecution.  There  is  no 
evidence  except  the  testimony  of  W.  B.  W. 
Dent,  which  Is  impeached  and  contradict- 
ed in  several  material  respects,  that  such 
influence  was  exerted  through  the  agency 
of  Long,  or  that  he  knew  of  it,  or  was 
privy  thereto,  or  had  any  connection  there- 
with; and  he  testifies  that  he  did  not 
know,  and  had  no  notice,  of  the  repre- 
sentations, and  had  no  connection  with 
them.  The  validity  of  a  conveyance  is  not 
affected  by  reason  of  having  been  obtained 
by  undue  influence  of  this  nature,  exerted 
by  a  son  for  his  selfish  purposes,  when  the 
purchaser  for  valuable  consideration  does 
not  participate  therein,  and  has  no  notice 
thereof.  Moog  v.  Strang,  69  Ala.  98;  Moses 
V.  Dade,  58  Ala.  211.  When  Dent  left  Geuiv 
gia  to  go  to  Alabama,  to  take  charge  of 
the  lands,  in  1874,  his  mother  gave  him  a 
power  of  attorney,  authorizing  him  to  act 
as  her  agent,  generally,  to  dispose  of  the 
crops,  and  manage  the  place  as  he  deemed 
proper,  and  to  sell  the  place,  making  bond 
for  title,  but  not  to  make  a  deed,  which 
she  reserved  to  herself.  Under  this  power 
of  attorney  he  signed  hie  mother's  name, 
by  iiimself,  as  agent,  to  notes  on  which 
Long  was  file  surety,  and  they  were  paid  by 
him,  and  sold  a  part  of  the  lands,  the  notes 
of  the  purchaser  beingturned  over  to  Long 
when  he  bought.   Such  authority  imports 
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confidence,  and  It  is  not  pretended  tbat  the 
power  of  attorney  was  obtained  by  nn- 
dne  influence.  A  conclusion  that  the  deed 
to  Long  was  obtained  by  fraud  and  un- 
due Influence  is  not  clearly  authorized  by 
the  evidence. 

There  is  not  a  fact  or  circumstance  sat- 
isfactorily proved  casting  suspicion  on  the 
bonu  Sdea  of  the  conveyance  as  between 
^rs.  Dent  and  Long.  The  ground  of  im- 
peachment Is  that  she  relied  and  acted  on 
the  false  statements  of  her  son.  The  evi- 
dence shows  that  a  fair  and  full  considera- 
tion was  paid,  consisting  of  about  300 
acres  of  land  in  Carroll  county,  Ga.,  the 
snrrender  of  all  claims  against  W.  B.  W. 
Dent,  amounting  to  about  $1.100, and  two 
notes  given  by  Long  for  the  balance  of  the 
purchase  money,  payable,  respectively, 
November  1, 1879,  and  March  1,  1880,  ag- 
gregating f 6,000.  The  proof  abundantly 
shows  that  the  lands  in  Alabama  were 
not  worth  at  that  time  exceeding  $5,000. 
the  present  increased  value  being  attribut- 
able to  the  subsequent  ballding  of  rail 
roads  running  through  the  lands,  mainly 
indnced  by  Long's  efforts ;  and  the  weight 
of  the  evidence  is  that  the  lands  in  Geor- 
gia were  of  value  greater  than  the  amount 
at  which  they  were  estimated  In  the  trade. 
Noinjury  resulted  to  Mrs.  Dent.  Independ- 
ent of  these  considerations,  the  delay  in  fil- 
ing the  bill  is,  nnder  thecircumstances,  fatal 
to  the  right  of  complainants  to  rescind. 
When  a  party  is  invested  with  the  option 
to  rescind  a  contract,  promptness  of  ac- 
tion on  his  part  is  requisite.  A  contract 
obtained  by  fraud  and  undueinfluencemay 
be  rendered  valid  by  ratification  after  the 
removistl  of  such  influence,  or  after  the  dis- 
coveryot  the  fraud,  and  the  right  to  re- 
scind may  be  lost  by  a  failure  to  disafBrm 
it  within  a  reasonable  time  after  such  dis- 
covery, or  by  long  delay  In  asnerting  the 
right,  thereby  ralHlng  a  presumption  of 
acquiescence,  which,  under  some  circum- 
stances, may  become  conclusive.  A  trans- 
action Impeachable  at  the  time  of  its  con- 
summation becomes  unimpeachable  if  the 
party,  with  full  knowledge  or  notice  of  all 
the  material  facts,  does  anything  tanta- 
mount to  a  recognition  of  the  contract  as 
existing  and  binding,  or  which  is  incon- 
sistent with  its  repudiation,  or  it  he  re- 
mains silent,  and  abstains  from  impeach- 
ing it  for  a  considerable  time,  so  that  the 
other  party  Is  reasonably  Induced  to  sup- 
pose the  transaction  is  recognized,  and  Is 
permitted  to  deal  with  the  subject-matter 
under  such  belief.  2  Pom.  Eq.  .lur.  §  96.5. 
Though  a  party  has  the  right  to  determine 
whether  or  not  he  will  rescind  a  contract, 
BO  long  as  be  has  made  no  election,  if, 
while  considering,  the  position  of  the  other 
party  is  materially  affected  or  changed,  or 
innocent  third  persons  hare  acquired  in- 
tervening rights  In  consequence  of  his  un- 
reasonable and  unexplained  delay,  he  will 
be  precluded  from  exercising  his  right  to  re- 
scind, aongh  v.  Railway  Co.,  L.R.  7  Exch. 
26.  Mrs.  Dent  lived  more  than  two  years 
after  making  the  conveyance.  In  the 
mean  time  she  expressed  her  satisfaction 
with  the  trade,  collected  the  notes  given 
by  Long,  and  used  and  improved  the  lands 
she  received  in  exchange,  and  without 
complaint  or  expression  of  dissatisfaction 


continued  in  possession  and  enjoyment  of 
the  fruits  of  the  contract,  thereby  recog- 
nizing its  existence.  It  appears  from  the 
evidence  that  after  the  transaction  W.  B. 
W.  Dent  was  rarely  at  home  with  his 
mother,  and  it  seems  that  any  undue  in- 
fluence which  had  existed  had  been  re- 
moved. The  bill  was  flied  March  3, 1887. 
If  It  be  said  that  she  continued  to  grow 
weaker  mentally,  and  that  the  undue  in- 
fluence still  lingered,  the  complainants, 
after  her  death,  deliberated  and  abstained 
from  Instituting  proceedings,  because  of 
Joseph  H.  Dent's  opposition,  who  did  not 
think  there  existed  sufficient  ground  upon 
which  to  base  a  suit  until  the  discovery  of 
W.  B.  W.  Dent's  arrest  in  the  latter  part 
of  1886.  They  supposed,  to  use  the  lan- 
guage of  the  bill,  that  Mrs.  Dent  "had 
been  led  to  do  an  Improvident  act  by  rea- 
son of  her  weak  mental  condition,  and 
hor  affection  for  her  son. "  The  lands  in 
Carroll  county  were  sold  by  her  adminis- 
trator as  the  property  of  her  estate,  and 
at  the  sale  some  portions  were  purchased 
by  some  of  the  complainants,  and  others 
by  third  persons,  "rhey  are  not  in  a  con- 
dition to  restore  the  lands  received  from 
Long.  Unless  the  parties  can  be  pot  tn 
statu  quo,  which  cannot  be  done  when  a 
portion  of  the  property  has  been  disposed 
of,  a  court  of  equity  Is  reluctant  to  rescind 
a  contract,  and  will  do  so  only  when  clear 
and  strong  equity  compels  it.  During  this 
time  complaints  knew  the  mental  condi- 
tion of  Mrs.  Dent.  The  only  matter  which 
they  claim  to  have  subsequently  discov- 
ered is  that  W.  B.  W.  Dent,  at  the  time  of 
the  conveyance,  was  under  arrest  at  the 
Instance  of  Long.  This,  we  have  shown, 
is  utterly  disproved;  consequentlT  is  not 
a  fact,  the  ignorance  of  which  excuses 
the  delay.  With  knowledge  of  the  mental 
condition  of  Mrs.  Dent,  of  her  affection  for 
W.  B.  W.  Dent,  and  bis  capacity  to  influ- 
ence her,  knowhig  of  the  execution  of  the 
deed,  and  that  it  was  procured  by  him, 
and  suspecting  there  was  something 
wrong,  some  of  the  complainants  became 
purchasers  of  the  Carroll  county  lands, 
and  the  proceeds  of  the  sale  were  distrib- 
uted among  them  all.  By  such  conduct, 
dealing  with  the  property  as  belouKing  to 
the  estate  of  Mrs.  Dent,  they  ralifled  the 
transaction  with  Long,  and  in  the  mean 
time  two  railroad  companies  have  acquired 
the  right  of  way  over  the  lands.and  Long 
has  put  Improvements  thereon  of  value 
from  fifteen  to  twenty  thousand  dollars. 
Upon  the  facts  disclosed  by  the  record,  the 
objections  to  a  rescission  of  the  contract 
and  cancellation  of  the  conveyance  are  in- 
superable. Wood  v.  Craft,  85  Ala.  262, 4 
South.  Rep.  649;  Kern  v.  Bumham,  28 Ala. 
428.    Affirmed. 


(2S  Fis.  an 
Peck  et  al.  v.  Spencer. 

(Sucpreme  Court  cf  FUnida.    June  6, 1890.) 

C0NTE8TKD  ELECTION— EXPKSBBB— INJUNCTION. 

1.  The  bill  alleges  tbat  complainant  has  caused 
a  suit  to  be  instituted  in  the  name  of  the  state  of 
Florida,  upon  oomplainaut's  relation,  against  B.,  to 
test  the  alleg'ed  election  of  B.  as  mayor  of  the 
to\7n  of  D..  and  that  complainant  is  a  tox-parer  of 
the  town,  and,  with  the  other  tax-payers  of  said 
town,  is  interested  in  having  the  tandsof  the  town 
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applied  exclusively  for  legitimate  purposes;  and 
(hat  the  town  council  of  D.  have  autaorized  B., 
acting  major,  to  employ  counsel  at  the  expense  of 
the  corporation  to  defend  said  suit,  Seld,  that  the 
allegations  of  the  bill  are  suiBoient  to  grant  pre- 
liminary injunction  upon. 

2.  An  application  for  rehearing  upon  an  order 
to  vacate  an  order  dissolving  an  injunction,  under 
mle  eo,  equity  practice  circuit  courts,  must  be  by 
petition ;  but  when  such  application  is  upon  motion, 
and  there  is  no  objection  to  the  mode  of  the  appli- 
cation in  the  lower  court,  and  the  objection  is  first 
made  in  the  appellate  court,  the  objection  comes 
too  late.  A  failure  to  object  at  the  proper  time  was 
a  waiver  of  the  objection. 

8.  It  is  not  error  after  a  biU  has  been  filed  and 
temporary  injunction  granted,  and  an  order  grant- 
ed vacating  the  order  granting  the  injunction 
and  witliout  refiling  the  Dill,  to  grant  an  injunc- 
tion upon  the  biU  as  originally  filed,  tbe  bUl  still 
being  on  file,  and  the  case  being  still  under  tbe  con- 
trol of  tbe  court. 

4.  An  application  of  the  funds  of  a  town,  de- 
rived from  taxation,  for  purposes  bevond  the  pur- 
view of  municipal  grant,  is  a  wrongful  appropria- 
tion of  the  funds  held  in  trust  for  the  tax-payers 
and  people  to  pay  tbe  legitimate  expenses  of  the 
town,  and  is  null  and  void,  and  resident  tax-payers 
have  the  right  to  invoke  the  interposition  of  a  court 
of  eqnity  to  prevent  an  illegal  disposition  of  the 
moneys  of  t&  corporation,  or  the  illegal  creation 
of  a  debt  which  they,  in  common  with  other  prop- 
erty holders,  may  otherwise  be  compelled  to  pay. 
layUalnu  by  the  Court.) 

Appeal  ttom  circuit  court,  VoliiBla  coun- 
ty; John  D.  Broomu,  Judge. 

Doffgett  A  Buckinaa,  for  appellantg. 
Htunlin  A  Stewart,  for  appellee. 

MiTCBKLL.J.  On  the  8d  day  of  January, 
1889,  tbe  appellee  filed  hla  bill  in  tbe  circuit 
coort  ofVoluBla  county  against  the  appel- 
lants, and,  among  other  things,  the  bill 
alleges,  (substantially:) 

That  an  election  was  held  in  and  for  the 
town  ot  Daytona,  July  24, 188»,  at  which 
a  mayor,  conncUman,  and  treasurer  were 
to  be  elected,  and  that  the  complainant 
and  one  Courtland  Buckman  were  candl- 
dates  tor  the  oiflee  of  mayor  of  said  town, 
and  that  the  election  so  held  was  lllegaJ. 

That  the  complainant  has  caused  a  suit 
to  be  Instituted  In  tbe  name  of  the  state  of 
Florida,  upon  complainant's  relation, 
against  the  said  Buckman,  to  test  tbe  le- 
gality of  said  election,  and  that  the  com- 
pluinant  Is  a  tax-payer  in  said  town,  and 
with  the  other  tax-payers  thereof  Is  inter- 
ested in  having  the  funds  of  tbe  town  ap- 
plied ezcluslvelyfor  legitimate  purposes. 

That  tbe  town  council  of  tbe  said  town 
have  authorised  the  said  Buckman,  acting 
mayor,  to  employ  counsel  at  the  expense 
of  tbe  corporation  to  defend  said  suit,  and 
threatened  suits  agiilnst  the  coancllmen 
and  treasurer  of  said  town. 

Tbe  prayer  of  tbe  bill  is  for  an  injunction 
resrtralningBaid  town  autboritles  from  ex- 
pending tbe  funds  of  the  town  in  defend- 
ing snch  suits. 

Upon  filing  the  bill  and  affidavits,  a  pre- 
liminary Injunction  was  granted  as  prayed. 

Afterwards,  on  September  16, 1889,  upon 
motion  of  respondents  and  affidavits  filed 
by  them,  the  injunction  was  dissolved. 
On  tbe  17tb  day  of  tbe  same  month,  upon 
motion  of  tbe  complainant,  and  after 
healing  argument,  the  court  granted  an 
order  vacating  the  order  of  September 
10th  dissolving  the  injunction,  and  rein- 


stating tbe  injunction.  On  tbe  same  day 
(September  17th)  solicitors  for  respond- 
ents filed  their  objections  and  exceptions 
to  tbe  granting  of  tbe  order  vacating  the 
order  dissolving  the  Injunction,  and  grant- 
ing the  Injunction. 

The  objections  and  exceptions  to  the 
rulings  of  the  court  were: 

That  the  bill  sets  up  no  title  to  such  re- 
lief In  tbe  complainant. 

That  it  is  not  properly  sworn  to. 

That  this  court  has  no  Jurisdiction  of 
such  matters. 

That  there  is  no  reason  tor  the  interfer- 
ence of  a  court  ot  equity  herein,  or  tbe 
granting  of  snch  a  writ. 

That  the  bond  Is  too  small. 

This  motion  was  overruled,  and  re- 
spondents appealed,  and  have  filed  the  fol- 
lowing aasi^ment  of  errors : 

(1)  That  tbe  judge  erred  in  permitting 
tbe  filing  of  tbe  bill  in  said  cause. 

(2)  That  the  judge  erred  in  entertaining 
Bald  cause,  and  In  granting  tbe  restrain- 
ing order  of  September  2, 1889. 

(3)  That  tbe  judge  erred  in  granting  tbe 
order  of  September  17, 1889,  vacating  the 
order  previously  and  solemnly  made  by 
him  on  the  16th  day  of  September,  1889, 
dissolving  the  restraining  order  granted 
by  him  on  September  2, 18^<9. 

(4)  That  the  judge  erred  in  rinsing  to 
grant  the  motion  of  September  17, 1889. 

(6)  That  the  judge  erred  in  receiving,  fil- 
ing, and  approving  the  paper  called  an 
"injunction  bond,"  on  September  17, 1889. 

(6)  That  said  judge  erred  in  granting 
the  restraining  order  of  September  17,1889. 

(7)  That  said  jodge  erred  in  refusing  the 
motion  to  dissolve  the  restraining  order 
granted  on  September  17, 1889. 

As  to  tbe  first  assignment  of  error.  We 
are  unable  to  comprehend  the  reasoning 
of  counsel  for  appellants  in  their  conten- 
tion that  tbe  court  erred  in  allowing  the 
bill  filed,  because,  under  the  statute,  tbe 
bill  had  to  be  filed  before  tbe  granting  of 
the  Injunction,  and  tbe  judge  could  have 
known  nothing  of  the  bill  before  it  was 
filed,  and  could  therefore  have  committed 
no  error,  as  be  had  no  control  over  the 
bill  until  it  was  filed. 

Second.  We  see  no  error  in  granting  the 
preliminary  injunction.  There  is  enough 
in  the  record,  we  think,  to  show  that  be- 
fore the  restraining  order  was  granted  the 
bill  had  been  filed,  and  that  the  allegations 
of  the  bill  were  sufficient  to  grant  the  or- 
der upon.  It  is  urged  that  the  bill  was  not 
properly  sworn  to,  the  affidavit  being 
upon  information  and  belief,  but  this  is 
not  tenable.  The  affidavit  is  "  that  Cham- 
plln  H.  Spencer,  bearing  the  bill  read  and 
knowing  the  contents  thereof,  swears  that 
the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated  on 
information  and  belief,  and  as  to  those 
matters  be  believes  it  to  be  true. "  All  the 
allegations  of  the  bill  are  upon  the  knowl- 
edge of  the  complainant,  except  as  to  tbe 
alleged  illegal  appropriation  ot  tbe  town 
funds,  and  as  to  this  allegation  complain- 
ant filed  the  affidavit  of  R.  B.  Woolseley, 
and  what  purports  to  be  a  transcript  of 
the  record  of  the  proceedings  of  the  town 
council  of  Daytona,  showingtbat  the  said 
council  bad  appropriated  tbe  sum  of  $200 
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to  defend  the  suite  against  tlie  town  au- 
tboritlee,  for  tlie  purpose  of  allowing  the 
information  upon  which  he  based  hia  in- 
formation and  belief  in  regard  thereto. 
And  the  afBdavlt,  when  coupled  with  this 
evidence.  Is  in  strict  compliance  with  the 
statute  In  sach  cases. 

It  is  contended  that  the  court  below 
erred  In  granting  the  order  vacating  the 
order  dissolving  the  injunction  upon  mere 
motion. 

Rule  90,  equity  practice  in  the  circuit 
courts,  requires  all  applications  for  rehear- 
ing to  be  by  petition ;  and,  as  the  applica- 
tion in  the  case  under  consideration  was 
upon  motion,  if  the  respondents  had  ob- 
jected in  the  court  below  upon  the  ground 
that  the  application  for  rehearing  was 
upon  motion,  Instead  of  petition,  the  ob- 
jection would  have  been  decisive  of  the 
ease.  But  this  objection  was  not  made  in 
the  court  below,  and  in  failing  to  make 
the  objection  at  the  proper  time  the 
respondents  waived  it.  The  objection 
comes  too  late  when,  as  in  this  case,  It  is 
made  for  the  first  time  in  the  appellate 
court. 

It  is  further  contended  that  the  court 
erred  in  granting  the  injunction,  after  the 
order  of  the  16th  of  September,  1889,  dis- 
solving the  injunction,  without  again  fil- 
ine  the  bill;  but  in  this  we  do  not  agree 
with  counsel  for  appellants.  A  bill  has 
been  filed,  it  was  still  on  file,  and  the  case 
wan  still  under  the  control  of  the  court ; 
it  had  not  been  finally  disposed  of;  and 
there  was,  under  the  circumstances,  no  er- 
ror in  the  court  treating  the  bill  as  filed. 

As  to  the  alleged  lUegality  of  said  elec- 
tion, we  express  no  opinion ;  that  ques- 
tion cannot  be  raised  by  injunction. 

Tliere  is  but  one  other  question  to  be 
considered,  which  is,  did  tlie  court  below 
err  in  granting  the  order  prohibiting  the 
application  of  the  corporation  funds  to 
the  payment  of  the  expenses  of  said  suits? 
We  tbinlv  not.  It  is  contended  for  counsel 
for  appellants  that  municipal  corpora- 
tions have  the  right  to  sue  and  be  sued,  to 
employ  counsel  to  bring  and  defend  suits, 
to  protect  its  officers,  and  to  indemnify 
them  against  acts  done  in  the  discharge 
of  their  duty;  and  cite  McClel.  Dig.  247; 
Smith  v.  Mayor,  etc.,  13  Cal.  531;  1  Dill. 
Mun.  Coro.  §  98;  Pike  v.  Mlddleton.  12  N. 
H.  278;  Fuller  v.  Groton,  11  Gray,  340; 
Sherman  v.  Carr,  8  R.  I.  431;  Briggs  v. 
Whipple.  6  Vt.  95. 

This  contention  is  partly  correct,  and  it 
is  supported  by  the  authorities  cited.  The 
right  of  a  corporation,  when  it  is  Inter- 
ested, to  sue  and  defend  suits,  is  indisput- 
able, and  that  municipal  officers  will  be 
protected  so  long  as  they  keep  strictly 
within  the  discbarge  of  their  duties  is 
equally  true ;  but  all  corporations,  whether 
public  or  private,  derive  their  powers  from 
l^slative  grant,  and  can  do  no  act  for 
which  authority  is  not  expressly  given,  or 
may  not  be  reasonably  Inferred.  1  Dill. 
Mun.  Corp.  §  56.  And  now,  admitting  tiie 
right  of  corporations  to  sne  and  to  defend 
suits,  and  to  protect  their  officers  in  the 
lawful  discharge  of  their  duties,  to  be  cor- 
rect, still,  where  dirt  the  town  council  of 
Daytona  derive  their  powers  to  appropri- 
ate money  in  the  driense  of  contested  edec- 


tions  in  the  result  of  which  the  corpora- 
tion had  no  pecuniary  interest  whatever? 
Such  power  Is  not  given  in  its  charter, 
either  expressly  or  by  reasonable  implica- 
tion. These  contests  are  personal,  and 
the  corporation  can  have  no  interest  in 
the  result,  and  an  appropriation  to  pay 
any  one  of  the  parties  theexpenses  he  may 
be  put  to  is  without  legal  authority. 

An  ordinance  making  an  appropriation 
of  thefunds  of  a  town  or  city,  derived  from 
taxation,  for  purposes  wholly  beyond  the 
purview  of  municipal  grant,  is  a  wrongful 
appropriation  of  the  funds  held  in  trust 
for  the  tax-payers  and  people  to  pay  the 
alimony  and  legitimate  expenses  of  the 
town  or  city,  and  is,  in  short,  ultra  vires, 
null  and  void.  Resident  tax-payers  have 
the  right  to  invoke  the  interposition  of  a 
court  of  equity  to  prevent  an  illegal  dis- 
position of  the  moneys  of  a  municipal  cor- 
poration, or  the  illegal  creation  of  a  debt 
which  they,  in  common  with  other  prop- 
erty holders,  may  otherwise  be  compelled 
to  pay.  10  Amer.  &  Eng.  Enc.  Law,  962, 
and  numerous  authorities  there  cited; 
Lanier  v.  Padgett,  18  Fla.  842;  Gotten  v. 
County  Com'rs,  6  Fla. 610;  Murphy  v.  aty 
of  Jacksonville,  18  Fla.  318. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


Atkinson  v. 


(C7  UlB 

Whitney  et  a,i. 


ass) 


(8u/preme  Court  of  IflMissippt.    Jane  2,  1890.) 

BPBOIFIO  PBBrORUANCE— VeKCOR  AND  VSXSXB— 
CONaiDERATION — AFFBAIBEMBNT. 

1.  A  oontemporaneons  written  agreement' by 
the  grantee  named  In  a  trust-deed  in  the  nature 
of  a  mortgage,  that,  in  default  of  payment  by  the 
grantor  oi  the  sum  secured,  he  will  purchase  the 
bnd  at  a  price  to  be  fixed  by  appraisement,  is  bind- 
ing on  both  if  acquiesced  in  by  the  grantor,  though 
not  signed  by  him. 

2.  Acquiescence  will  be  deemed  safflcient  in 
snch  a  case  where,  after  default  In  the  payment  of 
the  debt,  both  parties  join  in  the  selection  of  ap- 
praisers, as  provided  in  the  agreement,  and  tns 
grantor  after  appraisement  teuders  a  deed,  and 
demands  the  balance  due  above  the  debt  secured. 

8.  The  performance  of  the  conditions  of  snch 
a  contract,  and  acquiescence  therein  by  the  party 
thereto  who  does  not  sign  it,  is  a  sufficient  con- 
sideration for  its  enforcement  against  the  other, 
who  does. 

4.  In  the  absence  of  fraud,  an  appraisement 
will  not  be  disturbed  for  overvaluatiou. 

5.  A  failure  to  survey  a  body  of  land  does  not 
make  the  appraisement  of  "t6.50  per  acre"  void 
for  uncertainty  where  the  contract  providing  there- 
for described  the  tract  as  containing  "eSU  acres, 
more  or  less. " 

e.  An  error  in  reporting  the  name  of  the  owner 
in  the  statement  of  appraisement  wlU  not  invali- 
date it  where  the  rigtit  land  was  properly  ap- 
praised and  described  therein. 

Appeal  from  chancery  court,  Pike  conn- 
ty;  McLaurin,  Chancellor. 

Appellant,  Atkinson,  was  a  merchant, 
and  the  appellees  owed  him  a  debt  which 
was  only  partially  secured.  Atkinson  de- 
siring to  be  fully  secured,  and  appellees  de- 
siring some  further  advances,  Atkinson 
proposed  to  Mr.  Whitney  to  release  a  deed 
of  trust  he  held  on  the  personalty,  and  to 
have  appellees  execute  a  deed  of  trust  on  a 
large  body  of  land  belonging  to  Mrs.  Whit- 
ney. Mr.  Whitney  replied  that  he  did  not 
think  his  wife  would  agree  to  incumber 
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the  land,  lest  they  should  be  unable  to  pay 
the  debt,  and  the  land  be  then  eacriflced  at 
forced  sale.  Atkinson  then  proposed  to 
execute  an  agreement  to  the  effect  that,  if 
the  Whitneys  would  give  him  deed  of  trust 
on  the  land  of  Mrs.  "Whitney  if  the  debt 
should  remain  unpaid,  (/.  e.,  if  the  appel- 
lees should  be  unable  to  discharge  the  deed 
of  trust  when  due,)  Instead  of  selling  the 
land  at  forced  sale,  each  party  should  se- 
lect an  appraiser,  who  should  ^o  upon  the 
land  and  appraise  its  value,  and  he  (At- 
kinson) would  take  the  land  at  such  ap- 
praisement, paying  to  appellees  the  differ- 
ence, If  any,  between  the  debt  due  him,  and 
the  value  of  the  land  as  appraised.  If  the 
two  appraisers  selected  could  not  agree,  a 
third  appraiser  should  be  selected  by  the 
two.  The  appellees  executed  the  deed  of 
trust  to  secure  Atkinson,  and  at  the  same 
time  Atkinson  gave  them  an  agreement, 
signed  by  himself  alone,  to  above  effect. 
Default  was  made  In  the  payment  of  the 
debt,  and  each  party  to  the  deed  of  trust 
selected  an  appraiser,  but  for  some  reason 
no  result  was  retiched;  and  two  other  ap- 
praisers were  selected,  as  agreed,  who 
went  upon  the  land  under  the  agreement, 
bnt,  being  unable  to  agree  upon  the  valu- 
ation per  acre,  they  chose  an  umpire  or 
third  appraiser,  and  two  of  the  appraisei-s 
agreed  to  a  valuation  of  f 5.50  per  acre  for 
the  land,  and  so  reported  to  the  parties, 
— one  of  the  appraisers  refusing  to  agree 
to  this  valuation,— whereupon  appellees, 
the  WhitnciS,  executed  and  tendered  to 
Atkinson  a  warranty  deed,  In  accordance 
with  the  agreement,  to  the  land,  and  de- 
manded of  him  thedifference  between  their 
debt  and  the  valne  as  fixed  by  the  ap- 
praisers ;  the  appraised  value  being  great- 
er than  the  amount  of  the  debt.  Atkinson 
refused  the  deed,  and  directed  the  substi- 
tuted trustee  to  advertise  the  land  for  sale 
under  the  deed  of  trust,  claiming  that  the 
agreement  signed  by  him  was  voluntary, 
and  without  consideration.  Thereupon 
the  Whitneys  exhibited  a  bill  (which  was 
demurred  to.  the  demurrer  sustained,  and 
an  amended  bill  filed  by  leave  of  court) 
praying,  after  stating  the  above  facts,  an 
Injunction  to  restrain  the  trustee  from  sell- 
ing under  the  deed  of  trust,  alleging  their 
willingness  to  stand  by  the  agreement, 
tendering  a  deed  to  the  land,  and  asking 
for  a  personal  decree  against  Atkinson  for 
the  difference  between  the  debt  due  him, 
and  the  appraised  value  of  the  land. 
There  was  a  decree  in  accordance  with  the 
prayer  of  the  bill,  from  which  Atkinson 
appealed. 

Calhoan  &  Green  and  W.  P.  Cassedy,  for 
appellant.  Nugent  &  McWIIHe,  Lamklv  & 
JLamklB,  and  S.  E.  Packwood,  for  appel- 

Woods,  C.  J.  We  think  it  unnecessary 
to  follow  the  counsel  tor  appellant  in  their 
argument  upon  the  minor  propositions  in- 
volved in  the  case  and  discussed  in  briefs 
of  counsel,  respectively. 

1.  Intbeabsence  of  any  pretense  of  fraud 
In  the  appraisement,  but  on  the  simple 
averment  that  the  appraisers  put  an  o ver- 
bal nation  upon  the  lands,  we  must  decline 
-to  enter  upon  that  field  of  inquiry  and 
speculation.    The  appraisers  admittedly 


behaved  honestly  and  fairly,  and  we  can- 
not disturb  their  simple  appraisement  of 
the  lands.  The  proofs  taken  on  this  point 
were  wholly  unnecessary;  but,  having 
carefully  considered  them,  we  have  no  hes- 
itation in  saying  that  they  strongly  sup- 
port the  correctness  of  the  appraisement, 
if  that.  Indeed,  had  stood  in  need  of  any 
support. 

2.  The  various  grounds  of  complaint  set 
up  and  relied  upon  as  to  the  mere  manner 
of  the  "parol  submission  to  arbitration " 
by  the  parties,  as  the  matter  is  called  by 
appellant's  counsel,  are  untenable,  for  the 
reason  that,  whatever  the  rules  governing 
submission  to  arbitration,  this  case  can 
be  in  no  way  affected  thereby,  inasmuch  aa 
this  was  in  no  proper  sense  an  arbitra- 
tion, but  simply  an  appraisement  of  the 
value  of  the  lands  by  persons  mutually  se- 
lected for  that  purpose.  There  is  nothing 
in  the  agreement  which  provided  for  the 
selection  of  the  appraisers  which  required 
their  appraisement  in  writing,  or  which 
necessitated  the  production  of  witnesses 
before  the  appraisers,  or  made  necessary 
service  of  notice  upon  the  parties  of  the 
time  when  the  appraisers  would  go  upon 
the  land,  as  directed  In  the  agreement  of 
the  pai-ties,  and  appraise  the  property. 

S.  The  appraisement  of  the  lands  was 
not  void  for  uncertainty  by  reason  of  the 
appraisers  not  having  had  the  plantation 
actually  surveyed,  and  the  exact  number 
of  acres  ascertained.  The  number  of  acres 
as  shown  by  the  legal  subdivisions  enu- 
merated in  the  descriptions  of  the  place  in 
both  the  trust-deed  made  by  appellees  and 
the  agreement  signed  by  appellant,  is 
clearly  shown ;  and  the  fact  that  the  tract 
of  land  is  said  to  "contain  680  acres,  more 
or  less,"  may  not  be  held  as  making  uncer- 
tain the  quantity  shown  to  exist.  Here, 
as  in  any  conveyance  of  lands,  the  mean- 
ing of  the  words  "  more  or  less  "  is  that  the 
parties  shall  run  the  risk  of  gain  or  loss, 
and,  if  the  quantity  of  land  shall  prove 
greater  than  that  sold,  the  seller  shall  be 
loser,  and,  if  the  quantity  shall  prove  less 
than  that  sold,  then  the  buyer  shall  prove 
loser;  but  in  either  event  the  parties  shall 
abide  by  their  contract.  And  therefore  680 
acres  was  the  correct  quantity  in  the  pres- 
ent case,  and  its  appraisement  at  so  much 
per  acre  was  not  objectionable,  much  less 
void,  for  uncertainty. 

4.  The  lands  actually  appraised  were  the 
lands  enumerated  in  the  deed  of  trust  and 
the  agreement  to  appraise.  These  lands 
were  the  property  of  M.  A.  Whitney,  as 
was  well  known  to  the  parties  to  the  con- 
tract. M.  M.  Whitney  owned  no  lands, 
but  he  was  the  head  of  the  family  residing 
on  this  plantation ;  and  the  statement  of 
the  appraisers  that  their  appraisement 
was  of  the  lands  of  M.  M.  Whitney  was  in- 
advertence, in  the  insertion  of  the  initials 
of  the  husband  instead  of  those  of  wife 
The  proper  lands  were  properly  appraised 
by  the  proper  men,  and  we  shall  not  hold 
the  action  void  because  of  this  Immaterial 
inadvertence  in  writing  the  name  of  the 
owner. 

Bat,  without  going  farther  into  these 
minor  questions,  we  now  direct  ourselves 
to  the  consideration  of  the  two  proposi- 
tions on  which  the  contention  rests,  vis. : 
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(1)  That  the  agreement.  Exhibit  A  to  the 
amended  bill,  being  a  contract  for  the  sale 
of  lands,  and  not  being  signed  by  appellees, 
is  not  enforceable  agalnBt  them,  and  can- 
not be  enforced  against  appellant;  and  (2) 
that  the  agreement.  Exhibit  A  to  the 
amended  bill,  was  a  voluntary  agreement 
on  the  part  of  appellant,  and  without  con- 
sideration to  support  It,  and  therefore  it  is 
Invalid.  Let  ue  examine  them  In  order, 
and  see  if  they,  or  either  of  them,  are  main- 
tainable. 

On  the  first  proposition,  we  are  war- 
ranted in  declaring  that  there  is  much  di- 
rect evidence,  and  strong  supporting  cir- 
cumstances, tending  to  show  that  the 
deed  of  trust  executed  by  appellees,  and 
the  agreement  signed  by  appellant,  made 
Exhibit  A  to  the  amended  bill,  were  exe- 
cuted contemporaneously,  and  were  made 
to  evidence  one  contract,  and  that  each 
was  executed  in  consideration  of  the  exe- 
cution of  the  other.  Appellees  bound 
themselves  to  secnre  appellant  in  a  large 
debt,  for  which  appellant  had  little  or  no 
security,  by  signing  and  executing  the 
deed  of  trust  on  Mrs.  Whitney's  planta- 
tion; and,  on  bis  part,  appellant  bound 
bimself  to  see  that  the  plantation  was  not 
sacrificed  at  a  forced  sale,  by  agreeing  to 
unite  with  appellees,  after  condition  brok- 
en in  their  deed  of  trust,  in  having  the 
lands  fairly  appraised,  and  himself  pur 
chasing  them  at  such  appraised  value.  It 
is  true  the  appellees  did  not  sign  the  agree- 
ment, Exhibit  A,  but  they  have  in  every 
other  possible  way  signified  their  consent 
and  adhesion  thereto.  They  have  joined 
appellant  in  having  the  lands  appraised ; 
they  have,  In  writing,  accepted  the  action 
of  the  appraisers  as  binding  upon  them ; 
and  they  have  executed  the  proper  convey- 
ance to  the  lands,  and  tendered  the  same 
to  appellant  in  every  method  open  to 
them.  The  agreement  was  accepted  by 
appellant,  and  his  acceptance  evidenced  by 
his  signing  the  same  on  the  day  he  deliv- 
ered it  to  appellees.  The  acceptance  of  ap- 
pellant has  since  been  evidenced  in  writing 
and  by  solemn  deed,  and  we  do  not  see 
why  thecontractlsnot enforceable  against 
appellant  op  this  state  of  facts.  This 
was.  In  effect,  a  contract  by  which  appel- 
lant agreed,  In  a  certain  event,  to  take  ap- 
pellees' lands  at  a  price  to  be  fixed  by  ap- 
praisers. The  event  havlnghappened,  the 
appraised  value  of  the  lands  having  been 
fixed,  and  the  appellees  now  tendering 
their  deed  to  the  property  In  accordance 
with  the  contract,  we  are  of  opinion  that 
the  contract  is  enforceable  against  the  ap- 
pellant, the  person  who  signed  the  writ- 
ten agreement,  and  the  person  sought  to 
becharged  in  this  suit.  In  this  important 
particular  the  case  of  Marqueze  v.  Cald- 
well, 48  Miss.  23,  seems  directly  in  point. 

(2)  The  consideration  of  the  remaining 
proposition,  to-wit,  that  the  agreement 
signed  by  appellant  is  without  considera- 
tion, and  therefore  void,  may  be  regarded 
in  the  light  of  what  has  Just  been  herein- 
before said,  for  much  of  that  remark  is 
pertinent  here  also.  The  contention  here 
will  be  made  more  clearly  to  appear  if  we 
shall  say  that  appellant  maintains  that 
there  is  a  want  of  mutuality  of  considera- 
tion in  the  making  of  the  agreement,  Ex- 


hibit A.  Putting  out  of  sight,  then,  for 
the  present,  the  idea  of  the  oneness  of  the 
contract  as  evidenced  hy  the  trust-deed 
signed  by  appellees,  and  the  mutuality  of 
consideration  shown  by  the  two  writings 
taken  tf)gether,  let  us  see  if  appellant's  po- 
sition will  be  defensible.  We  will  have 
now  a  written  agreement  signed  by  appel- 
lant, and  delivered  by  him  to  appellees, 
and  the  same  retained  and  acquiesced  in 
by  appellees  until  the  time  had  arrived  in 
which  it  was  necessary  to  take  steps  to 
execute  the  agreement,  though  not  signed 
by  appellees.  When  the  time  for  the  exe- 
cution of  the  agreement  arrived,  we  have 
it  indisputably  made  certain  that  appel- 
lees not  only  signified  their  purpose  to 
stand  by  the  agreement,  but  we  find  that 
they  have  actually  executed  It,  so  far  as  its 
execution  at  all  depended  upon  their  voli- 
tion and  action.  After  condition  broken 
in  the  trust-deed,  they  promptly  notified 
appellant  of  their  inability  to  pay  his  debt, 
they  joined  with  appellant  in  the  appoint- 
ment of  the  appraisers,  they  accepted  the 
action  of  the  appraisers  as  final  and  con- 
clusive, and  they  made  and  tendered  a 
proper  deed  of  conveyance  to  the  lands  to 
appellant.  The  consideration  in  the  agree- 
ment on  the  part  of  appellees  was  the  per- 
formance ol  certain  acts  by  them,  and 
these  acts  weflnd  they  at  once  and  prompt- 
ly performed,  when  the  necessity  arose  for 
periormance.  The  familiar  iilustratioa 
in  the  books  meets  the  requirements  of 
this  case.  If  A.  oromise  B.  to  pay  him  a 
sum  of  money  if  he  will  do  a  particular 
act,  and  B.  does  the  act,  the  promise  there- 
upon becomes  binding,  though  B.  at  the 
time  does  not  promise  to  do  the  act;  for 
the  performance  invests  the  contract  with 
a  consideration,  and  this  relates  bock,  so 
making  the  original  promise  binding. 
Train  v.  Gold,  5  Pick.  880;  Railroad  Co.  v. 
Graff,  27  Iowa,  99;  Marqueze  v.  Caldwell. 
48  Miss.  30,  already  cited. 

The  decree  conforms  to  these  views,  and 
is  affirmed. 


(8»  Ala.  n) 


Hakpbb  v.  Rudo. 


{Supreme  Court  of  Alabama,     April  28,  1890.) 
Wus'8  SaPAaiTE  Estatb— Riobts  of  Hcsauro's 

MORTOADBB. 

1.  Where  a  wife  owning  a  horse  permits  ber 
husband  to  make  several  exchanges  therewith,  in 
the  last  of  which  he  receives  a  mule,  and  In  none 
of  which  any  paper  evidence  of  title  is  firiven  or 
received  by  either  husband  or  wife,  the  legal  title 
to  the  mule  Is  in  the  husband,  and  the  wife  cannot 
assert  ber  equitable  rights  as  against  Ms  mort- 
gagee. 

2.  Neither  can  the  wife  assert  title  to  the  mule 
by  six  years'  adverse  possession  as  aeainst  her 
husband,  as,  under  the  statutes  In  force  oeforo  tbe 
passage  of  the  married  woman's  act  of  February 
is,  18iS7,  adverse  possession'  could  not  exist  be- 
tween husband  and  wife;  and,  as  the  legal  title  to 
the  mule  continued  to  be  in  the  husband  after  tbe 
passa^  of  that  act,  the  possession  thereafter  will 
likewise  be  considered  to  be  in  him,  and  the  wife 
oannot  maintain  trespass  against  the  mortgagee 
for  his  seizure  of  the  mule  after  Act  Feb  38, 1887, 
tboneh  it  be  conceded  that  thereunder  the  wife 
may  hold  property  adversely  to  her  husband. 

Appeal  from  circuit  court,  Coflee  coan- 
ty ;  J.  M.  Carmichabl,  Judge. 

This  action  was  brought  by  Mrs.  Leo- 
nora  Rudd,    the   wile  of   W.   £.  Rodd, 
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aealnat  S.  B.  Harper,  to  recover  damages 
fur  tbe  alleged  tortious  taking  of  a  mule, 
several  head  of  cattle,  hogR,  etc.,  and  was 
commeoced  on  the  12th  day  of  December, 
1889.  The  defendant  claimed  tbe  male  un- 
der a  mortgage  executed  to  him  by  said 
W.  E.  Budd  on  December  21, 1885,  and  an- 
other mortgagedated  April  9,1887;  and  he 
bad  taken  poseeafilon  under  a  writ  In  de- 
tinue against  said  W,  E.  Budd  after  giving 
the  statutory  bond.  Under  the  rulings  of 
the  court  in  the  charg^es  given  and  re- 
fused, tbe  plaintiff  bad  a  verdict  and  Judg- 
ment; and  these  rulings,  to  which  excep- 
tions were  reserved,  are  here  assigned  as 
error. 

W.  D.  Roberts  and  J.  D.  Gardner,  for  ap- 
pellant. J.  E.  P.  Floarnoyand  H.  L.  Mar- 
tin, for  appellee. 

McClellan,  J.  This  is  an  action  in  tres- 
pass, prosecutedf  by  a  married  woman, for 
the  wrongful  taking  of  certain  chattels. 
and  among  other  things  a  mule,  which 
are  alleged  to  hare  belonged  to  the  cop- 
pna  of  her  statutory  separate  estate.  The 
assignments  of  error  involve  only  ques- 
tions relating  to  the  said  mule.  It  seems 
that  the  plaintiff,  a  good  many  years  ago, 
owned  a  horse.  Commencing  with  this 
horse,  ber  husband  made  from  time  to 
time  as  many  as  five  exchanges,  in  the  last 
of  which,  from  9  to  12  years  since,  he  re- 
ceived this  mule.  In  none  of  these  trans- 
actions was  any  paper  evidence  of  title 
given  or  received  by  the  plaintiff  or  her 
husband.  On  this  state  of  facts,  the  title 
to  tbe  mule  was  never  In  the  plaintiff. 
PoBak  T.  Graves,  72  Ala.  847;  Kennon  v. 
Dibble,  75  Ala.  851 ;  Meyer  v.  Ctook,  85  Ala. 
417,  5  South.  Bep.  147. 

It  Is  insisted,  however,  thattitle  was  per- 
fected In  the  wife  by  more  than  six  years' 
adverse  possession  on  her  part  as  against 
her  husband.  The  position  is  wholly  un- 
tenable. Under  the  statutes  of  this  state 
of  force  nearly  the  en  tire  period  relied  on, 
to  ripen  possession  into  title,  as  well  as 
under  the  common  law,  the  husband  wes 
entitled  to  the  possession  of  the  wife's 
chattels.  His  possessicm  was  hers,  and 
v/ce  versa;  or,  rather,  the  possession  as  be- 
tween them  was  a  unity.  Whatever  may 
be  the  true  rule  under  the  act  of  Febmary 
28, 1887,  in  this  regard,  it  is  certain  that 
prior  thereto  adverse  possession  could  not 
exist  t^tween  husband  and  wife  while  the 
marital  relation  continued.  Bank  v.Guer- 
ra,  61  Cal.  109;  Mauldln  v.  Cox, 7  Pac.Bep. 
804;  Hendricksv.Basson, 53 Mich. 576,19  N. 
W.  Bep.  192;  Bell  v.  Bell's  Adm'r,  87  Ala. 
536.  The  legal  title  being,  therefore,  in  tbe 
husband  of  the  plaintiff,  the  possession  of 
the  chattel  in  December,  1887  ,when  the  al- 
leg^ed  trespass  was  committed,  will  be  re- 
ferred to  the  title,  and  held  to  be  in  him, 
despite  theconceeslon  that, under  the  stat- 
ute then  of  force,  the  wife  might  have  a 
possession  with  ber  husband.  Scruggs  v. 
Land  Co.,  86  Ala.  178,  5  South.  Bep.  440. 
Neither  the  possession,  nor  the  legal  title 
coupled  with  a  right  to  immediate  pos- 
session, being  in  the  plaintiff  when  the 
cause  of  action  accrued,  she  cannot  main- 
tain this  action.  Dunlay  v.  Vandergrift, 
80  Ala.  424. 


Several  of  the  rulings  of  the  trial  court 
to  which  exceptions  were  reserved  are  not 
in  harmony  with  the  view  we  have  taken 
of  the  law  applicable  to  the  facts.  The 
judgment  below  is  therefore  reversed,  ami 
the  cause  remanded. 

(»  Ala.  201) 

Mkkchantb'  &  Planters'  Nat.  Bank  v. 
BicB  et  aJ. 

{Supreme  Court  of  Alabama.  April  80,  1890.) 
PviBTNEBsniF — What  CJonstitutes. 
Where  a  widow  succeeds  to  the  ownership 
of  her  deceased  husband's  mersantUe  business, 
condnotedin  the  name  of  her  husband  and  another, 
but  in  which  the  other,  as  between  themselves, 
was  not  a  partner,  being  a  mere  employe,  receiving 
as  bis  compensation  one-haU  the  prollts,  not  ex- 
ceeding 9100  per  month,  the  fact  that  she  furnished 
the  other  with  money  to  be  invested  in  merchan- 
dise as  a  help  in  disposing  of  the  broken  stock  on 
hand,  in  collecting  ontstanding  accounts,  and  in 
winding  up  the  business,  does  not  create  a  new 
partnership  between  her  and  him,  nor  authorize 
him  to  incur  a  debt  binding  on  her. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hdbbard,  Judge. 

Assumpsit  by  the  Merchants'  &  Planters' 
National  Bank  against  Mrs.  Mattle  J. Bice 
and  Alexander  Wilson,  as  partners  under 
the  name  of  Bice  &  Wilson.  The  Jury  re- 
turned a  verdict  against  Wilson,  but  in 
favor  of  Mrs.  Bice,  and  plaintiff  appeals. 

Graves  <£  Blakey  and  Brtokell,  Semple  & 
Oanter,  for  appellant.  A.  A.  WUej^,  for 
appellee. 

Stonb,  C.  J.  A  mercantile  business  of 
several  years'  duration  was  conducted  in 
the  city  of  Montgomery  In  the  firm  name 
of  Bice  &  Wilson.  The  entire  capital  of  the 
firm  was  furnished  by  Bice,  and  was  his 
property.  Wilson  allowed  himself  to  be 
held  out  to  the  world  as  a  partner,  but  as 
between  themselves  he  was  not  a  partner. 
He  was  ncjt  directly  interested  in  the 
profits  and  losses.  2  Brick.  Dig.  p.  300,  §§ 
2!^-27.  He  was  a  mere  employe,  bis  com- 
pensation being  one-half  the  profits,  not 
to  exceed  $100  per  month.  The  firm  did 
Its  banking  business  with  tbe  appellant, 
which  bank  had  Its  sitiia  in  Montgomery. 
Bice  died  May  80,  1887,  leaving  a  surviving 
widow,  Mattle  Bice,  who  succeeded  to  the 
ownership  of  his  entire  estate;  and  she 
became  the  administratrix.  Wilson  con- 
tinued tbe  business  in  the  name  of  Bice  & 
Wilson  until  the  entire  stock  of  goods  was 
sold  to  Stone,  December  31,  1887,  seven 
months  after  tbe  dissolution  of  the  part- 
nership by  Bice's  death.  Espy  v.  Comer, 
76  Ala.  601 ;  Vincent  v.  Martin,  79  Ala.  540. 
No  understanding  or  interview  is  shown 
to  have  been  had  between  Wilson  and 
Mrs.  Bice  In  reference  to  a  continuance  of 
the  business,  or  in  what  name  It  should  be 
continued,  until  the  latter  part  of  Novem- 
ber, 1887.  Wilson  and  another  witness, 
Vandiver,  testify  that  about  that  time  one 
or  more  Interviews  were  had  with  Mrs. 
Bice  with  reference  to  money  to  be  fur- 
nished by  her  to  carry  on  the  business, 
and  promote  the  sale  of  the  goods  on 
band ;  and  Wilson's  testimony  tends  to 
show  that  she  furnished  $2,000.  These 
witnesses  characterize  this  negotiation, 
and  subsequent  furnishing  of  the  $2,000, as 
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looking  to  a  forinatton  of  a  partnership 
between  her  and  WilBon.  Wilson'B  testi- 
mony tends  to  show  that  the  furnishing 
pf  the  money  by  Mrs.  Rice  consnmmated 
the  agreement  for  a  new  partnership  b»- 
t  ween  her  and  himself,  which,  be  alleges, 
Vandiver,  the  other  witness,  had  negotiat- 
ed. He  says  no  partnership  was  agreed 
on  with  him,  and  Vandiver  testifies  that 
no  terms  of  partnership  were  agreed  on 
between  him  and  Mrs.  Rice. 

Conceding  everything  the  testimony  of 
these  two  witnesses  tends  to  prove,  and 
ignoring  the  entire  effect  and  tendency  of 
all  opposing  testimony,  we  think  the  fol- 
lowing is  the  only  rational  interpretation 
It  is  susceptible  of:  Mrs.  Rice  sought  the 
counsel  of  Mr.  Vandiver  as  to  what  course 
she  should  pursue  in  reference  to  the  mer- 
cantile business,  the  ownership  of  which 
had  devolved  on  her  by  the  death  of  her 
husband.  She  expressed  a  desire  to  have 
ft  wound  up  speedily.  After  looking  into 
the  business,  Mr.  Vandiver  advised  against 
closing  it  at  that  time,  telling  her  it  would 
be  detrimental  to  her  interest,  and  that 
she  could  not  then  part  with  the  services 
of  Mr.  Wilson  safely.  The  firm  had  con- 
siderable outstanding  dues,  and  had  mer- 
chandise, the  sale  of  which  would  be  facili- 
tated and  hastened  by  replenishing  the 
stock  with  articles  of  prime  necessity  in 
that  line  of  trade.  He  advised  her  to  fur- 
nish $2,000  to  be  invested  in  meat,  com, 
and  oats,  which  would  sell  readily  for 
cash.  This,  he  said,  would  preserve  the 
trade  and  business  of  the  store  so  as  to 
enable  Wilson  to  sell  the  other  goods,  and 
would  aid  him  in  collecting  the  unpaid 
dues.  It  it  was  added  that  the  business 
should  continue  In  the  same  name.  Rice  Sc 
Wilson,  that  is  of  no  significance.  Such 
course  is  not  unusual  in  winding  up  a  mer- 
cantile firm  dissolved  by  the  death  of  one 
of  the  partners.  It  did  not,  and  could 
not,  tend  to  show  that  she  consented  to 
substitute  herself  as  a  partner  in  the  place 
of  her  deceased  husband,  and  thus  form  a 
new  firm. '  The  goods  were  hers,  the  un- 
collected dues  were  hers,  and  any  loss 
sustained  in  disposing  of  the  one,  and  in 
realizing  the  other,  would  be  her  loss. 
The  implications  might  be  different  if  Wil- 
son had  owned  any  interest  in  the  stock 
In  trade.  Giving  the  largest  interpreta- 
tion to  the  testimony  of  Vandiver  and 
Wilson,  and  conceding  that  Mrs.  Rice 
knowingly  and  intentionally  furnished  the 
f 2,000,  to  be  invested  in  meat,  corn,  and 
oats,  as  a  help  in  Jisposing  of  the  broken 
stock  on  hand,  of  collecting  the  unpaid 
dues,  and  of 'binding  up  the  business, — and 
this  is  the  whole  scope  of  their  testimony, 
when  properly  Interpreted, — these  facts 
neither  separately  nor  collectively  tend  to 
prove  that  she  entered  into  a  new  enter- 
prise,— a  new  partnership.  They  would 
authorize  Wilson  to  employ  the  money  for 
the  purpose  for  which  it  was  furnished, 
but  they  would  not  authorize  him  to  cre- 
ate a  debt  binding  on  her.  It  did  not  and 
could  not  constitute  a  partnership;  and, 
it  should  be  added,  there  is  no  testimony 
that  Mrs.  Rice  was  ever  informed  that  she 
was  represented,  or  held  outto  the  public, 
afa  a  member  of  the  firm. 


Tested  by  the  construction  we  have  giv- 
en plaintiff's  testimony,  there  was  no  er- 
ror in  the  court's  several  rulings.  In  fact, 
if  no  testimony  had  been  introduced  for 
her,  and  thegeneral  charge  had  been  asked 
in  her  favor,  it  ought  to  have  been  given. 

Affirmed. 

(89  Ala.  287) 

LopisyiLLK  &  N.  R.  Co.  v.  Kklbey. 

{.Swpreme  Cowrt  of  Alabama.    Hay  S,  1890.) 

Bailboass— Kitj.iNO  Stock — Fkoximats  jlhd  Rb- 

MOTB  CaDSB — DaMAOES. 

1.  The  plaintiff  shipped  a  stallion  with  other 
horses  in  a  freight^car  of  the  defendant,  and  to  in- 
sure necessary  ventilation  left  the  side  door  open, 
nailing  some  strips  of  board  across  the  opening. 
The  slats  were  kicked  oS,  and  the  stallion  escaped 
uninjured,  and,  after  wandering  some  distance, 
strayed  upon  the  track  at  another  point,  and  was 
run  down  and  killed  by  defendant's  train.  Held, 
that  the  plaintiff's  negligence  resulting  in  the  lib- 
eration of  the  animal  was  not  the  proximate  causa 
of  the  injury,  and  would  not  preclude  a  recovery. 

2.  The  measure  of  damages  in  such  a  case  is 
the  value  of  the  horse,  and  is  not  limited  by  the 
terms  of  the  shipping  contract,  which  stipulated 
that,  for  any  injuries  resulting  from  a  failure  of 
the  company  to  perform  its  conditions, "  the  amount 
claimed  should  not  exceed,  for  a  stallion  or  jack, 
tSOO." 

8.  Where  a  horse  is  run  down  and  killed  by  a 
train  of  cars,  the  burden  Is  upon  the  railway  com- 
pany to  show  freedom  from  negligence,  under 
Code  Ala.  S§  1144, 1147. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

This  action  was  brought  by  R.  W.  Kel- 
sey  against  the  appellant  corporation  to 
recover  damages  for  the  killing  of  a  fine, 
blooded  stailiun  belonging  to  the  plaintiff 
by  an  engine  and  train  uf  cars  belongfing 
to  the  defendant,  and  which  was  allied 
to  have  been  caused  by  the  negligence  of 
the  defendant's  agents  and  servants  in  the 
management  of  the  train.  The  accident 
occurred  on  the  27th  February,  1889;  and 
the  action  was  commenced  on  the  17th 
day  of  April,  1889.  The  pleas  were  not 
guilty,  and  contributory  negligence ;  and 
there  were  several  special  pleas  which 
stated  the  facts  constituting  the  alleged 
contributory  negligence.  It  appeared  on 
the  trial,  as  the  bill  of  exceptions  shows, 
that  the  plaintiff's  stallion,  with  nine  or 
ten  other  horses  and  mules,  was  shipped 
in  a  car  over  the  defendant's  road  from 
Decatur  to  Montgomery,  the  plaintiff 
himself  accompanying  them.  Theanlmals 
were  placed  in  a  fiat  box-car,  in  which 
there  was  only  one  small  window ;  and 
in  order  to  afford  ventilation  the  sliding 
doors  on  the  side  of  the  car  were  left  par- 
tially open;  several  slats  being  nailed 
across  the  opening-.  The  stallion  was 
fretful  and  unruly,  and  before  reaching 
Cullman  it  was  discovered  that  some  of 
the  slats  weie  loose,  having  been  kicked 
off  by  the  animals,  or  worked  loose  by  the 
motion  of  the  cars,  and  they  were  again 
fastened.  The  train  had  left  Decatur 
about  dark  on  the  2nth  February ;  and  on 
reaching  Birmingham,  after  midnight,  it 
was  found  that  the  stallion  and  three  of 
the  mules  had  escaped  from  the  car.  The 
plaintiff  procured  a  hand-car,  and  went 
back  up  the  railroad  trcuik  in  search  of 
them.    He  found  the  place  at  whlcb  the 
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stallion  had  jumped  from  the  car,  and  fol- 
lowed the  tracks  through  the  fields,  and 
for  several  miles  along  the  public  road 
until  it  intersected  the  railroad  track ;  and 
the  tracks  showed  that  he  then  ran  up  the 
track  for  nearly  a  raile,  when  he  was  over- 
taken and  killed  by  a  train  from  behind. 
The  contract  for  the  transportation  of  the 
stock,  which  was  one  of  the  defendant's 
printed  forms  with  the  blanks  filled  up, 
contained  a  stipulation  or  condition  that 
In  the  event  of  injury  or  damage  "the 
amount  claimed  shall  not  exceed,  for  a 
stallion  or  jack,  f200;"  but  the  evidence 
adduced  on  the  trial  showed  that  the  stall- 
ion "  was  worth  from  $1,000  to  $1,500. " 

On  these  facts  the  court  charged  the 
jury:  "(1)  That,  if  the  plaintiffs  horse 
was  injured  by  another  or  different  train 
of  cars  than  that  on  which  he  was  being 
transported,  the  plaintiB  would  have  the 
right  to  recover  the  value  of  the  animal, 
though  it  might  exceed  $200.  (2)  That,  it 
the  horse  was  found  injured  under  suctt 
circumstances  as  reasonably  satisfied  the 
Jury  that  he  was  killed  by  another  train 
than  that  on  which  he  was  being  trans- 
ported, the  burden  was  on  the  defendant 
to  show  that  the  injury  was  not  caused 
by  negligence."  The  defendant  excepted 
to  each  of  these  charges,  and  requested  the 
following,  with  other  charges :  "  (1)  The 
Jury  cannotln  any  event  return  a  verdictfor 

glaintiff  for  more  than  $200.  (2)  The  burden 
I  on  theplaintlHto8how,notonlythutthe 
horse  was  killed  by  the  defendant's  loco- 
motive or  cars,  but  that  the  injury  was  neg- 
ligently inflicted.  (3)  If  the  jury  believe 
from  the  evidence  that  the  horse  escaped 
from  the  car  by  reason  of  plaintiff's  failure 
to  securely  bar  or  tie  bim  in  it,  and  that 
f«nch  failure  was  negligence  on  bis  part, 
then,  if  the  jury  find  these  facts  to  exist, 
the  escape  of  the  horse  was  due  to  plain- 
tiff's negligence;  and,  if  such  negligence 
prevented  the  defendant  from  performing 
its  contract  to  deliver  said  horse  to  plain- 
tiff at  Montgomery,  plaintiff  cannot  re- 
cover In  this  case. "  The  charges  given, 
and  the  refusal  of  the  several  charges 
asked,  are  assigned  as  error. 

Jonea  A  FaJkner,  for  appellant.  A.  A. 
Wiley,  for  appellee. 

McClbluin.J.  1.  Assumlngittobeafact 
that  the  stallion,  for  the  negligent  killing 
of  which  this  action  was  brought,  escaped 
from  a  train  of  the  defendant  company 
through  the  negligence  of  the  plaintiff,  we 
are  unable  to  see  any  such  relation  of 
cause  and  effect  between  that  fact,  and  the 
subsequent  injury  to  the  animal  by  an- 
other and  different  train  of  the  defendant, 
as  would  avail  the  defendant  under  the 
plea  of  contributory  negligence.  The  un- 
controverted  evidence  is  that  the  horse  es- 
caped unhurt  from  the  car  in  which  he 
was  being  transported,  went  thence  a  half 
mile  in  an  easterly  direction  into  a  public 
road,  and  thence  along  said  road  for  three 
miles  back  to  the  railroad,  at  a  point 
where  the  public  road  crosses  the  track. 
"  At  this  point  the  horse  turned  up  the 
track  of  d^endant's  said  railroad,  and 
went  north  about  one  mile,  and  the  tracks 
of  said  horse  showed  that  it  was  running 
this  distance  north  on  the  railroad  track ; " 


and  at  this  point,  about  one  mtle  from 

the  railroad  crossing,  thehorse  waBBtr.:?k 
by  the  locomotive  and  cars  of  the  defend- 
ant, constituting  a  train  which  was  going 
north,  and  killed.  Dnder  these  facts,  if 
the  escape  of  the  animal  was  due  to  the 
want  of  duecare  and  diligence  on  the  part 
of  the  owner,  his  negligence  was  not  the 
proximate  cause  of  thelnjury,  and  will  not 
defeat  his  right  to  recover  damages  which 
he  has  sustained  thereby.  In  principle,  it 
must  be  wholly  immaterial  whence  the  es- 
cape was  eflected,— whether  from  the  in- 
closure  of  the  plaintiff,  or  from  the  cars  of 
the  defendant,  where  It  was  the  plaintiff's 
duty  to  keep  the  animal  securely;  nor  is 
it  Important  whether  the  escape  was  neg- 
ligent merely,  or  afflrmatlvely  permissive^ 
However  the  horse  came  to  be  at  large, 
the  mere  fact  that  he  was  allowed  to  go 
at  large  was  not  the  direct,  moving,  and 
proxlmatecause  of  hiu death ;  and  the  fact 
of  negligence  veJ  noa  in  allowing  liim  to 
be  at  large  is  one  with  which  the  jury  had 
no  concern,  since  no  determination  of  that 
issue  could  have  defeated  recovery  on  the 
one  hand,  or  increased  plaintiff's  damages 
on  the  other.  It  was  a  matter  beyond 
the  Issue,  in  other  words,  and  the  court 
properly  refused  to  submit  it  to  the  juryln 
any  form.  Railroad  Co.  v.  Williams,  65 
Ala.  74;  Railroad  Co.  v.  Jones,  71  Ala.  487; 
Railroad  Co.  v.  Mc Alpine,  Id.  645. 

2.  The  animal  having  escaped  from  the 
cars,  and  being  at  large,  the  rights  of  the 
owner  In  him,  and  to  be  compensated  for 
injuries  done  to  him  through  the  wrong 
and  negligence  of  othera,  were  precisely 
the  same  as  If  the  contract  of  shipment 
from  Decatur  to  Montgomery  had  never 
existed,  and  thehorse  had  never  been  on 
the  defendant's  train.  The  measure  of  dam- 
ages was  the  full  value  of  the  property  de- 
stroyed. That  the  plaintiff  had  agreed  in 
the  contract  of  affreightment  to  claim  only 
$200  for  any  injurli's  that  might  result  to 
the  property  from  any  failure  of  the  rail- 
way company  to  discharge  and  perform 
the  duties  imposed  upon  it  by  that  con- 
tract can  exert  no  influence  whatever  in 
determining  the  amount  of  the  damages 
to  which  the  plaintiff  is  entitled  for  an  in- 
jury in  no  wise  connected  with,  or  grow- 
ing out  of,  the  contract,  and  which  the 
plaintiff  seeks  to  recover  in  an  action  not 
upon,  or  for  a  violation  of  the  terms  of, 
the  contract,  but  for  an  entirely  independ- 
ent wrong  and  Injury.  That  the  plaintiB 
in  that  contract,  and  for  the  purposes 
thereof,  agreed  Chat  $200  was  as  much  as 
the  animal  was  reasonably  worth,  ai- 
forded  some  evidence,  to  be  taken  in  con- 
nection with  the  circumstances  under 
which  the  contract  was  entered  into,  of 
the  value  of  the  horse;  and  for  this  pui^ 
pose  it  was  admitted  by  the  trial  court. 
The  court  below  very  properly,  we  think, 
declined  to  accord  to  thlH  contract  any 
other  oi)eration  in  the  case  than  as  fur- 
nishing some  evidence  of  an  admission 
on  the  part  of  the  plaintiff  to  the  effect 
that  the  animal  was  of  less  value  than 
that  claimed  in  this  action.  For  this  pur- 
pose it  was  competent,  but  it  did  not  es- 
top the  plaintiff  to  claim  as  damages  what- 
ever the  jury,  on  all  the  evid<)nce,  should 
find  to  be  the  real  value  of  the  property. 
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8.  ItbelngBhown  tbat  the  animal,  while 
on  the  railroad  track,  was  killed  by  a 
train  of  the  defendant,  the  burden  was  on 
the  defendant  to  acquit  itself  of  the  charKe 
of  negligence  made  by  the  complaint;  and 
the  rulings  of  the  court  to  this  effect  were 
free  from  error.  Code,  §§1144, 1147;  Railway 
Co.  v.  Hughes,  87  Ala.  610,  6  South.  Rep. 
413 ;  Railroad  Co.  v.  WilUams,  »apra. 

Affirmed. 

(89  Ala.  876)  "~~~ 

Webtebn  Rt.  or  Alabama  t.  McCau^. 
(Supreme  Cvurt  of  Alabama.    April  90,  1890.) 

COMFLAIRT— AMBKDKBUT  —  CBAXOB  OF  SOUl  Dx- 
FKNDAKT. 

An  uneDdment  of  a  complaint  which  pro- 
'poaea  to  change  the  name  of  the  aole  defendant 
from  the  "Atlanta  Sc  West  Point  Railroad  and 
Western  Kailway  of  Alabama,  a  foreign  corpora- 
tion, "  to  the  "Western  Railway  of  Alabama  Com- 
pany, "  a  domestic  corporation,  la  so  radical  a  de- 
Earture  tbat  the  supreme  court  will  hold  it  a  vio- 
ttion  of  the  rule  tnat  there  can  be  no  change  of 
the  sole  party  defendant  by  amendment. 

Appeal  from  circuit  court,  Lowndes 
county ;  John  Moore,  Judge. 

HhitIsod  a  lilgon,  tor  appellant.  0^ 
rard  Cook,  for  appellee. 

McClellan,  J.  The  present  suit  was 
instituted  against  "Atlanta  &,  West  Point 
Railroad  and  Western  Railway  of  Ala- 
bama, a  foreign  corporation,  Incorpo- 
rated under  the  law  of  thestate  of  Georgia, 
and  doing  business  by  its  agents  in  said 
county  of  Lowndes,  state  of  Alabama." 
An  amended  complaint  was  filed  by  leave 
of  the  court,  in  which,  by  amendment,  it 
was  proposed  to  change  the  corporate 
name  of  d^endant,  so  as  to  make  it  read 
"The  Western  Railwtty  of  Alabama  Com- 
pany, "  and  to  sue  it  as  a  domestic  corpo- 
ration, incorporated  under  the  law  of  the 
state  of  Alabama.  Railroad  charters  are 
not  public  statutes  of  which  we  can  take 
Judicial  notice.  We  cannot  Judicially  know 
tbat  there  is  or  is  not  a  railroad  company 
incorporated  under  the  laws  of  Oeorgia 
known  as  "Atlanta  &  West  Point  Rail- 
road and  Western  Railway  of  Alabama 
Company."  Nor  can  we  know  Judicially 
that  there  Is  or  is  not  a  railroad  company 
Incorporated  under  the  laws  of  Alabama 
known  as  "The  Western  Railway  of  Ala- 
bama Company."  Corporations  are  en- 
tities, artificial  persons,  capable  of  suing 
and  being  sued,  and,  like  natural  persons, 
have  names  by  which  they  are  known. 
When  they  are  parties  t6  litigation,  they 
should  be  designated  by  their  corporate 
name.  But  a  slight  departure  would  be 
Immaterial,  provided  they  would  be  read- 
Oy  recognised  by  the  name  used.  The  de- 
parture In  this  case  is  so  radical— a  sub- 
stitution of  an  Alabama  corporation  hav- 
ing an  expressed  name  for  a  Georgia  cor- 
poration having  another  and  distinctly 
different  name — that  we  feel  bound  to  hold 
that  it  is  a  chang^e  of  the  sole  party  de- 
fendant. This  cannot  be  done,  as  our  de- 
cisions have  uniformly  held.  Railroad 
Co.  V.  Davis,  66  Ala.  578;  Railroad  Co.  v. 
Mallon,  67  Ala.  168;  Leaird  v.  Moore,  27 
Ala.  826.  The  motion  to  strike  the  amend- 
ed complaint  from  the  file  should  have 
been  granted. 


There  are  probably  other  errors  In  th« 
record,  but  we  need  not  consider  them. 
The  Judgment  of  the  circuit  court  Is  r»> 
versed,  and  the  cause  remanded. 

(a  Ala.  «o 
MiLUOAN  et  al.  t.  Alabaua  Febtiuzeb 
Co. 

(Suprenw  Court  of  Alabama.  April  SB,  1800.) 
Attornst  ahj>  Clisnt — ^Rbiatiok— BvrDsxoa. 
The  defendant  sent  a  claim  to  a  mercantile 
agency  for  collection,  instructing  them  by  letter 
that  they  or  their  attorneys  were  authorized  to 
make  any  arrangements  deemed  hy  tfaem  uecessary 
to  a  prompt  collection  thereof.  BnbsequeoUy  the 
attorney  of  defendant  notified  the  plaiDtlffs,  the  at- 
torneys in  whose  bands  the  claim  was  placed  by  the 
agency,  of  a  settlement  thereof,  and  directed  a  sur- 
render to  the  debtor  of  the  papers  in  their  hands. 
Held,  that  this  evidence  did  not  show  an  employ- 
ment of  plaintiffs  hy  defendant,  and  tbat  defend- 
ant was  not  liable  for  the  services  performed. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Uubbakd,  Judge. 

This  action  was  brought  by  A.  L.  MiUi- 
gan  &  Son,  suing  as  partners,  against  the 
Alabama  Fertiliser  Company,  to  recover 
compensation forprofessional  services  ren- 
dered by  plaintiffs  as  attorneys  at  law  io 
the  collection,  or  attempted  collection,  of 
a  claim  against  one  J.  B.  Harper.  Tbe 
complaint  contained  only  the  common 
counts,  and  the  only  plea  was  tbe  general 
issue.  On  the  trial,  as  appears  from  tbe 
bill  of  exceptions,  the  plaintiffs  offered  in 
evidence  tbe  deposition  of  M.  E.  MiUigan, 
a  member  of  their  firm,  with  several  let- 
ters annexed  as  exhibits ;  and  the  defend- 
ant offered  no  evidence.  Milligan  testified, 
in  substance,  tbat  the  claim  against  Har- 
I>er,  amounting  to  about  $5,000,  was  sent 
to  plaintiffs  for  collection  in  Septemtier, 
1888,  by  R.  O.  Dun  &  Co.,  a  commercial 
agency  in  Montgomery ;  that  they  had  no 
communication  with  defendant  in  reference 
to  it;  tbat  they  performed  professional 
services  Inattempting  to  collect  the  claim, 
specifying  them,  the  reasonable  value  of 
which  was  f  75,  the  amount  claimed  in  the 
complaint;  tbat  in  October,  1888,  they 
were  notified  by  A.T.London  that  the  de- 
fendant had  made  a  settlement  with  Har 
per,  and  were  instructed  to  turn  over  all 
paper  in  their  possession  to  him,  and  that 
they  did  so.  In  answer  to  one  of  tlie  cross- 
interrogatories,  he  stated :  "  I  was  engaged 
by  R.  O.  Dun  &  Co.,  agent  for  Alabama 
Fertilizer  Company,  as  will  be  seen  from 
Exhibit  B,  to  collect  Harper's  Indebted- 
ness to  said  fertilizer  company.  R.  O.  Dun 
&  Co.  gave  specific  directions  as  to  tbe 
course  to  be  pursued,  and  these  directions 
were  strictly  followed. "  Exhibit  B  is  a  let- 
ter from  the  defendant  to  R.  O.  Dun  &  Co., 
dated  September  26,  1888,  and  In  these 
words:  "We  have  received  yours  in  re- 
gard to  the  claims  transferred  to  us  by  J. 
B.  Harper,  and  placed  with  you  for  collec- 
tion. Yon  or  your  agents,  or  attorneys 
authorized  by  you,  have  authority  in  onr 
behalf  to  make  any  arrangement  with  Mr. 
Harper  which  you  may  deem  advisable  or 
necessary  in  order  to  secure  the  prompt 
collection  of  tbe  claim.  Incase  of  tbe  re- 
fusal of  Mr.  Harper  to  do  anything,  please 
let  us  know  at  once,  as  we  wish  to  take 
immediate  action  in  tbe  eourtg."    Oa  tbe 
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request  of  the  defendant,  the  court  charged 
the  jury  that,  If  they  believed  the  evidence, 
they  must  find  for  the  defendant.  The 
plaintiffs  excepted  to  this  charge,  and  they 
here  assigned  the  same  as  enur. 

Sayre,  Strinfrfellow  &  LeigT&rid,ioT  ap- 
pellants.    Tompkins  &  Troy,  for  appellee. 

McClellan,  J.  It  appears  to  be  well-set- 
tled law  that,  with  resuect  to  a  claim 
placed  in  the  hands  of  an  attorney  by  a 
commercial  agency  such  as  that  of  B.  ti. 
Dun  &  Co.  for  collectioD,  the  claim  hav- 
ing been  delivered  to  the  agency  by  the 
creditor  for  the  purpose  of  collection,  the 
attorney  Isthe  agent  of  the  collecting  com- 
pany, and  not  of  the  owner  of  the  claim. 
Hoover  v.  Wise,  Ul  U.  S.  30S;  Bradstreet 
T.  Everson,  72  Pa.  St.  124;  Lewis  v.  Peck, 
lOAln.142;  Stephens  v.  Badcork.  8  Barn. 
&  Adol.  854.  And  It  follows,  of  course, 
that,  the  attorney  being  thus  the  agent  of 
the  agent,  and  not  In  privity  with  the 
principal,  the  owner  of  the  claim  cannot 
look  to  him  fur  compensation  of  his  serv- 
ices. Cleaves  V.  Stock  well,  83  Me.  341:  Hill 
V.  Morris,  W  Mo.  App.  822. 

We  do  not  understand  these  proposi- 
tions to  be  controverted  in  this  case,  tiut 
It  is  Insisted  that  there  was  some  evidence 
which  tended  to  show  that  the  attorneys 
were  employed,  not  only  by  the  mercantile 
agency,  hut  also  by  the  owner  of  the  claim 
which  the  attorneys  received  from  the 
agency,  and  for  the  value  of  their  services 
rendered  in  their  eHorts  to  collect  which 
they  now  prosecute  this  suit  against  the 
original  principal,  and  hence  that  the 
court  should  not  have  given  the  general 
affirmative  charge  for  the  defendant.  If 
there  was  such  evidence,  however  weak 
and  inconclusive  it  may  have  been,  it 
should,  of  course,  have  been  submitted  to 
the  Jury ;  and  the  charge  was  erroneous. 
The  sole  inquiry  Is,  then,  was  there  such 
evidence?  It  seems  that,  after  the  claim 
had  been  received  by  the  appellants,  the 
creditor,  the  Alabama  FertilizerCompany, 
through  its  own  attorney,  made  a  settle- 
ment of  it  with  the  debtor.  This,  we  take 
It,  it  had  a  right  to  do,  being  responsible 
to  the  collection  agency  for  whatever  serv- 
ices it  had  rendered  in  the  matter  accord- 
ing to  the  terms  of  the  contract  between 
them.  The  attorney  for  the  fertilizer  com- 
pany, after  making  the  settlement  at  Ge- 
neva, Ala.,  called  on  appellants,  who  re- 
sided there, — the  office  of  the  agency  being 
In  Montgomery, — and  notified  them  of  the 
settlement,  directed  them  to  turn  over  to 
the  debtor  all  papers  in  their  possession 
relating  to  the  claim,  and  Informed  them 
their  services  would  no  longer  be  required. 
The  settlement  of  itself  avoided  the  neces- 
sity for  all  further  service  on  the  part  of 
the  collection  agency  or  their  attorneys. 
The  tbrms  of  the  settlement  required  that 
these  papers  should  be  turned  overto  Har^ 
per,  the  debtor.  Whether  the  appellants 
might  have  retained  them  until  their  fees 
were  paid.  Is  a  question  which  does  not 
arise  in  this  case,  and  which  we  need  not 
decide.  However  that  may  be,  nothing,  It 
seems  to  us,  was  more  natural  than  that 
the  defendant'sattomey,  without  thereby 
in  any  manner  committing  his  client  to 
the  employment  of  appellants,  or  recogniz- 


ing that  there  existed  such  an  employ- 
ment, should.  In  the  absence  of  any  other 
representative  of  the  collection  agency, 
have  notified  them  of  the  settlement,  that 
there  would  be  no  further  necessity  for 
their  services,  and  requested  the  papers  to 
be  turned  over.  We  are  unable  to  g^ive  to 
these  facts  any  other  significance  than 
would  have  attached  to  them  had  they 
transpired  between  defendant's  attorney 
and  the  Montgomery  officers  of  the  agency. 
We  find  In  them  no  tendency  to  establish 
an  employment  of  the  appellants  by  the 
appellee,  even  leaving  out  of  view  the  con- 
sideration that  defendant's  attorney,  pre- 
sumably, was  without  authority  to  bind 
his  client  to  the  employment,  or  to  make 
admissions  which  would  be  competent  ev- 
idence of  such  employment. 

The  other  matter  relied  on  as  affording 
an  inference  that  appellants  were  the  at- 
torneys of  appellee — the  letter  of  Septem- 
ber 26, 1888,  from  the  fertilizer  company  to 
the  ageni-y — has,  we  think,  no  such  tend- 
ency. On  the  contrary,  it  shows  that  the 
defendant  looked  alone  to  the  collection 
company  as  its  agent,  and  referred  to  the 
appellants  as  the  agents  or  attorneys  of 
the  latter. 

There  is  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

(88  Ala.  428) 

Haggertt  y.  Eltton  Land  Co. 
(Supreme  Court  of  Alabama.    April  29, 1890.) 
Specific  PzKFOBMjLNCE — Bond  vob  Dbed — L^chkb. 

1.  A  bond  for  deed,  Btipulating  that  the  ereo- 
tion  of  certain  improvements  within  six  months 
is  the  principal  consideration  of  sale,  and  that 
a  failure  so  to  do  will  work  a  forfeiture,  must  be 
strictly  coDstmed,  and  inexcusable  neglect  to  make 
the  required  improvements  for  two  years  is  a  good 
defense  to  a  bill  by  the  heirs  of  the  purchaser  for 
specific  performance. 

2.  The  performance  of  such  a  condition  is  not 
waived  by  permitting  the  property  to  be  taxed  in 
the  purchaser's  name,  and  buying  it  at  tax-sale, 
nor  by  a  failure  to  re-enter  as  on  condition  broken. 

8.  A  delay  for  14  years  to  bring  an  action  for 
specific  performance  is  not  sufBoiently  excused  by 
B  general  averment  of  ignorance,  without  distinct 
allegations  of  speclflo  facta  showing  good  reasons 
therefor. 

Appeal  from  chancery  court,  JeBerson 
county;  Thomas  Cobbb,  Chancellor. 

The  bill  In  this  case  was  filed  on  the  27th 
day  of  May,  1889,  by  James  Haggerty  and 
his  sister,  Mrs.  Nancy  McNeelis,  brother 
and  sister  of  Mike  Haggerty,  deceased,  as 
his  sole  heirs  at  law,  against  the  Ely  ton 
Land  Company,  and  sought  the  specific 
performance  of  a  contract  between  the  de- 
fendant and  said  decedent  for  the  sale  to 
the  latter  of  a  lot  in  the  city  of  Birming- 
ham, on  13th  February,  1872,  on  terms 
specified  in  the  bond  for  titles  executed  by 
the  defendant.  The  chancellor  sustained 
a  demurrer  to  the  bill  on  the  following 
grounds:  (1)  That  theerection  of  improve- 
ments on  said  lot  by  Mike  Haggerty,  as 
specified  in  the  bond  for  title,  was  a  con- 
dition precedent  to  any  right  on  his  part 
to  a  conveyance;  (2)  that  complainants' 
demand  is  stale;  (3)  that  their  right  Is 
barred  by  the  statute  of  limitations;  (4) 
that  they  have  been  guilty  of  laches.  The 
chancellor's  decree  is  appealed  from,  and 
is  here  assigned  as  error. 
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Semple  A  Little  and  Lea,  &  Greene,  lor 
appellant. 

Clopton,  J.  The  appeal  is  taken  from 
a  decree  suataLning  a  demurrer  to  the  bill, 
which  is  brought  by  appellants,  as  the 
heirs  at  law  of  Mike  Haggerty,  deceased, 
for  the  specific  execution  of  a  contract  of 
Bale,  made  February  13,  1872,  by  which 
the  defendant,  the  Ely  ton  Land  Company, 
sold  to  decedent  lot  numbered  8,  in  block 
60,  In  the  city  of  Birmingham.  The  bond 
which  the  company  gave  Haggerty,  and 
which  is  the  only  evidence  of  the  contract, 
recites  as  the  consideration  the  sum  of 
$175,  and  the  agreement  on  the  part  of 
Haggerty  "  that  he  will  erect,  or  cause  to 
be  erected,  upon  the  lot  or  parcel  of  land 
hereinafter  described,  and  by  or  before  the 
13th  day  of  August,  1873,  improvements  of 
not  less  value  than  $800. "  The  condition 
of  the  bond  is  as  follows :  "Now,  If,  upon 
the  erection  and  completion  of  improve- 
ments as  herein  8tipnlated,the  said  Ely  ton 
Land  Company  causes  to  be  made  or 
makes  to  the  said  Haggerty,  his  heirs  and 
assigns,  a  good  and  sufficient  title,  with 
covenants  of  seizin  and  warranty,  to  the 
aforesaid  lot  or  parcel  of  land,  and  con- 
taining the  reservations  and  conditions 
hereinafter  stipulated,  then  this  obligation 
tu  be  void ;  otherwise,  to  remain  in  full 
force  and  effect.  The  erection  and  comple- 
tion of  the  aforesaid  improvements  being 
the  principal  consideration  and  induce- 
ment for  the  sale  aforesaid,  it  is  expressly 
understood  that, if  the  said  improvements 
are  not  erected  as  herein  stipulated,  then 
and  in  that  event  said  Haggerty  is  to  for- 
feit all  money  or  moneys  paid  upon  said 
lot,  and  also  all  right  and  claims  upon  ma- 
terials fumibbed  or  work  done  for  or  upon 
said  improvements,  and  sedd  lot  and  im- 
provements and  materials  shall  become 
the  property  of  the  said  Eijrton  Land  Com- 
pany, and  this  bond  shall  be  null  and 
void." 

Few  are  the  classes  of  cases  in  which  a 
court  of  equity  as  emphatically  Insists  up- 
on the  maxim  that  he  who  seeks  equity 
must  do  equity  as  in  cases  of  the  specific 
performance  of  contracts.  The  party  who 
seeks  the  specific  execution  of  u  contract 
is  bound  to  show  a  substantial  perform- 
ance, or  readiness  and  offer  to  perform,  on 
his  part,  all  that  is  required  of  him  by  the 
contract.  Failure  in  any  material  respect 
furnishes  a  full  defense  to  the  suit.  This 
principle  is  applicable  to  acontract  for  the 
sale  of  land,  by  which  the  vendee  can  be- 
come entitled  to  a  conveyance  only  pn  the 
erection  and  completion  of  certain  im- 
provements thereon.  When  the  stipula- 
tion is  of  such  character  as  to  constitute  a 
condition  precedent,  the  court  has  no 
power  to  vary  the  terms  of  the  contract, 
if  fairly  entered  into,  nor,  unless  under  spe- 
cial circumstances,  relieve  against  the 
consequences  of  its  non-performance.  Un- 
less the  vendee  substantiall.v  performs  the 
condition,  so  as  to  entitle  himself  to  a  con- 
veyance of  the  legal  estate,  his  equitable 
interest  in  the  property  does  not  become 
perfect,  or  such  as  will  be  enforced.  lUves 
V.  Toulmin,  25  Ala.  452;  Whiting  v. Gould, 
2  Wis.  404;  Wells  v.  Smith,  7  Paige,  22. 

Complainaats'  counsel  contend  that  the 


agreement  to  erect  and  complete  the  im- 
provements  Is  a  covenant,  constituting 
part  of  the  consideration  for  which  the 
vendor  contracted,  and  that,  having  re- 
ceived the  pecuniary  part  of  the  consid- 
eration and  the  agreement,  the  entire  con- 
sideration has  been  paid ;  and  the  vendee, 
having  taken  immediate  possession,  the 
performance  of  the  condition  is  subsequent 
to  the  vesting  of  an  estate  or  interest,  on 
the  waiver  of  which,  complainants'  right 
to  a  conveyance  arises.    In  support    of 
this  contention,  the  case  of  McDonald  v. 
Land  Co.,  78  Ala.  382.   is  cited.    In  that 
case,  the  bond  for  title  was  substantially 
the  same  as  the  present,  in  form  and  sub- 
stance.   The  bill  was  filed  to  enforce  a 
vendor's  lien  for  the  damages  resulting 
from  the  breach  of  the  agreement  to  erect 
improvements.    We  held  that  the  agree- 
ment, constituting  the  consideration  other 
than  the  amount  agreed   to  be  paid   in 
money,  if  the  vendee  was su/JurXs,  must  be 
regarded  as  taken  as  payment,  with  the 
legal  right  to  damages  on   breach;  and 
that  the  same  rule  obtains  when  the  ven- 
dee is  not  aul  Jnrls,—aa,  in  that  case,  a 
married     woman, — and   not    responsible 
personally.    In  order  not  to  be  misnnder- 
stood,  we  said:  "Astbecomplainanttook 
the  agreement  as  part  consideration,  with 
a  legal  right  of  action  to  recover  posses- 
sion, although  having  none  for  damages, 
and  with  the  defensive  protection  against 
specific  performance,  it  must  be  regarded 
as  payment  pro  tan  to;  "clearly  Intimating 
that,  though  the  agreement  did  not  form  a 
foundation  for  a  vendor's  lien,  it  would  be 
available  as  a  defense,  if  the  vendee  sought 
specific  pei'formance.    No  set  phrases  or 
precise  words  are  requisite  to  make  a  con- 
dition precedent  or  subsequent.    Wb'etber 
the  one  or  the  other  must  be  determined 
from  the  intention  of  the  parties,  ascer- 
tained from  the  terms  of  the  contract  and 
the  existing  circumstances,  so  far  as  may 
be  disclosed  to  the  court.    If  the  perform- 
ance of  the  condition  necessarily  precedes 
the  vesting  of  the  estate,  it  is  precedent; 
and  subsequent,  if  apparent  that  the  par- 
ties Intended  the  estate  should  vest,  and 
the  vendee  perform  after    having  taken 
possession.    Parties  competent  may  make 
their  contracts  as  they  deem  proper,  if  no 
rule  of  law  is  violated,  and  it  becomes  the 
duty  of  the  court  to  interpret  and  enforce 
them  as  made.    An  agreement  that  the 
land  sold  shall  be  improved  to  a  reasona- 
ble extent  does  not  violate  any  rule  of 
law.    By  the  contract  of  sale,  an  equitable 
interest  vested  in  Haggerty,  and,  in  re- 
spect to  the  forfeiture  of  this  equitable  in- 
terest,—that  is,  of  the  money  considera- 
tion paid,  and  the  materials  furnished  and 
work  done  upon  the  improvements, — the 
condition  may  be  regarded  as  snbseqnent. 
By  the  express  terms  of  the  bond  for  title, 
he  did  not,  and  could  not,  become  entitled 
to  a  conveyance  of  the  legal  estate,  except 
by  performance  of  the  condition.    As  to 
this  it  is  precedent.    The  equitable  estate 
and  possession  were  intended  to  be  irre- 
spective of  the  legal  title. 

As  a  general  rule,  equity  does  not  re- 
gard the  time  of  performance  of  theeesence 
of  a  contract  for  the  sale  of  land ;  but  the 
parties  majr  make  it  an  essential  part  b7 
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express  stipulationB,  or  It  may  arise  by 
Implication  from  the  nature  ot  the  aubject- 
matt«r,  and  the  object  of  the  vendors.  In 
Tilley  V.  Thomas,  L.  R.  3  Ch.  CI,  the  lord 
chancellor,  defining  the  meaning  of  the 
rule,  said :  "  A  court  of  equity  will.  Indeed, 
relieve  against  and  enforce  specific  per- 
formance,  notwithstanding  a  failure  to 
keep  the  dates  assigned  by  the  contract 
either  for  completion,  or  tor  the  steps 
towards  completion,  if  it  can  do  Juatlce 
between  tbo  parties,  and  if  there  is  noth- 
ing in  the  express  stipulations  between  the 
parties,  the  nature  of  the  property,  or  the 
surrounding  circumstances  which  would 
malce  it  inequitable  to  interfere  with  and 
modify  the  legal  right.  This  is  what  is 
meant,  and  all  that  is  meant,  when  it 
is  said  that,  in  equity,  time  Is  not  of 
the  essence  of  the  contract."  The  con- 
tract expressly  stipulates  that  the  im- 
provements shall  be  erected  and  com- 
pleted before  a  specified  day.  It  was  evi- 
dently very  important  to  the  defendant 
that  the  improvements  should  be  prompt- 
ly made,  so  as  to  induce  others  to  pur- 
chase and  improve.  We  think  that  it  was 
the  intention  of  the  parties  to  make  the 
time  of  performance  of  the  essence  of  the 
contract.  This  is  more  manifest  from  the 
recital  in  the  bond  that  the  erection  and 
completion  of  the  improvements  were  the 
principal  consideration  and  Inducement 
for  the  sale  of  the  lot.  In  such  case,  if 
there  be  default  in  performance  at  the  day 
specified,  without  sufficient  excuse  or  ac- 
quiescence or  waiver,  the  court  will  not 
interfere  to  relieve  the  defaulting  party. 
The  bill  alleges  that  Haggerty  remained 
in  Birmingham  a  year  or  more  after  the 
expiration  of  the  time  fixed  for  the  com- 
pletion of  the  improvements,  at  which 
time  he  left  the  state  without  taking  any 
3tep8  whatever  to  perform  the  condition, 
leaving  the  taxes  for  the  year  1874  unpaid, 
certainly  icnowing  the  lot  would  have  to 
be  sold  for  their  payment,  and  died  in  1876, 
three  years  after  the  specified  day.  This 
conduct  Indicates  an  intention  of  aban- 
doning the  contract,  and  authorized  the 
defendant  to  Infer  that  he  had  abandoned 
it.  But,  whether  he  intended  abandon- 
ment or  not,  his  inexcusable  negligence  in 
the  non-performance  of  thecontract  would 
bar  his  right  to  a  specific  execution.  In 
Taylor  v.  Longworth,  14  Pet.  172,  Stoht, 
J., says:  "And  even  when  time  is  not  thns 
expressly  *  •  *  of  the  essence  of  the 
contract,  if  the  party  seeking  a  specific 
performance  has  been  guilty  of  gross 
laches,  or  has  been  inexcusably  negligent 
in  performing  the  contract  on  his  part,  or 
if  there  has,  in  the  Intermediate  period, 
been  a  material  change  of  circumstances 
afiectinK  the  rights,  interests,  or  obliga- 
tions of  the  parties,  in  all  such  cases 
courts  of  equity  will  refuse  to  decree  any 
specific  performance,  upon  the  plain 
groand  that  it  would  be  inequitable  and 
unjust. "  Also,  in  Gentry  v.  Rogers,  40  Ala. 
442,  the  purchaser  having  been  notified  by 
the  vendor  two  years  before  the  day  fixed 
for  payment  of  the  purchase  money  that 
he  repudiated  the  contract,  and  having 
delayed  to  file  his  bill  for  nine  months 
after  that  day,  and  having  shown  no  ex- 
cuse for  the  delay,  it  was  held  that  the 


laches,  in  connection  with  bis  failure  to 
show  a  valid  excuse  for  his  omission  to 
tender  performance  in  full  on  the  specified 
day,  was  sufficient  to  deprive  him  of  the 
right  of  relief.  On  these  principles,  Hag- 
gerty himself  would  not  have  been  en- 
titled to  a  decree  for  specific  performance 
at  the  time  of  his  death ;  consequently, his 
gross  omission  to  perform  the  condition 
disentitles  complainants  to  the  relief,  who 
succeed  only  to  his  rights.  But,  were  this 
otherwise,  they  have  not  shown  reason- 
able diligence ;  the  excuse  for  delay,  as  al- 
leged, being  their  ignorance  of  his  interest 
in  the  lot  until  within  a  few  months  past, 
nothing  having  been  found  among  Hag- 
gerty's  papers  after  death  disclosing  such 
interest.  The  bill  was  filed  May  27,  1889, 
—16  years  after  the  day  fixed  for  the  com- 
pletion of  the  improvements,  and  13  years 
after  Haggei-ty's  death.  The  case  made 
by  the  bill  being  prima  facie  offensive'  to 
the  rule  in  equity  against  the  enforcement 
of  stale  demands,  it  is  incumbent  on  com- 
plainants to  positively  and  distinctly  aver 
the  facts  and  circumstances  which  excused 
the  delay.  A  mere  general  averment  of 
ignorance  is  insufficien  t.  They  m  ust  show 
why  so  long  ignorant,  and  when  and  how 
they  first  came  to  a  knowledge  of  the  facts. 
Scruggs  V.  Land  Co.,  86  Ala.  173,  5  South. 
Rep.  440;  James  v.  James,  55  Ala.  525; 
Merritt  v.  Brown,  21  N.  J.  Eq.  401 ;  Brink  v. 
Steadman,70  111.241.  The  amended  bill  al- 
leges that  a  relative  of  Haggerty  owned 
the  adjoining  lot,  and  furnished  him  with 
the  money  with  which  to  pay  for  the  lot 
in  question.  No  excuse  is  shown  why  in- 
quiry was  not  made  of  him.  By  reason- 
able diligence  they  could  have  ascertained 
years  ago  the  facts  they  are  now  possessed 
of.  To  decree  specific  performance,  and 
divest  defendant  of  the  legal  title,  after 
such  lapse  of  time,  during  which  no  steps 
whateverto  wards  the  erection  of  improve- 
ments have  been  taken,  and  after  defend- 
ant has  lately  put  improvements  upon  the 
property,  would  be  Inequitable. 

We  have  not  overlooked  the  insistance 
of  complainants'  counsel  that  defendant 
waived  performance  of  thecondition.  This 
insistence  is  founded  on  the  allegations  of 
the  bill  that  defendant  suffered  the  lot  to 
be  assessed  for  taxes  as  Haggerty's  prop- 
erty from  year  to  year  after  the  time  fixed 
for  the  performance  of  the  condition,  and 
in  1875  purchased  it  at  a  tax-sale  as  his 
property,  and  did  not  re-enter  it  as  on 
condition  broken  during  his  life-time.  The 
averment  that  the  defendant  admitted  to 
the  i-elatlve  above  alluded  to  that,  per- 
formance of  condition  had  been  waived  Is 
not  the  averment  of  a  waiver, but  ot  what 
may  be  regarded  mere  proof.  His  eq- 
uitable interests  vested  in  him  the  inci- 
dents ot  ownership,  and  made  it  his  duty 
primarily  to  pay  the  taxes,  while  he  had 
possession.  The  bill  furtlier  avers  that 
the  lot  had  been  unoccupied  and  without 
inclosure  until  a  few  months  before  the 
filing  of  the  bill,  when  defendant  erected  a 
building  thereon,  and  also  that  defendant 
had  paid  the  taxes  since  1875.  It  may  be 
that  failure  to  re-enter  wa«  acquiescence  in 
the  omission  to  erect  the  improvements 
by  the  specified  time,  but  cannot  he  re- 
garded as  a  waiver  altogether  of  the  per- 
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tormance  of  the  condition.  The  waiver  ol 
Buch  condition,  "to  be  operative,  must  be 
supported  by  an  agreement  founded  on  a 
valuable  consideration,  or  the  act  relied 
on  as  a  waiver  uiiint  be  such  as  to  estop  a 
party  from  Insisting  on  performance  of  the 
contract  or  forfeiture  of  the  condition. " 
6  Walt,  Act.  &  Def.  714.  The  facts  alleged 
In  the  bill  are  insufflclent  to  constitute  a 
waiver.    AfiSrmed. 

(»  Ala.  SUi  

LouiBriLL.!;  &  N.  R.  Co.  t.  Gilmer. 
(Supreme  Court  of  Alabama.    May  6, 1890.) 

OiBHIKBB  —  DmJVBBT  OF  FSBIOHT — BUTriCUNOT 
OF  EVIDBMCB. 

1.  A  car-load  of  bricks  was  oonsl^ed  to  plain- 
tlfl  afCloverfleld  Sta."  Tbere  was  no  station 
a^ent  or  side  track  there,  and  no  one  was  upon  the 
ground  to  receive  the  bricks.  After  waiting  a  few 
minutes,  during  wbich  the  locomotive  whistle  was 
repeatedly  Bounded„the  car  was  carried  to  a  star 
tion  a  mile  beyond,  and  left  upon  a  side  track. 
Beld  that,  since  the  loaded  car  could  not  be  left 
upon  the  track,  it  was  the  duty  of  the  company  to 
Quload  and  leave  the  bricks  upon  the  grouad,  and, 
the  freight  having  been  prepaid,  plaintilt  was  en- 
titled to  recover  their  value. 

3.  The  fact  that,  on  the  following  day,  certain 
tenants  of  plaintift  asked  at  the  station  if  plaintiff's 
bricks  had  come,  and  unloaded  and  placed  them 
upon  the  ground,  was  not  sufficient,  in  the  absence 
of  other  proof  of  authority,  to  show  that  they  re- 
ceived them  as  his  agents. 

Appeal  from  circuit  court,  Lowndes 
20unty;  John  Muorr,  Judge. 

Jones  &  Falkner&n6  Wattti  &  Son,  tor 
appellant.    Olrard  Cook,  for  appellee. 

McClellan,  J.  A  car-load  of  brick  was 
shipped  by  api)e11ant'B  line  of  railway  on 
December  14, 1886,  from  Montgomery,  con- 
signed to  appellee  afCIoTerileld  Sta.,"  as 
appears  by  the  bill  of  lading.  What  man- 
ner of  place  Clorerfleld  was,  does  not  ap- 
pear, except  that  the  residence  of  appellee 
was  within  250yards  of  It,  and  the  railroad 
company  had  no  depot,  warehouse,  agent, 
or  even  side  trtick  there.  The  car  contain- 
iniethe  brick  was  promptly  transported  to 
the  point  of  consignment  on  the  morning 
of  the  14th,  but  the  consignee  was  not 
there,  nor  was  any  other  person  there  to  re- 
ceive the  goods,  though  It  was  shown 
that  he  had  persons  there  for  that  pur- 
pose each  of  the  two  preceding  days,  when 
defendant's  local  freight  train  passed.  Aft- 
er waiting  from  five  to  ten  minutes,  during 
which  the  engine  whistle  was  repeatedly 
Bounded  without  anyone  appearing  to  re- 
ceive the  brick,  the  train  moved  onto  Mor- 
ganTille,  one  mile  beyond  Cloverfleld,  a 
regular  station  of  the  road,  having  a  de- 
pot, agent,  etc.,  and  there  side-tracked  and 
left  the  car  containing  plaintiff's  brick.  It 
further  appeare  that,  "a  few  hours  after 
the  said  car  with  the  brirk  had  been  left 
on  Bide  track  at  Morganville,  some  ne- 
groes, who  were  tenants  on  plaintiff's 
plantation,  which  extended  to  Cloverfleld, 
came  to  Morganville,  and  asked  the  depot 
agent  at  that  place  if  Mr.  Gilmer's  brick 
had  come:  and,  on  being  pointed  out  the 
car  on  wbich  the  bricks  were,  the  said  ne- 
groes unloaded  the  car,  and  put  the  brick 
on  the  ground."  Gilmer  was  not  at  home 
on  that  day,  but  two  days  afterwards  he 
went  to  Morganville,  and  refused  to  re- 


ceive the  brick  aniess  they  were  vent  back 
to  Cloverfleld.  This  the  defendant  refused 
to  do,  and  thereupon  Gilmer  brought  this 
suit  to  recover  the  value  of  the  brick  as 
upon  failure  of  the  common  cairier  to  de- 
liver them  to  him  according  to  the  con- 
tract of  shipment. 

The  main  Inquiry  In  the  case,  as  It  is  now 
presented  on  an  exception  to  the  afllrm- 
atlve  charge  given  for  the  plaintiff  below, 
involves  a  consideration  of  defendant's 
duty  as  to  delivery  at  Cloverfleld,  in  the 
absence  of  the  consignee,  or  any  person 
representing  him,  under  the  peculiar  facts 
of  the  case.  There  was  no  depot.  The 
brick  could  not  be  stored.  There  was  no 
agent  In  whose  charge  they  could  have 
been  left.  There  was  no  side  truck,  and 
hence  the  car  could  not  be  left  there.  The 
only  delivery  possible,  therefore,  was  to 
unload  the  brick,  and  leave  them  on  the 
8:round  in  care  of  no  one,  and  even  with- 
out notice  to  the  consignee,  or  marks  of 
identiflcatlon  by  which  he  might  after- 
wards come  to  o  knowledge  of  their  ar- 
rival, and  take  possession  of  them.  Such 
a  delivery  Is,  to  say  the  least,  most  unus- 
ual and  extraordinary.  No  case  involv- 
ing its  like  Is  to  be  found  In  the  books,  so 
far  as  an  exhaustive  examination  disclos- 
es. Yet  we  think  that  Just  this  manner 
of  delivery  was  authorized  and  required, 
and  would  have  been  Justified  by  the  facts 
of  this  transaction,  and  the  contract  of 
affrelgbtnient  entered  Into  In  view  of  those 
facts.  It  must  have  been  in  the  contem- 
plation of  both  parties  that  the  bricks 
should  be  unloaded  at  Cloverfleld  while 
the  train  waited, since  leavlngthecarthere 
on  the  main  and  only  track  was  out  of 
the  question.  Ordinarily,  it  is  the  duty  of 
the  railway  companies  to  unload  goods 
from  its  cars,  and  place  them  in  its  ware- 
house for  delivery  to  the  consignee;  and, 
when  there  Is  an  omission  to  do  this,  It  is 
generally  for  the  latter's  convenience  and 
benefit.  In  a  case  like  this,  where  It  is 
not  only  necessary  to  a  delivery  to  the 
consignee,  but  also  to  the  conduct  of  the 
carrier's  other  business,  that  the  goods 
should  be  discharged  from  the  car,  we  do 
not  doubt  but  that  it  is  the  company's 
duty,  and  not  that  of  tlie  consignee,  to  uu- 
load  the  consignment  from  its  vehicles. 
The  only  purpose  to  be  subserved  by  the 
presence  of  Gllmerou  the  arrival  of  the  car 
containing  the  brick  was  one  of  benefit 
alone  to  him,  and  which  he  could  avail 
himself  of.  or  not,  without  tailing  in  any 
duty  he  owed  the  carrier.  If  he  chose  to 
waive  this  benefit,  and  take  such  risks  as 
were  Involved  In  his  property  being  left 
unprotected,  and  without  marks  of  identi- 
fication, even  he  had  the  right  to  do  so. 
He  did  waive  this  right  to  be  present  on 
the  arrival  of  the  consignment,  and  con- 
sented to  take  all  the  risks  Incident  to  the 
only  kind  of  delivery  that  could  be  made 
at  Cloverfleld,  when  he  became  bound  by 
bill  of  lading  which  provided  tor  delivery 
at  a  point  where  It  could  only  be  effected 
by  unloading  the  car  on  the  ground  while 
the  train  waited.  The  principle  involved 
Is  the  same  as  it  there  had  been  a  side 
track,  but  no  depot  or  agent,  at  Clover- 
fleld. In  that  case  a  good  delivery  would 
have  been  made  by  leaving  the  car  on  the 
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Bide  track  in  tlie  absence  of  Gilmer,  or  any 
representative  of  his,  and  witiiout  any  no- 
tice to  him.  This  court  has  settled  thedoc- 
triue  that  this  latter  mode  of  delivery  Is 
effectual,  and  acquits  the  carrier,  because 
It  was  the  only  mode  of  delivery  within 
tbe  carrier's  power  to  make,  under  a  bill 
of  lading  to  a  point  where  It  had  no  agent 
or  depot;  and  the  same  consideration 
leads  to  a  like  conclaslon  here.  The  fact, 
therefore,  that  Gilmer  was  not  present 
to  receive  the  brick  did  not  relieve  the  de- 
fendant from  Its  duty  to  deliver  them  at 
that  time  and  place  by  leaving  them  on 
the  ground.  The  risk  of  such  a  delivery 
was  Gilmer's,  not  the  carrier's.  Ballroad 
Co.  V.  Wood,  6«  Ala.  1B7. 

Notwithstanding  defendant's  failure  to 
deliver  the  brick  at  Qoverfleld,  if  the  plain- 
tiff subsequently  received  them  at  Morgan- 
yille,he  thereby  waived  performance  of  the 
contract  as  to  delivery  at  the  former  place, 
and  lostbls  right  of  action  forthe  carrier's 
default  In  that  behalf.  If  there  was  any 
evidence  in  the  case,  therefore,  tending  to 
show  that  delivery  was  accomplished  at 
MorganvUle,  the  general  charg^eforplain- 
tirt  should  not  have  l>cen  given.  We  have 
no  doubt  but  that  the  action  of  the  ne- 
groes in  unloading  the  car,  antl  sta<;klng 
the  brick  on  the  ground,  amounted  to  a 
delivery  to  Gilmer,  If  they  were  his  agents. 
The  question  on  this  part  of  the  case, 
then,  Is  simply  whether  there  was  any  evi- 
dence from  which  the  Jury  might  have  le- 
gitimately inferred  that  they  acted  for,  and 
by  authority  of,  the  plaintiff.  There  is  no 
proof  of  such  authority.  On  the  contrary 
It  appeal's  that,  on  the  two  preceding 
days,  Gilmer  had  expected  the  brick  to  be 
delivered  at  Cloverfleld,  and  that  he  was 
not  at  home  on  the  14th,  and  could  not 
then  have  authorised  the  negroes  to  re- 
ceive the  brick  at  Morgansvlile.  There  is 
nothing  in  the  fact  that  they  ware  his  ten- 
ants which  went  to  show  he  had  author- 
ized them  to  receive  the  consignment. 
The  only  remaining  fact  Is  that  they  did 
an  act  which  was  without  authority,  un- 
less they  bad  a  right  to  represent  Gilmer. 
Agency  cannot  be  proved  in  this  way, 
which  is  no  more  than  to  assume  the  act 
to  be  authorized  from  tlie  fact  that  it  was 
performed.  Reynolds  v.  Collins,  78  Ala.  94. 
The  Jury  had  no  right  to  look  to  this  fact 
as  a  basis  for  the  inference  of  agency.  The 
charge  did  not  withdraw  any  evidence 
from  the  lury  which  it  was  properforthem 
to  consider,  and  it  was  free  from  error. 

It  was  In  evidence  that  thefreightcharges 
were  paid  in  advance.  The  plalDtiff  was 
therefore  entitled  to  recover  the  value  of 
the  brick  at  Cloverfleld  on  the  day  they 
should  have  been  delivered.  Bailroad  Co. 
V.  Humphrey,  9  Amer.  &  Kng.  R.  Cas.  331, 
note  384;  Railroad  Co.  v.  Wood,  72  Ala. 
461. 

The  Judgment  of  the  circuit  court  must 
be  affirmed. 

(90  AUu  86t)  ■"""" 

Echols  t.  Louibvillb  &  N.  B.  Co. 
(Supreme  Court  of  Alabama.     April  38,  1890.) 

Casbibbs — Loss  ow  Ooods — Measukb  or  Daxasbs 
— EviDEiica. 
Though  the  measure  of  damaffeB  in  an  action 
against  a  oommon  carrier  for  failure  to  deliver 


cotton  which  It  has  undertaken  to  transport  is  the 
value  of  the  cotton  at  the  point  of  destination.with 
Interest  from  tbe  time  it  should  have  been  deliv- 
ered, less  freight  charges,  yet  evidence  of  the  value 
at  the  point  of  shipment  is  relevant  to  the  Inquiry 
as  to  value  at  the  pointof  delivery ;  and  tbe  carrier 
cannot  complain  that  the  proof  of  value  is  oou- 
fined  to  the  place  of  shipment,  as  the  presumption 
is  that  the  value  there  Is  lees  than  at  tbe  point  of 
destination. 

Appeal  from  city  court  of  Decatur;  Mob- 
bis  A.  Tyno,  Special  Judge. 
Wert  &  Speake,  for  appellant. 

McClki.lan.  J.  The  trial  below  was 
had  before  a  si>ecial  Judge  without  Jury, 
and  this  appeal  brings  under  review  his 
findings  of  fact,  and  the  Judgment  rendered 
ther(H>n.  Acts  188&-89,  p.  821.  The  action 
was  against  a  common  cairier  for  an  al- 
leged failure  to  deliver  to  consignees,  la 
Memphis,  Tenn.,  a  certain  bale  of  cotton 
delivered  to  it  for  carriage  at  Hartsell, 
Ala.  The  evidence  showed  that  the  cotton 
was  the  property  or  theplalntilf,  and  that, 
though  received  by  the  railway  company 
for  carriage  to  Memphis,  It  was  never  In 
fact  shipped,  but  was  lost  from  defend- 
ant's shipping  platform  at  Hart«ell.  The 
value  of  tbe  cotton  at  Hartsell  was  fully 
proved,  but  there  was  no  direct  evidence 
of  its  value  at  Memphis.  On  this  ground, 
because  of  tbe  failure  to  adduce  any  direct 
evidence  of  value  at  the  point  ol  destina- 
tion, the  court  found  for  the  defendant, 
and  entered  up  Judgment  accordingly. 
This  was  clearly  erroneous.  It  is  unques- 
tionably true  that  the  measure  of  dam- 
ages in  an  action  agpinst  a  common  car- 
rier for  falling  to  deliver  goods  which  it 
has  undertaken  to  transport  is  the  value 
of  the  goods  at  the  point  of  destination, 
with  interest  from  the  time  they  should 
have  been  delivered,  lees  freight  charges. 
Railroad  Co.  v.  Gilmer,  ante,  654.  But  it 
is  equally  well  settled  that  evidence  of 
value  at  the  point  of  shipment  is  relevant 
to  the  inquiry  as  to  value  at  the  point  of 
delivery.  Foster  v.  Rodgers,  27  Ala.  602; 
Ward  V.  Reynolds,  82  Ala.  884;  Railroad 
Co.  V.  Wood,  72  Ala.  451.  And,  in  the  ab- 
sence of  other  evidence,  the  defendant  car- 
rier cannot  complain  of  tbe  proof  of  value 
thus  confined  to  the  place  of  shipment, 
as  the  presumption  is  that  tbe  value 
there,  especially  of  such  an  article  of  com- 
merce as  cotton,  is  less  than  at  the  point 
of  destination.  Railroad  Co.  v.  Sloan,  39 
(la.  636;  Railroad  Co.  t.  Mason,  11  Lea, 
116. 

Whether,  under  the  facts  of  this  case,  the 
true  measure  of  damages,  In  any  event, 
would  not  be  the  value  at  point  of  ship- 
ment, as  the  property  was  there  lost, 
qumre.  See  Lakeman  v.  Grinnell,  5  Bosw. 
625. 

Tbe  Judgment  of  the  city  court  is  re- 
versed, and  the  cause  remanded. 

"~~~  m  Ala.  99) 

McCtTRDT  et  al.  v.  Mtodlbton  et  al. 
(Supreme  Court  of  Alabama.   April  39, 1890.) 

Res  JUDIOATA— CKOS8-nEI(l.NDB— REriRBNOB. 

1.  Plalntift,  as  administrator,  seeks  to  enforce 
a  vendor's  lien  for  an  unpaid  balanoe  of  purchase 
money.  Tbe  evidence  on  a  former  appeal  showed 
that  a  number  of  Items  sought  to  he  ollset  as  credits 
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•firro  tanto,  under  a  plea  of  payment  of  the  plaintiff's 
claim,  were  cross-demands,  and,  there  being  no 
evidence  of  an  agreement  that  they  should  be 
treated  as  payments,  they  were  declared  to  be  in- 
dependent croaa-claims.  On  the  second  trial,  on 
the  same  evidence,  they  were  adjudged  barred  as 
cross-demands  by  the  statute  of  non-claim,  and  a 
referee  was  directed  to  ascertain  the  amount  due 
on  the  claim  in  suit.  Held,  that  this  was  not  such 
an  adjudication  as  to  preclude  further  inquiry  Into 
the  character  of  the  items  by  permitting  the  intro- 
duction of  additional  testimony  before  the  referee. 

2.  A  chancellor  has  authority  to  set  aside  the 
report  of  a  referee  ex  mero  motv^  and  order  another 
reference,  with  different  directions  as  to  the  tak- 
ing of  an  account,  or  for  the  purpose  of  receiving 
additional  evidence,  not  at  variance  with  the  prin- 
ciples settled  by  the  decree. 

S.  Upon  sustaining  an  exception  to  the  report 
of  a  referee  going  to  a  single  item  of  the  account, 
which  should  have  been,  but  was  not,  allowed,  the 
chancellor  may  make  the  correction,  thereupon 
state  the  account,  and  render  a  decree  according* 
ly,  without  further  reference. 

4.  Under  plea  of  payment,  evidence  of  an 
agreement  that  an  item  in  the  nature  of  a  cross- 
demand  should  be  credited  as  apaymentpro  tanto 
is  competent,  and  wiU  sustain  a  decree  allowing 
the  item  to  be  credited  on  the  dalm  in  suit. 

Appeal  from  chancery  court,  Lowndes 
county;  Fostkb,  Chancellor. 

For  statement  of  facts,  see  report  of  de- 
cision on  former  appeal,  2  South.  Rep.  721. 

Girard  Cook,  lor  appellants;  W.  R. 
Boughton,  lor  appellees. 

McClbllan,  J.  When  this  case  was  in 
this  court  on  a  former  appeal,  it  was  held 
that  the  claims  of  Mrs.  A.  W.  MIddlcton 
against  the  estate  of  her  vendor,  R.  F. 
Simonton,  for  the  amountreceived  byhim 
in  excess  of  his  share  of  the  proceeds  of 
crops  in  which  they  were  jointly  inter- 
ested, and  for  f  200  paid  by  her  to  Wiley 
as  his  contribution  to  the  wages  of  the 
latter,  who  was  en)i)loyed  in  their  Joint 
planting  venture,  were,  on  the  evidence 
then  in  the  record,  mere  cross-demands  or 
Independent  set-offs,  and  in  no  sense  pay- 
ments on  the  land  debt  due  from  Mrs.  Mld- 
dleton  to  Simonton.  McCurdy  v.  Middle- 
ton,  82  Ala.  131,  2  South.  Rep.  721.  The 
cane  being  reversed  and  remanded,  a  de- 
cree was  rendered  in  the  court  below  on 
August  »0, 1887,  adjudging  that  said  cross- 
claims  were  barred  by  the  statute  of  non- 
claim  as  debts  against  the  insolvent  es- 
tate of  R.  F.  Simonton,  complainants'  in- 
testate, and  for  that  reason  could  not  be 
set  off  against  the  purchase  money  sought 
to  be  recovered  by  the  bill.  It  was  fur- 
ther decreed  that  complainants  were  en- 
titled to  have  the  reversionary  interest  in 
the  land  described  sold  to  pay  the  balance 
of  purchase  money  due  therefor,  and  it 
was  referred  to  the  register  to  ascertain 
and  report  to  the  next  term  of  the  court 
the  amount  of  pui-cbase  money  sodue  and 
unpaid.  On  the  reference  had  under  this 
decree,  the  defendants  appeared,  and  were 
denied  the  right  to  introduce  additional 
testimony  tending  to  show  that  the  item 
of  f200,  above  referred  to,  was  in  fact  a 
payment  on  the  debt  in  suit,  and  not  mere- 
ly a  set-off  against  the  claim  of  complain- 
ants. This  action  was  excepted  to ;  and, 
on  the  coming  in  of  the  report,  while  the 
exception  was  not  in  form  allowed,  the 
matter  was  again  referred  to  the  register 
to   ascertain    the    amount  of    purchase 


money  due,  and  all  parties  were  allowed  on 
this  reference  "tore-examine  the  witnesses 
who  have  heretofore  been  examined  by  dep- 
osition or  before  the  register. "  On  this 
reference,  Wiley  was  re-examined,  and  his 
testimony  tended  strongly  to  show  that 
R.  F.  Simonton  had  agi-eed  to  apply  the 
f  200  in  controversy  to  and  In  payment  pro 
tanto  of  the  land  debt  owed  by  Mrs.  Mld- 
dleton.  The  register,  however,  again  de- 
clined to  allow  defendants  a  credit  for 
that  item.  Upon  the  coming  in  of  this  re- 
port the  chancellor  set  it  aside,  allowed  a 
credit  for  the  |200  item,  and  entered  up  a 
•final  decree  for  the  balance,  with  interest. 
From  that  decree  this  appeal  is  prosecuted. 

We  do  not  understand  that  either  this 
conrt,  or  the  chancellor  in  his  decree  of 
August  30,  1887,  finally  determined  that 
the  items  relied  on  by  the  defendants  as 
payments  were  not  payments,  but  only 
cross-demands.  This  court  determ  ned 
that  on  the  evidence  then  in  the  record, 
and  which  was  before  the  chancellor  on 
the  first  hearing  of  the  cause,  these  items 
were  set-offs,  and  consequently  that  the 
chancellor  erred  in  crediting  them  as  pay- 
ments on  the  debt  claimed  by  the  bill.  On 
the  same  state  of  evidence,  when  the  cause 
again  came  on  to  be  heard  in  the  court 
below,  the  chancellor,  following  the  opin- 
ion of  this  court,  and  assuming  that  the 
items  were  mere  cross-demands,  decreed 
that,  as  such,  they  could  not  be  allowed 
in  ascertaining  the  balance  due,  because 
they,  not  having  been  presented  to  Simon- 
ton's  administrators,  were  barred  by  the 
statute  of  non-claim.  The  question  is 
;vhether  this  state  of  adjudication  pre- 
cludes all  further  inquiry  into  the  ques- 
tion of  whether  these  items  were  in  fact 
payments.  It  may  be  conceded  that,  on 
the  first  reference  after  reversal,  the  regis- 
ter had  no  authority  to  take  additional 
testimony  on  the  point,  because  the  decree 
of  reference  did  not  authorize  him  to  do 
so.  But  we  do  not  question  but  that  it 
would  be  competent  for  the  chancellor, 
upon  the  coming  In  of  the  report,  to  set  it 
aside  ex  mero  motH,  order  another  refer- 
ence, and  remodel  the  directions  to  the 
register  thereon  to  any  extent  not  Incon- 
sistent with  the  equities  settled  by  the 
former  decree.  Lang  v.  Brown,  21  Ala.  179. 
And  it  was  therefore  entirely  competent 
for  the  chancellor  to  set  aside  the  report 
even  in  the  absence  of,  or  after  overruling, 
specific  exceptions  to  it,  and  to  order  an- 
other reference  upon  different  directions  as 
to  the  taking  of  the  account,  or  for  the 
purpose  of  affording  an  opportunity  for 
the  introduction  of  additional  evidence, 
provided  the  "  principles  settled  by  the  de- 
cree, what  may  be  termed  the  equity  of 
the  bill,  are  not  thereby  varied."  Cochran 
V.  Miller,  74  Ala.  50;  Nunn  v.  Nnnn,  66  Ala. 
35;  Marshall  v.  McPhlllips,  79  Ala.  145. 

Nor  can  it  be  doubted  that,  upon  sos- 
taining  an  exception  Co  the  register's  re- 
port which  Involves  only  the  determina- 
tion that  a  single  item  of  credit,  certain  in 
amount  and  date,  not  allowed,  should 
have  been  allowed,  and  hence  necessitates, 
to  the  correction  of  the  amount  as  report- 
ed, only  a  simple  calculation,  it  is  proper 
for  the  chancellor  to  make  the  calculation, 
state  the  account,  and  render  a  decree  ac- 
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cordingly,  without  aeain  referring  the 
matter  to  the  register.  Chambers  v. 
Wright,  62  Ala.  444. 

These  considerations  eliminate  from  the 
record  before  ub  all  questions  except  those 
which  go  to  the  propriety  of  allowing  a 
credit  for  the  item  of  ;f200on  the  pleadings 
and  evidence,  as  the  case  stood  when  the 
decree  ascertaining  the  balance  dae,  and 
ordering  a  sale  of  the  land  tor  Its  payment, 
was  rendered. 

And  first  as  to  the  pleadings:  The  an- 
swers of  each  of  the  defendants  set  up  and 
rely  upon  full  payment  of  each  and  all  the 
purchase-money  notes.  Under  each  of  these 
answers,  and  in  response  to  their  aver- 
ments, It  was  clearly  competent  to  make 
the  proof  of  payment  which  was  made  as 
to  the  item  of  $200.  The  amendment  al- 
lowed to  the  answer  and  cross-bill  of  S. 
Maries,  since  the  former  appeal,  ■wt/t 
manifestly  made  to  meet  the  case  which, 
according  to  the  opinion  of  this  court, 
was  then  presented  by  the  proof.  But,  In 
presenting  this  item  In  the  light  of  a  set- 
off or  independent  demand,  the  averment 
is  made  in  the  alternative,  and  without 
in  any  sense  abandoning  the  original  alle- 
gation of  payment.  So  that  the  answers 
of  all  the  defendants  at  the  time  of  the  last 
decree  contained  allegations  of  payment 
under  which  it  was  competent  to  prove 
the  payment  of  the  $200  in  the  manner 
shown  by  the  evidonce  of  Wiley  on  the 
last  reference;  and  to  these  allegations, 
thus  proved,  the  decree  appealed  from  is 
directly  responsive.  Of  course,  if  this  sum 
was  apayment  on  the  last  purchase-money 
note.  Its  application  thereto  extinguished  it 
as  an  independent  demand  against  Simon- 
ton.  It  could  not,  therefore,  be  presented 
against  his  estate,  and  the  statute  of  non- 
claim  has  no  application. 

It  only  reraainsto  be  considered  whether 
the  action  of  the  chancellor  in  allowing  this 
item  as  a  payment  pro  tanto  is  sustained 
by  the  evidence.  We  thinic  it  is.  Wiley  is 
the  only  witness  on  the  point.  He  testi- 
fies that  Simonton  instructed  Mra.  Middle- 
ton  to  pay  him  (Wiley)  the  |200  which  Si- 
monton owed  him  tor  thatyear,  and  agreed 
to  credit  her  notes  with  that  amount.  His 
evidence  is  positive  and  unequivocal  to 
this  effect,  and  we  cannot  see  that  it  is  in 
conflict  with  bis  first  deposition  on  the 
subject.  The  most  that  can  be  affirmed 
as  lending  color  to  the  suggestion  of  dis- 
crepancy between  his  first  and  his  last 
statements  on  the  subject  is  that  he  stated 
on  bis  former  examination,  in  reference  to 
a  written  statement  containing  many 
items — among  them  the  $200 — purporting 
to  be  a  list  of  payments  on  the  purchase- 
money  note  in  question,  that  he  could  not 
say  whether  the  items  embraced  in  the 
statement  were  the  last  payment  on  the 
note  or  not,  but  that  he  would  not  have 
receipted  the  statement  as  the  last  pay- 
ment, as  he  appeared  to  have  done,  unless 
it  had  been  true.  He  did  not  on  that  ex- 
amination  testify  separately  about  the 
$200  item;  and,  we  repeat,  his  testimony 
then  is  not  inconsistent  with  that  upon 
which  the  chancellor  acted.  Taking  his 
last  statement  in  connection  with  other 
facts  in  the  case,  all  of  which  are  consist- 
ent with  it,  and  give  it  probability,  we 
T.7so.no.28— 42 


concur  with  the   chancellor  In  crediting 
this  item  as  a  payment  on  the  purchase- 
money  note. 
The  decree  is  affirmed. 


(88  Ala.  6Se) 


Alford  v.  Alfohd. 


(Sv/preme  Cov/rt  of  Alabama.    Jan.,  1890.) 

Appeal  from  probate  court,  Etowah 
county;  J.  N.  Tali.man,  Judge. 

Petition  by  Nancy  Alford  for  the  ap- 
pointment of  commissionera  to  set  apart 
a  homestead  in  the  land  of  which  her  hus- 
band, Jefferson  Alford,  died  seised.  Her 
selection,  as  shown  by  the  petition,  con- 
sisted of  two  parcels,  separated  by  anoth- 
er parcel  about  half  a  mile  wide.  A  de- 
murrer to,  and  a  motion  to  dismiss,  thepe- 
tition,  were  sustained,  and  petitioner  ap- 
peals. 

James  M.  Aiken  and  Dortcb  &  Martin, 
tor  appellant.  John  H.  Diaque,  tor  appel- 
lee. 

Stone,  C.  J.  The  Judgment  in  this  case 
is  affirmed,  on  the  authority  of  Jaffrey  v. 
McGough,  ante,  833,  (at  the  present  term.) 

"""""  (88  Ala.  SJi) 

Farmer's  Adu'r  v.  Parmer. 

(Supreme  Court  of  Alabama.   Nov.  Term,  1889.) 
MosTSAOB — Absoluts  Dsbd — Flbasino. 

1.  A  bill  which  alleges  that  complainant,  hav- 
ing a  perfect  equity  in  land,  procured  the  homer  of 
the  legal  title  to  convey  it  to  defendant,  to  secure 
a  debt  which  complainant  owed  to  defendant,  who 
then  agreed  to  convey  the  land  to  complainant  on 
payment  of  the  debt,  and  that  afterwards  defend- 
ant took  possession  of  the  land,  states  facts  show- 
ing that  the  conveyance  to  defendant  was  intended 
as  a  mortgage.  Distinguishing  Mosoly  v.  Mosely, 
5  South.  Rep.  782. 

2.  A  bill  to  redeem  a  tract  of  land  in  the  pos- 
session of  the  mortgagee,  and  for  an  accounting  for 
the  rents  and  profits,  where  complainant  owns  but 
an  undivided  half  Interest  In  the  land,  and  the 
mortgage  binds  only  bis  interest.  Is  not  demurra- 
ble because  it  seeks  broader  relief  than  complain- 
ant is  entitled  to. 

Appeal  from  chancery  court,  Butler 
county;  John  A.  Foster,  Judge. 

Ricbardson  &  Stetner,  for  appellant. 
StalllBKS  &  Wilkinson,  for  appellee. 

McClellan,  J.  The  case  made  by  the 
averments  ot  the  bill  is  substantially  this: 
H.  A.  Parmer,  the  complainant,  and  Su- 
san Parmer,  his  wile,  held  a  perfect  equity 
in  the  land  in  controversy,  the  legal  title 
being  in  Mrs.  Allen.  The  complaiuant  was 
indebted  to  W.  K.  Parmer  in  the  sum  ot 
$610,  and  for  the  purpose  ot  securing  the 
payment  of  this  sam  he  procured  a  deed  to 
be  made  by  Mrs.  Alien  to  W.  K.  Parmer, 
and  took  from  the  latter  an  argeement  to 
convey  the  land  to  him  (H.  A.  Parmer)  up- 
on the  payment  of  said  debt.  This  was 
in  1873.  Three  years  afterwards,  that  Is, 
in  1876,  complainant  and  his  wife  contin- 
uing in  the  possession  in  the  meanwhile, 
W.  K.  Parmer  entered  without  the  con- 
sent of  H.  A.  Parmer,  or  his  wife,  the  other 
tenant  In  common,  and  has  since  held  the 
premises.  In  1884,  the  present  bill  wa« 
filed  by  H.  A.  Parmer  and  Susan  Parmer 
against  W.  E.  Parmer,  and   was  subse- 
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quently  amended  by  striking  out  the  name 
of  Susan  Parmer  as  complainant,  and 
making  her  a  defendant ;  and,  W.  K.  Par- 
mer having  died,  the  cause  was  revived 
against  his  representative  and  heirs.  The 
bill  proceeds  on  the  theory  that  the  deed 
from  Mrs.  Allen  to  W.  K.  Parmer,  made 
at  the  instance  of  the  complainant,  con- 
veying land  to  which  he  and  his  co-tenant 
bad  an  equitable  title,  and  intended  solely 
to  secure  the  payment  ol  the  debt,  is  in 
truth  and  in  fact  only  a  mortgage  in 
equity;  and  the  prayer  is  that  it  be  de- 
clared an  equital)le  mortgage;  that  de- 
fendants be  decreed  to  account  for  the 
rents  and  profits  received  while  in  posses- 
sion ;  and  if,  upon  such  an  accounting,  any 
balance  be  found  due,  that  he  be  let  in  to 
redeem ;  the  alleged  deed  be  canceled,  etc. 
The  demurrers  set  up  the  defense  of  staln- 
ness  of  demand;  tbestatute  of  limitations 
of  10  years;  and  the  further -special  defense 
that  the  bill  shows  complainant  had  only 
an  undivided  half  interest  in  the  land,  but 
seeks  to  redeem,  not  only  that  Interest, 
bat  the  whole  of  the  property,  and  to  have 
the  rents  of  the  whole  interest  accounted 
tor. 

We  do  not  understand  that  the  bill,  In  any 
sense,  seeks  to  have  W.  K.  Parmer's  agree- 
ment to  convey  speciflcallj-  performed. 
Its  sole  purpose,  so  far  aa  that  agreement 
is  concerned,  is  to  have  it  considered,  with 
the  deed  of  Mrs.  Allen,  as  giving  to  that 
instrument  the  ddfeasible  character  which 
shows  it  to  have  been  a  mortgage,  and 
not,  as  it  would  appear  if  considered  alone, 
an  absolnte  conveyance.  We  have  no  dlffl- 
culty  in  concurring  with  the  chancellor 
that  the  allegations  of  the  bill  clearly  in- 
vest the  conveyance  with  that  character, 
andthat  the  defendant's  rights  and  duties 
are  those  simply  of  a  mortgagee  in  pos- 
session before  foreclosure.  A  bill  to  redeem, 
under  this  state  of  things,  may  be  filed  at 
any  time  before  the  statutory  bar  of  10 
yeara  gives  repose  to  the  title  of  mort- 
gagee, fiyrd  V.  McDaniel,  33  Ala.  18; 
Coylo  V.  Wilkins,  57  Ala.  108;  Mewburn's 
Heirs  V.  Bass,  82  Ala.  622,  2  South.  Rep. 
520.  The  present  case  Is  distinguishable 
from  the  cases  of  Moseley  v.  Moseley,86  Ala. 
289,  5  South.  Rep.  782,  and  Micou  v.  Ash- 
urst,  55  Ala.  A07,  where  the  transactions 
were  held  to  be  conditional  sales,  on  two 
grounds:  First,  that  the  complainant 
here  had  a  perfect  equity,  having  fully 
paid  the  purchase  money,  whereas, in  each 
of  those  cases,  the  party  who  claimed  as 
mortgagor,  and  was  held  to  be  a  vendor 
on  condition,  had  not  paid  for  that  land, 
and  hence  did  not  have  an  equitable  title ; 
and,  necond.  In  those  cases  there  was  no 
Independent  debt  between  the  original 
vendee  and  the  perpon  to  whom  the  origi- 
nal vendor  conveyed  the  premises  with  a 
defeasance  in  favor  of  the  vendee,  wlien  in 
this  case  there  was  an  independent  debt, 
which  was  not  paid,  but  continued  to  be 
a  subsisting  liability,  with  the  convey- 
ance as  a  mere  security  for  Its  payment. 
This  last  fact  is  usually  one  of  the  decisive 
tests  by  which  the  question  whether  the 
relation  of  mortgagor  and  mortgagee  ex- 
ists between  the  parties  is  determined. 
Vincent  v.  Walker,  86  Ala.  338, 5  South.  Rep. 
466. 


The  relation  of  mortgagor  and  mort- 
gagee, existing  on  this  state  of  facts,  be- 
tween H.  A.  and  W.  K.  Parmer,  does  not 
extend  to  Susan  Parmer,  the  wife  of  the 
former.  Her  undivided  half  interest  in  the 
land  did  not  pass  under  the  mortifago,  for 
the  two  reasons^^lther  one  of  which  is 
suf9cient — that  she  was  not  a  party  to 
the  arrangement  under  which  Mrs.  Allen  ex- 
ecuted the  conveyance,  and  that  the  mort- 
gage, being  to  secure  the  debt  of  her  hus- 
band, would  have  been  void  as  to  her  in- 
terest, under  the  statute  then  in  force,  evoi 
had  sheformally  executed  It;  the  land,  pre- 
sumably, being  a  part  of  her  statutory 
separate  estate.  Steed  v.  Knowles,  79 Ala. 
446.  The  mortgage,  therefore,  embraces 
only  the  complainant's  undivided  half  in- 
terest; and  his  prayer  to  redeem  the  whole 
property— if,  indeed,  it  is  at  last  any 
more  than  a  prayer  to  be  let  in  to  raise 
the  mortgage  off  the  premises,  in  so  far  as 
it  is  really  an  incumbrance  on  any  part 
thereof  or  Interest  therein,  which  we  do 
not  decide — may  be  for  broader  relief  than 
he  Is  entitled  to;  but  on  the  facts  alleged 
he  Is  clearly  entitled  to  some  part  of  the 
relief  he  asks,  and  the  facx  that  he  is  not 
entitled  to  all  that  is  prayed  is  no  reason 
for  denying  him  that  part.  The  same  ob- 
servation will  apply  with  respect  to  the 
rents  and  profits  of  the  undivided  half  in- 
terest which  belonged  to  his  wife,  even  if  it 
be  conceded  that  these,  under  the  particu- 
lar facts  uf  this  case,  did  not  belong  to  the 
husband,  as  to  which  is  not  necessary  that 
we  should  express  an  opinion.  Munford 
V.  Pearce,  70  Ala.  452.  There  was  no  error 
in  the  decree  overruling  the  demurrers, 
and  it  is  affirmed. 

(89  Ala.  470) 

BoLLiNG  et  a.1.  V.  McKknzib. 

(Supreme  Court  of  Alabama.    May  6,  1880.) 

AoTioN  ON  Bnj.  or  Exchaksi — Replication — 
Depabtdbe. 

1.  Where,  in  a  suit  against  an  indorser  of  a 
bill  of  exchange,  the  complaint  simply  averred 
non-payment  and  notice,  and  notice  was  denied,  a 
replication  that  defendant  tvas  the  real  debtor, 
"owing  the  debt  represented  by  the  bill  of  ex- 
change, the  consideration  thereof  being  goods  and 
merchandise  sold  by  plaintiffs  to  defendant,"  Is 
a  departure,  and  a  demurrer  thereto  was  proper^ 
sustained. 

i.  The  replication  is  also  insufficient  because  it 
fails  to  negative  the  legal  implication  that  the  bill 
in  the  hands  of  the  indorser  represented  a  debt 
due  him  from  the  drawer. 

8.  Another  count  of  the  replication  averred 
tbat,  since  the  protest  of  the  bill,  "the  defendant, 
with  knowledge  that  the  usual  steps  of  demand, 
protest,  and  notice  were  not  duly  taken,  acknowl- 
edged lils  liability  as  indorser  on  said  bill,  and 
promised  plaintiffs  to  pay  the  same. "  HeVi  that, 
although  the  allegation  of  a  promise  to  pay  was 
insufficient  because  the  promise  was  not  alleged 
to  have  been  made  before  the  bringing  of  the  suit, 
the  acknowledgment  of  continuing  liability  was 
good  without  such  allegation,  and  a  demurrer  to 
the  count  was  erroneously  sustained. 

Appeal  from  circuit  court,  Butler  coun- 
ty: John  P.  Hubbard,  Judge. 

E.  P.  Morrlaett,  for  appellants.  Bieh- 
ardaon  &  Steiner,  for  appellee. 

Stone,  C.  J.  The  bill  of  exchange  which 
Is  the  foundation  of  the  present  suit  is  de- 
scribed in  the  complaint  as  drawn  by  the 
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Southern  Kaitway  Constniction  &  Land 
Company  upon  C.  W.  Scofleld,  president, 
payable  to  tbe  order  ol  B.  B.  McKenzle, 
and  by  him  indoi-Bed  to  R.  E.  Boiling  & 
Son.  The  bill  beam  date,  bb  it  is  averred, 
June  1, 18X7,  and  it  la  nut  stated  when  It 
matured  or  would  mature.  We  suppose 
no  day  was  fixed  for  its  payment.  We 
must  presume  It  was  payable  when  pre- 
sented. The  romplaint  avers  that  the 
said  bill,  not  being  paid  at  maturity,  was 
duly  protested,  of  which  tbe  defendant 
[McKensie]  had  due  notice. "  The  le^al  im- 
plicatlous  of  this  transaction  were  and  are 
that  tbe  Southern  Railway  Construction 
&  Land  Company  had  funds  In  the  hands 
of  Scofleld  subject  to  Its  draft,  that  it  was 
indebted  to  McKenzle,  and  that  by  this 
bill  or  draft  it  appointed  and  directed  the 
payment  of  its  debt  to  McKenzle  out  of 
the  funds  bo  held  by  Scofleld.  In  McKen- 
sle's  hands,  the  bill,  prima  facie,  represent- 
ed an  indebtedness  to  him  from  tbe  Con- 
struction &  Land  Company.  When  he 
traded  and  indorsed  It  to  Boiling  &  Son, 
tbe  prima  facie  Intendment  was  and  is 
that,  for  a  valuable  consideration,  he  ap- 
pointed the  payment  of  this  indebtedness 
which  the  Construction  &  Land  Company 
owed  to  him  to  be  made  to  R.  E.  Boiling 
&  Son.  The  bill  or  draft,  and  its  subse- 
quent indorsemennt,  do  not,  on  their  face, 
purport  to  rest  on  one  and  the  same  con- 
sideration. McKenzle's  obligation  to  pay 
Boiling  &  Son  was  not  primary  and  un- 
conditional. It  was  contingent.  That  is, 
It  bound  him  to  pay  in  the  event  Scofleld 
failed  to  pay,  and  he  (McKenzle)  was  duly 
notified  of  the  failure.  One  reason  for  re- 
quiring due  and  prompt  notice  to  the  in- 
doraer  of  tbe  principal  debtor's  failure  to 
pay.  is  that  the  indorser  may  take  prompt 
measures  to  obtain  indemnity  against 
loss.  Story,  Bills,  §  112;  Story,  Prom. 
Motes.  5 153:  Jordan  v.  Bell,  8  Port.  (Ala.) 
53;  Rives  V.  Parmley,  18  Ala.  256;  Flowers 
V.  Bitting,  45  Ala.  448;  John  v.  Banlc,  57 
Ala.  96. 

It  is  not  pretended  that  notice  of  non- 
payment by  Scofleld,  oi  by  the  Southern 
Construction  &  Land  Company,  was  given 
to  McKenzle  until  a  month  or  more  after 
the  bill  was  dishonored.  In  fact,  it  is  not 
shown  it  ever  was  presented  to  Scofleld, 
or  that  McKenzle  was  notified  that  be 
would  be  looked  to  for  payment,  until  a 
month  or  more  after  he  indorsed  the  bill 
to  Boiling  &  Son.  The  defense  on  which 
this  case  went  oft  was  raised  by  pleas  of 
defendant,  denying  that  the  bill  bad  been 
presented  for  payment,  either  to  the  Rail- 
way Construction  &  Land  Company,  or  to 
Scofleld,  and  denying  that  notice  of  non- 
payment bad  been  given  to  McKenzle. 
To  these  pleaa  plaintiff  interposed  two 
replications.  We  will  consider  them  in 
their  inverse  order.  The  second  of  the 
replications  avers  "  that  the  said  defendant 
is  the  real  debtor,  owing  the  debt  repre- 
sented by  said  bill  of  exchange,  the  consid- 
eration thereof  being  goods  and  merchan- 
dise sold  by  plaintiffs  to  defendant. "  A 
demurrer  was  Interposed  to  this  replica- 
tion, which  the  court  sustained.  The  com- 
plaint contains  a  single  special  count  on 
the  Indorsement  of  a  bill  of  exchange.  The 
replication,  U  otherwise  sufiScient,  counts 


on  the  consideration  of  the  hidoreement, 
and  In  the  absence  of  a  count,  general  or 
special,  claiming  for  goods  sold  and  deliv- 
ered, It  is  a  departure  from  the  cause  of 
action  set  forth  in  the  complaint.  But  it 
Is  insufflcient  for  another  reason;  it  does 
not  negative  tbe  fact  that  the  bill  In  the 
bands  of  McKenzle,  before  it  was  traded 
to  Boiling  &  Son,  represented  a  debt  due 
from  the  Railway  Construction  &.  Land 
Company  to  him.  This,  as  we  liave 
shown,  in  the  absence  of  a  negative  aver- 
ment, is  the  legal  Implication  arising  out 
of  tbe  giving  of  the  bill;  and,  even  if  the, 
complaint  had-  contained  a  count  for 
,g'>ods  sold,  the  replication  would  have 
been  insufficient,  if  It  had  not  either  nega- 
tived indebtedness  from  the  Railway  Con- 
struction &.  Land  Company  to  McKenzle, 
or  denied  that  the  bill  was  given  in  pay- 
ment or  part  payment  of  such  Indebted- 
ness. In  other  words,  to  make  the  offered 
replication  sufllcient,  it  must  have  been 
shown  that  the  bill,  until  it  was  traded 
to  Boiling  &  Son,  was  mere  aecommuda- 
tion  paper  on  tbe  part  of  tbe  Railway  Con- 
struction &  Land  Company,  given  to  en- 
able McKensie  to  raise  money,  or  money's 
worth. 

The  other  replication  to  defendant's 
pleas  set  up  "  that,  since  tbe  maturity  and 
proteut  of  the  bill  of  exchange  sued  on,tlie 
defendant,  with  knowledge  that  the  usual 
steps  of  demand,  protest,  and  notice  were 
not  duly  taken,  acknowledged  his  liability 
as  indorser  on  said  bill,  and  prumised 
plaintiff  to  pay  the  same. "  To  this  thern 
was  a  demurrer,  because  it  did  not  aver 
that  the  axsknowledgment  and  promise 
were  made  before  the  suit  was  brought. 
This  demurrer  was  sustained  by  the  court. 
This  ruling  was  incorrect  as  to  the  ac- 
knowledgment averred  to  have  been  made. 
It  was  clearly  right  as  to  tbe  alleged 
promise.  The  replication  was  amended, 
and  issue  taken  upon  it.  If  the  drawer  or 
indorser  of  a  bill,  with  knowledge  that 
the  usual  steps  of  demand,  protest,  and 
notice  have  not  been  duly  taken,  promises 
to  pay,  or  acknowledges  continued  liabil- 
ity and  obligation  to  pay,  this,  without 
more,  flzcH  his  lability,  to  the  same  extent 
as  if  there  had  been  no  laches  on  tbe  part 
of  the  holder.  2  Daniel,  Neg.  Inst.  §  1147; 
Thornton  v.  Wynn,  12  Wheat.  183;  Siger- 
son  V.  Mathews,  20  How.  496;  Pugh  v. 
McCormick,  14  Wall.  361.  Mr.  Daniel  adds 
(section  1148)  that  '*it  makes  no  difference 
at  what  particular  time  the  promise  is 
made.  It  may  be  after  suit  brought,  and 
even  while  a  motion  for  a  new  trial  is 
pending. "  In  supporl*  of  this  last  princi- 
ple, he  cites  Louisiana  decisions. 

We  concede  the  correctness  of  the  text, 
so  far  as  it  refers  to  acknowledgments  of 
continued  indebtedness.  Such  acknowl- 
edgment is  but  another  mode  of  express- 
ing the  defendant's  admission  that  he  still 
owes  the  debt  represented  by  the  bill  of 
exchange.  This  does  not  create  the  liabil- 
ity, but  tends  only  to  sbow.tbat  the  hold- 
er's laches  have  not  absolved  the  defend- 
ant from  the  liability  he  had  incurred  by 
drawing  or  indorsing  the  bill.  It  Is  an 
admission  that  he  still  owes  the  debt,  the 
debt  itself  antedating  the  suit.  The  legal- 
ity of  such  admission  as  evidence  la  not 
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dependent  on  the  Inquiry  whether  It  was 
made  before  or  after  suit  brought.  Thte 
is  a  self-proving  propoBition. 

When,  however,  the  plaintiff's  right  of 
recovery  is  rested  on  an  alleged  oubse- 
quent  promise  to  pay,  the  rule  and  the 
reason  on  which  it  rests  are  different,  lor 
reasons  which  will  suggest  themselves.  A 
promise  to  pay,  made  after  suit  brought, 
will  not  maintain  the  action,  unless  there 
is  something  included  In  the  promise 
which  is  equivalent  to  an  admission  that 
the  liability  Incurred  by  the  bill  is  still 
subsisting.  The  replication  to  which  the 
court  sustained  the  demurrer  we  are  con- 
sidering, averred  both  an  acknowledgment 
of  continuing  indebtedness  and  a  promise 
to  pay.  As  to  the  former  It  was  sufficient, 
whether  the  acknowledgment  was  before 
or  after  suit  brough  t.  The  replication  set- 
ting up  two  answers  to  the  plea,  one  of 
which  was  sufficiently  averred,  even  if  the 
other  ground  Is  insufficient  of  itself,  or  is 
insufficiently  averred,  this  is  not  a  defect 
which  can  be  reached  by  demurrer.  Amo- 
tion to  strike  out  the  imperfect  part,  or  a 
special  explanatory  charge,  is  the  proper 
recourse  In  such  a  case,— most  generally 
the  latter.  And  the  fact  that  the  replica- 
tion Is  double  is  not  an  available  defect, 
tinder  our  system  of  pleading.  The  circuit 
court  erred  hi  sustaining  the  demurrer  to 
plaintiff's  first  replication. 

It  is  contended  for  appellee  that,  if  the 
circuit  court  erred  in  the  ruling  noted 
above,  It  was  error  without  injury;  for 
under  their  replication,  as  amended,  the 
plaintiffs  got  in  all  the  testimony  alike  of 
alleged  admissions  and  promises.  We 
cannot  know  this.  Under  the  court's  rul- 
ing on  the  demurrer,  it  would  have  been 
improper,  if  not  dlsrespecttnl,  in  plaintiffs 
to  offer  testimony  of  acknowledgments  of 
liability  made  by  defendant  after  suit 
brought.  It  is  not  affirmatively  shown 
they  had  no  such  testimony.  When  error 
is  shown,  Injury  is  presumed,  unless  the 
contrary  is  afiBrmatively  and  clearly 
proved.  1  Brick.  Dig. p.  780,  §  100;  8  Brick. 
Dig.  p.  406,  §§  25,  26. 

But  there  Is  another  reason  why  the 
doctrine  of  error  without  injury  should 
not  be  applied  in  this  case.  The  record 
before  us  shows  that  there  was  a  conflict 
in  the  testimony  whether  or  not  a  certain 
conversation  which  one  of  the  plaintiffs 
had  with  the  defendant,  relating  to  the 
subject  of  tbis  suit,  took  place  before  or 
after  the  suit  was  brought.  It  follows 
tiiat  the  court's  ruling  oh  the  demurrer 
laid  down  a  rule  which  may  have  mate- 
rially affected  the  finding  of  the  Jury  on 
that  disputed  question  of  fact.  It  denied 
to  them  all  right  to  consider  any  evidence 
of  defendant's  alleged  acknowledgment.  If 
they  failed  to  find  that  the  conversation 
in  which  the  acknowledgment  is  alleged 
to  have  been  made  occurred  before  the  suit 
was  brought. 

The  executions  in  favor  of  other  plain- 
tiffs against  the  Hallway  Construction  & 
Land  Company,  and  the  returns  on  them, 
were  improperly  admitted,  even  for  the 
limited  purpose  to  which  they  were  re- 
stricted. They  were  prima  facie  irrele- 
vant, and  there  is  nothing  shown  in  the 
record  to  overcome  that  prima  fitc/e  in- 


tendment. It  is  not  perceived  that  th^ 
could  shed  any  light  on  the  inquiry, 
whether  the  alleged  conversation  took 
place  before  or  after  the  present  suit  was 
brought. 
Reversed  and  remanded. 


(8»  Ala.  191) 
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'Supreme  Court  of  Alabama.    April  15,  1890.) 

rsLEOBAPH  Companies— Failure  to  Delivsk 
Messages — Pleading. 
.  In  an  action  against  a  telesfraph  company 
fui  failure  to  deliver  a  message,  where  it  appears 
that  the  message  was  signed  and  delivered  to  de- 
fendant by  plaintiff's  brokers,  so  that  the  legal  ti- 
tle to  the  contract  closed  by  such  message  was  in 
them,  It  is  proper  to  allow  an  amendment  to  the 
complaint  making  it  the  suit  of  such  brokers  to 
the  use  of  plaintiff. 

2.  When  an  amendment  to  a  complaint  relates 
to  the  commencement  of  the  action,  and  no  nevr 
matter  or  claim  is  Introduced  thereby,  the  statute 
of  limitations  ceases  to  run  at  the  filing  of  the  orig- 
inal complaint. 

8.  The  testimony  of  the  operator  in  charge  of 
defendant's  x>iBce,  from  which  a  telegram  was 
sent,  that  he  sent  away  all  the  papers  found  there 
shortly  after  the  telegram  was  sent,  and  that  he 
has  been  informed  that  they  were  destroyed,  is  not 
competent  to  show  the  destruction  of  the  telegram 
for  the  purpose  of  admitting  parol  evidence  of  its 
contents. 

4.  Proof  of  the  testimony  of  a  witness  beyond 
the  jurisdiction  of  the  court,  in  answer  to  inter- 
rogatories, is  not  admissible  where  it  is  not  shown 
that  his  deposition  was  used  on  a  former  trial,  or 
that  defendant  had  notice  of  the  filing  of  the  in- 
terrogatories, or  was  called  on  to  cross-examine 
the  'mtness. 

6.  Astipulation  that  the  telegraph  company 
shall  not  be  liable  for  failure  to  deliver  a  message 
in  a  greater  sum  than  that  paid  for  the  service  is 
void,  as  the  company  cannot  contract  to  limit  its 
liability  for  its  own  negligence. 

6.  The  telegraph  company  is  liable  for  the 
damages  directly  arising  from  Its  failure  to  deliv- 
er a  message  directing  plaintifTs  brokers  to  sell  a 
quantity  of  cotton  on  his  account  for  delivery  at 
specified  times,  though  the  message  was  in  cipher, 
and  the  company  was  not  informed  of  its  con- 
tents, nor  of  the  fact  of  plaintiff's  prior  purchase 
of  the  same  quantity  of  cotton  to  be  delivered  at 
the  same  time.    Sohekville,  J.,  dissenting. 

7.  As  affecting  the  telegraph  company's  lia- 
bility, it  is  immaterial  whether  or  not  any  con- 
tractual relations  existed  between  plaintiff  and  the 
persons  to  whom  the  directions  contained  in  the 
telegram  were  addressed. 

Appeal  from  circnlt  court,  Lee  county; 
J.  M.  Cabmichael,  Judge. 

This  action  was  broughtbyH.  L.  Dangh- 
try  against  the  appellant  corporation  to 
recover  damages  for  its  failure  to  forward 
a  telegram  within  a  reasonable  time,  and 
was  commenced  on  February  4, 1881.  The 
message  was  sent  from  Opellka,  Ala.,  Jan- 
uary 6, 1881,  addressed  to  Lehman  Bros., 
New  York,  and  In  these  words :  "  Socket, 
Daughtry.to  cover,  bottomed,  Incendiary, 
bouncer,  incarnate."  This  message  was 
explained  to  mean,  "Sell  on  account  ol 
Daughtry,  to  cover,  100  June,  200  May," 
and  was  an  instruction  to  them  (Lehmaa 
Bros.)  to  sell  300  bales  of  cotton  on  hia 
account.  The  message  was  sent  for  plain- 
tiff by  Renfro  Bros.,  but  in  their  own 
name;  and  during  the  trial,  as  the  bill  ol 
exceptions  shows,  on  this  fact  appearing, 
the  court  allowed  the  plaintiffs  to  amencl 
the  summons  and  complaint  by  addlns 


Digitized  by 


Google 


Ala.) 


AMERICAN  UNION  TEL".  CO.  t>.  DAUGHTRT. 


661 


the  names  et  the  surviving  partners  of 
that  arm,  suing  for  his  use.  The  defend- 
ant objected,  and  excepted  to  the  allow- 
ance of  the  amendment,  and  pleaded  the 
statute  of  limitations  of  six  years  to  the 
complaint  as  amended,  to  which  plea  a 
demurrer  was  sustained.  The  complaint 
contained  seven  counts,  to  which  a  de- 
murrer was  interposed,  assigning  nine 
grounds  or  causes  of  demurrer,  which 
•were,  in  substance,  (1)  that  no  contract 
between  plaintifi  and  defendant  was 
shown;  (2)  thatthe  message  was  in  cipher, 
and  unintelligible,  and  its  meaning  was 
not  explained  to  the  receiving  operator ; 
^3)  that  the  message  was  part  of  a  gam- 
bling contract,  which  was  illegal  and 
void,  no  actual  sale  of  cotton  being  con- 
templated or  intended,  bnt  only  the  pay- 
ment of  the  difference  in  price.  The  court 
overruled  the  demurrer,  and  the  defendant 
then  pleaded  (1)  the  general  issue,  on 
which  issue  was  Joined;  (2)  "that  the  con- 
tract made  by  the  defendant  with  Kenfro 
Bros,  was  that  defendant  was  not  to  be 
liable  for  damages  from  any  failure  tu 
transmit  or  deliver,  or  from  any  error  In 
the  transmission  or  delivery,  of  an  unre- 
peated  message,  but,  to  guard  against  er- 
rors, the  company  will  repeat  back  any 
telegram  for  an  extra  payment,  or  one- 
half  of  the  r^ular  rate,  and  in  that  case  it 
Is  not  to  be  liable  for  damages  beyond 
fifty  times  the  amount  paid  for  sending 
and  repeating  the  telegram,  and  defend- 
ant avers  that  In  this  case  there  was  not 
any  amount  paid  for  repeating  said  tele- 
gram, and  the  same  was  not  offered  to 
be  sent  as  a  repeated  telegram."  To 
this  plea  the  court  sustained  a  demurrer. 
The  defendant  also  pleaded  (8)  tha  t  the  mes- 
sage was  in  cipher,  was  not  intelligible, 
and  was  not  explained  to  the  operiator; 
and  to  this  plea,  also,  the  court  sustained 
a  demurrer. 

The  telegram  was  not  produced  on  the 
trial,  but  proof  of  its  loss  was  made  as  fol- 
lows :  J.  H. Purnell,  themanager  in  charge 
of  the  Western  Union  Telegraph  Company 
at  Opelika,  testified  that  his  company 
succeefled  to  the  business  of  the  American 
Union  Telegraph Company,lnOctober,1881, 
and  he  had  been  in  charge  of  the  office  at 
Opelika  ever  since;  that  all  the  papers  on 
file  when  he  took  charge  of  the  office  were 
sent  by  bim  to  Mobile,  whence,  as  he  aft- 
erwards learned,  they  were  shipped  to  New 
York,  and  there  sold  to  a  paper-mill,  and 
ground  Into  pulp ;  that  he  had  never  seen 
said  telegram,  and  did  not  know  that  it 
was  among  the  papers  so  sent  off  ajid  de- 
stroyed. To  the  admission  of  each  part 
of  this  evidence  the  defendant  objected 
and  excepted.  John  M.  Chilton,  plaintiff's 
attorney,  testified,  as  a  witness  in  plain- 
tiff's behalf,  that  he  did  not  personally 
know  who  was  the  defendant's  operator 
at  Opelika  in  January,  1881,  and  he  was 
then  asked'  "Was  the  testimony  of  said 
operator  ever  taken  by  interrogatories  In 
this  case?"  The  defendant  objected  to 
this  question  as  calling  for  illegal  and  ir- 
relevant testimony,  and  excepted  to  the 
overrallng  of  Its  objection  by  the  court. 
The  witness  then  stated  "  that  said  testi- 
mony was  taken  by  Interrogatories ;  that 
the  operator  at  that  time,  Elmore  Culp, 


according  to  his  best  recollection,  resid- 
ed at  that  time  in  West  Point,  6a.,  and 
affidavit  was  made  to  that  effect  at  the 
time  of  filing  the  interrogatories  to  him ; 
that  he  filed  the  interrogatories  to  said 
Culp,  and  attached  to  them  a  copy  of  the 
telegram  as  set  out  In  the  complaint ;  and 
that  said  interrogatories,  and  the  testi- 
mony of  said  Culp  thereon,  had  been  lost, 
and  could  not  be  found  after  diligent 
search. "  The  witness  further  stated  that 
he  "remembered  the  testimony  of  said 
Culp,  substantially, "  and  that  it  was  to 
this  effect;  "That  he  was  the  defendant's 
operator  at  Opelika  on  the  6th  January, 
1881,  and  received  the  original  telegram, 
of  which  the  copy  attached  to  the  inter- 
rogatories was  correct,  and  forwarded 
the  same  by  way  of  Montgomery;  that 
he  received  from  the  operator  at  Mont- 
gomery an  acknowledgment  of  the  receipt 
thereof,  indicated  by  the  letters  '  O  K ; ' 
that  he  afterwards  tried  to  trace  said 
telegram,  but  could  not  trace  it  beyond 
Montgomery. "  The  defendant  moved  to 
exclude  each  and  every  portion  of  this 
testimony  from  the  jury,  but  the  court 
overruled  its  motion,  refused  to  exclude 
the  same,  and  the  defendant  thereupon 
duly  excepted. 

Among  the  numerous  charges  requested 
by  the  defendant,  in  writing,  were  the  fol- 
lowing: "(l)If  the  jury  believe  the  evi- 
dence, they  must  find  for  the  defendant. 

(2)  If  the  Jury  believe  the  evidence,  they 
cannot  find  for  the  plaintiff  for  more  than 
the  price  paid  for  sending  the  telegram. 

(3)  Under  the  evidence  in  this  case,  Renfro 
Bros,  were  not  the  agents  of  the  plaintiff, 
bnt  were  brokers  through  whom  he  made 
his  contracts,  to  whom  he  was  liable  for 
any  loss  he  sustained,  and  from  whom  he 
was  to  receive  any  profits  arising  from 
the  transactions  in  cotton  with  them.  (4) 
Under  the  evidence  in  this  case,  there  were 
no  contractual  relations  between  plaintiff 
and  Lehman  Bros.  They  were  not  his 
agents  or  brokers,  and  owed  him  no  duty 
to  act  on  his  telegram.  (6)  Under  the  evi- 
dence in  this  case  the  right  to  recover 
special  damages  arising  from  a  failure  to 
cover  any  contracts  which  plaintiff  had  on 
hand  on  the  6th  January,  1881,  Is  barred  by 
the  statute  of  limitations  of  six  years.  (7) 
Under  the  evidence  in  this  case  the  plain  tin 
is  not  entitled  to  recover  anything  except 
the  price  of  the  telegrram,  and  such  dam- 
ages as  would  naturally  result  from  a 
breach  of  the  contract  whereby  It  agreed 
to  deliver  said  telegram  to  Lehman  Bros, 
in  New  York. "  The  court  refused  to  give 
each  of  these  charges  as  asked,  and  the  de- 
fendant reserved  an  exception  to  each  re- 
fusal. 

There  were  44  assignments  of  error,  and 
they  embraced  all  the  adverse  rulings  of 
the  court  on  the  pleadings  and  evidence, 
charges  given,  end  the  retusaJ  of  charges 
asked  to  be  given. 

Jones  ■£  FnlkDer,A.  4k  R.  B.  Baraes,  and 
Gajriord  B.  Clark,  for  appellant.  J.  M.  CbU- 
ton,  tor  appellee. 

Clopton,  J.  It  having  appeared  during 
the  course  of  the  ti-iaJ  that  the  legal  title 
to  the  contract  was  in  Renfro  Bros.,  the 
brokers  of  H.  L.  Daughtry,  by  reason  ot 
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having  signed  In  their  own  names,  and  de- 
livered to  defendant  for  transmiSBioii,  the 
telegram  set  forth  In  the  complalot,  an 
amendment  making  It  the  suit  of  the  sur- 
viving partners  of  Renfro  Bros,  for  the 
use  of  Daughtry,  in  whose  name  it  was 
originally  commenced,  was  proper.  Har- 
ris V.  Plant,  81  Ala.  639.  The  amendment, 
when  allowed,  related  to  the  commence- 
ment of  the  salt;  and,  no  new  matter  or 
claim  being  Introduced,  the  statute  of  lim- 
itations ran  only  to  the  filing  of  the  orig- 
inal complaint.  Evans  v.  Richardson,  76 
Ala.  329. 

As  In  cases  of  other  writings,  proof  of 
the  loss  of  a  telegram  is  a  prerequisite  to 
the  admission  of  secondary  evidence  of  its 
contents.  Whilden  v.  Bank,  64  Ala.  1. 
Ordinarily  the  declarations  of  the  person 
who  last  had  possession  of  a  writing 
are  not  receivable  as  evidence  of  its  loss 
if  he  be  alive,  and  In  the  Jurisdiction  of  the 
court.  There  are  cases  In  which  the  decla- 
rations of  a  person  to  whom  It  was  last 
traced,  to  the  effect  thit  he  did  not  have 
the  Instrument,  or  to  whom  he  had  deliv- 
ered It,  have  been  received  for  the  purpose 
of  showing  that  the  party  had  prosecuted 
a  diligent  search.  Reg.  v.  Kenllworth,  58 
E.  C.  L.  642.  Though,  as  the  sufficiency  of 
the  preliminary  proofls  for  the  court.  It  may 
not  be  necessary  to  preserve  the  strict  rule 
between  direct  and  hearsay  evidence,  it  Is 
notso  far  relaxed  as  to  admit  hearsay  evi- 
dence to  show  the  fact  of  search,  or  the  de- 
struction of  the  writing  by  the  declarant.  1 
Whart.  Ev.  §  150.  It  was  not  competent 
to  alio  w  the  witness  Pumell  to  testify,  from 
information  received  from  others,  that  the 

Sapers  of  defendant  had  been  sent  from 
[oblle  to  New  York,  and  sold  to  a  paper- 
mill.  In  1  Ureenl.  Ev.  §  163,  the  rule  as  to 
proof  of  the  testimony  of  a  witness  given 
on  a  former  trial  Is  stated  a«  follows: 
"Where  the  testimony  was  given  under 
oath  In  a  Judicial  proceeding  In  which  the 
adverse  litigant  was  a  party,  and  where  he 
had  the  power  to  cross-examine,  and  was 
legally  called  upon  so  to  do,  the  great  and 
ordinary  test  of  truth  belngnolonger  want- 
ing, the  testimony  so  given  Is  admitted 
after  the  decease  of  the  witness  In  any  sub- 
sequent suit  between  the  same  parties.  It 
Is  also  received  If  the  witness,  though  not 
dead.  Is  out  of  the  Jurisdiction,  or  cannot 
befonnd  after  diligent  search,  or  is  Insane 
or  sick,  and  unable  to  testify,  or  has  been 
summoned  but  appears  to  have  been  Icept 
away  by  the  adverse  party."  That  the 
witness  was  examined  under  oath  in  a 
Judicial  proceeding,  and  that  the  opposite 
party  had  an  opportunity,  and  was  legally 
called  upon,  to  cross-examine,  are  essen- 
tial requisites  to  admissibility.  It  sufii- 
ciently  appears  that  the  witness  Gulp  was 
beyond  the  Jurisdiction  of  the  cOurt,  that 
interrogatories  were  filed,  and  an  affi- 
davit of  his  non-residence  made,  and  that 
bis  answers'  to  the  Interrogatories  were 
taken ;  bnt  it  is  not  shown  that  his  depo- 
sition was  used  in  evidence  on  the  former 
trial,  or  that  defendant  had  notice  of  the 
filing  of  the  Interrogatories,  or  was  called 
upon  to  cross-examine. 

The  second  plea  of  defendant  sets  up 
that  by  the  contract  for  the  transmission 
of  the  message,  defendant  was  not  to  be 


liable  for  damages  from  any  failure  to 
transmit  or  deliver,  or  from  any  error  in 
the  transmission  or  delivery,  of  an  unre- 
peated  roessag:e,  and  to  guard  against  er- 
rors would  repeat  any  telegram  fur  extra 
payment,  or  one-half  the  regular  rate,  and 
in  such  case  not  to  be  liable  for  damages 
beyond  50  times  the  amount  received  for 
sending  and  repeating  the  telegram,  and 
that  the  telegram  in  question  was  not  re- 
peated. In  Telegraph  Co.  v.  Way,  83  Ala. 
642,  4  South.  Rep.  844,  we  held  that  a  tele- 
graph company  cannot  ccmtract  to  he  ab- 
solved from  due  care  and  diligence  in  the 
transmission  and  delivery  of  telegrams  to 
a  point  of  destination  on  its  own  line,  or 
for  exemption  from  liability  for  the  negli- 
gence of  its  own  agents,  and  that  terms 
and  conditions  similar  to  those  set  up  in 
the  plea  are  limited  to  cases  where  the 
negligence  of  the  company  is  not, the  cause 
of  delay  or  non-delivery.  The  plea  Is  de- 
fective in  falling  to  aver  facts  which  bring 
the  case  within  the  scope  of  exemption. 

On  the  former  appeal  in  th's  case  the 
several  grounds  of  demurrer  to  the  com- 
plaint now  presented  forconsideration,  ex- 
cept two  Interposed  after  the  case  was  re- 
manded, were  fully  considered,  and  held 
not  to  be  well  taken.  The  question  relat- 
ing to  the  liability  of  thn  telegraph  com- 
pany for  failure  to  transmit  and  deliver  in 
due  time  a  message  in  cipher,  which  was 
not  explained  to  the  operator,  then  pre- 
sented by  demurrer  alone.  Is  now  raised 
by  both  demurrer  and  charges.  The  court 
held  when  the  case  was  former'y  before  us 
that,  though  the  message  was  In  cipher, 
and  its  contents  or  Importance  were  not 
communicated  to  the  operator,  If  the  com- 
pany received  and  agreed  to  transmit  and 
deliver  It,  and  failed  to  do  bo  in  conse- 
quence of  the  fault  orneglect  of  Its  agents. 
It  is  liable  for  the  damages  naturally  and 
proximately  resulting  therefrom,  but  not 
for  damages  arising  from  special,  collat- 
eral circumstancesnotcommunlcated,  and 
In  reference  to  which  the  parties  are  not 
presumed  to  have  contracted.  Daughtry 
V.  Telegraph  Co.,  75  Ala.  168.  This  ques- 
tion was  subsequently  reconsidered  in  Tel- 
egraph Co.  V.  Way,  supra,  and  the  rule  de- 
clared in  the  former  case  reafflrme<1.  We 
see  no  reason  for  departure  from  the  rul- 
ing. But  it  is  insisted  that  defendant's 
prior  purchase  of  800  bales  of  cotton, — 200 
to  be  delivered  in  May  and  100  in  June, 
1881,  are  special  circumstances  not  com- 
municated. The  telegram,  as  translated, 
is:  "Sell  on  account  of  Daughtry,  to 
cover,  100  June,  200  May. "  This  was  a  di- 
rection to  cover  the  previous  contracts  of 
purchase  of  cotton  to  be  delivered  In  the 
same  months,  and  was  equivalent  to  a  di- 
rection to  sell  the  cotton  previously  pur- 
chased. It  was  so  construed  on  the  former 
appeal,  and  ruled  that  the  natural  and 
proximate  damages  were  the  depreciation 
In  the  market  price  of  cotton  between  the 
times  of  the  direction  to  itell  and  the  act- 
ual sale,  a  few  days  thereafter.  All  the 
rulings  of  the  court  with  respect  to  the 
measure  of  damages  are  In  accord  with 
these  principles,  except  the  refusal  to  give 
the  charge  requested  by  the  defendant,  to 
the  effect  that  plaintiff  is  not  entitled  to 
recover  any  amount  except  the  price  of  the 
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tel^ram,  and  such  damages  as  naturally 
aroae  trom  a  breach  of  the  contract.  The 
refuBal  to  give  this  charge  can  be  Justifled 
only  on  the  ground  that,  the  case  warrant- 
ed the  Jury  in  allowing  exemplary  dam- 
ages. There  Is  no  evidence  of  wanton  or 
willful  negligence,  or  negligence  so  gross 
as  to  evince  an  entire  want  of  care.  Not 
being  a  case  for  the  allowance  of  exem- 
plary damage,  plaintiff  Is  entitled  to  re- 
cover only  the  actual  damages  sustained. 

It  is  shown  that  Renfro  Bros,  were  the 
brokers  of  Daugbtry,  and  that  Lehman 
Bros.,  to  whom  the  vulegram  was  ad- 
dressed, were  their  correspondents,  and 
members  of  the  Cotton  Exchange  in  New 
¥ork.  Whether  Lehman  Bros,  were  the 
brokers  of  Daugbtry,  or  whether  there 
were  any  contractual  relations  between 
them.lslmmaterlal.  The  liability  of  the  de- 
fendant is  not  affected  by  the  character  of 
tiieir  relations,  or  by  the  want  of  con- 
tractual relations.  The  several  charges  in 
reference  to  this  questiun  were  abstract 
and  properly  refused. 

The  other  assigrnments  of  error  have  n  t 
been  pressed  in  argument,  and  it  is  unnec- 
essary to  consider  them. 

Reversed  and  reminded. 

SoBiBBTiLLE,  J.  .  ^issent  from  so  much 
of  the  opinion  of  a  majority  of  the  court 
In  this  case  as  relates  to  the  damages  re- 
coverable for  the  failure  to  transmit  and 
deliver  dphor  telegrams.  I  think  the 
sound  rule  is  to  limit  the  measure  of  dam- 
ages in  these  cases  to  such  as  are  nominal, 
or,  at  most,  the  price  paid  for  sending  the 
message.  The  reason  and  au thorities  in 
support  of  this  conclusion  are  fully  dis- 
cussed in  my  dissenting  opinion  in  Tele- 
graph Co.  V.  Way.  83  Ala. 662-666,  4  South. 
Hep.  844. 

(»  Al».  tit)  

Ohmeb  et  hJ.  t.  Boybb. 
(Bupreme  Court  0/  Alabama.    April  28,  1890.) 

DKED    or  TBUST— PABOL  EVIDENCE   OT  00R8ID- 
EBATIOK— SUBBO0ATION. 

1.  A  bUBbaiid,  by  deed  of  trust,  gave  a  life- 
estate  Id  lands  to  bis  wife,  with  full  rif^tat  to  tbe 
tents  and  profits,  and  provided  that  at  her  death, 
if  he  were  then  dead,  one-half  of  the  lands  "shall 
Inure  to  and  belong  to  my  devisees,  and,in  defaultof 
devisees,  to  the  heirs  at  law  "of  his  wife,  "and  the 
remaining  half  shall  inure  and  belong  to  the  dev- 
isees, and,  in  defaqlt  of  devisees,  to  the  heirs  at 
law  "  of  tbe  grantor.  The  grantor  died  intestate, 
and  afterwards  his  wife  died,  tiaving  willed  all  her 
property  equally  to  the  three  defendants.  Held, 
that  plaintiff,  tbe  niece  and  heir  at  law  of  the  hus- 
band, and  defendants  were  tenants  in  common,  the 
former  owning  a  one-half  interest,  and  tbe  latter  a 
one-sixth  interest  each. 

2.  Where  a  deed  of  trust  of  lands  from  a  hus- 
band to  his  wife  is  recited  to  be  for  a  valuable  con- 
sideration, parol  evidence  is  Inadmissible,  in  a 
contest  between  the  heirs  of  tbe  former  and  the 
devisees  of  the  latter,  to  show  that  no  such  con- 
sideration was  actually  paid. 

8.  The  wife  having  paid  a  balance  due  on  a 
mortgage  of  the  whole  tract  execnted  by  the  hus- 
band and  wife  for  bis  debt,  her  devisees  are  enti- 
tled, as  against  his  heir,  to  be  subrogated  to  the 
right  of  the  mortgagee  to  the  extent  of  the  amount 
so  paid. 

Appeal  trom  city  court  of  Montgomery ; 
T.  M.  Abrinoton,  Judge. 

Moore  &  Ftndloy,  for  appellants.  Jobn 
Oindrat  Winter,  for  appellee. 


SoKEBviLLE,  J.  The  bill  was  filed  by 
tbe  appellee,  claiming  an  undivided  half 
Interest  in  the  lands  in  controversy,  as  a 
tenant  In  common  with  the  defendants, 
who  are  alleged  to  own  the  other  undi- 
vided half  interest,  in  three  shares  of  one- 
sixth  each.  Tbe  complainant  claims  title 
as  tbe  niece  and  sole  heir  of  Joseph  Bihler, 
deceased,  the  original  owner,  who  died  In 
February,  1876.  The  defendants  claim 
title  through  Theresa  Blbler,  the  wife  of 
Joseph  Bihler,  and  as  devisees  under  her 
last  will,  they  being  her  brother  and  two 
Bisters.  The  title  of  Mrs.  Bihler  was  de- 
rived from  her  husband,  under  a  deed  of 
trust  executed  by  him  to  one  Scheusler, 
and  bearing  date  March  10, 1870.  This  In- 
strument conveyed  to  the  wife  a  life-estate 
in  the  lands,  (then  subject  to  a  recorded 
mortgage  to  which  the  deed  made  no  al- 
lusion,) with  full  right  to  the  rents.  In- 
come, and  profits  thereof  for  her  support 
and  maintenance  during  her  natural  life, 
and  thereupon  as  follows:  That  "said 
property  shall,  upon  the  death  of  said 
Theresa  Bihler,  should  1  then  be  living. 
Inure  to  my  own  use  and  benefit;  and, 
should  I  then  be  dead,  then  the  same  shall 
be  divided,  and  one-half  of  the  same  shall 
inure  to  and  belong  to  my  devisees,  and, 
in  default  of  devisees,  to  the  heirs  at  law 
of  thesaid  Theresa  Bihler, and  the  remain- 
ing half  shall  inure  and  belong  to  the  dev- 
isees, and,  in  default  of  devisees,  to  the 
heirs  at  law  of  me,  the  said  Joseph  Bih- 
ler." Inasmuch  as  the  grantor  In  this 
deed  died  prior  to  his  wife,  Theresa,  and 
she  made  a  will  leaving  all  her  property, 
real  and  personal,  to  the  defendants  as  her 
devisees,  thus  exercising  tbe  power  of  ap- 
pointment conferred  on  her  by  her  hus- 
band, no  reasonable  doubt  can  exist  as  to 
the  proper  construction  of  tbe  deed,  or  the 
consequent  atatua  of  the  title.  The  defend- 
ants acquired,  as  tenants  In  common,  an 
undivided  half  interest  In  the  property, 
subject  to  the  existing  mortgage  incnm- 
brance,  holding  as  devisees  of  Mrs.  Bihler. 
The  complainant  took  theotlierundivided 
half  interest,  as  sole  heir  of  Joseph  Bihler, 
he  having  made  no  will,  subject  only  to 
the  mortgage  then  existing  <in  it.  Code 
18S6,  §  182i>;  Gosson  v.  Ladd,  77  Ala.  223. 
The  mortgage  of  the  lands,  above  alluded 
to,  was  executed  to  the  Montgomery  Mut- 
ual Building  Association  by  Joseph  Bihler 
and  Mrs.  Theresa  Bihler,  on  April  30, 1860, 
to  secure  a  debt  due  by  Joseph  Bihler  to 
the  mortgagee,  for  114,000.  This  incum- 
brance. It  is  important  to  emphasize,  was 
prior  to  the  deed  of  trust  under  which 
Mrs.  Bihler  and  her  devisees  claim,  and,  of 
course,  superior  to  any  claim  on  the  part 
of  the  grantor's  heirs,  including  the  title 
of  the  complainant. 

The  main  point  of  contention  In  this  case 
arises  from  the  payment  of  this  incum- 
brance by  Mrs.  Bihler  during  her  life-time, 
and  the  attempt  of  the  defendants,  by 
cross-bill  In  this  suit,  to  set  up  the  right 
of  subrogation  under  It  by  claiming  the 
benefit  of  its  equitable  assignment.  The 
bill  itself  prays  for  the  sale  of  the  land  on 
the  ground  that  It  cannot  be  equitably 
divided  among  the  Joint  owners  without 
such  sale,  which  is  now  made  the  basis  of 
chancery  Jurisdiction   by  statute.    Code 
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1886,  S  8262.  It  also  prays  for  the  removal 
of  the  administration  of  Mrs.  Bihler's  es- 
tate from  the  probate  to  the  chancery 
court  for  settlement.  The  chancellor  ad- 
Judged  the  complainant  to  be  entitled  to 
the  relief  prayed,  but  disallowed  the  de- 
fendant's claim  of  subrogation  under  the 
mortgaKB.  There  is  no  controversy  about 
the  fact  that  the  mortgage  debt,  to  the 
extent  of  a  remaining  balance  of  some- 
thing over  $1,700,  was  paid  by  Mrs.  Bihler, 
prior  to  and  in  November,  1883.  The  mode 
of  its  payment  was  by  surrendering  pos- 
session of  the  premises  to  the  agent  of  the 
mortgagee,  who  collected  the  rents  accru- 
ing, and  applied  them  to  the  satisfaction 
of  the  mortgage  debt.  This  was  done  un- 
der the  compulsion  of  a  foreclosure  suit  in 
which  a  decree  bad  been  i-endered  by  the 
chancery  court  in  favor  of  the  mortgagee. 
It  is  insisted  that  there  can  be  no  just 
claim  to  subrogation,  or,  what  is  the  same 
thing,  to  the  benefit  of  the  mortgage,  by 
way  of  equitable  assignment,  because  the 
deed  of  trust  conveying  the  life-estate  to 
Mrs.  Bihler  was  not  based  on  a  valuable 
consideration,  but  was  a  mere  deed  of  gift, 
without  covenants  of  warranty.  We 
think  there  can  be  no  doubt  of  the  fact 
that  the  only  valuable  consideration  re- 
cited in  the  deed,  additional  to  that  of  the 
good  consideration  of  love  and  affection. 
Is  merely  nominal,  as  compared  with  the 
real  value  of  the  property.  The  recital  of 
a  valuable  consideration  in  a  deed,  al- 
though nominal,  estops  the  grantor,  and 
those  holding  under  him,  from  alleging 
that  it  was  executed  without  any  consid- 
eration.' Parol  evidence  is  not  admissible 
to  qualify  the  extent  of  the  title  conferred, 
or  to  otherwise  vary  the  legal  effect  of  a 
deed,  by  attacking  the  consideration,  even 
though  nominal.  In  other  words,  the 
operation  of  the  Instrument  as  to  the  in- 
terest orestate  purporting  to  be  conveyed 
cannot  be  affected  by  oral  evidence  of  an- 
other or  a  dlftereut  consideration.  Rail- 
road Co.  V.  Wilkinson,  72  Ala.  286;  3  Brick. 
Dig.  p.  299,  S  41 ;  Draper  v.  Shoot,  69  Amer. 
Dec.  462.  The  recital  of  a  nominal  consid- 
eration has  been  held  sufficient,  as  between 
the  parties,  to  prevent  a  resulting  trust, 
and  to  confirm  the  title  In  the  feoffee. 
Jackson  v.  Cleveland,  90  Amer.  Dec.  266, 
270,  note;  Sand.  Uses  &  Trusts,  SS4,  835. 
As  forcibly  observed  by  Cabrll,  J.,  In 
Harvey  v.  Alexander,  1  Rand.  (Va.)  219, 
*  this  is  not  the  case  of  a  deed  purporting 
to  be  for  good  consideration  only.  It  is 
In  express  terms  for  valuable  as  well  as  for 
good  consideration.  It  Is  true  that  the 
valuable  consideratloD  expressed  is  only 
one  dollar.  But  one  dollar,  viewed  as  a 
consideration,  is  [between  the  parties]  as 
much  a  valuable  consideration  as  a  million 
of  dollars."  And  we  accordingly  hold 
that  parol  evidence  is  inadmissible,  in  the 
absence  of  fraud  or  mistake,  to  show  in 
this  case  the  falsity  of  the  recital.  2  Pom. 
Eq.  .Tur.  S  1035,  note  1 ;  Squire  v.  Harder, 
1  Paige,  494.  The  evidence  offered  for  this 
purpose  should  have  been  excluded.  It 
was  competent  to  show  that  a  less  sum 
than  that  recited  was  in  fact  paid,  but 
not  that  nothing  was  paid,  or  that  there 
was  no  consideration  whatever  for  the 
deed,  which  wan  an  executed  not  an  exec- 


utory contract,  in  any  manner  requiring 
the  aid  of  a  court  of  chancery  to  perfect 
the  grantee's  rights  under  it.  A  different 
rule  would  of  course  prevail  if  the  deed 
was  assailed  for  fraud  by  a  creditor  of  the 
grantor.    Myers  v.  Peek.  2  Ala.  648. 

The  rights  of  the  parties  to  this  suit 
must  be  governed  by  the  rights  of  the  re- 
spective parties  nnder  whom  they  claim ; 
for  an  equity  of  this  kind  once  attaching 
will  follow  the  property  in  its  various 
devolutions  of  title  in  the  hands  of  heirs, 
devisees,  or  even  purchasers  for  value 
with  notice.  8  Pom.  Eq.  Jur.  §  1235.  This 
being  so,  the  only  inquiry  is  whether  Mrs. 
Bihler  could  have  claimed  the  benefit  of 
the  mortgage,  as  equitable  assignee, 
against  her  husband's  interest  in  the 
property,  had  she  paid  it  during  his  life- 
time. She  was  a  tenant  for  life  in  the 
mortgagor's  equity  of  redemption,  her 
husband,  as  owner,  having  conveyed  to 
her  such  estate  subsequent  to  the  execu- 
tion of  the  mortgage,  with  remainder  of 
an  undivided  half  interest  to  her  heirs  or 
devisees,  with  a  reversion  of  the  other 
half  reserved  to  himself,  and  a  contingent 
remainder  to  his  own  heirs  or  devisees,  in 
the  event  of  his  death  before  the  termina- 
tion of  the  life-estate.  It  seems  to  us 
that  Mrs.  Bihler  had  an  undoubted  right 
to  redeem  the  property  from  the  mortga- 
gee, she  being  the  assignee  of  the  equity  of 
redemption.  Any  person  having  a  par- 
tial interest  in  the  premises,  and  whose 
rights  would  be  prejudiced  by  a  foreclos- 
ure of  a  mortgage,  has  a  right  to  redeem 
the  mortgaged  premises  by  paying  the  en- 
tire debt.  This  principle  has  been  held  to 
Include  persons  having  an  estate  in  land 
as  tenants  for  life,  as  dowress,  heirs,  devi- 
sees, grantees,  and  tenants  in  common.  It 
without  doubt  embraces  a  tenant  for  life 
whose  estate  Is  derived  immedintely  from 
the  mortgagor,  as  in  this  case.  Id.  § 
1220, and  note;  Buttsv.Broughton,72Ala. 
294;  Har.  Subr.  §§  6!)2-«97.  Having  the 
right  to  redeem,  did  she  become  the  equi- 
table assignee  of  the  mortgage,  on  the 
principle  of  subrogation,  a  doctrine  which 
is  not  dependent  on  contract,  bat  is  the 
creature  of  equity  designed  for  the  promo- 
tion of  Justice?  "The  rule,"  says  Mr.  Pom- 
eroy,  (2  Eq.  J  ur.  §  799) "  Is  well  settled  that 
when  a  lite  tenant,  or  any  other  person 
having  a  partial  interest  only  in  the  in- 
heritance orln  the  land,  pays  off  a  vharge, 
mortgage,  or  incumbrance  on  the  entire 
premises,  he  is  presumed  to  do  so  for  his 
own  benefit.  The  Hen  is  not  discharged, 
unless  he  intentionally  release  it.  He  can 
always  keep  the  incumbrance  alive  for  his 
own  protection  and  reimbursement.  Hia 
intention  to  do  so  will  be  presumed,  even 
though  he  has  taken  no  assignment.  In 
fact  his  payment  constitutes  him  an  equi- 
table assignee. "  Aud again:  "In general," 
he  observes,  "  when  any  person  having  a 
subsequent  interest  In  the  premises,  and 
who  is  therefore  entitled  to  redeem  for  the 
purpose  of  protecting  such  interest,  and 
who  is  not  the  principal  debtor  primarily 
and  absolutely  liable  for  the  mortgage 
debt,  pays  off  the  mortgage,  he  thereby 
becomes  an  equitable  assignee  thereof,  and 
may  keep  alive  and  enforce  the  lien  so  fui 
as  may  be  necessary  In  equity  for  bis  own 


Digitized  by 


Google 


Ala.) 


OHMER  9.  BOYEB. 


666 


benefit;  be  Is  sobrogated  to  the  rights  of 
the  mortgagee  to  the  extent  necessary  (or 
his  own  equitable  protection."  S  Pom. 
Eq.  Jur.  §  1212,  and  note  2,  and  section 
1221;  2  Pom.  Eq.  Jur.  §  795;  Everson  v. 
McMallen,  113  N.  Y.  293,  21  N.  E.  Bep.  52; 
Sandford  v.  McLean,  23  Amer.  Dec.  773; 
Arerill  V.  Taylor,  8  N.  Y.  44. 

There  is  no  pretense  that  Mrs.  Bibler  be- 
came in  any  manner  liable  personally  for 
this  mortgage  dtbt  by  leason  of  being  the 
transferee  of  the  equity  of  redemption.  It 
was  her  husband's  debt,  and  not  hers,  so 
that  she  was  under  no  legal  liability  to 
pay  it,  primarily  or  otherwise.  Lovelace 
V.  Webb,  «2  Ala.  271 ;  3  Pom.  Eq.  Jur.  § 
12%  Nor  is  any  qaestion  raised  as  to  the 
rights  of  subsequent  incumbrancers,  as  in 
Bolles  V.  Wade,  4  N.  J.  Eq.  458,  and  Den- 
ton V.  Cole,  30  N.  J.  Eq.  244,  where  the 
payment  of  a  mortgage  by  the  tenant  of 
the  equity  of  redemption  was  held  to  In- 
ure to  the  benefit  of  subsequent  mort- 
gagees. So  In  Cowley  v.  Shelby,  71  Ala. 
122.  We  cannot  see  that  the  equities  of 
the  parties  are  at  all  changed  by  the  fact 
that  the  deed  to  Mrs.  Bihler,  conferring 
her  life-estate,  was  based  on  a  nominal 
consideration.  Even  a  mere  donee  of  the 
equity  of  redemption,  conferred  in  consid- 
eration of  love  and  aHection,  has  an  un- 
doubted right  to  redeem  by  paying  the 
mortgage  debt,  and  the  right  of  equitable 
assis^ment,  which  is  another  name  for 
subrogation,  is  an  incident  of  the  right  of 
redemption.  Cole  v.  Malcolm,  66  N.  Y. 
863 ;  Har.  Subr.  S  718.  A  fortiori  Is  this  true 
where  the  grantee  of  the  mortgagor's  in- 
terest is  a  purchaser,  even  though  for  a 
nominal  consideration.  By  conveying  to 
his  wife  the  equity  of  redemption  for  lite, 
Joseph  Bihler  armed  her,  as  a  necessary 
means  of  redemption,  with  the  authority 
to  pay  the  mortgage  debt,  which,  we  re- 
peat, was  his  debt,  not  hers.  A  convey- 
ance by  a  deed  from  a  mortgagor  with 
covenants  of  warranty,  based  on  an  ade- 
quate consideration.  Is  not  required,  in  or- 
der to  confer  the  right  on  a  grantee,  to  re- 
deem from  a  prior  mortgagee.  The  effect 
of  a  warranty  deed  would  even  extend 
further,  and  extinguish  the  mortgage 
debt  and  lien,  even  though  it  had  been 
paid  by  the  mortgagor  with  his  own 
funds  and  for  his  own  benefit. '  Mlclcler  v. 
Townsend,  18  N.  Y.  575.  Nor  Is  It  mate- 
rial that  the  mortgage  debt  was  paid  with 
the  rents  of  the  mortgaged  proi>ert7.  As 
between  Mrs.  Bihler  and  her  husband,  the 
grantor-mortgagor,  the  rents  were  hers, 
and  not  his;  and  while  it  is  truethat  they 
were  subject  to  the  lien  of  the  mortgage, 
they  were  not  more  so  than  the  land  It- 
self. In  fact  the  rents  belonged  to  the  life- 
tenant  until  they  were  intercepted  In  some 
lawful  mode  by  the  mortgagee.  Johns- 
ton T.  Biddle,  70  Ala.  219;  Tied.  Beal 
Prop.  S  324.  They  belonged  to  her  abso- 
lutely as  against  the  mortgagor,  for  the 
land  was  hers  as  against  all  the  world, 
except  the  mortgagee,  and  the  rents  were 
a  mere  Incident  to  the  freehold.  A  pay- 
ment of  the  mortgage  debt  with  the  rents, 
therefore,  would  confer  the  same  right  of 


subrogation  to  its  benefit,  as  if  it  had 
been  paid  with  her  money  derived  from 
any  other  source.  The  fact  of  the  owner- 
ship of  the  money,  and  not  the  source  or 
mode  of  its  acquirement,  is  the  controll- 
ing factor  in  the  transaction.  It  follows 
from  these  principles  that  the  chancellor 
erred  in  not  granting  the  relief  prayed  by 
the  defendants' cross-bill,  so  far  as  to  sub- 
rogate them  to  the  rights  of  Mrs.  Bihler 
as  the  equitable  assignee  of  the  mortgage, 
to  the  extent  of  the  balance  paid  by 
her  during  her  life-time.  In  other  respects, 
the  decree  seems  to  be  free  from  error. 

It  will  become  necessary  to  remand  the 
cause  for  the  taking  of  an  account  by  the 
register, in  connection  with  the  settlement 
of  the  administration  of  Mrs.  Bibler's  es- 
tate. The  inquiry  will  be  as  to  what  ratio 
of  the  mortgage  debt  shall  be  apportioned 
among  the  different  parties  to  the  suit,  as 
their  several  ratable  shares.  The  rule  In 
such  cases  Is  to  compel  the  life-tenant  to 
pay  the  annual  Interest  on  the  mortgage 
debt  during  his  or  her  Ufe-tlme.  Being  un- 
der obligation  to  keep  down  the  interest, 
the  life-tenant  is  not  entitled  to  any  con- 
tribution from  the  remainder-men  or  re- 
versioners for  payments  made  as  interest. 
8Pom.  Eq.  Jur.  §1223; Tied.  Real.  Prop.  §66. 
For  so  much  of  the  payment  made  by  Mrs. 
Bihler  as  covered  accumulated  interest,  if 
any,  no  credit  can  be  allowed  to  the  de- 
fendants. Nor  should  any  Interest  be  al- 
lowed on  the  principal  up  to  the  time  of 
Mrs.  Bibler's  death,  which  occurred  De* 
cember  29, 1886.  From  that  day,  however, 
the  Interest  commenced  to  run,  and  is  al> 
lowable  as  the  legitimate  fruit  of  the 
principal.  The  amount  thus  accruing 
must  be  charged  against  the  reversioners 
or  remainder-men  In  the  ratio  of  their 
shares  owned  In  the  common  property. 
This  would  operate  to  apportion  one-halt 
of  this  sum  to  the  complainant,  and  the 
other  half  equally  against  the  several  de- 
fendants,— or  one-sixth  part  to  each.  It 
is  manifest  that  the  statute  of  limttatlons 
Is  no  bar  to  the  defendants'  claim  of  sub- 
rogation under  this  mortgage.  This 
claim,  as  we  have  said,  Is  based  un  the 
sole  fact  that  the  defendants,  who  stand 
In  the  shoes  of  their  testatrix,  have  become 
the  equitable  assignees  of  the  mortgage 
security.  Against  the  enforcement  of  a 
mortgage  no  period  of  time  will  avail  as 
a  bar  less  than  20  years,  In  the  absence  of 
an  actual  possession  by  the  mortgagor, 
or  those  claiming  under  him,  advene  to 
the  mortgagee,  and  brought  home  to  his 
knowledge.  3  Brick.  Dig.  p.  622,  §  303;  aud 
an  equitable  assignee  has  the  same  period 
of  time  in  which  to  assert  his  claim  In  a 
court  of  equity  as  his  assignor  had,  unless 
some  special  circumstances  of  the  case 
call  his  diligence  into  extraordinary  ac- 
tivity, so  as  to  charge  him  with  laches. 

The  decree  of  the  chancellor  will  be  re- 
versed, and  the  cause  will  be  remanded, 
that  a  decree  may  be  rendered  in  accord- 
ance with  the  foregoing  opinion,  and  the 
requisite  orders  made  for  the  settlement 
of  the  administration  of  Mrs.  Bibler's  es- 
tate. 


Digitized  by 


Google 


SOUTHEBN  REPOnTEB,  Vol.  7. 


(89  Ala.  521) 

Elyton  L&nd  Co.  v.  Minqea. 
(Supreme  Cou/rt  (tf  Alabama.    April  9,  1890.) 

lUPUTBD    NBOUOBNOE — FLEADISO — AlIBlTDMBNT — 

Eyidbkoe. 

1.  In  a  Bult  by  a  city  fireman  against  a  railway 
company  for  personal  injuries  received  in  conse- 
quence of  the  overturning  of  a  hose-cart  on  which 
he  was  riding,  alleged  tx)  nave  been  caused  by  com- 
ing in  contact  with  an  improperly  placed  rail,  the 
negligence  of  the  driver  of  the  hose-cart  could  not 
be  imputed  as  contributory  negligence  to  plaintiff, 
when  it  appeared  that  he  had  no  authority  or  con- 
trol over  the  driver. 

2.  The  fact  that  plaintiff  and  the  driver  were 
both  in  the  employ  of  the  city,  and  engaged  in  a 
common  enterprise  did  not  reader  them  mutually 
responsible  for  each  other's  acts. 

3.  Under  the  circumstances,  tbefactthat  plain- 
tiff knew  the  street  to  be  dangerous  was  not  proof 
Of  contribntory  negligence,  and  that  question  was 
properly  left  to  the  jury. 

4.  The  contract  between  the  defendant  and  the 
oity  was  properly  admitted  in  evidence  to  show 
that  the  former  was  licensed  by  the  olty  to  oon- 
•tract  the  track. 

5.  The  plaintiff,  having  originally  declared  on- 
der  a  count  for  defendant's  negligence  generally, 
In  failing  to  keep  its  track  in  proper  condition, 
and  a  count  for  such  negligence  as  being  a  viola- 
tion of  its  contract  with  the  city,  the  subsequent 
addition  of  athlrd  count,  alleging  such  negligence 
as  a  violation  of  a  oily  ordinance,  was  not  the  in- 
troduction of  anew  cause  of  action. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Bharpe,  Judge. 

Action  by  ISamuel  Mingea,  a  fl  rem  am  of 
the  city  of  Birmingham,  against  the  de- 
fendant, tor  damages  tor  personal  Injuries 
incurred  by  the  overturning  of  the  hose- 
cart  upon  which  he  was  riding.  '  The  origi- 
nal complaint  contained  two  counts, the 
tlrat  being  based  upon  the  alleged  negli- 
gence of  the  defendant  in  not  keeping  its 
railway  at  the  place  of  the  accident,  prop- 
erly ballasted,  surfaced,  and  filled  in.  The 
second  was  founded  upon  the  same  acts  of 
negligence,  which  were  alleged  to  be  in  vi- 
olation of  a  contract  between  the  defend- 
ant company  and  the  city  of  Birmingham, 
•whereby  defendant  was  obliged  to  keep  its 
track  properly  ballasted,  surfaced,  and  in 
good  repair.  The  complaint  was  amend- 
ed by  adding  a  third  count,  upon  the  same 
acts  of  negligence,  committed  in  violation 
of  a  city  ordinance.  The  defendant  de- 
murred to  the  amendment  on  the  ground 
that  it  introduced  a  new  cause  of  ac- 
tion, and  the  overruling  of  the  demurrer 
is  assigned  as  error.  The  complaint  was 
also  amended,  against  the  exception  of  de- 
fendant, by  alleging  more  speclflcally  (he 
defendant's  negligence  in  "falling  to  keep 
its  said  railway  track  and  road-bed  in  a 
reasonably  safe  condition  at  the  polut 
where  said  hose-carriage  was  overturned. 
The  verdict  and  judgment  were  for  the 
plaintiff,  from  which  defendant  appeals. 

Alex.  T.  London  and  IV.  C.  W&rd,  tor 
appellant.  Taliaferro  &  Smithson,  for  ap- 
pellee. 

SoMBKTiLLE,  J.  The  plain  tiff,  as  an  em- 
ploye of  the  Are  department  of  Birming- 
ham, while  riding  on  a  ho8e<:art  or  reel,  in 
the  regular  pursuit  of  his  duties  as  a  fire- 
man, was  injured  badly  by  the  capsizing  of 
the  vehicle,  as  it  turned  suddenly  from 
Twenty-Second  street  into  Avenue  A,  which 
intersected  the  street  at  right  angles.    The 
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horses  of  the  cart  were  driven  by  one  Mnl- 
lins,  also  a  fireman,  and  were  under  his  ex- 
clusive control.  The  alleged  cause  of  the 
accident  was  the  impinging  or  concus- 
sion of  the  cart  wheels  on  the  iron  rails  of 
the  defendant's  dummy  line  railway, which 
projected  above  the  surface  of  the  track. 
The  evidence  tended  to  show  that  the  con- 
dition of  the  dummy  or  street  railway 
track  was  bad,  and  bad  become  dangerous 
for  the  passage  of  vehicles,  by  reason  of 
being  defectively  ballasted  and  surfaced; 
and  that  the  duty  of  keeping  the  trttck  in 
good  condition  devolved  on  the  defend- 
ant as  owner  of  the  line,  and  by  special 
contractwith  theclty.  The  accident  is  al- 
leged to  have  been  caused  by  the  ^egligence 
of  the  defendant  in  failing  to  keep  its  track 
In  proper  repair. 

1.  The  court  charged  the  Jury  that  the 
negligence  of  Mullins,  the  driver  of  the 
hose-curriage, could  not  be  imputed  to  the 
plaintiff,  and  would  be  no  bar  to  his  recov- 
ery in  the  present  action,  provided  the 
plaintiff  himself  was  guilty  of  no  negli- 
gence. And  many  charges,  requested  by 
the  defendant,  were  refused  which  sought 
to  impute  the  alleged  negligence  of  the 
driver  to  the  plaintiff,  although  the  latter 
had  no  control  over  the  management  of 
the  hose-carriage,  or  the  control  of  the 
horses  attached  to  it.  The  question  raised 
by  these  rulings  is  the  old  one  first  decided 
in  the  familiar  and  much  criticized  English 
case  of  Thorogood  v.  Bryan,  8  C.  B.  116, 
(1849, )  and  followed  afterwards  in  Arm- 
strong V.  Railway  Co.,  L.  R.  10  Exch.  47, 
(1875.)  The  action  in  that  case  wab  one 
founded  on  Lord  Campbell's  act,  in  which 
the  deceased,  a  passenger  in  an  omnibus, 
as  he  was  alighting,  was  knocked  down 
and  killed  by  collision  with  another  omni- 
bus belonging  to  the  defendant.  Tiie  de. 
fense  interposed  was  the  contril>ntory  neg- 
ligence of  the  driver  of  the  vehicle  in  which 
the  plaintiff  was  riding.  The  question  was 
whether  a  passengerin  an  omnibus  is  to  be 
considered  so  far  identified  with  the  own- 
er that  negligence  on  the  part  of  the  owner 
or  his  servants  is  imputable  to  the  passen- 
ger himself.  It  is  difiBcult  to  perceive  any 
sound  principle  upon  which  the  case  of 
Thorogood  v.  Bryan  can  be  maintained, 
and  it  is  admitted  on  nil  sides,  by  the  gi-eat 
and  dally  Increasing  weight  of  authority, 
that  the  decision  rests  on  indefensible 
ground. 

In  this  state  I  find  twocasee  opposed  to 
it  in  principle,  and  none  in  support  of  it. 
In  Otis  V.  Thorn,  23  Ala.  463.  (1853,)  where 
a  stage-coach  in  a  ferry-boat  was  lost  by 
negligent  collision  with  a  steam-boat,  and 
an  action  was  brought  against  the  latter 
by  the  owner  of  the  coach,  it  was  de<:!ded 
thatthecontributorynegligencB  of  the  fer- 
ryman was  a  fact  entirely  irrelevant  to  the 
issue  of  the  defendant's  liability.  So,  in 
the  recent  case  of  Railway  Co.  v.  Hughes, 
87  Ala.  610,6  South.  Rep.  413,  an  action  for 
personal  injuries  sustained  by  the  plaintiff 
through  the  negligent  collision  of  two  rail- 
road trains  at  a  crossing.  It  was  held  that 
the  contributory  negligence  of  the  plain- 
tiff'scarrierwasno  barto  plaintiff's  recov- 
ery, not  being  imputable  to  him.  In  Lit- 
tle V.  Hackett,  IW  U.  S.  866,  (1885,1  6  Sup. 
Ct.  Rep.  391,  the  decision  of  Thorogood  v. 
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Bryan  was  fully  discusBed  and  utterly  re- 
pudiated, not  only  as  Indefensible  in  princi- 
ple, but  as  opposed  to  the  weight  of 
American    authority,  as   to  which    latter 

Soint  there  seems  now  to  beno  qneutlon. 
[r.  Justice  Field  uses  this  language: 
''The  identification  of  the  passenger  with 
the  negligent  driver  or  owner,  without  his 
personal  co-operation  or  encouragement, 
is  a  gratuitous  asHumption.  There  is  no 
such  identity.  The  parties  are  not  in  the 
same  position.  The  owner  of  a  public 
conveyance  is  a  carrier,  and  the  driver  or 
the  person  managing  it  is  his  servant. 
Neither  of  themistheservantof  the  passen- 
ger, and  his  asserted  identity  with  them  is 
contradicted  by  the  daily  experience  of  the 
world. "  It  Is  needless  to  review  the  cases 
on  this  subject.  This  view  is  concurred  in 
byaHtrong  currentof  American  authority, 
the  doctrine  of  Thorogood  v.  Bryan  being 
now  disapproved  b.\  the  highest  courts  of 
Alabama,  New  Yorlt,  New  Jersey,  Maine, 
New  Hampshire,  Maryland,  Ohio,  Illinois, 
Indiana,  Kentucky,  Minnesota,  Michigan, 
California,  and  other  states.  In  a  few 
•states  It  has  been  adopted  In  a  modified 
form,  some  of  the  courts  repudiating  the 
reason  on  which  the  doctrine  was  founded 
by  the  English  courts.  Railway  Co.  v. 
Hughes,  87  Ala.  610,  6  South.  Rep.  413; 
Rublnson  v.  Railroad  Co.,  66  N.  Y.  11,  23 
Amer.  Rep.  1,  and  note,  4;  Railroad  Co.  v. 
Stein  brenner,  47  N.J.  Law  161;  Noyes  v. 
Boscawen,  64  N.  H.  3G1,  10  Atl.  Rep.  690; 
10  Amer.  St.  Rep.  410.  note,  419 ;  Borough 
of  Carlisle  t.  Brisbane,  118  Pa.  St.  544,  6 
Atl.  Rep.  372;  57  Amer.  Rep  4i<3,  and  note, 
488-611.  and  cases  cited ;  Nesbit  v.  Town 
of  Gamer,  75  Iowa,  314,  39  N.  W.  Rep.  516, 
0  Amer.  St.  Rep.  486,  note,  491 ;  Rnilway 
Co.  V.  Shacltlet,  105  111.364;  Transfer  Co. 
V.  Kelly,  36  Ohio  St.  86;  Cuddy  v.  Horn;  46 
Mich.  596, 10  N.  W.Rep.  32;  Brown  v.  Rail- 
road Co.,  88  Amer.  Dec.  note,  359;  1  Shear. 
&  R.  Neg.  (4th  Ed.)  §  66;  Beach,  Contrib. 
Neg.  111-114;  Campb.  Neg.  (2d  Ed.)  185;  1 
Smith  Lead.  Cas.  (4th  Ed.)  220,  note  a. 
Added  to  this,  vast  array  of  authorities  is 
Hbe  crowning  fact  that  the  case  of  Thoro- 
good V.  Bryan  has  recently  been  expressly 
overruled  by  the  English  court  of  appeals, 
after  having  been  weakened  by  constant 
criticism  from  the  English  bench  and  bar 
for  more  than  30  years.  In  the  case  of 
The  Bemina,  12  Prob.  Dlv.  58,  decided  as 
late  as  1887,  In  an  able  and  elaborate  re- 
view of  the  authorities,  both  English  and 
American,  Lord  Ebbsr,  the  master  of  rolls, 
observes  that  the  court  "cannot  see  any 
principle  on  which  it  can  be  supported, " 
and  that  "the  preponderance  of  Judicial 
and  professional  opinion  in  England  Is 
asralnst  It,  and  that  the  weight  of  judicial 
opinion  In  America  is  also  against  it.  We 
are  of  opinion, "  be  concludes,  "  that  the 
propofittion  maintained  in  It  [meaning  the 
case  of  Thorogood  t.  Bryan,  supra]  is  es- 
aentlally  unjust,  and  inconsistent  with 
other  recognized  propositions  of  law." 
Ldndley  and  Lopes  (L.J  J.)  concur  in  opin- 
ions fully  discussing  the  subject,  the  for- 
mer observing:  "The  doctrine  of  identifi- 
cation laid  down  In  Thorogood  v.  Bryan 
is  to  me  quite  unintelligible.  It  is,  in 
timtta,  a  fictitious  extension  of  the  princi- 
ples of  agency;  but  to  say  that  the  driver 


of  a  public  conveyance  Is  the  agent  of  fbe 
passengers  Is  to  say  that  which  is  not  true 
in  fact.  Such  a  doctrine,  if  wade  the  basis 
of  further  reasoning,  leads  to  results  which 
tire  wholly  untenable,  e.  g-<  to  the  result 
that  the  passengers  would  be  liable  for  the 
negligence  of  the  person  driving  them, 
which  Is  obviously  absurd,  but  which,  of 
course,  the  court  never  meant. "  The  doc- 
trine of  Thorogood  v.  Bryan,  8  C.  B.  115, 
may  now  be  considered  as  eflectually  ex- 
ploded on  both  sides  of  the  Atlantic.  And 
the  rule  must  t>e  regarded  as  now  fully  set- 
tled, both  in  England  and  America,  and 
certainly  in  this  state,  that  the  negligence 
of  the  driver  of  a  vehicle  cannot  be  im- 
puted to  a  passenger  therein  when  the 
passenger  is  free  from  peniouul  negligence, 
and  has  no  control  over  the  driver,  and 
has  not  been  guilty  of  any  want  of  care  in 
his  selection.  The  circuit  court  did  not 
err  In  charging  this  to  be  the  law,  and  In 
refusing  to  give  the  numerous  charges  as- 
serting a  contrary  doctrine. 

2.  It  is  Insisted,  however,  that  theabove 
rule  has  no  application  to  this  case.  The 
reason  for  this  contention  Ih  said  to  be 
that  the  plaintiff,  Mingea,  and  the  driver 
of  the  hose-cart,  Mulllns,  were  in  the  com- 
mon employmeQt  of  the  city  of  Birming- 
ham, as  firemen,  and  were,  at  the  time  of 
the  injury,  engaged  in  a  joint  enterorise, 
and  for  this  reason  the  contributory  neg- 
ligence of  the  one  should  be  imputed  to  the 
other.  There  is  a  class  of  cases  where  such 
a  principle  Is  recognized,  but  we  discover 
no  evidence  in  the  record  which  would  jus- 
tify the  inference  that  this  case  falls  within 
that  class.  Where  several  pursoos  are  en- 
gaged in  a  joint  enterprise,  so  that  each  is 
mutually  responsible  for  the  acts  of  the 
other,  and  no  one  has  any  exclusive  con- 
trol of  the  vehicle  oi  vessel  In  which  all 
are.  traveling,  the  one  in  management  may 
be  regarded  as  the  agent  of  the  others; 
and  in  such  cases  the  rule  we  have  first 
above  announced  would  have  no  applica- 
tion, that  rule  being  based  on  the  fact 
that  there  Is  no  relation  of  principal  and 
agent  between  the  driver  of  a  vehicle  and 
one  who  rides  with  him  without  authority 
to  control  him  in  its  management.  Beck 
V.  Ferry  Co.,  6  Rob.  (N.  Y.)82;  Robinson 
V.  Railroad  Co.,  23  Amer.  Rep.  1,  3;  Nisbet 
V.  Town  of  Gamer,  89  N.  W.  Rep.  516.  The 
charges  based  on  this  contention  were  ab- 
stract, not  being  supported  by  the  evi- 
dence, and  there  was  no  error  in  refusing 
them. 

S.  It  Is  not  n^llgence  per  se  for  one  who 
knows  the  dangerous  condition  of  a  high- 
way to  persist  In  tra  vellug  over  It.  He 
may  lawfully  proceed  to  do  so,  if  the  act, 
under  the  circumstances  of  the  particular 
case,  does  not  evince  a  want  of  ordinary 
care  on  his  part.  City  Council  of  Mont- 
gomery V.  Wright,  73  Ala.  411 ;  Turnpike 
Co.  V.  Jackson,  44  Amer.  Rep.  274,  note, 
276;  Town  of  Albion  v.  Hetrick,  46  Amer. 
Rep.  230;  Thomp.  Neg.  1203.  A  tortiort, 
does  this  principle  apply  to  one  who  rides 
with  another,  and  has  no  authority  to 
control  the  team  or  to  dictate  the  route 
the  vehicle  should  go.  Whether  the  plain- 
tiff, therefore,  was  negligent  in  not  warning 
the  driver  as  to  the  rate  of  speed  he  was 
going,  or  in  not  calling  his  attention  to 
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tbe  defect,  in  the  highway,  it  in  fact  he  so 
failed  to  do,  was  a  qneetlon  of  fact  for  the 
determination  of  tbe  jury,  and  not  a  ques- 
tion of  law  to  be  decided  by  tbe  court.  It 
was  properly  Bubmltted  to  the  jury,  and 
there  was  no  error  in  refusing  such  of  tbe 
defendant's  charKes  as  sought  to  take 
away  from  tbem  Its  decision  by  devolving 
this  inquiry  on  the  court. 

4.  There  is  no  evidence  tending  to  show 
that  the  driver  was  not  generally  careful 
and  competent  for  the  discbarge  of  bis  dn- 
tles,  or  that  the  plaintiff  had  reason  to  be- 
lieve him  Imprudent,  and  all  charges  based 
on  this  Idea  of  any  contributory  negli- 
gence on  the  plaintiff's  part  were  properly 
refused.  In  the  absence  of  such  evidence 
arising  from  the  case  made  by  the  plain- 
tiff, the  onus  was  on  tbe  defendant  to 
prove  such  contributory  negligence. 

6.  6.  Tbe  contract  between  the  city  of 
Birmingham  and  the  defendant,  dated 
April  24, 1885,  was  admissible  in  evidence 
to  show  a  license  conferred  by  the  city  au- 
thorizing the  construction  of  the  dummy 
line,  it  not  to  show  the  understanding  of 
tlie  parties  as  to  what  was  a  proper  state 
of  repair  in  which  the  track  bad  to  be 
Icept.  The  role  is  that,  when  a  railroad 
company  lays  its  track  along  a  public 
street,  it  impliedly  assumes  the  duty  of 
keeping  the  part  of  the  street  so  occupied 
In  a  reasonable  state  of  repair  for  the  safe 
passage  of  travelers  over  It.  This  implies 
the  duty  of  keeping  the  track  properly  sur- 
faced and  ballasted,  free  from  dangerous 
defects,  and  conformed  to  the  grade  of  tbe 
street.  And  for  a  violation  of  these  duties 
the  defendant  would  bo  liable  to  travel- 
ers for  injuries  sustained  in  consequence. 
2.  Shear.  &  K.  Neg.  §  867.  This  is  not  a  liabil- 
ity on  the  contract  made  with  theclty,bnt 
a  liability  for  a  tort,  committed  under  the 
license  of  the  contract,  which  has  resulted 
in  injury  to  another. 

7.  The  action  of  the  court  was  obvi- 
ously unobjectionable  In  permitting  tbe 
complaint  to  be  amended  so  as  to  more 
fully  describe  the  nature  of  the  negligence 
imputed  to  the  defendant,  as  a  failure  to 
keep  the  road-bed  of  the  railway  in  a  rea- 
sonably sate  condition  at  the  point  of  tbe 
accident. 

8.  The  third  count  also  added  no  new 
or  independent  cause  of  action.  The  Intro- 
duction of  the  city  ordinance  in  this  count 
was  only  the  statement  of  a  new  logical 
premise  from  which  the  conclusion  of  neg- 
ligence would  follow, in  failing  to  keep  tbe 
track  in  a  proper  condition  of  repair  for 
the  free  passage  of  vehicles.  Tbe  failure  to 
comply  with  a  regulation  Imposed  by  a 
city  ordinance  on  a  railroad,  and  not 
shown  to  be  unreasonable,  is  generally  held 
to  be  per  se  culpable  negligence.  Railro€id 
Co.  v.  Donovan,  84  Ala.  141,  4  South.  Rep. 
142.  The  third  count,  in  other  words,  only 
stated  a  new  reason  for  the  fact  of  negli- 
gence previously  alleged  in  the  other 
counts.  We  have  particularly  noticed  as 
many  of  the  assignments  of  error  as  seem 
tons  to  be  plausible.  The  others  have  been 
-examined  with  propercare,  and  are  deemed 
not  to  be  well  founded.  We  discover  no 
error  in  tbe  rulings  of  the  court,  either  on 
the  evidence  or  the  law,  and  the  Judgment 
must  be  affirmed. 


SOUTHEEN  REPOETEB,VoL.  7. 

(4ILi 
State  v.  Bertin. 

May  19. 1890. 


(La. 

748) 


(Supreme  Court  of  Louisiana. 
42  La.  Ann.) 

Cbimikal  L^w — Affbai, — Reookd. 
When  the  record  contains  no  bill  of  excep- 
tion, motion  in  arrest  ot  judgment,  or  assignment 
of  error,  and  there  is  no  error  on  the  face  of  the 
record,  the  verdict  and  judgment  will  noc  be  dis- 
turbed. 
iSyUabus  by  1M  Court.) 

Appeal  from  criminal  district  court,  par- 
ish of  Orleans:  Bakeb,  Judge. 

John  G.  McMohan,  for  appellant.  Tbe 
Attorney  Oeneral,  for  the  State. 

MoEnsry.  J.  The  accused  was  convict- 
ed of  entering  a  store  in  the  night-time, 
without  breaking,  and  of  grand  larceny, 
and  sentence  to  12  years'  imprisonment  in 
the  penitentiary.  He  has  appealed  from 
the  verdict  and  sentence.  There  Is  no  bill 
of  exception,  motion  in  arrest  of  judg- 
ment, or  an  assignment  of  errors  in  the 
record.  There  are  no  errors  to  be  found 
on  the  face  of  the  record,  after  an  Inspec- 
tion of  tbe  same,  that  would  entitle  tbe, 
accused  to  relief.  The  motion  for  a  new' 
trial  la  not  sworn  to,  and  there  Is  no  ques- 
tion of  law  brought  up  'n  a  bill  of  excep- 
tions which  we  can  consider  in  connection 
therewith.  The  judgment  appealed  from 
In  such  a  case  will  not  bedisturbed.  State 
V.  Sweeney,  37  La.  Ann.  1;  State  v.  Deas, 
88  La.  Ann.  681 ;  State  v.  Davis,  41  La. 
Ann.  828,  6  South.  Rep.  546;  State  v.  Tran> 
chon,  41  La.  Ann.  619,  6  South.  Rep.  828. 

Judgment  affirmed. 


(a  La.  Ann.  714) 
State  v.  Mason. 

(Supreme  Cmurt  of  LouiHana.    May  19,1890. 
43  La.  Ann.) 

CanaiiAi.  Law— Vbbdiot— WoinmiNO  Less  teait 
Mathbk. 

1.  A  verdict,  "guilty  of  wounding  less  than 
mayhem, "  is  responsive  to  an  indictment  charglnir 
that  the  accused  has  "willfully,  maliciously,  and 
feloniously  inflicted,  with  a  dangerous  wenpon,  on 
C,  a  wound  less  than  mayhem, "and  is  good. 

2.  Tbe  ruling  in  State  v.  Watson,  41  La.  Ann. 
699,  ante,  125,  has  no  liearing.  It  was  made  in  a 
case  in  whioh  the  charge  was  that  tbe  accused  had 
feloniously,  etc. ;  the  words  "willfully  and  mali- 
ciously, "  found  in  the  statute,  having  been  omit- 
ted, and  replaced  by  the  previous  one. 

3.  Where  an  indictment  contains  two  oounta, 
and  the  verdict  is  guilty  of  tlte  lesser  offense,  it 
will  be  sustained. 

(Syllabus  try  the  Court.) 

Appeal  from  district  court,  parish  ot 
Jefferson:  Robt,  Judge. 

Alfivd  E.  Billings,  for  appellant.  Tbe 
Attorney  General,  for  the  State. 

Bermudbz,  C.  J.  The  accused  was  pro- 
secuted for  an  assault  with  an  intent  to 
murder,  and,  in  another  count,  for  will- 
fully, maliciously,  and  feloniously,  with  a 
dangerous  weapon,  Inflicting  on  one  Henry 
Curtis  a  wound  less  than  mayhem.  He 
was  frmnd  "  guilty  of  wounding  less  than 
mayhem."  He  moved  in  arrest  on  the 
ground  that  the  verdict  is  not  responsive 
to  the  indictment.  The  motion  was  over- 
ruled. He  was  sentenced,  and  baa  ap- 
pealed. 
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He  has  filed  in  this  court  an  assignment 
ol  error  to  show  tliat  the  motion  in  arrest 
ought  to  have  been  sustained.  His  only 
reliance  is  on  the  recent  ruling  of  this 
court  in  State  v.  Watson,  41  La.  Ann.  599, 
ante,  125,  by  -which  he  claims  that  it  has 
been  held  that  the  plea  of  "guilty  of 
wounding  less  than  mayhem"  was  a  plea 
of  "guilty  of  no  crime  known  to  the  law. " 
By  reference  to  the  opinion,  it  will  be  per- 
ceived that  the  ruling  was  made  in  a  case 
in  which  the  indictment  merely  charged 
that  the  accused  had  feloniously  inflicted, 
etc. ;  the  words  "  willfully  and  malicious- 
ly," found  in  the  statute,  having  been 
omitted,  and  the  previous  word,  not  in 
the  statute,  "feloniously,"  substituted 
therefor.  The  court  held  that  the  offense 
charged  is  statutory ;  that  the  word  used 
was  meaninglegs  and  Burplusage;  that 
the  offense  should  have  been  charged  in 
the  words  of  the  statute,  or  in  words  con- 
veying the  clear  meaning  of  the  language 
used  in  the  statute.  It  is  well  settled  that, 
when  an  indictment  charges  no  offense 
known  to  the  law,  and  the  accused  pleads 
guilty  to  the  charge,  none  is  confessed.  In 
the  present  instance  the  iridictmentcharges 
the  offense  to  have  been  committed  will- 
lully,  maliciously,  and  fploniously.  The 
V3rdict  returned  was  "guilty  of  wounding 
less  than  mayhem,"  is  responsive  to  the 
second  count,  and  therefore  good.  State 
V.  Green,  37  La.  Ann.  382,  and  cases  cited. 

Judgment  aflBrmed. 

{«  La.  Ann.  M5) 

State  v.  Butler. 

(Supreme  Court  of  LouUiana.    Hay  19,  1890. 
42  La.  Ann.) 

COKTINtlANCB— ABSBKOS  OF  WlTKKBS— AfFIBATIT. 

When  an  affldavitfor  continuance  sets  forth 
all  the  essential  requisites  as  to  the  names  and  res- 
idence of  the  witnesses,  the  character  and  materi- 
ality of  their  testimony,  the  exercise  of  proper 
diligence,  and  the  ability  to  procure  attendance  of 
the  witnesses  if  the  trial  be  deferred,  the  refusal 
by  the  judge,  who  signs  the  bill  of  exceptions  with- 
out qualification  and  without  reasons,  is  error. 
(Syllabus  bu  the  Court) 

H.N.  Gaot/er,  tor  appellant.  Tbe Attor- 
ney Oeoeral,  for  the  State. 

Fbnner,  J.  Appeal  from  the  district 
court  for  tbe  parish  of  Jefferson.  The  de- 
fendant was  indicted  for  murder,  and  ap- 
peals from  a  verdict  and  sentence  for  man- 
slaughter. The  error  assigned  is  the  re 
fnsal  of  a  continuance.  The  continuance 
was  applied  for  upon  an  affidavit  setting 
forth  the  absence  of  three  witnesses,  aver- 
ring the  materiality  of  their  testimony; 
setting  forth  the  relevant  material  facts 
he  expected  to  prove  by  them,  and  that  said 
facts  could  be  proved  by  no  other  witness- 
es; that  he  had  given  their  names  to  the 
clerk  and  sheriff  in  ample  time  to  have 
them  summoned;  that  tliey  resided  in  the 
immediate  vicinity  of  the  court-house,  but 
were  temporarily  absent  in  the  neighbor- 
ing parish  of  St.  James,  which  absence 
was  not  known  to  him  until  he  came  to 
summon  them;  that,  nevertheless,  he  had 
caused  summons  to  issue  to  the  parish  of 
St.  James,  upon  which  no  return  had  been 
made;  that  their  attendance  can  be  se-  I 


cured  it  a  continuance  Is  granted;  and 
that  the  motion  is  not  made  for  delay. 
An  additional  ground  for  continuance  was 
assigned  in  the  affidavit  of  his  counsel 
that  he  had  been  employed,  only  the  in- 
stant before,  by  friends  of  the  accused,  and 
had  had  no  time  to  prepare  the  defense; 
and  that  he  believed,  if  proper  time  were 
allowed,  a  sufficient  defensecould  be  made. 
The  judge  refused  a  continuance,  and 
signed  the  bill  of  exceptions  without  con- 
tradicting any  statement  above  recited, 
or  assigning  any  reasons  for  his  action. 
This  wus  patent  error.  The  bill  of  excep- 
tions, thus  signed,  without  qualification, 
authorizes  as  to  take  as  true  the  tacts 
stated  in  the  affidavits,  and  those  tacts 
undoubtedly  sustain  the  application  for 
continuance.  A  motion  was  subsequent- 
ly made  for  a  new  trial  on  the  ground  of 
error  in  refusing  the  continuance.  In  his 
reasons  for  refusing  a  new  trial,  the  judge 
says:  "The  court,  considering  that  the 
accused  was  arraigned  at  the  beginning 
of  the  terra,  and  asked  for  witnesses  resid- 
ing 50  miles  from  the  court-house  fourdays 
before  the  trial,  and  considering,  further, 
that  the  witnesses  who  testified  in  the 
case  for  the  accused  gave  him  an  oppor- 
tunity to  make  a  full  defense,  and  that 
this  motion  is  made  for  delay,  orders  that 
the  motion  for  a  new  trial  be  refused. "  It 
is  questionable  whether  we  should  import 
these  reasons  into  the  bill  taken  to  the  re- 
fusal of  the  continuance,  but,  even  if  we 
should  do  so,  ihey  are  manifestly  insuffi- 
cient. The  case  is  fully  covered  by  our  de- 
cision in  State  v.  Egan.  37  La.  Ann.  368. 
It  is  therefore  adjudged  and  decreed  that 
tbe  verdict  and  sentence  be  annulled  and 
reversed,  and  the  case  be  remanded  tor  fur- 
ther proceedings  according  to  law. 

M2  La.  Ann.  718) 
State  v.  Chantlain. 

(Supreme  Court  of  LouUiana.    Hay  6, 1890. 
42  La.  Ann.) 

Judobb — ^Pleas  of  Recttsation — Heasino. 
Articles  838,  340,  Code  Prac,  define  and  lim- 
it the  causes  for  which  judges  may  be  recused 
or  may  recuse  themselves.  While  it  is  the  duty  of 
tbe  Judge  to  refer  pleas  assigning  any  of  such 
grounds  of  recusation  to  a  judge  ad  hoe  tor  trial, 
irrespective  of  tbe  merits,  this  duty  does  not  ap- 
ply to  pleas  which  set  forth  no  legal  cause  of  rec- 
usation, and  which,  if  admitted  to  be  true,  would 
furnish  no  ground  therefor.  Such  pleas  the  judge 
may  treat  as  frivolous,  and  made  for  delay,  and 
may  set  them  aside  without  reforenoe. 
(SyUabut  by  the  Cotcrt) 

Appeal  from  dlstrictconrt,  parish  ot  Aca- 
dia ;  Lewis,  Judge. 

Cb&rlea  W.  Dukoy,  for  appellant.  Tbe 
Attorney  General,  for  the  State. 

Fenner,  J.  Appeal  from  the  district 
court  for  tbe  parish  of  Acadia.  The  sole 
ground  of  error  assigned  arises  on  a  bill  of 
exceptions  to  the  ruling  of  the  judge  over- 
ruling a  motion  to  recuse  him,  and  refus- 
ing to  refer  it  for  trial  to  a  judge  ad  hoc. 
If  the  motion  hud  assigned  any  legal 
ground  for  recusation,  it  would  have  been 
the  plain  duty  of  the  judge  to  refer  it  for 
decision  to  a  judge  ad  boc,  under  our  re- 
peated decisions.    State  T.  Judge  of  Fit- 
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teenth  Dlst.,  88  La.  Ann.  1293:  State  ▼. 
Judge  of  Twenty-First  .lud.  Diet.,  87  La. 
Ann.  253;  State  v.  Judge  of  Third  Jud. 
Dlst.,  38  La.  Ann.  247;  State  v.  Judge  of 
Twenty-Second  Jud.  Dlst., 89  La.  Ann.  995, 
8  South.  Bep.  91.  But  these  decisions  do 
not  refer  to  motions  which  upon  their 
face,  and  admitting  all  their  allegations 
to  be  true,  afford  no  legal  ground  for  rec- 
usation. The  Code  of  Practice  (article 
838)  is  very  explicit  in  defining  and  limit- 
ing the  causes  for  which  a  judge  maybe 
recused.  Hecannot  berecused,  nor,  under 
article  340,  can  he  recuse  himself,  for  any 
other  causes  than  those  bo  specifically 
mentioned.  The  motion  made  by  defend- 
ant sets  forth  no  one  of  these  causes.  It 
was  frivolous  on  its  face,  made  only  on 
the  eve  of  trial,  and  could  have  no  pur- 
pose of  effect  but  to  create  delay.  When 
vre  said,  in  the  opinions  above  referred  to, 
that  the  judge's  duty  to  refer  was  irre- 
spective of  the  merits  of  the  plea,  of  iconrse 
we  meant  only  the  issaes  of  fact  Involved 
under  a  plea  valid  it  sustained  by  proof. 
We  did  not  mean  to  compel  judges  to  go 
through  the  idle  ceremony  of  referring 
pleas  which,  if  admitted  to  be  true,  would 
furnish  no  ground  for  recusation.  This 
would  be  to  issue  a  patent  for  a  brand 
new  device  to  obtain  delays  In  criminal 
causes  which  the  clumsiest  hand  could  op- 
erate successfully.    Judgment  affirmed. 


(42  La.  Ann.  643) 

State  v. 


Feroubon  et  a/. 


(Simreme  Court  of  Louisiana.    Hay  19,  ISM. 
tfLa.  Ann.) 

Cbhonai.  XiAW— Appsai/— Rbcoks— Dibkisbai. 

Where  a  certiorari  has  Isaned  to  complete  a 
record,  and  a  reasonable  time  for  the  service  of  the 
writ  and  the  return  of  the  record  has  elapsed,  and 
the  appellants  have  neglected  to  take  out  and  serve 
the  writ,  the  appeal  will  be  dismissed. 
iSyllabus  by  the  Court.) 

Appeal  from  first  recorder's  court:  W.  B. 
Murphy,  Recorder. 

John  G.  McMoban,  for  ai)pellants.  T. 
Met'.  Hymen,  for  the  State. 

McEnert,  J.  The  defendants  are  appel- 
lants from  a  sentence  of  the  recorder's 
court  of  the  city  of  New  Orleans  condemn- 
ing them  to  pay  a  fine  for  a  violation  of  a 
city  ordinance.  A  motion  to  dismiss  the 
appeal  has  been  filed  by  the  city  of  New 
Orleans. 

The  transcript  was  filed  23d  September, 
1889.  The  case  was  fixed  for  bearing  6th 
December  folio  wing.  On  that  day  appel- 
lants, alleging  a  defective  record,  moved 
for  a  certiorari  in  order  to  complete  the 
record.  The  case  was  again  fixed  for  trial 
on  the  24th  day  of  April,  1890.  No  time 
was  asked  for  in  defendants'  motion,  and 
no  day  fixed  for  the  return  of  the  writ  in 
the  order  of  court,  but  more  than  reasona- 
ble time  has  elapsed  since  the  order  was 
granted.  The  appellants  have  neglected  to 
take  out  and  serve  the  writ  in  order  to 
complete  the  record.  The  fault  is  imputa- 
ble to  them. 

It  is  therefore  ordered  that  the  appeal 
be  dismissed. 


(La. 

<41  La.  Ann.  ET4) 

State  v.  Johnson  et  al. 

(.Supreme  Court  of  Loviaiana.    May,  1889. 
41  La.  Ann.) 

WinreSS — ATTACHMBNT — iMPKACHMKirT — IfUBDXB 
— COKDOOT  or  Tbiai. 
1.  An  attachment  cannot  be  required  against 
an  absent  witness  wheo  it  appears  that  be  is  not 
in  the  state,  and  was  not  served,  and  there  is  no 
showing  that  the-aooased  did  not  know  of  his  ab- 
sence, that  bis  testimony  is  material,  and  that  hia 
attendance  can  be  secured  for  an  early  triaL 

5.  A  previous  statement  made  at  the  calling  of 
the  case,  on  inquiry  by  the  court,  that  only  one  at- 
tachment would  be  desired  against  an  absent  wit- 
ness, not  the  one  out  of  the  state,  is  a  waiver  of 
all  attachments  against  all  other  witnesses. 

8.  No  question,  the  object  of  which  is  to  im- 
peach the  testimony  of  a  witness,  can  be  put  un- 
less a  foundation  for  it  has  been  prevlouEuy  laid, 
and  the  witness  put  on  bis  guard. 

4.  Arraigning  a  wltnesa  wbo  refuses  to  tesU- 
fy  in  a  case  in  which  be  is  a  co-defendant  with  one 
on  trial,  and  who  bus  severed  in  bis  defense,  is  no 
Irregularity  which  vitiates  the  proceedings  as  to 
the  accused  at  the  time  on  trial  by  the  jury. 

6.  A  statement  by  the  trial  judge  that  evident- 
ly an  effort  is  made  to  intimidate  the  witness  on 
the  stand  is  not  a  comment  on  the  facts. 

6.  A  question  to  ascertain  the  general  reputa- 
tion of  the  witnesa  for  truth  and  veracity  must 
seek  to  elicit  the  information  tor  such  in  the  neigh- 
borhood in  which  be  lives. 

7.  A  statement  of  what  another  said  touching 
the  condition  of  a  particular  spot  at  a  specifiea 
time  may  be  admitted  to  establish  one  of  the  me- 
diums by  which  a  successful  search  vras  made  for 
the  weapon  used  in  the  commission  of  the  offense 
charged. 

8.  The  reception  of  snch  statement  cannot  be 
complained  of  in  the  absence  of  a  showing  that  it 
unduly  influenced  the  Jury,  or  injuriously  affected 
the  accused. 

b.  Jurors,  withoat  any  charge  from  the  court, 
know  that  testimony  of  that  character  can  at  best 
be  only  circumstantial,  parUcularly  In  criminal 
cases,  in  which  substantial  and  oonvinoing  proof 
is  required  for  conviction. 

10.  The  fact  that  the  trial  Judge  admitted  two 
of  the  co-defendants  to  bail  cannot  be  established 
to  conduce  to  the  innocence  of  the  other  accused. 

11.  Such  action,  if  allowed  to  be  proved,  might 
be  considered  as  a  comment  on  the  facts  by  the 
judge,  who  would  not  have  allowed  the  privi- 
lege of  bail,  where  the  proof  is  evident  or  the  pre- 
sumption great. 

12.  Compulsory  process  against  witnesses  will 
not  be  granted  where  the  testimony  would  be  on- 
mulative  only  of  that  heard  on  the  trial,  and  due  dil- 
igence was  not  used  to  secure  the  attendance  of 
the  witnesses  for  the  trial. 

18.  Testimony  to  show  the  spot  at  which  was 
found  the  weapon  with  which  the  crime  was  com- 
mitted Is  admissible. 

14.  A  question  put  a  witness  on  his  voir  dire 
to  affect  bis  oredibility,  and  not  allowed  to  be 
answered,  cannot  serve  as  a  matter  of  complaint 
where  the  witness  was  not  heard  otherwise  in  the 
case. 
{SyUab/ue  by  the  Court) 

Appeal  from  district  court,  parish  of  St. 
Landry;  Lewis,  Judge. 

Jttlea  (HI,  H.  L.  G&rtand,  Jr.,  Kenneth 
Bainio,  E.  P.  VcMtie,  and  W.  8.  Fnnee, 
for  appellant.  Walter  H.  Bogera,  Atty. 
Gen.,  for  the  State. 

Bbricodez,  C.  J.  Joe  Johnson,  John 
Hardy,  and  two  others  were  prosecuted 
for  murder.  The  former  were  found  guilty 
without  capital  punishment,  and  sen- 
tenced to  hard  labor  for  life.  The  latter 
were  acquitted.  Johnson  had  severed  la 
his  defense.    Hardy  alone  appeals  from 
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the  verdict  and  sentence.  The  transcript 
contains  11  bills  of  exceptions,  and  a  mo- 
tion lor  a  new  trial.  In  their  brief,  coun- 
sel for  appellant  allude  to  many  of  them, 
sayioK  merelythat  they  are  all  well  found- 
ed, and  calUngr  the  attention  of  the  court 
to  the  remaining  ones,  taken  to  the  re- 
fusal of  the  trial  judge  to  allow  them  to 
cross-examine  Joe  Johnson,  a  co-defend- 
ant, to  grant  a  continuance,  a  new  trial, 
and  to  iasne  compulsory  process  against 
certain  witnesses.  The  bills  will  neverthe- 
lesB  be  considered  seriatim. 

1.  The  first  bill  relates  to  the  refusal  of 
the  ti-iai  Judge  to  Issue  an  attachment  for 
Hudson,  an  absent  witness.  It  appears 
that  this  witness  had  not  been  served,  be- 
cause not  found,  as  he  was  then  in  Arkan- 
sas, and  was  not  served.  The  accused 
made  no  showing  to  establish  that  he  did 
not  know  of  the  absence  of  the  witness, 
that  bis  testimony  was  material,  or  that 
bis  attendance  could  be  secured  for  an 
early  trial.  It  also  appears  that  on  the 
day  previous,  when  the  case  was  called 
and  taken  up,  counsel  for  the  accused, 
after  ascertaining  that  this  witness  could 
not  be  found,  stated,  in  answer  to  Inquir- 
ies from  the  court,  that  another  witness, 
Emily  Williams,  was  the  only  one  for 
whom  an  attachment  was  desired.  This 
was  a  waiver  of  attachments  against  all 
other  witnesses.  The  motion  presented 
no  merit,  and,  apparently  made  tor  delay, 
was  properly  declined. 

2.  The  second  refers  to  the  refusal  of  the 
Judge  to  compel  Johnson,  while  a  witness 
on  the  stand,  to  answer  questions  touch- 
ing certain  statements  said  to  have  been 
made  by  him.  The  object  in  view  appears 
to  have  been,  In  putting  the  questions,  to 
Impeach  his  veracity  as  a  witness.  As  no 
foundation  had  been  previously  laid  to 
put  this  witness  on  his  guard,  and  such 
was  essential,  the  court  was  bound  to 
protect  him,  and  ruled  correctly. 

3.  The  third  bill  relates  to  the  refusal  of 
the  court  to  allow  a  continuance  owing  to 
the  absence  of  thewitness  Hudson.  What 
has  already  been  said  to  Justify  the  court 
In  refusing  an  attachment  against  this 
witness  is  a  ready  answer  to  tiie  com- 
plaint of  the  refusal  to  continue  the  case 
owing  to  his  absence. 

4.  The  fourth  bill  refers  to  the  arraign- 
ment of  the  co-defendant  Johnson  in  pres- 
ence of  the  Jury  before  which  Hardy  was 
being  tried.  As  already  stated,  Johnson 
bad  severed  in  his  defense.  Put  on  the 
Btanc'  by  the  state,  he  refused  to  testify, 
on  warning  by  the  court  tiiat  his  testi- 
mony might  be  used  against  him  on  his 
trial  for  the  same  offense.  On  his  refusal 
to  testify,  he  was  arraigned.  It  appears 
that  the  court  allowed  the  arraignment 
to  give  the  state  time  to  serve  copy  of  the 
venire  and  Indictment  on  Johnson,  to  ex- 
pedite his  trial  at  that  term  of  the  court. 
The  state  bad  a  right  thus  to  arraign  the 
accused,  as  it  had  to  arraign  any  other 
accused,  and  the  Jury  had  no  right  to  con- 
sider the  arraignment  as  having  any  con- 
nection with  Hardy's  case  before  them. 
It  Is  not  perceived,  nor  has  it  been  shown, 
how  this  arraignment  could  have  illegally 
and  Injuriously  influenced  the  Jury  on  the 
occasion.    The  judge  did  not  err. 


6.  The  fifth  bill  relates  to  a  remark  made 
by  the  Judge  while  Johnson  was  on  the 
stand,  which  was,  that  it  was  perfectly 
evident  that  an  effort  was  being  made  by 
defendants'  counsel  to  bulldoze  him.  The 
objection  that  this  remark  amounts  to 
pronouncing  on  the  facts,  which  are  with- 
in the  province  of  the  jury  alone,  Is  too 
trivial  to  receive  an  extended  notice.  The 
Judge,  however,  has  given  satisfactory 
rcHSons  to  show  how  this  remark  was  In- 
duced and  Justified. 

6.  The  sixth  bill  refers  to  the  refusal  of 
the  judge,  on  objection,  to  allow  the  fol- 
lowing question  to  be  put  to  a  witness  on 
the  stand:  "Do  you  know  the  general 
reputation  of  Johnson  for  truth  and  ve- 
racity?" The  court  ruled  that  the  ques- 
tion was  not  In  proper  form,  as  It  did  not 
call  for  the  general  reputation  of  the  wit- 
ness In  the  neighborhood  in  which  he  lived. 
The  question  ought  to  have  embraced  at 
least  that  material  element,  and  was  prop- 
erly excluded. 

7.  The  seventh  bill  relates  to  the  admis- 
sion of  the  statement  of  a  witness  that 
another  had  told  him  "that  the  pond  was 
dry."  The  admission  was  opposed  bfr 
cause  hearsay,  and  the  declaration  was 
made  out  of  the  presence  of  the  accused. 
The  Judge  says  that  the  questiun  was 
designed  to  establish  one  of  the  mediums 
of  Information  by  which  the  sheriff  was 
enabled  to  make  a  successful  search forthe 
knife  alleged  to  have  been  used  by  one  of 
the  accused.  No  showing  Is  made  to  jus- 
tify the  slightest  suspicion  or  inference 
that  the  statement  could  have  or  had  any 
infiuence  on  the  Jury,  or  that  the  accused 
would  be  or  was  injuriously  affected  bylt. 
Jurors  know,  without  any  charee  from 
the  court,  that  such  evidence  must  be  bar- 
ren of  effect,  particularly  in  criminal  cases, 
in  which  substantial  and  convincing  proof 
is  required  for  conviction. 

8.  The  eighth  bill  refers  to  the  refusal  of 
the  Judge  to  allow  the  defendant  to  intro- 
duce evidence  to  showthathe  had  allowed 
two  co-defendants  the  privilege  of  bail. 
Had  the  judge  admitted  the  proof,  he 
might  have  been  amenable  to  the  charge 
of  Indirectly  commenting  on  the  fncts,  as 
he  would  not  have  permitted  release  on 
bail  had  the  proof  been  evident,  or  the  pre- 
sumption great. 

9.  The  ninth  bill  relates  to  the  re- 
fusal of  the  Judge  to  grant  compulsory 
process  against  witnesses  to  substantiate 
the  grounds  upon  which  the  motion  for  a 
new  trial  was  founded,  and  to  grant  the 
new  trial.  It  appears  that  the  facts  in- 
tended to  be  proved  had  been  established 
at  the  trial,  and  that  the  testimony  would 
have  been  cumulative  only,  and  that  the 
defendant  had  not  used  due  diligence,  as 
he  could  and  should  have  done,  to  secure 
the  other  witness  to  testify  before  the  Jury. 
The  reasons  given  by  the  Judge  amply 
support  his  rnling. 

10.  The  tenth  bill  refers  to  the  admission 
of  the  statement  of  the  sheriff,  as  a  wit- 
ness, that  the  knife  with  which  the  throat 
of  the  deceased  had  been  cut  had  been 
thrown  in  the  pond.  The  court  received 
the  statement  as  corroborative  of  a  kin- 
dred matter  testified  to  by  another,  and 
as  designed  to  establish  a  fact  which  in- 
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.daced  the  sherlfl  to  take  action,  which  be 
detailed  to  the  I  ary.  The  court  properly 
received  the  testimony. 

11.  The  eleventh  and  last  bill  relates  to 
the  refusal  of  the  Judge  to  allow  a  ques- 
tion to  be  put  to  Johnson  recalled  after  he 
had  been  examined  on  his  voir  dire,  and 
declared  competent.  The  question  was 
put  during  a  second  examination  on  his 
voir  dire,  but  was  not  allowed  to  be  an- 
swered, as  it  did  not  affect  bis  credibility ; 
and  he  was  not  heard  otherwise  in  the 
case,  because  he  would  not  testify. 

12.  It  is  needless  to  consider  the  motion 
for  a  new  trial  and  the  a£9davl tin  sup- 
port, as  its  merits  have  already  been 
tested,  and  received  attention,  In  passing 
upon  the  ninth  bill  of  exceptions.  Judg- 
ment affirmed. 

(41  La.  Ann.  5S)  ~'~~ 

State  et  a,l.  v.  Milleb. 

(Supreme  Court  of  Louisiana.    Jan.,  1B89.    41 
LiS.  Ann.) 

CbikinaIi  Law — Appbal — Dumibsau 
An  appetil  talcen  from  a  judKment  rendered 
in  a  proceeding,  apparently  criminal,  will  not  be 
diamissed  for  want  of  a  citation  to  the  plaintiff, 
who  cannot  be  permitted  to  change  the  character 
of  the  proceeding,  and  claim  that  it  is  civil  in  its 
natute,  to  oust  the  defendant  from  an  appeal  talcen 
by  him,  as  though  the  proceeding  was  a  criminal 
prosecution,  in  which  no  citation  is  required. 
(SyUabuB  by  the  Coitrt) 

For  former  opinion,  see  S  South.  Rep. 
258. 

X/.  De  Porter  and  Howe  A  Prentiss,  tor 
appellant.  B.  N.  Gautler  and  Gervala 
Leehe,  for  appellees. 

Fbnner,  J.  Defendant  appeals  from  a 
Judgment  imposing  upon  him  a  fine  of  f20, 
and,  in  default  of  payment,  imprisonment 
tor  IG  days,  as  a  penalty  for  the  violation 
of  an  ordinance  of  the  police  Jury  of  the 
parish  of  Jefferson,  passed  in  the  following 
terms:  "No  railroad  train  shall  be  al- 
lowed to  pass  through  the  limits  of  the 
ylllages  of  this  parish  at  a  greater  rate  of 
speed  than  six  miles  an  hour,  and  any  con- 
ductor or  engineer  so  offending  shall,  on 
conviction  before  a  proper  court,  be  fined 
for  such  offense  the  sum  of  twenty  (f  20) 
dollars,  or  be  imprisoned  in  the  Jail  for  a 
period  not  less  than  ten,  nor  mure  than 
thirty,  days."  The  suggestion  that  we 
have  no  Jurisdiction  in  such  a  case  is  with- 
out merit.  It  is  undoubtedly  a  case 
"  wherein  the  constitutionality  or  legality 
ol  fine  or  penalty  imposed  by  a  municipal 
corporation  is  in  contestation,"  and  of  all 
■oeh  cases,  without  limitation,  article  81 
of  the  constitution  invests  this  court  with 
Jurisdiction.  Various  defenses  arenrg^ed, 
one  of  which,  however,  is  so  radical  that, 
being  w^  founded,  it  dispenses  us  from 
the  necessity  of  considering  any  others. 
This  is  the  lack  of  authority  in  the  police 
Jury  to  puss  such  an  ordinance.  Police 
Juries  can  only  exercise  such  powers  as 
have  been  granted  to  them  in  express 
terms,  or  such  as  are  necessarily  implied 
from,  or  incidental  to,  powers  so  expressly 
granted.  1  Dill.  Mun.  Corp.  $  363.  The 
power  exercised  by  this  ordinance  to  regu- 
late the  speed  of  railroad  trains  is  certainly 
one  not  usually  granted  to,  or  claimed  by, 


municipal  bodies  having  such  broad  terri- 
torial jurisdiction  as  police  Juries.  Such 
power  is,  indeed,  frequently  granted  to  in- 
corporated towns  and  cities,  and,  in  cases 
where  such  bodies  are  vested  with  general 
grant  of  police  powers,  perhaps  the  power 
to  make  such  reg^ulatlons  would  be  con- 
sidered as  embraced  therein.  But  the  leg- 
islature of  this  state  has  not  seen  fit  to  in- 
vest the  police  Juries  of  the  parishes  with 
any  general  grant  of  police  powers.  An 
examination  of  the  provisions  of  the  Re- 
vised Statutes,  under  the  title  of  "Police 
Jury,  "shows  that  the  legislature  has  very 
car^nlly  limited  and  defined  the  powers 
granted  to  these  bodies,  and  nowhere 
therein  can  befonnd  any  grant  embracing, 
either  expressly  or  by  implication,  or  as  a 
necessary  incident,  the  power  asserted  by 
the  police  jury  in  this  ordinance.  Even 
had  there  been  a  general  g:rant  of  police 
powers,  we  do  not  think  it  could,  under 
any  reasonable  construction,  have  em- 
braced the  power  here  asserted,  because 
it  would  have  been  a  power  entirely  out- 
side of  the  usual  function  of  police  Juries 
hostile  to  public  policy,  and  trenching  upon 
the  proper  legislative  domain.  As  every 
railroad  train  necessarily  runs  through  a 
succession  of  parishes,  If  each  may  re- 
quire a  rate  of  speed  not  exceeding  six 
miles,  all  may  do  so,  and  the  practical 
result  might  be  that  no  railroad  train 
could  ran  at  a  greater  speed  anywhere  In 
this  state.  It  is  true  tbe  ordinance  only 
refers  to  the  passage  of  the  train  through 
"the  village  of  the  parish, "butifitmay ex- 
ercise the  powerthere,  why  not  elsewhereT 
Besides,  what  are  tbe  "  villages  of  tbe  par- 
ish ?  "  We  are  not  aware  of  any  law  rec- 
ognizing such  municipal  organlsationB. 
Any  settlement  may  claim  to  be  a  "  vil- 
lage "as  well  as  another.  'Every  planta- 
tion "quarters"  might  set  up  its  claim, 
and  the  result  would  be  that  the  unhappy 
conductor  or  engineer  might  hardly  know 
when  he  was  in  ur  out  of  the  limits  of  & 
"  village. "  Satisfied,  as  we  are,  that  the 
police  jury,  In  passing  the  ordinance,  ex- 
ceeded Its  powers,  the  penalty  for  its  viola- 
tion cannot  be  enforced.  It  is  therefore 
ordered  that  the  Judgment  appealed  from 
be  avoided  and  reversed,  and  that  tbe  de- 
fendant is  discharg^ed. 


(/a  Lb.  Ann.  tS6) 

Starnes  et  aL  v.  Hadnot  et  a/. 

(Supreme  Court  of  Lovigiana.    March  B,  18901 
&  La.  Ann.) 

JtmOlamT— COLLATSBAI.  Attaox— EsTABLUHiaDr* 

or  Destbotxd  Rbcoxds. 

1.  Under  Act  No.  102  of  1868,  providing  for  the 
establishment  of  destroyed  records  in  tbe  coart- 
house  at  Alexandria,  in  Rapides  parish,  the  record 
and  judgment  in  the  suit  has  the  f  oroe  and  etTect 
of  the  original  record  destroyed,  and  is  the  best 
evidence  oi  its  contents. 

3.  A  judgment  rendered  by  a  oonrt  of  oompe. 
tent  Jnrisdiction,  when  the  proper  parties  have 
been  cited,  must  have  full  force  and  effect  until 
set  aside  by  a  direct  action.  It  cannot  be  atta<dEed 
ooUaterally. 
(SyUabua  hy  th«  Court.) 

Appeal  from  district  court,  pariah  ot 
Grant. 

R.  J.  Bowman,  for  appellants.  Whttm 
<fir  Tbomtoa,  for  appellees. 
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McEnest,  J.  This  1b  a  Buit  to  partition 
the  community  alleged  to  have  existed  be- 
tween Martha  B.  Lewis  and  her  husband, 
A.  C.  Lewis.  They  had  been  previously 
married,  and  Mrs.  Lewis  had  children  by 
hftr  former  marriage.  Both  had  property 
when  married.  Tne  plaintiffs  are  the  chil- 
dren of  the  first  marriage.  The  defendants 
are  the  children  of  Mr.  and  Mrs.  A.C.  Lew- 
Is.  The  defendants  excepted  to  the  de- 
mand of  plaintiff  upon  the  ground  that 
there  was  a  marriage  contract  entered  in- 
to before  marriage  between  Lewis  and 
Mrs.  Starnes,  which  provided  that  there 
should  be  no  community  of  acquests 
and  gains,  and  for  the  additional  rea- 
son that  Mrs.  Lewis  had  before  her 
death  portioned  all  her  property  among 
her  children  by  both  marriages.  The  ex- 
ception wan  refused  to  the  merits  to  stand 
as  an  answer.  By  agreement  the  issue  Is 
to  be  confined  to  the  question  of  the  right 
of  plaintiff  to  a  partition,  which  involves 
the  fact  whether  or  not  there  was  a  mar- 
riage contract  which  stipulated  there 
should  be  no  community  between  the 
Bpouses.  There  was  Judgment  In  favor  of 
defendants,  from  which  plaintiff  appealed. 

To  prove  the  marriage  contract,  the  de- 
fendants offered  in  evidence  the  record  and 
Judgment  In  suit  No.  1,426  of  the  district 
court  of  the  parish  of  Rapides,  entitled 
Martha  E.  Starnes  v.  Alfred  C.  Lewis,  her 
hnsband,  reviving  the  marriage  contract 
between  her  and  her  husband.  The  mar- 
riage contract  had  been  passed  before  Le 
Gras,  a  notary  public  for  the  pariBh  of 
Rapides,  and  bad  been  by  him  deposited 
and  recorded  in  the  recorder's  oflBceofthat 
parish.  The  original  was  so  deposited 
and  recorded.  The  suit  of  Mrs.  Starnes 
against  her  husband,  Lewis,  was  brought 
In  pursuance  of  Act  No.  102  of  1868, provid- 
ing for  the  revival  of  destroyed  records 
by  the  burning  of  the  court-house  hi  Sa- 
pides  parish  in  May,  1864,  by  the  federal 
troops,  when  they  set  Are  to  and  de- 
stroyed the  town  of  Alexandria.  Section 
2  of  said  act  is  as  follows :  "  That  hereafter 
any  person  desiring  to  establish  any  deed, 
bond,  mortgage,  judgment,  or  any  writ- 
ing whatsoever,  which  was  of  record  or 
deposited  in  any  ofiSce  in  said  parish,  and 
destroyed  by  the  burning  of  the  court- 
house in  May,  1864,  may  have  the  same  es- 
tablished by  applying  to  the  judge  of  the 
district,  by  petition  setting  forth  the  con- 
tents and  description  of  the  deed,  bond, 
mortgage,  judgment,  or  any  writing  what- 
soever which  he,  she,  or  they,  may  wish 
to  establish,  with  as  much  specific  cer- 
tainty as  possible,  which  petition  must  be 
served  on  tlie  maker  or  other  party,  or 
parties  in  Interest  of  the  said  m  alter  or 
other  party  or  parties  in  interpst,  residing 
in  the  parish  of  Rapides."  The  act  (sec- 
tion 3)  requires  the  judge  to  render  judg- 
ment establishing  or  not  such  deed,  etc.,  as 
theevldence  proves  it  tohaveexisted.  The 
recorder's  oflBce  was  in  the  court-house, 
and  the  records  of  the  office  were  de- 
stroyed. The  plaintiff  objected  to  the  in- 
troduction of  this  record  and  judgment 
"on  the  ground  that  It  is  not  the  best  evi- 
dence, and  no  basis  had  been  established 
for  its  offer."  The  record  is  the  best  evi- 
dence of  its  contents.  The  act  referred  to 
T.780.no.23— 43 


authorized  the  suit  to  establish  the  exist- 
ence of  a  lost  or  destroyed  record,  and  the 
judgment  reversing  and  establishing  the 
same  has  the  same  effect  ae  the  original 
writing  which  was  destroyed. 

The  plaintiffs  object,  also,  to  the  suit, 
because  Lewis,  the  defendant,  aclsnuwl- 
edged  service,  and  confessed  the  fact.  He 
had,  under  the  act,  no  other  alternative. 
In  proceeding  to  establish  the  destroyed 
record,  the  defendant  is  required  to  admit 
the  facts,  or  to  deny  them  under  oath. 

This  judgment  Ib  not  impeached  for  any 
reason  that  would  render  it  an  absolute 
nullity.  It  must  have  full  force  and  effect 
until  set  aside  in  a  direct  action.  The  Judg- 
ment was  rendered  by  a  court  of  compe- 
tent Jurisdiction,  and  the  proper  parties 
were  duly  cited.  It  cannot  be  attaclced 
collaterally.  Succession  of  Quin,  30  La. 
Ann.  947. 

Thpre  is  a  largeamount  of  testimony  in- 
troduced and  objected  to,  by  both  parties, 
to  establish  or  deny  the  existence  of  the 
marriage  contract.  But  we  deem  it  unnec- 
essary to  review  it,  and  go  beyond  the 
record  in  thesult  of  Starnes  against  Lewis, 
husband.  The  Judgment  in  the  case  estab- 
lishes the  existence  of  the  marriage  con- 
tract, and  the  stipulation  therein  that 
there  should  not  be  community  between 
the  spouses. 

The  judgment  appealed  from  is  there- 
fore affirmed. 


(42  La.  Ann.  07) 
Succession  of  Girardet. 

(Sfivreme  Court  of  LouHUma.    April  7,  1890. 
&  La.  Ann.) 

JcDioiAi,  Sai.es— DiscHAsaa  of  Librb. 

1.  Liens,  privileges,  and  mortgages  for  taxes 
are  excepted  from  the  general  rule  that  judicial 
sales  have  effect  to  cancel  mortgages  and  privi- 
leges, and  to  refer  them  forsatlsfaotion  to  the  pro- 
ceeds of  sale. 

2.  Such  privileges  and  mortgages  aregovemed 
by  special  legislation  in  reference  thereto,  under 
which  thev  adhere  to  the  property  until  paid  or  ex- 
tinguished in  some  other  legal  mode,  notwith- 
standing any  sale. 

(SyUoinu  bu  the  Court.) 

B.  R.  Foriaan,  for  appellant.  Wynne 
Ragna  and  W.B.Somerville,  for  appellee. 

Fbnnbb,  J.  Appeal  from  the  civil  dis- 
trict court  for  the  parish  of  Orleans.  The 
property  of  this  succession  having  been  du- 
ly pold  at  probate  sale  to  pay  debts,  a  cer- 
tificate of  mortgages  was  obtained  which 
exhibited  sundry  conventional,  legal,  and 
judicial  mortgages  standing  against  the 
property,  besides  numerous  tax-liens  and 
privileges  in  favor  of  the  state  and  city. 
Thereupon  the  administratrix  took  a  rule 
against  two  of  the  private  mortgage  cred- 
itors, the  city  of  New  Orleans,  the  city  comp- 
troller, and  the  state  tax  collectors  for 
the  several  districts  of  the  city,  requiring 
them  to  show  cause  why  all  the  inscrip- 
tions reported  In  said  certificate  of  the  re- 
corder of  mortgages  should  not  be  erased 
and  canceled,  and  why  the  said  tax  col- 
lectors and  city  comptroller  should  not 
erase  and  cancel  from  their  respective 
books  all  claims  for  state  and  city  taxes 
as  claiming  to  bear  upon  the  property  de- 
scribed, and  their  respective  claims  be  re- 
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temd  to  the  proceeds,  and  Bald  offlcera  be 
ordered  to  give  their  certificates  to  be  an- 
nexed to  the  acts  of  sale,  showing  that 
said  claims  have  been  canceled  and  erased. 
Under  this  prayer  we  consider  nothing  at 
Issue  in  the  proceeding,  as  between  the 
BQCcesslon  and  the  state  and  city,  except 
the  legal  qneetlon  whether  or  not  a  pro- 
bate sale  of  property  to  pay  debts  has  ef- 
fect to  transfer  tax-Hens  and  privileges 
from  the  property  to  the  proceeds  of  sale. 
Oonnsel  for  plaintiff  la  rale,  in  his  brief, 
states  that  the  relief  sought  was  "  to  show 
cause  why  all  the  inscriptions  should  not 
be  erased  and  canceled,  and  their  respect- 
ive claims  be  referred  to  the  proceeds. "  We 
shall  therefore  decline  to  consider  the 
questions  suggested  in  other  parts  of  the 
rule  and  of  the  brl^s.  attacking  the  valid- 
ity of  the  tax  inscriptions  as  affected  by 
prescription  and  other  defenses.  The 
question  here  Is  notwhetherthe  claims  are 
valid,  but  whether  they  are  to  be  removed 
from  the  property,  and  referred  to  the 
proceeds.  The  Jndge  a  qvo  evidently  took 
this  view  of  the  rule,  because  he  discharged 
It  absolutely,  although  sundry  of  the  tax 
inscriptions  are  admitted  by  all  parties  to 
be  prescribed,  and  although  it  is  element- 
ary, and  not  disputed  by  any  one,  that 
the  sale  had  effect,  when  duly  executed  by 
payment  of  the  price,  to  transfer  the  pri- 
vate mortgages  and  privileges  to  the  pro- 
ceeds for  satisfaction.  We  shall  therefore 
confine  our  discussion  to  the  question 
above  indicated,  vlx.,  whether  or  not  the 
Judicial  sale  of  property  has  effect  to  dis- 
cbarge It  from  tax-liens  and  privileges,  to 
refer  them  to  the  proceeds  of  sale,  and  to 
pass  the  title  to  the  purchaser  disincum- 
bered  of  such  liens.  Whatever  maybe  snld 
of  the  wisdom  and  policy  of  such  legisla- 
tion, the  revenue  statutes  of  the  state 
leave  no  room  for  doubt  that  property 
subject  to  tax-liens  and  privileges  cannot 
be  dislncnmbered  thereof  otherwise  than 
by  payment  of  the  taxes,  or  by  their  ex- 
tinguishment In  some  other  legal  mode, 
and  that  no  sale  can  have  effect  to  relieve 
the  property  sold  therefrom,  and  to  refer 
them  for  satisfaction  to  the  proceeds.  Sec- 
tion 2519of  the  Knvised  Statutes, reiterated 
expressly  In  the  general  revenue  laws  sub- 
sequently passed,  provides:  "Hereafter 
nether  recnrdere,  sheriffs,  notaries 
tiiroughout  the  state,  nor  other  peraons 
authorized  to  convey  real  estate  by  public 
act,  shall  pass  or  execute  any  act  for  the 
sale,  transfer,  or  exchange  of  any  real  es- 
tate, unless  the  state,  parish,  or  municipal 
taxes  due  on  the  same  be  first  paid,  to  be 
shown  by  the  tax  collector's  receipt  or  cer- 
tificate to  that  purpose. "  Such  provisions 
are  obviously  inconsistent  with  the  claim 
advanced  by  the  plaintiff  in  rule.  So  far 
from  transferring  the  tax-liens  from  the 
proper^  to  the  proceeds  of  sale,  the  law 
holds  the  title  of  the  property  in  atntu 
gno,  and  prohibits  its  passing  to  the  pur- 
chaser at  any  sale,  public  or  private,  until 
the  taxes  due  thereon  are  first  paid.  We 
need  not  discuss  the  validity  or  effect  of 
Act  No.  88  of  1888,  amending  section  2519, 
Rev.  St.,  because  it  perpetuates  the  same 
principle  in  a  modifleiil  form.  Several 
cases  are  quoted  in  which  the  right  of  the 
state  and  city,  consen  ting  thereto,  to  look 


to  the  proceeds  of  sale  for  satisfaction  of 
their  taxes,  has  been  recognised.  Succes- 
sion of  Zacharie,  80  La.  Ann.  1260;  Succes- 
sion of  Dupny,  S3  La.  Ann.  200.  Bat  these 
cases  obviously  rest  on  the  consent  of  the 
taxing  authorities,  and  the  absence  of  con- 
test. When  the  question  was  squarely 
presented,  in  absence  of  such  consent,  we 
very  recently  held  that  the  tax-liens  and 
privileges  adhered  to  the  property  not- 
withstanding the  Judicial  sale,  and  were 
not  transferred  to  the  proceeds.  Morris 
V.  Lalaorie.  89  La.  Ann.  47, 1  South.  Rep. 
659.  Plaintiff's  right  to  test  the  validity 
and  existence  of  the  taxes,  and  the  in- 
scriptions thereof,  in  a  proper  proceeding, 
is  reserved,  and,  with  this  reservation. 
Judgment  affirmed. 

"~~~  («  La.  Ann.  OS) 

Statb  ex  re/.  Bkazbalk  ▼.  Fbank  et  a/. 

(Supreme  Court  of  XouMona.    March  8, 1890. 
43  La.  Ann.) 

TAXAnoN— Appbai.— JuBiBsicnoKAii  Ajcomrt. 

1.  The  supreme  court,  when  the  amonnt  In- 
volved Is  less  than  12,000,  has  Jarisdiotion  only  of 
tax-suits  when  the  constitntionality  or  legality  of 
the  tax  is  involved. 

S.  In  the  absence  in  the  pleadings  of  any  sag- 
Restion  as  to  the  legalitv  or  oonstituttonality  of  tM 
tax,  the  appeal  will  be  olsmiasad. 

Appeal  from  district  court,  parish  of 
Natchitoches ;  Pierson,  Judge. 

J&ck  &  DIsinukea,  for  appellants.  P.  P. 
Braxeale,  for  appellee. 

McEnert,  J.  This  is  a  suit  to  enforce 
the  payment  of  licenses  alleged  to  be  due 
by  defendants  for  carrying  on  the  business 
of  traveling  show,  dentistry,  manufact- 
urer, merchant,  and  hawker,  agrgregating 
for  both  state  and  parish  licenses  the  sum 
of  f261.75i  Defendants  answered  that 
"they constitute  a  firm, and  carry  on  basi- 
ness  as  a  hawker,  in  the  capacity  of  which 
they  are  liable  to  the  license  of  hawker,  in 
that  capacity  lor  which  they  have  paid, 
and  they  owe  no  other. "  There  ia  no  is- 
sue suggested  by  the  pleading  in  any  way 
Involving  the  legality  or  conBtitutionalily 
of  the  tax.  There  is  only  a  question  of 
fact  at  issue, — whether  or  not  the  defend- 
ants carry  on  the  business  for  which  a 
license  is  demanded.  It  is  not  plain  that 
the  license  as  hawker  covers  the  other  oc- 
cupation, and  authorizes  the  defendants 
to  pursue  them.  The  amount  involved  is 
less  than  $2,000,  and  this  court  is  therefore 
without  jurisdiction.  Article  81  of  the 
constitution,  as  amended.  We  will  there- 
fore, ex  proprio  motu,  dismiss  the  appeal. 
Police  Jury  v.  Wise,  8S  La.  Ann.  704 ;  State 
T.  Judges,  6  South.  Rep.  804,  (recently 
decided.)  It  is  therefore  ordered  that  the 
appeal  be  dismissed. 


(iS  La.  Ann.  S2) 

Statb  ex  re/.  Board  of  Directors  of  Pub- 
lic Schools  t.  City  of  New  Orleans. 
(Supreme  Cawrt  of  LouUiamia.    Feb.  10, 1890.) 
CoNsmnmoKAL  IiAW—TAXAnoir— Schools— Hih 

HICIPAX.  CoBPOBATIOIta. 

1.  A  municipal  corporation,  sned  under  an  en- 
actment deemed  by  it  to  be  unconstitutional,  the 
object  of  which  is  to  compel  it  to  inciease  an  ap- 
propriation from  its  alimony,  has  the  right  to  plead 
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the  nncoDiititTitlonalItT  of  the  aet,  and  to  havo  ib« 
contention  determined  by  the  coart. 

3.  It  cannot  be  called  on  to  show  canae  why  a 
relief  sought  against  it  should  not  be  granted,  and, 
when  it  appears,  in  response,  b«  met  w'th  the  ob- 
iectlon  that  It  has  no  standing  In  oonrt,  and  cannot 
M  heard. 

8.  In  such  cases,  the  court  will  not  refuse  to 
listen  to  the  defense,  but  will  Inquire  and  pass  up- 
on its  merits. 

4.  The  supremacy  of  a  legislature  over  a  dty 
ia  not  so  absolute  that  it  cannot  be  restrained  by 
the  organic  law.  Limitation  Imposed  by  the  con- 
stitution npon  Its  power  cannot  be  overleaped. 

6.  The  system  of  free  public  schools  in  Louisi- 
ana is  a  state  institation,  for  the  establishment, 
maintenance,  and  sapportof  which  the  state  la  re- 
quired to  provide  by  taxation  or  otherwise. 

0.  As  a  rule,  the  taxing  powers  may  be  exer- 
cised by  the  general  assembly  for  state  purposes 
only,  and  by  parishes  and  municipal  oorporationa, 
under  autbonty  granted  them  by  the  legislature, 
for  parish  and  munidpcd  purposes  alone;  but,  un- 
dmr  express  sanction  of  the  eonstitution,  the  gen- 
eral assembly  may  authorise  parishes  to  levy  a  tax 
for  the  publio  schools  therein,  not  exoeedlng  the 
•tate  tax,  and,  with  other  parish  taxes,  not  exceed- 
ing the  limit*  of  parish  taitation  fixed  by  the  con- 
stitution. 

7.  The  legislatnre  cannot  force  a  parish  to 
levy  a  tax  for  school  purposes.  It  may  authorize 
tt  to  do  so,  and  when  it  has  done  so,  and  the  parish 
undertakes  to  raise  It,  the  constitutional  limit  must 
ba  observed. 

8.  To  be  valid,  the  levy  of  such  a  tax  must  find 
authority  in  the  organic- law. 

•.  It  has  therefore  no  authority  to  compel  the 
titj  of  New  Orleans,  which  Is  the  parish  of  Or- 
leans, to  malce  an  appropriation  to  atand  in  place 
of  the  amount  which  a  school-tax.  If  specially  lev- 
ied, would  have  realised. 

10.  The  legislature  cannot  transgress  Its  pow- 
era,  nor  invade  those  which  are  secured  by  the 
oonsUtution  to  the  city  of  New  Orleans. 

11.  It  cannot  do  indlieotly  that  whioh  It  Is  In- 
competent to  do  directly. 

13.  Although  the  first  part  of  seotion  71  of  Act 
81  of  liSSS  may  be  oonsutational,  the  provisos 
whioh  follow  it,  and  which  require  the  city  of  New 
Orleans  to  appropriate  not  less  than  tSSOjOOO  for 
school  purposes,  are  unconstitutionaL  Tney  are 
therefore  deemed  unwritten,  and  not  binding  on 
the  city. 
ISyUabM  bu  the  Court.) 

Appeal  from  civil  district  eonrt,  parish 
of  Orleans;  Riohtor,  Judge. 

Walter  H.  Bogen,  A.  U.  WUaoa,  E.  B. 
Krattacbnitt,  Cbaa.  F.  Buck,  and  Frank 
N.  fiut/flr,  for  appellant.  SHmuelL,  OUmore 
and  Francis  B.  Lee,  lor  appellee. 

Bbrmddks,  C.  J.  Tbis  is  a  wandamaa 
proceeding,  the  object  ot  which  is  to  com- 
pel the  citjr  of  Kew  Orleans  to  place  the 
relator  hoard  on  its  budget  of  ezpen<ll- 
tures  for  1889,  for  the  sum  of  $250,000, 
which  it  has  failed  to  do,  except  to  the  ex- 
tent  of  $180,000.  The  petition  is  based  on 
section  71  of  Act  81  of  1888,  relative  to  pub- 
Ue  schools.  That  section  provides,  sub- 
stantially, that  the  council  of  New  Or- 
toans,  in  makins  their  annual  budget  of 
expenditures,  uiall  include  therein  the 
amount  deemed  necessary  to  meet  the  ex- 
penses of  the  schools,  and  keep  in  good  re- 
pair school-houses  and  grounds,  as  may 
seem  Just  and  reasonable;  provided  it 
shall  not  exceed  the  statement  of  the 
school  board  to  be  previously  made,  and 
shall  not  be  less  than  $200,000,  whereof 
$76,000  in  to  be  paid  out  of  the  reserve 
fond  ot  20  per  cent,  constituted  by  section 
66  ol  Act  20  ot  1882  and  Actl09  ot  1886, from 


which  certain  claims  against  the  board 
shall  be  paid  gradually,  so  an  to  be  extin- 
guished in  1895.  The  section  authorises 
the  board,  if  necessary,  to  enforce  its  pro- 
visions by  manc/anxia.  There  is  a  charge  ot 
failure,  and  a  prayer  for  relief.  The  de- 
fenses of  the  city  ure  a  general  denial,  and 
the  uuconstitutlonality  of  the  act  on  vari- 
ous grounds.  A  number  of  persons,  claim- 
ing an  interest,  intervened,  Joining  the 
board,  and  were  met  by  exceptions  and 
answers  by  the  city.  From  a  Judgment 
dismissing  the  proceeding^  and  the  inter- 
vention, the  relator  and  the  intervenors 
have  appealed. 

The  opposition  ot  the  city  to  the  consti- 
tutlonaUty  ot  the  act  may  be  summarised 
as  follows:  (1)  It  embraces  two  objects; 
(2)  it  attempts  to  amend  the  city  charter 
in  a  prohibited  manner;  (8)  it  is  a  local  or 
special  enactment,  which  was  adopted 
without  previous  publication  ot  intention, 
etc.:  (4)  it  requires  the  city  to  pay, 
throusn  the  board  of  directors,  a  debt 
which  it  does  not  owe;  (6)  it  reqniree  the 
city  to  make  an  appropriation,  for  school 
purposes,  which  the  city  cannot  be  com- 
pelled to  raise  by  a  school  tax.  Counter, 
the  board  and  the  intervenors  retort  that 
the  city  of  New  Orleans  has  no  legal 
standing  to  charge  the  unconstitutionali- 
ty of  any  law  aBecting  her. 

Touching  this  peremptory  objection  to 
the  right  of  the  city  to  stand  in  judgment, 
which  must  be  determined  at  the  thresh- 
old, it  might  suffice  to  say  that,  however 
absolute  and  broad  the  powers  ot  the  gen- 
eral assembly  may  be  in  the  city  of  New 
Orleans,  their  supremacy  must  be  conHned 
within  certain  boundaries  by  the  state  or* 
ganic  law, .which  cannot  be  overleaped; 
and  that,  when  an  attempt  is  made  to 
transgress  them,  the  city  has  an  undoub^ 
ed  right  to  interpose  impediments,  and  to 
be  heard;  but  it  is  better  that  the  matter 
receive  attention. 

The  principle  is  well  recognised  that 
"where  a  demand  is  asserted  against  a 
municipality,  though  of  a  nature  that  the 
legislature  would  have  a  right  to  require 
it  to  incur  and  discharge,  yet,  if  Its  legal 
and  equitable  obligation  is  disputed,  the 
corporation  has  the  right  to  have  tne  dls- 

gute  settled  by  the  courts,  and  cnnnot'be 
ound  by  a  legislative  allowance  of  Kie 
claim."  Cooley,  Const.  Lim.  232,  233.  In- 
deed, were  it  not  so,  the  mouth  of  politic- 
al organizations  representing  the  corpo- 
rations would  remain  absolutely  muzsled. 
The  corporations  would  have,  not  only 
ttimely  to  submit  to  and  passively  to  allow 
unconstitutional  legislation  to  be  executed, 
but  could  be  constrained  to  carry  it  out 
themselves.  The  books  are  full  of  cases  in 
which  political  corporations  have  been  rec« 
ognized  the  privilege  of  setting  up  the  un- 
constitutionality of  law,  under  which  some 
unwarrantable  right  against  their  reve- 
nue and  property  was  sought  to  be  en- 
forced, and  in  which  the  legality  of  such 
defenses  has  l>een  sanctioned.  When,  there- 
fore, the  courts  have  said.  In  cases  of  that 
category,  that  such  corporations  cannot 
resist  legislation  afI6ctlng  them,  they 
would  mean,  and  meant  only,  constitu- 
tional, and  In  no  way  nnconstitutional, 
legislation,  for  the  glaring  reason  that  to 
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have  meant  and  Baid  the  reverae  would 
have  been  to  have  held  that  municipal 
corporations  must,  In  all  contlngencieB, 
accept  and  further  unconstitutional  legis- 
lation, which  would  be  a  monstrous  prop- 
osition. The  ruling  of  this  court  In  the 
recent  case  of  State  v.  Shakespeare,  41  La. 
A.nn.  166,  6  South.  Rep.  592,  is  no  author- 
ity to  prevent  the  city  of  New  Orleans 
from  being  heard  in  the  instant  contro- 
versy. It  was  a  Suit  in  which  the  gover- 
nor. Intrusted  with  the  execution  of  the 
law,  claimed  that,  under  the  provisions  of 
Act  No.  63  of  1888,  entitled  "An  act  creat- 
ing police  board  for  the  city  of  New  Or- 
leans, and  defining  its  powers,"  it  was 
made  the  ministerial  duty  of  the  mayor 
Jindconnnilmen  of  New  Orleans  to  proceed 
to  the  election  of  six  commissioners,  who 
were,  with  the  mayor,  to  constitute  the 
police  board ;  that  they  had  declined  to 
perform  that  duty ;  and  that  they  should 
be  compelled  to  do  so.  The  return  of  the 
defendants  was  a  charge  of  the  unconsti- 
tutionality of  the  act  sought  to  be  en- 
forced. The  issue  was  whether  the  defend- 
ants, tbe  representatives  of  the  corpora^ 
tion  as  its  council,  could  resist  the  execu- 
tion of  the  law  on  that  plea.  It  did  not 
Involve  thequestlon  whether  the  defend- 
ant bad  any  legal  standing  to  plead  the  un- 
.ionstitntionality  of  the  la  w,  or  whether  tbe 
dty  revenue  should  or  should  not  be  appro- 
priated for  the  purposes  of  the  police  de- 
partment. The  act  contemplated  a  reor- 
Sajiiiation  of  the  police  force,  by  with- 
drawing from  the  mayor  and  council  the 
appointing  power,  and  vesting  it  in  a 
board  created  by  the  statute ;  and  it  pre- 
scribed, as  a  preliminary  matter,  that  an 
election  should  be  made  by  the  council  of 
tbe  commisiiioners,  who,  with  the  mayor, 
were  to  constitute  that  board.  Although 
the  court  catechised  the  defendants  by  in- 
forming them  that  it  was  improper  for 
them  lightly  to  question  the  validity  of 
the  act,  which  was  prima,  facie  constitu- 
tional ;  that  It  was  better  that  they  with- 
tiold  their  resistance  until  after  it  has  been 
judicially  declared  unconstitutional;  and 
that,  by  executing  it.  their  responsibility 
was  sheltered,— it  did  not  hold  that  they 
did  not  possess  the  right  of  pleading  Its 
unconstitutionality,  and  that  they  would 
not  be  beard.  Far  from  refusing  to  con- 
sider that  defense,  the  court  inquired  into 
it,  and  sustained  the  conBtltntionallty  of 
the  act,  ordering  the  defendants  to  pro- 
ceed with  the  election. 

Here  the  controverted  question  involves 
the  right  of  the  legislature  to  dispose 
without  warrant,  and  in  spite  of  consti- 
tutional inhibition,  of  a  large  portion  of 
the  city's  revenue  for  a  specific  purpose, 
Injnrionsly,  it  is  claimed,  to  other  superior 
purposes;  in  other  words,  the  power  of 
that  body  to  divert  a  part  of  the  alimony 
of  the  city  for  an  object  for  which  it  could 
not  be  forced  to  provide,  which  is  not  one 
of  her  essential  wants  and  necessities,  and 
which  in  amount  is  lai^er  than  thatwhlcb 
tbe  city  can  consecrate  to  that  end.  In 
support  of  her  resistance,  the  city  invokes 
the  organic  law,  which  prevents  the  legis- 
lature from  enacting,  and  which  has  vested 
It  with  a  discretion  which  cannot  be  co- 
wced,  and  which  she  has  reasonably  exer- 


cised. It  would  be  strangle,  indeed,  if. 
after  thedefendants  have  been  commanded 
to  show  cause  why  tbe  relief  sought 
against  them  should  not  be  granted,  they 
could  be  met,  when  they  appear  in  re- 
sponse, with  the  objection  that  they  have 
no  standing  in  judgment.  Orieff  v.  Kirk, 
17  La.  Ann.  26;  Pasteur  v.  Lewis,  39  La. 
Ann.  11, 1  South.  Sep.  807;  McVeigh  v.  U. 
S..  11  Wall.  267. 

Pretermitting  an  examination  of  the 
constitutional  objections  affect  ingtheform 
of  the  act,  primarily  raised  and  before 
mentioned,  we  will  now  proceed  to  in- 
quire and  determine  the  last  one  which 
assails  tbe  substance  of  the  act,  as  it  may 
be  valid  in  form,  and  yet  invalid  intrin- 
sically. It  is  elementary  that  a  state,  in 
the  absence  of  constitutional  prohibition, 
may  delegate  part  of  her  political  and  ad- 
ministrative powers  to  municipal  corpora- 
tions within  her  border,  which  then  be- 
come state  functionaries,  and  that,  when- 
ever such  delegation  may  take  place,  the 
state  can  confer  on  them  certain  rights, 
which  she  may  subsequently  extend, 
abridge,  or  withdraw,  as  may  seem  just 
and  advisable.  This  principle  of  delegation 
is  essential  in  the  very  nature  of  thing^s,  as 
otherwise  the  local  administration  neces- 
sary for  public  good  would  be  an  impossibil- 
ity, in  consequence  of  thepracticalinabilltr 
of  the  state  general  go  vemment  to  well  pro- 
vide, by  Itself,  for  the  regulation  of  admin- 
istrative matters  in  numerous  important 
details,  in  the  different  parts  of  the  state. 
The  organic  law  may,  however,  check  tbe 
incidental  right  of  the  legislature,  so  that, 
when  constitutional  restrictions  have  been 
enforced,  the  limitation  Is  paramount, and 
the  legislature  is  impotent.  Indeed,  it  is 
a  question  settled  beyond  the  poBsibiiity 
of  reasonable  doubt,  and  wliich  nee<l8 
no  reference  to  authorities  to  be  verified, 
that  the  supremacy  of  the  legislature  over 
a  municipal  corporation,  in  many  re- 
spects, is  restrainable  by  qualifications 
placed  by  the  constitution,  in  terms  or  by 
fair  implication.  It  is  clear  that  the  legis- 
laturecan  no  more  transgress  a  state  con- 
stitution than  a  convention  can  violate 
the  federal  constitution,  or  than  a  munici- 
pal corporation  can  override  its  charter, 
valid  laws  affecting  it,  and  the  federal  or 
state  constitution.  It  therefore  follows 
that,  when  restrictions  have  been  placed 
by  the  higher  law  on  the  powers  of  the 
legislature,  or  when  the  authority  with 
which  It  Is  specially  vested  Is  limited,  the 
legislature  hue  no  right  to  compel  munic- 
ipal corporations  to  do  that  which  the 
constitution  says  the  leglsla  ture  may  aa- 
thorize  them  to  do;  and,  If  the  legislature 
undertakes  to  go  beyond  Its  power  of  aii~ 
thorlzation,  its  action  is  nugatory. 

The  fundamental  questions  upon  wbtcb 
this  controversy  turns  are:  (1)  Whether 
the  legislature  has  stripped  thecity  council 
from  discretion  in  the  matter  of  school  ap- 
propriation; and,  if  it  has  done  so,  (2) 
whether  it  has  or  not  transgressed  tlie 
constitution  in  requiring  an  outlay  which 
it  could  not  command. 

1.  It  Is  apparent  that  tbe  legislature  iiai> 
In  unmistakable  language  industriouslj- 
at  first  expresHed  its  will  that  the  cit^- 
council  of  New  Orleans  shall  have  a  discr». 
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tlon  In  Bucta  matters;  bat  It  1b  evident 
that  It  subBequently  clrcnmscribed  the 
exercise  of  that  discretion,  when  it  pro- 
vided that  the  total  shall  not  exceed  the 
amount  set  forth  In  the  estimate  ot  the 
boa^  of  directors  to  be  submitted  before 
the  annuaJ  budget  of  expenditure  Is  pre- 
pared, and  shall  not  be  less  than  $250,000. 
It  Is  therefore  clear  that  the  legislature  in- 
tended that  the  city  authorities  should 
not  have  a  discretion  to  approprtate  more 
than  one  sum,  and  less  than  another,  and 
that  a  breach  of  duty  could  be  summarily 
provided  against. 

2.  Such  being  the  case,  the  momentous 
question  arises, — whether  the  legislature 
aad  authority  to  prescribe  and  command 
as  it  did,  in  this  case,  requiring  an  appro- 
priation.   The  city  of  New  Orleans  is  a 
political  organization,  recognized  and  pro- 
tected by  the  constitution  and  by  leg^isla- 
tion,  under  its  provisions.    It  enjoys  the 
privileges    of   a   municipal   corporation; 
possesses  all  the  inherent  powers  neces- 
sary for  Its  existence  and  maintenance,  for 
the  accomplishment  of  the  purpose    for 
which  It  was  created.    It  is  a  being  which 
cannot  be  Iflotted  out  of  life.    Its  citizens 
bave  rights  which  cannot  be  divested.    Al- 
though, under  an  express  constitutional 
provision,  the  legislature  has  authority  to 
cancel  its  charter,  remit  its  inhabitants  to 
another  form  of  government,  (article  254,) 
that  body  has  no  right  to  compel  its  rep- 
resentatives, by  whatever  name,  under  its 
actual  or  under  an  eventual  power  of  gov- 
ernment, to  do  that  which  parochial  or 
municipal  organizations  cannot  be  forced 
to  do.    So  that,  if  by  the  terms  of  the  con- 
stitution,   or   by   fair   implication    from 
them.  It  appears  that  tlie  legislature  can- 
not compel  the  city  to  make  any  appro- 
priation for  school  purposes,  it  irresistibly 
follows  that  the  legislature  is   nut  per- 
mitted to  do  BO,  either  by  special  or  gen- 
eral legislation,  or  by  an  amendment  of 
the  charter.    The  system  of  public  educa- 
tion in  Louisiana  now  is  a  state  institn- 
tlon,  and  as  such  Is  placed  under  the  con- 
trol  and   protection   of  the  state  by  the 
very  terms  of  the  constitution.    Article  224 
provides:     "There  shall  be    free   public 
Bchools  established  by  the  general  aseem- 
bly,  throughout  the  state,  for  the  educa- 
tion of  all  the  children  of  the  state  between 
xhe  ages  of  six  and  eighteen  years,  and  the 
general  assembly  shall  provide  for  their 
establishment,  maintenance,  and  support 
by  taxation  or  otherwise ;  and  all  money 
80  raised,  except  the  poll-tax,  shall  be  dls- 
-tributed  to  each  parish,  in  proportion  to 
the  number  of  children  between  the  ages 
of  six  and  eighteen  years."      Inasmuch, 
bowever,  as  the  revenues  or  resources  ot 
the  state,  owing  mostly  to  the  restriction 
Imposed  upon  her  taxing  powers,  may  be 
Inadequate  to  accomplish  those  purposes, 
tlie  constitution  (article  229,  last  sentence) 
bas  required  the  legfislature  to  provide  for 
the  levy  of  school  tax.    The  article  (229) 
reads:    "The  legislature     •     •     ♦    shall 
provide  that  every  parish  may  levy  a  tax 
for  the  public  schools  therein,  which  shall 
not  exceed  the  state  tax:  provided,  that, 
-virith  such  tax, the  whole  amount  of  parish 
taxes  shall  not  exceed  the  limits  of  parish 
taxation  fixed  by  this  constitution." 


In  furtherance  of  that  provision,  the  leg- 
islature has  adopted  Act  81  of  1888  by 
which  parochial  authorities  have  been  em- 
powered, in  their  discretion,  to  raise  such 
tax.  It  is  aremarkable  circumstance  that, 
had  the  constitution  not  thus  expi-esslr 
provided,  the  legislature  could  not  have 
empowered  parishes  to  assist  the  state  in 
the  establiBhment,  maintenance,  and  sup- 
port of  the  public  schools,  which  are  a  state 
institution ;  for  article  202  of  the  constitu- 
tion says :  "The  taxing  power  may  be  ex- 
ercised by  the  general  assembly  for  state 
purposes,  and  by  parishes  and  municipal 
corporations  under  authority  granted  to 
them  by  the  general  assembly,  for  parish 
and  municipal  purposes. "  In  the  case  of 
State  V.  Police  Jury,  40  La.  Ann.  756,  5 
South.  Rep.  23,  identical  in  principle  with 
the  instant  one,  it  was  claimed,  under  sec- 
tion 54  of  that  act,  that  the  police  Jury  of 
a  parish  was  bound  to  levy  such  tax;  but 
the  court  found  and  held  that  the  word 
"mav,"  used  In  the  text,  did  not  mean 
"shall,"  and  that,  traced  through  the 
last  sentence  of  the  article  (229)  to  Act  No. 
23  of  1877,  S  28,  it  simply  meant  "are  au- 
thorized, "  determining,  therefore,  that  the 
language  is  directory,  and  not  mandatory. 
In  that  case  it  was  said  that  a  legislation 
touching  public  education,  In  order  to  be 
valid,  must  find  Its  authority  in  the  or- 
ganic law  itself,  because  public  education 
is  a  state  institution,  to  be  fostered  by  the 
state.  The  court  consequently  held  that 
legislation  such  as  that  before  it  could  not 
be  and  was  not  peremptory,  as  otherwise 
it  would  transgress  the  legislative  powers, 
and  thus  be  unconstitutional ;  concluding 
that  police  Juries  are  clothed,  both  by  the 
constitution  and  the  same  act,  with  the 
discretionary  or  optional  power  of  levy- 
ing a  public-school  tax  or  not,  as  they 
might  deem  proper.  Indeed,  were  a  police 
Jury  to  exercise  its  disirretion  and  to  levy 
a  tax,thismerefact  would  not  of  itself  make 
the  tax  legal  and  obligatory ;  for,  under 
the  very  precautionary  terms  of  the  consti- 
tution, it  would  be  valid  only  when  with 
the  whole  amount  of  parish  taxes,  it  would 
not  exceed  the  limits  of  parish  taxes  fixed 
by  the  constitution,  and,  bad  the  parish 
taxation  already  reached  such  limits,  no 
such  new  tax  could  be  at  all  levied.  It 
appears  by  reference  to  section  64,  in- 
voked In  the  case  just  mentioned,  that  the 
city  of  New  Orleans  was  industriously  ex- 
cluded, no  doubt  because  there  was  to  be 
further  on,  in  section  71,  some  special  leg- 
islation relative  to  it,  and  which  is  that 
relied  on  in  this  controversy. 

The  city  of  New  Orleans  represents  the 
parish  of  Orleans,  which  has  a  nominal  ex- 
istence only.  The  territory  over  which 
the  charter  ot  the  city  extends  is  that  of 
the  parish  of  Orleans.  The  parish  of  Or- 
leans, Independent  of  the  city  of  New  Or- 
leans, has  no  practical  or  legal  existence.  It 
is  not  governed  by  a  police  jury,  and  is  not 
represented  by  any  parish  officer.  The  par- 
ish Is  the  city,  and  the  city  is  the  parish. 
In  the  second  paragraph  of  article  225  of 
the  constitution,  under  the  head  of  "Pub- 
lic Education, "  the  city  of  New  Orleans  is 
treated  of  and  dealt  with  as  if  it  was  the 
parish  of  Orleans,  and,  in  section  54  of  the 
act    under    consideration,    proviaiou    ia 
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made  that  towns,  not  exempted  under 
their  charter  from  the  payment  of  pariah 
taxes,  and  subjected  to  the  burden  of  tax- 
ation, as  the  parishes  are,  shall  not  pay 
the  tax  mentioned  In  the  section ;  for  the 
same  Is  Included  in  the  taxes  imposed  by 
the  parish  in  which  the  town  is  situated. 
Now,  if  the  legislature  haa  no  right  to  re 
quire  a  parish  to  levy  a  tax  for  school  pur- 
poses, and  if  the  city  of  New  Orleans  Is 
the  parish  of  Orleans,  or  the  parish  ut  Or- 
leans is  the  city  of  New  Orleans,  where  is- 
its  authority  to  demand,  in  place  of  such 
tax,  that  the  sum  of  at  least  $250,000,  or 
any  sum,  be  appropriated  to  school  pur- 
poses. Even  if  the  city  was  not  the  par- 
ish, where  would  be  the  authority  of  the 
legislature  to  divert  from  the  alimony  ot 
the  city,  for  school  purposes,  any  sum, 
when,  under,  section  54,  'Oxe  city  would  be 
formally  exempt  from  any  contribution 
in  the  cause  of  education  ?  The  city,  how- 
ever, was  vested  with  authorityto  appro- 
priate a  sufficient  amount  out  of  her  rev- 
enue for  school  purposes,  by  the  tirst  por- 
tion ot  section  71  of  Act  81  of  1888,  which 
left  it  a  discretion  in  the  matter,  and 
which,  exclusive  ot  the  provisos  which 
follow,  is  constitutional ;  and  the  city  did 
so,  taking  care  that  the  amount  appropri- 
ated, added  to  other  sums  appropriated 
for  indisputable  wants  and  necessities, 
should  not  aggregate  more  than  the 
amount  which  the  10  mills  tax  imposed  by 
her  would  realize.  The  city  could  not 
have  Imposed  a  special  school  tax,  which, 
added  to  the  city  taxes,  would  have  ex- 
ceeded the  10  mills  which,  under  article  209 
of  the  constitution.  It  was  authorized  to 
levy,  and  the  proceeds  of  which  were  to 
stand  "for  all  purposes  whatsoever. "  It 
appears  from  the  record  that  the  city 
council,  In  the  exercise  of  the  discretion 
with  which  it  is  vested  by  section  64  of  the 
charter  of  1880,  in  the  apportionment  of 
tlie  alimony  ot  the  city,  has  prepared  and 
adopted  a  budget  ot  the  expenditures  ot 
the  city  tor  188U,  in  which  provision  haa 
been  made  for  all  the  essential  wants,  and 
tor  public  schools,  placing  these  in  it  tor 
$165,000,  to  be  paid  out  ot  the  general  rev- 
enue, and  f25,000  for  repairs  of  school- 
bouses,  etc.,  to  be  taken  from  the  20  per 
cent,  reserve  fund  mentioned  in  section  71, 
relied  on  by  the  relator,  for  raising  a  totul 
ot  f  180,000,  about  one-eighth  of  the  gross 
amount  of  expenditures  figured  up  tliere- 
in,  as  being  f  1,415,053.  Considering,  there- 
tore,  that  the  provisos  of  section  71  of  Act 
81  ot  1888  are  unconstitutional,  and  not 
binding  on  the  city,  it  is  ordered  that  the 
Judgment  appealed  from  be  affirmed,  with 
costs. 


(41  La.  Ann.  414) 

Statk  ex  ret.  Voorhibs  at  ah  v.  Edwards, 
Judge. 

(Supreme  Court  of  Louisicma.    April  7, 1890. 
42  La.  Ann.) 

Cbimimai.  IiAW — PusAft— AUTBBFOis  AcQurr. 

1.  Where  seyeral  pleas  are  tendered  at  the 
same  time  to  an  IndictineDt,  and  they  involve  sep- 
arate and  distinct  issues,  they  must  he  tried  sepa- 
rately. 

9.  The  plea  of  autr^oia  acqyitls  a  plea  in  bar, 
and  the  defendant  may  show  by  matter  outside  of 
tbe  record  that  tbe  indiotmentis  not  maintainable. 


8.  Tbe  plea  is  of  a  mixed  nature,  embraoing 
both  law  and  fact,  and  ordlnaiUy,  therefore,  re- 
quirins  a  jury,  and  mast  be  disposed  of  before  tba 
plea  of  not  guilty. 
(SyUaima  by  tiie  Court.) 

Application  for  maadamaa,  prohibition, 
and  certiorari. 
W.  &  M.  Voorbles,  for  relators. 

McE.vBRT,  J.  The  relators  complain  of 
tbe  rulings  ot  tbe  reppundent  Judge  on  the 
trial  of  an  offense  charged  against  them, 
by  information,  tor  threats,  violence,  and 
intimidation  at  the  municipal  election  ia 
tbe  town  of  Lafayette  on  May  6.  1889. 
There  are  several  alleged  irregularities  in 
the  rulliigs  ot  tbe  respondent  judge,  but 
we  deem  it  necessary  to  notice  only  one, — 
the  refusal  of  the  Judge  to  hear  the  plea  ot 
autrefois  acQutt  at  the  proper  stage  ot  the 
proceedings. 

There  were  three  indictments  presented 
against  the  accused  by  the  grand  Jui-y  at 
tbe  October  term,  188!),  of  the  district 
court  tor  Lafayette  parish.  At  tbe  same 
term  ot  court  tbe  district  attorney  filed  an 
Information  charging  one  of  the  relators 
with  having  made  an  assault  with  a  dan- 
Ki*rous  weapon  on  one  Mouton.  This 
grows  out  of  the  same  transaction,— tbe 
alleged  intimidation,  threats,  and  vio- 
lence of  said  municipal  election.  One  of 
the  indictments— State  v.  Olivier— for  in- 
timidation, threats,  and  violence  was 
tried,  and  tbe  defendant  acquitted.  He  is 
one  of  the  relators.  The  two  other  indict- 
ments were  quashed,  on  demurrer,  on  the 
ground  that  there  was  no  law  making  tbe 
acts  alleged  in  the  indictment  an  offense 
against  tbe  state.  After  tbe  Judgment  la 
these  cases  the  district  attorney,  on  tbe 
last  day  of  the  term,  filed  two  other  In- 
formations against  the  relators,  charging 
them  with  the  same  otfeuse  which  had 
been  preferred  in  the  quashed  Indictment. 
Relators  filed  in  the  three  pending  infor- 
mations motion  to  quash  the  same  on  sev- 
eral grounds;  among  others,  that  the  ac- 
cused had  already  been  put  in  jeopardy  for 
the  same  offense  charged  in  the  inForuia- 
tlons,  and  that  they  had  been  finally  dis- 
charged upon  demurrer.  On  the  same 
day,  after  these  Indictments  were  fllt^,  tbe 
district  attorney  filed  a  fourth  informa- 
tion against  relators  In  the  matter  ot 
State  v.  C.  H.  Voorbise  et  al.  On  tbe  next 
day,  relators  filed  a  motion  to  quash  this 
Information, embodying  thesame  grounds 
as  In  the  other  motions.  Disregarding  the 
motions  of  tbe  relators,  the  court  fixed  the 
case  on  Thursday  of  the  same  week  for 
trial.  The  court  refused  to  hear  evidence 
on  tbe  motion,  in  which  was  contained, 
among  other  matters,  tbe  plea  ot  autrefotB 
acqntt.  Tbe  motion  contained  several 
pleas,  and,  although  tendered  together, 
Inrolved  separate  and  distinct  issues. 

In  bis  opinion  for  overruling  tbe  motion, 
thedistrict  Judge  says :  "  While  defendants 
were  not  allowed  to  ofler  evidence  In  this 
matter,  yet,  conceding  all  the.  facts  set 
forth  to  be  admitted,  does  It  constitute 
grounds  tor  quashing?  As  former  indict- 
ments do  not  put  defendants  In  jeopardy, 
the  principle  ot  once  in  jeopardy  does  not 
apply;  and,  on  general  principles.  I  con- 
clude that  such  former  indictment,  and  tbe 
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quashing  thereof,  does  not  constitnte  a 
bar  to  the  prosecution. "  This  was  gratni* 
tons  and  Iri-elevant.  The  plea  of  autrefois 
acq  ait  is  a  plea  In  bar,  and  the  defendant 
may  show  by  matter  pxtrinslc  of  the  rec- 
ord that  the  Indictment  Is  not  maintain- 
able. 1  Blsh.  Crim.  Proc.  S  742.-  The  plea  is 
of  a  mixed  nature,  embracing  both  la  w  and 
fact,  and  ordinarily,  therefore,  requiring  a 
trial  by  Jury.  Id.  §816.  The  evidence  to 
sustain  It  is  the  record,  and  It  Is  conclusive 
of  what  It  recites.  The  identity  of  the 
parties  and  the  offense  Is  established  by 
parol  testimony.    Id.  {  816. 

The  judgment  of  the  court  on  oyerrullng 
the  motion  is  as  follows :  "The  motion  to 
quash  Is  for  the  above  reasons  overruled, 
reserving  to  defendants  the  right  to  try 
the  special  plea  of  HVtrefois  acquit  and  the 
matter  in  abatement  under  the  second 
ground. "  The  minutes  of  the  court  show, 
however,  that  no  opportunity  was  afford- 
ed relators  to  try  this  plea  at  the  proper 
stage  of  the  proceedings.  At  the  very 
moment  the  order  In  this  rase  was  served 
on  the  respondent  judge,  the  trial  was 
progressing  on  the  plea  of  notguilty.  The 
relators,  after  the  filing  of  the  special  plea, 
were  arraigned,  and  pleaded  nut  guilty. 
In  his  work  on  Criminal  Procedure,  Mr. 
Bishop  says:  "  Where  the  special  plea  and 
not  guilty  are  pleaded  together,  the  better 
practice  is  not  to  tiy  them  together,  but 
to  submit  the  former  to  the  jury  flr't. 
Still,  some  Amertran  courts  appear  to  al- 
low It,  when  accompanied  by  the  instruc- 
tion to  the  jury  to  pass  on  the  former 
first,  and  disregard  the  latter  if  they  find 
on  theformer  fur  the  defendant.  But  even 
then  a  verdict  of  guilty,  with  no  response 
to  the  special  plea,  will  bn  erroneous." 
Section  812.  The  plea  ought  to  have  been 
submitted  to  the  jury  before  the  plea  of 
not  guilty  was  tried.  Whart.  Crim.  Law, 
S  568.  Although  the  plea  was  tendered 
with  other  pleas,  it  involved  a  distinct  is- 
sue, and  should  have  been  tried  separate- 
ly.   1  Blsh.  Crim.  Proc.  §  762. 

It  is  therefore  ordered  and  decreed  that 
the  ruling  of  the  district  judge  wherein  he 
declined  to  allow  the  relators  to  adduce 
evidence  in  support  of  their  motion  to 
quash.  In  so  far  as  it  sets  up  the  plea  of 
autrefois  acquit,  and  the  subsequent  rul- 
ings in  said  case,  be  annulled ;  and  it  Is 
now  ordered  that  he  be  directed  to  hear 
said  motion  anew,  and  to  try  said  plea 
and  admit  said  evidence,  and  further  to 
proceed  therein  according  to  law,  and  that 
the  restraining  order  herein  be  made  per- 
emptory until  he  shall  have,  retried  and 
determined  said  motion  to  quash. 

(42  Lik  Ann.  280)  

Nbw  Enqlano  &  MuT.  LiFS  Ins.  Co. 

V.  Randall  et  al. 

ifiwpreme  Oowrt  of  Louisiana.    Jan.  6,  18B0.) 

PsiSCtFAI.  ASB  SURKTT— RiOHTB  0»  SUBKTT 

— Releask. 

1.  When  a  creditor  receives  property  from  a 
debtor  for  the  payment  of  a  debt  Tor  which  securi- 
ty has  been  given,  it  is  the  duty  of  the  creditor  to 
bold  the  same  for  the  joint  benefit  of  himself  and 
surety.  He  lias  no  right  to  dispose  of  it  or  appro- 
priate it  without  the  surety's  consent. 

2.  When  the  creditor  intends  to  loolc  to  the 
snrety  for  payment,  he  is  compelled  to  preserve 
unimpaired  all  his  rights  against  the  debtor. 


8.  If  the  creditor,  therefore,  does  any  act  with- 
out the  surety's  consent,  which  impairs  his  right* 
of  subrogation,  or  the  means  of  enforcing  bis 
claim  against  the  principal  in  case  he  should  pay 
the  debt^  the  surety  will  be  discharged. 

4.  The  right  of  subrogation  to  the  rights  of  the 
creditor  is  an  essential  part  of  the  contract  of 
suretyship, 

ON  REHBABIMO. 

1.  If  the  creditor  has  any  security  from  his 
debtor,  and  he  parts  with  it,  without  communica. 
tion  with  his  surety,  that  will  operate,  to  the  value 
of  the  security,  to  the  surety's  discharge. 

8.  If  the  creditor  does  any  act^  without  the 
surety's  consent,  which  Impt&rs  or  reduces  the 
means  of  enforcing  his  claim  against  the  principal, 
in  case  he  should  ue  called  upon  to  pay  the  debt 
ttia  surety  is  discharged. 

8.  It  is  of  the  essence  of  the  oontraot  of  sure- 
tyship that  the  surety  who  pays  has  a  right  to  de- 
mand of  the  creditor  subrogation  to  his  rights,  se- 
curities, mortgages,  and  privileges;  and  this  right 
of  subrogation  is  part  of  the  consideration  of  his 
contract  of  suretyship. 

4.  There  is  a  privity  of  contract  l>etween  the 
surety  and  creditor  which  compels  the  latter  to 
preserve  his  rights  for  the  former.  Ho  one  can 
become  surety  against  the  creditor's  will,  though 
be  may  against  that  of  the  debtor. 

5.  The  creditor  has  an  undoubted  right  to  re- 
ceive additional  securities,  but  not  the  right  to  ap- 
propriate them  without  the  surety's  consent.  1^ 
be  does,  the  surety  is  discharged. 

(SyUabiu  bu  tfte  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Monbob,  Judge. 

Bayne,  Deaegre  A  Bayne,  for  appellant. 
Merrick,  Foster  <S  Merrick,  J.  MeConoeli 
Blauc  &  Butler, and  IV.  S.  BeDediet,tor  ap- 
pellees. 

McEnbrt,  J.  The  plaintiff  sued  M.  C. 
Randall,  its  agent  in  the  city  of  New  Or- 
leans, and  Henry  Ginder,  E.  0.  Palmer.  P. 
H.  Werlein  Mehele,  the  sureties  on  bis 
bond,  for  the  sum  of  $33,233.93,  the  amount 
of  the  defalcation  of  the  agent,  Kandall, 
to  said  company.  There  was  judgment 
against  Randall  on  his  written  confeaslon, 
which  was  made  final,  and  the  sureties 
were  released,  from  which  judgment  the 
plaintiff  has  appealed. 

The  answer  of  the  sureties  Is  substan- 
tially as  follows :  They  plead  the  prescrip- 
tion of  one,  two,  three,  five,  and  ten  years. 
They  allege  that  there  is  no  sum  of  money 
due  said  company  by  Randall ;  that  if  any 
sum  Is  due  to  the  company  by  him  It  arose 
through  the  negligence  of  the  company  in 
failing  to  compel  him  to  make  prompt  re- 
turns of  collections ;  that, If  the  plaintiff  is 
entitled  to  a  judgment  against  defendants, 
they  are  entitled  to  receive  from  plaintiff 
the  sum  of  money  received  from  the  aasets 
turned  over  to  plaintiff  by  Randall,  and 
that  they  are  entitled  to  a  judgment  in  re- 
convention of  said  amount;  that,  If  any 
liability  existed  on  the  part  of  the  sureties, 
they  have  been  discharged  by  plaintiff's 
own  acts  and  doings,  made  without  the 
knowledge  orconsent  of  the  defeTidants,  in 
regard  to  the  property  and  assets  turned 
over  and  assigned  to  plaintiff  by  Randall, 
and  converted  to  its  own  use  and  benefit 
by  said  insurance  company. 

The  evidence  establishes  the  liability  of 
the  defendant  Randall  in  the  amount  of 
which  judgment  was  rendered  against  him. 
There  Isno  evidence  that  thecouipany  was 
guilty  of  any  negligence  that  contributed 


Digitized  by 


v^oogle 


SOUTHEBN  EEPOETEB.  Vol.  7. 


(La. 


to  RandairB  defalcation.  A  demand  was 
made  upon  the  sureties,  and  suit  com- 
menced, before  preecriptiou  bad  been  ac- 
quired. 

The  only  serious  defense  Is  that  the  sure- 
ties are  discharged  by  the  company's  acts 
In  receiving  property  from  Randall  on  ac- 
count of  his  defalcation,  administering  It 
and  converting  the  same  to  Its  own  use 
and  benefit,  without  the  knowledge  or 
consent  of  the  sureties.  Before  and  after 
the  institution  of  this  suit  the  company  re- 
ceived from  Randall  anumber  of  insurance 
policies  upon  which  it  placed  Its  own  val- 
uation; a  fee  due  Randall  in  the  insolven- 
cy of  Carrlere  &  Co.,  which  it  collected;  a 
claim  agalnut  Joseph  Satin!  for  f  6,315.38, 
which  it  compromised,  as  the  evidence 
shows, at  considerable  less  than  Its  value; 
and  immovable  property  in  Virginia,  which 
the  company  in  part  disposed  of,  and  re- 
tained an  interest,  which  it  has  valued  in 
the  remainder,  and  a  cash  payment  from 
Randall  of  f740.11, and atransferfrom Ran- 
dall for  commission  tor  policies  received, 
amounting,  it  is  alleged,  to  some  f  9,000. 
The  full  value  of  these  assets  was  more 
than  sufficient  to  extinguish  Randall's  lia 
biilty.  The  company  admits  it  realized 
only  f  12,098.1'2  on  these  assets.  The  com- 
pany received  from  Randall  ail  the  prop- 
erty he  possessed,  and  tidministered  it  as 
receiver,  disposing  of  it,  and  converting  it 
without  the  Icnowledge  or  consent  of  the 
sureties. 

It  matters  not  whether  the  company  re- 
ceived the  full  value  of  the  assets  turned 
over  to  them 'by  Randall.  The  question  is 
whether  the  company  has  changed  the 
obligation  of  the  eare^,  and  impaired  any 
of  the  lights  of  the  surety  against  the 
principal.  "The  surety  is  discharged  when, 
by  the  act  of  the  creditor,  the  subrogation 
to  his  rights,  mortgages,  and  privileges 
can  no  longer  be  operated  in  favor  of  the 
surety  "    Eev.  avil  Code.  art.  3061 . 

The  company  received  voluntarily  from 
the  agent,  Randall,  all  of  his  property.  It 
was  appropriated  by  values  placed  upon 
it  by  the  company,  and  by  Randall,  and  it 
disposed  of  all  of  it,  either  to  the  company 
or  to  others.  The  duty  of  the  company 
was  not  to  appropriate  or  dispose  of  the 
property,  whether  received  before  or  after 
the  sureties'  liability  had  accrued  by  the 
defalcation  of  Randall,  without  the  knowl- 
edge and  consent  of  the  sureties,  but  to 
hold  it  responsible  for  its  care  and  the 
sureties'  benefit.  Springer  v.  Toothaber, 
43  Me.  381;  Baker  v.  Briggs,  8  Pick.  122; 
Hayes  v.  Ward.  4  Johns.  Ch.  129 ;  Low  v. 
Smart.  5  N.  H.  3.53.  This  the  company  has 
not  done.  The  plaintiff  has  placed  the 
property  beyond  the  reach  of  the  sureties. 
They  cannot  demand  subrogation  to  the 
creditor's  rights  against  the  principal,  to 
which  they  are  entitled  under  their  con- 
tract of  suretyship.  When  the  creditor  in- 
tends to  look  to  the  surety  for  payment  he 
is  compelled  to  preserve  unimpaired  all  his 
rights  against  the  debtor.  If  the  creditor, 
therefore,  does  any  act,  without  the  sure- 
ty's consent,  which  impairs  bis  rights  of 
subrogation  or  the  means  of  conferring  his 
claim  against  the  principal  in  case  he 
should  be  called  upon  to  pay  the  debt,  the 
surety  will  be  discharged.    The  sureties  in 


this  case  may  have  desired  to  pay  tbeir 
obligation,  which  was  for  $2,500  each,  and 
take  the  assets  of  their  principal,  to  the 
extent  and  amount  of  securing  them 
against  loss,  and  administer  them  for 
thdr  Just  benefit.  The  evidence  in  the  rec- 
ord leaves  little  doubt  but  that  they  could 
have  realized  more  from  the  assets  of  Ran- 
dall had  they  received  and  properly  ad- 
ministered them,  or  had  they  been  con- 
sulted about  this  disposition. 

In  the  petition  of  plaintiff  no  mention  is 
made  of  the  transfer  of  the  assets  of  Ran- 
dall to  the  company,  nor  is  there  any 
credit  given  to  the  defendants  for  the  sum 
realized  on  them.  The  plaintiff  contends 
that  the  acts  of  the  company  in  taking 
the  property  of  Randall  operated  an  ad- 
vantage to  the  sureties,  and  therefore  they 
have  no  cause  to  complain.  Admitting 
tills  to  be  so,  the  sureties  stand  on  the 
strict  terms  of  the  contract,  and  even 
should  the  act  be  beneficial  to  them,  if  it  in 
any  way  changes  the  contract  of  surety- 
ship, the  sureties  will  be  discharged.  The 
creditor  has  the  right  to  make  any  change 
in  the  obligation.  McGuire  v.  Wooldridge, 
6  Rob.  (La.)  50.  The  right  of  subrogation 
to  the  rights  of  the  creditor  is  a  part  of 
the  obligation,  and  an  essential  one,  when 
the  contract  of  suretyship  is  entered  into. 
It  exists  whether  the  surety  pays  volun- 
tarily or  compulsively.  Offutt  v.Hendsley, 
9  La.  12.  In  this  case  it  is  clear  that 
the  creditor,  by  his  own  act,  has  changed 
the  contract  ol  the  surety,  and  has 
placed  it  beyond  the  power  of  the  com- 
pany to  subrogate  the  sureties  to  its  rights 
against  the  property  ol  Randall. 

Judgment  affirmed. 

ON  APPLICATION  FOR  KEHEARINO. 

Watkins,  J.  We  have  considered  appel- 
lant's application  for  an  oral  argument 
on  this  motion,  but  deem  it  unneceasary 
to  depart  from  the  rules  of  court,  as  the 
question  on  which  it  rests  is  one  of  law, 
and  the  mover's  brief  is  elaborate,  and 
fully  presents  the  authorities  relied  upon 
as  supporting  its  theory.  That  theory  is 
that,  having  a  final  and  unqualified  judg- 
ment against  the  defendant  for  $33,000,  as 
their  agent,  the  plaintiff  had  the  right  to 
receive  payment,  or  securities  from  him, 
for  the  deficiency,  which  was  not  aBected 
by  the  obligations  of  the  sureties.  For  in- 
stance, plaintiff's  judgment  being  for  $33,- 
000,  and  the  several  obligations  of  the 
sureties  aggregating  only  $10,000,  Randall 
was  at  liberty  to  make  a  payment  to  the 
plaintifi  in  money,  or  to  furnish  the  secu- 
rities to  the  extent  of  the  difference  of  $23,- 
000.  and  the  plaintiff  had  the  right  to 
appropriate  the  same  to  the  satisfaction 
of  that  difference,  it  not  being  covered 
by  the  sureties'  obligations;  and  only 
when  this  deficiency  had  been  first  pro  ■ 
vlded  for  could  the  sureties  complain  of 
any  after-application  of  rights  and  seca^ 
rities  of  the  debtor,  and  then  to  the  extent 
only  of  the  injury  suffered  by  the  sureties. 

As  supporting  this  proposition,  counsel 
cite  a  numberof  authorities.  The  genertkl 
effect  of  those  decisions  is  that  a  partial 
release  of  any  of  the  mortgages  or  privi- 
leges of  the  creditor  releases  the  surety 
only  pro  taato;  or,  in  other  words,  the 
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discharge  of  the  surety  only  takes  place  to 
the  extent  to  which  the  acts  ol  the  creditor 
have  prejudiced  the  recourse  ol  the  surety 
lor  reimbursement  of  wliat  he  may  be 
obliged  to  pay  under  the  contract  of  surety- 
ship ;  or,  as  the  case  is  put  by  J  udge  Story : 
"On  thu  other  hand,  if  the  creditor  has 
any  security  from  the  debtor,  and  he  parts 
with  it  without  communication  with  the 
surety,  •  ♦  •  that  will  operate,  atleast, 
to  the  yalue  of  the  Security,  to  discharge 
the  surety."  1  Story,  Eq.  Jur.  {  826.  A 
careful  study  of  the  question  has  satisfied 
us  that  the  contention  of  the  plaintiff's 
counsel  cannot  prevail,  though  the  princi- 
ples of  law  that  are  announced  in  the  vari- 
ous authorities  cited  are  well  recognized 
by  us.  We  hold,  simply,  that  the  insurance 
company  received  from  Bandall,  the  defend- 
ant, all  the  values  he  possessed,  and  con- 
verted them  to  its  own  use,  without  the 
consent  of  the  sureties,  and  In  so  doing 
placed  same  beyond  their  reach,  and  de- 
prived them  of  their  right  of  subrogation 
to  the  rights  of  the  company  against  their 
principal,  on  the  theory  that,  when  a  cred- 
itor intends  to  look  to  the  surety  for  pay- 
ment, he  is  bound  to  preserve  unimpaired 
all  of  his  rights  against  the  debtor.  On 
this  hypothesis,  our  opinion  proceeds  and 
declares:  "If  the  creditor,  therefore,  does 
any  act,  without  the  surety's  consent, 
which  impairs  his  rights  of  subrogation,  or 
the  means  of  enforcing  his  claim  against 
the  principal,  in  case  he  should  be  called 
upon  to  pay  the  debt,  the  surety  will  be 
discharged. " 

Our  opinion  rests  upon  an  article  of  the 
Code,  and  McGuire  v.  Wooldrldge,  8  Rob. 
(La.)  47,  and  Offutt  v.  Hendeley,  9  La.  12; 
but  many  other  cases  of  like  kind.  Import, 
and  force  can  be  cited.  To  point  the  argu- 
ment In  favor  of  its  correctness,  we  make 
the  following  quotation  from  the  latter: 
"  It  being  of  the  nature  of  the  contract  of 
suretyship,  that  the  surety  who  pays, 
whether  willingly  or  compulsively,  has  a 
right  to  demand  the  subrogation  of  all  the 
creditor's  rights  on  his  debtor,  his  proper- 
ty and  his  sureties,  this  right  of  subroga- 
tion Is  the  consideration  (or  a  part  of  it) 
of  the  obligation  which  the  surety  con- 
tracts. There  is  a  privity  of  contract  be- 
tween the  surety  and  creditor,  which  com- 
pels the  latter  to  prnserve  his  rights  lor 
the  former.  If  the  preservation  of  these 
rights  be  not  burdensome  tu  the  creditor, 
they  put  an  end  to  all  trouble  when  the 
day  of  payment  arrives,  by  insisting  on 
payment  from  the  surety.  No  one  can  be- 
come surety  against  the  creditor's  will, 
thonghhe  may  against  that  of  the  debtor. 
The  assent  of  the  creditor  is  of  the  essence 
of  suretyship;  and  no  one  can  complain  of 
the  natural  consequences  of  any  contract 
Into  which  he  may  enter. "  To  this  effect 
are  many  authorities:  MiUaudon  v.  Ar- 
nous,  3  Mart.  (N.  S.)  698;  Abat  v.  Holmes, 
S  La.  862;  Mayor  v.  Blacbe,  6  La.  614; 
Hereford  v.  Qjase,  1  Rob.  (La.)  212;  Com- 
missioners V.  Cordeviolle,4  Rob.  (La.) 506; 
Van  Wart  v.  Hopkins,  5  La.  Ann.  266. 

It  follows  that  the  surety  has  a  right  to 
stand  upon  the  veiy  terms  of  his  contract, 
and  the  creditor  has  no  right  to  make  any 
alteration  in  it.  These  principles  are 
founded  on  provisions  of  the  Code.    Sure- 


tyship Is  an  accessory  promise  made  to  the 
creditor.  Rev.  Civil  Code,  arts.  3035,  3045. 
"The  surety  is  discharged  when,  by  the 
act  of  the  creditor,  the  subrogation  to  his 
rights,  mortgages,  and  privileges  can  no 
longer  be  operated  in  favor  of  the  surety. " 
Id.  art.  3061.  His  discharge  proceeds  upon 
the  theory  that  the  act  of  the  creditor 
which  deprives  the  surety  of  the  right  ol 
sabrogatlon  to  the  former's  securities  vio- 
lates their  privity  of  contract,  and  pre- 
vents the  latter  taking  them  to  himself  on 
paying  the  debt  of  the  prinripal,  to  theex- 
tent  of  his  contract  of  suretyship.  Un- 
doubtedly, the  creditor  has  a  right  to  re- 
ceive securities  from  the  debtor,  but  he 
has  not  the  right  to  appropriate  them, 
and  thus  deprive  the  surety  of  the  right 
to  subrogation,  In  case  of  making  pay- 
ment. The  creditor's  first  and  highest 
duty  Is  to  the  surety ;  and  he  has  no  right 
to  first  exhaust  the  debtor's  resources,  and 
reduce  him  to  a  state  of  bankruptcy,  and 
then  call  upon  the  surety  to  pay  the  bal- 
ance that  remains'  due. 

We  are  thoroughly  satisfied  that  our 
opinion  Is  well  grounded  in  law.  Rehear- 
ing refused. 

Fbnner,  J.  I  have  given  very  close  at- 
tention to  the  able  brief  for  rehearing,  and 
to  the  authorities  In  support  thereof. 
These  authorities  certainly  place  a  judicial 
construction  on  article  8061,  Rev.  Civil 
Code,  to  the  effect  that  the  partial  release 
of  any  of  the  securities  of  the  principal  held 
by  the  creditor  only  releases  the  debtor  pro 
taato.  Barrow  v.  Shields, 13  La.  Ann.  63; 
Provan  v.  Percy,  11  La.  Ann.  179;  Hill  v. 
Bonrcler,  29  La.  Ann.  844:  Stewart  v.  La- 
coame,  80  La.  Ann.  159.  They  rest  on  the 
principle  that  the  creditor  has  the  right  to 
take  payment  from  the  debtor  without 
discharging  the  surety  from  liability  for 
any  balance  that  may  remain  due;  and 
so.  If  he  has  released,  or  has  applied  to 
his  debt,  securities  of  fixed  orcertaln  value, 
at  that  value,  the  sureties  cannot,  on 
that  account,  claim  discharge  from  liabili- 
ty for  the  amount  remaining  due  after 
crediting  the  debt  tor  such  values. 

But  I  cannot  convince  myself  that  the 
principle  or  the  authorities  cover  such  a 
case  as  the  one  before  us,  on  which  the 
creditor,  after  the  defalcation  of  Its  em- 
ploye, takes  from  bim  all  the  assets  ol 
every  kind  which  he  possesses,  consisting 
of  a  mass  of  securities  of  contingent  value, 
such  as  policies  of  life  insurance  on  the  lives 
of  the  debtor  and  of  third  persons,  undi- 
vided interests  in  real  estate,  litigated 
claims  against  debtors,  unliquidated  de- 
mands of  various  kinds,  and,  without  no- 
tice to  the  sureties,  proceeds,  at  its  leisure, 
to  reduce  them  all  to  cash  by  settlements, 
compromises,  and  otherwise,  and  after 
crediting  such  cash  on  the  excess  of  their 
claim  above  the  amount  of  the  sureties' 
obligation,  proceeds  against  the  sureties 
for  the  balance.  The  securities  transferred 
had  an  apparent  or  potential  value  ex- 
ceeding the  total  amount  of  the  debtor's 
liability.  The  policies  of  life  Insurance 
alone  approximated  In  amount  the  total 
liability.  Had  Randall  died  the  day  after 
the  transfer,  the  policies  on  his  life  alone, 
with  the  amounts  actually  collected  from 
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other  Boarcea,  would  have  wiped  out  the 
whole  debt.  What  right  had  the  creditor, 
without  notice  to  the  sureties,  to  surrender 
these  policies  to  the  insurance  companies 
at  a  trifling  cauh  valuation?  Non  con- 
stat that  the  sureties  might  not  have  pre- 
ferred themselves  to  take  these  policies  at 
the  cash  valuation,  to  keep  them  alive, 
and  thus  secure  themselves  against  event- 
ual loss.  Might  not  the  sureties  have  pre- 
ferred to  buy  in  the  real  estate  which  was 
sold  in  partition,  which  sale  may  have 
been  at  a  sacrifice,  or  which  they  might 
have  desired  to  hold  for  a  rise  in  value? 
Might  they  not  have  chosen  to  resist  the 
compromises  and  settlements  of  the  liti- 
gated and  unliquidated  claims,  which  the 
creditor  chose  to  make,  or  to  have  paid 
him  the  amounts  which  he  was  willing  to 
take  for  them,  and  to  prosecute  the  suits? 
These  rights  certainly  belong  to  the  sure- 
ties under  article  3061  of  the  Code,  and  the 
creditor  had  no  right  to  deprive  the  sure- 
ty of  them.  They  had  the  right  and  the 
Interest  to  see  that  the  assets  surrendered 
by  their  principal  were  so  ndminlstered  as. 
to  recJtze  the  utmost  poHsible  value  to  be 
appropriated  in  reducing  the  debt  for 
which  they  were  responsible,  and  to  have 
a  voice  in  such  administration.  The  cred- 
itor had  no  right  to  so  makecompromlses, 
and  settlements  and  surrenders,  according 
to  his  own  whim,  without  consulti.'sg  the 
sureties,  and  without  giving  them  even  a 
chance  of  taking  to  themselves  the  benefit 
of  such  settlements,  and,  after  denuding 
the  principal  of  everything  he  has  in  the 
world,  to  turn  his  sureties  over  to  a  bar- 
ren recourse  against  him.  Such  unauthor- 
iced  dealings  with  the  securities  turned 
over  by  the  debtor  are  Inconsistent  with 
the  Intention  or  with  the  right  to  pursue 
the  sureties.  He  has  deprived  the  latter 
of  valuable  rights  of  subrogation  which 
inhered  In  their  contract,  and  the  penalty 
Is  the  loss  of  his  right  to  proceed  against 
them.  It  is  said,  however,  that,  in  this 
case,  the  denial  by  the  sureties  of  their  lia- 
bility on  this  bond,  in  any  event,  deprives 
them  of  the  right  to  complain  of  want 
thereof.  They  never  made  such  denial  un- 
til their  answer  In  this  suit,  which  was 
not  filed  until  after  all  the  dealings  above 
complained  of  had  been  completed.  They 
were  left  in  ignorance  of  any  claim  against 
them  until  after  their  principal  had  been 
shorn  of  every  vestige  of  property  to 
which  they  might  have  looked  for  protec- 
tion under  the  unauthorized  dealings  of 
the  creditor,  and  I  think  they  were  Justi- 
fied In  setting  up  every  possible  defense  to 
Boch  a  suit.  I  therefore  concur  in  the  re- 
fusal of  the  rehearing. 

PooHd,  J.,  concurs  In  this  opinion. 


(42  La.  Ann.  »0) 

Brown  et  al.  v.  Texas  &  P.  Rt.  Co. 

{^ugnreme  Cowrt  of  Lou4Mana.    April  7,  1890. 
42  La.  Ann.) 

BaILBOAD    CoMFAimg — AOOIDSKTS  at  CBO88IM08 
— CONTBIBUTOBT  NboLIOENCB. 

1.  It  a  railroad  crosses  a  common  road  on  the 
same  level,  the  traveler  on  the  latter,  and  the  rail- 
road company,  are  under  the  common  obligation  to 
do  all  in  their  power  to  prevent  a  collision. 

2.  From  the  character  and  momentum  of  a  rail- 
road train,  and  the  requirements  of  public  travel 


by  means  thereof.  It  cannot  be  expected  that  it 
shall  stop  and  Kive  way  to  ao  approaching  wagon. 
The  train  has  the  preference  and  right  of  way,  but 
it  is  Iraund  to  give  due  warning  of  its  approach. 

8.  Hence  it  is  negligence  on  the  part  of  the  en- 
gineerrunning  the  train  to  omit  to  give  such  warn- 
ing by  sounding  the  whistle  the  distance  required 
by  the  rules  of  the  companj. 

4.  But,  on  the  other  hand,  those  who  travel  on 
a  common  road,  and  are  approaching  a  railroad 
track,  are  bound  to  exercise  due  care  and  ordinary 
diligence  to  ascertain  if  «  train  is  approaching, 
even  if,  to  their  knowledge  of  the  road's  schedule, 
no  train  is  due  at  that  particular  time.  Before  at- 
tempting to  cross  the  rulroad  track,  they  are  bound 
to  use  their  senses  to  listen,  and  to  look,  in  order  to 
avoid  any  possible  aooident  from  an  approaching 
train. 

6.  Hence  it  is  negligence  on  the  part  of  such 
apersonto  attempt  to  cross  a  railroad  track  wbich 
is  several  feet  above  the  level  of  surrounding 
fields,  on  which  there  are  no  obstmctions  to  view 
or  to  sound,  in  broad  day-light,  and  to  fail  to  look 
either  way  on  the  track,  or  to  listen  to  the  noise 
made  by  an  approaching  train  running  at  great 
speed.  In  such  a  case,  as  his  negligence  has  con- 
tributed to  the  accident,  he  cannot  recover  dam- 
ages against  the  railroad  company. 
(.SylUUnta  by  the  Court) 

Appeal  from  district  court,  parish  of 
Iberville 

Howe  &  Prentiss,  for  appellant.  E.  B. 
Talbot,  Sims  &  Gaudtaa,  and  J.  A.Talbot, 
for  appellees. 

Poch£,J.  This  Is  an  action  in  damages, 
by  the  father  and  the  mother  of  one  Eiize 
Brown,  for  the  death  of  the  latter,  which 
resulted  from  a  collision  between  a  passen- 
ger train  of  the  defendant  company  and  a 
plantation  cart  driven  by  the  deceased. 
The  defense  is  a  general  denial,  and  the 
plea  of  contributory  negligence.  The  rail- 
road company  appeals  from  a  Judgment  of 
$10,000  based  on  the  verdict  of  a  Jur,y. 

The  accident  occurred  on  the  6th  of 
March,  1«89,  at  about  2  o'clock  p.  M.,  on  a 
large  sugar  plantation,  situated  on  the 
Mississippi  river,  extending  to  the  rear  be- 
tween lateral  lines,  and  which  is  crossed 
from  one  of  said  lines  to  the  other  by  the 
road-bed.  There  are  on  the  plantation  sev- 
eral roads,  extending  from  the  front  to  the 
rear  thereof,  which  cross  the  railroad, and 
which  are  elevated  at  each  Intersection  to 
a  height  sufflcient  to  reach  the  level  of  the 
road-bed,  so  as  to  facilitate  the  passage 
over  the  same.  On  that  day  the  deceased, 
Elize  Brown,  who  wan  a  laborer  on  that 
plantation,  was  engaged  In  hauling  seed 
cane  from  the  front  to  the  reap  of  the 
field,  and  In  that  work  he  had  to  use  one 
of  the  roads  which  Intersected  the  track 
as  hereinabove  stated.  The  cart  which  ho 
drove  was  hitched  to  four  mules, — two 
leading  together,  and  two  togetiier  as 
wheel  mules ;  one  of  the  latter  being  rid 
den  by  the  driver.  As  a  special  passenger 
train,  running  from  New  Orleans  west  at 
the  rate  of  30  miles  an  hour,  approached 
that  plantation, Brown, the  deceased,  was 
driving  his  empty  cart  from  the  rear  or 
swamp  side  of  the  railroad  to  the  front  or 
river  side  of  the  plantation ;  and,  as  his 
team  was  in  the  act  of  crossing  the  track, 
the  collision  occurred,  by  which  three  of 
the  mules  were  killed  outright,  and  by 
which  he  received  the  Injuries  which  caused 
his  death  some  50  hours  later. 

Plaintiff's  theory  of  the  case  Is  that  the 
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accident  Is  attributable  excluBivel}*  to  the 
fault  of  the  company  and  ot  its  employee, 
anri  that  the  deceased  is  entirely  tree  of 
any  charge  of  negligence,  or  want  of  prop- 
er care,  In  the  premises.  Their  contention 
Is  that  It  was  gross  negligence  on  the  part 
of  the  engineer  to  have  failed  to  blow  his 
whistle  at  one-quarter  of  a  mile  before 
reaching  the  crossing,  as  he  was  required 
by  the  rules  of  the  company,  and  for  fail- 
ing to  give  any  other  warning  ot  the  ap- 
proach of  his  train,  which  was  an  extra 
train  running  and  passing  that  point  at 
an  unusual  hour,  at  which  time  no  train 
of  any '  description,  or  In  any  direction, 
was  due,  according  to  schedule.  They  fur- 
ther contend  that  for  these  same  reasons 
the  deceased,  whose  work  necessitated  his 
frequent  crossing  of  the  railroad  track, 
and  who  knew  that  no  train  was  to  be  ex- 
pected from  New  Orleans  before  late  even- 
ing, and  that  the  first  train  due  on  that 
day  was  to  come  from  an  opposite  direc- 
tion on  its  way  to  New  Orleans,  and  would 
be  due  only  at  half  past  3  In  the  evening, 
was  not  held  to  a  greater  degree  of  care 
and'caution  than  that  which  he  had  ex- 
ercised on  the  occasion; 

On  many  of  the  questions  of  fact  In- 
volved in  that  contention  the  evidence  Is 
very  conflicting,  but  the  preponderance  of 
the  testimony  in  the  record  is  to  the  effect 
that,  as  Brown  approached  the  railroad 
track,  he  was  driving  his  team  at  a  slow 
trot,  but,  as  he  began  to  ascend  the  eleva- 
tion leading  to  the  crossing,  his  mules 
moved  at  a  walk,  which  was  their  gait 
when  struck  by  the  enelnu.  He  was  look- 
ing straight  ahead,  and  he  did  not  see  the 
train,  or  hear  Its  noise.  When  he  was  at 
a  short  distance  from  the  track,  he  was 
seen  by  the  fireman,  who  bad  just  then 
taken  his  seat  on  the  same  side  of  the  en- 
gine as  that  on  which  the  team  was  mov- 
ing, having  a  moment  before  been  engaged 
In  putting  coal  in  the  furnace.  As  soon  as 
he  saw  Brown,  he  began  to  ring  his  bell, 
and,  observing  that  the  latter  was  still 
approaching  the  track,  he  sang  out  to  the 
engineer  that  a  team  was  approaching; 
but  Brown  was  then  only  about  10  feet 
from  the  track.  The  engineer,  who  sat  on 
the  opposite  side  of  the  engine,— the  regu- 
lar place  of  that  employe,  —did  not,  and 
says  that  be  could  not,  see  Brown,  on  ac- 
count of  the  intervening  boilers;  and  he 
saw  only  the  two  lead  mules,  and  that 
only  at  the  moment  of  the  collision.  On 
the  warning  of  the  fireman  the  engineer  at 
once  sounded  his  whistle,  applied  the  air- 
brakes,and  reversed  bis  engine;  butltwas 
too  late,  and  the  collision  occurred. 

It  Is  admitted  by  the  engineer  in  his  tes- 
timony that  he  did  not  sound  his  whistle 
one-qnarter  of  a  mile  before  reaching  the 
crossing  at  which  Brown  was  struck,  and 
that  his  only  alarm  whistle  was  sounded 
at  abont  half  a  mile  distant  from  that 
point,  and  that  It  was  really  the  whistle 
for  a  platform  on  the  adjoining  planta- 
tion. That  testimony,  therefore,  goes  a 
j^reat  way  to  fasten  proof  of  negligence  on 
the  engineer,  who  is  thus  shown  to  have 
neglected  or  failed  to  comply  with  the  rule 
of  the  company  itself,  by  which  he  was  re- 
quired to  have  sounded  his  whistle  at  a 


quarter  of  a  mile  before  reaching  the  crosa- 
Ing  at  which  the  accident  occurred. 

But  the  question  Is  yet  open  as  to  the 
contributory  negligence  charged  to  the 
deceased.  It  Is  lu  proof  that  the  road-bed 
was  elevated  about  four  feet  above  the 
level  of  the  surrounding  fields;  that,  at 
that  season  of  the  year,  there  were  no 
plants  growing  or  grown,  no  weeds  or  un- 
dergrowth of  any  kind,  or  other  obstacle 
to  obstruct  the  view  of  the  road,  which 
lay  high  and  clear,  open  to  uninterrupted 
view,  for  at  least  half  a  mile  either  way 
from  the  crossing.  The  whole  scene  was 
in  a  large  open  field  in  full  cultivation, 
without  the  slightest  obstacle  to  noise 
or  sound ;  and  it  was  on  a  clear  day,  with 
sunshine,  at  about  2  o'clock  p.  M..that  the 
accident  occurred.  Itis  therefore  clearand 
unquestionable  that  the  deceased  was  In 
no  way  deprived  of  every  facility  to  see 
the  approaching  train,  or  to  hear  the  loud 
noise  made  by  it  In  its  rapid  motion,  at 
the  rate  of  30  miles  per  hour.  But  it  is  In 
proof,  and  It  is  not  denied  by  plaintiff, 
that  as  he  approached  the  road,  and  be- 
fore attempting  to  cross  It,  Brown  looked 
right  straight  ahead,  without  turning  his 
eyes  either  way,  although  his  mules  slack- 
ened theirgait  as  soon  as  they  reached  the 
elevation  hereinabove  described,  which 
was  at  least  a  reminder  of  the  proximate 
crossing.  It  is  no  answer  to  this  sugges- 
tion to  say  that  the  train  was  a  spet-iuJ 
train,  running  at  an  unusual  and  an  unex- 
pected hour.  It  is  in  proof  that  special  or 
extra  trains  were  not  of  unfrequent  oc- 
currence on  that  road ;  and  common  pru- 
dence would  dictate  to  any  ordinary  man 
that  a  train  might  be  expected  at  any 
time  on  a  railroad  of  vast  extent,  in  full 
and  active  operation,  especially  at  its  busy 
season,  as  was  the  case  here. 

The  relative  duties  of  persons  In  charge 
of  trains  on  railroads,  and  of  travelers 
who  have  occasion  to  cross  such  railroads, 
are  well  defined  in  jurisprudence,  and  are 
thoroughly  understood  In  all  American 
courts;  and  we  commend  our  learned 
brother  of  the  district  court  for  having 
adopted,  and  embodied  In  his  charge  to 
the  jury,  the  following  simple  and  clear 
exposition  of  those  rights  and  duties  made 
by  the  supreme  court  of  the  United  States 
in  the  case  of  Improvement  Co.  v.  Stead, 
95  U.  S.  161 :  "  If  a  railroad  crosses  a  com- 
mon road  on  the  same  level,  those  travel- 
ing on  either  have  a  legal  right  to  pass 
over  the  point  of  crossing,  and  to  require 
due  care  on  the  part  of  those  traveling  on 
the  other  to  avoid  a  collision.  Of  course, 
these  mutual  rights  have  respect  to  other 
relative  rights  subsisting  between  the  par- 
ties. From  the  character  and  momentum 
of  a  railroad  train,  and  the  requirements 
of  public  travel  by  means  thereof,  it  can- 
not be  expected  that  It  shall  stop  and  give 
precedence  to  any  approaching  wagon  to 
make  the  crossing  first.  It  Is  the  duty  of 
the  wagon  to  wait  for  the  train.  The 
train  has  the  preference  and  right  of  way; 
but  It  Is  bound  tr>  give  due  warning  of  Its 
approach,  so  that  the  wagon  may  stop, 
and  allow  it  to  pass,  and  to  use  every  ex- 
ertion to  stop  if  the  wagon  is  inevitably 
In  the  way.    •    •   •    On  the  other  band, 
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those  who  are  croBsing  a  railroad  track 
are  bound  to  exercise  ordinary  care  and 
diligence  to  ascertain  whether  a  train  Is 
approaching.  They  have,  indeed,  the 
greatest  Incentives  to  caution,  lor  their 
lives  are  in  imminent  danger  It  collision 
happen;  and  hence  it  will  not  be  pre- 
sumed, without  evidence,  that  they  do  not 
exercise  proper  care  In  a  particular  case. 
But,  notwithstanding  the  hazard,  the  In- 
flrmity  of  the  human  mind  In  ordinary 
men  Is  such  that  they  often  do  manifest  a 
degree  ol  negligence  and  temerity  entirely 
inconsistent  with  the  care  and  prudence 
which  is  required  of  them, — such,  namely, 
as  an  ordinarily  prudent  man  would  exer- 
cise under  the  circnmstances.  When  such 
is  the  case,  they  cannot  obtain  reparation 
for  their  Injuries,  even  though  the  railroad 
company  be  in  fault.  They  are  the  au- 
thors of  their  own  misfortune." 

In  another  case  the  same  exalted  tribu- 
nal announced  practically  the  same  princi- 
ple in  the  following  language,  as  con- 
densed in  the  syllabus  of  the  case  of  Rail- 
road Co.  v.  Houston,  Id.  697:  "The  neg- 
lect of  the  engineer  of  a  locomotive  of  a 
railroad  train  to  sound  its  whistle  or  ring 
its  bell  on  nearlng  a  street  crossing  does 
not  relieve  a  traveler  on  the  street  from 
the  necessity  of  taking  ordinary  precau- 
tions for  his  safety.  Before  attempting  to 
cross  the  railroad  track,  he  is  bound  to 
use  bis  senses,  to  listen  and  to  look,  in  or- 
der to  avoid  any  possible  accident  from  an 
approaching  train." 

In  his  work  on  Contributory  Negligence, 
Beach,  culling  the  same  rule  from  "  a  mul- 
titude of  decisions," formulates  the  doc- 
trine thus :  "  When  one  approaches  a  point 
upon  the  highway  where  a  railway  track 
is  crossed  upon  the  same  level,  it  is  his 
plain  duty  to  proceed  with  caution ;  and, 
u  he  attempts  to  cross  the  track,  either 
on  toot,  or  in  a  vehicle  of  any  description, 
he  must  exercise,  in  so  doing,  what  the 
law  regards  as  ordinary  care  under  the 
circumstances.  He  must  assume  that  there 
Is  danger,  and  act  with  ordinary  prudence 
and  circumspection  upon  that  assump- 
tion. *  •  •  In  attempting  to  cross,  the 
traveler  must  listen  for  signals,  notice 
signs  put  up  as  warnings,  and  look  atten- 
tively up  and  down  the  track. "  Section 
63,  pp.  191, 192.  "Statutes  and  municipal 
ordinances  in  every  jurisdiction  prescribe 
specifically  the  duty  of  railway  corpora- 
tions in  respect  to  railway  crossings;  but 
no  failure  on  the  part  of  the  railroad  com- 
pany to  do  its  duty  will  excuse  any  one 
from  using  the  senses  of  sight  and  hearing 
upon  approaching  a  railway  crossing,  and, 
whenever  the  due  use  of  either  sense  would 
have  enabled  the  injured  person  to  escape 
the  danger,  the  injury  is  conclusive  evi- 
dence of  negligence,  without  any  reference 
to  the  railroad's  failure  to  perform  its 
duty."  Section 64, p.  195.  See, also, 2 Wood, 
By.  Law,  1312;  Salter  v.  Ballroad  Co., 
76  N.  Y.  281;  Murray  v.  Railway  Co.,  31 
La.  Ann.  492;  Chllds  v.  Railroad  Co.,  33 
La.  Ann.  154;  Houston  v.  Railroad  Co.,  89 
La.  Ann.  796.  2  Soath.  Rep.  562;  Weeks  v. 
Railroad  Co.,  40  La.  Ann.  800,  6  South. 
Rep.  72. 

As  applied  to  the  case  in  hand,  this  rea- 


sonable rule  required  that  Brown,  in  at- 
tempting to  cross  the  ridlrodd  track, 
should  have  looked  up  and  down  the 
track.  By  so  doing,  he  would  inevi- 
tably have  seen  the  train,  which  was  in 
full  view  for  nearly  a  mile  without  the 
slightest  obstruction.  And  that  obliga- 
tion is  not  affected  by  the  fact  that  the 
train  was  a  special  or  extra  train.  That 
circumstance  may  have  mitigated  the  de- 
gree of  his  negligence,  but  it  could  not 
screen  his  conduct  from  the  imputation  of 
some  negligence.  Had  lie  listened  as  he 
approached  th?  crossing,  he  would  cer- 
tainly have  heard  the  train  as  it  thundered 
along  in  the  open  field,  at  the  rate  of  30 
miles  an  hour,  with  no  obstruction  to 
sound,  and  making  a  noise  which  one  of 
the  witnesses  compares  to  that  made  by 
"  a  drove  of  cattle  going  across  a  bridge. " 
It  is  in  proof  thttt  one  of  plaintiffs'  wit- 
nesses, who  was  half  a  mile  off,  an- 
other, who  was  at  a  distance  of  lOOyards,  a 
third,  who  was  300  yards  off,  and  a  fourth, 
who  was  at  a  distance  of  several  hundred 
yards,  and  who  was  walking  towards 
Brown  on  the  same  road,  and  on  the  oppo- 
site side  of  the  track,  all  saw  and  heard  the 
train  before  the  accident,  and  that  the  at- 
tention of  one  of  them  was  attracted  to 
the  train  by  the  noise  which  it  made. 
There  is  no  pretense  that  Brown  was  de- 
tective in  hearing,  or  near-sighted,  and  it 
is  paasing  strange  that  he  should  have 
neither  seen  nor  heard  the  approaching 
train.  Plaintiffs'  counsel  suggest  that  his 
mind  was  absorbed  In  thoughts  about  his 
work.  This  is  very  probably  the  case;  and 
it  turns  out  to  have  been  his  misfortune, 
and  the  loss  of  his  parents,  but  is  legal 
negligence  which  clearly  contributed  to  the 
deplorable  accident  which  cost  him  his  life, 
and  which  is  a  bar  to  plaintiffs'  right  of 
recovery  in  this  case. 

It  was  negligence  on  the  part  of  the  en- 
gineer to  have  omitted  to  sound  the  whis- 
tle at  aciuarter  of  a  mile  before  that  cross- 
ing ;  but  that  omission  did  not  render  the 
accident  inevitable  if,  on  the  other  hand. 
Brown  had  been  sufficiently  prudent  and 
careful  when  he  approached  the  crossing. 
It  is  in  proof  that  his  mules  came  from  a 
slow  trot  to  a  walk  at  about  20  feet  from 
the  track.  Had  he  seen  or  heard  the  train, 
it  was  yet  time,  and  it  would  have  been 
easy  for  him,  to  have  stopped  his  team, 
and  thus  have  avoided  the  accident.  When 
the  train  hands  first  saw  him,  they  used 
every  means  in  their  power  to  avert  the 
collision ;  but  it  was  no  easy  mutter  to 
;topa  train  moving  at  the  rate  of  SO  miles 
an  hour,  and  tbeie  was  no  obligation  on 
the  part  of  the  company  to  slacken  the 
speed  of  its  trains  at  the  numerous  planta>- 
tion  cross-roads  intersected  by  its  track. 
When  the  fireman  first  saw  Brown,  he 
rang  the  bell,  and  he  naturally  supposed 
that  the  team  would  be  stopped  before 
reaching  the  crossing.  But,  as  the  team 
kept  on  approaching,  the  eng^lneer  who 
could  not  see  Brown  from  his  place,  was 
thus  warned;  and  he  applied  the  brakes, 
and  reversed  his  engine,  but  he  was  too 
late.  At  that  point,  nothing  more  conld 
have  been  required  of  them. 

We  therefore  conclude    that  Brown's 
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negligence  or  want  of  care  contributed  to 
the  accident,  and  that,  tlierelore,  bis  par- 
ents cannot  recover  in  the  present  action. 
It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from 
be  annulled,  avoided,  and  reversed;  that 
the  verdict  of  the  jury  be  set  aside;  and 
that  plaintiffs'  demand  be  rejected,  and 
their  action  dismissed,  at  their  costs  in 
both  courts. 

Rehearing  refused. 
(41  La.  Ann.  ESS)  ""^ 

Statk  V.  Clement. 

(Supreme  Court  of  LouisiaTia.    Uay  B,  1800. 
«  La.  Ann.) 

FOBOCBT — iNSICmi^IT — ^EviDiiica. 

1.  Forgery  can  be  proven,  although  the  In- 
atrument  forged  is  not  minutely  described,  pro- 
Tided  it  be  described  by  any  name  by  which  it  is 
nsnally  desi^ated. 

a.  An  allegation  of  the  value  of  the  forged  tn- 
stroment  Is  not  essential  in  the  indictment  or  in- 
formation. 

&  The  offense  may  be  charged  in  different 
ways  in  several  counts. 

i.  When  counts  for  felonies  are  Joined  in  a  way 
to  prejudice  the  defendant,  the  remedy  is  by  mo- 
tion to  elect  or  motion  to  quash,  but  after  verdict 
it  Is  too  late. 
{SyUabua  lui  the  Cottrt.) 

K.  A.  Cross,  for  appellant.  The  Attor- 
ney General,  for  the  State. 

Brgaux,  J.  Appeal  from  the  seventeenth 
Judicial  district  court,  parish  of  East  Bat- 
on RoDgre.  The  accused  Is  charged  with 
having  committed  forgery.  From  the  sen- 
tence to  hard  labor,  he  appeals. 

During  the  trial,  he  objected  to  the  ad- 
missibility of  evidence,  and  assigned  as  er- 
ror that  the  bill  of  Information  was  too 
vague  and  indefinite  to  authorise  the  ad- 
missibility of  the  proof  offered ;  that  the 
check  alleged  to  have  been  forged  was  not 
described,  nor  the  name  forged  alleged. 
The  objection  was  overruled,  and  a  bill  of 
exceptions  was  reserved  to  the  court's  rul- 
ing. By  way  of  motion  In  arrest  of  Judg- 
ment, the  grounds  overruled  and  reserved 
In  this  bin  are  alleged,  and  with  particu- 
larity It  Is  set  forth  that  the  first  count  of 
the  bill  of  Information  is  insufficient  and 
illegal ;  that  it  is  not  alleged  In  what  the 
forgery  consisted,  nor  whose  name  was 
forged  on  the  order.  A  bill  of  exceptions 
was  taken  to  the  court's  refusal  to  permit 
Its  minutes  to  be  amended  by  substituting 
the  words  "  guilty  on  both  accounts "  to 
the  words  "  guilty  on  both  counts. "  Last- 
ly, it  Is  asslsTned  as  error  that  the  accused 
was  not  present  when  the  motion  tor  a  new 
trial  and  the  motion  In  arrest  of  Judgment 
were  argued  and  overruled,  and  when  the 
verdict  was  returned  Into  court. 

1.  In  support  of  his  proposition— the 
first  presented — with  reference  to  vagnt»- 
ness,  and  the  absence  of  material  allega- 
tions, counsel  for  the  defendant  cites  as 
authority  the  case  of  State  v.  Sheldon,  8 
Bob.(La.)  540.  Since  the  date  of  that  de- 
cision the  statutes  daoounclngforgery  have 
been  amended  and  remodeled,  and  crim- 
inal pleadings.  In  so  far  as  relates  to  for- 
gery ,  have  been  libertllced,  without  curtail- 
ing the  protection  (>t  the  Innocent  accused 
of  crime.    State  v.  Maas,  87  La.  Ann.  293 ; 


State  V.  Wingard,  40  La.  Ann.  785,6  South. 
Bep.  64 ;  Bev.  St.  §  1049.  It  Is  sufiiclent  to 
describe  the  Instrument  forged  by  any 
name  by  which  It  Is  usually  designated. 
It  Is  not  essential  to  state  the  value  of  the 
forged  Instrument  In  the  Indictment  or 
bill  of  information.  It  is  alleged  that  the 
accused  forged  the  Indorsement.  This  de- 
nounces the  felony,  and  sufficiently  noti- 
fies the  defendant  of  the  namebels  accused 
of  having  forged.  It  was  proper  to  admit 
the  evidence. 

2.  In  support  of  defendant's  motion  In  ar- 
rest of  Judgment,  It  is  urged  by  counsel 
that  the  first  count  does  not  charge  In 
what  the  alleged  forgery  consisted,  or  the 
amount  of  the  order,  or  whose  name  was 
forged;  that  the  second  count  does  not 
charge  whose  name  was  forged  as  Indors- 
er,  and  does  not  describe  the  order.  We 
have  already  discussed  some  of  these 
grounds,  and  have  expressed  our  conclu- 
sion. The  defendant  Is  charged  in  two 
counts:  In  the  first,  with  having  falsely 
made,  forged,  counterfeited,  and  altered 
as  true  a  false  order  for  the  payment  of 
money,  knowing  the  same  to  be  false, 
forged,  and  counterfeited,  with  intent  to 
Injure  and  defraud  the  First  National 
Bank  of  Baton  Bonge.  In  the  second  he 
is  charged  with  having  falsely  made, 
forged,  and  counterfeited,  and  altered  as 
true,  an  Indorsement  of  a  bill  of  exchange 
for  the  payment  of  money,  knowing  the 
same  to  be  false,  forged,  and  counterfeited, 
with  Intent  to  injure  and  defraud  the  First 
National  Bank  of  Baton  Bouge,  and  A. 
Martinez.  In  each  count  he  is  charged 
with  forgery,  and  with  altering  and  pub- 
lishing a  forged  Instrument.  In  the  last 
he  is  especially  accused  of  having  forged 
the  Indorsement  on  this  forged  instru- 
ment. The  defendant  chose  to  plead  to 
the  information  without  preBenting  the 
plea  of  duplicity,  without  calling  on  the 
prosecutor  to  elect,  and  without  motion 
to  quash.  In  permitting  different  counts, 
the  object  is  to  permit  the  charge  to  be 
brought  so  as  to  prevent  an  acquittal  by 
reason  of  Insufficient  allegations.  Bish. 
Crlm.  Proc.  422,  sets  down  certain  rules 
on  the  subject,  and  concludes  that, "  where 
counts  for  felonies  are  Joined  contrary  to 
these  rules,  or  In  any  way  to  prejudice  the 
defendant,  the  remedy  is  by  motion  to  com- 
pel the  prosecutor  to  elect  on  which  count 
he  will  proceed,  or  by  motion  to  quash, 
but  after  the  verdict  It  Is  too  late."  State 
V.  DepasB,  31  La.  Ann.  488.  The  offense 
may  be  charged  In  different  ways  In  sev- 
eral counts.  Nelson  v.  People,  6  Parker, 
Crlm.  B.  39;  Lanergan  y.  People, 6  Parker, 
Crlm.  B.  209. 

8.  It  Is  also  contended  that  the  defend- 
ant was  not  present  when  the  motion  tor 
a  new  trial  and  the  motion  In  arrest  of 
Judgment  were  heard  and  overruled,  also 
when  the  verdict  was  returned  Into  court. 
There  was  no  necessity  of  his  presence 
when  the  motions  for  a  new  trial  and  in 
arrest  of  judgment  were  argued  and  de- 
nied. He  was  present  when  the  verdict  was 
returned  Into  court.  State  v.  White,  37 
La.  Ann.  178.  He  was  present  when  the 
jury  was  impaneled.  The  case  was  tried 
In  a  day.  There  was  not  any  .adjourn- 
ment during  the  trial.    Unless  the  absencs 
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is  Btaown,  the  defendant  mast  be  consid- 
ered present  when  the  verdict  was  re- 
turned Into  court.    State  v.  Price,  Id.  215. 

4.  The  last  ground  is  directed  agaiustthe 
form  of  the  verdict.  The  defendajit  repre- 
sents that  he  is  agKrieved  In  that  the  ver- 
dict read  "guilty  as  charged  on  both  ac- 
counts, "  and  that  an  incorrect  entry  was 
marie  In  the  minutes  of  "guilty  as  charged 
on  both  counts."  This  does  not  vitiate 
the  verdict.  It  Is  a  clerical  error.  It  •es- 
caped attention  at  the  time.  Some  time 
after  the  entry  had  been  made  In  the  min- 
utes, after  sentence,  and  after  the  judg- 
ment had  been  signed, a  motion  was  made 
to  con-ect  the  minutes,  and  refuKPd.  The 
verdict  might  have  been  delivered  orally. 
The  clerical  error  cannotdeleattheevldent 
finding  of  the  Jury.  State  v.  Florex,  5  La. 
Ann.  429:  State  v.  Ross.  32  La.  Ann.  864; 
State  V.  Smith,  33  La.  Ann.  1414. 

Judsment  affirmed. 


(4S  li*.  Ann.  87«)        """" 

Statb  t.  Palfret  et  al. 

(Suprmte  Court  of  LouigUwa.    Hay  S,  1890l 
m  La.  Ann.} 

Cbimikai,  Law — Appbai/ — Rbvhv — Ix8tbuctions. 
In  case  a  trial  judge  shall  state,  in  a  bill  of 
•xoeptions  reserved  by  counsel  for  an  aooused  per^ 
•on,  that  he  has  substantially  given  to  the  jury 
certain  requested  special  charges,  and  the  proof 
adduced  on  a  motion  for  a  new  trial  discloses  that^ 
in  point  of  fact,  the  judge  has  accidentally  failed  to 
thus  charge  the  jury,  either  in  terms  or  substance, 
Justice  requires  ttiat  a  new  trial  should  be  ordered. 
(SyUalAu  tjy  the  Court.) 

J.  Foster,  J.  A.  Breanx,  and  Foster  dt 
BrauvaH,  tor  appellants.  Tbe  Attorney 
General,  tor  the  State. 

Watkins,  J.  Appeal  from  the  twenty- 
first  judicial  district,  parish  of  Iberia. 
Tbe  several  defendants  were  jointlylndlct- 
ed  for  murder,  convicted  of  manslaughter, 
and  from  judgment  and  sentence  thereun- 
der have  apT>ealed. 

1.  During  the  progress  of  the  trial  de- 
fendants' counsel  luslsted  (1)  that  the 
state  must  prove  the  existence  of  a  con- 
spiracy before  she  can  introduce  In  evi- 
dence the  declarations  of  one  of  the  alleged 
co-consplrators  as  against  others;  (2)  that 
a  proper  foundation  must  first  be  laid. 
The  ruling  of  the  judge  was  made  the  sub- 
ject of  a  blU  of  exceptions,  and  defendants' 
counsel  contend  that,  while  admitting  the 
force  of  the  rule,  tbe  judge  reversed  it,  and 
permitted  In  evidence  the  declarations  of 
some  of  the  parties  as  against  others,  to 
prove  a  conspiracy.  But  this  Is  refuted 
by  the  judge,  who  states  In  the  bill  that 
"the  evidence  was  offered  by  the  state  to 
show  conspiracy,  and  in  order  to  lay  the 
proper  basis  for  the  introduction  of  evi- 
dence of  the  subsequent  declarations  made 
by  the  parties  accused. " 

2.  Counsel  further  objected  and  excepted 
(1)  that  the  declarations  or  admissions  of 
one  person  are  not  admissible  in  evidence 
aKainst  another  person,  who  is  jointly  in- 
dicted, unless  the  indictment  charges  a  con- 
spiracy; (2)  that  the  declarations  or  con- 
fession of  an  alleged  co-conspirator,  made 
afterthe  accomplishment  or  abandonment 
of  the  common  enterprise,  could  not  be  re- 
ceived in  evidence  as  against  others.    The 


court  overruled  theobjectlons  to  the  testi- 
mony on  the  grounds  "that  the  declara- 
tions sought  to  be  proven  are  the  state- 
ments of  each  individual  accused  as  to 
himself;  that  the  evidence  Is  not  received 
of  the  declaration  of  one,  to  have  effect 
against  the  others,  bat  are  received  against 
each,  in  so  far  as  it  may  affect  him,  and 
not  the  others."  Of  this  ruling  we  can 
perceive  no  well-grounded  complaint. 

8.  On  the  trial  the  defendants'  counnel 
requested  the  court  to  charge  the  Jury  (1) 
that  the  declarations  of  one  of  tbe  allegied 
ro-conspirators,  made  after  the  homicide, 
are  not  admissible  In  evidence  against 
others  jointly  Indicted,  if  the  indictment 
does  not  charge  conspiracy;  (2)  that  the 
declarations  of  one  conspirator,  made  aft- 
er the  purpose  of  the  conspiracy  hud  been 
accomplished,  are  not  admissible  against 
the  others  jointly  Indicted.  The  court  re- 
fused toBOcharge  the  jury,  on  tlie  grounds 
following,  vie. :  "  After  a  full  and  exhaust- 
ive charge  on  all  the  laws  connected  with, 
and  applicable  to,  the  case,  or  any  of  tbe 
facts  of  the  case,  the  defendants'  counsel 
requested  the  aforesaid  special  charges; 
and  1  carefully  read  both  the  written  re- 
quests, and  proceeded  to  give  to  the  Jury 
instructions  on  the  point  as  a  whole.  Aft- 
er completing  the  charge,  the  jury  was  or- 
dered and  taken  to  their  room  tor  delibera- 
tion, counsel  not  insisting  on  anything 
more  than  what  I  have  stated,  suggest- 
ing nothing  more,  and  in  no  way  com- 
plaining to  me.  After  the  jury  had  re- 
tired, counsel  then  arose,  and  said :  '  We 
reserve  a  bill  to  the  court's  refusal  to 
charge  as  above."*  The  coart  then  pro- 
ceeds to  state  th(it,  in  point  of  fact.  It 
"never  did  refuse  to  charge  on  the  points 
stated,  and  it  felt  satisfied  that,  in  the 
charge  given  to  the  jury,  ampin  and  suffi- 
cient instructions  had  lieen  given  on  all 
laws  relating  to  the  cause  on  trial."  The 
court  bad  specially  charged  the  Jury  in  re- 
lation to  declarations  and  confessions  of 
parties  jointly  accused,  and  (under  the 
facts  of  the  case)  had,  in  so  many  words. 
Instructed  them  that  tbe  declaration  of 
each  or  either,  as  to  the  commission  and 
perpetration  of  the  crime  charge,  was 
evidence  against  the  party  who  made  the 
declaration  or  confession  alone,  etc.  The 
Judge  thus  substantially  answered  the  ob- 
jections urged  by  counsel.  It  has  been 
held  that  "when  a  judge  has  already 
charged  the  jury  on  a  given  matter,  and 
the  prisoner  among  his  requests  of  charges 
made  thereafter  Includes  the  matter  al- 
ready charged,  the  Judge  may  well  refuse 
to  repeat  it."  State  v.  Boasso,  88  La. 
Ann.  202.  But  it  is  the  contention  of 
counsel  that  the  judge  was  in  error  in 
statlngthat  he  had,  in  substance, given  to 
the  jury  the  charge  requested.  But,  oa 
the  face  of  the  bill  of  exceptions,  there  is 
nothing  to  show  whether  the  judge  or 
counsel  is  correct.  Counsel  of  defendants 
freely  admit  the  force  of  the  rule,  by  us  re- 
peatedly announced,  that,  "in  considering 
bills  of  exception  which  contain  conflicting 
recitals  by  counsel,  and  by  the  trial  judge, 
[we]  will  be  guided  by  the  statements  of 
the  Judge."  State  ,v.  Waggoner,  89  La. 
Ann.  920,  8  South.  Rep.  119;  State  v. 
^oung,  40  La.  Ann.  483,  4  South.  Rep.  481. 
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4.  The  defendants*  coundel  filed  an  ex- 
tended motion  for  a  new  trial,  the  point 
of  which  Is  that  the  Jud^e  never  directed 
the  jury,  and  failed  to  give  them  proper 
instructions,  as  matt«r  of  fact,  in  reference 
to  the  testimony  adduced,  and  particular- 
ly with  reference  to  such  part  of  the  evi- 
dence as  is  covered  by  thebllls  of  exceptions 
above  euumerated,  and  whereby  the  jury 
may  have  been  unduly  Influenced  against 
them.  Among  other  things  the  following 
are  specifled,  vl«. :  (1)  That  the  Jury  wpre 
not  warned  to  disregard  the  alleged  dec- 
larations and  confessions  of  some  of  the 
accused  parties,  made  after  the  homicide 
had  been  committed,  and  the  Judge  did 
not,  in  the  presence  and  hearing  of  the 
jury,  limit  and  restrict  the  effect  of  the  evi- 
dence, as  he  assigned  in  the  bills  of  excep- 
tion; (2)  that,  In  point  of  fact,  the  judge 
did  not  instruct  the  jury  as  requested  by 
them,  and  as  set  out  in  their  bill  of  excep- 
tions which  is  discussed  in  paragraph  3, 
and  they  gave  weight  to,  and  considera- 
tion of.  Illegal  evidence,  which  influenced 
their  verdict.  The  motion  covers  the 
point  raised  in  the  third  bill  of  exceptions, 
and  raises  the  question  of  fact  whether  the 
Judge  in  reality  gave  the  requested  special 
charges.  On  the  trial  thereof  testimony 
was  introduced,  and  inter  alios  a  sworn 
copy  of  the  stenographic  report  made  of 
the  charge  actually  given  to  the  Jury,  and 
which  was  made  at  the  request  of  defend- 
ants' counsel  at  the  time.  An  attentive 
perusal  of  it  discloses  the  fact  that  the 
judge  failed,  in  words  or  in  substance,  to 
charge  the  Jury  as  requested.  As  a  wit- 
ness, the  judge  says:  "I  do  not  now  re- 
member whether  or  not,  when  the  excep- 
tions marlced  '2'  and  'S'  were  signed,  the. 
jury  were  still  in  their  room.  Since  hav- 
ing examined  the  notes  whicli  I  had  taken 
in  the  case  while  it  was  being  tried,  I  find 
that  the  special  charges  alluded  to  by 
counsel  in  bill  No.  4  were  not  g:iven,  be- 
cause, in  the  ruliugs  made  at  the  time  in 
bills  2  and  3,  my  notes  indicated  that  these 
reasons  had  already  been  stated. "  From 
a  copy  of  the  stenographic  report  of  the 
charge,  and  the  Judge's  admission  as  a 
witness,  he  made  the  statement  quoted 
from  bill  of  exceptions,  under  a  misappre- 
hension of  fact  arising  from  his  accidental 
omission  to  follow  his  notes,  in  giving  an 
oral  charge  to  the  jury,  and  one  of  great 
length.  We  think  the  jury  may  have  been 
prejudiced  thereby,  and  that  a  new  trial 
should  hare  been  allowed  the  accused.  It 
Is  therefore  ordered  and  decreed  that  the 
verdict  and  judgment  appealed  from  be  set 
aside,  and  the  cause  be  remanded  to  the 
lower  court,  to  be  therein  proceeded 
with  according  to  law  and  the  views  here- 
in expressed. 

Bbeatjx,  J.,  having  been  of  connBel,  re- 
cnses  himself. 

(41  lA  Ann.  EM) 

State  v.  Anderson  et  a/. 

(Supreme  Cowrt  of  Loudtiana.    Hay  B,  1800. 
43  La.  Ann.) 

CanmAb  lii.'W — Appeal  —  Rbvisw — Evidbnok— 
Bill  ox  Excbptioxs. 
1.  An  accused  has  a  right  to  have  testimony 
rednoed  to  writing,  in  exceptional  cases,   to  es- 


tablish material  facts,  tonohing  whloh  tbere  exists 
a  difference  of  opinion  between  the  judge  and  him- 
self, which  would  have  disclosed  a  condition  of 
things  favorable  to  the  accused,  and  assisted  him 
in  his  efforts  for  an  acquittal. 

a.  A  bill  of  exceptions  taken  to  the  refusal  of 
the  trial  judge  to  cause  such  writing  to  be  taken 
down  cannot  be  sustained  where  it  does  not  show 
the  nature  and  substance  of  the  testimony;  that 
there  existed  a  difference  between  the  accused  and 
the  judge;  that  the  testimony  was  illegally  admit- 
ted, and  was  insufficient  to  serve  as  a  foundation 
for  the  introduotion  of  proof  of  voluntary  declara- 
tions; and  that,  had  the  testimony  been  written 
down,  It  would  have  shown  that  the  declarations 
ooght  not  to  have  been  received,  and  that  by  its 
not  being  thus  taken  the  accused  has  sustained 
real  injury. 

8.  A  motion  in  arrest,  based  on  the  Insufficien- 
cy of  the  description  of  part  of  the  goods  alleged 
to  have  been  stolen,  In  an  information  for  larceny, 
comes  too  late  after  trial  and  conviction.  Even  if 
the  description  was  defective,  it  would  be  no  rea- 
son to  quash  the  entire  information  where  it  con- 
tains another  good  count,  descriptive  of  other  ob- 
jects said  to  have  been  stolen. 

4.  A  bill  of  exceptions  to  the  overmllog  of  a 
motion  in  arrest  is  a  superfluity. 
{ayllabus  liy  the  Court.) 

Appeal  from  district  court,  parish  of  St. 
Landry ;  Lewis,  Judge. 

E.  P.  Veazie  and  Cbaa.  W.  Da  Roy,  for 
appellant.  The  Attorney  Geaeral,  tor  the 
State. 

Beruudez,0.  J.  Anderson  appeals  from 
a  judgment  sentencing  him  to  hard  labor 
for  IB  months  on  a  conviction  for  larceny. 
The  record  contains  a  bill  of  exception  to 
the  refusal  of  the  trial  judge  to  have  cer- 
tain testimony  reduced  to  writing,  a  mo- 
tion in  arrest,  and  another  bill  to  the 
overruling  of  such  motion. 

1.  The  first  bill  recites  "  that,  on  the  trial 
of  this  prosecution  on  its  merits,  the  state 
was  proceeding  to  offer  evidence  to  lay  the 
basis  for  the  introduction  in  evidence  of 
voluntary  declarations  of  the  accused, 
when  the  accused  asked  the  court  to  re- 
duce the  said  evidence  to  lay  a  basis  to 
writing,  inasmuch  as  this  was  a  question 
of  blended  law  and  facts  reviewable  by 
the  supremecourt,  and  inasmuch  as  the  ac- 
cused wished  to  have  the  question  i-e- 
vlewed  by  the  supreme  court,  which  could 
only  be  done  by  writing  down  said  evi- 
dence to  lay  a  basis  for  the  Introduction 
of  voluntary  declarations ;  but  the  court 
refused  to  reduce  the  same  to  writing,  and 
proceeded  and  admitted  the  said  declara 
tions  of  accused.  To  which  ruling, "etc 
In  support  of  this  position  the  decision  in 
State  V.  Seiley,  41  La.  Ann.  143,  6  South. 
Rep.  571,  Is  invoked.  The  right  of  the  ac- 
cused to  have  testimony  reduced  to  writ- 
ing in  exceptional  cases  was  there,  it  is 
true,  recognlied,  but  for  the  sole  purpose  of 
establishing  material  facts  in  cases  in 
which  a  difference  of  opinion  as  to  sneh 
factsexist  between  judge  and  accused,  and 
in  which,  had  the  testimony  been  thus  re- 
duced, it  would  have  disclosed  a  state  of 
facts  favorable  to  the  accused,  and  assist- 
ed him  in  his  efforts  for  an  acquittal.  In 
the  present  Instance  thebill  does  not  show, 
as  it  ought,  the  nature  and  substance  of 
the  testimony,  whether  there  existed  any 
difference  between  Judge  and  accused  or 
counsel;  that  It  was  illegally  received,  and 
was  insufficient  to  serve  as  a  foundation: 


Digitized  by 


Google 


688 


SOUTHERN  BEPOBTEBfVoL.  7. 


(La. 


and  that,  liad  tbe  testlinony  been  thus 
taken  down,  It  would  have  Bhown  that 
the  voluntary  declurationB  shonld  not 
have  been  received,  and  that,  by  Ita  not 
being  8o  reduced  to  writing,  accused  baa 
Buatained  great  and  irreparable  injury. 
The  bill  cannot,  therefore,  be  considered 
well  founded. 

2.  The  motion  in  arrest  of  Judgment 
charges  "that  the  indictment  against  him 
[accused]  is  insufScient,  defective, and  null, 
in  tliis:  that  it  does  not  describe  all  the 
goods  alleged  to  have  been  stolen  with 
legal  certainty;  that  part  of  the  count 
charging  the  stealing  "other  things  of 
the  goods  and  chattels  of  Joseph  I<andry, " 
being  a  component  part  of  the  charge,  is 
too  vague  and  indefinite,  and  does  not 
enable  "the  defendant,  in  case  of  acquittal 
or  conviction,  to  plead  the  same  to  a  sub- 
sequent Indictment  relating  to  the  same 
property."  If  the  information  was  de- 
fective in  not  specially  describing  the 
"other  things, "  the  accused  should  have 
demanded  before  trial  a  bill  of  particulars, 
or  objected  to  the  admission  of  proof  when 
offered,  during  trial,  to  show  what  those 
"other  things"  consisted  in.  After  talking 
the  chances  of  a  trial  without  any  com- 
plaint on  that  score,  his  attaclt  comes  too 
late.  Even  If  he  were  In  time,  it  is  more 
than  questionable  whether  the  objection 
could  prevail  against  an  information 
which  contains  a  sufficient  description  of 
other  goods  and  etfei-ts  alleg^ed  to  have 
been  stolen.  State  v.  Laqu6,  87  La.  Ann. 
856. 

3.  The  bill  of  exception  taken  to  the 
overruling  of  the  motion  in  arrest  is  a  re- 
dundance. Thedecree  denying  the  motion 
Is  of  record.  Bills  of  exceptions  are  de- 
signed to  put  of  record  matters  which 
without  them  would  not  appear.  Consid- 
ering that  the  motion  in  arrest  was  prop- 
erly set  aside,  it  is  unnecessary  to  notice 
this  bill  further. 

Judgment  affirmed. 


(43  La.  Ann.  641) 

Pebtz  y.  St.  Chables  St.  B.  Co. 

(Swpreme  Cowt  of  Louisiana.    May  6,  1890. 
42  La.  Ann.) 

StBXET  RaILWATS— PkBSONAL  IirJUBIES — Neo- 
LIGEyCE — Etidbncb. 
1.  The  failure  to  examine  witnesaes  who  are 
employes  will  not  justify  the  application  of  tbe 
presumption  of  negligence,  unless,  as  in  the  cose 
of  Day  V.  Railroad  Co.,  86  La.  Ann.  694,  they  were 
present,  or  it  be  made  evident  that  tbey  bad 
knowledge  wblch  the  employer  desired  to  conceal. 
3.  Tbe  dttty  of  municipiu  corporations  Is  only 
to  see  that  its  sidewalks  are  safe  (or  persons  ezer- 
oising  ordinary  care  and  prudence. 
(SyUabua  by  the  Court) 

Barry  H.  Hall,  for  appellant.  B.K.Mill- 
er  and  James  Tiznony,  for  appellee. 

Brbaux,  J.  Appeal  from  the  civil  district 
court,  parish  of  Orleans.  Plaintiff  alleges 
that  she  was  injured  on  the  night  of  the 
26th  of  November  last,  between  the  hours 
of  8  and  9  o'clock,  by  a  fall  occasioned  by 
a  plank  nailed  on  a  bridge  at  the  Intersec- 
tion of  Baronne  street  by  Euterpe  street ; 
that  In  the  fall  she  broke  her  left  arm  be- 
tween '  the  elbow  and  the  wrist,  and  that 
she  was  bruised  on  her  side  and  hips;  that 


she  suffered  pains,  mental  and  physical, 
and  was  confined  to  her  house  about  one 
month,  under  medical  treatment.  She 
claims  damages  in  the  sum  of  $10,000.  The 
answer  is  a  general  denial.  The  case  was 
tried  by  a  Jury,  and  a  verdict  was  rendered 
infavorof  the  plaintiff  for  the  sum  of  $760. 
From  the  Judgment  the  defendant  appeals. 
The  facts  are  that  plaintiff,  who  Is  about 
45  years  of  age,  and  who  was  at  tbe  time 
in  the  enjoyment  of  good  health,  received 
injury  in  a  fall  caused  by  stumbling 
against  a  plank  nailed  on  a  bridge,  which 
the  defendant  company  obligated  itself  to 
keep  in  good  repair  in  a  contract  dated 
the  lltb  day  of  April,  IWl.  On  the  12tb 
day  of  December  last  she  notified  the  com- 
pany of  the  accident,  and  of  the  amount 
she  claims.  There  are  two  parallel  bridges 
over  the  gutters  crossing  Baronne  street 
from  tbe  sidewalks  to  the  railroad  bed. 
The  gutters  covered  by  these  bridges  are 
the  continuation  on  Baronne  street, of  the 
gutters  on  each  side  of  Euterpe  street. 
The  plaintiff  nearly  always  passes  on  tbe 
lower  side  of  Euterpe  street.  On  the  night 
of  the  26th  of  November  last  she  passed  on 
the  upper  side,  and  was  crossing  the  upper 
bridge  on  Baronne  street,  when  she  stum- 
bled and  fell.  The  plank  Eigalnst  which  she 
stumbled  and  fell  was  about  three  feet 
and  a  half  in  length,  ten  Inches  wide,  and 
about  two  inches  in  thickness.  The  plain- 
tiff, as  a  witness,  was  questioned  with  ref- 
erence to  the  accident.  She  was  alone  at 
the  time.  She  stated  that  she  fell  on  her 
arm.  After  the  fall  she  rose  hastily,  and 
went  on  to  where  she  intended  to  go.  At 
the  time  she  did  not  know  that  her  arm 
was  broken.  Tbe  witness  also  testifies 
that  there  was  an  electric  light  burning 
brightly  at  the  corner  of  the  street  near 
which  she  fell.  She  further  testifies  that 
she  .had  seen  planks  nailed  on  other 
bridges,  as  this  was;  that  if  she  looked 
she  could  have  seen  the  plank;  and  adds: 
"I  wouldn't  have  stumbled  against  it;  I 
didn't  want  to  fall. "  Two  days  after  the 
accident,  she  called  in  a  physician,  and 
was  informed  by  him  that  her  arm  was 
fractured.  It  is  not  proven  by  whom  the 
plank  had  been  nailed  to  the  bridge.  It 
was  put  there  to  cover  a  crack  on  this 
bridge.  Most  of  it  had  been  worn  down 
by  the  wheels  of  passing  carts  and  car- 
riages, to  nearly  the  level  of  the  bridge; 
that  part  on  which  nlaJntlff  stumbled 
was  two  inches  and  on&«ixteenth  above 
Its  level. 

Counsel  for  plaintiff  requested  the  court 
to  charge  that  the  failure  of  the  defendant 
to  call  in  their  employes  (to  whom  were 
personally  Intrusted  the  repairs  of  the 
bridge)  as  witnesses  was  evidence  of  the 
act  of  negligence  charged  against  the  de- 
fendant. This  charge  was  asked  on  the 
authority  of  Day  v.  Bailroad  Co.,  35  La. 
Ann.  694.  The  president  of  the  company, 
who  is  also  the  superintendent,  testified 
that  he  made  efforts  to  ascertain  who  had 
nailed  that  plank,  and  could  not  find  out 
who  had  put  it  there.  We  will  first  pass 
upon  the  refusal  to  charge  as  requested. 
In  the  case  cited  as  authority  it  Is  said 
by  the  court  that  the  conclusion  was  for- 
tified by  the  failure  of  the  defendant  to  in- 
troduce the  testimony  of  any  of  the  eia> 
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ployes  on  the  train  wben  the  accident  hap- 
pened. In  support  of  this  proposition,  the 
following  from  Thompson  on  Negligence 
(volume  1,  p.  514)  is  referred  to  and  accept- 
ed as  an  approved  authority  by  the  court 
In  that  case:  "An  absence,  from  the  trial, 
of  the  employes  of  defendant  who  were  on 
the  cars  and  present  at  the  time  of  the  ac- 
cident, and  were  witnesses  of  the  injury, 
raises  a  strong  presumption  of  negligence 
against  the  company. "  The  case  at  bar  is 
not  similar.  It  is  not  shown  that  the  em- 
ployes knew  who  nailed  this  plank;  that 
they  bad  anything  to  do  with  it.  Inquiry 
wttB  made  by  the  principal  officer  of  the 
company  with  reference  to  the  plank.  He 
did  not  ascertain,  he  testifies,  that  the  em- 
ployes knew  anything  about  it.  While 
municipal  corporations,  and  all  those  in- 
trusted with  the  keeping  of  bridges  in  good 
repair,  should  be  active  and  exceptionally 
careful  in  the  performance  of  that  work, 
on  the  other  hand,  those  who  cross  these 
bridges  are  not  entirely  relieved  from  the 
necessity  of  exercising  some  little  care 
and  of  giving  some  attention  to  their 
steps.  Damages  cannot  be  recovered  for 
all  injuries  received.  If,  in  the  haste  of  the 
moment,  or  while  the  attention  Is  entirely 
absorbed  in  thought,  to  an  unfortunate 
I>edestrian  the  fall  is  not  always  exclu- 
sively due  to  the  uneven  surface.  Most  of  us 
are  prone  to  forget  that  sidewalks  and 
bridges  are  not  always  level,  and  have 
sometimes  suffered  severely  on  account  of 
inattention  or  forgetfulness,  without  the 
possibility  of  recovering  damages.  Plain- 
tiff was  not  ordinarily  careful  in  crossing 
this  bridge.  There  was  a  bright  light 
near.  She  admits  that  she  had  seen  planks 
before  on  other  bridges  nailed  as  this  was; 
that  If  she  had  looked  she  could  have  seen 
It.  The  plank  was  not  of  extraordinary 
thickness,  and  was  securely  nailed  on  the 
bridge.  It  Is  not  shown  by  whom  it  was 
put  on,  or  that  the  defendant  company 
bad  notice  of  the  condition  of  this  bridge, 
or  that  any  complaint  was  made  prior  to 
the  accident,  or  that  the  crossing  was  at 
all  hazardous.  When  the  plalntid,  recall- 
ing doubtless  the  pain  she  endured,  sadly 
says,  "I  wouldn't  have  stumbled  against 
it;  I  didn't  want  to  fall, '■—there  is  great 
sincerity  In  her  words,  and  they  naturally 
awaken  a  sentiment  of  kindness  and  sym- 
pathy, but  they  cannot  serve  to  maintain 
precedents.  It  is  not  possible  justly  to 
charge  to  the  defendant  that  to  which 
plaintiff's  own  sad  fate  contributed,  at 
least  In  part.  To  hold  for  plaintiff  would 
be.  In  effect,  to  decide  that  whenever  an  ac- 
cident occurs  on  uneven  sidewalks,  or  in 
crossing  bridges  not  level,  without  regard 
to  the  lack  of  care,  damages  can  be  recov* 
ered.  It  would  be  to  decree.  In  effect  at 
least,  that  all  bridges  and  sidewalks 
should  be  level,  and  that  nothing  about 
them  should  be  In  the  least  rugged  or  un- 
even. However  desirable  it  may  be  that 
all  the  streets  be  level,  it  is  not  a  possibil- 
ity. The  regretable  accident  is  not  onefor 
which  the  defendant  can  be  held  in  dam- 
ages. The  duty  of  municipal  corporations 
la  only  to  see  that  Its  sidewalks  are  safe 
for  persons  exercising  ordinary  care  and 
prudence.  2  Dill.  Mun.  Corp.  §  1019.  It  Is 
therefore  ordered,  adjudged,  and  decreed 
T.7so.no.24— -14 


that  the  verdict  be  set  aside,  and  that  the 
judgment  appealed  from  be  annulled  and 
reversed,  and  that  there  be  judgment  re- 
jecting plaintiff's  demand,  with  costs  in 
both  courts. 

(42  La.  Ann.  787) 

Theobalds,  Tax  Collector,  v.  Conner. 

{Sv/preme  Court  of  Louisiana.    June  18,  1880. 
4S  La.  Aim.) 

COHSTITUTIOirAJ.    LaV— TAXATION— LlCZMBSS— 

Master  BcHiDbbs. 

1.  Section  18  of  Act  101  of  1886,  the  license  law 
of  that  year,  which  provides  an  annual  license  for 
every  individual  carrying  on  the  basiness  or  pro- 
fession of  master  builder,  or  meohanio  who  em- 
ploys asBistance,  does  not  contravene  the  provis- 
ions of  article  306  of  the  constitution,  which  ex- 
empts from  the  payment  of  a  license  tax  those  who 
are  employed  in  mechanical  pursuits. 

2.  The  law  imposes  a  license  on  those  persons 
who  carry  on  any  of  the  businesses,  callings,  or 
professions  therein  ennmerated,  such  as  contract, 
ors,  master  builders,  and  the  like,  and  the  consti- 
tution exempts  those  persons  who  are  engaged  in 
mechanical  or  manual  labor. 

(SyUaisu*  by  the  Court.) 

Appeal  from  magistrate's  court,  parish 
of  Ouachita. 

BoatnerA  Lamkin,  for  appellant.  Thom- 
as O.  Beaton,  for  appellee. 

Watkins,  J.  The  tax  collector  proceed- 
ed by  rule  on  the  defendant  to  compel  him 
to  show  cause  why  he  should  not  pay 
license  for  pursuing  "the  business  of  con- 
tractor, or  mechanic  employing  assist- 
ance." For  answer  to  the  rule,  defendant 
denies  owing  the  license  demanded,  and 
avers  that  so  much  of  section  12  of  Act  101 
of  1886  as  authorizes  the  collection  of  an- 
nual licenses  of  $25  from  every  Individual 
carrying  on  the  business  of  master  builder, 
or  "mechanic  who  employs  assistance, "  Is 
null  and  void  because  it  is  In  contraven- 
tion of  the  206th  article  of  the  constitu- 
tion, which  exempts  persons  engaged  "in 
mechanical  pursuits"  from  payment  of 
such  license.  The  magistrate  made  the 
rule  absolute,  and  condemned  the  defend- 
ant to  pay  the  license  demanded,  and  be 
has  appealed. 

The  defendant's  counsel  cite  and  rely 
upon  our  decision  In  City  of  New  Orleans 
y.  Bayley,  85  La.  Ann.  545,  as  being  con- 
clusive of  the  questliin  in  his  favor.  In 
that  case  we  had  under  consideration  and 
construed  the  provisions  of  section  12  of 
Act  119  of  1880,  it  being  the  license  law  of 
that  year  enacted  in  pursuance  of  articles 
206  and  207  of  the  ctmstitution,  and  also  a 
city  ordinance  providing  a  similar  license 
for  the  municipality.  In  the  course  of 
that  opinion  we  said:  "The  defendant  is 
a  plasterer,  works  at  his  trade  with  bis 
own  hands,  and,  when  executing  a  larger 
contract  than  he  can  conveniently  do  him- 
self, employs  other  plasterers  to  assist 
him.  Manifestly  he  is  engaged  in  a  me- 
chanical pursuit.  The  employment  of  as- 
sistance in  his  occupation  does  not  alter 
the  nature  of  bis  occupation.  The  consti- 
tution exempted  those  engaged  in  mechan- 
ical pursuits  from  the  payment  of  license 
upon  their  trades. "  It  then  held  that  the 
license  law  of  the  state,  and  the  license  or- 
dinance of  the  city  enacted  In  pursuance 
thereof,  were  both  illegal,  saying:   "The 
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superior  law  had  already  problbited  that 
kiod  of  boslneBS  from  beioK  taxed,  and 
therefore  the  legislature  was  without  aa- 
thorlty  to  impose  a  tax  upon  It.  Much 
more  was  the  city  without  authority. " 

Cndoubtedly  that  opinion  ia  correct,  for 
Bayley  was  a  plasterer,  and  worlted  at  bis 
trade  with  his  own  hands.  When  he  had 
a  larger  contract  than  he  could  conven- 
iently perform  himself,  he  employed  other 
plasterers  to  assist  him.  Manifestly  he 
was  engaged  in  a  mechanical  pursuit, 
such  as  Is  contemplated  in  the  constitu- 
tional exemption.  But  we  feel  quite  sure 
that  it  was  not  the  intention  of  the  fram- 
ers  of  the  constitutional  article  to  exempt 
persons  carrying  on  the  business  in  which 
the  defendant  Is  engaged,  and  we  are 
equally  certain  that  the  legislature  did  not 
so  construe  its  provisions ;  for,  notwith- 
standing the  interpretation  placed  by  this 
court  upon  the  provisions  of  the  license 
act  of  1880,  the  Identical  provisions  there- 
of arefound  incorporated  in  thellcenHelaw 
under  consideration.  The  act  declares 
"  that  the  annual  license  •  •  •  forevery 
individual,  or  company  ctLtrying  on  the 
protsnion  or  business  of  •  •  •  agency 
for  steam-boats,  •  •  •  d raying,  truclt- 
ing,  keeping  cabs  or  carriages,  horses  for 
hire,  owners  or  lessees  of  toll-bridges  and 
ferries,  and  master  buUder,  stevedore,  and 
mechanic  who  employs  assistance,  *  *  • 
shall  be,"  etc.    (Italics  ours.) 

The  statute  places  each  and  every  one  of 
these  avocations  or  employments  In  the 
category  of  "  business  or  profession. "  Ar- 
ticle 206  of  the  constitution  declares  that 
"all  persons,  associations  of  persons,  and 
corporations  pursuing  any  trade,  profu- 
sion, business,  or  caUinft,  may  be  rendered 
liable  to  such  [license,]  tax,  except  clerks, 
laborers,  clergymen,  school-teachers,  those 
enaraiffd  in  mechanical,  affrtcultiirtU,  hortt- 
cvltural,  and  mining  pursuits, "  etc.  (Ital- 
ics ours.) 

This  language  justifies  the  distinction 
which  the  statute  has  made,  It  Justifies 
a  license  tax  being  imposed  on  such  per- 
sons as  pursue  any  of  the  professions,  bus- 
inesses, or  callings  which  are  enumerated 
therein,  and  the  exemption  from  such  tax 
of  those  who  are  engaged  as  clerks  or  la- 
borers, and  those  engaged  in  mechanical 
pursuits,  etc.  So  it  may  be  that  a  master 
builder  or  contractor,  who  employs  work- 
men or  assistants,  is  liable  to  this  license 
tax ;  and  at  the  sanie,  a  clerk,  laborer,  or 
one  engaged  in  a  mechanical  or  agricult- 
ural pursuit,  who  employs  other  laborers 
or  mechanics  to  assist  him,  is  exempt 
therefrom.  The  question  turns  upon  tbo 
character  of  the  avocation  or  employ- 
ment, and  not  upon  the  fact  of  assistance 
bdng  employed.  A  "mechanic,"  accord- 
ing to  Worcester,  is  one  employed  in  me- 
chanical or  manual  labor;  and  ** mechanic- 
al" is  defined  to  be''employment  in  manu- 
al labor."  Taking  the  phrase  "engaged  in 
mechanical  pursuits"  according  to  these 
definitions,  and  it  is  clear  that  the  framera 
of  theconstltutlonal article  intended  to  re- 
lieve from  license  those  perpons  who  are 
engaged,  from  day  to  day,  in  the  perform- 
ance of  manual  labor  in  mechanical  or  ag- 
/Icultnral  pursuits;  and  that  the  master 
builders  and  contractors,  who  employ  oth- 


ers to'  do  thfi  work  which  they  merely  m- 
perintend,  should,  like  other  professionai 
men,  pay  the  license  tax.  It  appears  from 
the  evidence  In  this  case  that  the  defend- 
ant is  a  brick  mason,  but  hasnot  followed 
the  manual  duties  of  that  occupation  for 
many  years;  that  he  makes  contracts  tor 
the  erection  and  contruction  of  brick  edt- 
flces,  the  building  of  which  he  supervises, 
while  the  mechanical  labor  of  laying  the 
bricks  la  performed  by  employes  of  his 
own,  or  those  of  the  person  for  whom  the 
contract  is  taken.  The  defendant  Is  also  a 
manufacturer  of  brick,  and  he  makes  con- 
tracts to  place  them  in  the  walls  of  build- 
ings, at  a  fixed  price  per  thousand.  In 
such  case,  he  employs  brlck-layer«  to  do 
the  mechanical  part  of  the  work,  and  be 
superintends  the  construction  of  the  build- 
ing. Two  of  the  witnesses  state  that  the 
"defendant  has  been  a  contractor  for  the 
brick-work  of  many  buildings  constructed 
in  the  city  of  Monroe  during  the  past  fif- 
teen years ; "  and  he  "  has  not  performed 
any  regular  manual  labor,  in  lay  ing  brides, 
in  the  erection  of  these  buildings.  He  baa 
contracted  for  the  brick-work,  or  supers 
vised  or  superintended  it,  in  all  the  cases 
referred  to. "  It  is  shown  that  defendant 
has,  within  the  past  16  years,  occasion- 
ally laid  bricks  In  order  to  ezbiblt  bis  own 
skill,  or  to  direct  others. 

The  defendant  is  a  contractor,  or  master 
mechanic,  or  builder,  who  employs  other 
persons  to  do  the  work  which  he  superin- 
tends. Unlike  Bayley,  he  does  not  "work 
at  his  trade  with  his  own  hands,"  nor 
does  he  engage  othera  to  assist  him. 
Those  whom  he  employs  perform  the  work 
with  their  hands,  and  he  superintends 
them  merely.  The  statute  which  subjects 
persons  pursuing  such  avocation  as  de- 
fendants to  a  license  tax  is  not  unconsti- 
tutional, and  he  is  liable  for  its  payment. 

Judgment  affirmed. 


(« 


State  t.  Ottillort. 


,  Ann.  681) 


(auvremt  Court  of  Xouteiono.    Usy  IS,  IKIO. 
4a  La.  Ann.) 

MusDaa— VsKDior— Abbadlt  with  Istbr  «o 
Eiu/— Appiau 
1.  Ae  oharse  In  an  indictment,  and  not  the 
verdict  of  tbe  ]ury  or  Judgment  of  the  oonit,  de- 
termines the  right  of  appeal. 

8.  Under  an  indictment  for  murder,  a  verdlot 
of  "guUty  of  an  assault  with  the  intent  to  kUl"  is 
notresponslTetothe  charge  in  the  indfastment,  and 
the  ▼arlanoe  is  fatal. 

8.  The  two  offenses  are  separata  and  distinot 
crimes,  which  could  not  be  Joined  in  tbe  same  count 
in  the  indictment. 
{SuUairu*  ty  the  OourL) 

Appeal  from  district  coort,  pariah  of  St. 
Landry;  Lewis,  Judge. 

Tbe  Attonmy  Qeneral,  for  the  Stat*.- 
B.  P.  Veasie  and  Otaa.  N.  Dukoy,  for  ap-' 
pellant. 

McEnbbt,  J.  The  defendant  was  In- 
dicted for  murder,  and  convicted  of  an  as- 
sault with  intent  to  kill,  and  sentenced  to 
pay  a  fine  of  $100,  and  to  be  imprisoned  In 
the  parish  Jail  for  six  months.  From  this 
Judgment,  he  has  appealed. 

MOTION  TO    DISMISS. 

The  motion  to  dismiss  the  appeal  la  based 
on  the  fact  that  the  fine  imposed  does  not 
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exceed  fSOO.  The  offense  charged  in  the 
indictment  is  pnnishable  with  death  or 
hard  labor.  This  question  of  Jurisdiction 
under  article  81  of  the  constitution  of  1879 
was  elaborately  reviewed  in  the  case  of 
State  v.  Judge,  33  La.  Ann.  1227.  The  in- 
terpretation of  the  article  was  that  "un- 
der the  present  constitution  the  accused, 
in  criminal  cases  in  which  the  punishment 
of  death  or  imprisonment  at  hard  labor 
may  be  inflicted.  Is  entitled  to  an  appeal 
to  this  court  wliether  the  verdict  of  the 
Jury,  or  judgment  of  the  lower  court,  is  or 
not  for  a  lesser  punishment. "  Thin  has 
been  afiQrmed  in  several  cases.  State  v. 
Williams,  37 La.  Ann.  200;  State  V.  Taylor, 
34  La.  Ann.  978.  The  motion  to  dismiss  is 
therefore  denied. 

There  are  several  defenses  urged.  It  will 
be  necessary  to  notice  only  the  exception 
to  the  Judge's  charge  to  the  jury,  and  the 
motion  in  arrest  of  judgment.  They  will 
be  considered  together,  as  the  verdict 
was  in  accordance  with  that  portion  of 
the  charge  excepted  to.  The  indictment 
charged  murder.  The  verdict  was,  guilty 
of  an  assault  with  intent  to  kill.  The  mo- 
tion in  arrest  of  judgment  is  that  no  such 
verdict  could  be  returned  on  the  indict' 
ment.  It  must  pi-evall.  The  two  offenses 
are  separate  and  distinct,  and  could  not 
be  included  in  the  same  count  in  an  indict- 
ment. They  are  not  of  the  same  generic 
class,  and  the  lesser  is  not  Included  in  the 
greater.  The  verdict  was  not  responsive 
to  the  indictment.  State  v.  Pratt,  10  La. 
Ann.  191;  State  v.  Murdoch,  85  La.  Ann. 
729;  State  v.  Day,  37  La.  Ann.  786;  State 
V.Oliver, 88  La.  Ann.  632.  Under  our  juris- 
prudence, on  an  indictment  for  murder  a 
verdict  for  only  one  crime  (manslaughter) 
of  a  less  grade  Is  permitted.    Rev.  St.  S  7S5. 

Itis  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
avoided  and  amended ;  and  it  is  now  or- 
dered thatthe  case  be  remanded  to  be  pro- 
ceeded with  according  to  law. 

(41  La.  Ann.  71)  ""^ 

State  ex  rel.  Johnson  v.  Citi  op  New 
Orleans  et  al, 

(Supreme  Court  of  Louisiana.   Jan.,  1889.    41 
Ia.  Ann.) 

CiTT  Couvau/— AixowANCE  or  DncAin>»— Rs- 

VIBW — IlWUNOIIOir. 

1.  The  (dty  oovincil  of  New  Orleans  has  the 
right,  and  it  is  its  duty,  to  refuse  to  pass  an  ordi- 
nance to  pay  Qlaims  of  doubtful  validity.  Its  de- 
cision, however,  is  not  finaL  The  creditor  has  the 
right  to  apply  to  the  courts  to  have  his  claim  judi- 
cially determined,  and  its  payment  enforced,  If 
correct  and  valid. 

3.  An  injunction  cannot  iasne  when  there  is  no 
primary  demand  in  aid  of  which  this  secondary 
remedy  is  invoked. 
(SyUabue  by  the  Court.' 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Riohtor,  Judge. 

Caj-letoD  Hunt, City  Atty.,  for  appellant. 
BraagbD,  Buck,i)inkelsplel  &  Hart.ior  ap- 
pellee. 

McEnbbt,  J.  The  relator  alleges  he  is 
the  holder  and  owner  of  certificates  for 
work  and  labor  done  in  the  police  and  im- 
provement departments  of  the  city  of  New 
Orleans  for  over  93,000;  that  the  amounts 


due  him  nre  for  services  rendered  in  said 
departments  during  the  months  ot  March 
and  April,  1888,  as  shown  by  the  rolls  of 
said  months  forsaid  departments;  tbathe 
is  the  transferee  of  the  claims  from  the 
beneficiaries;  and  that  he  acquired  the 
same  in  due  course  of  business,  and  in  a 
manner  which  has  long  been  practiced 
with  the  approval  of  said  city.  The  trans- 
fers have  been  registered,  as  required,  in 
the  office  of  the  comptroller.  The  city  re- 
fuses to  pass  the  required  ordinance  for 
the  payment  of  these  claims,  and  alleges 
that  they  are  not  due,  and  are  In  dispute. 
Payments  by  the  city  of  the  pay-rolls  in 
these  departments  have  been  made  of  sub- 
sequent months,  and  what  is  known  as 
the  " one-twelfth  rule"  has  been  violated. 
For  these  reasons  -relator  and  plaintiff 
fears  that  the  fund  out  of  which  his  claims 
are  to  be  paid  will  be  destroyed,  and  he 
will  suffer  an  Irreparable  injury,  as  bis 
only  mode  of  payment  is  by  an  ordinance 
of  the  city  council  directing  the  payment 
of  his  claims  out  of  the  budget  appropria- 
tion for  said  months  of  March  and  April. 
He  prays  for  a  writ  of  injunction,  as  fol- 
lows: "That  a  writ  of  Injanction  issue, en- 
Joining,  directing,  and  prohibiting  the 
said  city  of  New  Orleans,  tbrongh  the 
mayor  and  council  aforesaid,  from  pass- 
ing any  ordinance  directing  the  payment 
and  appropriation  of  the  funds  in  the  de- 
partment of  public  works  and  the  depart- 
ment of  police,  for  the  year  1888,  for  any 
months  subsequent  to  that  of  April  and 
March  aforesaid,  until  said  months  of 
April  and  March  have  been  paid,  or  an  or- 
dinance directing  a  payment  in  due  course 
passed;  and,  further,  that  an  Injunction 
issue  prohibiting  and  restraining  the  comp- 
troller of  said  city.  Otto  Thomas,  and  the 
city  treasurer,  J.  N.Hardy, from  auditing, 
warranting,  or  paying  any  ordinance 
passed  to  pay  appropriations  In  thedepart- 
ments  of  public  works  or  police,  for  any 
time  or  month  subsequent  to  said  months  ot 
March  and  April,  until  said  months  ot 
March  and  April  of  1888  are  fully  paid  and 
satisfied ;  and  petitioner  prays  that  said 
city  of  New  Orleans,  Its  mayor,  members 
of  the  council,  said  comptroller,  Otto 
Thomas,  and  said  treasurer,  J.  N.  Hardy, 
be  cited  to  appear  and  answer  this  peti- 
tion, and,  after  due  proceedings,  that 
said  writ  of  mandamua  be  made  peremp- 
tory, and  the  injunction  perpetuated." 

The  mandamus  proceeding  has  been 
abandoned.  The  judge  s  guo  refused  the 
prayer  for  an  Injunction,  and  from  this  or- 
der plaintiff  in  injunction  appealed.  The 
evidence  taken  and  Introduced  on  the  ap- 
plication for  the  maDdumus  Is  offered  to 
support  the  plaintiff's  petition  for  an  in- 
junction. Section  64  of  the  city  charter 
provides  that  the  estimate  for  the  city  ex- 
penses, known  as  the  "Budget, ""shall  be 
considered  as  the  appropriation  of  the 
amount  therein  stated,  for  the  purposes 
therein  stated ;  and  the  comptroller  shall 
not  audit,  nor  shall  the  treasurer  draw  or 
sign,  any  checks  upon  the  fiscal  agent 
therefor  of  any  claims,  unless  an  appropri- 
ation therefor  has  been  duly  made  in  ac- 
cordance with  this  act. "  Acts  1SS2,  p.  35. 
The  amounts  set  apart  in  the  budget  tor 
any  specific  purpose  are  to  remain  dedi- 
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cated  to  eald  purpose,  and  a  penalty  is 
provided  for  a  violation  of  tbls  law. 
when  debts  have  been  contrticted  by  the 
city,  by  its  direction  and  under  Its  author- 
ity, for  the  purposes  for  which  said  appro- 
priation in  the  budget  is  made,  the  fund  so 
set  apart  remains  dedicated  to  that  pur- 
pose, and  the  creditors  have  a  right  to  be 
paid  out  of  that  fund.  This  is  undeniable. 
It  is  the  duty  of  the  council,  when  debts 
have  jeen  thus  legally  contracted,  to  pass 
the  required  ordinance  for  their  payment 
out  of  the  fund  set  aside  for  this  purpose. 
In  this  respect,  the  council's  duty  is  minis- 
terial, and  not  legislative.  But  this  duty 
does  not  compel  the  council  to  pay  claims 
against  which  there  is  a  valid  objection. 
It  has  the  right,  and  it  is  its  duty  to  exer- 
cise this  right,  in  the  interest  of  and  tor 
the  protection  of  the  public,  to  refuse  to 
pay  doubtful  claims.  Its  decision,  how- 
ever. Is  not  final.  The  party  agg^eved 
has  the  right  to  have  his  claim  judicially 
determined,  and  its  payment  enforced,  if 
correct,  by  appropriate  remedy.  No  un- 
conditional judgment  could  be  rendered 
against  the  city  on  the  claims  in  this  case, 
but,  on  a  proper  presentation  of  them, 
there  can  be  a  judicial  determination  as  to 
the  city's  liability,  and,  if  adversely  to  the 
city,  it  can  be  enforced.  The  petition  tor 
the  Injunction,  however,  does  not  disclose 
any  primary  demand  in  aid  of  which  the 
secondary  remedy  by  injunction  Is  in 
▼olced.  The  city  Is  not  cited  to  answer 
any  demand  for  the  recognition  of  plain- 
tiff's claims,  but,  assuming  that  the  claims 
are  valid  and  existing  obligations  against 
the  dty,  be  asks  for  an  injunction  to 
restrain  the  city  indefinitely  from  doing 
and  performing  necessary  acts  of  ad- 
ministration until  his  claims  are  paid. 
He  does  not  ask  that  the  city  shall 
perform  any  bct  in  aid  of  his  rights.  This 
Important  primary  demand  is  abandoned, 
and  the  injunction  must  fall,  as  there  is 
no  demand  made  upon  the  city  to  perform 
any  act  In  aid  of  which  the  injunction  Is- 
sued. The  judgment  appealed  from  is  af- 
firmed, with  costs. 


(42  La.  Ann.  406) 

Sanders  ▼. 


Lbti. 


(Supreme  Ctrwrt  of  Louiglana.    Hay  19,  1890. 
42  La.  Ann.) 

Rois  Tazxs— Inoobporatioh  o*  Dibtbiot— Hx- 

XMPTIOirS. 

1.  The  legislature  of  the  state  invests  the  po- 
lice Juries  of  parishes  with  plenary  jurisdiction 
over  public  roads,  and  expressly  authorizes  them 
to  exact  road  duty  from  "all  male"  inhabitants  not 
expressly  exempted. 

8.  The  incorporation  Into  •  town  of  a  certain 
diatriot  of  the  parish  under  the  general  town  in- 
eorporation  law  does  not  exempt  the  inhabitants 
«f  such  town  from  road  duty,  m  ahsenoa  of  any 
law  granting  suoh  exemption. 
(Syllabui  by  t^e  Court.) 

Canningbam  A  Taeker,  for  appellant. 
D.  C.  Scarborough,  for  appellee. 

Fbnnbb,  J.  Appeal  from  the  district 
court  for  the  parish  of  Natchitoches.  The 
only  question  involved  in  this  case  Is 
whether  the  inhabitants  of  an  incorpo- 
rated town  are  liable  to  public  road  duty 
under  ordinances  of  the  police  Jury  of  the 


garish  in  which  the  town  is  situated.  We 
a-veheld  that,  under  the  legislation  of  the 
state,  "  police  jurors  are  clothed  with  ple- 
nary and  exclusive  power  to  regulate  by 
ordinances  the  manner  of  making  and  re- 
pairing public  roads  in  their  respective 
parishes.'"  Barrow  v.  Hepler,  34  La.  Ann. 
362;  St.  Landry  v.  Stout,  32  La.  Ann.  1278. 
Act  112  of  1880,  authorizes  police  Juries  to 
"appoint  overseers  of  highways  or  roads, 
who  are  to  summon  all  male  persons  from 
the  age  of  15  to  50,  (except  ministers  of  the 
gospel  and  such  other  persons  as  are  or 
shall  be  exempt,)  •  •  •  to  work  on 
the  public  roads, "  and  authorises  inflic- 
tion of  penalties  for  failure  or  rtfusal  te 
work.  Defendant  does  not  deny  that  ha 
was  liable  to  said  duty  up  to  the  year 
1888,  when,  under  the  general  town  incor- 
poration act  No.  49  of  1882,  the  inhabit- 
ants of  a  certain  portion  ot  the  parish  or- 
ganised themselves  into  a  corporated 
town  called  " Provencal.  ■"  He  claims  that 
this  fact  operates  an  exemption  of  himself 
and  his  fellow-townsmen  from  road  duty. 
Why?  Nothing  in  the  act  authorising  the 
organisation  ot  town  expresses,  or  even 
bints  at,  such  an  exemption.  No  one  will 
dispute  that  the  granting  or  refusing  o( 
such  exemption  was  clearly  within  the 
legislative  power,  and  a  matter  ot  legisla- 
tive option.  The  act  112  of  1880  expressed 
the  legislative  will  authorizing  the  police 
jury  to  require  such  service  from  "all  male" 
inhabitants  ot  the  parish,  and  defendant 
is  such  an  inhabitant.  This  act  has  never 
been  repealed,  and  the  town  incorporation 
act  contains  nothing  inconsistent  with  it. 
It  is  well  settled  that  the  property  and 
inhabitants  ot  an  incorporated  town  re- 
main subject  to  property  and  license  taxa- 
tion by  the  police  jury  of  the  parish,  unless 
specially  exempted  by  the  legislature. 
Iberia  v.  Chiapella,  80  La.  Ann.  1143.  Tha 
same  principle  must  apply  to  road  duty, 
which,  though  not  a  tax,  is  a  forced  con- 
tribution subject  to  legislative  delegation. 
The  public  roads  of  a  parish  are  matters 
r>f  concern  to  all  the  inhabitants  of  a  par- 
ish, wherever  they  reside.  Whatever  may 
be  said  ot  the  policy  or  justice  of  such  ex- 
actions from  inhabitants  ot  incorporated 
towns,  we  can  look  only  to  the  law  of  the 
case.  We  have  carefully  examined  the  ya- 
rious  authorities  cited  by  counsel  for  de- 
fendant, but  do  not  find  them  applicable 
to  this  case.  The  right  here  recognised 
conflicts  in  no  manner  with  the  town's 
exclusive  control  of  Its  own  streets  and 
highways,  nor  with  any  other  ot  its  prop- 
er municipal  privileges.  Judgment  af- 
firmed. 


"^~~  (41  li 

Succession  of  Boocbb. 


400) 


(aupreme  Court  of  I^uteiono.   April,  1889. 

41  La.  Ann.) 

BDOOHSSOBS— SSTTLSHEira— FATMIirT  OF  DeKAITOS. 

1.  A  13-months  bond,  which  operates  as  a  ven- 
dor's privilege,  must,  in  the  settlement  of  a  sno- 
oession,  be  paid  by  preference  and  priority  over 
all  other  privUegfes  except  the  expenses  lOr  tha 
sale  of  the  property,  afOxing  seals,  and  other  ex- 
penses necessary  to  the  sale  ot  the  property. 

8.  A  privilege  for  supplies  can  only  oe  enforced 
on  the  crop  for  which  they  were  furnished. 

8.  An  administrator  who  sues  the  succession 
for  a  debt  due  to  himself,  and  cites  himself  as  a4 
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miniBtrator,  cannot,  by  such  s  prooeeding,  con- 
clude the  creditors  of  tne  succession  by  the  judg- 
ment rendered  In  the  case.  The  creditors,  by  op- 
position to  his  account,  can  inquire  into  his  claim 
as  though  no  judgment  had  been  rendered. 

4.  An  administrator  who  claims  a  privilege  on 
personal  property  of  the  succession,  and  sells  the 
real  estate  and  personal  property  in  bnlk,  without 
separate  appraisement,  loses  bis  privUege. 
{Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  St. 
Mary ;  Winchestbb,  Judge  ad  hoc. 

D.  Cattery,  for  appellant.  Foster  Bros., 
for  appellee. 

McEnebt,  J.  W.  P.  Kemper,  the  admlu> 
istrator  of  the  succession  of  Francis  H. 
Rogers,  filed  his  tableau  of  classification 
and  distribatlon  of  the  funds  of  said  suc- 
cession. The  assets  of  the  succession  are 
the  proceeds  of  the  sale  of  the  Immovable 

Sroperty,  the  Pleasant  Side  plantation, 
re-stock,  and  agricultural  implements, 
sold  In  bulk,  amounting  to  $7,600,  and  the 
proceeds  of  the  sale  of  sugar  and  molasses, 
amounting  to  $2,626.75.  The  opponent, 
the  owner  and  holder  of  a  12-months 
bond,  which  operates  as  a  vendor's  privi- 
lege, claims  that  his  12-months  bond  should 
be  first  paid  out  of  the  fund  realised  from 
the  sale  of  the  real  estate,  and  also  op- 
poses the  claim  of  Foster  Bros.,  for  attor- 
ney fees,  for  attending  to  litigation  in  the 
United  States  court,  as  the  services  ren- 
dered do  not  belong  to  that  class  of  law 
charges  to  which  a  privilege  is  attached, 
and  to  the  claim  of  the  administrator  for 
a  privilege  tor  $1,481.10,  and  Interest. 
There  are  other  Items  opposed  in  the  ac- 
count, but  they  seem  to  be  abandoned  by 
the  opponent,  as  in  the  brief  it  is  asked 
that  "the  tableau  of  classification  should 
be  so  amended  as  to  place  the  opponent's 
bond  as  the  first  privilege  after  the  law 
charges,  and  by  striking  therefrom  the 
privilege  of  W.  B.  Kemper  for  $1,481.10, 
and  the  fee  of  $400  allowed  Foster  Bros, 
for  appearing  before  the  United  States 
court,"  and  as  thus  amended  the  judg- 
ment of  homologation  be  afiSrmed. 

The  12-montb8  bond  and  Interest  owned 
by  opponent  amounted  to  $6,181.82  at  the 
date  of  filing  the  account.  It  is  secured  by 
the  vendor's  privilege  on  the  immovable 
property,  and  therefore  he  has  preference 
and  priority  on  the  proceeds  of  the  sale  of 
the  property  over  all  other  privileges,  ex- 
cept the  expenses  for  the  selling  of  the 
property,  affixing  seals,  costs  of  inventory, 
etc.  Succession  of  Forstall,  39  La.  Ann. 
1052,  8  South.  Rep.  277.  The  claim  of  Fos- 
ter Bros,  tor  service  in  the  United  States 
court  was  incident  to  and  necessary  for 
the  protection  of  the  succession  property, 
and  is  therefore  to  the  amount  allowed  a 
valid  and  privileged  claim  against  the 
succession.  But  we  are  inclined  to  the 
opinion  that,  considering  the  amount  of  the 
succession,  and  the  character  of  the  litiga- 
tion accompan.ylDg  its  administration,  the 
fee  of  $700  allowed  by  the  administrator  is 
snfilcieut  to  cover  all  services  rendered,  In- 
cluding attention  to  the  rules  in  the  Unit- 
ed States  court.  The  amount  of  $1,481.10, 
with  interest,  claimed  as  a  privileged 
debt  by  the  administrator,  should  not  be 
allowed  as  such.    The  claim  is  based  upon 


a  note  given  by  the  deceased  to  Kemper, 
the  administrator,  in  1875,  for  seed  cane, 
mules,  and  agricultural  Implements  sold 
to  him.  It  was  recorded  March  8,  1875. 
Rogers  died  in  1879,  and  in  1881  Kemper 
brought  suit  against  himself,  as  adminis- 
trator, and  obtained  a  judgment  recog- 
nizing his  privilege.  No  one  opposed  the 
suit.  There  Is  no  argument  needed  to 
show  that  such  a  judgment  is  not  binding 
on  the  creditors.  He  sold  seed  cane  in  1875 
and  In  1881.  When  he  asserted  his  privi- 
lege many  crops  had  been  made,  and  as 
many  times  the  seed  cane  had  reproduced 
itself.  His  privilege  for  this  item  could 
only  hare  been  enforced  against  the  crop 
upon  which  he  bad  made  advances.  The 
mules  and  agricultural  implements,  if  they 
had  not  diminished  in  numbers,  must  have 
deteriorated  in  value.  They  were  sold  by 
the  administrator  with  the  plantation, 
and  were  confusedly  sold  with  other 
things  without  separate  appraisement 
and  identification.  He  has  ther^ore  lost 
his  privilege.  Lambert  v.  SaJoy,  87  La. 
Ann.  8;  Bank  v.  Maureau,  Id.  857.  It  is 
therdore  ordered,  adjudged,  and  decreed 
that  the  claim  of  the  administrator  for 
$1,481.10,  with  8  per  cent,  interest  from 
February  5, 1876,  be  rejected  as  a  privi- 
leged debt,  and  that  the  claim  of  Foster 
Bros,  be  reduced  to  $700,  and  as  such  it  be 
recognized  as  a  privileged  debt,  and  that 
the  opponent's  12-monthB'  bond  be  placed 
on  the  tableau  of  classification  as  a  first 
privilege  after  the  payment  of  the  law 
charges,  and  as  thus  amended  the  judg- 
ment homologating  the  account  be  af- 
firmed. 

(48  Law  Ann.  T«) 
Shbevkfobt  ft  A.  Ry.  Co.  r.  Hollinsb- 
woBTH  et  al, 

(Supreme  •Court  of  LauiaUma.    Uay  26,  1890. 
^  La.  Ann.) 

Eminent  Domaiit — Compbnsatioii — Intbrest. 
1.  The  constitution  authorizes  the  expropria- 
tion of  lands  for  railroad  necessities,  on  previous 
pasrmentof  the  valuethereof  and  of  damages,  when 
any  have  been  sustained. 

3.  Interest  is  allowable  on  the  amonnt  allowed 
as  the  value,  from  judicitU  demand,  when  the  com- 
pany has  taken  possession,  and  has  not  paid  prior 
thereto,  but  on  the  damages  only  from  judioial  liq- 
uidation. 

{Syllabue  by  Oie  Court.) 

Appeal  from  district  court,  parish  of 
Bossier ;  Dbkw,  Judge. 

Xoang  &  Thatcher  and  Alexander  & 
Blancbard,  for  appellants.  T.  C.  Barrett, 
for  appellee. 

Bebmudez,  C.  J.  The  object  of  this  suit 
Is  the  expropriation  of  certain  land  of  the 
defendants  for  the  roadway  of  the  com- 
pany. The  defense  Is  a  denial  of  the  right 
of  expropriation  of  the  ownership,  and 
the  admission  of  such  right  to  the  extent 
of  a  servitude  only.  By  reconventlonal 
demand,  the  defendants  claim  the  value 
of  the  land,  some  special  damages,  and 
genera],  actual,  and  prospective  ilamages. 
The  controversy  was  developed,  argued, 
and  submitted  to  two  juries,  who  failed 
to  agree.  In  order  to  end  it,  the  parties 
consented  to  have  It  determined  by  the 
court.    The  district  judge  allowed  to  the 


Digitized  by 


Google 


SOUTHERN  EEPOBTBB,  You  7. 


(U. 


owners  of  the  HoIIingsworth  place  $1,000, 
as  the  value  of  the  land,  some  10  acrea, 
f  375  for  a  lost  crop  and  the  removal  of  a 
fence,  and  $3,760  general  damages,  and  to 
the  owners  of  the  Williams  place  $500  for 
the  value  of  the  land,  some  five  acres,  and 
$1,000  general  damages,  with  Interest  on 
all  amonntB  allowed  to  the  defendants 
from  the  filing  of  their  answer,  considered 
as  the  date  of  the  Judicial  demand.  The 
plaintiffs  appeal,  contending  that  all  the 
amounts  should  be  reduced  by  60  per  cent. 
The  defendants,  on  the  other  hand,  while 
con««nding  that  the  same  ought  to  have 
been  much  larger,  enter  an  appearance  of 
resignation,  should  the  judgment  be  af- 
firmed, dome  20  witnesses,  in  chief  and  in 
rebuttal,  have  been  heard,  and  document- 
ary  evidence  has  been  adduced.  The  lands 
are  at  a  short  distance  from  the  city  of 
Shreveport,  prospering  and  to  prosper. 
They  front  on  the  Ked  river,  draining 
from  it  to  the  rear.  They  are  sandy,  high, 
and  dry.  The  center,  or  about,  is  the 
portion  Judiciously  selected  for  the  build- 
ing of  the  road.  The  principal  improve- 
ments have  been  put  up  nn  the  transition 
soil.  The  road  apparently  divides  the 
lands  Into  halves. 

1.  The  right  of  the  company  to  expro- 
priate is  recognlced  by  law  and  Jurispru- 
dence, and  cannot  form  the  subject  of  se- 
rious contention.  From  the  days  of 
Rome,  when  land-owners  could  prevent 
the  construction  of  aqueducts  to  supply 
the  ttiiy  with  water,  and  otherwise  resist 
the  divestiture  of  their  property,  to  our 
tlnifcj.  the  right  of  power  and  expropria- 
tion has  undergone  such  radical  changes, 
required  by  public  exigencies,  for  the 
greater  good  of  the  people,  that  the  own- 
er may  be  dispossessed  of  the  ownership; 
but  with  thecundition  of  equitable  indem- 
nity previously  made,  not  only  for  the 
value  of  the  property,  but  also,  when  the 
contingency  arises,  for  the  damage  which 
may  consequently  be  sustained  by  him. 
Const,  art.  166;  Railroad  Co.  v.  Avart,  11 
La.  190;  Mayor,  etc.,  v.  Delachalse,  22  La. 
Ann.  26;  Bourdler  v.  Railroad  Co.,  35  La. 
Ann.  M7;  Railroad  Co.  v.Dillard,  Id.  1045; 
Payne  r.  Steamship  Co.,  88  La.  Ailn.  164; 
Rev.  Civil  Code,  art.  497;  Cooley,  Const. 
Lim.QTOetseq. ;  Id.*537etseq.  In  such  cases 
the  owner  is  assimilated  to  a  debtor  to  so- 
ciety, in  certain  emergencies,  as  In  ordinary 
mattersadebtoria  to  his  creditor;  the  use 
of  his  property,  in  the  one  case,  tor  public 
utility,  being  subjected  in  satisfaction  of 
It,  as  In  the  other  It  Is  made  liable  to  the 
payment  of  an  Individual  claim  by  thearm 
of  the  law. 

2.  The  value  of  the  land  is  eirtabllsbed 
by  a  number  of  intelligent,  disinterested, 
experienced,  unbiased,  and  reliable  wit- 
nesses, whose  testimony  is  not  counter- 
balanced. It  Is  fixed  by  them  at  $100  per 
acre.  The  10  acres  from  the  HoIIings- 
worth place  are  shown  to  yield  an  annual 
rental  A  $100  at  least,  which,  however, 
reduced  by  the  payment  of  taxes  and  re- 
pairs, could  not  be  realized  by  usual  inter- 
est dn  the  allowed  amount,  were  it  loaned 
out.  Much  is  said,  to  like  effect,  of  the  6 
acres  from  the  Williams  place  to  show  its 
value;  both  lying  in  the  proximity  of  a 
rapidly  flourishing  city. 


8.  The  proof  in  the  record  touching  the 
quantum  of  damages  sustained  is  contra- 
dictory, and,  as  usual,  unsatisfactory. 
Some  witnesses  say  that  the  lands  will  in 
no  way  bedamaged,  while  others  are  posi- 
tive that  the  injury  extends  to  $10,000  as 
to  the  HoIIingsworth  place,  and  tha  t  it  la 
quite  considerable  as  to  the  Williams 
place.  Thetwoplantations  are  reprrsent- 
ed  as  planned,  disposed,  and  drained  sym- 
metrically, so  as  to  promote  profitable 
management,  and  as  being  in  a  high  state 
of  improvement  and  cultivation.  The 
great  damages  complained  of  arethatthey 
are  cut  into  two  parts,  and  that  commu- 
nication from  the  one  to  the  other  by  la- 
borers, vehicles,  etc.,  isobstructed ;  thatthe 
owners  are  deprived  of  the  free  use  and  en- 
joyment of  their  property,  and  also  of  the 
Increase  of  value  of  the  same,  owing  to  Its 
vicinity  to  a  prosperous  city.  The  dis- 
trict Judge  has  valued  the  damagea  to  the 
HoIIingsworth  place  at  $3,760,  and  those 
to  the  Williams  place  at  $1,000,  without, 
however,  undertaking  to  claim  fur  such 
adjustment  absolute  accuracy.  When  the 
testimony  of  credible  witnesses  is  consid- 
ered, coupled  with  the  claim  of  the  plain- 
tiffs for  a  reduction  of  all  allowances  to 
half  the  satisfaction  of  the  defendants, 
who  ask  no  increase,  we  incline  to  the  be- 
lief that,  while  the  valuation  put  to  the 
expropriated  land  and  the  special  dam- 
ages may  remain  untouched,  the  adjust- 
ment of  the  general  damages  may  be  Jusi;- 
ly  interfpred  with  by  reducing  them,  so  as 
to  give  $2,800  to  the  HoIIingsworth  place, 
and  $750  to  the  Williams  place.  It  is  diffi- 
cult to  conceive  how,  notwithstanding  the 
speculative  testimony  adduced,  more  dam- 
age can  be  sustained  by  the  divested  own- 
ers. 

4.  Considering  the  fact  that  the  com- 
pany had  taken  previous  possession  with- 
out anterior  Indemnity,  we  think  that  In- 
tereut  is  allowable  on  the  value  of  the 
lands  from  Judicial  demand,  which  is  the 
date  of  the  claim  in  reconvention,  namely, 
the  11th  July,  1888;  but  we  do  not  consid- 
er that  Interest  should  run  on  the  amount 
of  damages,  unless  from  the  date  of  the 
final  liquidation  thereof  by  the  Judgment 
of  this  court,  which  is  the  only  time  when 
the  plaintiRs  kno>ir  the  precise  extent  of 
their  liability  fortbe  same,  after  which  they 
can  be  delinquent.  It  is  therefore  ordered 
and  decreed  that  the  Judgment  appealed 
from  be  amended  so  as  to  allow  to  the 
owners  of  the  HoIIingsworth  place  $2,SU0, 
and  to  the  owners  of  the  Williams  place 
$760,  to  be  divided  according  to  their  re- 
spective rights,  with  interest  on  the  value 
o1  the  lands  from  July  11, 1888,  and  on  the 
general  damages  from  the  finality  of  the 
present  Judgment ;  appellees  to  pay  costs 
of  appeal,  and  appellanta  those  of  the 
lower  court. 

(«  La.  Ann.  108D 
Statb  t.  Dent  et  at. 

ISuprmM  Court  cf  XouMono,    Nov.  U,  USB. 
4l  La.  Ann.) 

CBnoNAi,  Ia.w— ViNua— CoMPBTBHOT  or  JuBoas. 

1.  The  allowance  of  a  change  of  venue  la 
largely  within  the  sonnd  legal  dlaoretlon  of  tha 
trial  judge,  and  laiM  ruling  will  not  be  dUtuM 
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uillesB  it  to  manifest  that  Ua  disoretion  has  been 
abased. 

a.  An  objection  to  the  want  of  competency  of  a 
inror  based  on  the  ground  that  he  was  not  sufBcient- 
ly  acquainted  with  the  English  language,  and  did 
not  undent  and  such  terms  as  "  bias, "  "  prejudice, " 
and  "  verdicl. "  must  be  received  and  construed  rea- 
sonably. The  law  does  not  require  a  juror  to  be  a 
scholar,  or  that  he  should  have  an  education.  It 
only  requires  that  he  should  comprehend  ordinary 
discourse  in  the  Rnslish  language. 

8.  The  expression  of  an  opinion  which  dis- 
qualifies a  juror  is  a  fixed,  deliberate,  and  de- 
termined one,  wbioh  does  not  yield  to  evidence. 
{Syllalrut  hy  tfte  Court.) 

Appeal  from  district  court,  parish  o{  East 
Feliciana;  F.  D.  Bramb,  Judge. 

Meriick  &  Merrick  and  J.  O.  Kllbarae, 
for  appellants.  The  Attorney  General  and 
Joe  Stone,  for  the  State. 

Watkinb,  J.  Isaiah  Dent  and  Charles 
Dent  appeal  from  an  unqualified  convic- 
tion of  murder,  and  sentence  of  death;  and 
Frank  Cooper  appea.l8  from  a  qualified 
verdict,  and  a  sentence  to  life  imprison- 
ment. During  the  progress  of  the  trial, 
quite  a  number  of  bills  of  exception  were 
taken  by  the  defendants'  counsel  to  the 
refusal  of  the  trial  Judge  to  grant  them  a 
change  of  venue,  and  his  refusal  to  sustain 
▼arions  challenges  for  cause,  which  were 
tendered  by  them,  to  different  persons  who 
were  called  either  as  regular  jurors  or  as 
talesmen.  We  will  discuHS  only  those  bills 
which  are  argued  in  counsel's  brief. 

1.  The  application  for  a  change  of  venue 
on  the  part  of  defendants  rests  upon  their 
averment  "that,  by  reason  of  prejudice  in 
the  public  mind  engendered  b.v  newspaper 
reports  and  articles,  and  other  causes, 
they  cannot  obtain  a  fair  and  impartial 
trial  in  the  parish  where  thecharge  against 
them  is  now  pending,  and  that  said  preju- 
dice exists  in  all  the  parishes  of  the  adjoin- 
ing judicial  districts."  This  application  is 
sworn  to  by  the  defendants  Charles  and 
Isaiah  Dent  only.  The  defendants'  bill  of 
exceptions  No.  1,  and  the  certificate  of  the 
Judge  appended  thereto,  contain  all  the 
evidence  appertaining  to  the  existence  of 
"  prejudice  in  the  public  mind ''  against  the 
accused.  The  bill  states  "  that  at  the  time 
they  were  captured,  and  brought  back  to 
the  town  of  CUnton,  a  body  of  some  forty 
or  more  men  appeared  at  the  jail,  and  de- 
manded the  prisoners  for  the  purpose  of 
lynching  them ;  that  it  waa  only  by  the 
nerve  and  quickness  of  a  few  leading  dti- 
aens  that  the  accused  were  passed  out  of 
jail,  and  surreptitiously  conveyed  to  New 
Orleans;  that  the  train  on  which  the  pris- 
oners were  carried  to.  New  Orleans  was 
boarded  bya  body  of  men  who  threatened 
to  lynch  the  prisoners,  but  who  were  un- 
able to  find  them,  as  they  were  in  the  bag- 
gage-car; that  there  was  much  excitement 
uttbe  tinie.and  ill  feeling  against  the  pris- 
oners. "  On  this  score  the  trial  jndgestates 
that  "  after  hearing  six  witnesses  pn  the 
part  of  the  defendants,  and  fifteen  on  the 
part  of  the  state,  some  of  whom  were  resi- 
dents of  each  and  every  ward  and  neigh- 
borhood of  this  pariah,  and  the  most  of 
whom  were  from  the  best  and  most  influ- 
ential cUizens  of  the  parish,  and  each  and 
every  witness  having  sworn  positively 
that  there  was  no  such  state  of  prejudice 


or  111  feeling  in  the  parish  against  defend- 
ants as  would  prevent  tbem  from  having 
a  falrandlmpartlal trial, "heoverruled  the 
motion.  Under  the  circumstances  we  are 
of  opinion  that  the  judge's  ruling  was  cor- 
rect. Tbe  motion  for  change  of  venue  is 
largely  within  tbe  sound  legal  discretion 
of  the  trial  judge.  State  v.  Oonsoulin,  38 
La.  Ann.  460;  State  v.  White,  30  La.  Anu. 
366;  State  v.  Bunger,  11  La.  Ann.  607; 
State  v.  Daniel,  81  La.  Ann.  92;  State  v. 
Ford,  37  La.  Atin.  443.  We  are  satisfied 
that  the  judge's  discretion  was  not  errone- 
ously exercised. 

2.  Defendants'  sixth  bill  was  reserved  to 
the  judge's  refusal  to  sustain  a  challenge 
for  cause  which  they  tendered  to  the  juror 
E.  A.  White.  This  bill  waa  imperfectly 
transcribed  into  the  transcript,  and  does 
not  cover  the  ground  taken  in  counsel's 
brief  altogether,  but  enough  appears  to 
fully  justify  the  judge's  ruling.  It  states 
that  "the  court  was  of  opinion  that  said 
juror  was  competent  because,  In  answer 
to  questions  by  the  court,  be  stated  that 
his  opinion  was  formed  from  rumor,  and 
not  from  conversations  with  any  of  the 
witnesses,  that  be  had  no  biasor  prejudice 
against  the  parties  accused,  and  that  he 
would  be  governed  entirely  by  the  evidence 
on  the  trial  in  making  up  his  verdict." 
We  think  the  juror  was  competent. 

3.  The  seventh  bill  was  retained  to  the 
judge's  refusal  to  sustain  defendants'  per- 
emptory challenge  of  the  tales  juror  Carl 
Hogie  on  the  ground  that  he  confessed  on 
his  voir  dire  that  he  did  not  understand 
the  words  "bias,"  "prejudice,"  and  "ver- 
dict, "and  was  therefore  incompetent  to 
Bit  as  a  juror.  The  court  held  that  he  was 
competent  and  qualified,  for  the  reason 
"that  the  juror,  a  young  German,  was 
naturally  bright  and  intelligent,  and,  while 
he  talks  English  brokenly,  is  about  as  in- 
telligent, and  understands  the  English 
language  about  as  well,  as  tbe  average 
American  citlxen,  and  said  be  could  under- 
stand what  the  lawyers  and  witnesses 
said  in  court."  What  was  said  on  the 
subject  by  our  predecessors  In  State  v. 
Tazwell,  30  La.  Ann.  884,  is  quite  appro- 
priate to  this  case:  "The  law  certainly 
dues  not  require  that  jurors  must  be  schol- 
ars, or  even  that  they  have  any  education, 
but  it  does  require  that  they  comprehend 
ordinary  discourse  In  the  English  lan- 
guage, and  wisely  gives  the  judge  power 
to  determine  this  important  fact ;  and  we 
have  no  authority  to  review  his  decision 
thereon.  •  •  •  The  judge  had  the  jurors 
before  him, and  had  better  opportunity  of 
knowing  this  matter  than  we  have;  and, 
even  if  we  had  the  power  to  review,  we 
have  no  reason  to  believe  that  he  abused 
the  discretion  the  law  vested  in  him."  In 
that  case  the  cause  assigned  was  that  tbe 
juror  confessed  In  his  voir  dire  that  he  did 
not  know  what  a  "verdict"  meant.  The 
cause  assigned  by  tbe  defendants  is  not 
good,  for  a  like  reason. 

4.  The  eight,  ninth,  and  tenth  bills  were 
severally  taken  to  the  judge's  refusal  to 
entertain  defendant's  challenges  of  Brash- 
ear,  Bruton,and  Irwin  lor  causes  assigned, 
same  being  that  the  jurors  had  previously 
formed,  and  expressed  fixed  and  deliberate 
opinions  relative  to  the  guilt  or  innocence 
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of  accused.  The  reason  aselgned  by  the 
Judge  for  refusing  same  being  quite  similar, 
they  may  beconsldered  together.   With  re- 

gard  to  the  first,  he  said:  "This  Juror  said 
e  bad  a  fixed  opinion,  and,  when  asked 
by  the  counsel  tor  defendants  what  he 
meant  by  a  fixed  opinion,  said  that  he 
meant  that  his  mind  was  satisfied  one 
way,  but  that  his  opinion  could  bechanj^ 
by  evidence;  that  the  opinion  he  had 
formed  was  entirely  from  rumor;  that  he 
had  no  bias  or  prejudice  'against  the  ac- 
cused, and  that,  if  taken  on  the  ]ury,  be 
would  be  governed  entirely  by  theevldence 
adduced  on  the  trial  in  making  up  his  ver- 
dict; and  that  he  was  able  to  render  a  fair 
and  Impartial  verdict  according  to  the  law 
and  the  evidence,  without  being  Influenced 
In  any  way  by  what  he  had  heard. "  With 
regard  to  the  second,  besald :  "  This  juror 
aaid  that  he  had  no  bias  or  prejudice  for 
oragalnstthe  accused;  that  hehada  fixed 
opinion, — pretty  well  fixed,— but  that  It 
was  entirely  from  rumor  and  newspaper 
reports,  but  that  it  could  be  changed  by 
evidence — by  strong  evidence— either  pos- 
itive or  circumstantial,  but,  If  circumstan- 
tial. It  must  be  properly  connected ;  that 
he  would  be  governed  entirely  by  the  evi- 
dence In  making  up  his  verdict;  and  that 
he  was  able  to  render  a  fair  and  impar- 
tial verdict  according  to  the  law  and  the 
evidence  addnced  on  the  trial,  without  be- 
ing Influenced  in  any  way  by  what  be  had 
heard,  or  the  opinion  he  had  formed." 
With  Penard  to  the  third,  he  said:  "This 
Jnrorsald  that  he  had  formed,  from  rumor 
and  newspaper  reports,  somewhat  of  an 
opinion,  and  that  it  would  require  evi- 
dence to  remove  that  opinion ;  that  It 
might  be  changed  by  circumstantial  evi- 
dence,— that  Is,  it  would  require  pretty 
strong  circumstantial  evidence  to  chans;e 
it;  that  It  was  not  a  fixed  opinion;  that 
he  had  no  bias  or  prejudice  against  the 
accused;  and  that  he  would  be  governed 
entirely  by  the  evidence  In  making  up  hla 
verdict,  without  being  In  any  way  influ- 
enced by  his  opinion,  and  what  he  had 
beard."  When  taken  altogether,  there  is 
no  substantial  variation  between  the 
coonsel's  statement  and  that  of  tbe  judge, 
with  regard  to  tbe  purport  of  the  three 
Jurors'  evidence  on  their  voir  dire. 

In  State  v.  Farrer,  85  La.  Ann.  316,  we 
had  occasion  to  say  that  tbe  "expression  of 
an  opinion  which  disqualified  a  juror  is  a 
fixed,  deliberate,  and  determined  one^ 
which  cannot  be  chang^ed ; "  and  In  State 
V.  Dorsey.  40  La.  Ann.  740,  6  South.  Rep. 
36,  that  precept  was  repeated,  and  we  fuiw 
ther  observed  that  "the  opinion  of  tbe 
Juror  in  question  may  be  said  to  have  been 
a  fixed  or  decided  opinion,  but  not  an  un- 
yielding and  determined  one."  In  tbe 
former  case,  we  also  said  that  "the  record 
does  not  show  that  the  prisoner  had  ex- 
hausted his  peremptory  challenges  be- 
fore the  jury  was  fully  made  up,  and 
that  he  did  not  obtain  an  entire  panel 
of  his  own  choice."  The  great  object 
of  the  constitution  and  the  law  Is  that 
an  impartial  jury  may  be  obtained  In 
every  case.  The  rejection  of  the  juror 
had  no  tenuency  to  prevent  the  attain- 
ment of  that  end,  for  the  prisoner  had 


not  exhausted  his  challengee  before  the 
Jury  was  fully  made  up,  and  consequently. 
be  bad  obtained  an  entire  panel  of  his  own 
choice.  Those  opinions  are  In  perfect  ac- 
cord with  prior  and  subsequent  authority 
on  the  subject,  and  must  control  oar  de- 
cision In  this  case ;  nor  do  we  understand 
the  opinion  in  State  v.  Ricks,  82  La.  Ann. 
1101,  as  expressing acontrary  view.  They 
are  in  perfect  accord  with  the  majority 
opinion  of  the  court  in  State  r.  Banger, 
ride  page  461, 14  La.  Ann. 
Judgment  affirmed. 

BAheariag  rafosed. 


(4a  La.  Ann.  tSS) 

Stats  t.  Fobs. 

(Supreme  Oomt  of  LouMana.    ICenh  t,  UOOl 
SlAAnn.) 

Cbouhai.  Law— CoNsuor  or  Tbui.— OoitrsTBHor 

OF  JUBOBS. 

1.  Where  there  Is  •  difference  in  atatanent  of 
facts  between  counsel  and  the  trial  judge,  the  Iat> 
ter  will  be  accepted. 

2.  It  is  not  necessary  to  the  competency  of  a 
juror  that  he  should  be  a  scholar,  and  understand 
the  definition  ot  every  word  used  In  tbe  course 
of  a  trial  by  witnesses,  counsel,  and  the  court. 
It  Is  sufficient  If  be  is  conversant  with  tbe  En- 
glish language  so  as  to  understand  in  substance 
the  argument  of  counsel,  and  the  testimony  of  wit- 


8.  When  erroneous  statements  are  made  by 
oounselwhlch  are  Instantly  corrected  by  tbe  jud^, 
and  the  jury  cautioned  against  them,  the  verdict 
of  tbe  jury  will  not  be  set  aside. 

4.  The  supreme  court  will  not  Interfere  with 
the  discretion  of  district  judges  in  the  enforcement 
of  rules  of  decorum  in  their  courts.  State  r.  Duck, 
8S  La.  Ann.  761. 

6.  When  a  juror  In  his  voir  dire  states  that 
what  he  had  heard  about  the  case  has  made  some 
Impression  upon  his  mind,  but  that  he  could  go  into 
the  jury-box  free  from  bias  or  prejudice,  and  try 
the  case  fairly  and  impartially  according  to  the 
evidence,  and  the  tnstruotlons  of  the  ooort  as  to 
the  law  applicable  to  the  case,  he  ia  a  competent 
juror. 

6.  Because  tbe  names  of  witnesses  appear  on 
the  back  of  the  indictment  Imposes  no  duty  on  the 
prosecuting  attorney  to  swear  them  as  witnesses. 
Tbe  aoousM  has  no  right  to  require  the  prosecu- 
tion to  call  and  swear  them,  so  that  he  can  crosa- 
examine  them. 

7.  There  is  no  law  In  this  state  requiring  that 
the  accused  shall  be  tried  by  jurors  selected  from 
his  own  race. 

8.  When  It  appears  by  the  record  that  a  juror 
has  been  peremptorily  challenged  by  the  aoonaed, 
and  did  not  serve  on  the  jurv,  the  error  in  the  mt 
ing  of  the  district  judge  dedaring  his  oompeteney 
will  not  invalidate  the  trial,  as  the  aoeoaed  waa  not 
prejudiced  thereby. 

(Sl/Ua2nM  by  the  Court.) 

Appeal  from  district  eornt,  pariah  ot 
Avoyelles;  Coco,  Judge. 

E.  J.  J&ttnan  and  John  C.  WlekUtte,  for 
appellant.  WaJter  H.  Rogers,  for  the 
State. 

McEnebt,  J.  The  defendant  was  con- 
victed of  murder,  and  appealed.  Tbere 
are  In  the  record  numerous  bills  ot  excep- 
tion to  the  rulings  of  the  trial  judge. amo- 
tion for  a  new  trial,  and  a  motion  In  ar- 
rest ot  judgment. 
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BQIa  1, 8, 4, 5,  and  6  may  be  considered 
together.  In  these  bills  there  Is  a  wide 
diflerence  in  the  stateinentof  factspresent- 
ed  by  the  counsel  for  the  accused,  and  the 
trial  Judge.  It  has  been  repeatedly  held 
that,  where  there  is  a  difference  in  state- 
ment of  facts  between  counsel  and  Judge, 
the  letter's  statement  will  be  accepted. 

The  first  bill  is  to  the  eBect  that  the 
Jnror  to  whom  objection  was  made  was 
not  familiar  with  the  English  language. 
The  Juror's  answer  to  interrogatories  was 
that  he  understood  the  English  language 
BuSidently  well  to  comprehend  the  testi- 
mony of  witnesses,  and  the  arguments  of 
connael.  The  trial  Judge  says  that,  after 
a  thorough  examination  of  the  Juror,  he 
was  satisfied  that  he  was  sufiiciently  con- 
versant with  the  English  language  to 
malce  a  competent  Juror.  It  is  not  essen- 
tial to  the  competency  of  a  Juror  that  he 
shall  be  so  educated  as  to  understand  the 
meaning  of  all  words  in  the  English  lan- 
guage. From  the  Jnror's  answer,  and  the 
result  of  the  trial  judge's  examination  of 
the  Juror,  it  is  evident  that  he  was  a  com- 
petent Juror.  State  v.  Williams,  34  La. 
Ann.  959;  State  v.  Offutt,  88  La.  Ann.  864; 
State  V.  Dent,  41  La.  Ann.  — ,  ante,  694. 

No.  8.  This  bill  was  reserved  to  the  rul- 
ing of  the  trial  Judge  as  to  the  competency 
of  the  Juror  Brice.  The  Juror  answered  on 
bis  vo/rc/yre  that  what  he  had  heard  about 
the  case  had  made  some  impression  npon 
bis  mind,  and  that  he  would  to  some  ex- 
tent be  influenced  by  this;  that  he  had  no 
prejudice  for  or  against  the  accused;  that 
what  h6  had  heard  of  the  case  did  not 
purport  to  be  the  facts ;  that  the  person 
he  heard  talk  about  the  case  did  not  pre- 
tend to  detail  the  facts:  that  what  he  had 
heard  had  not  created  a  firm  orflxed  opin- 
ion upon  his  mind,  and  the  impression  cre- 
ated by  what  he  bad  heard  would  readily 
yield  to  the  evidence ;  and  that  he  would 
try  the  case  fairly  and  impartially  accord- 
ing toithe  evidence  adduced,  and  the  law 
as  given  by  the  court.  The  Juror  had  no 
fixed  opinion.  The  impression  that  had 
been  made  npon  his  mind  was  from  facts 
stated  to  him  by  persons  who  did  not  pre- 
tend to  give  the  facts  of  the  case.  This 
Impression  would  readily  yield  to  the  evi- 
dence. He  was,  therefore,  a  competent 
Jnror.  State  v.  Dugay,  85  La.  Ann.  827; 
State  T.  George,  87  La.  Ann.  786;  State  v. 
Ford,  Id.  448;  State  v.  De  Ranee,  84  La. 
Ann.  186 ;  State  v.  Dent,  41  La.  Ann.  — , 
ante,  694. 

No.  4.  The  Juror  Harvey  was  asked  if  he 
woold  Judge  of  the  innocence  or  guilt  of 
the  accused  by  the  preponderance  of  evi- 
dence, or  whether  he  would  give  the  ac- 
cused the  benefit  of  a  reasonable  doubt. 
He  answered  that,  if  there  was  a  prepon- 
derance of  evidence  in  favor  of  the  state,  he 
would  give  the  state  the  benefit  of  this, 
and  convict.  He  also  stated  that  he 
would  not  give  the  accused  the  benefit  of 
a  reasonable  doubt.  In  answer  to  ques- 
tions by  the  court,  the  juror  stated  that 
be  would  follow  the  instructions  of  the 
court  upon  questions  of  law,  and  that  if 
the  Judge,  in  bis  charge,  instructed  him 
that  the  accused  should  be  given  the  bene- 
fit of  a  reasonable  doubt,  he  would  do  so ; 


that  he  would  apply  the  law  as  given  by 
the  court,  and  would  try  the  accused  ao- 
eordingly.  The  definition  of  a  " reasona- 
ble doubt"  Is  one  of  law,  and  is  embodied 
in  the  charge  of  the  Judge  to  the  Jury. 
The  juror  answered  he  would  apply  the 
law  as  given  by  the  court.  There  are 
definitions  of  terms  of  purely  legal  signifi- 
cance which  it  is  not  expected  that  the 
mass  of  the  people  will  understand.  It  is 
therefore  necessary  for  the  trial  Judge  to 
Instruct  the  Jury  in  relation  to  their  mean- 
ing and  employment. 

No.  5.  J.  E.  Seguin,  on  his  voir  dire,  an- 
swered that  he  thought  a  man  should  be 
sent  to  the  penitentiary  for  killing  another 
in  self-defense.  The  trial  Judge  says:  "It 
being  evident  that  tbe  juror  did  not  fully 
understand  the  question  of  counsel,  the 
court  proceeded  to  examine  the  Juror. 
Under  the  examination  by  the  court  the 
Juror  stated  that  if  the  court  instructed 
him  that,  under  the  law,  if  the  party  do- 
ing the  killing  acted  in  self-defense,  he 
should  be  acquitted,  he  would  respect  the 
law,  and  act  according  to  the  instructions 
of  the  Judge.  The  Juror  also  stated  that 
he  had  not  fuUy  understood  the  question 
of  defendant's  counsel  when  he  answered 
that  a  person  killing  another  in  self-de- 
fense should  be  sent  to  the  penitentiary. " 
The  statement  of  the  trial  Judge,  and  the 
answers  of  the  Juror  when  be  fully  under- 
stood the  questions,  dispose  of  the  defend- 
ant's objection. 

No.  6.  In  answer  to  a  question  of  defend- 
ant's counsel,  the  Jnror  Bordelon  stated 
that  he  had  conscient'ous  scruples  to  the 
Infilction  of  capital  punishment.  Tbe 
state  was  satisfied '  with  the  Juror,  and 
made  no  objection  to  his  competency.  It 
is  diflScnlt  to  assign  a  reason  for  the  de- 
fendant's objection  to  the  juror,  as  the 
conscientious  scruples  of  the  Juror,  if  they 
existed,  were  favorable  to  him.  As  the 
district  attorney  made  no  objection  to  the 
Juror,  it  is  to  be  presumed  that  he  was  im- 
pressed, as  was  the  trial  Judge,  with  the 
fact  tbat  the  Juror  was  confused,  and  did 
not  understand  the  question  addressed  to 
him.  When  understanding  the  question, 
and  in  reply  to  interrogatories  propound- 
ed by  the  Judge,  he  stated:  "A  verdict 
which  would  inflict  the  death  penalty 
should  depend  npon  what  the  party  had 
done.  If  the  party  accused  had  done 
enough  to  deserve  death,  he  would  agree 
to  a  verdict  that  would  hang. "  This  Ju- 
ror's answer  also  disposes  of  defendant'a 
objection  to  his  competency.  These  Juron 
were  peremptorily  challenged  by  the  ao- 
cased,  and  did  not  serve  on  the  Jury.  If 
there  had  been  error  In  the  ruling  of  tbe 
trial  judge  as  to  their  competency  and 
qnallflcatlon,  it  would  not  be  sufficient  to 
invalidate  the  trial,  as  it  appears  from  the 
record  that  the  jurors  were  peremptorily 
challenged  by  the  accused.  State  v.  Ford, 
S7  La.  Ann.  443 ;  State  v.  Simmons,  88  La. 
Ann.  41;  State  v.  Farrer,  35  La.  Ann.  816; 
State  V.  Redmond,  87  La.  Ann.  774. 

Noa.  3  and  8.  These  were  reserved  to  the 
coarse  of  examination  pursued  by  the  dis- 
trict attorney  in  the  examination  of  a 
Juror,  and  to  the  argument  of  the  attor- 
ney, assisting  the  district  attorney,  to  the 
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Jury.  In  both  InstanceB,  an  objection  be- 
ing made  by  counsel  for  accused,  the  court 
Interfered,  and  sustained  the  connsel  (or 
the  accused,  and  stopped  the  course  of  ex- 
amination of  the  ]uror  by  the  district  at>- 
tomey.and  the  argnment  by  the  assistant 
attorney.  In  the  latter  case  the  Jury  was 
Instructed  by  the  Judge  to  disregard  it, 
and  to  be  guided  only  by  "proof"  in  tlie 
case.  The  accused  obtained  all  be  asked 
for.  It  was  the  only  relief  the  court  could 
afford  him.  There  Is  no  force  in  the  objec- 
tions, as  this  court  will  not  interfere  with 
district  judges  in  the  manner  in  which 
they  enforce  discipline  and  decorum.  State 
V.  Duck,  35  La.  Ann.  764. 

No.  7.  The  connael  for  defendant  made  a 
motion  that  the  court  direct  the  district 
attorney  "to  call,  swear,  and  pat  upon 
the  stand"  certain  witnesses  whose  names 
appeared  upon  the  back  of  the  indictment. 
These  witnesses  were  not  called  and  sworn 
in  behalf  of  the  prosecution,  and  the  de- 
fendant's reason  for  the  motion  is  that  he 
was  entitled  to  cross-esaroine  said  wit- 
nesses. There  is  no  law  authorlzlngthe  ac- 
cused to  direct  and  control  the  prosecu- 
tion against  him.  He  has  no  right  to  di- 
rect in  what  manner  the  district  attorney 
shall  conduct  the  case  against  him,  and 
control  In  the  selection  of  his  witnesses, 
and  the  introduction  of  the  evidence  of  the 
prosecution.  Nor  has  he  the  right  to  im- 
pose his  defense  upon  the  district  attorney. 
If  the  witnesses  were  material  and  impor- 
tant, and  knew  facts  which  would  aid  and 
assist  In  the  defense,  it  was  the  duty  of  the 
attorney  of  the  accused  to  summon  and 
examine  them  in  bis  behalf. 

No.  9.  Motion  for  a  new  trial.  The  mo- 
tion only  alleges  farts  set  forth  in  the  b«t- 
eral  bills  of  exceptions,  and  was  therefore 
properly  overruled. 

No.  10.  Motion  tn  arrest  of  Jvdgment. 
The  motion  alleges  that  the  accused  Is  a 
negro,  aud  that  the  Jury  was  composed 
entirely  of  white  men.  The  record  does 
not  show  that  any  juror  was  excluded 
from  the  jury  on  account  of  his  race  or 
color.  There  is  therefore  no  error  on  the 
face  of  the  record  upon  which  to  base  a 
motion  in  arrest  of  judgment.  There  is 
no  law  In  this  state  requiring  that  the  ac- 
cused shall  be  tried  by  jurors  selected  from 
his  own  race.  ^  In  civil  matters,  all  distinc- 
tions on  account  of  race,  color,  or  previous 
condition  of  servitudebave  been  abolished. 

Judgment  affirmed. 


(ttl 
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State  v. 


CoBNta. 


{Supreme  Court  of  Louisicma.    Mardi  17,  1890. 
43  La.  Ann.) 

BAlIrBOHB— FORFBITUKB— SKmSO  ASIDS. 

1.  When  the  forfeiture  of  an  appearance  bond 
baa  been  set  aside,  the  accused  stands  l>efore  the 
court  as  though  no  such  proceeding  bad  taken 
place;  and  it  was  bis  duty,  in  compIyinK  with  the 
conditions  of  the  bond,  to  appear  from  day  to  day 
until  the  charge  agwnst  film  was  legally  dis- 
posed of. 

2.  The  court  had  the  undoubted  right  to  flx  • 
day  for  the  trial,  and  in  default  of  the  appearance 
of  the  aooused  to  enter  »  Judgment  forfeiting  the 
bond. 

8.  When  the  aurety  on  the  bond  moved  to  set 
aside  a  forfeiture  of  the  bond,  and  the  district  at- 
torney afterwards  files  a  like  motion,  and  the  judg- 


ment of  forfeiture  is  set  aside,  the  surety  has  no 
cause  to  complain,  as  all  that  he  asked  was  granted 
by  the  order  setting  aside  the  forfeitura 

4.  The  recorders  of  the  city  of  New  Orleans  are 
fully  authorized,  as  committing  magistrates,  to 
take  and  acknowledge  bonds  where  the  punish- 
ment is  hard  labor. 

6.  The  forfeiture  of  a  bond  in  a  criminal  case, 
for  the  appearance  of  the  accused,  is  a  criminal 
proceeding,  and  is  to  be  tested  alone,  on  a  question 
of  jurisdiction,  by  the  oharaoter  of  the  crime 
charged  against  the  aoonaed. 
{SyUabui  Ijy  the  Court.) 

Appeal  from  criminal  district  court,  par- 
ish of  Orleans;  Baker,  Judge. 

Walter  H.  Sogers,  Atty.  Gen.,  for  the 
State.    Harry  L.  Edwards,  for  defendant. 

McEnert,  J.  The  defendant  was  ac- 
cused of  the  crime  of  embeEzlement,  and 
gave  bond,  with  one  Nicholas  Arthur  as 
surety,  to  appear  before  the  criminal  dis- 
trict court  of  the  parish  of  Orleans  to  an- 
swer said  charge.  The  bond  is  in  the  usual 
form,  and  was  properly  taken  and  ac- 
knowledged before  the  judge  of  the  first  re- 
corder's court  for  the  city  of  New  Orleans. 
In  the  criminal  district  court  an  informa- 
tion was  filed  against  the  defendant  for 
said  charge.  He  appeared,  and  pleaded 
not  guilty.  He  failed  tu  ajjpear  for  trial, 
and  a  judgment  was  rendered  against  bim 
and  his  surety,  forfeiting  the  bond.  The 
surety  filed  a  motion  to  set  aside  the  Judg- 
ment of  forfeiture  on  several  grounds.  The 
district  attorney,  after  the  filing  of  the  de- 
fendant's motlon,'also  asked  tbatthe  judg- 
ment of  forfeiture  be  set  aside.  .  On  this 
motion  the  judge  set  asldethe  judgment  of 
forfeiture.  The  case  was  then  fixed  for 
trial;  and,  the  defendant  failing  to  ap- 
pear, a  second  judgment  of  forfeiture  was 
rendered.  In  this  latter  proceeding  the 
district  attorney  offered  and  filed  in  evi- 
dence the  bond,  which  he  bad  neglected  to 
do  In  the  former  forfeiture.  This  is  an  ap- 
peal from  this  second  judgment  forfeiting 
the  bond.  The  defense  is  (1)  that  there 
could  be  no  second  forfeiture  of  the  bond ; 
(2)  that  the  defendant  surety  had  filed  a 
motion  to  set  aside  the  forfeiture,  which 
was  by  the  judge  taken  under  advisement, 
and  undisposed  of,  when  the  second  judg- 
ment of  forfeiture  was  rendered,  and  there- 
fore no  proceeding  could  be  had  in  the  case 
until  that  was  disposed  of;  (3)  that  the 
recorders  of  the  city  of  New  Orleans  are 
without  authority  to  take  bonds  in  cases 
In  which  the  penalty  is  death  or  hard  la- 
bor; (4)  that  the  bond  was  not  authentic, 
and  proof  was  required  of  its  execution; 
(5)  that  the  criminal  district  court  of  the 
parish  of  Orleans  has  no  civil  juriridiction, 
and  can  render  no  moneyed  judgment. 

1.  The  judgment  setting  aside  the  first 
forfeiture  placed  matters  in  the  same  con- 
dition in  which  they  were  before  the  judg- 
ment had  been  rendered,  and  the  accused 
was  before  the  court  with  the  crime 
charged  against  him,  to  which  he  was 
bound  to  answer  In  person  from  day  to 
day  until  disposed  of.  according  to  the 
conditions  of  bis  appearance  bond.  It 
was  competent  for  the  court  to  render  any 
order  in  the  case,  and  to  flx  the  same  for 
trial.  The  fact,  therefore,  of  the  bond 
once  having  been  forfeited  Is  no  objection, 
after  it  has  been   set    aside,  for  another 
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Judgment  ol  like  cbaracter  to  be  entered 
in  the  case. 

2.  Tlie  Judge,  in  setting  aside  tlie  Judg- 
ment of  forfeiture  first  entered,  granted 
all  that  the  surety  asked  and  prayed  for 
in  his  motion,  and  he  therefore  has  no 
reason  to  complain.  State  v.  Ford,  ante, 
696,  (not  yet  officially  reported.)  After  the 
order  setting  aside  the  forfeiture  had  been 
rendered,  there  was  no  motion  to  this 
effect  pending  in  the  case.  It  had  been  dis- 
posed of  by  the  Judgment.  The  reasons 
alleged  in  his  motion  by  the  defendant 
surety  were  all  to  the  same  effect  and  pur- 
pose,—that  the  Judgment  of  forfeiture 
should  beavoided.  The  granting  thesame 
relief  sought  by  the  surety,  on  the  motion 
of  the  district  attorney,  because  the  Judge 
adopted  some  of  the  grounds  and  omitted 
others  as  his  reason  for  setting  aside  the 
Judgment,  does  not  leavn  the  omitted  rea- 
sons of  the  defendant's  counsel  as  a  stand- 
ing undecided  motion. 

8.  The  recorder  was  fully  authorized  to 
take  and  acknowledge  the  bond.  Act  No. 
269  of  1859,  approved  March  17, 18^;  ar- 
ticle 136.  SesH.  of  1879. 

4.  The  bond  was  in  proper  form,  and 
duly  authenticated  by  the  recorder,  before 
whom  it  was  taken.  It  made  full  proof  of 
itself.    State  v.  Lewis,  7  La.  Ann.  541. 

6.  Article  180  of  the  constitution  of  1879, 
in  defining  ttie  Jurisdiction  of  the  criminal 
district  court  for  the  parish  of  Orleans, 
says  that  it  shall  have  general  criminal  ju- 
risdictian  only.  There  is  no  limitation  as 
to  Its  criminal  Jurisdiction.  The  forfeiture 
of  the  appearance  bond,  and  the  Judgment 
and  execution  thereon,  were  proceedings 
springing  directly  from  a  criminal  prosccu- 
-tloD,  and  vrere  necessarllyof  the  character 
of  criminal  Jurisdiction.  The  forfeiture  of 
a  bond  In  a  criminal  case  for  the  appear- 
ance of  the  accused  is  not  a  civil  but  a 
criminal  procedure,  to  be  tested  alone,  on 
a  question  of  Jurisdiction,  by  the  character 
of  the  crime  charged  against  the  accused. 
State  V.  CasHldy,  7  La.  Ann.  276;  State  v. 
Williams,  87  La.  Ann.  200;  State  v.  Bums, 
8S  La.  Ann.  868. 

Judgment  affirmed. 

Relieoring  refused. 
(41  La.  Ann.  6M)        """" 

State  v.  Dotlk. 

(Supreme  Cov/rt  of  LouiHana.    May  S,  1890. 
42  La.  Ann.) 

CBimirii,  Law— Affeai/— Appb^banos  Bonn— 

FORFBITCBE-^UDOMBNT. 

1.  Wbere  the  object  of  a  proceeding  is  to  have 
execution  issue  on  a  judgment  of  forfeiture  of  a 
bond  In  a  criminal  case,  it  is  a  criminal,  and  not  a 
oivU,  proceeding;  and  the  inrisdiction  of  the  su- 
preme court  is  to  be  tested  by  tiie  character  of  the 
crime  charged  in  the  indictment. 

8.  Where  the  minutes  of  the  court  contain  no 
record  of  the  forfeiture  of  an  appearance  bond  in 
a  criminal  case,  the  record  cannot  be  supplied  by 
parol  testimony.  To  amend  the  record,  long  after 
It  has  been  made  np,  by  parol  testimony,  partion- 
larly  when  the  amendment  is  for  the  purpose  of 
establishing  a  judgment,  would  be  a  dangerous 
proceeding. 

8.  In  a  suit,  in  the  nature  of  a  scire  fcusUu,  to 
revive  a  Jadgment  of  the  forfeiture  of  an  appear- 
ance, and  U>  cause  execution  to  issue  thereon,  It  is 
not  necessary  to  advertise  the  loss  of  the  bond  be- 
fore giviig  evidence  of  its  description,  as  the  suit 


is  not  founded  on  the  bond,  but  the  judgment  of 
forfeiture. 
iSyUabut  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Webster;  Drkw,  Judge. 

The  Attorney  General,  for  the  State. 
Watktna  &  Wtttkiaa,  for  appellee. 

McEnkby,  J.  Two  indictments  for  lar- 
ceny were  presented  against  one  John 
Blchardson.  The  court  granted  unorder 
fixing  the  amount  of  the  bond  in  each 
case  at  f  250.  Richardson  being  unable  to 
give  this  bond,  on  motion  in  open  court, 
which  does  not  appear  upon  the  minutes, 
the  bonds  were  reduced  to  9150  each,  which 
Richardson,  who  was  in  custody,  fur- 
nished, with  Doyle  as  his  surety.  The 
bonds  were  lost  or  stolen  from  the  clerk's 
office.  On  the  theory  that  the  recogni- 
sance of  the  accused  had  been  forfeited  In 
pursuance  of  section  1032,  Rev.  St.,  the  dis- 
trict attorney,  in  the  nature  of  a  scire  far 
clas,  proceeded  against  the  surety  on  the 
bonds.  There  was  a  Judgment  of  nonsuit 
against  the  state,  from  which  this  appeal 
is  taken.  A  motion  is  made  to  dismiss 
the  appeal  on  the  ground  that  the  forfeit- 
ure of  an  appearance  bond  is  a  criminal 
procedure  only  when  proceedings  are  con- 
ducted under  section  1032,  Id. 

The  object  and  purposeof  the  proceedings 
is  to  hai'e  an  execution  Issued  on  a  Judg- 
ment of  forfeiture.  At  most  the  proceed- 
ing Is  only  in  the  nature  of  an  original  ac- 
tion. It  springs  directly  from  a  criminal 
proceeding,  ana  is  not  to  be  tested  by  the 
rules  applicable  to  civil  actions.  State  v. 
WilHams,  37  La.  Ann.  200;  State  v.  Bums, 
38  La.  Ann.  363;  State  v.  Balize,  Id.  542; 
State  V.  Comlg,  ante,  698,  (not  yet  offici- 
ally reported.)  The  motion  tu  dismiss 
the  appeal  is  denied. 

ON  THE  MERITS. 

The  order  authorizing  the  sheriff  to  take 
bond  wsus  in  writing.  Being  unable  to 
furnish  the  bond  in  the  amount  as  orig- 
inally fixed  in  the  written  order,  it  whs 
reduced  in  each  case  to  f  150  on  motion  in 
open  court.  No  record  was  made  of  this 
motion,  and  the  order  granted  thereon 
at  the  request  of,  and  for  the  benefit  of, 
the  accused.  The  signature  to  the  bond 
is  not  denied,  and  it  is  not  urged  that  the 
amount  of  the  bond  Is  not  correct  The 
accused  was  in  custody,  and  the  bond 
effected  his  release.  As  the  bond  does  not 
exceed  the  amount  authorized  in  the  writ- 
ten order  authorizing  It.  It  is  difficult  to 
perceive  the  force  of  the  objection  of  the 
surety.  He  cannot  question  the  regular- 
ity of  the  proceedingrs  which  procured  the 
release  of  the  accused  when  in  custody. 
The  irregularity  complained  of  was  the 
reduction  of  the  bond,  at  the  instance  and 
in  the  Interest  of  the  accused,  on  a  verbal 
order  of  the  Judge.  It  Is  no  defense  to  the 
breachof  thecondltion  of  thebonds.  State 
V.  Snow,  23  La.  Ann.  596;  State  v.  Loeb, 
21  La.  Ann.  509;  State  v.  Nlcol,  80  La. 
Ann.  628;  State  v.  Canady,  16  La.  Ann. 
141;  State  v.  Hendricks,  40  La.  Ann.  719,  5 
South.  Rep.  24.  The  district  attorney  of- 
fered in  evidence  the  order  ol  court  author- 
izing the  taking  of  the  bonds  for  the 
amount  of  $230,  cash.    He  then  offered  to 
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prove  a  description  uf  the  bonds  actually 
taken  for  f  150.  To  this  the  counsel  for  the 
accused  objected,  on  the  ground  that  the 
loss  of  the  bonds  had  not  been  established. 
The  objection  was  properly  urged.  The 
district  attorney  afterwards  offered  to 
prove  the  loss  of  the  bonds,  and  a  descrip- 
tion of  the  same,  to  which  counsel  for  de- 
fendant urged  the  same  objetion,  and  the 
additional  one  that  the  loss  of  the  bonds 
had  not  been  advertised  in  accordance 
with  article  2280,  Rev.  Ovil  Code.  It  was 
not  necessary  to  advertise  the  bonds,  as 
they  were  not  the  foundations  of  the  suit. 
The  suit  is  based  upon  the  alleged  forfeiture 
of  the  bonds,  and  a  Judgment  upon  the 
forfeiture  on  the  non-appearance  of  the  ac 
cnsed  when  called.  On  the  trial,  no  Judg- 
ment of  forfeiture  Was  oBered  In  evidence. 
The  state  offered  to  amend  the  minutes 
by  showing  by  parol  testimony  that  the 
bond  bad  been  forfeited  in  accordance  with 
section  1032,  Rev.  St.  This  correction  was 
not  oflered  at  the  same  terra  of  court  at 
which  the  forfeiture  is  alleged  to  have  oc- 
cured,  bnt  at  a  different  term,  long  after 
the  minutes  of  the  previous  term  had  been 
approved  and  signed.  To  amend  the  rec- 
ord, long  after  it  had  been  made  up,  by 
parol  testimony,  would  be  a  dangerous 
proceeding,  particularly  when  the  amend- 
ment is  for  the  purpose  of  establishing  the 
existence  of  a  judgment.  The  minutes  of 
the  court  are  authentic.  The  forfeiture  of 
the  bond  in  a  criminal  prosecution  is  a 
Judicial  act,  and  must  appear  of  record, 
and  cannot  be  supplied  by  parol  testimony. 
Jadg:ment  affirmed. 

(42  La.  Ann.  72S)  ^~~~ 

v/rrizENB   Bank  v.  Htams  et  aJ. 

(Supreme  Court  of  Louisla/na.    April  21,  1890. 
4Si  1a.  Ann.) 

CoimBOATion— RioBTs  ov  MoBTO^OBB— Stock 

'      SuBBOBIPnONS. 

1.  Proceedings  under  the  act  of  congress  of 
July  17, 1883,  to  condemn  and  confiscate  property, 
when  consummated  did  not  divest  the  feeomaked 
ownership  which  continued  to  dwell  in  the  confls- 
catee.  Nothing  beyond  the  life-estate  or  osufruot 
passed  to  the  adjudicatee. 

2.  The  claim  of  a  mortgage  creditor  of  the 
oonfiscatee,  vvbo  becomes  the  adjudicatee,  and 
pays  the  price,  is  not  thereby  extinguished  by  con- 
nislon. 

8.  A  sale  of  that  which  was  thus  acquired  by 
such  creditor  does  not  transfer  the  fee  or  nalced 
ownership,  but  only  the  life-estate  or  usufruct, 
which  determines  at  the  death  of  the  conflsoatee, 
when  the  fee  passes  to  the  heirs. 

i.  The  intervention  of  the  conflscatee  in  an  aot 
purporting  to  dispose  of  tlie  fee  and  life-estate, 
and  his  ratification  thereof,  produces  no  legal  ef- 
fect 

6.  That  which  tlie  conflscatee  could  not  do  dl- 
reotly,  he  could  not  accomplish  indirectly. 

6.  The  fee  or  naked  ownership  continued  in 
him,  notwithstanding  condemnation  and  adjudica- 
tion, without  any  power  on  his  part  to  control  or 
dispose  of  the  same  in  any  manner,  or  to  any  ex- 
tent whatever. 

7.  Stock  oontribationa  wre  prascribed  by  10 
years. 

8.  Prescription  does  not  mn  against  a  debt  se- 
cnred  by  a  pleidge,  as  long  as  the  creditor  has  pos- 
session of  the  pledge.  Detention  of  it  is  a  con- 
stant recognition  of  the  debt  and  renunciation  of 
prescription,  which  prevents  prescription  from 
beginning  to  run. 

9.  Under  its  charter,  the  Citizens'  Bank  is  en- 
titled to  proceed  against  the  heirs  of  a  stockholder 


for  the  satisfaction  of  its  claims,  secured  by  mort- 
gage and  pledge,  and  enforcement  of  the  same  by 
seizure  and  sale  of  the  property,  without  recovery 
to  tbe  hypothecary  action.  U  cannot,  however, 
recover  a  personad  judgment  where  they  have  ao- 
oepted,  nnder  benefit  of  inventory,  tbe  suocassioa 
of  their  author. 
{SyUalms  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans ;  Voobhiks,  Judge. 

B.  C.  Miller,  for  plaintiff  and  appellant. 
W.  S.  Benedict,  Cbaj-les  Carroll,  and  E.  B. 
Farrar,  for  defendant  and  appellee. 

Bkrmdcez,  C.  J.  This  is  an  action  to  re- 
cover certain  calls  orcontrlbutioos  doe  on 
stock  and  the  balance  of  a  loan ;  the  for- 
mer secured  by  mortgage,  the  latter,  by  a 
pledge  of  the  ebares.  It  is  brought 
against  the  heirs  of  Henry  M.  Hyams, 
who  are  in  possession.  Their  defense  is 
that  the  claim  is  extinguished  by  confu- 
sion and  prescription,  and  that  no  per- 
sonal Judgment  can  be  rendered  against 
them,  as  they  are  beneficiary  heirs  only. 
The  district  court  nonsuited  the  plaintiff, 
with  a  reserve  of  right  to  proceed  In  a 
different  form.  From  the  Judgment  thus 
rendered  the  bank  appeals. 

The  record  shows  that  in  1860  Henry  M. 
Hyams  became  a  stockholder  of  292  orig- 
inal, or  272  reduced,  shares  of  $100  each  of 
the  Citizens'  Bank,  representing  nominally 
f 27,200,  to  be  paid  for  as  provided  for  by 
the  charter;  and  that  be  obtained  from 
tlie  bank,  in  the  place  of  his  vendor,  a  loan 
of  $7,884,  for  which  he  Issued  his  note,  pay- 
able according  to  the  provisions  of  the 
charter,  securing  It  by  a  pledge  of  his 
shares,  the  payment  of  which  had  been 
guaranlAed  by  a  special  mortgage,  with 
stringent  clauses,  on  certain  real  estate. 
In  1865,  under  the  act  of  congress  of  July 
17,  1862,  proceedings  were  instituted 
against  Hyams  for  the  confiscation  of 
the  property.  The  bank  intervened,  as- 
sert^ its  claims,  and,  a  Judgment  of  con- 
demnation only  being  rendered,  all  the 
rights,  title,  and  Interest  which  Hyams 
had  in  and  to  the  property  that  could  be 
seized,  sold,  and  divested  under  the  act 
were  offered  at  public  auction  by  the  mar- 
shal and  adjudicated  to  the  bank,  which, 
after  paying  the  charges,  applied  the  resi- 
due to  its  claim.  Subsequently,  In  1866, 
under  the  Impression  that  it  had  acquired 
the  absolute  ownership, — the  fee  and  the 
right  of  enjoyment, — the  bank  executed  an 
act  of  sale  of  the  same  to  Isaac  S.  Hyams, 
on  certain  terms,  Henry  M.  Hyams  inter- 
vening and  ra  tlfy  lug  wh  at  w  a  s  thus  sought 
to  be  done.  Later,  in  1876,  the  vendee  fail- 
ing to  respond  to  his  engagements  under 
thin  act,  the  bank  brought  suit  against 
him,  had  the  property  and  the  shares 
seized  and  advertised  for  sale,  and  became 
the  adjudicatee.  Further  on,  Henry  M. 
Hyams  having  departed  this  life,  his  heirs 
brought  suit,  in  1886,  before  the  United 
States  circuit  court,  to  be  declared  th* 
owners  of  the  property  and  shares,  and 
Judgment  was  rendered,  thus  recognizing 
them,  with  a  reserve  of  the  rights  of  the 
bank, however.  Finally ,contributlon8 hav- 
ing been  called  by  the  bank  on  the  shares, 
and  payment  having  been  demanded  of  the 
amount  due  on  the  loan,  and  no  judgment 


Digitized  by 


Google 


La.) 


CITIZENS'  BANK  e.  HYAMS. 


701 


being  made,  the  bank  brunght,  in  1886,  the 
present  suit  to  enforce  her  rights. 

The  delensea  set  up  by  the  heirs  are  not 
well  founded.  The  claims  of  the  bank  are 
extinguished  neither  by  confusion  nor  pre- 
scription unless  partially.  The  ownership 
of  the  property  and  stock  never  was  ac- 
quired by  the  bank.  The  fee  never  was  di- 
vested from  the  conflscatee.  It  continued 
to  reside  in  him  without  any  right  of  con- 
trol, notwithstanding  the  condemnation 
and  adjudication,  until  his  death,  when  it 
parsed  to  his  heirs.  Lange's  Case,  18  Wall. 
177;  Marcuard'8  Case,  20  Wall.  114;  Bos- 
worth's  Case,  133  O.  S.  92, 10  Sup.  Ct.  Rep. 
231.  What  was  condemned  and  passed  to 
the  bank  was  the  life-estate  of  the  confisca- 
tee.  The  sale  of  the  property  and  stock  by 
the  bank  to  Hyams,  Jr.,wa8an  emptyand 
Idle  cei'eiTiony.  As  the  bank  had  no  title 
to  the  naked  ownership,  the  sale  was  that 
of  another's  property,  and  so  a  nullity. 
Rev.  Civil  Code,  art.  2542.  What  the  bank 
conveyed  was  the  life-estate  which  It  had 
acquired,  nothing  more.  The  intervention 
of  H.  M.  Hyams  in  the  act,  and  his  ratifi- 
cation of  what  was  thereby  proposed  to 
be  done,  had  no  legal  meaning  or  effect. 
Although  it  be  true  that  the  fee  wa«  not 
divested  fromH.  M.  Hyams  by  the  confisca- 
tion, it  is  no  less  bo  that  he  had  no  right 
whatever  to  control  it,  or  dispose  o(  the 
same  in  any  manner,  directly  or  Indirect- 
ly; so  that  what  he  then  did,  or  whether 
he  did  nothing,  amounted  to  the  same. 
The  fee  continued  to  dwell  in  him  until  he 
died.  Railroad  Co.  v.  Bosworth,  133  U.  S.92, 
10  Sup.  Ct.  Rep.  231 ;  Avegno  v.  Schmidt,  113 
U.  S.  293,  800.  6  Sup.  Ct.  Rep.  487 ;  Shields 
▼.  Shift,  124  U.  8.  352,  8  Sup.  Ct.  Rep.  510. 
When  the  bank  sued  Hyams,  Jr.,  and  be- 
came the  adjudicatee  at  the  sale,  what 
passed  to  it  was  that  which  it  had  previ- 
ously conveyed  to  him,  and  which  it  had 
acquired  at  the  condemnation  sale, — the 
life-estate  or  naked  ownei-ship.  Finally, 
at  the  death  of  Henry  M.  Hyams,  the  life- 
estate  bavins  determined,  and  the  fee 
which  was  in  him  having  passed  from  him 
to  his  heirs,  these  became  the  owners  of 
the  property  and  shares,  such  as  it  stood, 
but  cam  onere.  So  that  it  Is  apparent 
that  the  bank  never  having  united  the 
qualities  of  creditor  and  debtor,  its  claims 
were  not  extinguished  by  confusion.  Rev. 
Civil  Code,  art.  2217. 

2.  The  defense  of  prescription  cannot 
avail  in  every  respect.  The  stock  contri- 
butions  could  not  be  prescribed  against 
until  the  same  had  been  called.  There 
was  one  for  ¥584.  called  for  in  December, 
18TO.  All  the  others  were  called  for  In  De- 
cember, 1876,  and  subsequently,  within  the 
10  years  preceding  the  institution  of  this 
suit,  in  July,  1886.  The  call  for  the  contri- 
bution of  f  584  was  barred  by  the  prescrip- 
tion of  10  years  at  the  bringing  of  the  ac- 
tion, and  this  reduces  the  amount  claimed 
to  f  2,588.  Id.  art.  3544.  The  possession 
of  the  pledge  was  a  constant  recognition 
of  the  debt,  which  prevented  prescription 
from  ever  beginning  to  run.  It  Is  not 
the  contract  or  act  of  pledge  that  inter- 
rupts prescription,  but  it  is  the  detention 
of  the  things  pledged.  Such  possession  is 
a  constant  renunciation  of  prescription 
tvery  instant  that  it  b^ins  to  run.    Mar- 


cade,  7,  205;  Tropling,  Presce.  65,  7B,  264, 
634,  618,  628;  Bank  v.  Johnson,  21  La.  Ann. 
128;  Police  Jury  v.  Duralde,  22  La.  Ann. 
107;  Bank  v.  Knapp,  Id.  117;  Bank  y.  St. 
Amans,  23  La.  Ann.  293;  Case  v.  Bank,  100 
n.  S.  450 ;  Conger  v.  New  Orleans,  32  La. 
Ann.  1253. 

Under  the  terms  of  section  24  of  the 
charter  of  the  bank,  and  even  under  the 
general  law,  the  bank  bad  a  right  to  press 
and  enforce  the  claims  herein  set  up  against 
the  heirs  vin  ordinaria,  even  if  they  were 
third  persons.  The  charterformed  part  of 
the  contract,  as  though  it  had  been  incor- 

C orated  Into  it.  Under  its  provisions,  the 
ank  could  pursue  any  property,  regard* 
less  of  any  alienation,  in  the  hands  of  any 
possessor  holding  by  any  title,  just  as  it 
could  have  done  had  It  proceeded  against 
the  original mortgagoranddebtor.  A  for- 
tiori, had  it  such  right,  when  the  property 
was  in  the  hands  of  the  heirs  of  such  debtor, 
without  being  subjected  to  pursue  the 
form  and  delays  of  the  hypothecary  action, 
to  which  it  was  relegated  by  the  court  be- 
low. The  bank,  however, cannot  hold  the 
defendan  ts  liable  or  conditional ,  but  as  ben- 
eficiary heirs  only.  As  such  they  are  not 
responsible  beyond  the  assets  of  their  au- 
thor. Code  Prac.  art.  734 ;  Rev.  Civil  Code, 
art.  1058;  Bank  v.  Buisson,  7  Rob.  (La.) 
506;  AsBociation  v.  Claiborne,  7  La.  Ann. 
319;  Bank  v.  Deynoodt,  25  La.  Ann.  628; 
Latlolais  v.  Bank,  33  La.  Ann.  1444; 
Mitchell  V.  Logan,  84  La.  Ann.  998; 
Hen.  Dig.  1469.  The  child  is  prohibit- 
ed from  taking  the  father's  property  un- 
less he  pays  the  father's  debts.  Dupre  v. 
Soye,  31  La.  Ann.  450 ;  Lesseps  v.  Lopene, 
34  La.  Ann.  117.  The  amount  of  contribu- 
tions due  Is  ¥2,588,  with  interest,  and 
the  stock  not  reduced  by  credits  is  $5,600, 
with  interest.  The  stock  is  secured  by 
mortgage  on  the  property  described  in  the 
petition,  and  the  stock  note  is  secured  by 
the  pledge  of  the  stock  and  the  mortgage 
guarantying  the  shares. 

It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  reversed, 
and  that  there  now  be  Judgment  in  favor 
of  plaintiff,  the  Cltizbns'  Bank,  and  against 
the  defendants,  as  beneficiary  heirs  of  Hen- 
ry M.  Hyams,  and  without  liability  be- 
yond the  assets  of  this  succession,  to- wit: 
Clarence  D.  Sprigg,  Mrs.  Bettle  M.  Hyams, 
wife  of  Andrew  H.  Butler,  Joslah  Cham- 
bers, tutor  of  Daisy  Hyams,  Emma  Hy- 
ams, Leila  A.  Hyams,  represented  herein 
by  her  tutor  and  curator  ad  Iioc,  W.  R. 
Rutland,  executor  of  Henry  M.  Hyams, 
Jr.,  and  tutor  of  his  mlBorchlldren,  Laura 
R.,  Judith  L.  Rutland,  Nellie  C,  Augusta 
M.,  and  Edith  C.  Hyams;  and  it  is  or- 
dered and  decreed  that  the  Citizens'  Bank 
is  entitled  to  seize  and  sell  the  property 
described  in  its  petition  and  In  the  act  of 
mortgage  of  Henry  M.  Hyams  to  the  Citi- 
zens' Bank,  of  date  23d  of  October,  1860, 
passed  before  Felix  Grima,  and  to  seise 
and  sell  also  the  277  shares  of  the  caoital 
stock  of  said  bank  owned  by  said  Henry 
M.  Hyams,  to  pay  and  satisfy  the  loan 
debt  contracted  by  the  late  Henry  M.  Hy- 
ams, Sr.,  to-wlt,  $5,600,  with  10  per  cent, 
interest  from  July  1, 1886,  and  to  pay  and 
satisfy,  also,  the  stock  debt  due  to  the 
bank  of  $2,588,  with  8  per  cent,  interest 
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npon  f  156  thereof  from  the  Ist  of  Decem- 
ber, 1876,  and  on  $156  thereof  from  the  let 
of  December,  1S77,  and  on  |580  thereof 
from  the  let  of  December,  1881 ,  and  on  $584 
thereof  from  the  Ist  of  December,  1882,  and 
on  $584  thereof  from  the  Ist  of  December, 
18S3,  and  on  $544  thereof  from  the  Ist  of 
December,  1884,  and  on  $584  thereof  from 
the  let  of  December,  1885,  and  coBts;  and 
the  said  mortage  in  favor  of  the  bank,  to 
secure  the  payment  of  said  debts,  Is  hereby 
recognized  and  decreed  to  exist  npon  the 
aforesaid  mortgaged  properly  described  in 
the  petition  and  in  the  act  of  mortgage 
aforesaid,  and  the  privilege  upon  said 
shares  of  stock  to  secure  payment  of  said 
debt  is  also  recognized  and  decreed  to  ex- 
ist upon  uaid  stock,  and  the  mortgage  ac- 
corded by  tlie  act  to  secure  the  stock  debt 
'  of  the  bank  of  $26,028,  not  due,  but  liable 
to  be  called  for  under  the  charter  of  the 
bank,  and  the  laws  relative  thereto,  is 
hereby  recognized  and  decreed  to  exist  up- 
on the  aforesaid  property,  is  to  be  as- 
sumed by  the  purchaser  of  the  property, 
and  to  subsist  thereon  until  final  payment. 
It  1h  further  ordered  that  the  plaintiff 
and  appellant  recovercosts  in  both  courts. 

<a  La.  Ann.  (00)  

Wellbb  v.  Van  Hovbn. 

(Supreme  Court  of  Louisiana.    May  10,  1890. 
43  La.  Ann.) 

HnsBixs  AXB  Was — Sefabation — CoMunimT 
Fbopebtt. 

1.  Under  article  8420,  Rev.  Civil  Code,  the  fail- 
ure of  tbe  wife,  separated  from  bed  and  board,  to 
accept  the  community,  either  expressly  or  tacitly, 
vrithin  the  delays  therein  prescribed,  operates  a 
conclusive  and  Irrevocable  renunciation  thereof, 
which  bars  any  subsequent  assertion  of  the  oom- 
mnnity  rights. 

8.  Article  2430  remains  in  force,  and  was  not 
repealed  by  Act  No.  4  of  1882. 

8.  Failure  of  wife  to  repay  to  the  commnnity 
Bnms  wbiob  hod  been  advanced  by  it  during  its  ex- 
istence for  the  benefit  of  her  separate  estate  does 
not  amount  to  taking  possession  of  community 
property,  operating  a  tacit  acceptance. 

4.  Peremptory  exceptions  founded  on  law  may 
be  filed  at  any  stage  of  the  trial  before  judgment. 
(SyUabut  by  the  Court.) 

Chas.  Osterberger  and  Oua  A.  Bre&ux, for 
appellant.    B.  R.  Fortnau,  for  appellee. 

Fbnner,  J.  Appeal  from  the  civil  dis- 
trict court  tor  the  parish  of  Orleans. 
Plaintiff  and  defendant  were  married  in 
1868.  In  1884  the  husband  sued  the  wife 
for  a  separation  from  bed  and  board,  and 
obtained  judgment,  which  became  final  on 
December  17, 1884,  and  from  which  no  ap- 
peal was  taken.  Subsequently  he  obtained 
a  final  divorce.  On  June  9, 1886,  plaiutitt 
filed  this  suit.  In  which  she  claims  a  settle- 
ment of  the  community  of  acquets  and 
Srains  which  subsisted  during  the  mar- 
riage, and  was  terminated  by  the  judg- 
ment of  separation  from  bed  and  board 
rendered  in  1884.  Rev.  Civil  Code,  art.  155. 
The  defendant  joined  issue  on  the  merits, 
and  the  trial  of  the  case  had  made  some 
progress  when  he  filed  a  peremptory  ex- 
ception, founded  on  law,  to  the  effect  that, 
by  reason  of  plaintiff 's  failure  to  accept  the 
community  within  the  delays  allowed  by 
law,  she  had  tacitly  and  irrevocably  re- 
nounced the  same,  and  her  right  of  action 


here  asserted  was  thereby  barred  and  de- 
stroyed.   From  a  judgment  maintaining 
this  exception  the  present  appeal  is  taken. 
The  exception  is  founded  on  article  2420, 
Id. :    "  The  wife,  separated  from  bed  and 
board,   who  has   not,  within    the  delays 
above  fixed,  to  begin  from  the  separation 
finally  pronounced,  accepted  the  commu- 
nity, is  supposed  to  have  renounced  tbe 
same,  unless,  being  still  within  the  term, 
she  has  obtained  a  prolongation  from  tbe 
judge  after  the   husband  was  heard,  or 
after  he   wafl   duly   summoned."      It  1b 
shown,  and  is  undisputed,   that  plaintiS 
did  not  accept  within  the  term  prescribed, 
and    obtained   no   prolongation    thereof 
from  the  judge.  Tbe  above  article  is  taken 
from  article  1463  of  the  French  Code,  and 
its  meaning  and  effect  are  conclusively  set- 
tled by  both  our  own  and  the  French  juris- 
prudence.   It  is  universally  held  to  mean 
that  tbe  failure  of  the  wife  separated  from 
bed  and  board  to  accept  the  cr>mmunlty, 
either  expressly  or  tacitly,  within  the  pre- 
scribed delay,  operates  a  conclusive  renun- 
ciation thereof,  which  la  irrevocable,  and 
which  bars  any  subsequent  acceptance  or 
assertion  of  community    rights.    5  Mar- 
cade,  605;    3  Baudry,  Lacantiniere,  130; 
22  Laurent,  425,  431 ;  Herman  v.  Theurer. 
11  La.  Ann. 70;  Audrich  v.  Lamotbe,12  La. 
Ann.   76;  Ewing  v.  Altmeyer,  15  La.  Ann. 
416;  Decuir  v.  Lejeune,  Id.  569;  Snoddy  v. 
Brasher,  18  La.  Ann.  469.    We  do  not  un- 
derstand the  learned  counsel  of  plaintiff  to 
dispute  the  perfect  validity  of  the  exception 
if  article  2420  remains  in  force,  but  they 
claim  that  this  article  has  been  repealed  by 
the  statute  No.  4  of  1882,  which  Is  in  tbe 
following  words :   "  At  the  dissolution,  for 
any  cause,  of  the  marriage  community.  It 
shall  be  lawful  for  the  wife  to  accept  the 
community  of  acquets  and  gains  under 
the  benefit  of  inventory  in  the  Rame  man- 
ner, and  with  the  same  benefits  and  ad- 
vantages, as  heirs  are  allowed  by  exiating 
laws  to  accept  a  succession  under  the  bene- 
fit of  inventory."    The  statute  contains 
no  repealing  clause,  and  it  cannot  be  held 
to  repeal  article  2420  by  Implication  unless 
its  provisions  are  "contrary  to,  or  irre- 
concilable with,  those  of  the  former  law." 
Rev.  Civil  Code,  art.  23.    Repeals  by  impli- 
cation are  universally    disfavored.     Tbe 
principle  formulated  by  Mr.  Sedgwick,  and 
approved  by  this  tribunal,  as  well  as  by 
courts  generally,  that  "laws  are  presumed 
to  bepassed  with  deliberation,  and  with  tall 
knowledge  of  all  existing  ones  ou  the  same 
subject;  and  it  is,  therefore,  bat  reasona- 
bie  to  conclude  that  the  legislature.    In 
passing  a  statute,  did  not  intend  to  abro- 
gate any  prior  law  relating  to  the  same 
subject-matter  unless  the  repugnancy  be- 
tween the  two  is  irreconcilable."    ftedg. 
St.  &  Const.  Law,  10«,  98;  Railroad   Co. 
y.  City,  34  La.  Ann.  441,  and  authorities 
there  citeu.    There  is  no  such  repngnan- 
cy  between  the  article  2420  ana  the  sub- 
sequent statute.    On  the  contrary,  they 
may  well  stand   together,  and  might    be 
incorporated  in  a  single  consistent  stat- 
ute   which    would   provide  (1)  the  delavs 
within  which  the  wife  separated  from  bed 
and  board  should  be  bound  to  signify  her 
acceptance;  (2)that8ald  acceptance, ho'vir- 
ever,  might  be  made  under  the  boiefllt    of 
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Inventory,  In  the  same  manner,  and  with 
the  same  benefits  and  advantages,  as  the 
law  provides  in  the  case  of  beneficiary 
heirs.  Where  Is  the  Inconsistency"?  The 
article  and  the  statute  In  fact  treat  of  dif- 
ferent matters.  The  article  treats  of  the 
time  within  which  the  wife  must  signify 
her  acceptance.  The  statute  treats  of  the 
manner  in  which  she  may  accept.  The  evil 
intended  to  be  remedied  by  the  statute 
was  very  clear.  Under  the  prior  law  the 
wife,  in  all  cases,  was  bound  to  accept  or 
renounce  the  community  unconditionally, 
taking  upon  herself  the  risk  uf  its  solven- 
cy. The  object  of  the  statute  was  simply 
to  change  this,  and  to  authorixe  the  wife 
to  accept  under  benefit  of  Inventory, 
whereby  she  Incurred  no  liabilities  beyond 
the  value  of  the  community. 

We  have  been  unable  to  appreciate  the 
force  of  the  argument  of  counsel  that  the 
act  of  1882  destroys  the  reason  and  motive 
on  which  article  2420  rests,  and  that  ra- 
ttoae  cessante,  cessat  etiam  lex.  His  sug- 
gestion of  the  reason  underlying  the  arti- 
cle, as  being  intended  only  as  a  protection 
to  the  wife.  Is  qnite  contrary  to  the  vle.w 
expressed  by  the  court  and  the  French 
commentators.  "The  reason  of  the  rule," 
said thlsL-ourti^isdoubtlessthls:  Thehus- 
band  Is  the  head  and  master  of  the  com- 
munity, and  at  once  responsible  for  its 
debts ;  and,  being  seised  of  It,  he  ought 
not  to  becompelled  to  demand  a  partition 
of  the  wife  of  the  eHects  in  his  hands,  and 
thus  lessen  his  means  to-  meet  the  debts, 
particularly  as  he  is  responsible  for  the 
whole,  whilst  his  wife,  by  acceptance, 
would  only  be  responsible  for  one-half  of 
the  same.  The  interest  of  the  creditors 
and  of  the  public  requires  that  the  delay 
allowed  the  divorced  wife  to  accept  should 
be  as  provided  by  the  Civil  Code."  Her- 
man v.Theurer,  11  La.  Ann.  70. 

Other  reasons  are  given  by  the  French 
commentators,  but  all  are  entirely  con- 
trary to  the  one  suggested  by  counsel.  8 
Baudy,  Lacantlnl6r6, 130;  22  Laurent,  425. 

Authorizing  the  wife  to  accept  with  ben- 
efit of  inventory  detracts  In  no  manner 
from  the  reason  and  policy  of  the  law 
which  requires  her  to  exercise  the  right 
within  a  brief  delay  under  penalty  of  for- 
feiture. 

The  objectlou  to  the  timeliness  of  plead- 
ing the  exception  Is  unfounded.  It  is  clear- 
ly a  peremptory  exception,  as  defined  by 
article  345,  Code  Prac.,  "which,  without 
going  into  the  merits  of  the  cause,  shows 
that  the  plaintiff  cannot  maintain  his  ac- 
tion either  because  it  is  prescribed,  or  be- 
cause the  cause  of  action  has  been  de- 
stroyed or  extinguished. "  Such  excep- 
tions, under  the  express  terms  of  the  fol- 
lowing article,  (346,)  "may  be  pleaded  in 
every  stage  of  the  action  previous  to  the 
definitive  judgment. " 

The  contention  that  plaintiff  tacitly  ac- 
cepted the  community  within  the  terms 
presciibed  finds  no  support  in  the  record. 
Surely  the  suggestion  is  hardly  serious 
that,  because  the  wife  is  indebted  to  the 
community  for  sums  advanced  during  its 
existence  for  her  separate  estate,  her  fail- 
ure to  pay  such  debts  is  to  be  treated  as  a 
conversion  of  community  property  oper- 
ating as  an  acceptance. 


The  earnest  and  very  able  argument  of 
counsel  for  plaintiff  has  commanded  onr 
attentive  consideration,  but  we  can  dis- 
cover no  ground  for  reversing  the  Judg- 
ment of  onr  learned  brother  of  the  district 
court. 

Judgment  affirmed. 


■  -  ■■    -  («  La.  Ann.  587) 

State  v.  Deschamps. 

(awpreme  Cowrt  of  LouisUma.    Viaiy  iil,  1890. 
4Si  La.  Abu.) 

MUBDXB — HaUCI — ^EVIDBNOB — Rb8  GeST.*. 

1.  Ordinarily,  when  the  act  is  deliberately 
oommitted  with  a  deadly  weapon,  and  is  likely  to 
be  attended  with  dangerous  ooosequences,  the  mal- 
ice requisite  to  murder  will  be  presumed.  But,  as 
a  general  rule,  it  has  been  held  that  the  presump- 
tion which  arises  from  a  killing,  ancoDne<^ted  with 
such  circumstances  of  violence,  is  tliat  of  murder 
in  the  second  decree  only. 

3.  Since  malice  cannot  usually  be  directly 
proved,  and  the  evidence  of  it,  therefore,  being 
circumstantial,  any  facts  which  go  to  afford  an  in- 
ference of  its  existence  are  admissible. 

3.  Where  the  scienter  or  quo  nnimn  forms  an 
essential  or  indispensable  pait  of  the  inquiry,  tes- 
timony may  be  offered  of  such  acts,  conduct,  or 
declarations  of  the  accused,  as  tend  to  establish 
such  knowledge  or  Intent,  notwithstanding  they 
may,  in  law,  constitute  a  distinct  offense. 

4.  Though  generally  objectionable,  proof  of  a 
different  crime  from  the  one  charged  is  admissi- 
ble, when  both  offensos  are  closely  linked,  and  con- 
stitute parts  of  the  res  gestcB:  and  when  it  is  per- 
tinent and  necessary  to  show  intent. 

5.  As  it  is  permissible,  on  a  trial  for  murder, 
to  show  guilty  knowledge,  or  criminal  intent,  by 
making  proof  of  the  commission  of  another  crime, 
either  perpetrated  or  attempted,  and  which  con- 
stitutes a  part  of  the  res  gestae,  and  for  the  purpose 
of  showing  intent,  further  proof  of  premeditation 
is  unnecessary. 

6.  It  has  often  been  held  by  us,  that,  as  this 
court  has  appellate  jurisdiction  on  questions  of 
law  alone,  it  will  not  revise  the  refusal  of  the  lower 
court  to  grant  a  motion  for  a  new  trial,  based  solely 
on  an  alleged  deficiency  of  evidence  to  make  out  a 
case. 

OyUabus  by  the  Court.') 

Alfted  Roman,  for  appellant.  The  At- 
torney OeaeraJ  and  Lionel  Adama,  for  the 
State. 

Watkins,  J.  Appeal  from  the  criminal 
district  court,  parish  of  Orleans.  This  is 
the  defendant's  second  appeal  from  a  ver- 
dict and  Judgment  subjecting  him  to  the 
extreme  penalty  of  the  law  for  the  com- 
mission of  the  crime  of  murder.  41  La. 
Ann.  — ,  ante,  133.  The  grounds  on  which 
the  reversal  of  the  judgment  is  demanded 
are:  (1)  That  certain  testimony  was  Im- 
properly admitted ;  (2)  that  the  court  be- 
low Improperly  declined  to  give  certain  re- 
quested special  charges  to  the  Jury;  and 
(3)  that  his  application  for  a  new  trial 
was  Illegally  refused. 

1.  The  first  bill  of  exceptions  to  which 
our  attention  Is  attracted  Is  that  in  refer- 
ence to  the  testimony  of  the  coroner,  who 
was  called,  and  interrogated  as  a  witness,  - 
on  the  partof  thestate.  The  objections  to 
the  coroner's  statement  as  a  witness  are: 
(1)  That  it  is  irrelevant  to  the  issue:  (2) 
"that  Its  tendency  was  to  prejudice  the 
accused  before  the  jury;"  and  f3)  that  it 
tended  to  establish  the  perpetration  of  an- 
other and  different  crime  than  the  one 
charged  against  the  accused,  and  which 
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was  not  necessarily  included  tbereln.  To 
these  objectioDB,  the  trial  JudKe  replied 
that,  "in  all  cases  of  hoinlclde,  even  when 
It  is  not  absolutely  necessary  to  prove  the 
condition  ol  the  body  ul  the  deceased,  in 
order  to  ascertain  and  determine  the  cause 
of  the  death,  and  the  instrumentality, 
means,  and  agencies  by  which  the  death 
was  accomplished,  such  testimony  Is  ad- 
missible to  show  whether  or  not  the  kill- 
ing was  by  the  use  of  means  and  agencies 
grepared  In  advance,  and  dangerous  to 
uman  life.  Such  testimony  is,  also,  ad- 
missible  to  show  motive,  and  whether  the 
IcllUng,  Intentional  or  unintentional,  was 
done  while  the  accused  was  engaged  In 
doing  some  other  unlawful  or  felonious 
act."  He  therefore  considered  the  testi- 
mony competent,  and  admitted  it  over  de- 
fendant's objection  and  exception. 

In  thus  ruling  we  think  the  judge's  decis- 
ion was  undoubtedly  correct.  The  simple 
proof  of  a  homicide  is  insufficient  to  estab- 
lish the  crime  of  murder.  Some  proof 
must  be  first  affirmatively  made,  on  the 
part  of  the  state,  of  the  existence  of  malice 
in  the  heart  of  the  perpetrator  of  the  act, 
in  order  to  put  the  accused  upon  his  de- 
fense. Ordinarily,  where  the  act  is  com- 
mitted deliberately,  with  a  deadly  weapon, 
and  is  likely  to  be  attended  with  danger- 
ous consequences,  the  malice  requisite  to 
murder  will  be  presumed.  But,  as  a  gen- 
eral rule,  it  has  been  held  in  different 
states  that  the  presumption  which  arises 
from  a  killing,  unattended  with  such  cir- 
cumstances of  violence,  is  that  of  murder 
In  the  second  degree.  And  as,  under  our 
law,  there  are  no  grades,  or  degrees,  in 
the  crime  of  murder,  the  simple  proof  of  a 
killing  by  the  accused,  unattended  by  any 
circumstances  of  malice,  could  raise  no 
stronger  presumption  against  him  than 
that  of  manslaughter.  2  Whart.  Crlm. 
Law,  §  752. 

But  there  are  many  circumstances  from 
which  malice  may  be  inferred,  other  than 
the  use  of  a  deadly  weapon;  and  Mr. 
Wharton  instances  "prior  attempts  to  In- 
jure, though  in  other  ways. "  Id.  §  954. 
The  same  author  says :  "  Since  malice  can- 
not usually  be  directly  proved,  and  the 
evidence  of  It,  therefore,  being  circumstan- 
tial, any  facts  which  go  to  afford  an  Infer- 
ence of  its  existence  are  admissible. "  Id. 
§  956.  The  same  author  announces  the 
rule  to  be  that,  where  the  scienter  or  quo 
Animo  forms  an  essential  or  Indispensable 
part  of  an  inquiry,  testimony  may  be  of- 
fered of  such  acts,  conduct,  or  declarations 
of  the  accused  as  tend  to  establish  such 
knowledge  or  intent;  notwithstanding 
they  may,  in  law,  constitute  a  distinct 
crime.  Whart.  Horn.  §§  701,  702.  Bishop 
puts  the  principle  thus  tersely :  "The  proof 
of  criminal  intent  and  of  guilty  knowl- 
edge not  generally  admitting  of  other 
than  circumstantial  evidence,  may  olten 
be  aided  by  showing  another  crime,  at- 
tempted or  perpetrateid ;  and,  when  It  can 
be.  It  is  permlBsible."  1  Bish.  Crlm.  Proc. 
S  1126.  In  treating  of  what  is  admissible 
m  proof  of  rea  gestm  the  same  author 
says:  "Therefore,  if  two  or  more  offenses 
are  committed  in  one  transaction,  all  the 
transaction — that  is,  all  the  offenses— may 
be  given  in  evidence  on  the  trial  for  one. 


And  all  the  rea  geaUe  may  be  shown, 
though  the  transaction  is  a  continuing 
one,  or  done  in  parts  on  different  days. " 
Id.  §  1125.  Our  predecessors  recognised 
and  enforced  this  precept  of  criminal  law 
in  State  v.  Patca,  8  La.  Ann.  612;  the  rule 
being  stated  thus :  "  The  general  rule  is, 
as  stated  by  the  counsel  for  the  accused, 
that  no  evidence  can  be  given  of  other 
felonies  committed  by  the  prisoner  than 
that  charged  in  the  indictment.  To  this 
rule,  however,  there  are  exceptions,  one  of 
which  is  when  it  becomes  material  to 
show  the  intent  with  which  the  act , 
charged  was  done.  Evidence  may  then  be  ' 
given  of  a  distinct  oBense,  not  laid  in  the 
indictment."  See,  also.  State  v.  Thomas, 
30  La.  Ann.  600.  We  have  maintained  the 
right  of  the  state  to  offer  such  evidence  aa 
is  here  objected  to,  in  a  recent  and  con- 
spicuous case,  (State  v.  Vines,  34  La.  Ann. 
1081,)  In  which  we  said :  "Proof  of  a  differ- 
ent crime  from  the  one  charged,  though 
generally  objectionable.  Is  admissible  when 
both  offenses  are  closely  linked  or  connect- 
ed, especially  in  the  rea  geaUe,  and  also 
when  such  proof  Is  pertinent,  and  necessa- 
ry to  show  lutent. "  State  v.  Mulholland. 
16  La.  Ann.  377 ;  State  v.  Hohfrlscht,  13 
La.  Ann.  382.  On  this  summary  of  au- 
thority we  can  safely  rest  our  conclusion 
as  to  the  correctness  of  the  ruling  com- 
plained of  by  the  accused. 

2.  The  defendant's  counsel  reque«ted  sev- 
eral special  charges,  which  were  refused  by 
the  trial  Judge,  which  we  will  consider  sep- 
arately. 

(a)  That  no  evidence  tending  to  estab- 
lish the  commission  of  other  offenses,  not 
connected  with  the  charge  of  murder,  and 
not  growing  out  of  such  charge,  should  be 
considered  by  the  jury  in  forming  their 
verdict  in  this  case.    To  this  request  the 

iudge  responds  that  it  proceeds  upon  the 
lypotbesis  that  there  was  evidence  before 
the  jury  tending  to  establish  the  commis- 
sion of  other  offenses,  not  connected  with 
the  charge  of  murder;  but  he  says: 
"There  was  no  evidence  before  the  jury  re- 
specting the  commission  of  any  offense  by 
the  accused  which  was  not  connected  with 
the  charge  of  murder,  and  which  did  not 
tend  to  show  that  the  klUlDg  was  done 
while  the  accused  was  engaged  in  the  com- 
mission of  an  offense  which  was  a  felony. " 
On  this  statement  of  fact,  the  requested 
charge  would  have  been  misleading  and 
superfluous,  if  made,  and  the  Judge  prop- 
erly refused  to  give  it  to  the  jury. 

(6)  That  should  the  Jury  believe,  from 
the  law  and  the  evidence,  that  the  accused, 
being  of  sound  mind,  caused  the  death  of 
the  deceased  in  an  unlawful  manner, 
though  not  against  the  will  of  the  latter, 
and  should  the  jury  also  believe  that  the 
result  of  the  defendant's  act  showed  negli- 
gence or  gross  imprudence,  but  no  pre- 
meditation,—no  preconceived  design  to 
kill,— and,  therefore,  no  malice  on  his  part. 
It  would  be  the  duty  of  the  jury  to  find 
tor  manslaughter,  butnot  tor  murder.  The 
judge  declined  to  give  this  special  charge, 
on  the  ground  that  it  was  not  a  correct 
exposition  of  the  law ;  insisting,  on  the 
contrary,  that  if  the  killing  was  shown  to 
have  been  done  while  the  accused  was  en- 
gaged in  doing  an  act  which  was  itselt  a 
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felony,  the  absence  of  proof  of  premudita- 
tton  or  preconceived  design  to  kill  the  de- 
ceased is  Insufficient  to  redace  the  crime 
to  manslanghter.  He  supports  that  view 
by  reference  to  bis  written  charice.  In  which 
similar  grounds  are  talcen,  vis.:  "If  the 
]nry  believe  from  the  evidence,  and  are  sat- 
isfied, that  the  deceased  came  to  her  death 
from  any  drug,  or  potion,  or  intoxicant 
famished  by  the  accused  for  the  purpose 
of  depriving  her  of  consdoosnesa  or  voli- 
tion, to  enable  him  thereby  to  have  either 
sexual  or  unnatural  intercourse,  and  not 
for  the  purpose  of  causing  death,  yet  if.  In 
the  perpetration  of  such  onlawfol  design, 
death  ensue,  such  act  Is  murder."  This 
requested  charge  is  but  a  supplement  to 
the  objection  ur^ed  to  the  admissibility  of 
evidence  dlscuswd  in  paragraph  1 ;  for  if 
it  be  permissible,  on  a  trial  for  murder,  to 
show  '^e  guilty  knowlege  and  criminal  In- 
tent, by  making  proof  of  the  commission 
ot  another  crime,  attempted  or  perpetrat- 
ed ;  if  more  than  one  offense  may  beproved 
to  have  been  committed  by  lite  accused, 
when  the  two  transactions  constitnte 
parts  of  the  res  gesUe;  If  it  be  an  excep- 
tion to  the  general  rule  that,  where  it  be- 
comes material  to  show  the  intent  with 
which  the  act  charged  was  done,  evidence 
may  be  given  of  a  distinct  offense,  not  laid 
Ih  tiie  indictment,— what  becomes  of  the 
proposition  that  other  proof  of  premedita- 
tion should  be  administered  in  order  to 
make  out  a  case  of  murder?  As  we  under- 
stand the  proposition  argued  and  deter- 
mined, it  is  that  such  proof  is  admissible 
for  the  purpose  of  showing  premeditation 
and  malicious  Intent ;  or  that,  if  offered 
and  received,  the  proof  of  the  commission 
ot  sacb  contemporaneous  crime,  forming, 
as  it  does,  a  part  of  the  res  ipestA,  would 
be  accepted  as  sufficient  proof  ot  malice. 
Certainly  no  argument  can  be  required  In 
support  ot  the  proposition  that  the  homl- 
dde  committed  by  an  accused,  while  he  is 
actaally  engaged  in  the  perpetration  of  a 
known  felony,  such  as  rape,  is  murder. 

(c)  That  If  the  Jury  should  believe,  from 
the  law  and  the  evidence,  that  the  accused 
is  guilty  of  felonious  homicide,  but  that, 
at  the  time  of  the  commission  of  the  of- 
fense, he  was  suffering  from  such  mental 
disease,  or  such  dslusion.that  it  overpow- 
ered his  will,  and  rendered  him  unable  to 
distinguish  between  right  and  wrong  as 
to  the  act  actually  committed,  or  made  it 
Impossible  for  him  to  elect  between  right 
and  wrong;  and  that  no rea8on,or  rational 
cause  or  motive,  for  the  perpetration  of  the 
deed  Is  shown  to  have  existed ;  and  that, 
furthermore,  the  evidence  adduced  on  the 
trial  shows  no  ill  will,  or  malice,  or  evil 
Intent  on  the  part  of  the  accused,  as 
against  the  deceased,— the  prisoner  cannot 
be  found  guilty  of  murder.  The  Judge  as- 
signs, as  reason  for  refusing  io  so  charge  the 
)nry,tliat  there  was  no  proof  offered  with  re- 
spect to  the  mental  condition  of  the  accused 
at  the  tlmeof,orprevlously  to  the  perpetra- 
tion ot,  the  crime  charged.  No  evidence  to 
that  effect  is  found  Incorporated  in  the 
transcript.  None  Is  adverted  to  in  the  de- 
fendant's bill  of  exceptions.  How,  then, 
was  it  possible  for  the  Jury  jto  have  believed 
"from  the  evidence"  that  the  accused  was 
T.7ao.D0.24— 46 


suffering  from  mental  disease  or  delusion, 
■nfflcient  to  have  overpowered  bis  will 
and  rendered  him  unable  to  distinguish 
between  right  and  wrong  at  the  time  he 
did  the  fatal  act?  Of  course  they  could 
not  as  there  was  no  such  evidence  ad- 
duced. 

As  the  assumed  insanity  of  the  accused 
is  the  gravamen  of  the  charge  requested, 
and  there  was  no  such  proof  adduced,  we 
need  not  prosecute  this  inquiry  further; 
torit  is  an  elemental^  precept  of  our  crim- 
inal Jurisprudence  that  a  court  cannot  be 
required  to  charge  the  Jnry  in  matters  of 
law  upon  a  point  which  does  not  arise  in 
the  case,  and  which  is  not  applicable  to 
the  facts  In  evidence.  State  v.  Moultrfe, 
84  La.  Ann.  489;  State  v.  Thomas,  Id.  1084J 
State  V.  Rieulfl,  85  La.  Ann.  770;  State  v. 
Garic.Id.  970;  State  v.  Hamilton,  Id.  1048; 
State  V.  Melton,  87  La.  Ann.  77 ;  State  v. 
Ford,  Id.  443;  State  v.  Labuzan,  Id.  489; 
State  V.  Simmons,  88  La.  Ann. 41;  State  v. 
Primeanx,  89  La.  Ann.  073,  3  South.  Rep. 
428. 

(d)  That,  in  circumstantial  evidence, 
every  necessary  link  in  the  testimony,  and 
every  material  and  necessary  tact,  upon 
which  the  conviction  depends,  must  be 
proven  beyond  a  reasonable  doubt,  and 
that,  it  any  of  the  tacts  or  circumstances 
established  be  inconsistent  with  the  hy- 
pothesis ot  guilt,  that  hypothesis  cannot 
be  true.  For  his  refusal  ot  this  request  the 
Judge  inadvertently  assigned  no  reason; 
but  as  counsel.  In  his  brief,  has  made  no 
mention  of  It,  we  will  pass  it  by  without 
discussion.  We  referred  to  it  merely  for 
the  purpose  ot  exhausting  the  grounds  as- 
signed in  defendant's  bill  of  exceptions. 

8.  The  grounds  of  the  application  for  a 
new  trial  are:  (1)  That  the  verdict  ot  the 
Jnry  Is  contrary  to  law  and  evidence;  (2) 
that  the  Jury  disregarded  the  evidence 
submitted  to  them,  and  rested  their  ver- 
dict, apparently,  on  the  evidence  given  on 
a  former  trial;  (3)  that  the  Jury  was 
swayed  by  the  specious  theories  ot  the 
coroner,  who  was,  against  defendant's  pro- 
test, allowed  to  testify  upon  matters  ex- 
traneous to  and  not  connected  with  the 
charge  in  the  indictment.  It  is  against 
elmentary  principles,  and  in  the  face  of  a 
special  statute,  to  claim  that  we  can  con- 
sider, for  the  purpose  of  the  allowance  vol 
non  of  a  new  trial,  the  evidence  adduced 
before  the  Jury  on  the  Issue  ot  guilt  or  in- 
nocence of  the  accused.  Thatquestionhas 
passed  beyond  the  domain  ot  discussion 
In  this  court.  State  v.  Seiley,  41  La.  Ann. 
148,  6  South.  Rep.  571,  and  cases  cited 
therein.  It  has  often  been  held  by  us 
that,  as  this  court  has  appellate  jurisdic- 
tion on  questions  ot  law  alone,  it  will  not 
revise  the  refusal  of  the  lower  court  to 
grant  a  motion  for  a  new  trial  based  sole- 
ly on  an  alleg^ed  deficiency  of  evidence  to 
make  out  the  case.  State  v.  Hopkins,  88 
La.  Ann.  84;  State  v.  Crowley,  Id.  782; 
State  V.  Young.  34  La.  Ann.  346;  State  v. 
Diskin.  36  La.  Ann.  46;  State  v.  Reilly,  87 
La.  Ann.  5;  State  v.  Taylor,  Id.  40; 
State  V.  Hahn,  38  La.  Ann.  169;  State  v 
Smith.  Id.  801:  State  v.Backarow.Id.  316; 
State  V.  Bates,  Id.  491;  State  v.  Bird,  Id. 
498;  State  v.  Broussard,  89  La.  Ann.  671,  S 
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South.  Rep.  422.  The  dlacretton  oltbe  dia- 
trlct  Judge  cannot  be  disturbed  on  the 
showing  made. 

This  completes  the  review  of  the  numer- 
ous points  made  in  this  case;  and  our  con- 
clusion is  that  the  trial  was  regular  in 
every  particular,  and  no  error  is  appar- 
ent from  an  inspection  of  the  record.  The 
counspl  who  was  also  appointed  to  repre- 
sent defendant  has  represented  him  with 
signal  ability,  and  we  are  very  much  In- 
debted to  him  for  his  exceptionally  able 
and  exhaustive  brief.  But  on  the  record, 
as  presented  to  us,  there  is  nothing  which 
entitles  the  accused  to  relief  at  our  hands. 

Judgment  affirmed. 

U»  La.  Ann.  647) 

State  ez  rel.  Hope  et  al.  y.  Boabd  of 

LlQCIDATION. 

(SupinRM  Court  iff  Louivtoma.    Hay  28,  18S0. 
&La.  Ann.) 

]£un>ijru8— To  Ezscunva  Officsbs— Boisd  ov 

LiQUIDATIOH. 

1.  When  official  acta  to  be  performed  by  tiie 
•zeouUve  branch  of  the  state  government  are  di- 
vided into  ministerial  and  poUtioal,  and  oourts  as- 
sume the  rlf(bt  to  enforce  Uie  performance  of  the 
former,  it  opens  a  wide  margin  for  the  exercise  of 
judiciskl  power.  The  Judge  may  say  what  acta  are 
ministerial,  and  what  are  politicaL  Circamstan- 
oes  may  arise,  and  conditions  may  exist,  which 
would  require  the  governor,  in  the  proper  exercise 
of  his  duty,  and  with  due  regard  to  the  interests 
of  the  state,  not  to  perform  a  plain  ministerial  act. 
Is  the  judge  to  arbitrarily  determine  his  duty  In 
such  a  case,  and  by  manaamua  seek  to  coerce  its 
performance) 

2.  Whenever,  by  the  constitution  and  laws  of  a 
state,  ofacers  of  the  executive  branch  of  the  gov- 
emmeot  are  vested  with  discretionary  powers  and 
functions  in  the  performanoe  of  civil  duties,  or 
when  political  powers  and  reeponsibilities  are  de- 
volved upon  them,  they  are  not  amenable  to  judl- 
oial  process.  In  such  case,  their  acts  are  only  po- 
litlcallyexaminable. 

8.  When  such  duties  and  powers  devolve  upon 
the  executive  department  of  tbe  state  government 
as  a  whole,  the  members  of  such  a  board,  collect- 
ively, are  likewise  exempt  from  judicial  oontrol, 
notwithstanding  individual  members  may  be  com- 
pelled bv  man.dam.ut  to  perform  "their  ordinary 
ofBoial  duties. " 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Ellis,  Judge. 

H.  Deals  and  Farrar,  Jonas  &  Kmtt- 
Bcbnitt,  for  appellant.  Walter  H.  Rogers, 
tor  appellee. 

Watkins,  J.  This  suit  is  a  supplement 
to  that  of  same  title  decided  recently,  and 
iMlversely  to  the  relators.  41  La.  Ann. 
635,  6  South.  Rep.  819.  The  relators  seek 
by  mavdamna  to  compel  the  various  re- 
spondents, as  the  members  of  the  board  of 
liquidation,  to  assemble,  take  action  on 
their  bonds,  and  decide  whether  or  not 
they  are  fundable  in  couBolWlated  bonds  of 
the  state.  The  respondents  return  (1) 
that  relators'  petition  states  no  cause  of 
action;  (2)  that  the  Judicial  department 
of  the  state  government  has  no  power  to 
control  their  olilclal  action;  (8)  that  they 
are  members  of  the  executive  department 
of  the  state,  and  as  such  designated  as 
members  of  said  board  of  liquidation  of 
the  state  debt,  and  that  they  ai-e  not  re- 
sponsible to  the  judicial  department  of 
the  state  government  as  to  thetime  when, 
or  the  manner  in  which,  they  shall  per- 


form their  duties :  (4)  that  tbe  courts  are 
without  Jurisdiction  to  compel  them  to 
meet,  or  to  fix  a  time  for  their  meeting,  as 
the  authority  to  convene  tbe  board  is  ex- 
ecutive; (5)  that  in  their  opinion  the  pres- 
ent time  is  Inopportune  for  a  meeting  ol 
the  board.  The  Judge  below  made  tbe 
mandamus  peremptory,  and  in  his  decree 
fixed  and  designated  a  time  within  which 
the  respondent  should  convene,  and  decide 
whether  or  not  relators'  bonds  are  funda- 
ble. From  that  Judgment  the  respondeats 
have  appealed.  The  question  is,  therefore, 
whether  tbe  courts  have  Jurisdiction  and 
authority  over  the  respondents,  as  mem- 
bers of  the  board  of  liquidation,  to  com- 
pel them  to  meet,  and  take  action  oo  the 
bonds  of  relators. 

The  respondent  board  was  created  un- 
der and  by  virtue  of  Act  8  of  1874,  which 
was  a  legislative  enactment  making  pro- 
vision for  an  examination  into  and  fund- 
ing of  the  valid  part  of  the  public  debt  in 
consolidated  bonds  of  the  state.    Section 

1  of  that  act  provides  "tiiat,  fur  the  pur- 
pose of  consolidating  and  reducing  the 
floating  and  bonded  debt  tif  the  state,  the 
governor,  lieutenant  governor,  auditor, 
treasurer,  secretary  of  state,  and  speaker 
of  the  house  of  representatives  are  hereby 
authorised  to  cause  to  be  prepared  and  to 
issue  bonds,  to  be  known  as  'consolidated 
bonds  of  the  state  of  Louisiana,'  •  *  • 
to  the  amount  of  915,000,000,  or  so  much 
thereof  as  may  be  necessary, "  etc.    Section 

2  provides  "that  the  parties  designated  in 
the  foregoing  section  shall  constitute  a 
board  of  liquidation,  and  a  majority  of 
said  board  shall  elect  a  ttscal  agent  for  the 
state,  who  shall  be  a  member  of  said 
board."  Section  8  provides -"that  the 
bonds  authorised  by  section  one  shall  be 
signed  by  the  governor,  auditor,  and  sec- 
retary of  state;  •  •  •  and,  when  so 
prepared,  said  bonds  shaJl  be  exchanged 
by  the  board  of  liquidation  for  all  valid 
outstanding  bonds  of  tbe  state,  and  all 
valid  warrants  drawn  previous  to  the 
passage  of  this  act,  *  •  *  at  the  rate 
of  slxtv  cents  in  consolidated  bonds  for 
one  dollar  in  outstanding  bonds  and  all 
valid  warrants:  provided, that  the  bolder 
of  any  bond  or  valid  warrant  rejected  by 
a  majority  of  said  board  may  apply  by 
petition  to  the  propercourtfor  relief:  and, 
if  final  Judgment  shall  be  rendered  in  his 
favor  against  said  board,  it  shall  be  the 
duty  of  said  board  to  fund  his  said  claim 
in  bonds  at  the  rate  provided  by  this  act," 
etc. 

That  this  was  intended  as  a  scheme  for 
the  ascertainment  and  reduction  of  the 
public  debt  within  a  prescribed  compass 
will  appear  by  rererenre  to  the  provisions 
of  section  13  of  the  act,  which  are  as  fol- 
lows, vis. :  "  That  the  entire  state  debt 
prior  to  the  year  of  our  Lord  1914  shall 
never  be  increased,  directly  or  indirectly, 
beyond  the  sum  of  915,000,000,  hereby  au- 
thorized ;  it  being  tbe  Intent  and  object  of 
this  act,  and  of  the  exchanges  to  be  effect- 
ed tliereunder,  to  reduce  and  restrict  the 
whole  IndebtRdness  of  the  state  to  a  sum 
not  exceeding  $15,000,000,  and  to  agree 
with  the  holders  of  theconsoUdated  bonds 
to  be  issued  hereunder  that  said  indebted- 
ness shall  not  be  increased  beyond  said 
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sum  during  said  period."  TbiB  act  waia 
appi-oved  on  the  24th  of  January,  1874; 
and  at  the  same  ttnie  a  eonetitutional 
amendment  was  proposed  conflrmptory 
of  the  scheme,  and  which  declares  that  the 
coDBolidated  bonds  to  be  Issued  under  and 
in  pursuance  of  that  act  shall  be  valid  and 
binding  contracts  of  the  state  in  favor  of 
the  holders  thereof. 

Under  the  coDStltation  of  the  state  in 
force  at  the  time,  as  well  as  ander  the  one 
now  in  force,  the  executive  department  of 
the  state  government  was  composed  ex- 
clusively of  the  officers  enumerated  in  the 
funding  law  as  composing  the  board  of 
liquidation,  with  the  exception  of  the 
speaker  of  the  hoase  of  representatives, 
who  is  an  officer  of  the  political  depart- 
ment of  the  state.  When  we  talte  into 
consideration  that  the  object  in  view  was 
to  liquidate  the  public  debt,  which  con- 
sisted at  the  time  of  many  millions  of  dol- 
lars in  excess  of  the  proposed  limitation, 
evidenced  by  bonds  and  warrants  of  va- 
rious series,  and  In  exchange  for  which 
consolidated  bonds  were  to  be  given,  it  is 
manifest  that  a  political  question  of  se- 
rious importance  was  presented  tor  the 
consideration  of  the  general  assembly,  and 
that  they  wisely  conceived  the  Idea,  and 
devised  the  funding  scheme,  and  gave  it 
in  charge  of  the  executive  department  of 
the  state  government,  with  the  solitary 
Buperaddition  of  the  speaker  of  the  house 
of  representatives,  as  the  most  suitable 
expouent  ot  the  political  power  of  the 
state.  Or,  in  other  words,  a  case  is  pre- 
sented where  the  political  department  of 
the  state  has  delegated  to  the  executive 
department  thereof  the  authority  to  ex- 
amine into,  and  place  a  limitation  upon, 
the  state  debt,  by  funding  miscellaneous 
evidences  of  debt  into  consolidated  bonds 
of  the  state.  At  most,  the  funding  law 
merely  extends  a  grace  to  the  public  cred- 
itors of  the  state,  of  which  they  have  the 
option  to  avail  themselves  under  the  ex- 
ceptional circumstances  stated.  In  case 
creditors  elect  to  do  so,  and  any  one  of 
their  claims  should  be  disputed  and  disal- 
lowed by  the  respondent,  such  creditor 
has  the  right  to  have  its  legality  tested  in 
the  mode  pointed  out  in  section  B  of  the 
act.  That  is  the  particular  manner  and 
event  in  which  the  state  has  consented  to 
submit  herself  to  the  Jurisdiction  of  the 
courts  in  the  premises;  and  the  statute 
points  out  the  formula  or  ceremonial  of 
the  judicial  procedure,  and  expressly  limits 
action  in  the  premises.  Cecil  v.  Board,  80 
La.  Ann.  36 ;  State  v.  Jumel,  88  La.  Ann. 
9S7;  State  v.  Board,  39  La.  Ann.  895,1 
South.  Rep.  910. 

Act  11  ot  1876  supplemented  only  the 
authority  conferred  by  the  statute  ot  1874 
in  the  following  particulars:  (1)  By  au- 
thorizing any  tax-payer  to  institute  suit 
in  his  own  name,  or  to  intervene  in  any 
pending  suit,  for  the  purpose  of  testing 
the  legality  or  validity  ot  any  issue  ot 
bonds  or  warrants,  and  to  inquire  into 
the  consideration  tor  which  same  issued ; 
(2)  to  restrain  the  boaid  from  funding 
such  bonds  or  warrants  until  their  valid- 
ity shall  have  been  finally  determined  by 
this  court;  (3)  by  making  an  enumeration 
of  the  various  issues  of  bonds  and  war- 


rants which  were  deemed  of  doubtful  va- 
lidity; (4)  by  declaring  thatthepreuldents 
of  the  Cotton  Exchange  and  of  the  Board 
of  Trade  shall  be  members  of  this  board, 
with  the  proviso  "that  any  delay,  refusal, 
or  inability  ot  either  or  both  of  said  last- 
named  persons  to  qualify  as  members  of 
siiid  board,  op  of  the  non-existence  of 
either,  shall  not  affect  the  validity  ot  the 
said  board  and  its  acts,  and  a  majority 
of  said  board  shall  be  required  in  order 
to  perform  any  official  act."  Acts  1875, 
p.  110  et  seq.  It  is  apparent  that  this 
statute  did  not  change  the  autonomy  of 
the  board  as  orlgrlnally  organised.  On  the 
contrary,  it  expressly  provides  that  the 
addition  of  the  presidents  of  two  New  Or- 
leans exchanges  shall  not  alter  the  status 
of  the  board ;  that  a  failure  or  refusal  ot 
either  to  act  shall  not  aBect  the  validity 
of  the  board,  or  its  acta;  and  that  a  ma- 
jority ot  said  board  shall  be  required  in 
order  to  perform  any  oQIclal  act.  Evi- 
dently the  presidents  ot  the  exchanges 
were  intended  to  be  advisory  members 
only,  and  their  addition  did  not  in  any 
way  aSect  the  character  of  the  organiza- 
tion as  an  executive  body  charged  with 
the  performance  of  political  functions.  In- 
deed, Act  58  of  1877,  amendatory  ot  sec- 
tion 2  of  Act  8  of  1874,  omits  the  presidents 
of  the  exchanges  entirely,  while  it  reiter- 
ates all  others.  As  drawing  very  clearly 
a  line  ot  distinction  between  the  political 
powers  which  the  board  was  to  perform, 
and  the  judicial  power  the  courts  wereau- 
tborized  to  exercise,  we  refer  to  what  was 
well  said  In  this  case  when  it  was  last  be- 
fore us,— this,  to-wl  t :  "  The  state  has  gi  ven 
permission  for  a  certain  class  of  obligations 
to  be  presented  by  the  holders  of  them  to 
Louisiana  courts  tor  determination  as  to 
their  validity;  and  thus,  in  authorizing 
suit  against  herself,  she  has  pointed  out 
the  channel  through  which  it  must  reach 
the  courts,  a ud  it  must  be  followed."  41 
La.  Ann.  535,  6  South.  Rep.  810.  But  we 
are  requested  to  go  much  further  now,  and 
coerce  the  action  of  the  board,  not  In  ref- 
erence to  the  recognition  rel  non  of  the 
claims  ot  creditors,  but  in  reference  to  the 
propriety  of  its  meeting  at  all,  and  the  des- 
ignation of  time  when  and  the  place  where 
It  shall  meet,  and  the  purpose  tor  which 
the  meeting  Is  to  be  held. 

When  we  reflect  upon  the  object  to  be 
attained  by  the  funding  scheme,  and  that 
the  total  debt  was  to  be  thereby  reduced 
to  f  15,000,000,  and  then  consider  that  the 
holdings  of  the  relators  amount  to  more 
than  $4,000,000  of  capital  alone,  it  may  be 
a  question  of  serious  consideration  with  the 
respondents  when  they  should  take  ac- 
tion In  the  premises.  It  may  well  be  that 
the  precipitation  of  an  issue  of  such  great 
moment  as  that  of  the  allowance  rel  non 
of  the  clain) equal  In  amount  toone-tourth 
of  the  public  debt  at  an  inopportune  mo- 
ment might  prove  embarrassing  to  the 
state,  and  seriously  aSect  hercredit  at  the 
time  ot  greatest  need. 

It  was  made  a  question  before  our  im- 
mediate predecessors  whether  a  loan  pro- 
posed to  be  made  by  the  legislature  to  the 
New  Orleans  Pncific  Railway  Company  in 
1878  was  not  unconstitutional  because  the 
913,000,000   limit   to  the  state  debt  con< 
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templated  and  provided  In  the  funding 
lawa  and  tbeconBtltatlonal  amendment  of 
1874  hadtberetoforebeen  reached.  On  that 
qneation,  they  said :  "  This  legislation— the 
funding  bill,  and  the  act  proposing  the 
constitutional  amendment — ^followed  im- 
mediately upon  the  submission  to  the  gen- 
eral aasembly  of  the  auditor's  report  dated 
January  1, 1874,  wherein  is  this  statement 
and  information. "  Then  follows  a  quota- 
tion from  the  auditor's  report,  giving  in 
detail  the  amounts  of  warrants  and  bonds 
representing  "  the  actual  debt  of  the  state" 
which  he  esteemed  fundable,  and  the  agere- 
gate  of  wliich  was  $24,856,888.72.  The 
opinion  then  proceeds:  "In  a  tabulated 
statement  appended  to  the  report,  and 
forming  one  ot  the  exhibits,  the  'total 
amount  of  the  bonded  debt  of  thestate  for 
which  the  state  Is  actually  liable'  is  fixed 
at  the  figures  above  set  forth ;  and  there 
are  then  Itemized  other  bonds,  for  which 
the  state  is  contingently  liable,  amounting 
to  $4,803,683.83,  which,  with  a  sum  stated 
aa  the  'mlsceUaneons  debts'  of  the  state, 
make  up  a  sum  total  of  $30,000,000.  In  ex- 
act figures,  it  is  that  sum  less  $8,217.17. 
The  funding  of  that  sum  at  the  rate  sug- 
gested by  the  auditor,  and  adopted  by  the 
legislature,  will  create  a  consolidated  debt 
of  $18,000,000.  The  funding  of  the  sum 
stated  by  the  auditor  as  the  actual  debt 
of  thestate  will  create  a  consolidated  debt 
ot  a  little  less  than  $15,000,000.  It  is  ob- 
vious that  the  'plan,'  both  of  the  auditor 
and  of  the  l^slature,  embraced  only  the 
latter  sum,  or,  in  other  words,  that  it  ex- 
cluded the  bonds  loaned  to  the  Citizens' 
Bank  and  the  C!on8olldated  Planters'  As- 
sociation, which  amounted,  in  round  num- 
bers to  the  sum  above  stated,  as  a  debtfor 
which  the  state  was  only  contingently  lia- 
ble. "  In  the  concluding  part  of  the  opin- 
ion the  court  says :  "It  is  impossible  that 
the  conting:ent  liability  of  the  state  upon 
the  bonds  loaned  to  the  citizens  in  con- 
solidated banks  should  have  entered  into 
the  'plan,'  because  funding  them  with  the 
other  liabilities  will  produce  a  sum  total 
greatly  exceedingthat  fixed  by  the  act  and 
the  amendment.^  State  v.  Nichnl]8,30  La. 
Ann.  980.  When  we  reflect  upon  the  tact 
that  the  relators'  bonds  are  the  bonds 
there  under  consideration,  the  difficulty  of 
the  situation  is  increased ;  and  the  urgency 
ot  relegating  the  whole  matter  to  tiie  dis- 
cretion of  the  board  of  liquidation,  and  ul- 
timately to  the  legislature,  is  Increased. 
It  is  quite  true  that  this  might  be  an  argu- 
ment against  the  fundablllfy  of  the  bonds 
when  put  upon  their  merits  before  the  board 
for  allowance,  but  it  also  affects  the  ques- 
tion now  before  us, as  to  whether  It  wascon- 
templated  that  the  Judiciary  should  tal<e 
action  in  the  premises.  We  think  it  is  clear 
that  we  should  not;  and,  as  our  duty  to 
grant  the  ordinary  relief  afforded  by  maa- 
damushas  not  been  madeplaln  and  unmis- 
takable, we  ought  to  refuse  it,  and  shift 
the  burden  on  the  shoulders  of  the  legisla- 
ture, who  are  better  capacitated  to  deal 
with  the  question  than  the  Judiciary  are. 
This  question  is  now  presented  and  con- 
tested for  the  first  time;  and  no  case  cited, 
and  none  that  we  have  been  able  to  find, 
is  at  variance  with  the  view  we  have  ex- 
pressed.  We  have  examined  the  foUowing 


cases,  viz.:  State  v.  Board,  31  La.  Ann.  273; 
State  V.  Board, 30  La.  Ann.  816;  Louisiana 
Nat.  Bank  v.  Board,  Id.  1356;  State  v. 
Board,  33  La.  Ann.  124;  State  v.  Board, 
29  La.  Ann.  261;  State  v.  Board,  Id.  690; 
Manning  v.  Board,  39  La.  Ann.  327, 1  South. 
Rep.  654 ;  Jardet  v.  Board,  40  La.  Ann.  379, 
8  South.  Rep.  803;  State  v.  Board,  39  La. 
Ann.  395,1  South. Rep.  910;  Oliver  v.  Board, 
40  La.  Ann.  321,  4  South.  Rep.  106;  Sage  v. 
Board,  87  La.  Ann.  413;  Adams  v.  Board, 
89  La.  Ann.  689, 2  South.  Rep.  508,— and  find 
no  contrary  principle  announced  therein ; 
and  we  apprehend  none  can  be  found  in 
opposition  to  it.  That  mandamas-wiU.  go 
to  state  officers  for  the  performance  ot 
purely  ministerial  functions  has  been  de- 
cided in  many  cases,  among  which  the  fol- 
lowing may  be  cited:  State  v.  Clinton,  27 
La.  Ann.  429,  28  La.  Ann.  47 ;  State  v.  John- 
son, Id.  932;  State  v.  Dubuclet,  26  La.  Ann. 
133;  State  v.  Jumel,  30  La.  Ann.  861,  31  La. 
Ann.  142;  State  v.  Burke,  33  La.  Ann.  969; 
State  V.  Steele,  87  La.  Ann.  356. 

But  it  has  long  been  a  question  of  deli- 
cacy and  great  difficulty  for  the  courts  of 
this  country,  state  and  federal,  of  last  re- 
sort, to  determine  where  the  exact  Uue  ot 
demarkation  is  to  be  drawn  between  polit- 
ical and  execntiveduties.for  the  perform- 
ance of  which  mandamua  will  not  go  to  a 
governor  of  astate,  and  purely  ministeiial 
duties,  for  the  performance  of  which  the 
writ  will  lie.  As  applicable  to  the  ques- 
tion in  hand,  we  may  well  cite  State  v. 
Warmoth,  22  La.  Ann.  1,  in  which  our  pred- 
ecessors expressed  themselves  as  follows, 
viz.:  "When  the  official  acts  to  be  per- 
formed by  the  executive  branch  of  the 
goYemment  are  divided  into  ministerial 
and  political,  and  courts  assume  the  right 
to  enforce  tlie  performance  of  the  former, 
it  opens  a  wide  marjiin  for  the  exercise  oi 
Judicial  power.  The  judge  may  say  what 
acts  are  ministerial,  and  what  political. 
Circumstances  may  arise,  and  conditions 
may  exist,  whicti  would  require  the  gov- 
ernor of  a  state,  in  the  proper  exercise  oi 
his  duty,  and  with  regard  to  the  intereatt 
ot  the  state,  not  to  perform  a  ministerial 
act.  Is  the  judge  to  determine  his  duty  in 
such  a  case,  and  compel  him  to  performit? 
The  reasons  of  the  executive  for  the  non- 
performaneeof  an  act  the  judge  may  never 
know,  or,  it  brought  to  his  knowledg;e,  he 
may  review  and  overrule  them,  and  in 
so  doing  assume  political  functions.  He 
would  determine  in  such  a  ease  the  policy 
of  doing  the  act.  The  [legislature  which] 
prescribed  the  act  might  hold  theexecutlve 
harmless,  while  the  judge  condemned  him." 
(Italics  in  quotation  are  ours.)  In  our 
opinion,  the  very  difficulty  suggested  by 
the  court  In  that  opinion  has  arisen,  and 
is  confronting  us  here,- the  rightfulness  ot 
the  exercise  of  Judicial  power  for  the  pur- 
pose of  coercing  "  the  executive  branch  ot 
the  government"  In  the  performance  of 
duties  which  it,  in  the  proper  exercise  ot 
its  discretion,  and  with  due  reg^ard  for  the 
interests  of  the  state,  declines  to  perform. 
If  it  be  even  conceded  that  it  is  question- 
able whether  the  duties  assigned  to  the 
funding  board  are  purely  ministerial,  this 
court  would  "  open  a  wide  margin  for  the 
exercise  of  Judicial  power"  in  assuming 
that  they  are,  and  making  the  mamiamtta 
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peremptory.  The  qneBtlon  of  greatest  lin> 
portance,  and  that  which  1b  uppermost  in 
tiie  executive  mind,  1h,  what,  under  the  clr- 
cnmBtanceB,  la  the  proper  exercise  of  ex- 
ecutive duty  in  the  premises,  with  due  re- 
gard to  the  welfare  of  the  state?  Can  the 
Judiciary,  with  due  regard  to  the  funding 
scheme,  decide  the  question  thus  arbitrar- 
ily, and  by  mandttmua  compel  the  respond- 
ents to  act? 

Another  decision  of  our  predecessors, 
construing  a  similar  funding  statute,  has 
peculiar  significance  in  respect  to  the  one 
under  consideration,  wherein  a  Judgment 
refusing  a  peremptory  mandamus  against 
a  board  of  liquidation  was  afiirmed.  The 
court  invited  special  attention  to  the  fact 
that  the  words  used  are  "authorized  and 
empowered. "as exerclslngacontrolling  in- 
fluence over  the  performance  of  duty  by 
the  board  of  liquidation.  State  v.  War- 
laoth,  28  La.  Ann.  76. 

In  this  connection,  it  is  a  noteworthy 
fact,  and  should  be  taken  Into  considera- 
tion, that  the  only  words  employed  in  the 
funding  laws  otlS74and  1875  with  regard  to 
the  po  wers  or  the  organization  of  the  board 
are  "that  the  parties  designated  in  the 
foregoing  section  shall  constitute  a  board 
of  liquidation. "  In  the  case  last  referred 
to,  the  court  said  of  the  statute  considered 
that  the  act  wblcb  the  members  of  the 
board  were  required  to  do  was  not  mlnis- 
twlal.and  from  its  very  nature  Involved  a 
discretion  In  them  in  regard  to  the  manner 
of  doing  it.  State  v.  Board,  Id.  388.  The 
same  rule  of  Interpretation  is  applicable 
to  the  respondent  board  under  the  law  of 
1874.  This  seemed  to  be  the  view  enter- 
tained of  It  by  our  immediate  predeces- 
sors, who.  In  considering  an  application 
tor  mandamus  to  the  respondent  board, 
said :  "  The  writ  is  never  granted  in  doub  t- 
ful  cases. "  To  warrant  the  relief,  the  re- 
lator must  have  a  clear  and  legal  right  to 
the  performance  of  a  particular  act,  or  the 
fulfillment  of  a  particular  duty,  at  the 
heuids  of  the  respondent ;  and  this  right 
must  be  a  complete,  and  not  merely  an  in- 
choate, right.  Ulgh,  Ext.  Bern.  §7etseq. 
"To  justify  the  issuance  of  the  writ  in  this 
ease,  the  relator  must  have  a  present  and 
perfect  right  to  have  the  bonds  presented 
by  him  funded;  and  it  must  be  the  respond- 
ent's duty  to  fund  them, — a  duty,  the 
performance  of  which  is  not  discretion- 
ary on  the  one  hand,  a  rfght  which  is  not 
inclioate  and  imperfect  on  the  other." 
State  V.  Board,  29  La.  Ann.  284. 

Counsel  for  relators  cite  with  i-eliance  an 
opinion  of  the  Indiana  supreme  court 
which  says :  "  But  the  question  whether  a 
mandate  will  lie  against  the  governor  to 
enforce  the  performance  of  an  executive 
duty  does  not  arise  In  this  case.  The  duty 
of  the  governor.  In  connection  with  the 
other  officers  named  in  the  act,  is  not  exeo- 
cutlve.  The  executive  powerof  thestate  is 
vested  solely  in  the  governor.  Const,  art. 
6,  9  1.  Any  power  or  authority  vested  by 
lesrislatlon  in  the  governor  together  with 
other  officers  or  persons,  in  which  they  are 
to  have  an  equal  voice  with  him, cannot  be 
executive,  as  he  alone  is  vested  with  the 
executive  power  of  the  state.  Any  duty 
which  he  is  by  law  required  to  perform  in 
connection  with  others.  In  which  they  have 


an  equal  voice  with  him,  can  in  no  sense  be 
said  to  be  an  executive  duty.  The  govern- 
or and  the  other  officers  named  in  the  act 
may  well  be  regarded  as  constituting  a 
board  orgaulEed  by  the  legislature  for  the 
performance  of  certain  duties,  and  a  man- 
date will  lie  against  them  to  enforce  the 
performance  of  the  duties  prescribed." 
Gray  v.  State,  72  Ind.  678.  But  that  opin- 
ion is  not  applicable  here.for  two  reasons: 
(1)  Because  "the  executive  power  of  the 
state"  of  Lousiana  is  not  exclusively 
vested  in  the  governor,— only  "the  sn- 
preme  executive  power;"  (2)  because  "the 
other  officers  named  "  in  the  funding  stat- 
utes of  1874  are  themselves  members  of  the 
executive  department  of  the  state  govern- 
ment. Hence  this  is  not  a  case  where  the 
governor  is  merely  designated  as  ex  vir- 
tute  ottctt,  a  member  of  the  board,  in  con- 
nectlon  with  certain  other  persons,  which 
Is  chargeH  with  the  performance  of  certain 
designated  ministerial  duties.  On  the  con- 
trary the  law  declares  that "  the  governor, 
lieutenant  governor,  auditor,  treasurer, 
secretary  of  state,  and  speaker  of  the 
house  of  representatives  shall  constitute 
a  board  of  liquidation."  Such  officers 
have  acted ;  and  when  their  terms  of  offico 
have,  from  time  to  time,  expired,  their 
successors  In  office  have  taken  their  places 
In  the  board  of  liquidation  without  any 
formal  reappointment  or  investiture  with 
any  insignia  of  office  as  such.  The  board 
is  a  continuing  one,  only  subject  to  leg:is- 
lative  recall. 

There  are  many  cases  In  which  the 
courts  of  different  states  have  held  tha^ 
mandamus  will  go  to  the  chief  executive 
office  of  the  state  but  for  the  perform  anc* 
only  of  specific  ministerial  duties.  Of  that 
class  we  cite  the  following,  viz.:  Bonnei 
V.  State,  7  Ga.  481 ;  State  v.  Chase,  6  Ohie 
St.  528,7  Ohio  St.  872;  Attorney  General  y. 
Barstow,  4  Wis.  567;  Gotten  v.  Ellis,  7 
Jones,  (N.  C.)  545;  State  v.  Blasdel,  4  Nev. 
241;  State  v.  KIrkwood,  14  Iowa,  162- 
Harpending  v.  Halgh  t,  39  Cal.  189 ;  McCaO' 
ley  V.  Brooks,  16 Cal.  11;  Mlddleton  v.  Low, 
SO  Cal.  596;  Stuart  v.  fialght,  39  Cal.  87; 
Chamberlain  v.  Sibley,  4  Minn.  812,  (Gil. 
228:)  Magruder  v.  Swann,  25  Md.  178; 
Groome  v.  Gwlnn,  43  Md.  672;  Railroad  v. 
Moore,  36  Ala.  382;  Governor  v.  Nelson,  6 
Ind.  496;  Baker  v.  Kirk,  33  Ind.  617; 
Chumasero  v.  Potts,  2  Mont.  242.  We  cite 
these  merely  for  the  purpose  of  showing 
that  in  a  variety  of  cases,  and  In  different 
courts  of  thecountry,  mandamus  has  gone 
to  the  chief  executive  officer  only  when  the 
law  bad  imposed  on  him,  either  alone  or 
In  connection  with  other  persons,  the  per- 
formance of  specific  ministerial  functions, 
superadded  to  those  devolving  upon  him 
under  the  constitution  and  general  laws 
of  the  state.  But  even  on  this  question 
there  are  quite  as  many,  and  quite  as  re- 
spectable, authorities  which  express  a  con- 
trary view;  and  In  the  following  cases  It 
has  been  held  in  no  case  will  the  writ  o( 
mandamus  lie  to  the  chief  executive  of  the 
state:  People  v.  Hatch,  33  HI.  9;  State  v. 
Deslonde,  27  La.  Ann.  71 ;  State  v.  Dike,  20 
Minn.  863,  (Gil.  814;)  Railroad  Co.  v.  Ran- 
dolph, 24  Tex.  387 ;  Bledsoe  v.  Railroad  Co., 
40  Tex.  537;  Railroad  Co.  v.  Gross,  47  Tex. 
428;  Chalk  v.  Darden,  Id.  438.    In  the  fol- 
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lowing  caseB,  doubt  Is  expressed  as  to  the 
allowance  of  the  writ,  and  limiting  its  em- 
ployment to  extreme  cases:  Hawkins  v. 
Governor,  1  Ark.  570;  State  v.  Drew,  17 
Fla.  67;  Low  v.  Towns,  8  Ga.  860;  People 
V.  Bls83ll,  19  HI.  220;  People  v.  Yates,  40 
III.  126;  In  re  Dennett,  32  Me.  508;  People 
V.  Governor,  29  Mich.  320;  Elce  v.  Austin, 
19  Minn.  103,  (Gil.  74;)  Railroad  Co.  v.  De 
GraH,  27  Minn.  1,  6  N.  W.  Rep.  34] ;  Rail- 
road Co.  v.  liowry,  61  Miss.  102;  State  v. 
Governor,  89  Mo.  389;  State  v.  Govern- 
or. 25  N.  J.  Law, 831;  Hartranffs  Appeal, 
85  Pa.  St. 433;  Mauranv.Smitli,  8  R.L195; 
Turnpike  Co.  v.  Brown,  8  Baxt.  490. 

This  extensive  examination  of,  and  re- 
search into,  adjudicated  cases,  has  satis- 
fled  us  of  the  correctness  of  the  general 
proposition  that  whenever,  by  the  consti- 
tution and  laws  of  a  state,  officers  of  the 
executive  branch  of  the  government  are 
vested  with  discretionary  functidns  In  the 
performance  of  civil  duties,  or  political 
powers  and  responsibilities  are  devolved 
upon  them, they  are  not  amenable  to  Judi- 
cial process,  bat  that  their  acts  are  only 
examinable  politically.  From  this  propo- 
sition the  supplemental  one  may  be  de- 
duced that  when  such  duties  and  powers 
devolve  upon  the  executive  branch  or  de- 
partment of  the  state  government  as  a 
whole,  as  in  this  case,  the  members  of  the 
board  thus  constituted  are  likewise  ex- 
empt from  Judicial  control ;  and  notwith- 
standing that  some  of  the  officers,  respect- 
ively, are  subject  to  Judicial  control,  and 
can  be  coerced  by  mandamus  to  act,  and  to 
perform  "their  ordinary  official  duties." 
Such  Is  the  purport  of  U.  S.  v.  Black,  128 
U.  S.  40.  9Sup.  Ct.  Rep.  12;  Kendall  v.  U. 
S..  12  Pet.  524;  U.  S.  v.  Schurz,  102  U.  S. 
878;  Decatur  v.  Paulding,  14  Pet.  407. 

On  reason  and  authority,  we  think  the 
Judgment  should  be  reveraeid.  It  is  there- 
fore ordered  and  decreed  that  the  Judg- 
ment appealed  from  be  reversed ;  and  It  Is 
farther  ordered  that  a  peremptory  maa- 
liamua  be  refused,  at  relators'  cost  in  both 
courts. 

Mr.  Justice  Breaux,  not  being  a  mem- 
ber of  the  court  when  this  case  was  ar- 
gued and  submitted,  takes  do  part. 

(11  La.  Ann.  6»)  

Wilson  Sewino-Mach.  Co.  y.  Southern 
Exp.  Co. 


(Suprenw  Court  of  Loniiglcma. 
42  La.  Ann.) 


May  6,  1880. 


Estoppel  is  Fi.i8. 
An  equitable  estoppel  arises  when  one  party 
to  an  action  has,  by  bis  faulty  and  negligent  con- 
dnct,  indoced  bis  adversary,  from  whom  he  claims 
a  loss,  to  omit  some  act  which,  but  for  said  fault 
and  negligence,  he  would  have  done,  and  which, 
if  done,  might  have  prevented  the  loss. 
(SyllabuB  by  the  Court.) 

Rice  &  Armatrong,  for  appellant.  Long 
&  BlaSr,  for  appellee. 

Fbnneb,  J.  Appeal  from  the  civil  dis- 
trict court  for  .the  parish  of  Orleans.  The 
statement  of  the  case  made  by  the  district 
Judge  in  his  reasons  for  Judgment  la  so 
full,  and  so  perfectly  correct,  that  we 
adopt  It. 

"Plaintiff  sues  the  defendant  for  dam- 


ages suffered  by  the  non-delivery  of  three 
packages  containing  promissory  notes 
valued  at  f3,164.80  to  the  consignee,  S.  B. 
Klrby&Co.,  Little  Ruck,  Ark.  The  evi- 
dence proves  the  following  substantial 
facts :  On  October  1, 1888,  the  plaintiff  de- 
livered to  Adams  Express  Company  at 
Chicago  a  package  of  promissory  notes  of 
the  face  value  of  f2,84H.58,  addressed,  and 
to  be  delivered,  to  S.  B.  Klrhy  &  Co.,  at 
Little  Rock,  Ark.  Around  the  package, 
and  inclosed  in  a  sealed  envelope  delivered 
to  the  express  company,  was  a  list  of  the 
notes,  and  a  receipt  to  be  signed  by  the 
consignee.  Accompanying  the  package 
was  also  a  letter  of  Instructions  addressed 
to  the  express  company  at  Little  Rock, 
Ark.  It  instructed  the  company,  upon  re- 
ceipt of  the  package,  to  deliver  to  S.  B. 
Kirby  &  Co.,  when  they  had  compared  the 
notes  with  the  list  in  the  receipt,  and 
signed  the  receipt.  It  also  instructed  the 
expi-ess  company  to  return  the  receipt  giv- 
en by  Kirby  &  Co.  to  plaintiffs.  The  ex- 
press company  received  the  package, 
agreed  to  deliver  the  same  for  a  charge  of 
fifty  cents,  signed  the  usual  receipt,  which 
Contained,  in  printed  letters,  a  special  con- 
tract limiting  their  liability  for  loss  or 
damage  unless  claim  therefor  be  made 
within  thirty  days  after  date  of  shipment, 
and  to  the  extent  only  Of  fifty  dollars,  un- 
less a  greater  valuation  should  be  given 
by  the  shipper  at  the  time  of  shipment. 
This  contract  inui-ed  to  the  benefit  of  the 
connecting  carrier.  The  defendant,  the 
Southern  Express  Company,  received  this 
package  from  the  Adams  Express  Compa- 
ny at  St.  Louis,  and  carried  to  its  desti- 
nation,—Little  Rock,  Ark.  It  wasreceived 
by  the  express  agent  at  Little  Rock, 
(Jeorge  T.  McFadden,  on  October  3,  1883. 
The  firm  of  8.  B.  Kirby  &  Co.  was  com- 
I>08ed  of  Samuel  B.  Kirby  and  Logan  H. 
Roots.  Kirby  was  the  managing  mem- 
ber of  the  firm.  The  agent  sent  the  pack- 
age to  the  firm,  and  Kirby  stated  that  the 
Wilson  Sewing-Machine  Company  had 
made  a  mistake  in  sending  the  package  to 
S.  B.  Kirby  &  Co.,  and  that  it  should  have 
been  sent  to  him  individually.  The  agent 
answered  that'  the  package  was  sent  to  S. 
B.  Kirby  &  Co.,  that  they  were  the  proper 
parties  to  deliver  it  to,  and  that  his  receipt 
was  good.  Thereupon  Kirby  opened  the 
package,  took  out  the  notes  and  list,  com- 
pareil  the  same,  and  then  signed  the  re- 
ceipt, 'S.  B.  KiRBT.'  The  agent  then 
placed  the  receipt  and  the  original  letter 
of  Instructions  In  a  sealed  envelope, 
marked,  'Receipt  of  S.  B.  Kirby  &  Co.,* 
and  addressed  to  the  Wilson  Sewing-Mn- 
cblne  Company.  Chicago,  and  forwarded 
the  same  on  October  4, 1883.  It  was  re- 
ceived by  plaintiff  about  October  6, 1883. 
On  October  19, 1883,  plaintiff  delivered  an- 
other package  of  notes,  face  value  $2,860.44, 
addressed  to  S.  B.  Kirby  &  Co.,  with  a  like 
list,  receipt,  and  letter  of  instructions. 
The  express  company  entered  into  a  like 
contract,  with  the  exception  of  limiting 
its  liability  to  the  sum  of  fifty  dollars. 
This  package  was  received  by  the  agent 
of  the  Southern  Express  Company,  at  Lit- 
tle Rock,  and  delivered  by  him  on  October 
24, 1883,  to  S.  B.  Kirby.  Kirby  and  the 
agent  made,  in  substance,  the  same  state- 
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menta.  Klrby  signed  the  receipt,  'S.  B. 
KiRBT  ;*  and  the  receipt,  llet,  and  letter  o! 
mstractloDB  were  in  like  manner  sent  to 
the  plalntlffB  at  Chicago.  They  were  re- 
ceived by  plaintiffs  about  October  26, 1883. 
On  DeceniberlO,  1883,  plaintlffB  delivered  to 
the  Adams  Express  Company  another 
package  ot  notes,  addressed  '8.  B.  Klrby 
&  Co.,' tace  value  f 88.45;  and  they  wei-e 
delivered,  received,  and  receipt  signed  and 
retamed.  In  like  manner.  The  last  receipt 
was  returned  December  18,  and  received 
by  plaintiffs  about  December  20,  1883. 
These  notes  were  secured  by  pledge  on 
Bewlng-machlnes  sold  to  the  signers  there- 
of. They  were  held  by  plaintiffs  as  collat- 
erals to  secnre  an  indebtedness  due  them. 
They  were  sent  to  S.  B.  Klrby  &  Co.  for 
collection.  Plaintiff  demanded  ot  S  B. 
Klrby  &  Co.  the  return  of  the  notes.  On 
January  15,  1884,  S.  B.  Klrby  &  Co.,  In 
answer  to  the  demand,  denied  that  they 
had  ever  received  the  notes,  and  refused  to 
return  them.  On  the  17th  day  of  October, 
1884,  plaintiffs  obtained  Judgment  in  the 
United  States  circuit  court  at  Little  Rock, 
Ark.,  for  f3,164.80,  against  S.  B.  Klrby,  on 
the  debt  due,  for  which  the  notes  herein 
mentioned  were  given  as  collateral.  The 
Jndgment  was  not  realized,  as  Klrby  was 
then  insolvent.  On  the  9th  of  July,  1885, 
plaintiffs  sued  the  Adams  Express  Compa- 
ny tor  $10,000  damages  sustained  by  the 
loss  of  the  said  three  packages  of  notes. 
They  also  sued  S.  B.  Klrby  &  Co.  In  Chica- 
go. In  both  suits.  Judgment  was  rendered 
In  favor  of  defendants.  On  the  15th  day 
of  June,  1885,  eighteen  months  after  the  de- 
livery of  the  notes,  a  demand  for  their  re- 
turn, or  value  thereof,  was  made  upon  the 
defendant,  the  Southern  Express  Compa- 
ny. On  Apiil  23i  1888,  this  suit  was  filed. 
S.  B.  Klrby  is  not  insolvent;  and  the 
notes,  under  the  laws  of  the  state  of  Ar- 
kansas, were  prescribed  when  this  suit  was 
filed." 

Defendant  sets  out  several  defenses  aris- 
ing oat  ot  the  conditions  expressed  in  its 
contract,  and  also  pleads  estoppel.  The 
estoppel,  which  was  sustained  by  thejudge 
a  quo,  appears  to  us  to  be  so  clearly  well 
founded  that  we  find  It  unnecessary  to 
consider  any  other  defenses.  We  are  deal- 
ing with  no  gross  misconduct  on  the  part 
of  defendant.  The  main  function  otthe 
express  company  is  to  make  safe  carriage 
of  things  Intrusted  to  it  to  their  destina- 
tion, and  thereto  make  delivery  to  one 
authorized  to  receive  It.  Here  the  express 
company's  agent  delivered  the  thing  at 
the  proper  place,  and  into  the  hands  of 
the  proper  person,  viz.,  at  the  office  ot  S. 
B.  Klrby  &  Co.,  Into  the  hands  ot  the 
managing  partner  otthe  firm,  S.  B.  Klr- 
by. The  only  error  committed  was  In  ac- 
cepting a  receipt  signed  by  S.  B.  Klrby  in- 
stead of  S.  B.  Klrby  &  Co.  The  agent  evi- 
dently thought  that  the  duty  of  the  ex- 
press company  was  fully  discharged  by 
such  proper  delivery;  and,  if  the  receipt 
taken  proved  the  fact  ot  delivery,  It  mat- 
tered not  whether  S.  B.  Klrby,  who  was 
authorized  to  receive  It,  signed  the  receipt 
In  his  own  or  in  the  firm's  name.  However 
this  may  be,  he  Immediately  complied  with 
the  direction  contained  In  plaintiff's  letter 
of  Instructions  by  returning  to  plaintiff 


the  receipt  taken.  The  express  company 
thus  Informed  the  plaintiff  exactly  what 
had  been  done.  If  the  plaintiff  was  dis- 
satisfied with  the  manner  in  which  Its 
trust  had  been  executed.  Its  duty  was 
plain  immediately  to  dlsafl[lrm  it,  and  to 
notify  defendant.  Nu  such  disaffirmance 
was  made.  On  the  contrary,  plalntlfi 
shipped  a  second  package,  with  similar  In- 
strvctlons,  which  were  executed  by  taking 
and  returning  a  similar  receipt ;  and  this 
was  followed  by  a  third  consignment  exe- 
cuted In  the  same  way.  These  several 
transactions  took  place  In  October  and 
December.  1883.  It  is  admitted  that  the 
receipts  returned  wore  all  promptly  re- 
ceived by  plaintiff.  No  notice  of  disavow- 
al was  given  to  defendant  until  June,  1885. 
Defendant  had  a  right,  conciusl-vely,  to 
presume  that  its  action,  thus  fully  com- 
municated to  Its  principal,  was  ratified  by 
the  latter.  The  only  excuse  of  plaintiff  Is 
the  pretense  that  it  never  looked  at  tne  re- 
ceipts. If  so,  this  was  gross  fault  and  neg- 
ligence on  Its  part.  It  was  more  than 
doubtful,  In  point  of  law,  whether  It  can 
be  heard  to  set  up  such  fault  as  a  ground 
of  excusing  Its  gross  dereliction  of  dnty  to 
defendant.  Bank  v.  Morgan,  117  U.S.  108, 
6  Sup.  Ct.  Rep.  657,  and  numerous  author- 
ities thereclted.  But  It  is  very  clear  that  It 
bad  full  knowledge  of  the  receipts  at  least 
one  year  before  It  ever  made  any  complaint 
to  the  express  company.  Instead  of  disaf- 
firming these,  it  seems  to  have  adopted 
them,  and  actually  brought  suit  and  i-e- 
covered  judgment  against  S.  B.  Klrby  in 
October,  1884;  and  yet  no  notice  of  any 
claim  against  defendant  was  given  until 
eight  months  more  had  elapsed.  If  plain- 
tiff had  promptly  notified  the  express 
company  of  its  repudiation  of  the  latter's 
conduct  when  the  receipts  were  returned, 
there  is  little  doubt  that  the  defendant 
could  have  protected  Itself  against  loss  by 
proper  proceedings  against  Klrby.  Even 
If  the  notice  had  been  given  in  January, 
1884,  when  the  letter  of  Roots,  the  other 
member  of  S.  B.  Klrby  &  Co.,  distinctly 
Informed  plaintiff  that  the  receipts  had 
been  signed  by  S.  B.  Klrby.  individually, 
defendant  might  still  have  found  means  of 
protection.  It, was  a  condition  precedent 
to  any  claim  against  defendant  that  plain- 
tiff should  have  given  such  notice.  nn-J  ««. 
cured  to  defendant  the  opportunity  of  >v 
bourse  against  Klrby.  As  was  sain  byth<« 
supreme  court  of  the  United  States  in  a& 
analogous  case :  "  If  the  depositor  was 
guilty  of  negligence  In  not  discovering 
and  giving  notice  of  the  fraud  of  his  clerk, 
then  the  bank  was  thereby  prejudiced,  be- 
cause It  was  prevented  from  taking  steps, 
by  the  arrest  of  the  criminal,  or  by  an  at- 
tachment ot  his  property,  or  other  form 
ot  proceeding,  to  compel  restitution.  It 
la  not  necessary  that  it  should  be  made  to 
appear  by  evidence  that  benefit  would  cer- 
tainly have  accrued  to  the  bank  from  an 
attempt  to  secure  payment  from  the  crim- 
inal. *  *  *  As  the  right  to  seek  and 
compel  restoration  •  •  •  from  the  per- 
son committing  the  forgeries  was  In  itself 
a  valuable  one,  it  is  enfflclent  If  It  appears 
that  the  bank,  by  reason  of  the  negligence 
ot  the  depositor,  was  prevented  from 
promptly,  and  it  may  be  effectually,  exer- 
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ciBlng  it."  Bank  v.  Morgan.  117  U.  S.  108, 
6  Sup.  Ct.  Rep.  657.  The  foregoing  doc- 
trine is  fully  applicable  here,  and  sanctions 
theformulatlon  of  the  doctrine  of  estoppel, 
anstained  by  nniversal  Jurisprudence,  to 
the  effect  that  an  equitable  estoppel  arises 
when  a  party  to  an  action  has  by  his 
faulty  and  negligent  conduct  Induced  his 
adversary  either  to  do  or  to  omit  some  act 
or  acts,  by  means  of  which  the  loss  wjilch 
is  claimed  against  him  might  have  been 
averted.  6  Wait,  Act.  &  Det.  681,  683,  686, 
and  authorities  there  cited. 

The  authorities  relied  on  by  plaintiff  to 
the  effect  that  there  Is  no  estoppel  when 
the  party  pleading  it  knew,  or  ought  to 
have  known,  the  facts  on  which  the  estop- 
pel is  founded,  are  sound, but  totally  inap- 
plicable. The  vital  fact  upon  which  this 
estoppel  is  founded,  and  which  the  defend- 
ant did  not  know,  is  the  tact  that  plaintiff 
disaffirmed,  and  claimed  to  bold  defendant 
responsible  therefor.  Plaintiff's  conduct 
and  silence  authorized  defendant  to  assume 
that  its  action  was  approved,  and  Induced 
ft  to  omit  taking  those  steps  to  avoid  the 
loss  which  it  would  hare  taken  but  for 
plaintiff's  culpable  fault  and  negligence  in 
failing  to  give  any  notice  of  its  complaint. 

Judgment  affirmed. 


(42  La.  Ann.  760) 

Wabb  y.  Morbib. 


{Supreme  Court 


iMUitiana. 
La.  Ann.) 


Jane  11,  1890. 


Apnux<— AsijnMinGmT-^ijDOiaiTfr—  Kxnounox. 
The  defendant  baring  anthorlaed  hl«  attor- 
ney to  abandon  tbe  appeal  u  he  thought  that  the 


indgment  would  be  amrmed;  the  attorney  haying 
informed  him  that  in  taia  judgment  such  would  be 
the  result;  and  having  abandoned  tbe  appeal,  not 


having  executed  a  bond  or  taken  np  the  case  on 
appeal;  the  counsel  representing  the  plain tlfF  hav- 
ing been  informed  by  the  counsel  representing  the 
defendant,  at  the  time,  that  the  appe^  had  heen 
abandoned,  and  the  judgment  acquiesced  In;  tbe 
property  to  recover  which  a  petitory  action  had 
been  bronght  having  been  delivered  to  plaintiff  by 
defendant's  counsel,  and  the  defendant  never  hav^ 
ing  objected  to  the  change  of  posseesion ;  rents  due 
on  the  places  at  the  time  judgment  was  obtained 
having  been  paid  to  plaintiff  by  defendant's  lessee, 
in  accordance  with  tbe  direction  of  defendant's 
agent:  held,  that  there  was  acquiescence,  and  that 
the  judgment  has  been  executed,  and  the  right  of 
appeal  Is  lost. 
ISuUabu*  by  the  Omiirt.) 

Appeal  from  district  coart,  parish  of 
Morehouse. 

Boatner  A  Bostuer,  (or  appellant.  Bna- 
atgr  <ft  N&tt,  for  appellee. 

Bkeaux,  J.  On  motion  to  dismiss  tbe 
appeal  on  tbe  ground  of  acquiescence.  On 
tbe  19th  day  of  May,  18S7,  defendant's 
counsel  applied  for  an  order  of  devolutive 
appeal,  which  was  granted,  returnable  to 
this  court  on  the  first  Monday  In  June,  1887. 
The  appeal  was  not  completed.  In  May, 
1888,  the  first  counsel  employed  in  tbe  case 
being  no  longer  employed,  other  counsel 
presented  a  petition  of  appeal  from  the 
Judgment,  in  which  it  was  alleged  that  tbe 
first  appeal  had  not  been  periected  by  giv- 
ing bond  and  filing  the  transcript.  This 
appeal  was  made  returnable  to  this  court 
on  the  first  Monday  of  June,  1887.  A  mo- 
tion to  dismiss  was  filed,  on  the  ground 


that  the  defendant  (appellant)  has  acqui- 
esced in  the  judgment.  In  support  of  this 
motion,  a  letter  of  the  defendant  to  his  at- 
torney, dated  the  SOtfa  May,  1887,  was  filed : 
also  tbe  affidavit  of  the  attorney  who  rep- 
resented the  defendant  in  1887.  There  was 
also  filed  an  affidavit  of  defendant's  agent. 
This  evidence  received  tbe  attention  of  this 
court  at  the  time  tbe  case  was  submitted. 
In  June  last.  With  reference  to  the  acqui- 
escence and  voluntary  execution  of  the 
Judgment  alleged,  it  was  held  that,  unless 
the  affidavits  were  rebutted  or  conclusively 
explained,  "it  seemed  clear  that  appellant 
had  lost  his  right  of  appeal."  The  case 
was  remanded  to  tbe  lower  court,  with 
Instructions  to  the  Judge  to  hear  evidence 
on  the  questions  of  abandonment  and  ac- 
quiescence re/ non.  Thecourt's  decree  hav- 
ing been  complied  with,  the  questions  are 
before  us  for  our  decision.  In  1887  there  were 
two  suits  pendingbeforetheconrta^uA, — 
the  first  entitled  H.  Ware  &  Son  v.  N.  S. 
Oreenwood.  instituted  to  reinstate  a  lost 
deed;  the  other,  entitled  H.  Ware  v.  A. 
M.  Morris,  was  a  petitory  action.  In 
tbe  former  case  the  plea  of  res  adJadlcatA 
had  been  filed.  It  was  overruled  on  the 
18th  May,  1887.  The  day  after,  judgment 
on  the  merits  was  rendered  in  favor  of  tiie 
plaintiff.  In  the  other  case,  that  of  Ware 
r.  A.  M.  Morris,— part  of  tbe  same  Iltiga. 
tion,— Judgment  was  rendered  in  favor  o( 
the  plaintiff  on  the  2Sd  day  of  May,  1889. 
Tbe  counsel  who  represented  the  defend- 
ant at  tne  time  wrote  to  him  about  these 
suits,  (in  both  he  represented  him.)  Tbe 
former  is  ancillary  to  the  latter.  Thrae 
can  be  no  question  that  the  letter  written 
by  tbe  counsel  was  dated  tbe  24th  day  of 
May,  1887,  tbe  day  after  the  Judgment  bad 
been  rendered. 

The  defendant  testifies  that  he  was  ad- 
vised that  the  plea  of  na  adjudleata  had 
been  overruled,  but  that  he  did  not  receive 
any  notice,  or  the  least  information,  af t« 
tbe  Judgment  on  the  merits  had  become 
final.  'The  testimony  of  the  attorney  who 
at  the  time  represented  the  defendant  in 
these  cases  is  different.  He  states:  "I 
wrote  N.  S.  Greenwood,  about  tbe  date  of 
the  Judgment,  one  or  more  letters,  stating 
the  BtBtuB  of  tbe  case."  "My  tetter  to 
Greenwood  was  written  after  final  Jadg- 
ment."  To  tbe  best  of  his  recollection,  he 
wrote  full  particulars,  he  says.  In  his 
answer  to  the  letter  of  May  24th  the  de- 
fendant expresses  disappointment  at  the 
result  of  his  suit,  and  leaves  it  to  bis  attor- 
ney to  appeal  or  not.  The  attorney  test! 
fles  that  be  bad  informed  the  defendant  of 
the  hopelessness  of  his  case  on  appeal.  He 
bad  received  tbe  Information,  for  he  writes 
in  this  letter  that  "it  seems  that  yon 
have  no  hope  that  the  Judgment  can  be  re- 
versed." Thus  informed,  he  nevertheless 
wrote  to  him,  and  requested  him  not  to 
appeal,  "  if  you  think  there  is  no  chance  to 
reverse. " 

It  is  contended  that  tbe  letter  from  tbe 
attorney  was  written  immediately  after 
the  plea  of  tea  adjudicata  had  been  over- 
ruled, and  not  after  Judgiuent  on  the  mer- 
its; that  Inconsequence  he  could  not  be 
held  to  have  acquiesced  in  a  Judgment  re- 
specting which  he  had  not  been  Informed. 
The  facts  disclosed  in  tbe  note  of  evldeno* 
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preclude  as  trom  reaching  the  conclnslon 
that  the  directions  given  and  the  atate- 
menta  made  were  not  preceded  by  the 
least  knowledge  on  the  part  ol  the  defend* 
ant  that  a  Judgment  against  him  had  been 
rendered.  The  attorney  at  the  time  em- 
ployed declares:  "I  had  no  hope  of  gain- 
ing the  case  on  appeal,  and  it  is  my  recol- 
lection that,  npon  the  receipt  ot  the  letter 
leaving  the  matter  to  my  Judgment,  I  act- 
ed as  I  thought  to  the  best  Interest  of  my 
client,  and  did  not  carry  the  appeal  up. " 

The  agent  of  the  defendant,  after  having 
consulted  this  attorney,  directed  the  lessee 
of  the  defendant  to  pay  the  rental  to  plain- 
tiff's counsel.  In  accordance  with  this  di- 
rection, the  rental  of  the  plarr-  for  1887, 
1888,  and  1889.  were  «aid  to  him.  The  then 
attorney  and  the  agent  ot  the  defendant, 
together,  delivered  the  property  to  plaln- 
tlff'scounsel.  Not  the  least  objection  was 
made.  The  property  was  sold.  The  sale 
was  made  after  the  counsel  fur  the  defend- 
ant had  abandoned  the  appeal,  and  had  in- 
formed the  plaintiff  that  be  did  not  Intend 
to  appeal.  The  defendant  authorized  the 
abandonment  of  an  appeal.  Those  au- 
thorised have  acted  upon  this  authorlxa- 
tton.  The  rights  resulting  are  falta  accom- 
plia, — a  condition  which  commenced  under 
defendant's  direction,  and  has  become  bind- 
ing and  irrevocable  by  his  acquiescence. 
The  attorney  has  acted  within  the  scope  of 
his  letter.  His  acts  have  not  been  repudi- 
ated, and  therefore  bind  the  principal. 
The  taxes  assessed  in  1887  were  not  paid 
by  the  defendant.  The  property  has  been 
assessed  in  the  name  of  those  to  whom 
plaintiff  sold.  The  defendant  has  not 
given  himself  the  least  concern  about  the 
assessment  or  the  taxes. 

The  special  agent  testifies  that  he  waa 
agent  of  the  defendant  for  the  years  1885, 
1886,  and  1887,  and  In  that  capacity  leased 
the  property  involved  in  this  litigation, 
and  remitted  the  rents  to  bim  for  all  these 
years  except  the  year  1887.  The  principal 
never  called  on  him  for  the  rental  of  this 
year  nor  of  subsequent  years.  He  surely 
knew  that  this  rent  had  been  collected  and 
the  disposition  made  of  the  amount.  The 
agent  testified  that  he  wrote  to  him  on  the 
subject,  and  it  is  not  made  evident  that 
the  information  has  not  been  received. 
There  is  acquiescence;  the  judgment  has 
been  execated,  and  the  right  of  appeal  is 
lost.  Thn  motion  is  granted,  and  the  ap- 
peal is  dismissed. 

Jodgment  affirmed. 


(41  lia.  Ann.  78B)         ~~"~" 

Btatb  r.  St.  Ci^aib  at  at, 

ISuvrane  Court  of  Lmiltiana.   Jane  11, 18M. 
42  La.  Ann.) 

OsntniAii  Law— FoBMSB  Jkopabdt — Bubgi.abt— 
IiABOBirr— Vbrdiot. 
The  defendants  were  jointly  indicted  for 
burglary  and  l«roeny,  in  a  single  aovnt.  The  case 
went  to  a  Jniy,  who  tetnmed  a  verdict  finding 
them  gnll^  of  Isroeny.  The  Judge  directed  the 
clerk  not  to  file  the  verdict,  and  reqaested  the  Jnry 
to  return,  and  consider  the  case  again,  and  find  a 
verdict  according  to  the  iDstructions  given  them ; 
at  the  same  time  reminding  them  that  the  conrt 
bad  not  snbmitted  to  thmn,  for  their  finding. 
Whether  the  defendants  were  guilty  of  larceny  or 
not,  ■■  an  independent  offense,  and  that  their  find- 
ing was  not  responsive.    Therenpon,  the  Jury  fait 


ing  to  agree  upon  a  verdict,  they  were  discharged, 
ana  a  new  Jnry  were  Impaneled.  1^  whom  a  ver- 
dict of  gnilty  of  burglary  and  ui«eny  was  ren- 
dered. Held,  that  the  verdict  of  the  Jury  first 
rendered  was  legal  and  valid,  and  the  defendants 
could  not  be  again  pat  in  Jeopardy  by  a  new  trial 
under  the  same  indletment.  iTnder  this  state  of 
f acts^  defendants'  plea  of  autr^oU  eonviot  of  lar- 
ceny, and  aiUr^ola  aoquU  of  bnrglaiy,  should 
have  been  sastsined. 
(SyUobtw  try  the  Court.) 

Appeal  from  district  court,  parish  of 
Caddo. 

Bob.  J.  Looney,  for  appellants.  J.  Heniy 
Shepherd,  for  the  State. 

Wateins,  J.  The  indictmentis  (or  burg- 
lary and  larceny,  in  a  single  count.  The 
case  went  to  a  Jury,  who  returned  a  ver- 
dict finding  the  defendants  guilty  of  lar- 
ceny, which  was  read  by  the  clerk,  who 
was  immediately  instructed  by  the  court 
not  to  record  the  same  as  a  verdict,  and 
the  Jury  were  directed  to  retire,  and  "find 
a  verdict  according  to  the  instructions 
given  to  them;"  the  coart  at  the  same 
time  reminding  them  that  it  "had  not  sub- 
mitted to  them  for  their  finding  whether 
the  defendants  were  guilty  of  larceny  or 
not  as  an  independent  offense,  and  their 
finding  was  not  responsive. "  The  Jury  re- 
tired, and  again  considered  the  case,  with- 
out arriving  at  any  conclusion,  and  on  the 
following  day  the  Judge  discharged  them 
ex  propria  motn.  Three  days  later  the 
cause  was  reassigned  for  trial,  but,  before 
the  Jury  were  impaneled,  counsel  for  the 
accused  filed  several  pleas  in  bar  to  a  fur- 
ther prosecution  under  the  indictment, 
vis. :  (1)  Once  in  Jeopardy  by  the  trial  Just 
adverted  to;  (2)  autre fola  eoavkt  of  the 
crime  of  petit  larceny ;  (3)  antretola  acquit 
of  the  crime  ot  burglary.  To  these  pleas 
the  district  attorney  filed  a  demurrer,  to 
the  effect  that  the  matters  were  insuffi- 
cient in  law  to  bar  a  further  prosecution. 
This  demurrer  was  sustained  by  the  trial 
Jodge,  the  pleas  in  bar  were  overruled  by 
him,  and  the  accused  were  tried  and  found 
guilty  of  burglary  and  larceny.  Counsel 
retained  a  bill  of  exceptions  to  the  Judge's 
ruling,  and  after  the  trial  filed  a  motion 
In  arrest  ot  Judgment,  substantially  on  th« 
same  grounds  as  those  stated  In  the  pleas 
in  bar,  and  it  was  also  overruled. 

On  this  state  of  the  record,  the  question 
for  decision  is  whether  the  finding  of  the 
first  Jury  was  or  not  a  valid  verdict,— 
such  a  one  as  the  court  was  bound  to  ac- 
cept at  their  hands ;  or  had  l^e  Judge  the 
right  to  instruct  the  cleric  not  to  record 
the  one  tendered  as  a  verdict,  and  direct 
the  Jury  to  retire  and  consider  the  case 
again,  and  find  such  a  verdict  as  would 
conform  to  the  instructions  given  in  his 
charge? 

The  reasons  assigned  by  the  Judge  below 
are  set  out  at  lengrth  in  his  written  opin- 
ion, and  they  may  be  summarized  as  fol- 
lows, vis.:  (1)  That  counsel  for  the  ac- 
cused was  present  and  heard  the  charge 
that  was  given  to  the  Jury,  and  made  no 
objection  to  it,  nor  did  he  request  any  spe- 
cial instructions  to  the  Jury.  (2)  That  if 
the  verdict  of  the  Jury  is  not  in  keeping 
with  the  instructions  of  the  court,  ana 
doesnot  find  thefactschargedbythe  Judg^ 
to   be  material  to  a  conviction,  but  »• 
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turns  the  acouBed  guilty  of  a  crime  not  in- 
eluded  in  or  covered  by  his  Instructions  to 
them,  hebas  the  legal  right  to  instruct  the 
clerk  not  to  record  such  verdict  and  to  de- 
cline to  receive  it  at  their  hands,  and  to 
recommit  them,  with  Instructions.  (3) 
That  the  requirement  of  the  judge  to  give 
the  jury  a  knowledge  of  the  law  apiflica 
ble  to  the  case,  and  to  avoid  the  statement 
of  abstract  principles  Impertinent  to  the 
tacts  proven  in  the  case.  Imposes  on  him  the 
duty  of  determining  what  legal  principles 
are  at  issue  under  the  pleaiSlngs.  Hence  if 
there  is.  In  his  opinion,  no  evidence  what- 
ever  to  support  any  given  charge,  the 
judge  has  authority  to  preventauchcharge 
going  to  the  jury;  or  In  other  words,  if  the 
finding  Is  not  responsive  to  his  charge,  or 
be  rendered  through  mistake,  the  judge 
should  not  receive  the  verdict,  but  should 
send  tbe  jury  back  with  explanations.  (4) 
He  assigns  as  bis  reason  in  this  case,  foi* 
his  refusal  to  accept  the  verdict  rendered 
by  the  first  jury,  that  the  crime  of  larceny 
as  an  Independent  offense  was  not  submit- 
ted for  the  consideration  of  the  jury,  be- 
cause there  was  an  entire  failure  of  evi- 
dence tending  to  prove  tbe  charge  of  lar- 
ceny. (5)  That  In  such  an  indictment  the 
crime  of  larceny  Is  not  necessarily  connect- 
ed with  burglary,  and  that  a  verdict  which 
is  silent  as  to  the  crime  of  burglary,  and 
only  finds  the  accused  guilty  of  larceny,  is 
responsive  to  only  a  part  of  the  charge, 
and  therefore  thecourt  ought  not  receive  it. 
After  careful  consideration  of  the  writ- 
ten opinion  of  the  district  judge,  we  deem 
it  our  duty  to  say,  with  due  respect  to  his 
learning  and  judicial  ability,  that,  if  his 
theory  be  correct,  the  verdict  of  the  jury, 
in  any  given  caae,  would  be  completely  un- 
der his  control,  in  spite  of  the  law  which 
declares  that  the  jury  shall  be  the  sole  and 
exclusive  judges  of  the  facts.  For  what 
becomes  of  the  power  of  a  jury  to  judt^e  of 
the  facts, if  the  judge  has  the  authority  to 
decline  to  receive  a  verdict  because  In  his 
opinion  it  Is  not  In  keeping  with  his 
charge,  and  does  not  find  tbe  facts  charged 
by  him  to  be  material  to  a  conviction,  but 
returns  the  accused  guilty  of  a  crime  not 
included  in  or  covered  by  his  charge?  or 
if  be  has  the  right  to  decline  to  receive  a 
verdict  because,  in  his  opinion,  there  had 
been  an  Insuffldent  amount  of  evidence  in- 
troduced to  establish  a  given  charge  In  an 
Indictment,  and  which  be  had  declined  to 
submit  for  the  consideration  of  the  jury? 
If  the  trial  Judge  possessed  such  power,— 
right  of  supervision, — his  judgment  would 
dominate  that  of  the  jury  over  the  facts 
of  a  case  completely.  Surely,  this  cannot 
be  the  law  in  this  state.  When  a  trial  has 
been  had  upon  a  valid  indictment,  and  to 
which  no  objection  has  been  urged,  and 
after  hearing  the  evidence,  and  the  charge 
of  the  judge,  the  jury  return  a  verdict,  the 
accused  Is  entitled,  as  a  matter  of  right, to 
have  it  recorded,  and  the  judge  is  without 
authority  to  set  same  aside  ex  propria 
motn,  because  he  is  of  opinion  that  the  ev- 
idence justified  a  dlRerent  one,  and  was 
not  snlBcient  to  Justify  the  one  which  was 
returned.  The  only  way  In  which  such  a 
verdict  can  be  brought  before  hlro  for  re- 
view is  by  a  motion  for  a  new  trial  or  one 
in  arrest  of  judgment.  We  arc  at  a  loss  to 


perceive  what  the  judge's  charge  has  to  do 
with  the  verdict,  so  long  as  neither  the  state 
nor  the  accused  have  made  any  complaint 
about  It.  The  judge  has  no  control  over 
the  submission  of  the  case.  His  direction 
of  the  trial  ceases  with  the  rendition  of 
his  charge  to  the  jury.  Tbe  defendants' 
plea  in  bar  should  have  been  sustained, 
and  nil  further  proceedings  discontinued, 
after  the  first  verdict  was  brought  into 
court. 

The  constitution  declares  that  "no  per- 
son shall  be  *  *  *  twice  put  In  jeop- 
ardy of  life  or  liberty  for  the  same  offense, 
except  un  his  own  application  for  a  new 
trial,  or  where  there  is  a  mistrial,  or  a  mo> 
tlon  in  arrest  of  judgment  is  sustained. " 
Const,  art.  5.  The  defendants  made  no 
complaint  of  the  first  verdict;  they  cer- 
tainly made  no  motion  for  a  new  trial. 
There  was  no  mistrial,  because  there  was 
an  unanimous  verdict.  They  filed  no  mo- 
tion in  arrest  of  judgment.  On  the  plain- 
est-principles of  construction,  the  second 
trial  of  the  accused,  on  the  same  indict- 
ment, did  put  the  liberty  of  the  accused  in 
jeopardy  the  second  time,  in  direct  viola- 
tion of  tbe  bill  of  rights.  They  were  l^al- 
ly  convicted  of  larceny,  and  their  pleas  of 
autrefois  convict  of  larceny,  and  autrefoia 
acquit  of  burglary,  should  have  been  sua. 
tained,  and  the  motion  to  arrest  the  judg- 
ment of  the  court  under  the  second  verdict 
should  have  prevailed.  It  is  therefore  or- 
dered and  decreed  that  the  judgment  and 
decree  appealed  from  be  annulled, — set 
aside;  that  the  former  verdict  finding  the 
defendants  guilty  of  larceny  be  reinstated; 
and  that  tbe  cause  be  remanded  for  fur- 
ther proceedings  according  to  law. 


State  v.  Cosorove. 


7SS) 


(Stipreme  Covert  of  Louisiana.    June  11, 1890. 
43  La.  Ann.) 

MOHnEK— SeLF-DrFENSE— EVIDENOI— Thbbais. 

Evidence  of  prior  threats  is  not  admissible 
in  support  of  a  plea  of  self-defense  in  homicide, 
unless  they  iiave  been  followed  by  an  overt  act  or 
hostile  demonstration,  at  tbe  time  of  kiUing,  of 
such  a  character  as  to  indicate  that  the  deo^ned 
was  then  and  there  al>out  to  execute  said  threats, 
and  to  justify  defendant  in  believing  that  his  life 
was  in  such  apparently  imminent  danger  as  to 
authorize  him  to  take  his  adversary's.  . 
(Syllabus  by  the  Court.) 

Appeal  from  criminal  district  court,  par- 
ish of  Orleans. 

J.  Q.  Flynn,  for  appellant.  C.  H.  LateO' 
burg,  Dist.  Atty.,  for  tbe  State. 

Fbnnkr,  J.  Defendant  was  indicted  for 
murder,  and  convicted  of  manslaughter. 
In  absence  of  any  appearance  by  counsel 
on  his  behalf,  we  have  given  careful  con> 
sideratlun  to  the  bills  of  exception  found  in 
the  record.  Two  of  these  bills  are  taken 
to  the  exclusion  by  the  judge  of  evidence 
offered  to  prove  prior  threats  and  assaults 
by  deceased  against  the  defendant.  The 
judge's  ruling  is  sustained  by  his  state- 
ment: (1)  That  the  threats  and  assaults 
referred  to  occurred  several  months  before 
the  killing;  (2)  that  they  were  nut  fol- 
lowed by  any  such  hostile,  overt  act,  at 
the  time  of  tbe  killing,  as  would  lay  the 
foundation  for  their  admission. 


Digitized  by 


Google 


L&.) 


STATE  «i  TUBLEY. 


7U 


The  ]ni1^  statea  that  the  only  overt  aut 

8 roved  agcJnst  deceased,  at  or  about  the 
[me  of  the  killing,  conaiated  In  his  having 
shaken  his  finger  In  the  face  of  accnsed, 
adding:  "This  was  not  repelled  by  blows, 
or  assanlt  by  Cosgrove,  and  was  not  fol- 
lowed up  by  blows  or  assault  by  Fitiger- 
aid.  Fitzgerald  resumed  his  seat  on  the 
bench  where  he  had  been  previously  Hitting, 
and  CoM^rove  sat  on  the  steps  where  he 
had  been  sitting,  facing  the  bench.  After 
an  Interval  of  from  tliree  to  five  minutes, 
according  to  some  of  the  witnesses,  Cos- 
grove  fired  snccpsBlvely  three  shots,"  etc. 
This  statement  does  not  disclose  any 
■nch  overt  act  on  the  part  of  deceased  as, 
taken  In  connection  with  the  prior  threats, 
Jnstifled  the  defendant  in  believing  that 
deceased  was  then  and  thereabout  to  carry 
the  threats  into  execution,  and  that  his  life 
was  in  such  apparently  imminent  danger 
as  to  Justify  him  in  taking  bis  adversary's. 
These  are,  under  our  Jurisprudence,  the 
necessary  characteristics  of  the  overt  act 
or  hostile  demonstration  which  may  serve 
as  the  basis  for  the  introduction  of  evi- 
dence of  prior  threats,  of  the  dang^erous 
character  of  the  deceased,  and  the  like. 
State  V.  Bird  well  86  La.  Ann.  859;  Utate  v. 
Jackson,  83  La.  Ann.  1088;  State  v.  Labu- 
san.  87  La.  Ann.  489. 

The  third  bill  to  the  letusal  of  the  Judge 
to  give  certain  special  charges  is  so  con- 
clusively disposed  of  by  the  reasons  of  the 
Judge,  and  by  the  statement  of  the  charge 
actually  given,  that  it  needs  no  comment. 
The  only  serious  ground  of  the  motion  for 
new  trial  was  the  alleged  error  in  exclud- 
ing the  testimony  embraced  in  the  bills 
above  referred  to,  and  our  disposition  of 
them  applies  to  this  motion.  Judgment 
afllrmed. 
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Saunobbs  v. 


Manouu  et  al. 

dBuvnme  Court  of  Iioutoiona.    June  11,  1S90. 
Sls.  Ann.) 

FSAonoa  nr  Orvn.  Casbs— Konurr. 
In  the  absenoa  of  a  reeonventional  demand, 
when  the  plslntlS  fails  to  appear  and  proaeoute 
hia  salt  eftbar  in  person  or  by  attorney,  a  Judg- 
ment of  Donsnit  onfy  can  be  rendered  against  hhn. 
{SiiOiatv*  by  the  Court) 

Appeal  from  district  court,  parish  of 
Ouachita. 

E.  T.  Lamkin,  for  appellant.  Potta  A 
Hudson  andiVewtootSUiAoa.forappellees. 

McEnkbt,  J.  Mrs.  A.  L.  Saunders  insti- 
tuted suit  against  the  defendants  to  re- 
scind an  act  of  compromise.  She,  in  aid 
of  her  suit,  prayed  for  and  obtained  an  in- 
junction against  defendants  prohibiting 
and  restraining  them  from  selling  or  dis- 
poaing  of  certain  shares  of  stock  in  a  cor- 

S oration.  Defendants  filed  a  motion  to 
Issolve  the  injunction.  The  case  was  set 
for  trial,  and,  the  counsel  tor  plaintiff  l>e- 
Ing  absent,  a  motion  for  a  continuance 
was  made.  It  was  denied,  and  the  case 
reflxedfor  trial.  On  this  day  another  mo- 
tion was  made  for  a  continuance  on  ac- 
count of  the  absence  of  the  senior  counsel 
at  Washington  on  official  business  con- 
nected with  his  duties  as  representative  in 
congress,  and  the  Junior  counsel  being  a 
member  of  the  state  legislature,  which 


would  be  in  session  in  a  couple  of  days. 
The  application  for  a  continuance  was 
overruled,  and  the  trialof  thecaae  ordered 
to  be  proceeded  with.  Whereupon  a  writ- 
ten withdrawal  was  filed  by  plaintiff's 
counsel.  The  court  then  bad  the  plaintiff 
called  by  the  sheriff,  from  the  court-house 
door,  and,  upon  her  failure  to  respond,  the 
pleadings  were  read,  and  a  final  Judgment 
rendered  aga  Inst  her,  as  follows :  "  By  rea- 
son of  the  law  and  tbeevidenceln  thiscase 
being  in  favor  of  defendants  and  against 
plaintiff,  and  by  further  reason  of  this  case 
having  been  regularly  set  for  trial,  taken 
up  and  tried  on  the  day  fixed  therefor, 
plaintiff's  attorneys,  Messrs.  C.  J.  &  J.  8. 
Boatner,  having  withdrawn  from  the  case, 
ami  the  plaintiff  having  been  three  times 
called  at  the  court-house  door  to  prose- 
cute her  suit,  and  having  failed  to  appear, 
and  upon  trial  the  law  and  the  evidence 
being  in  favor  of  defendants,  it  is  therefore 
ordered,  adjudged,  and  decreed  that  there 
be  Judgment  in  favor  of  the  defendants, 
and  against  plaintiff,  rejecting  her  demand, 
and  dissolving  her  injunction,  at  plaintiff's 
costs. " 

The  plaintiff  baa  appealed.  She  urges 
that  the  pleadings  did  not  authorise  the 
Judgment,  as  there  was  no  reeonven- 
tional demand,  or  claim  for  interest,  or 
any  claim  fur  damages,  set  up  by  the  de> 
fendants,  anil  therefore  a  Judgmentof  non- 
suit only  could  have  been  rendered  against 
her.  The  defendants  admit  this  position 
of  the  plaintiff,  and  suggest  that  this  court 
render  such  a  Judgment  as  should  have 
been  rendered  by  the  court  s  911a.  Article 
636,  Code  Prac,  provides:  "If,  after  the 
cause  has  been  set  down  on  the  docket  for 
trial,  the  plaintiff  does  not  appear,  either 
in  person  or  by  attorney,  to  plead  his 
cause,  on  the  day  fixed  for  trial,  the  de- 
fendant may  require  that  Judgmentof  non- 
suit be  rendered  against  such  plaintiff, 
with  costs.  But  such  Judgment  cannot  be 
pleaded  as  res  Judicata,  or  in  bar  of  an- 
other suit  for  the  same  cause  of  action, 
provided  the  plaintiff  show  that  he  has 
paid  the  costs  of  the  flrtit  suit. " 

Under  the  pleadings,  the  defendants  were 
entitled  only  to  a  Judgment  of  nonsuit. 
The  only  fact  with  which  the  court  bad  to 
deal  was  the  non-appearance  of  the  plain- 
t  tf,  either  in  person  or  by  counsel,  to  pros- 
ecute her  suit.  There  were  no  issues  raised 
by  the  defendants  in  the  way  of  any  recon- 
rentional  demand^ and  there  was  no  basis 
npon  which  to  render  a  final  Judgment 
against  the  defendants.  McUonogh  v.  Da* 
tillet,  S  La.  Ann.  660;  Dunbar  v.  Manaker, 
4  La.  Ann.  176.  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  Judgment 
appealed  from  be  annulled,  avoided,  and 
reversed;  and  it  is  now  ordered,  ad- 
judged, and  decreed  that  the  demand  ol 
plaintiff  be  dismissed  as  Incase  of  nonsuit. 

(41  L«.  Ann.  7S» 

Statb  t.  Tttblxt. 


(Supmne  Count  of  LouisUma. 
&  La.  Ann.) 


JtoMll,  tSBOk 


CRiMncAi.  Law — ^Afpial — ^Rsooas. 
Where  the  record  in  a  orlmtnal  oaae  pre- 
neither  bill  of  exception,  motion  to  qnash 
or  In  arrest,  or  assignment  of  erron,  and  tbare  Is 
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no  error  patent  on  tbe  face  of  the  record,  the  judg- 
ment appealed  from  will  be  afBrmed. 
{SyUalnu  by  (he  Court.) 

Appeal  from  district  court,  parish  ol  St. 
Charles. 

H.  Klnner  and  C.  A.  B&gnie,  for  appellant. 
Oervuia  Leche,  Dist.  Atty.,  tor  the  State. 

McEnery,  J.  The  defendant  was  Indict- 
ed for  horse-stealing,  tried,  convicted,  and 
sentenced  to  one  year's  imprisonment  at 
hard  labor,  from  which  be  appealed. 

There  is  in  the  record  no  bill  of  excep- 
tions, assignment  of  errors,  motion  in  ar- 
rest of  Judgment,  or  motion  to  quash.  On 
examining  the  record  we  find  no  error  on 
the  trial.  Where  the  record  in  a  criminal 
case  presents  neither  bill  of  exception,  mo- 
tion to  quash,  or  In  arrest,  or  an  assign- 
ment of  errors,  and  there  is  no  error  pat- 
ent on  the  face  of  the  record,  the  Judgment 
will  be  affirmed. 

Judgment  afBrmed. 


<a  La.  Ann.  TK)  ' 

PoucB  Just  oi<  Lincoln  Pabish  t.  Har- 

PUB. 

(Supreme  Court  of  Louisiana.    Jane  13,  1890. 
^  La.  Ann.) 

iNTOZio^TiHa  Jjiqaova—Uixau,  Saiis— Fbnai/- 
nxa— PoucB  Jcbieb. 
The  case  of  State  r.  Harper,  ante,  440,  (re- 
cently decided,}  governs  this  case. 
ISyllaims  by  tlie  Court.) 

Appeal  from  district  court,  parish  of  Lin- 
coln. 

E.  B.  McClendon,  Dist.  Atty.,  for  appel- 
lant. F.  W.  Price  and  Potta  &  Hudson, 
for  appellee. 

Fenner,  J.  This  suit  arises  under  the 
same  ordinance  of  the  police  jury  of  Lin- 
coln parish,  which  was  recen tly  considered 
by  us  in  the  case  of  State  ▼.  Harper,  42  La. 
Ann.  — ,  cuite,  446.  In  our  decision  of  that 
case,  we  stated  the  substance  of  the  ordi- 
nance, which  need  not  be  now  repeated. 
That  case  involved  a  criminal  prosecution 
for  violation  of  the  ordinance,  while  this  is 
a  suit  lor  the  recovery  of  a  fine  or  penalty 
for  H  Iltte  violation.  We  held  that  the  ordi- 
nance transcended  the  power  delegated  by 
the  legislature  to  the  police  Jury,  and  was, 
therefore,  illegal.  All  the  reasons  assigned 
for  quashing  the  criminal  prosecution  ap- 
ply with  equal  force  to  fines  and  penalties 
Imposed  by  the  ordinance  involved  in  this 
suit.  The  police  Jury  had  no  moru  power 
to  impose  fines  for  violation  of  an  illegal 
ordinance  than  to  inflict  criminal  penalties 
for  a  lllie  violation.  The  Judge  a  qao  right- 
ly construed  our  opinion  as  declaring  the 
ordinance  to  be  ultra  vires,  and  illegal. 

Judgment  affirmed. 

(«t  La.  Ann.  Tff>        

Scott  et  al.  v.  Scxitt  et  al. 

{.Suvfeme  Cowrt  of  Louisiana.    June  13, 1890. 
42  La.  Ann.) 

SuooBSSiONs — Sajlb  ov  Land — CJonsibbbation. 
When  an  adjudloatee  of  property  at  suc- 
cession sale  makes  use  of  a  12-months  bond,  on 
which  the  deceased  is  security,  in  paying  the  price 
of  adjudication,  and,  pnrsuant  to  an  agreement 
with  the  holder  of  said  bond,  oonreys  a  irart  of  the 
property  purchased  to  her  as  a  consideration  there- 


of, and  thus  secures  the  remainder  of  the  property 
without  consideration,  held,  that  the  adjudicatee 
acquires  no  title,  and  the  heirs  of  tiie  deceased  in- 
herit the  property. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Richland. 

We;/s*jR;j'wes,fornppellant8.  J.W.WU' 
Us  and  T.  O.  Benton,  for  appellees. 

Watkinb,  J.  Petitioners,  as  widow  and 
heirs  of  William  M.  Scott,  deceased,  son  of 
Susan  A.  Scott,  also  deceased,  claim,  as 
heirs  of  their  said  grandmother,  to  be  the 
joint  owners,  by  Inheritance,  of  an  undivid- 
ed one-half  interest  in  the  plantation  in 
Richland  parish  known  as  the  "Home 
Place,"  which  contains  291  acres  of  valua^ 
ble  land,  well  improved,  and  in  a  high 
state  of  cultivation,  and  the  rental  value 
of  which  is  stated  to  be  fSOO  per  annum. 
They  demand  rents  for  several  years,  and 
to  be  placed  in  possession  of  the  property. 
The  averments  of  their  petition  are  that 
during  the  life-time  of  their  father  and 
g:randmother  the  latter  consented  to  a 
mortgage  on  another  plantation  of  hers, 
Irnown  as  the  "Creek  Place, '"  which  con- 
tained 760  acres,  as  security  for  a  debt  of  the 
former  to  H.  F.  Given  &  Co.  of  ?5,000 ;  that 
Miss  Mary  F.  Kincaid,  of  the  state  of  Mis- 
sissippi, having  acquired  an  interest  in 
said  note  and  mortgage,  she  brought  suit 
against  their  father  on  the  note,  and  ob- 
tained personal  Judgment  thereon,  and,  as 
against  their  grandmother,  she  obtained 
the  recognition  of,  and  right  to  enforce, 
her  mortgage  on  the  Turkey  Creek  planta- 
tion. Under  this  Judgment,  this  planta- 
tion was  seized  and  offered  for  sale,  and, 
failing  to  bring  two-thirds  of  its  appraise- 
ment at  the  cash  offering,  it  was  readver- 
tised  for  sale  for  whatever  it  would  bring 
on  12  months'  credit.  At  the  second 
offering  the  property  was  adjudicated  to 
William  M.  Scott  at  the  price  of  f  1,100, 
for  which  amount  he  executed  a  12- 
months  bond.  At  its  maturity  he  made 
default,  and  same  property  was  again 
seized  under  execution  on  the  bond,  and 
Miss  Kincaid  became  the  adjudicatee  at 
the  stated  price  of  $300,  which  sum,  less 
cost,  was  credited  on  the  writ  and  12- 
months  bond.  Soon  after  these  occur- 
rences, Mrs.  Susan  A.  Scott  died,  and  the 
defendant  William  H.  Scott  was  appoint- 
ed administrator  of  her  succession,  and  ob- 
tained an  order  of  court  to  sell  all  the 
property  thereof  lor  the  purpose  of  pajrlng 
its  debts.  At  the  sale,  which  took  place 
on  the  23d  ol  March,  1884,  Walter  M.  Scott, 
a  brother  of  the  administrator,  became 
the  adjudicatee  of  the  home  plantation. 
The  further  averment  is  made  that  their 
grandmother  owed  no  debts  at  the  time 
of  her  death,  and  there  was  no  necessity 
of  an  administration  on  her  succession ; 
that  the  adjudication  to  Walter  M.  Scott 
was  a  fraudulent  simulation,  he  having 
paid  no  price  therefor,  and  bis  brother, 
the  administrator,  having  and  retaining 
the  actual  physical  possession  of  theprop- 
erty  at  the  time,  and  subsequently ;  that 
Miss  Kincaid  made  a  simulated  and  ficti- 
tious transfer  to  Walter  M.  Scott  of  the 
balance  which  appeared  to  be  due  her  on 
the  12-montbB  bond,  and  he  assumed  to 
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receipt  and  sarrender  same  -to  the  ad- 
minliitrator  in  satlBlactlon  of  hla  bid,  ex- 
cept (or  a  amall  amoont,  which  he  did  not 
pay ;  that  In  point  of  fact  eald  12>month8 
bond  had  not  been  transferred  to  Walter 
M.  Scott,  but  had  been  forgiven  and  re- 
leased by  MiBB  Klncaid  in  consideration  of 
her  purchase  of  the  Turkey  Creek  planta- 
tion for  the  small  sum  of  f  800,  as  stated. 
Thereseems  to  bo  noserluascontroTersy 
about  the  correctness  of  plaintiffs'  state- 
ment of  their  case,  except  with  regard  to 
the  reality  and  bona  Odea  of  the  adminia- 
trator'B  adjudication  of  the  home  place  to 
Walter  M.  Scott,  the  reality  and  validity 
of  which  tlie  defendants  affirm.  But  a 
casual  inspection  of  the  record  of  the  suit 
and  Judgment  of  Mary  Klncaid  against 
Mrs.  Susan  A.  Scott  et  al.  discloses  that  a 
personal  Judgment  was  rendered  therein 
against  the  admluistrator  of  Walter  M. 
Scott  alone,  and  that  Judgment  was  ren- 
dered against  Mrs.  Susan  A.  Scott  only  to 
the  extent  of  recognising  and  enforcing 
the  mortgage  she  executed  on  the  Turkey 
Creek  plantation  as  security  tor  her  son's 
debt,  and  no  personal  Judgment  was  ren- 
dered against  her  for  the  debt.  She  sub- 
sequently became  the  security  of  W.  Vf. 
Scott  on  the  12-months  bond  for  f  1,100. 
This  was  only  a  contract  of  suretyship, 
which  represented  a  contingent  liability 
on  the  part  of  Mrs.  Susan  A.  Scott,  and 
entitled  her  to  a  previous  discussion  of  the 

Property  of  her  principal  on  the  bond, 
lut  it  was  treated  by  the  administrator, 
and  all  parties  concerned,  as  an  uncondi- 
tional obligation  of  hers,  and  made  the 
ground  on  which  her  succession  was  ad- 
ministered, and  the  basis  of  the  order  of 
sale  of  the  property  of  her  estate.  The  ad- 
ministrator's procha-reiital  of  sale  to  Wal- 
ter M.  Scott  shows  that  he  paid  the 
amount  of  his  bid  by  crediting  the  12- 
months  bond,butthe  proof  shows  that  the 
bond  bad  been  transferred  to  him  by  Miss 
Klncaid  three  days  before  the  sale  was 
made  to  him,  and  that  the  consideration 
of  the  transfer  wtts  a  conveyance  to  Miss 
Klncaid  of  a  small  tract  of  40  acres  of  land 
which  formed  a  part  of  the  Turkey  Creek 
place,  and  which  bad  been  accidentally 
omitted  from  the  procia-  rerba.1  of  adjudi- 
cation to  her  when  she  purchased  same. 
But  Walter  M.  Scott  only  acquired  this  40 
acres  when  the  adjudication  at  succession 
sale  was  made  to  him.  Thus  we  find  that 
the  matter  stands  this  way :  Miss  Klncaid 
failed  to  get  title  to  the  whole  of  the  Tur- 
key Creek  place  by  40  acres.  Hence  the 
succession  sale  was  made  of  It  and  the 
home  place  to  Walter  M.  Scott.  He  made 
nse  of  the  12-months  bond  of  Miss  Klncaid 
In  making  the  acquisition ;  and,  when  the 
property  was  adjudicated  to  him,  be  con- 
reyed  the  40  acres  to  her,  and  retained  the 
home  place.  By  this  means.  Miss  Klncaid 
perfected  and  completed  her  title  to  the 
Turkey  Creek  place,  and  W.  M.  Scott  ex- 
pected  to  obtain  title  to  the  home  place 
for  nothing.  We  are  of  opinion  that  the 
plaintiffs  have  made  out  theiv.  case,  and 
that  the  Judgment  in  their  favor  for  one 
nndlTided  half  Interest  in  the  proper^ 
should  be  affirmed. 

The  plaintiffs,  however,  ask  an  amend- 
ment of  the  Judgment  in  respect  to  rents 


of  1888, 1884, 1886,  and  1886,  Insisting  that 
the  proof  is  just  as  clear  in  reference  to  the 
defendant's  occupancy  of  the  property  dur- 
ing those  years  as  it  is  In  regard  to  the 
subsequent  years  for  which  allowance  was 
made.  As  we  have  already  found  that 
William  H.  Scott  was  the  acting  and  duly- 
qualified  administrator  of  Mrs.  Susan  A. 
Scott,  and  has  been  recognised  as  such  by 
this  court,  and  that  he  had  an  apparent 
right  to  sell  the  property  under  an  order 
of  court,  we  are  of  opinion  that  plalntlfiB 
are  entitled  to  recover  rent  from  the  1st  of 
March,  1884,  (date  of  order  of  sale,)  at  the 
rate  of  one-half  of  $500  per  nnnam,  until 
the  date  of  the  delivery  of  possesiiion. 

Plaintiffs  complain  of  the  reservation  in 
the  Judgment  appealed  from  allowing  the 
defendants  to  institute  suit  for  improve, 
ments erected  on  the  property  during  their 
occopancy  of  it,  because  tbey  were  possess- 
ors In  bad  faith.  In  Heirs  of  Wood  v.  Nich- 
oils,  88  La.  Ann.  744,  a  somewhat  similar 
case,  we  held  the  defendant  to  have  tjeen 
possessor  in  bad  faith, and  liable  torrents, 
but  we  said :  "  Defendant  Is  undoubtedly 
entitled  to  necessary  expenses  for  the  pres- 
ervation of  the  property  under  article  2814, 
Rev.  CItU  Code,  and  to  a  proper  adjustment 
of  his  claims  forconstmctions  and  improve- 
ments under  article  608,  Id.  We  find  not 
even  plausibility  In  the  contention  that 
this  article  doei»  not  refer  to  possessors  in 
bad  faith."  Page  761.  We  think  that 
opinion  famishes  a  correct  exposition  of 
the  rights  of  possessors  In  bad  faith,  and 
that  the  Judge  a  quo  was  correct  in  mak- 
ing the  reserve  he  did.  The  Judgment 
should  be  amended  so  as  to  award  plain- 
tiffs  rent  from  the  Ist  of  March,  1884. 

It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  so  amend- 
ed as  to  allow  plaintiffs  rent  at  the  rate  of 
one-half  the  amount  of  f  .^00  per  annum 
from  the  let  of  March,  1884,  until  the  data 
of  defendants'  delivery  of  possession,  and 
that  as  thus  amended  the  same  be  af- 
firmed, and  that  all  costs  be  taxed  against 
the  defendants  and  appellants. 

(42  La.  Ann.  TS2) 


Parish  of  Ocachita  v.  Crrr  of  Monrob. 

(Siigpreme  Cot«rt  <^  Lofuisiama.    June  IS,  ^SM. 
42  La.  Ann.) 

OeoMB  —  Patmist  or  F^bibh  EzraNia*  —  Co» 

BTBCOTIOK  or  AOI. 

L  Act  No.  B7  of  1876,  which  authorized  the  dty 
of  Monroe  to  pay  one-fourth  the  ezpenaeB,  for  cer- 
tain purpoBBt,  01  the  parish  of  Ouachita,  cannot  bs 
extended  to  any  item  of  expense  not  contained  in 
■•id  act. 

9.  The  sathorization  of  the  otty  to  pay  on*. 
fourth  for  repairs  to  public  buildings  cannot  be 
eztendod  to  cover  the  expense  of  the  eractiaD  of 
new  buildings. 
(auUalnu  by  the  Court) 
Appeal  from  district  coort,  pariah  of 
Onacnita. 

W.  N.  Potta,  for  Uppellant.  F.  G.  Had-. 
Bou,  tor  appellee. 

MoEnery,  J.  The  legislature,  by  Act 
No. 81  of  1878, exempted  from  all  taxes  and 
licenses  levied  by  the  parish  of  Ouachita, 
from  and  after  January  1,  1873,  all  real 
and  personal  property  within  the  corpo- 
ration of  the  city  of  Monroe,  and  all  per- 
sons, firms,  and  corporations  within  said 
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city  Uraita.  By  Act  No.  57,  approved 
March  21, 1876,  the  city  of  Monroe  was  re- 
quired to  pay  one-fourth  of  all  the  ex- 
penses incurred  and  liquidated  by  the 
parish  of  Ouachita  tor  drawing  and  sum- 
monlns  Jurors,  their  mileage  and  per  diem, 
the  summoning  witnesses  before  grand 
Juries,  for  the  attendance  of  the  sheriff  on 
the  several  courts,  for  repairs  on  the  pub- 
lic buildings  owned  by  the  parish  and  nit- 
uated  within  the  corporate  limits  of  the 
city  of  Monroe,  for  bool<8  for  parish  otil- 
cers,  tor  registration  and  election,  und  for 
the  salary  of  the  district  attorney  pro  tem. 
The  act  provide<1  for  the  manner  In  which 
the  account  for  expenses  should  be  made 
out  and  pi-esentod  to  the  city  of  Monroe, 
and  the  manner  of  the  payment  by  said 
city.  In  pursuance  of  this  act  the  parish 
of  Ouachita  presented  an  account  for  ex- 
penses TO  the  city  of  Monroe,  lor  the  sum 
of  $2,715.47.  The  account  was  approved, 
except  the  items  for  ice  and  coal  for  jail 
and  court-house,  and  the  item  for  the  cost 
of  erecting  and  building  a  new  Jail  for  the 
parish,  wnich  was  ordered  by  the  police 
Jury  of  the  parish.  The  parish  of  Ouachita 
brought  thisBuitto  recover  the  one-fourth 
of  the  account  from  the  city  of  Monroe. 

The  facts,  as  adraittod,  are  that  the  jail 
was  built  in  1S8S.  by  Pauly  &  Co.,  under  a 
contract  with  the  police  jury  of  Ouachita 
parish.  Its  cost  was  f9,466.60,  one-fourth 
of  which  is  claimed  from  the  city  of  Mon- 
roe. Neither  the  mayor  nor  city  council  of 
Monroe  was  consulted  about  said  con- 
tract, and  never  consented  to  the  same. 
The  lot  upon  which- the  old  jail  stood  was 
sold  by  the  parish  for  f  1,000,  and  the  ma- 
terials of  the  old  building  were  sold  for 
f  60,  and  the  proceeds  of  both  sales  placed 
in  the  parish  treasury,  no  part  of  which 
was  credited  to  the  city  of  Monroe.  No 
part  of  the  materials  of  the  old  jail  were 
used  In  the  new  one,  which  was  erected  on 
a  lot  on  a  diflerent  squarefrom  the  one  on 
which  the  old  jail  was  located.  There  was 
an  Imperative  necessity  fur  the  construc- 
tion of  a  new  jail.  Municipal  corpora- 
tions can  exercise  only  such  powers  as  are 
delegated  to  them  by  the  leg^lature  in  ex- 
press terms, or  those  which  are  necessarily 
implied  from  the  powers  so  expressly  grant- 
ed, an  those  which  are  essential  and  indis- 
pensable to  the  declared  objects  and  pur- 
poses of  the  corporation. 

The  Act  No.  6Y  of  1876  authorized  the 
city  of  Monroe  to  pay  one-fourth  of  the 
expenses  of  the 'parish  of  Ouachita,  only 
for  the  following  purposes :  Drawing  and 
summoning  Jurors,  per  <7/eni  and  mileage 
of  Jurors,  summoning  witnesses  before  the 
grand  Jury,  for  the  attendance  of  the  sher- 
iff on  the  court,  for  repairs  to  parish  pub- 
lic buildings  in  the  city  limits,  for  boolcs 
for  parish  officers,  for  registration  and 
election,  and  for  salary  of  the  district  at- 
torney pro  tem.  In  this  enumeration  of 
the  expenses  to  be  borne  by  the  city  of 
Monroe,  there  Is  not  Included  directly  or 
by  implication  the  liability  of  the  city  of 
Monroe  for  the  items  of  coal  and  ice,  nor 
is  there  included  the  authority  for  the  city 
of  Monroe  to  pay  one-fourth  the  expenses 
of  erecting  public  buildings.  The  authori- 
zation of  tlie  city  by  said  act  to  pay  one- 
fourth  expenses  for  repairs  cannot  be  ex- 


tended so  es  to  make  the  city  liable  for 
one-fourth  part  of  the  cost  of  erecting  the 
Jail.  It  was  a  new  building,  on  a  distant 
lot  from  the  one  on  which  the  old  Jadl 
stood,  not  a  part  even  of  the  materials  of 
the  old  Jail  was  employed  In  its  construc- 
tion, and  it  would  be  a  perversion  of  the 
meaning  of  the  word  "  repairs, "  to  so  con- 
strue It  that  by  implication  or  necessary 
inference  It  could  be  made  to  cover  the 
erection  of  a  new  building,  at  a  different 
locality,  on  an  entirely  different  plan,  and 
of  different  materials.  1  Dill.  Mun.  Corp. 
$140. 

There  was  no  express  authority  granted 
by  the  legislature  to  the  city  of  Monroe  to 
pay  one-fourth  the  expense  for  the  erec- 
tion of  a  jail  in  the  city  of  Monroe  by  the 
parish  of  Ouachita,  und  the  authority  to 
incur  this  expense  cannot  be  inferred  from 
any  grant  of  power  to  the  city  In  its  char- 
ter, or  in  Act  67  of  1876;  and  the  expense 
was  not  essential  and  indispensable  to  the 
declared  objects  and  purposes  of  the  mu- 
nicipality, as  the  city  of  Monroe,  as  stated 
in  the  admissions,  had  provided  herself 
with  all  necessary  police  buildings,  includ- 
ing a  police  station  and  prison. 

Judgment  affirmed. 


(4S  La.  Ann.  771) 

Stein  v.  Brunner. 

(Supreme  Court  of  LouisUma.    Jane  12,  1890. 
&  Lb.  Ann.) 

NoTBS  —  CoHnssiON  or  JuoaiuNT — Waivbb  or 

ClTXTION. 

1.  Where  a  note  provides  that  the  debtor 
waives  citation,  and  confesseB  judc^ment  for  the 
amount  it  represents,  it  can  be  collected  in  the 
manner  consented  to  by  the  debtor. 

3.  Courts  have  the  power  to  carry  out  the 
agreement  of  the  parties. 

8.  Citation  and  notice  are  personal  rights  the 
debtor  can  waive. 

4.  Having  the  right,  he  cannot  be  restricted  in 
its  exercise  to  the  time  suit  is  instituted,  or  a  peti- 
tion is  presented  to  the  defendant  or  his  attorney. 

6.  If  it  exists  at  the  time,  it  exists  prior.  If 
there  e^dsts  evil  which  should  be  remedied  similar 
to  that  which  prevailed  prior  to  the  act,  adopted  in 
Id&l,  preventing  debtors  from  electing  domiciles 
to  be  sued,  it  is  within  legislative,  and  not  judicial, 
authority  to  remedy. 
(SyUoMM  by  the  Court) 

Appeal  from  district  court,  parish  of 
Union. 

Dorkin  &  Dorkia,  for  appellant.  Ever- 
ett Os  Thomas,  for  appellee. 

Brbacx,  J.  The  defendant  made  a  note, 
payable  one  day  after  date,  to  plaintiff  or 
bearer,  for  the  sum  of  $2,100.47.  He  at  the 
same  time  waived  citation  and  the  legal 
delays,  confessed  judgment  in  favor  of  the 
legal  holder  for  the  amount  and  Interest, 
and  for  10  per  cent,  in  addition  for  attor- 
ney's fees,  in  case  of  suit  to  recover  pay- 
ment. He  also  gave  bis  written  consent 
at  the  time  to  the  proving  of  this  confes- 
sion before  any  court  of  competent  Juris- 
diction. Nearly  five  years  after  maturity, 
plaintiff  presented  his  petition  to  the  court 
of  defendaht's  residence,  and  prayed  for 
the  enforcement  of  this  waiver,  and  for 
Judgment  without  citation.  A  Judgment 
of  nonsuit  was  rendered,  from  which  plain- 
tiff appeals. 

In  argument,  counsel  representing  the 
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plaintlB  contends  that  citation  can  be 
waived  at  the  time  and  in  the  manner  It 
was  waived  by  the  drawer  of  the  note. 
On  the  part  of  the  defense,  counsel  for  the 
defendant  argues  that  a  defendant  cannot 
waive  service  of  petition  and  citation  in 
any  other  manner  than  that  provided  by 
article  177  of  the  Code  of  Practice.  Fur- 
ther, that  the  waiver  of  citation,  and  con- 
tession  uf  Judgment  on  the  note  sued  on,' 
la  not  Buch  waiver  as  is  contemplated  by 
law. 

If  the  question  presented  is  not  excln- 
Birely  personal,  but  one  the  community  is 
interested  in  enforcing  as  a  rule  of  right 
affecting  the  general  interest,— If  it  be  one 
appertaining  to  a  public  cause,— It  cannot 
be  waived.  The  interest  of  the  community 
Is  an  expression  of  general  import.  The 
community  Is  a  flctitious  body  composed 
of  individual  persons.  The  sum  of  the  in- 
terest ol  its  members  constitutes  the  com> 
mnnity.  If  the  renunciation  of  laws  is 
made  in  derogation  of  this  common  inter- 
est,- this  sum  of  the  interest,— it  is  a 
wrong  which  should  not  receive  Judicial 
■anction.  It  the  individual  member  of  the 
community  chooses  to  renounce  a  person- 
al right  of  property  affecting  no  interest 
except  his  own,  and  not  In  violation  of  a 
law  made,  prohibitory  in  its  character,  in 
'ttie  lnter«>st  of  the  body  politic,  or  in  the 
maintenance  of  public  order  or  good  mor- 
als, lie  alone  is  concerned.  We  quote  from 
Judge  Cooley,  in  his  treatise  on  Constita- 
tional  Limitations,  page  216:  "Where  a 
constitutional  provision  is  designed  for 
the  protection  solely  of  the  property  rights 
of  the  citizen,  It  is  competent  for  him  to 
waive  the  protection  and  to  consent  to 
such  action  as  would  be  invalid  if  talten 
against  his  will."  The  statute  must  be 
read  with  an  implied  proviso  that  the 
party  to-be  affected  shall  assent  thereto. 
A  party  may  consent  to  waive  rights  of 
property.  The  waiver  in  the  instant  case 
relates  to  rights  appertaining  to  property. 

Having  laid  down  these  propositions,  it 
becomes  necessary  to  determine  whether 
the  waiver  of  a  citation,  and  the  confes- 
sion of  judgment  as  made,  are  illegal  and 
null.  We  think  not.  In  abruptly  reach- 
ing this  conclusion,  we  are  not  unmindful 
of  the  hardships  that  may  be  imposed  on 
the  confiding  and  too  willing  debtor,  and 
we  have  felt  impressed  by  the  possibili- 
ties of  imposition  ably  presented  by  de- 
fendant's counsel.  But  these  individual 
considerations  should  not  be  of  any  avail 
in  determining  a  question  general  in  its 
character,  and  in  regard  to  which  legisla- 
tive authority  is  silent.  Article  178,  Code 
Prae.,  if  mandatory  as  contended,  is 
mandatory  only  in  so  far  as  the  clerk  is 
concerned.  The  defendant  can  waive  Its 
provtsions  in  so  far  as  relates  to  his  per- 
sonal rights.  If  article  177,  Id.,  is  manda- 
tory to  that  ofBcer,  it  is  not  as  to  a  defend- 
ant who  can  walvw  the  right  secured  in 
his  Interest.  They  provide  one  of  the 
forms  whereby  service  may  be  waived.  It 
Is  not  sacramental  or  exclusive.  These  ar- 
ticles are  directpry.  In  forced  sales,  it  is 
provided  that  appraisers  shall  be  ap- 
pointed. The  debtor,  when  his  rights 
alone  are  affected,  can  waive  their  appoint- 
ment.   The  right  to  waive  is  the  rule,  and 


is  denied  only  in  compliance  with  some 
provision  of  law.  "In  all  cases  in  which 
it  is  not  expressly  or  impliedly  pruhililted, 
parties  can  renounce  what  the  law  has  es- 
tablished in  their  favor,  when  the  renunci- 
ation does  not  affect  the  rights  of  others, 
and  is  not  contrary  to  the  public  good, " 
the  welfare  of  the  whole  body  politic.  Ar- 
ticle 11,  Civil  Code.  "  In  all  covenants,  ev- 
ery one  may  renounce  his  own  rights,  and 
that  which  is  for  his  advantage,  provided 
that  what  he  does  is  not  contrary  to  eq- 
uity, law,  and  good  manners,  nor  to  the 
interest  of  third  persons."  1  Dom.  Civil 
Law,  128.  An  Individual  is  always  at 
liberty  to  waive  the  benefit  of  laws  made 
for  bis  advantage.  There  are  exceptions, 
classed asfoUows by  Toulii^r:  "(1)  Where 
the  law  Itself  has  prohibited  any  devia- 
tion from  its  dispositionB ;  (2)  where  It 
may  be  inferred  from  the  dispositions  or 
the  motives  of  the  law  that  it  is  absolute- 
ly prohibitory;  and,  (8)  where  the  law 
has  for  its  foundation  some  public  or  po- 
litical cause,'  or  the  interest  nf  a  third  per- 
son." The  case  at  bar  does  not  come 
within  these  exceptions.  The  stipulation 
or  pact  de  aon  alieimado  is  but  waiver  of 
citation  ur  notice.  It  has  become  a  part 
of  our  system  of  laws  without  special 
enactment.  It  has  received  the  sanc- 
tion of  our  jurisprudence.  The  third 
possessor  can  be  divested  of  his  owner- 
ship or  possession  without  citation  or 
notice. 

The  question  presented  is  not  res  nova. 
If  it  were,  it  may  be  that  our  conclusions 
would  be  different.  In  the  case  of  Tole- 
dano  v.  Relf,  7  La.  Ann.  61,  "the  sale  was 
by  authentic  act,  which,  among  other 
things,  provided  that  the  act  should  im- 
port confession  of  judgment,  and  that  the 
vendor  should  have  the  right  immediately, 
and  before  the  delivery  of  the  goods,  to 
have  judgment  entered  therein  for  the 
amount  of  the  notes,  with  interest,  without 
any  previous  citation  or  notice;  that  no 
appeal  should  be  taken  from  said  judg- 
ment, or  any  no'tice  thereof  to  the  de- 
fendants be  required.  On  a  petition  filed 
on  the  same  day,  judgment  was  rendered. 
The  act  on  which  judgment  was  ren- 
dered contained  a  power  to  the  creditor  to 
enter  up  personally  a  judgment  in  a  court 
having  Jurisdiction,- an  authority,  the 
court  held  in  that  case,  which  can  be  le- 
gally given  to  a  plaintiff.  On  the  exhibi- 
tion of  an  act  of  the  kind,  we  think  courts 
have  the  power  'to  carry  into  effect  the 
agreements  of  parties. " 

During  many  years,  agreements  were 
made  electing  domicile  for  the  purpose  of 
being  sued.  This  election  was  a  personal 
right,  and  could  be  waived.  In  1861  an 
act  was  adopted  to  Invalidate  such  agree- 
ments, and  a  general  rule  was  laid  down 
that  a  party  must  be  sued  at  his  domicile, 
and  the  fruitful  cause  of  discussion  and 
conten'tlon  was  broughtto  an  end.  Courts 
have  not  the  authority  to  remedy  the 
practice  complained  of.  The  question  is 
one  of  legislative  policy,  and  must  be  left 
to  that  authority  to  remedy. 

It  is  therefore  ordered ,  adjudged,  and  de- 
creed that  the  Judgmentof  the  lowercourt 
be,  and  It  Is  hereby,  annulled,  avoided,  and 
reversed. 
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By  reason  of  the  conleeslon  ot  Indgment, 
and  the  law  and  the  evidence  being  in  fa- 
vor of  plaintiff.  It  is  ordered,  adjudged, 
and  decreed  that  he  recover  of  the  defend* 
ant  the  sum  ot  f  2,100.47,  with  8  per  cent, 
per  annum  interest  on  said  sum  from 
March  3, 1885,  and  for  the  further  sum  of 
10  per  cent,  on  said  amoont  for  attorney's 
tees,  and  for  all  costs. 


(42  La.  Ann.  786) 

State  Nat.  Bank  of  Naw  Oblbaics  ▼. 
Scott. 

{Supreme  Court  of  LouiitUma.   June  13, 1800. 
&La.  Ann.) 

EuBBixv  AND  Wm — ^Fabtmebshif — AeSNOT. 
When,  in  a  contract  of  partnership  between 
a  wife  and  third  person,  it  is  stipulated  that  the 
Wife's  husband  shall  represent  the  wife  in  all  part- 
nership business,  and  that  his  acts  sliaU  be  bind- 
ing on  the  firm,  "the  same  as  if  he  were  a  mem- 
l>er  of  said  firm, "  such  stipnlation  vests  him  with 
aU  the  powers  of  a  partner,  and  his  signature  of 
the  firm  name  to  notes  given  in  tlie  business  of  the 
firm  is  as  binding  as  if  signed  by  a  partner. 

{Syllabus  by  the  Court.) 

Appeal  from  district  coart,  parish  of 
Franltllu. 

A.  W.  Moore,  tor  appellant.  Qorbam  A 
Berry,  tor  appellee. 

Fenneb,  J.  The  plaintiff  bank  sues  as 
holder  and  ownerof  two  promissory  notes 
purporting  to  be  signed  by  the  commercial 
firm  of  Earle  &  Scott,  and  claims  Judgment 
against  the  defendant  as  a  member  of  said 
firm.  Scott  filed  answer  averring  that 
"what  purports  to  be  the  signature  of  the 
firm  ot  Earle  &  Scott  to  the  notes  sued  on 
was  placed  there  by  Henry  T.  Earle  with- 
out the  knowledge  or  consent  ot  said  firm 
or  of  defendant  herein,  and,  further,  that 
said  firm  derived  no  benefit  from  said 
notes,  and  that  said  Earle  was  without 
any  authority  whatever  to  sign  the  firm 
name  thereto,  thesame  having  been  given 
by  said  Earle  as  accommodation  paper. " 
The  firm  of  Earle  &  Scott  was  composed 
of  Mrs.  S.  S.  Earle  and  H.  B.  Scott,  Mrs. 
Earle  being  the  wife  of  Henry  T.  Earle. 

The  articles  of  partnership  were  in  writ- 
ing, and  contain  the  following  clause:  "It 
is  further  agreed  that  H.  T.  Earle,  hus- 
band of  Sarah  S.  Earle,  shall  represent  her 
in  said  partnership,  and  she  does  hereby 
constitute  her  said  husband  her  agent  to 
represent  her  in  said  commercial  partner- 
ship ;  and  he,  the  said  H.  T.  Earle,  is  here- 
by acknowledged  by  said  firm  as  such  to 
do  and  perform  all  acts  pertaining  to  said 
agency,  and  his  act  shall  be  recognised 
the  same  as  if  a  member  of  said  firm. " 

It  seems  to  us  that  this  language  ex- 
preasly  confers  upon  Earle  all  the  powers 
of  a  partner,  and  authorizes  him  to  act 
as  such,  and  binds  the  firm  to  recognize 
his  acts  Just  as  if  he  were  a  member  of  the 
firm.  His  signature  of  the  firm  name  to 
these  notes  must  therefore  be  given  the 
same  force  and  effect  as  if  he  had  been  a 
member  of  the  firm.  The  power  of  a  com- 
mercial partner  to  hind  his  firm  and  his 
copartners  by  notes  given  in  the  name  of 
the  firm.  In  matters  relating  to  the  busi- 
ness ot  the  firm,  does  not  admit  ot  ques- 


tion. The  party  who  takes  such  a  note 
cannot  hold  the  firm,  if  it  has  been  g^iven 
tor  matters  not  relating  to  the  firm's 
business:  but  it  the  note  be  negotiable, 
and  pass.into  the  hands  ot  bona  Sde  third 
holders,  such  holders  are  not  affected  by 
want  of  authority,  or  by  the  fact  that  it 
was  given  in  a  matter  not  relating  to  the 
firm's  business.  Walworth  v.  Henderson, 
0  La.  Ann.  339;  Martin  v.  Muncy,  40  La. 
Ann.  190,  6  South.  Bep.  640. 

Third  persons  are  not  bound  by  special 
limitations  in  the  articles  of  partnership 
ot  which  they  have  no  notice.  Gruner  v. 
Stucken,  89  La.  Ann.  1076,  S  South.  Bep. 
838.  In  this  case  it  was  not  made  very 
clearly  to  appear  how  the  plaintiff  ac- 
quired the  notes,  or  whether  the  notes 
were  given  in  matters  relating  to  the 
business  of  the  firm,  or  inuring  to  its  ben- 
efit, or  whether  plaintiBs  had  notice  ot 
the  limitations  on  the  partner's  authority. 
Indeed,  the  Judge  a  quo  restricted  evi- 
dence on  these  points,  and  evidently  pro- 
ceeded on  the  assumption  that  the  firm 
could,  under  no  circumstances,  be  bound 
by  the  signature  ot  H.  T.  Earle,  consider- 
ing that  the  articles  of  partnership  con- 
ferred no  such  authority.  In  this  we  think 
he  erred;  but,  considering  the  impor- 
tance ot  the  case,  and  that  there  may  lie 
defenses  other  than  Earle's  lack  of  any 
authority  whatever,  and  particularly  con- 
sidering that  the  defendant  has  not  been 
represented  on  this  appeal,  we  deem  it 
b€St  simply  to  reverse  the  Judgment,  and 
remand  the  case.  It  Is  therefore  adjudged 
and  decreed  that  the  Judgment  appealed 
from  be  annulled,  avoided,  and  reversed, 
and  that  the  case  he  remanded  to  the  low- 
er court,  to  be  there  proceeded  with  ac- 
cording to  law  and  the  views  herein  ex- 
pressed. 

(42  Ls.  Ann.  WO) 

McFEK  V.  VlCKSBURQ  S.  &  P.  B.  Co. 

{Supreme  Court  of  Louisiana.    June  18,  ISM. 
43  La.  Ann.) 

Uastib  and  SEBVAirr— Injcbiis  «o  Sebvaht— 
Unbatb  Appuaucbs — Damaobs. 

1.  Railroad  companies  should  provide  safe 
road-beds.  The  cross-ties  should  be  sound,  and  Uia 
rails  strong,  and  securely  laid. 

8.  An  accident  caused  by  ne«Ugenoe  In  not 
tiins  providing  for  the  safety  of  their  passengers 
and  employes  will  subject  them  to  damages. 

8.  The  question  of  punitive  or  ezemplaiy 
damages  need  not  1>e  decided,  nor  damages  allowed, 
as  there  is  not  that  element  of  malioe  or  evil  in- 
tent or  oppression  entering  into  and  forming  part 
of  the  not  oluurged  essential  to  decree  sndi  dam- 
ages. 
{SyVUCbu*  by  the  Cotirt) 

Appeal  from  district  coort,  parish  ol 
Onachita. 

iStuAAA^fiossell,  for  appellants.  Potta 
A  Hudson  and  Boatoer  A  Lamkin,  tor  ap- 
pellee. 

Bbeaux,  J.  This  Is  a  suit  bronght  by 
plaintiff  to  recover  ot  the  defendant  the 
sum  ot  $50,000  tor  the  loss  ot  her  son, 
OeorgeMcFee,  who  was  killed  while  in  the 
service  ot  the  defendant  company  as  & 
fireman  on  one  of  its  en^nes,  on  the  9th 
September,  1889,  in  a  wreck  ot  tiie  railroad 
of  the  company.  The  amount  Is  alleged 
as  due  as  follows:  For  damages  inth* 
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Ehyslcal  and  mental  torture  endured  by 
Im  from  the  bums  und  wounds  which 
caused  bis  death,  and  the  apprehension  of 
certain  death  which  awaited  him, the  sum 
of  $16,000;  for  damages  suffered  in  the  loss 
of  the  society  and  support  of  her  son,  the 
sum  of  $15,000.  And  she,  in  addition,  al- 
leges that  she  has  suffered  exemplary  dam- 
ages, In  the  sum  of  $20,000,  resulting  from 
the  willful  and  criminal  negligence  of  the 
defendant  company  in  running  its  trains 
over  an  ansate  and  dangerous  track,  the 
necessary  repairs  to  which  were  delayed, 
although  the  dangerous  condition,  and 
consequent  peril  to  the  safety  and  lires  of 
its  employes  and  the  public,  were  well 
known  to  the  managers  of  the  company. 
It  is  also  alleged  that  the  disaster  which 
resulted  in  the  death  of  plaiutlff's  only  son 
was  caused  by  deficient  and  Insecure  rails, 
and  rotten  cross-ties,  which  were  totally 
unfit  for  the  service  required,  and  the  uses 
to  which  they  were  put;  that  the  rails 
were  greatly  worn  by  age  and  use,  and  of 
a  type  and  material  long  since  out  of  use; 
tbat  the  cross-ties  were  worthless,  and 
anflt  to  bear  the  heavy  weight  of  the  pon- 
derous engines  and  cars;  that  the  condi- 
tion of  the  track,  rails,  and  ties  was  well 
known  to  the  defendnnt,  which  Is  guilty 
of  gross  and  criminal  negligence  in  failing 
to  repair  and  put  same  in  safe  condition 
for  traffic  and  travel;  that  a  parsimo- 
nious policy  was  pursued.  As  a  result,  tlie 
repair  force  was  reduced  to  a  number  to- 
tally insutHcient.  The  defendant  com- 
pany, on  its  part,  denies  any  fault  or  neg- 
ligence, alleges  that  the  employes  were 
competent  and  skilled,  and  were  supplied 
with  necessary  material  to  keep  the  track 
In  good  order,  and,  if  there  was  any  de- 
fect. It  was  latent;  that.  If  there  was  any 
responsibility,  it  rested  with  the  co-em- 
ployes of  the  deceased ;  If  there  was  any 
defect,  the  deceased  was  aware  of  the  con- 
dition of  the  track,  having  passed  daily 
over  It  for  months.  The  Jury  found  a  ver- 
dict for  the  plaintiff  fur  actual  damages 
to  the  amount  of  $7,500,  and  for  punitive 
damages  In  the  amount  of  f5,000. 

The  testimony  Is  quite  conflicting. 
There  are  not  many  undisputed  facts  in 
the  case.  It  is  not  contested  that  the  de- 
ceased was  the  only  son  of  the  plaintiff 
and  that  he  was  22  years  of  age;  that  be 
had  been  an  employe  of  the  defendant,  as 
a  fireman,  about  1  year.  These  are  about 
the  only  facts  in  regard  to  which  there  Is 
no  disagreement. 

A  number  of  witnesses  were  examined 
on  the  part  of  plaintiff.  Some  of  these 
■witnesses  were  present  when  the  accident 
occurred,  others  testify  as  to  the  condition 
of  the  road,  examined  at  other  times. 
Several  of  the  witnesses  testify  that  de- 
ceased lived  six  or  seven  hours  after  bis 
Injuries,  conscloub  most  of  the  time,  and 
suffering  excruciating  pain  and  Intense 
agonies.  He  died  from  the  effect  of  the  In 
Juries  received  In  the  wreck  at  the  time 
alleged.  He  was  scalded  to  death.  With 
reference  to  the  cause  of  the  accident,  the 
witnesses  tor  the  plaintiff  do  not  disagree 
in  anything  material.  They  testify  that 
the  ties  were  not  sound.  The  iron  rails 
were  not  securely  fastened  to  the  ties. 
There  were  low  Joints  connecting  rails, 
T.7BO.no.24— 46 


high  counters,  and  no  ballast.  The  ties 
were  so  broken  and  decayed  that  it  was 
possible  to  break  them  with  one's  hands. 
It  Is  stated  further  that  the  average  life  of 
a  steel  rail  Is  about  10  yean;,  and  of  an 
oak  tie,  in  alluvial  sections  of  country,  4 
or  6  years,  on  a  road  on  which  there  is  or- 
dinary wear  by  passenger  and  freight 
trains;  that  the  rails  and  ties  had  not 
been  renewed  for  a  great  many  years;  the 
road  was  not  in  perfect  alignment  in  the 
mile  16,  in  which  the  accident  occurred ;  It 
was  not  safe  to  run  a  train  over  mile  16  at 
therateof  16  miles  an  hour;  that  the  old 
style  Iron  rail  used  has  been  done  away 
with  long  since;  that  the  modem  and 
safer  appliances  to  secure  the  rails  In  posi- 
tion had  not  been  procured ;  that  the  cars 
ran  entirely  out  of  line  Immediately  In 
front  and  immediately  In  the  rear  of  the 
place  where  the  accident  happened.  We 
do  not  think  it  necessary  further  to  sum- 
marize the  testimony  of  plaintiff's  wit- 
nesses on  this  line.  Suffice  it  to  say  that 
they  agree  in  stating  that  the  railroad 
was  not  at  all  in  good  condition. 

The  witnesses  for  the  defendant,  em- 
ployes of  the  company,  do  not  entirely 
agree  In  their  statement  as  to  the  condi- 
tion of  the  road,  aud  as  to  the  Immediate 
cause  of  the  accident.  They  state  that  the 
company  furnished  necessary  materials  to 
repair  and  maintain  the  road;  that  it  was 
generally  in  a  fair  condition,  safe  for  all 
trains;  that  the  cross- ties  were  not  so 
decayed  as  to  make  traveling  on  the  road 
unsafe.  Some  of  the  witnesses  testify  that 
there  was  a  cross-tie  decayed— amere  shell 
— at  the  place  of  the  derailment.  A  few  of 
the  witnesses  testify  that  none  of  the  ties 
were  in  such  condition  as  to  make  it  nec- 
essary to  takethem  out,  except  at  the  place 
of  the  wreck. 

With  reference  to  the  direct  or  Immediate 
cause  of  the  accident,  there  does  not  seem 
to  be  absolute  certainty,  or,  at  any  rate, 
agreement  in  statement  of  a  sufficient 
number  of  witaesses,  to  make  the  cause 
evident;  that  is, as  to  whether  it  was  ow- 
ing to  a  defective  Joint  fastening  or  cross- 
tie  or  rail.  Some  of  plaintiff's  witnesses 
who  testify  on  the  subject  sta  te  that  the 
derailment  was  caused  by  decayed  ties 
g^ivlng  way  under  the  rail,  throwing  the 
engine  oH  the  track.  The  supervisor  of  the 
road,  testifying  as  a  witness  foi  the  defend- 
ant, states  that  there  was  a  decayed  tie 
under  the  Joint  where  the  rails  are  con- 
nected and  fastened.  The  rail  had  slipped 
a  little.  The  flange  of  the  wheel  mounted 
the  end  of  a  rail,  aud  ran  about  24  feet  on 
Its  top  before  leaving  It.  He  testifies  fur- 
ther: "Question.  Whatwas  the  condition 
of  the  tie  upon  which  that  chair  was 
placed?  Answer.  The  Inside  of  the  tie  was 
rotten.  Theoutslde appeared  to  besnund, 
but  was  cracked  right  under  the  rail.  I 
kicked  it  of[  where  the  engine  mounted.  It 
was  perfectly  rotten.  The  shell  was 
thin,— in  some  places  a  half  Inch,  and  In 
some  places  thicker,— and  appeared  to  be 
sound.  To  the  eye,  it  appeared  to  be 
sound  until  I  kicked  it  off.  Q.  What  was 
the  cause  of  the  bad  connection  there?  A. 
It  was  caused  by  the  spikes  not  holding. 
That  shell  was  loose,  and  would  not  bold 
the  spikes.    The  spikes  going  Itato  the  rot- 
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ten  tie  woald  not  hold. "  Other  witnesses 
have  testified  to  the  same  effect.  The  rec- 
ord disclosed  that  the  road  was  being  re- 
paired at  the  time  of  the  accident;  that 
the  old  were  being  replaced  by  new  rails. 
The  train-master  testifies  that  during  the 
year  ending  October  1,  1889,  more  than 
1,501  trains  ran  over  mile  16. 

In  answer  to  a  motion  to  produce  It,  the 
d^endant  company  brought  into  court 
the"  Conductors' Accident  Report."  From 
It  we  extract  the  following: 

"  Peraon&l  injury.  Name,  George  McFee, 
egre,  25  years;  occupation,  fireman;  resi- 
dence, Monroe.  Married  or  single?  Ans. 
Single.  Had  be  children?  None.  Extent 
of  injuries?  Ans.  Badly  scalded,  causing 
death."  2.  Was  Injury  caused  by  careless- 
ness of  the  Individual  ?  If  so,  in  what  re- 
spect? Ans.  No.  Ques.  Was  injury  caused 
by  carelessness  of  any  employes  of  the 
company?  Was  Injury  caused  by  any  de- 
fect In  road-way,  track,  bridges,  machin- 
ery, rolling  stock,  or  equipment  of  any 
kind?  If  so,  describe  nature  of  said  defect 
fully.  Ans.  Bad  track,  rotten  cross-ties, 
and  chair  off  rail"  (A  chair  is  the  fasten- 
ing on  either  side  of  each  end  of  the  rail.) 

An  analysis  of  the  testimony  has  result- 
ed in  convincing  us  that  the  answer  In  the 
"Conductors'  Accident  Report"  is  correct. 
He  was  In  a  position  to  know.  This  rec- 
ord was  made  at  the  time.  It  Is  corrobo- 
rated as  to  Its  correctness  by  a  decided 
preponderance  of  the  testimony. 

It  devolves  on  railroad  companies  to 
maintain  asafe road-bed, undecayed  cross- 
ties,  and  to  see  that  the  rails  are  properly 
adjusted,  and  In  proper  position. 

The  evidence  further  discloses  that 
George  McFee,  the  deceased,  contributed 
something  to  the  support  of  his  family  at 
different  times.  His  mother,  the  plainitff, 
is  a  widow,  and  has  two  daughters.  The 
youngest  Is  about  16  years  of  age.  At 
times,  when  in  Monroe,  the  deceased  re- 
sided at  his  mother's  home.  She  has 
property  of  no  great  value,  and  is  iff  debt. 
She  owns  her  dwelling-bouse,  and  collects 
small  rents. 

This  case,  in  so  far  as  relates  to  the  con- 
dition of  defendant's  railroad,  and  the  ac- 
cideut  which  caused  the  damage, issimilar 
in  many  respects  to  the  case  of  Rutherford 
V.  Railroad  Co.,  41  La.  Ann.  793,  6  South. 
Rep.  644.  In  that  case  it  was  held  that 
there  was  negligence  on  the  part  of  the  de- 
fendant company,  and  damages  were  al- 
lowed for  the  injuries  received,  the  suffer- 
ings, and  the  loss. 

"rbe  duty  now  devolves  upon  us  of  fixing 
the  amount  of  damages.  It  is  a  responsi- 
bility we  meet  with  concern,  and  not  with- 
out solicitude.  If  we  were  to  consider 
only  the  excruciating  pain,  the  agony  suf- 
fered from  the  time  of  the  injury  until  the 
death,  the  mental  distress  of  the  deceased 
while  struggling  with  death,  the  great 
suffering  of  the  mother  in  parting  from 
her  only  son,  the  affliction,  the  sad  event 
memory  unwillingly  and  mournfully  re- 
calls, and  attribute  these  to  willful  and 
outrageous  negligence,  the  amount  of  our 
decree  would  be  for  a  very  large  amount. 
While  there  must  be  compensatory  dam- 
ages allowed,  there  exists  a  responsibility 
towards  a  defendant  who,  although  negli- 


gent, never — nor  its  employes— for  an  In- 
stant realized  the  possibility  of  an  accident 
to  one  against  whom  they  did  not  bear 
the  least  ill  will.  There  was  too  much  de- 
lay in  making  repairs,  an  excess  of  econo- 
my, error  of  judgment,  but  there  are  no 
acts  of  mallciuns  or  outrageous  negligence. 

From  the  case  of  Peyton  v.  Railroad 
Co.,  41  La.  Ann.  8(11,  6  South.  Rep.  690,  we 
quote:  "A  review  of  our  reports  in  simi- 
lar cases  points  to  only  two  occasions  on 
which  this  court  has  allowed  damages  in 
excess  of  flO,0<)0  for  personal  injuries. 
[Among  the  cases  we  find  an  allowance  of 
$7,000,  for  an  accident  whereby  the  head 
of  a  large  family  lost  his  life,  their  only 
support,  and  the  allowance  of  f  5,000  in  an- 
other, and  fs,000  in  another  case.]  We 
find  that  the  courts  of  other  states  have 
allowed  less. "  In  thecaseol  Poirler  v.  Car- 
roll, 85  La.  Ann.  708,  the  court  held,  (the 
verdict  of  the  jury  was  for  f  12,000 :)  "  We 
think  it  Is  excessive,  and  should  be  re- 
duced. The  suit  is  not,  nor  could  it  be, 
brought  for  damages  sustained  in  conse- 
quence of  the  death  of  Poirler,  bat  for  the 
suffering  and  pain  which  he  endured  from 
the  time  of  the  explosion  to  that  of  bis 
death,  a  period  of  some  eighteen  hours, 
during  part  of  which  he  was  appareritly 
Insensible  or  uuconsctons.  Whatever  the 
endurance  wa«,  his  widow  and  minors 
cannot  secure  heavier  damages  than  he 
would  have  been  entitled  to  demand  and 
receive  had  he  survived.  In  the  Case  of 
Vredenburg,  In  which  the  unfortunate 
victim  had  been  sprung  upon  by  a  furions 
bear,  which  lacerated  his  flesh,  and  suf- 
fered torture  ending  after  tw^enty-elght 
days,  the  jury  had  allowed  fifteen  thou- 
sand dollars,  but  their  verdict  was  re- 
duced to  half,  [f 7.500.]  We  do  not  think 
that,  under  the  circumstances  of  this  case, 
the  suffering  not  having  been  longer  than 
24  hours,  the  plaintiff  should  recover  more 
thanr2,500." 

Having  considered  the  jurisprudence  on 
the  subject,  fixing  the  amount  in  similar 
cases  at  considerably  less  than  ^e  allow 
in  our  decree,  and  g:ivingdue  weight  to  the 
verdict  of  the  jury,  to  which  we  attach 
importance,  although  we  cannot  agree 
with  its  finding,  we  put  the  compensato- 
ry damages  at  f  6,000.  The  object  is  not 
benefit,  but  compensation.  We  think  this 
amount  secures  justice.  We  will  not  par- 
ticularize the  damages,  and  we  will  not 
dissect  the  purest  sentiments,  and  the  kind- 
est Impulses,  to  establish  how  much  Ib  al- 
lowed for  each  separate  item  of  suffering. 
The  facts  have  been  carefully  examined. 
Our  concluBlons  have  been  reached,  and 
the  amount  fixed,  after  close  study,  delib- 
eration, and  consultation. 

The  reasoning  which  led  to  the  con- 
clusion just  expressed  precludes  the  possi- 
bility of  condemning  the  defendant  to  pay 
examplary  damages.  If  such  damages  are 
allowable  as  such  at  all,  under  oar  sys- 
tem, they  are  allowable  only  when  an  ele- 
ment of  malice  or  evil  Intent  or  oppression 
enters  into,  and  forms  part  of,  the  act. 
This  the  line  of  reasoning  followed  by  us 
has  clearly  negatived. 

It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  verdict  and  judgment  ap- 
pealed  from   be   amended   by   deducting 
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tberefrom  fhe  Bum  of  $6,000  allowecl  for 
pnnltlToor  exemplary  damages;  that  the 
amoant  allowed  for  actual  or  compensa^ 
tory  damages  be  reduced  from  $7,500  to 
fe.UOO-;  and  that  as  thus  amended  the 
judgment  Is  affirmed,  with  In tereetat  legal 
rates  from  Judicial  demands  on  the  amount 
allowed.  Defendant  and  appellantto  pay 
the  costs  of  the  lower  court,  plulntilt  and 
appellee  the  costs  of  appeal. 

(tt  La.  Ann.  4GE)  ~~~~ 

Lbabnkd  t.  Waltoit. 

ISuprtTM  Court  of  Louisiana.   Karoh  8, 1890. 
^La.  Ann.) 

MOBTOAOBS  —  StIFDLATIOSB  —  FOBBCUMUBa  — 

Ci.Anis  OT  Third  Fbbsons. 
1.  In  case  tbe  defendant  In  a  pending  ault 
raises  the  question  of  the  nullity  of  a  sale  made 
to  tbe  plaintifl  pendente  lite  by  way  of  an  answer, 
and  lecoBTentional  demand,  a  previona  tender  is 
not  a  condition  precedent  thereto,  particularly 
when  tbe  sate  has  been  made  In  the  foreclosure  of 
a  special  mortgage,  and  the  mortgagee  becomes 
the  purchaser,  and  attributes  the  whole  of  the 
price  to  the  satlsfuction  of  his  mortgage  claim. 

3.  A  clause  in  an  act  of  conventional  mortgage 
stipulating  a  waiver  of  the  benefit  of  appraise- 
ment is  valid  in  law. 

8.  A  sequestration  of  property  which  is  \m- 
movable  by  destination,  and  forms  part  of  realty 
under  moi-tgage,  but  which  has  been  removed 
therefrom  by  the  mortgagor  as  an  ancillary  pro- 
iieeding  for  tbe  recovery  and  restoration  thereof 
to  the  mortgaged  premises  for  seizure  and  sale,  is 
n  iPfriil  and  valid  proceeding,  and  does  not  have 
Uic  effect  of  changing  executory  proceedings  into 
tliOKe  uta  ordinano. 

4.  In  case  some  third  person  opposes  the  claim 
i.r  iiie  mortgage  creditor,  and  sets  up  title  in  her- 
self to  tbe  property  thus  sequestered,  and  tbe  for- 
mer retorts  in  an  answer  that  the  third  opponent's 
title  is  simulated  and  fraudulent,  this  pleading 
does  not  have  such  effect. 

5.  When  tbe  mortgagor  enjoins  the  sale,  and 
the  mortgagee,  in  bis  answer,  prays  judgment  for 
the  mortgage  debt,  his  right  thereafter  to  proceed 
under  tbe  writ  of  seizure  and  sale  enjoined  la 
abandoned  acd  lost. 

6.  A  creditor  seizing  a  plantation  under  a  writ 
of  seizure  and  sale.  In  foreclosure  of  a  mortgage, 
has  a  right  to  require  the  sheriff  holding  the  prop- 
erty, to  cultivate  It  while  under  seizure  for  tbe  ao- 
coiunt  d  the  mortgagee,  upon  maUng  the  neces- 
aaiT  advances  for  that  purpose;  and  be  bas  the 
right  to  recover  the  amoant  of  such  advances,  and 
the  value  of  hU  aervices. 

7.  The  coat  of  such  cultivation,  keeper's  fees, 
and  all  other  costs  incurred  other  than  such  as  are 
covered  by  the  statutory  tee-bill,  must  he  taxed  on 
rule  as  a  supplement  to  tbe  final  judgment. 

(SyUabut  by  the  Court.) 

ateeie  A  Dagg,  for  appellant.    X>Dce  <ft 
Lewie,  for  appellee. 

.  Watkins,  J.  Appeal  from  the  ninth  )a- 
dldal  district,  parish  of  Concordia.  The 
mutifations  issues  raised  in  this  case  re- 
qoire  a  careful  and  concise  statement,  in 
cbronologlcal  order,  to  be  clearly  under- 
stood. 

On  the  2d  of  January,  1889,  tbe  plaintiff, 
Learned,  obtained  an  order  for  the  seizui 
and  sale  of  tbe  d^endant's  (Walton's) 
Asbland  plantation,  with  its  improve- 
ments and  appurtenances,  in  the  foreclos- 
ure of  a  special  mortgage  of  f8,100;  tbe 
act  stipulating  tbe  pact  de  non  aHenando, 
and  a  waiver  of  the  benefit  of  appraise- 


ment. On  the  lOtb  of  January,  prior  to 
the  issuance  of  the  writ,  the  plaintiff  ob- 
tained a  sequestration  of  certain  movable 
effects,  whlclr  were  Immovable  by  destina- 
tion, and  formed  part  of  the  mortgaged 
property,  Ijiougb  some  of  it  had  been  re- 
moved tberefom.  This  proceeding  had  for 
object  to  restore  and  maintain  Intact  the 
property  which  was  affected  by  the  mort- 
gage, and  was  ancillary  to  the  executory 
proceedings ;  the  sequestration  only  being 
intended  to  aid  in  subjecting  the  ipovables 
to  tbe  writ  of  seizure  and  sale.  On  the 
16tb  of  January,  likewise  prior  to  tbe  issu- 
ance of  a  writ  of  sale,  Walton,  tbe  mort- 
gagor, enjoined  and  prohibited  tbe  sheriff 
from  making  a  setiure  of  the  mortgaged 
property,  on  the  ground  that  the  creditor 
had  given  him  an  exteuHlon  of  time,  and 
his  action  was  premature.  On  the  23d  of 
January,  R.  M.  WalmBley  &  Co.  obtained 
a  like  order  of  seizure  and  sale  against  the 
same  property  and  appurtenances,  in  the 
foreclosure  of  a  second  mortgage  of  some 
f4,000;  and  on  the  29th  of  same  month 
the  mortgagor,  Walton,  enjoined  on  the 
ground  that  the  debt  had  been  paid.  Be- 
tween tbe  time  of  the  filing  of  the  two  in- 
junctions, Mrs.  Henrietta  Rosenthal  filed 
a  third  opposition  proceeding,  claiming 
the  ownership  of  tbe  mules,  cows,  calves, 
yearlings,  bogs,  wagons,  fanning  imple- 
ments, etc.,  by  purchase  of  William  O.  Wal- 
ton, the  son  of  thedefendant;  and  she  was 
permitted  to  release  same  from  tbeseques- 
tratlon  un  furnishing  a  bond  of  f  2,200.  In 
the  meanwhile,  Walton  appealed  from 
the  order  of  seizure  and  sale  on  technical 
grounds,  and  in  this  court  the  order  was 
maintained.  41  La.  Ann.288,6South.  Kep. 
125.  On  the  16th  of  April,  1889,  the  two  in- 
Junctions  were  dissolved,  no  evidence  hav- 
ing been  Introduced  in  their  support,  and 
all  the  property  seized  was  advertised  for 
sale  on  the  18th  of  May  following;  it  be- 
ing described  in  the  advertisement  as  it 
wis  on  thel4th  of  January,  when  the  writ 
of  seizure  and  sale  issued.  The  third  oppo- 
nent, Mrs.  Rosenthal,  was  again  permitted 
to  release  the  whole  of  the  personal  ef- 
fects she  claimed  from  seizure  and  sale, 
on  furnishing  a  forthcoming  bond  for 
^,750.  As  the  sale-day  was  approach- 
ing, the  sheriff  gave  the  third  opponent 
a  notification  to  that  effect,  and  de- 
manded the  furthcoming  of  the  property 
bonded  for  sale  on  that  day.  Falling  to 
do  so,  she  amended  her  third  opposition, 
and  obtained  an  injunction  against  its  sale, 
and  against  Leamed's  enforcement  of  the 
forthcoming  bond,  and  obtained  an  order 
for  Its  separate  appraissment  and  sale.  In 
this  the  seizing  creditor.  Learned,  appears 
to  have  acquiesced;  and,  as  Walton  made 
no  further  opposition,  the  naked  planta- 
tion was  sent  to  sale  on  the  date  specified, 
and  the  mortgagee.  Learned,  became  the 
purchaser  at  the  price  of  f  11 ,000.  The  sher- 
iff's proda-verbal  recites  the  order  of  court 
directing  a  separate  appraisement  of  the 
personal  propei'ty,  ajid  the  postponement 
of  the  sale  thereof.  It  also  makes  specific 
mention  of  the  sale  having  been  made  of 
the  crops  growing  on  and  attached  to  the 
land  at  the  time,  though  nothing  is  stated 
with  referenceto  any  other  appurtenances. 
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or  immoTables  by  destination  forming  a 
part  of  the  prox>erty  which  was  seized  and 
Bold.  In  the  meanwhile  Learned  filed  an 
answer  to  the  third  opposition  of  Rosen- 
thal, aflBrmlng  the  pendency  and  full  force 
of  bis  executory  proceedings,  and  his  right 
to  have  sold,  nnder  his  writ  of  seizure  and 
sale,  all  of  the  immovables  by  destination, 
which  are  claimed  by  the  third  opponent, 
averring  the  fraud  and  simulation  of  her 
title  to  same,  and  that  It  should  be  an- 
nulled and  set  aside,  and  praying  Judg- 
ment rejecting  her  demand  of  ownership, 
decreeing  that  said  property  be  subjected 
to  bis  mortgage  claim,  and  that  it  be  sold 
to  pay  and  satisfy  same.  While  these 
proceedings  were  in  progress,  the  seizing 
creditor  induced  the  sheriff,  as  a  matter  of 
Judicial  administration,  to  undertake  the 
pitching  and  planting  of  a  crop  on  the 
plantation,  though  this  appears  to  have 
been  done  under  disadvantageous  circum- 
stances. Walton  had  stripped  it  of  every- 
thing which  in  any  way  served  for  the  la- 
bors of  the  farm,  and  its  cultivation,  im- 
mediately previous  to  its  seizure,  leaving 
It  bare.  But  Learned  advanced  the  neces- 
sary means  to  put  farming  operations  in 
progress,  and  a  crop  was  planted  by  the 
sheriff's  keepers ;  and  it  was  well  advanced 
whea  the  sale  was  made.  In  this  condi- 
tion aHaIrs  remained  until  October  follow- 
ing the  date  of  sale,  when  Walton,  defend- 
ant, filed  an  extended  answer  to  the  third 
opposition  of  Rosenthal,  and  made  a  re- 
conventional  demand  on  the  seizing  cred- 
itor. Learned,  alleging  that  the  sale  of  the 
land  was  null  and  void  for  various  causes. 
B.  M.  Walmsley  &  Ck>.  also  appeared  in  va- 
rious capacities  and  pleadings;  and  so  did 
other  parties. 

On  final  trial  the  judge  a-  quo  rendered 
judgment  in  these  above-related  proceed- 
ings as  follows,  viz. :  (1)  Sustaining  plain- 
tiff's sequestration,  except  as  to  5  bead  of 
milcb  cows,  8  head  of  yearlings,  8  bead 
of  calves,  80  bead  of  bogs,  and  1  iron 
safe,  as  to  which  it  was  dissolved;  they 
not  being  considered  immovable  by  desti- 
nation. (2)  Sustaining  Mrs.  Rosenthal's 
third  opposition,  and  recognizing  her 
ownership  of  those  items  of  property  only 
as  to  which  the  plaintiff's  sequestration 
was  dissolved.  (3)  Malntainingdefendant's 
(Walton's)  reconventional  demand  in  so 
far  as  to  annul  the  sheriff's  sale  to  Learned 
of  the  Ashland  plantation  under  the  writ 
of  sale.  (4)  Annulling  tbe  sale  of  William 
O.  Walton  to  Mrs.  Rosenthal  of  all  tbe 
property  she  claimed,  except  that  above 
mentioned,  and  certain  cotton  seed,  com, 
and  hogs,  and  dissolving  her  injunction 
restraining  the  enforcement  of  her  forth- 
coming bond.  From  this  judgment, plain- 
tiff. Learned,  and  third  opponent,  Rosen- 
thal, alone  appeal,  tbe  practical  effect  of 
which  is  to  eliminate  all  other  parties, 
and  to  restrict  the  Issues  for  our  determi- 
nation to  tbe  following,  viz. :  (1)  The  va- 
lidity of  tbe  sheriff's  sale  to  Learned ;  (2) 
that  of  Mrs.  Rosenthal's  title  from  William 
O.  Walton.  Counsel  for  tbe  defendant, 
George  L.  Walton,  answered  tbe  appeal, 
and  prayed  for  an  amendmentof  the  judg- 
ment appealed  from  by  allowing  him  the 
rent  demanded,  or  by  rejecting  this  de- 


mand as  of  nonsuit.  The  Judge  a  qao 
states  in  the  judgment  pronounced  by  him 
that,  as  no  evidence  was  adduced  to  es- 
tablish this  claim,  and  counsel  for  defend- 
ant did  not  refer  to  it  in  bis  argument,  it 
has  not  been  considered;  and  for  thatrea- 
Bon  we  do  not  consider  It  to  be  a  question 
for  our  consideration. 

1.  Was  the  sheriff's  sale  to  Learned  a 
valid  one?  The  grounds  assigned  by  Wal- 
ton for  Its  nullity  are  (1)  that  the  sale 
was  made  without  an  appraisement  hav- 
ing been  made,  and  that  he  bad  not  tbe 
legal  right  to  make  a  waiver  of  the  bene- 
fit of  appraisement;  (2)  because  tbe  cred- 
itor Learned,  had  previous  to  said  sale 
converted  his  proceedings  via  execntlva 
into  proceedings  via  ordinaria,  whereby 
the  seizure  of  themortgag^ed  property  was 
released,  and  the  sheriff  left  without  pow- 
er to  proceed  with  tbe  sale.  The  counsel 
of  Learned  strenuously  insist  upon  the  ap- 
plication of  the  rale  that  a  previous  tender 
of  the  amount  of  the  purchase  price  must 
be  made  by  Walton  as  a  condition  preced- 
ent to  the  institution  of  an  action  to  an- 
nul the  sale.  Farquhar  v.  lies, 89  La.  Ann. 
874,  2  South.  Rep.  791.  Without  making 
any  departure  from  that  well-fixed  rule,  it 
is  suflicient  answer  to  say  that  this  is  not 
a  suit,  in  the  ordinary  acceptation  of  that 
term,  but  a  reconventional  demand  which 
is  incorporated  In  an  answer;  and  the 
purchaser  of  the  property  Is  the  plaintiff 
in  the  writ  under  which  the  sale  was  made, 
and  paid  no  part  of  the  price  in  cash,  as 
his  mortgage  was  the  senior  one  in  rank. 
In  addition  to  this,  the  judgment  revok- 
ing the  sale  i-ecognlzed  his  mortgage  as 
still  in  existence,  unimpaired.  It  has  been 
frequently  decided  by  this  court  that  a 
clause  in  an  act  of  mortgage  dispensing 
with  appraisement  Is  valid  Inlaw.  Broad- 
well  V.  Rodrignes,  18  La.  Ann.  68 ;  Insur- 
ance Co.  V.  Bagley,  19  La.  Ann.  89 ;  Jonet  v. 
Mortimer,  29  La.  Ann.  210.  The  second 
ground  is  equally  untenable.  In  neither 
the  petition  of  Learned  for  a  sequestra- 
tion, nor  in  bis  answer  to  the  third  oppo- 
sition of  Mrs.  Rosenthal,  is  there  any 
prayer  for  judgment  in  personam  against 
tbe  debtor  and  mortgagor,  George  L. 
Walton,  on  the  mortgage  notes.  Thesole 
object  of  the  former  was,  as  we  said 
above,  to  recover  and  maintain,  intact, 
and  as  a  part  of  the  mortgaged  property, 
the  immovables  by  destination,  and  in 
order  that  same  might  be  seized  and  sold 
under  the  writ  of  seizure  and  sale.  When 
Mrs.  Rosenthal  set  up  a  claim  of  owner- 
ship to  the  identical  property  which  was 
sequestered,  it  was  perfect^  legitimate 
'  and  necessary  for  blm  to  protect  bis  right 
to  subject  this  property  to  seizure  and 
sale  under  the  writ  of  sale  by  establishing 
the  fraud  or  simulation  of  her  title  in  aid 
of  bis  previous  sequestration.  It  was 
her  claim  of  ownership  that  rendered  this 
charge  an  essential  issue.  Her  third  op- 
position created  tbe  necessity  for  this 
pleading.  The  third  opposition  Is  an  In- 
tegral part  of  the  sequestration,  upon 
which  It  is  ingrafted.  These  are  ancillaiy 
to  the  executory  proceedings  of  Learned, 
and  do  not  In  any  wise  impair  their  force 
or  effect.    On  the  contrary,  they  are  In 
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aid  of  tb^r  efficacy.  Snch  a  BFiquestratlon 
•was  recoRnlzt'd  In  Duncan  v.  Wise,  39  La. 
Ann.  75,  6  South.  Eep.  13.  and  Mortgage 
Co.  V.  BalBton,  38  La.  Ann.  695,  aa  lepal 
and  proper.  It  would  be  inconsistent  to 
hold  at  the  same  time  that  such  ancillary 
proceedings  had  the  effect  ol  rendering  in- 
efiicaciouB  such  executory  proceedings. 
Mrs.  Rosenthal  being  a  stranger  and  third 
person  cLiiiming  ownership,  and  not  a 
party  to  the  Walton  mortgage  and  notes, 
It  is  apparent  that  no  personal  Judgment 
could  have  been  asked  or  rendered  against 
her;  and  therefore  no  controversy  between 
Learned  and  Mrs.  Bosenthal  could  in  any 
•way  affect  Learned's  executory  proceed- 
ings against  Walton.  This  is  evident. 
It  is  only  when  the  creditor  and  defendant 
in  an  injunction  suit  by  his  debtor  an- 
swers, and  prays  .  personal  Judgment 
against  him,  for  the  amount  of  bis  mort- 
gage claim,  that  the  proceedings  via  ex- 
ecuttva  are  transformed  into  proceedings 
viH  ordinarJa.  Our  conclusion  is  that  this 
part  of  the  judgment  appealed  from  is  er- 
roneous, and  the  sheriff's  sale  was  improp- 
erly annulled. 

2.  The  validity  of  the  sale  of  William  G. 
Walton  to  Mrs.  Bosenthal  depends  upon 
whether  or  not  it  is  simulated  and  fraudu- 
lent. While  It  is  true  that  all  the  things 
which  the  owner  of  a  tract  of  land  has 
placed  upon  it  for  its  service  and  improve- 
ment, such  as  worklngcattle,  Implements  of 
husbandry,  and  the  like,  are  immovable  by 
destination  and  covered  by  a  pre-existing 
mortgage  attaching  to  the  realty,  yet  the 
effect  of  the  mortgage  is  maintained  only 
BO  long  as  the  condition  of  immovable  by 
destination  continues.  We  held  in  Weil  v. 
Lapeyre,  .18  La.  Ann.  303,  that  "a  sale  In 
good  faith  by  the  owner,  [of  such  immov- 
ables by  d  stination,]  followed  by  actual 
delivery  to  the  purchaser,  •  •  •  does 
liberate  the  things  thus  sold  from  the  ef- 
fect of  the  mortgage  to  which  they  had 
been  subjected,"  etc.  The  statement  of 
facts  on  which  the  title  of  Mrs.  Bosenthal 
depends  is  as  follows,  viz. :  In  December 
of  1887,  G.  L.  Walton,  the  defendant,  sold, 
or  purported  to  sell,  to  his  son,  William 
G.  Walton,  the  immovables  by  destina- 
tion In  satisfaction  of  an  alleged  claim  of 
$2,0OU  due  him  for  bis  wages,  as  manager 
of  the  Ashland  plantation,  during  previ- 
ous years.  For  the  year  1888  the  father 
leased  the  plantation  to  his  son,  ostensibly 
for  f3,000,  and  the  latter  retained  the 
movables  on  the  place  as  they  were  be- 
fore. In  December,  1888,  the  son  removed 
a  part  of  this  property  across  the  river, 
into  the  state  of  Mississippi,  and  while 
there  negotiations  were  opened  with  Mrs. 
Bosenthal,  who  lived  on  a  plantation  In 
Louisiana  about  six  miles  from  Ashland, 
and  in  consummation  of  which,  it  is 
claimed,  she  became  the  purchaser  for  the 
stated  price  off 2,600;  and  that  part  of 
the  movables  remaining  on  Ashland  was 
at  once  removed  to  Union  Point  plantar 
tion,  and  the  portion  that  was  transferred 
to  Mississippi  was  returned  to  that  place, 
also.  We  have  examined  the  evidence  with 
care,  and  It  has  satisfied  us  that  the  whole 
transaction  was  a  sheer  simulation.  The 
two   important  factors  In  riveting  this 


conviction  in  our  minds  are  (1)  that,  while 
the  third  opponent  claims  to  have  derived 
title  from  William  G.  Walton,  all  the  evi- 
dence, and  particularly  the  correspond- 
ence, shows  that  George  L.  Walton,  the 
mortgagor,  conducted  the  negotiations 
from  beginning  to  conclusion,  and  neither 
the  name  nor  pretensions  of  William  G. 
Walton  are  therein  once  adverted  to ;  and 
(2)  while  all  the  correspondence  points  to 
the  consideration  as  fl,000  in  cash,  and 
six  and  eight  months*  notes  for  the  bal- 
ance, the  parol  proof  shows  that  only  on(» 
note  was  executed,  and  it  found  its  way 
Into  a  bank  In  Mississippi  as  a  deposit  for 
the  account  of  G.  L.  Walton's  attorneys. 
It  thus  appears  that  not  only  was  G.  L. 
Walton  the  party  negotiating  the  srle, 
but  the  beneficiary  of  the  price.  The  bur- 
den was  on  third  opponent  to  show  own- 
ership, but  her  own  letters  go  a  long  way 
to  show  the  contrary,  and  other  testimo- 
ny puts  the  fraudulent  simulation  of  her 
letter  beyond  doubt.  Her  demands  should 
be  rejected  In  toto,  and  Learned's  seques- 
tration maintained  la  toto.  The  title 
never  passed  to  Mrs.  Rosenthal. 

S.  Much  has  been  said  in  argument  and 
brief  in  regard  to  a  large  claim,  of  over 
f6,000,  which  Is  preferred  against  Walton, 
defendant,  on  account  of  the  cultivation 
of  a  crop  on  the  mortgaged  premises, 
prior  to  sale,  for  account  of  the  sheriff; 
but  there  is  no  mention  of  it  in  the  Judg- 
ment appealed  from,  and  the  question  of 
its  allowance  vel  noa  Is  not  properly  be 
fore  us  now.  We  think  there  is  no  longer 
any  doubt  as  to  the  authority  of  a  sheriff, 
in  proper  cases,  to  plant  a  crop  on  planta- 
tions under  seizure.  In  Lockhart  v.  M orey. 
41  La.  Ann.  1165,4  South.  Rep.  581,wesaid  on 
this  subject.in  substance:  "  A  vendor  seiz- 
ing the  plantation  seeming  his  claim  has  a 
right  to  make  the  advances  necessary  for 
the  working  of  the  place  while  in  the 
sheriff's  custody,  and  to  oversee  it,  with 
the  sheriff's  consent.  In  both  cases,  he  Is 
entitled  to  recover  the  amount  of  the  ad- 
vances shown  to  have  been  made,  and  to 
receive  payment  for  his  services. "  Tayl. 
Dig.  p.  362,  No.  10.  To  the  same  effect  is 
Lambreth  v.  Sheriff,  41  La.  Ann.  749,  6 
South.  Bcp.  558.  Defendant's  recourse  is 
by  a  proceeding  contradictorily  with  the 
sheriff  by  rule,  as  outlined  in  the  Lambreth 
Case,  and  In  Iron- Works  Co.  v.  Beuss,  40 
La.  Ann.  121,  3  South.  Bep.  500.  The  pro- 
ceeding would  be  in  the  nature  of  an  in- 
terlocutory one,  forming  an  addendum  to 
the  final  Judgment  rendered  in  the  case. 
See  State  v.  Lazarus,  40  La.  Ann.  856.  6 
South.  Bep.  289.  Thecrop  that  was  gi-ow- 
Ing,  and  formed  a  part  of  the  i-ealty,  at 
the  date  of  sale,  (May  18th,)  necessarily 
passed  with  the  land  to  the  purchaser. 
Learned.  The  debtor,  Walton,  did  not 
undertake  to  prevent  Its  sale,  or  to  r©- 
qairf>a  separate  appraisement  and  sale. so 
&8  to  segregate  the  proceeds  of  one  from 
the  other,  and  a  sale  in  globo  was  not  ob- 
jected to  by  him.  But  the  movables  which 
Learned  caused  to  be  placed  on  the  plan- 
tation subsequent  to  the  seizure  were  not 
expressly  mentioned  in  either  the  adver- 
tisement or  proc&s-verbal  of  sale.  It  Is 
questionable  whether  they  formed  a  part 
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of  the  ImmovableB  by  destination,  not  hav- 
ing been  so  placed  by  the  owner  of  the 
realty.  We  think  the  ends  of  justice  would 
be  best  subserved  by  remitting  this  ques- 
tion, also,  to  the  determination  of  the 
court  H  quo.  In  connection  with  the  ques- 
tion of  cost  of  caltivatiun  of  the  planta- 
tion, and  other  cost. 

It  is  ordered  and  decreed  that  the  Judg- 
ment appealed  from  be  reversed,  and  It  is 
now  ordered  and  decreed  that  the  sale  of 
Ashland  plantation  to  R.  F.  Learned  be 
declai-ed  Ipgal.  and  valid,  and  that  the 
sale  of  the  plantation  included  that  of  the 
growing  crop;  that  the  sale  from  William 
O.  Walton  to  Mrs.  H.  Rosenthal  be  de- 
clared a  fraudulent  simulation,  and  void, 
and  plaintiff's  sequestration  thereof  be  re- 
instated, and  sustained  io  toto;  that  third 
opponent's  injunction  restraining  the 
plaintiff's  enforcement  of  the  forthcoming 
bond  be  dissolved;  that  all  other  ques- 
tions be  dismissed  as  of  nonsuit,  with  the 
rights  of  all  parties  fully  reserved. 

It  is  finally  ordertd  and  decreed  that  the 
defendant,  George  L.  Walton,  be  taxed 
with  all  the  costs  of  the  main  demand, 
and  its  Incidents,  and  the  third  opponent 
with  all  the  costs  of  the  third  opposition, 
and  itx  incidents,  and  that  third  opponent 
and  deftndant  be  taxed  with  the  costs  of 
appeal  ratably  and  proportionately  to 
their  respective  demands. 


ON  APPUCA'nON  rOR  BEBBABINO. 

Watkins,  J .  Several  defects  in  our  opin- 
ion are  suggested,  and  in  those  particolars 
we  are  requested  to  amend  our  decree,  or 

grant  intervenor  and  third  opponent  a  re- 
earing. 

The  first  one  is  that  until  it  is  first  es- 
tablished  that  the  defendant,  Walton,  is 
Indebted  to  the  plaintiff.  Learned,  in  some 
fixed  amount,  the  latter  has  no  right  to 
contest  the  validity  of  the  sale  to  Mrs. 
Rosenthal.  This  Is  true,  no  doubt,  as  a 
general  proposition,  but  the  principle  can- 
not be  properly  invoked  here.  The  plain- 
tiff held  a  mortp^age  for  about  $8,000 
on  Walton's  plantation  and  Immovables 
by  destination,  and  sought  to  foreclose 
by  executory  proceedings.  Not  knowing 
what  the  land  alone  would  sell  for,  he 
sought  by  sequestration  to  recover  the 
Immovables  by  destination  which  the  de- 
fendant had  removed  from  the  mort- 
gaged property,  when  he  was  met  by 
Mrs.  Rosenthal's  third  opposition,  and 
claim  of  ownership  thereof.  During  its 
pendency  the  land  and  growing  crop  were 
sent  to  sale,  and  reaU7.ed  fll,OOU,  hid  by 
the  plaintiff.  It  is  the  present  contention 
of  the  third  opponent  that  the  proceeds  of 
sale  of  the  laud  are  more  chan  snttlclent  to 
discbarge  the  debt,  with  Interest,  attor- 
ney's fees,  and  all  costs,  and  that  there 
will  be  no  necessity  for  the  sale  of  the  im- 
movables by  destination,  or  the  collection 
of  thefortbcoming  bond,  and  that  the  ques- 
tion of  the  simulation  of  the  sale  to  Mrs. 
Rosenthal  should  be  deferred.  This  mayor 
may  not  be  so.  It  is  quite  impossible  for 
us  to  decide  that  question  now.  A  ques- 
tion of  costs  wns  nonsuited,  and  remand- 
ed for  the  court  a  917a  to  determine  on 


rule.  When  it  shall  have  determined  the 
question  of  cost,  nothing  will  remain  to  be 
done  but  to  cast  up  a  settlement,  and  as- 
certain how  the  balance  stands, — for  or 
againstthe  defendant.  If  nothing  remains 
due,  no  further  proceedings  will  be  enter- 
tained looking  to  the  enfoicement  of  the 
forthcoming  bond,  or  the  sale  of  the  Im- 
movables by  destination.  But  we  need 
not  disturb  oar  decree.  It  will  suiflce  to 
preserve  the  stataa  quo  in  respect  to  both, 
and  direct  that  n<)  further  proceedlntrs  be 
taken  until  the  amount  of  costs  and 
charges  is  determined,  provided  the  prop- 
erty be  restored  to  the  custody  of  the 
sheriff,  or  otherwise  satisfactorily  ac- 
counted for. 

The  second  point  is  that  the  third  oppo- 
nent was  not  properly  put  in  default,  no 
order  of  court  having  been  granted  direct- 
ing her  to  return  the  property  for  sale; 
and,  if  the  demand  made  by  the  sheriff 
was  sufficient,  it  was,  under  the  circum- 
stances, practically  impossible  for  her  to 
have  returned  it  by  the  day  of  sale.  We 
do  not  understand  that  a  forthcoming 
bond  operates  an  absolute  release  of  prop- 
erty from  seizure.  The  law  merely  ex- 
tends to  the  claimant  the  grace  of  keeping 
the  property  in  his  custody  pending  an 
opposition  resisting  the  seizure,  merely  tu 
economize  cost.  The  only  effect  of  putting 
the  claimant  in  default  is  to  make  the 
bond  exigible.  For  this  purpose  a  notifl- 
caticm  by  the  sheriff  is  sufflcient.  An  or- 
der of  court  was  unnecessary.  If,  for  any 
reason.  It  is  out  of  the  claimant's  power 
to  return  the  property  on  the  day  fixed  for 
its  sale,  the  execution  of  the  bond  may  be 
resorted  to,  and  any  other  property  of 
hers  seized  and  sold  ;  hut  it  would  be  com- 
petent for  her,  at  any  time  before  sale  of 
property  under  execution  on  the  bond,  to 
return  the  property  bonded,  and  thus 
abate  further  proceedings.  The  date  tor 
the  return  of  the  property  Is  ordinarily 
fixed  in  the  bond,  and  must  be  rigorously 
adhered  to,  on  the  penalty  of  proceedings 
of  forieiture  being  commenced  iostnater, 
subject,  as  as  we  hare  Just  stated,  to  the 
claimant's  or  debtor's  subsequent  return 
of  the  property  released.  The  mortgage 
creditor  was  entitled  to  sell  all  of  the  im- 
movables by  destination  under  his  order 
of  seizure  and  sale,  or  under  an  execution 
on  the  fortbcomlngbond.  We  have  recog- 
nized his  right  BO  to  proceed,  but  liave  re- 
strained all  further  proceedings  until  the 
amount  of  cost  is  ascertained.  In  the  In- 
stant case  the  third  opponent's  contention 
is  that,  as  the  property  in  question  was 
on  Union  Point  plantation,  48  miles  dis- 
tant from  the  sheriff's  office,  two  days* 
notification  was  insufficient,  because,  in 
the  then  condition  of  the  roads,  two 
weeks'  time  would  have  been  required  to 
effect  adelivery.  It  must  be  borne  in  mind 
that  third  opponent's  injunction  only  re- 
strained the  sheriff  from  declaring  the 
bond  forfeited.  Evidently,  there  has  al- 
ready elapsed  much  more  time  than  was 
requisite  for  that  purpose;  and  our  decree 
dissolving  the  injunction  will  operate  a 
forieiture  by  Judicial  decree,  if  the  proper- 
ty has  not  been  surrendered.  But,  if  the 
released  property  is  not  surrendered,  the 
creditor  can  proceed  on  the  bond.    One  or 
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both  must  respond  to  the  balance  due  the 
creditor  alter  the  costs  hare  been  ascer- 
tained, and  the  proceeds  of  sale  of  the  land 
have  been  first  applied  to  the  amount  of 
the  debt,  principal,  interest,  and  cost. 

The  third  point  suggrested  Is  that,  be- 
cause W.  G.  Walton  leased  Ashland  plan- 
tation for  the  year  -1888  with  the  knowl- 
edge aiid  full  acquiescence  of  Learned,  it 
necessarily  follows  that  the  products 
raised  by  him  on  that  plantation  during 
that  year  are  his,  and  his  sale  thereof  to 
Mrs.  Rosenthal  was  valid.  Inthiswethink 
third  opponent's  counsel  is  correct.  This 
lease  is  not  attacked  In  these  proceedings 
by  Learned.  The  possession  of  W.  O.  Wal- 
ton in  1K88  is  substantiated  byproof.  The 
products  raised  on  theplacearopreeumably 
his,  and  do  not  form  part  of  the  mort- 
gage debtor's  effects,  which  was  placed 
on  the  mortgaged  property  for  Its  service 
and  improvement;  and  hence  same  does 
not  constitute  any  part  of  the  immovables 
by  destination.  It  ought,  therefore,  to  be 
declared  not  subject  to  the  selxure  and 
sale,  and  that  plaintiff  has  no  right  of  ac- 
tion against  it.  In  this  respect,  our  for- 
mer decree  should  be  amended.  It  was 
not  our  intention  to  impose  on  the  defend- 
ant particularly,  or  on  any  other  party, 
the  doty  or  responsibility  of  obtaining  a 
mie  for  the  ascertainment  and  taxing  of 
eosta.  We  made  merely  a  suggestion.  We 
will  be  more  specific,  and  embody  It  in  a 
supplemental  decree. 

It  is  therefore  ordered  and  decreed  that 
our  decree  herein  previously  rendered  be 
so  amended  as  to  declare  that  all  products 
raised  on  the  Ashland  plantation  In  1888 
are  not  immovables  by  destination,  not 
subject  to  plaintiff's  mortgage,  and  that 
same  shall  be  releaaed  to  the  third  oppo- 
nent. 

It  Is  further  and  finally  ordered  and  de- 
eree«l  that  the  right  of  any  and  all  parties 
is  reserved  to  proceed  by  rule  against 
proper  parties  to  have  costs,  other  than 
those  fixed  in  the  statutory  fee-bill,  taxed 
according  to  law,  and  that,  during  the 
pendency  of  the  proceedings  to  tax  costs, 
all  further  proceedings  in  the  enforcement 
of  the  forthcoming  bond,  or  on  the  sale  of 
the  property  bonded,  be  stayed ;  that.  In 
all  other  respects,  our  former  decree  re- 
main undisturbed,  and  that  a  rehearing 
be  refused. 

(4£  La.  Ann.  Ea) 

Statb  ▼.  DuPRB  et  at. 

(Supreme  Court  of  LouMana.    April  7, 1890. 
&  La.  Ann.) 

tMOEtm  Tax— ExBHPTioH— NswsPAnB  Po*. 

USBBBS. 

Considering  that,  under  the  statement  of 
faota  in  this  case,  the  maldng  of  newspapers  is  a 
bosiness,  tbat  the  process  of  maklDgthein  employs 
machinery  and  extensive  manual  labor,  and  large 
quantities  of  physiclal  raw  material,  which  are 
placed  In  new  combinations,  and  that  the  news- 
paper, wben  made,  Is  a  new  and  distinct  article  of 
commeroe,  sold  by  the  makers  thereof  directly  to 
dealers  and  oonsnmera;  oonsideriog  that  snob 
business  falls  within  the  reason  and  motive  of  tbe 
oonsUtntlon,  which  was  to  encourage  enterprises 
famishing  emplovment  to  home  labor.  In  tbe  mak- 
ing of  things  which  the  people  nse  and  require, 
and  wtrlch.  It  not  made  at  nome,  would  be  brougbt 
from  ar^road;  oonoidering  that  the  const!  tution,  in  I 


article  907,  uses  tbe  term  "mannfSctnrer"  la  a 
broader  sense  than  that  attached  to  it  in  common 
parlance,  embracing  under  tbat  term  such  busi- 
ness as  boat-maldnff,  stationers,  makers  of  choco- 
late, eta;  and  consideriDtr  that  tbe  legislature 
obviously  oonsldered  this  buBlness,  as  weU  as  that 
of  book-publishers,  to  be  exempt,  by  ezpresaly 
enumerating  among  business  tax  "editors"  and 
"agencies  for  pubUoatlons, "  and  making  no  men- 
tion of  home  publishers  of  either  newspapers  or 
books, — held  tbat  newspaper  publishers  are  ex- 
empt from  license  taxation  under  article  206  of  tbe 
constitution.  Bbbmcdbz,  C.  J.,  and  FoobA,  J.,  di»' 
sentlnf. 

(iSyUabut  by  the  Court.) 

Appeal  from  city  court,  parish  of  Or- 
leans;  R.  H.  Mabr,  Judge. 

Spearing  A  Spearing,  fur  appellants.  N. 
B.  Roberts  and  Vbas.  CarroU,  for  the  State. 

Fbnner,  J.  The  state,  through  her  tax 
collector,  claims  a  license  from  defendants 
for  conducting  the  business  of  "editing, 
printing,  publishing,  and  binding  a  news- 
paper called  the '  Daily  States.' "  This  buiri- 
ness,  though  from  its  nature  tbe  mustpub- 
Uc  and  universally  known  of  all,  is  not  in- 
cluded In  the  enumeration  of  businesses 
taxed  contained  in  the  state  license  law. 
The  tax  collector  predicates  his  claim  ex- 
clusively upon  tbe  concluding  phrase  of 
the  act,  wliich  levies  a  license  on  "all  other 
business  not  herein  provided  for."  The 
omission  is  certainly  significant  as  indicat- 
ing either  that  the  legislature  did  not  con- 
sider this  business  as  taxable,  or  that  It  did 
not  Intend  to  tax  it.  We  have  held  that 
the  legislative  power  to  levy  license  taxes 
under  article  ii06  of  tbe  constitution  is 
discretionary  and  not  mandatory,  and 
that  the  state  may  abstain  from  taxing 
any  occupation  or  calling,  if  it  so  desire. 
«ty  of  New  Orleans  v.  Mai6,  83  La.  Ann. 
82(i.  The  inference  that,  if  tbe  legislature 
had  intended  to  tax  this  particular  call- 
ing. It  would  have  named  it,  particularly 
as  it  did  specifically  name  the  business 
of  "editor,"  is  very  strong;  bpt,  as  de- 
fendants have  pleaded  exemption  under 
article  206  of  the  constitution,  wblch  ex- 
empts from  license  taxation  "manufact- 
ures other  than  those  of  distilled,  alcoholic, 
or  malt  liquors,  tobacco,  and  cigars,  and 
cotton-seed  oil, "  we  prefer  to  rest  our  de- 
cision on  that  point. 

This  raises  the  novel  question  whether 
or  not  a  newspaper  is  an  article  of  manu- 
facture, and  whether  those  who  purane 
the  business  of  making  or  publishing 
newspapers  are  manufacturers,  within  tbe 
meaning  of  the  constitution.  The  legal 
meaning  of  this  term,  "manufacturers," 
has  been  more  than  once  considered  by  us 
in  this  same  connection.  In  one  case  we 
said:  "A  manufacturer  Is  defined  to  be 
one  who  Is  engaged  in  the  business  of 
working  raw  materials  into  wares  suita- 
ble for  nse;  who  gives  new  shapes,  new 
qualities,  new  combinations  to  matter 
which  has  already  gone  through  some  ai«- 
ttflclal  process.  A  msmutacturer  prepares 
the  original  substance  for  use  in  different 
forms.  He  makes  to  sell,  and  stands  be- 
tween the  original  producer  and  the  deal- 
er or  first  consumers,  depending  for  his 
profit  on  the  labor  which  he  bestows  on 
the  raw  materiaL    City  of  New  Orleans  v. 
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Le  Blanc,  84  La.  Ann.  597."  Oty  of  New 
Orleans  v.  Ernst,  85  La.  Ann.  747.  Keep- 
ing this -definition  In  view,  the  statement 
of  facts  embodied  In  tills  record  sliows 
that  defendants  use  in  their  business  val- 
uable machinery  and  Implements;  that, 
In  addition  to  the  clerical  and  editorial  de- 
partments, they  employ  a  large  number  of 
mechanical  laborers,  such  as  type-setters, 
engineers,  pressmen,  and  their  assistants; 
that  they  purchase  and  use  great  quanti- 
ties of  raw  materials,  such  as  paper,  ink, 
glue,  etc.;  that,  by  means  of  this  machin- 
ery and  mechanical  labor,  they  convert 
this  raw  material  into  new  and  distinct 
articles,  flt  for  use  and  in  commercial  de- 
mand, called  a  "newspaper,"  which  they 
sell  directly  to  dealers  and  consumers. 

Certainly,  from  a  mechanical  point  of 
view,  this  presents  all  the  essentials  of 
"manufacture, "  under  every  definition  of 
the  word.  It  also  comes  clearly  within 
the  reason' and  motive  of  the  constitution- 
al exemption,  which  was  to  encourage  en- 
terprises that  famished  employment  to 
home  labor  in  the  making  of  things  which 
the  people  use  and  require,  and  which,  if 
not  made  here,  would  be  bought  abroad. 
But  because  the  value  of  the  newspaper  is 
not  derived  from  the  raw  material,  or  from 
the  mechanical  labor  expended  upon  It, 
but  rather  as  a  mere  medium  for  convey- 
ing ideas  and  information  impressed  upon 
it  by  the  purely  Intellectual  labor  of  its 
editors,  reporters,  correspondents,  and 
advertisers,  the  judge  a  quo  concluded 
that  the  newspaper  Is  a  product  of  mind 
labor,  rather  than  of  hand  labor,  and 
therefore  Is  not  an  article  of  manufacture. 
The  suggestion  Is  plausible,  but,  we  think, 
not  sound.  Such  a  view  would  deny  ex- 
emption to  a  book  publisher,  or  manu- 
facturer of  books;  yet  It  seems  very  clear 
that  he  would  be  considered  a  manu- 
facturer, within  the  Intendmentof  the  con- 
stitution ;  for  when  we  turn  to  article  207. 
of  the  constitution,  we  find  expressly  ex- 
empted from  property  taxation,  capital, 
etc.,  engaged  in  the  manufacture  of  sta- 
tionery. What  is  " stationery  ?  "  Worces- 
ter deUnes  it  thus :  "The  goods  sold  by  a 
stationer,  such  as  books,  papers,  pens,  seal- 
ing-wax,  ink,  etc. "  He  says  that  "station- 
er" originally  was  synonymous  with 
"book-8eller,"and  meant"one  who  kept  a 
stall  or  station  for  selling  books. "  Bu  t  in 
modem  use  the  term  "stationery"  proba- 
bly covers  only  blank  books,  account 
books,  etc.;  yet  the  constitution  clearly 
considers  the  makers  of  such  bookB  as 
manufacturers:  audit  Is  certainly  dlflBcult 
to  conceive  of  any  reason  or  principle  that 
should  deny  the  same  quality  to  the  mak- 
er of  printed  books.  Are  we  to  say  that 
a  maker  of  blank  books  and  account  books 
is  a  manufacturer,  but  a  maker  of  printed 
books  Is  not,  although  the  latter  employs 
in  his  operations  much  more  elaborate 
machinery,  and  more  varied  and  extensive 
labor,  than  the  former?  We  think  not. 
Then  the  argument  stands  thus:  If  the 
maker  of  blank  books  and  account  books 
Is  a  manufacturer,  under  the  express  terms 
of  the  constitution,  the  maker  of  printed 
books,  employing  similar  processes,  with 
more  machinery  and  labor.  Is  also  a  manu- 
facturer; and,  U  the  publisher  of  books  is 


a  mannfacturer,  all  the  reasons  on  which 
the  denial  of  the  same  quality  to  the  pub- 
lisher of  a  newspaper  rests  absolutely  fail. 
That  the  legislature  took  this  view  seems 
very  clear  from  the  fact  that,  while  It 
mentions  "agencies  for  publications" 
among  the  businesses  taxed,  it  makes  no 
mention  of  home  publishers;  Just  as  it 
taxed  editors,  but  does  not  allude  to 
newspaper  publishers.  Other  Illustrations 
might  be  given  of  the  fallacy  of  the  view 
on  which  the  Judgment  appealed  from 
rests.  Who  would  deny  that  an  establish- 
ment to  make,  with  the  aid  of  machinery, 
and  skilled  workmen,  optical  Instruments 
such  as  telescopes  and  microscopes,  would 
be  exempt  as  a  mannfacturer?  Yet  man- 
ifestly th(!  value  of  such  Instruments  Is 
not  derived  from  the  brass,  glass,  or  oth- 
er component  materials,  nor  from  the 
mechanical  labor  expended  thereon,  but 
from  the  scientific  skill  and  knowledge 
which,  by  the  power  of  adaptation  and 
arrangement,  gave  to  them  the  faculty 
of  conveying  to  the  eye  visions  of  re- 
motest stars  or  of  minutest  atoms;  or, 
to  take  a  case  more  homely,  and  more 
strictly  analogous,  what  would  be  said 
of  the  manufacturer  of  artistic  wall- 
paper, who  impresses  upon  raw  ma- 
terial, prepared  for  the  purpose,  designs  Of 
grace  and  beauty  invented  and  traced  by 
his  corps  of  skilled  artists?  All  manufact- 
urers combine,  in  greater  or  less  degree, 
the  products  of  Intellectual  and  of  mechan- 
ical labor,  and  in  very  many  the  intellect- 
ual  element  confers  upon  the  article  pro- 
duced its  peculiar  and  greatest  value.  Such 
Is  conspicuously  the  case  with  a  news- 
paper; but,  since  the  making  of  newspa- 
pers is  a  business ;  since  the  newspaper, 
when  made,  is  a  new  and  distinct  article 
of  commerce;  since  the  process  of  making 
it  requires  machinery  and  manual  labor, 
and  physical  raw  material,  as  essential 
and  important  factors,  aggregating,  as 
this  record  shows,  much  the  larger  part  of 
its  cost, — we  can  see  no  sound  reason  why 
such  a  business  does  not  fall  within  the 
letter  and  spirit  of  the  constitu  tional  ex- 
emption as  that  of  a  manufacturer.  While 
we  admit  that  newspaper  publishing  does 
not  fall  within  the  common  usage  of  the 
term  "  manufacturer, "  the  constitution  (ar- 
ticle 207)  attaches  a  broader  meaning  to 
the  word,  by  embracing  within  it  the  oc- 
cupations of  stationers,  boat-buliders, 
chocolate  makers,  etc.,  which  are  not  or- 
dinarily considered  as  manufacturers,  any 
more  than  newspaper  and  book  publish- 
ers. We  are  satisfied  that  the  legislature 
took  the  same  view  of  the  subject,  and 
this  reinforces  our  own  opinion. 

We  have  nothing  to  say  about  the  tax 
levied  on  the  business  of  editor,  because 
not  here  involved.  This  record  does  not 
advise  us  whether  the  defendants  are  per- 
sonally editors  at  all,  and  the  claim  is  not 
based  on  such  occupation,  except  as  an  el- 
ement of  the  general  business  conducted 
by  them,  which  Is  exempt. 

It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from 
be  annulled,  avoided,  and  reversed,  and 
that  there  he  now  Judgment  In  favor  of  de- 
fendant rejecting  the  plantiff's  demand  at 
the  latter's  coat  la  both  courts. 
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Poch4,  J.,  (concurring.)  I  cannot  bring 
myicind  to  assent  to  the  proposition  that 
the  business  of  prlntins  and  publishing  a 
iie'wspaper  is  a  manufacture,  in  the  sense 
of  the  constitution,  or  in  any  other  sense 
of  the  word.  This  court  has  held  that  the 
business  of  making  and  selling  ice-cream 
is  not  a  manufacture.    In  that  case  the 

§roof  -was  that  the  defendant  used  in  his 
nsiness  costly  and  complicated  machin- 
ery, and  employed  numerous  hands  and 
skilled  employes,  and  that  the  result  was 
the  reduction  of  several  raw  materials  in- 
to a  commodity  fit  for  use ;  but  the  claim 
of  exemption  from  license  was  declined  by 
the  court.  City  of  New  Orleans  v.  Man- 
nessler,  32  La.  Ann.  1076.  The  case  is 
stronger  against  the  newspaper  business. 
But  I  And  no  provision  lu  the  revenue  act 
to  warrant  the  enforcement  of  a  license 
tax  against  the  business  of  printing  and 
publishing  a  newspaper.  I  am  confident 
tbat  it  was  not  within  the  contemplation 
of  the  framers  of  the  constitution,  and 
tbat  the  legislature  industriously  omitted 
to  include  tbat  business  in  the  enumera- 
tion of  the  large  class  of  callings  which 
are  subjected  to  a  license  tax.  For  that 
reason,  which  I  deem  it  unnecessary  to 
elaborate,  I  concur  In  the  decree  rendered 
in  this  case. 

Bermcdez,  C.  J.,  (disaenting.)  It  is  ele> 
mentary  that  exemption  laws  must  be 
strictly  construed,  and  tbat  whoever 
claims  an  immunity  under  them  must 
show  himself  quite  clearly  entitled  to  it. 
Hence  it  has  been  held  tbat  in  such  in- 
stances doubt  is  fatal.  It  is  apparent 
that  the  case  of  the  defendants  is  far  from 
being  a  clear  one  In  theirfavor.  It  ifi  sure- 
ly a  doubtful  one.  The  lower  Judge  found 
that  they  were  not  entitled  to  the  exemp- 
tion claimed,  and  two  of  the  Justices  of 
tbis  court  concur  with  him  in  opinion. 
Indeed,  it  Is  impossible  to  conceive  bow 
an  establishment  for  the  editing,  print- 
ing, and  publishing  of  a  newspaper  can  be 
considered,  under  the  provisiods  of  article 
206  of  the  constitution,  a  manufacturing 
enterprise  or  a  mechanical  pursuit.  A 
manufactory  is  an  establishment  in  which 
by  machinery  or  hand  work,  raw  mate- 
rials are  transformed  into  wares,  and  un- 
dergo new  shapes  sultablefor  physical  use 
and  commercial  purposes.  The  definitions 
relied  on  to  show  what  a  manufacturer  or 
amanufacture  isaretakenfromCltyofNew 
Orleans  v.  Ernst,  85  La.  Ann.  747.  They  an- 
nounce tbat  the  raw  materials  must  be 
worked  Into  wares  suitable  for  use.  The 
word  used  Is  "  wares, "  goods,  commodity, 
merchandise.  The  question  arises,  what 
are  the  wares  suitable  for  use  Into  which 
the  defendants  work  the  raw  materials  em- 
ployed in  their  business.  Those  materials 
come  to  tbem  already  manufactured,  ready 
for  use.  They  are  not  afterwards  worked 
Into  wares,  and  made  to  undergo  any  new 
shape.  The  paper  remains  Just  w^nt  It 
was  before,  unless,  perhaps.  In  Its  sice. 
The  Ink  and  mucilage  applied  to  It  by  di- 
verse processes  do  not  alter  its  substance 
or  form.  The  impressions  made  with  the 
Ink  on  the  paper  do  not  change  the  nature 
of  the  raw  material. and  put  it  into  wares 
and  sbapee  for  physical  use.    After  the 


paper  has  been  printed  upon,  it  fa  not 
used  as  goods,  commodities,  merchandise, 
nor  for  physical  want,  necessity,  or  con- 
venience. It  is  used  exclusively  as  an  ob- 
ject for  an  Intellectual  purpose.  It  maybe 
that  an  establishment  wherein  wall-paper 
is  fabricated  is  amanufactory.but  It  is  be- 
cause the  paper  Is  trabsformed  .  into  a 
ware,  an  article  of  commerce;  is  designed 
and  used  for  a  physical  purpose,  and  in  no 
way  lor  an  intellectual  object. 

It  passes  strange  that  since  the  consti- 
tution has  been  in  force — that  for  more 
than  10  years— ft  never  entered  the  mind 
of  any  owner  of  a  newspaper  estab- 
lishment tbat  he  was  entitled  to  the  ex- 
emption claimed  in  this  case.  This  clearly 
shows  that  it  never  was  supposed  that 
the  article  invoked  could  mean  anything 
of  the  kind. 

The  other  means  of  defense  resorted  to 
should  not  avail.  It  Is  clear  that  persons 
conducting  the  business  which  the  defend- 
ants carry  on,  though  not  specifically  de- 
signated by  name  in  the  act  of  1886,  No. 
101,  are  taxable  nnder  section  12,  which 
Imposes  a  tax  upon  all  business  not  there- 
in provided  for. 

The  Judgment  appealed  from  should  be 
affirmed. 

(41  La.  Ann,  «14) 

SwEBMBY  T.  Shakbpeabe,  Mayor,  et  al, 

(Suprema  Cowt  of  Louiakma.    April  7, 1890. 
4a  La.  Ann.) 

ClTIBS— BaTTDBB  RIQHTS— R1PASIA.N  Fbopbietobs. 

1.  The  city  of  New  Orleans  has  the  right  to 
control,  mansKe,  and  administer  the  use  of  the 
banks  of  the  Mississippi  river  within  her  limits 
for  the  public  oonvenience  and  utility;  to  estab- 
lish landing  places  for  vessels,  boats,  and  barges; 
to  determine  what  are  proper  and  needed  facilities 
for  commeroe,  and  on  what  part  of  the  batture 
they  may  be  established. 

3.  Toe  proprietor  of  the  soil  adjacent  to  the 
river  bas  no  right  to  appropriate  to  his  exclusive 
use  the  banks  of  a  navigable  water-course,  because 
he  has  no  property  in  the  use  thereof.  It  belongs 
to  the  publlo. 

8.  The  owner  of  eoal-boats  and  barges,  moored 
to  the  river  bank  within  the  olty  limits,  has  no 
antbority,  derivable  from  the  proprietor  of  ripari- 
an property,  through  instrumentality  of  a  lease,  to 
build  houses  In  which  to  store  apparatusand  tackle 
and  shelter  his  men,  by  resting  their  fonndations 
on  piles  driven  In  battii/re  outslda  the  levees. 
{SyUabiu  by  the  Cov/rt.) 

T.  M.  am,  for  appellant.  F.  B.  Lee,  for 
appellees. 

Watkins,'  J.  Appeal  from  the  civil  dis- 
trict court,  parish  of  Orleans.  As  a  dealer 
In  coal,  the  plaintiff  has  constantly  on 
hand  a  number  of  barges  laden  with  coal, 
and  for  their  safety  and  security  he  avers 
it  to  be  necessary  that  thereshould  besome 
place  on  the  banks  of  the  Mississippi  river, 
and  within  the  parish  of  Orleans,  where 
same  may  be  landed  and  secured,  and 
where  suitable  quarters  may  be  provided 
In  which  to  store  the  necessary  apparatus 
with  which  to  protect  and  secure  said 
barges  and  other  boats,  and  also  for  the 
purpose  of  housing  the  men  employed,  and 
who  are  required  to  be  in  immediate  and 
constant  attendance.  In  his  petition  he 
avers  ttaathe  baa  leased  certain  batture  and 
riparian  pr6perty,  about  five  or  six  miles 
above  Canal-Street  landing,   "where  he 
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bas,  at  laise  expense,  ennk  plies  and  clns- 
tera  ot  piles,  or  hitcblnfc-posts,  to  which  to 
fasten  said  barges  and  boats  of  coal,  and 
has  built  two  small  wooden  houses,  at  an 
expense  of  about  9500,  In  which  to  house 
the  men,  and  to  store  the  apparatus,  ab- 
solutely necessary  to  his  business."  etc.; 
that  the  mayor  and  commissioner  ot  pub- 
lic works  "threaten  to  Interfere  with 
him  In  the  peaceful  possession  and  use  of 
said  house,  and  to  remove,  or  cause  the 
same  to  be  removed,  on  the  ground  that  he 
is  a  squatter,  and  obstructing  Calhoun 
street."  This  he  denies,  and  affirms  that 
he  is  the  lessee  or  tenant  of  the  aforesaid 
btttture  and  riparian  rights  from  the 
Texas  A  Pacific  Railroad  Company,  the 
owner  thereof.  Heavers  "that  his  said 
bouses  are  not  only  necessary,  as  afore- 
said, to  the  commerce  in  which  he  is  en- 
gaged, but  are  neither  on,  nor  do  they  ob- 
struct, any  street,  and  are  built  on  the 
outside  of  the  levee,  upon  piles  driven  in 
the  batture  aforesaid,  and  which  batture 
Is  some  three  hundred  feet  in  width  from 
the  levee  to  the  water's  edge. "  Against 
the  threatened  interference  alleged  plain- 
tlR  obtained  an  injunction  In  order  topre> 
serve  the  status  quo.  The  city  attorney 
raled  plaintiff  to  show  cause  why  his  in- 
janction  should  not  be  dissolved,  on  the 
ground  that  bis  petition  stated  no  cause 
of  action;  and,  pending  the  trial  of  the 
rule,  be  specially  excepted  to  bis  petition 
on  the  sa  me  ground,  and  prayed  that  the 
suit  be  dismissed.  On  trial  the  rule  was 
made  absolute,  the  exception  sustained, 
and  suit  dismissed.  From  the  Judgment 
plaintiff  has  appeale<l.  The  city  attor- 
ney's contention  is  that,  conceding  the 
plaintiff  to  be  the  lessee  of  the  railroad 
company,  and  that  the  company  was  the 
proprietor  of  the  soil  over  which  the  plain- 
tiff's right  of  use  extends,  yet  he  dis- 
closes no  legal  right  In  himself  or  In  his 
lessor  to  permit  the  construction  of  such 
bouses,  or  other  permanent  structures  on 
the  battare,  as  those  describpd  In  his  pe- 
tition. On  the  other  hand,  the  plaintiff's 
counsel  seeks  to  restrict  the  issue  to  the 
limits  prescrlbefl  In  his  petition,  /.  e.,  as  to 
whether  or  not  he  was  a  squatter,  and 
bis  houses  an  obstrcutlon  to  Calhoun 
street. 

We  do  not  think  the  issues  can  be  so  re- 
stricted ;  for,  v-onceding  that  plvlntlff  was 
not  a  squatter,  but  a  lessee,  and  that  the 
bouses  he  bad  erected  were  no  pbstruction 
to  Calhoun  street ;  and  yet  the  mayor  of 
the  city  and  the  commissioner  of  public 
works  have  a  perfect  legal  right  to  ques- 
tion his  authority  to  build  houses  "out- 
side of  the  levee,  upon  plies  driven  in  the 
battare,"  aa  plaintiff  avers  he  did.  The 
district  Judge  evidently  entertained  this 
ylew,  and  rested  his  decision  on  our  opin- 
ion in  Watson  v.  Tumbull.  84  La.  Ann. 
867,  which  appears  to  be  conclusive  of  the 
whole  case.  In  that  case  we  said :  "  With- 
in the  corporate  limits  the  city  of  New  Or- 
leans, under  her  charter  and  under  the 
general  law,  has  the  right  to  control,  man- 
age, and  administer  the  use  of  the  river 
banks  for  the  public  convenience  and  util- 
ity;  to  establish  wharves  and  landingps; 
to  erect  works  and  provide  (ncUlties  for 
the  use  of  vessels  and  water  craft ;  and  to 


charge  Just  compensation  tor  tbe  use 
thereof.  Riparian  proprietors  have  no 
right  to  appropriate  to  their  exclusive  use 
these  banks,  and  they  have  no  private 
property  in  the  use  thereof,  which  is  in  tbe 

ftnblic.  The  discretion  of  the  city  autbor- 
tles.  In  determining  what  are  proper  and 
needed  facilities  for  commerce,  and  on 
what  part  of  the  river  bank,  within  her 
limits,  they  should  be  established,  is  ma- 
nifestly not  a  proper  subject  for  Judicial 
control  or  interference.  Whatever  Inci- 
dental damage  may  reenlt  to  proprietors 
for  the  exercise  of  these  unquestionable 
corporate  rights.  It  Is  damnum  absque  In- 
JuHa."  The  bank  of  the  river  has  beeo 
defined  to  be  that  space  which  tbe  water 
covers  when  the  river  Is  highest  In  any 
season  of  the  year.  Morgan  v.  Uv- 
lngston,6  Mart.  (La.)  216.  The  term" bat- 
ture' is  applied  principally  to  certain  por> 
tlons  of  the  bed  of  tbe  Mississippi  river, 
which  are  left  dry  when  the  water  is  low, 
and  are  covered  again,  either  In  whole  or 
In  part,  by  the  annual  swells. "  Hollings- 
wortb  ▼.  Chaffe,  88  La.  Ann.  548.  It  there- 
fore follows  that  plaintiff's  vendor,  as  a 
riparian  proprietor,  has  no  right  to  ap- 
propriate to  its  exclusive  use  any  portion 
of  tbe  batture,  and  It  has  no  right  of 
property  In  tbe  use  thereof ;  that  the  city 
authorities  are  vested  with  a  discretion 
In  determining  what  are  proper  and  need- 
ed facilities  for  commerce,  and  on  what 
part  of  the  batture  they  shall  be  estab- 
lished. Hence  the  plaintiff,  as  lessee,  ac- 
quired under  his  contract  no  snch  right, 
and,  under  the  law,  he  could  not  select  the 

f>lace  at  which  he  should  establish  tbe 
anding  placeforbiscoal-boatsand  barges. 
In  Pickles  v.  Dock  Co.,  88  La.  Ann.  412,  we 
held  that  the  defendant  bad  no  right  to 
locate  its  dock,  aud  drive  plies  in  the 
bed  of  the  river,  near  the  shore,  although 
owner  of  the  riparian  property.  In  Kail- 
road  Co.  V.  Wlnthrop,  6  La.  Ann.  86,  It 
was  held  that  a  conversion  of  a  portion  of 
the  batture  In  front  of  CarroUton  Into  a 
wood-yard  was  not  a  public  use,  but  a 
private  destination  of  property.  In  Hen- 
derson V.  Mayor,  8  La.  567,  tbe  court  de- 
cided that  "  any  works  or  constructions 
made  by  individuals,  calculated  to  prevent 
this  use  entirely,  or  to  abridge  it.  may 
fairly  be  considered  as  public  nuisances  and 
subject  to  be  abated  by  the  authorities  of 
the  cit.v. "  In  Mayor  V.  Magnon.  4  Mart. 
(La.)  10,  the  court  held  that  "astbeflsber- 
man  could  not  Justify  the  Inclosure  of  a 
space  of  ground  on  the  bank  of  the  river 
for  the  safety  of  his  net  when  spread  to  be 
dried,  nor  the  erection  of  a  warehouse  for 
the  storage  of  his  fish,  the  carpenter  can- 
not Justify  the  erection  of  a  permanent 
shed  or  building  for  the  safety  of  his  toula. 
or  the  materials  which  be  uses,  nor  to 
fence  the  ground  for  tbe  protection  of  tbe 
timber  which  It  may  be  his  Interest  to  ac- 
cumulate. "  From  these  frequent  adjudi- 
cations on  the  subject  we  think  It  Is  well 
settled  that  the  plaintiff  was  wlthoat 
right  or  authority  to  bdlld  houses  on  the 
battare,  and  rest  their  foundations  upon 
piles  driven  In  tbe  ground.  This  was  9n 
evident  appropriation  to  hlsexclusive  nse 
of  the  river  bank,  within  the  limits  of  the 
city,  in  direct  violation  of  the  ricbt  oC 
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control  and  administration  veated  in  the 
city.  The  JudRment  appealed  from  la  cor- 
rect, and  It  la  therefore  affirmed. 


(41  La.  Ann.  777) 

SuBOBT  et  al.  y.  Nbwham. 

(Supreme  Court  of  Louigiana.    June  U,  1890. 
42  La.  Ann.) 

TaZ-81IiBS— ATOn>l.NCX— LlMITATIOHI. 

In  applying  the  prescription  of  Act  106  of 
1874  to  an  action  to  invalidate  a  title  to  property 
purchased  at  tax-sale,  it  is  the  province  of  this 
conrt  to  see  that  the  sale  was  made  under  and  by 
virtue  of  some  law  of  this  state  which  authorized 
the  sale  proceedings;  and.  In  ease  it  appears,  from 
a  simple  inspection  of  the  Utle,  that  it  was  not  so 
made,  the  bar  of  the  statute  will  not  be  maintained. 
(SylkUnu  by  fh*  Court) 

Appeal  from  district  court,  pariah  of 
Jackson. 

F.  W.  Price  and  Boatner  &  Boatner,  for 
appellants.  White  &  S&undera  and  E.  E. 
Kedd,  for  appellee. 

Watkims,  J.  PlaiutlfiB  claim,  In  Joint 
ownerabip,  certain  lands  situated  In  the 
parish  of  Jackson,  and  to  which  they 
derived  title  by  Inheritance  from  their 
father.  James  Snrget,  who  died  in  the 
state  of  Mississippi  in  18.^.  They  aver 
that  they,  as  the  sole  heirs  of  the  deceased, 
have  been  in  possession  of  said  lands  ever 
since  his  death ;  they  having  nnconOition- 
ally  accepted  his  succession.  They  repre- 
sent that  the  defendant  claims  said  lands 
under  and  by  virtne  of  a  certain  tax  ad- 
judication thereof  to  him,  made  and  ex- 
ecuted by  the  tax  collector  on  the  24th  of 
June,  lS81,in  purported  sattsf action  of  the 
taxes  of  certain  years  therein  indicated ; 
that  said  purported  conveyance  to  said 
Newman  is  absolutely  nnll  and  void,  and 
did  not  pass  to  him  any  title,  because  of 
certain  alleeed  patent,  absolute  nullities, 
which  are  discoverable  on  a  simple  inspec- 
tion of  the  act.  The  prayer  of  their  peti- 
tion is  that  the  sale  to  the  defendant  be 
declared  absolutely  nnll,  and  they  be  rec- 
ojcnlied  as  owners  of  the  property.  The 
procbB-verbal  of  the  tax  adjudication  is 
annexed  to  and  made  a  part  of  plaintiffs' 
petition.  To  this  action  the  defendant 
tenders  a  plea  of  no  cause  of  action,  and 
pleaded  the  iireecriptlon  of  three  years, 
trader  section  5  of  Act  105  of  1874.  On  the 
trial  this  plea  of  prescription  was  sus- 
tained, and  suit  disniitiBed  at  plaintiffs' 
cost.  From  this  Judgment  the  plaintiffs 
have  appealed. 

From  all  that  appears  in  the  petition 
and  tax-title,  it  is  manifest  that  there  is 
no  merit  In  the  exception  of  no  cause  of 
action,  and  hence  our  opinion  must  turn 
apon  ttie  prescription  of  three  years.  The 
language  of  the  statute  relied  on  la  aa  fol- 
lowa,  Tlx. :  "■  Any  action  to  invalidate  the 
title  to  any  property  purchased  at  tax- 
sale,  under  or  by  virtue  of  any  law  of  this 
state,  shall  be  prescribed  by  a  lapse  of 
tbree  years  from  the  date  of  such  sale. " 
Byldently,  then,  the  questions  to  \m  ex- 
amined and  determined  under  this  plea 
are  (1)  whether  this  is  an  action  to  in- 
ralidate  a  title  to  property  purchased  at 
tax-saie:  (2)  was  such  sale  made  under 
and  by  virtue  of  any  law  of  thin  state? 
(3)  from  what  time  is  the  three-years  pre- 


scription to  be  computed?  The  proyis- 
ions  of  this  statute  have  been  frequently 
invoked  as  being  applicable  to  suits  seek- 
ing the  revocation  of  tax-«>aleB  made  un- 
der different  laws  of  the  state,  but  they 
hare  been  applied  in  but  two  reported  de- 
cisions of  this  court,  and  they  are  of  recent 
date.  In  one  of  these  (Barrow  v.  Wilson, 
39  La.  Ann.  410.  2  South.  Rep.  800)  we 
said:  "It  is  a  mistake  to  treat  this  stat- 
ute aa  one  intended  to  cure  defects  in  tax- 
tities.  It  is  a  statute  of  prescription, 
barring  an  action  r^^rdless  of  the  mer- 
its or  demerits  of  either  title.  The  stat- 
ute does  not  concern  itself  with  the 
strength  of  one  title,  or  the  weakness  of 
the  other."  In  the  more  recent  case  of 
McDougall  V.  Monlesun,86  La.  Ann.  1U05, 8 
South.  Rep.  278,  in  which  we  treated  of 
this  plea  of  prescription,  the  plaintiff 
grounded  his  action  in  nullity  on  certain 
alleged  "illegalities,  irregularities,  and  in- 
formalities "in  the  assessment  of  the  prop- 
erty, and  in  the  proceedings  antecedent 
and  leading  up  to  the  tax-eale.  Among 
them  were  enumerated:  (1)  Omission  to 
list  the  property  aa  belonging  to  a  non- 
resident. (2)  Omission  to  sell  lands  in  60- 
acre  lots,  as  required  under  constitution  of 
1868.  (3)  Insufflcient  and  defective  descrip- 
tion of  property.  (4)  Insufficiency  and  ir- 
regularity of  adverUaement  of  the  prop- 
erty for  sale.  But  we  held  that,  as  tblp 
statute  was  "not  intended  to  cure  defects 
In  tax-titles, "  it  must  be  construed  "  and 
held  to  be  an  impassable  barrier,  which 
eliminates  the  very  right  of  the  court  to 
Investigate  or  consider  the  grounds  of  al- 
lied nullity  in  the  tax-sale. " 

These  two  opinions  make  it  very  plain 
that  in  giving  effect  to  this  prescription 
we  are  not  to  be  limited  or  restricted  to 
such  tax-titles  as  shall  contain  no  Illegal- 
ities, irregularities,  or  ipformalities,  either 
in  the  assessment  or  sale  proceedings;  for 
such  titles  are  good,  and  do  not  need  the 
help  of  prescription.  Hence  we  say  that 
this  statute  bars  the  action  to  annul,  re- 
gardless of  the  merits  or  demerits  of  the 
title,  and  "eliminates  the  very  rieht  of  the 
court  to  invostigate  or  consider  the 
grounds  of  alleged  nullity, "  as  those  spec- 
ified in  the  tax-sale  attacked  by  McDougai 
in  that  case.  But  in  the  instant  case  plain- 
tiffs' contention  is  that  the  bar  of  the  stat- 
ute does  not  apply,  because,  among  other 
reasons,  it  was  assigned  that  there  was  no 
law  of  the  state  which  authorized  the  sale 
made  to  the  defendant,  and  that  this  is  a 
badge  of  absolute, Incurable  nullity,  which 
is  apparent  from  an  inspection  of  the  act, 
and  is  specially  averred  in  their  petition ; 
or  that,  in  the  sense  of  the  second  ques- 
tion to  he  determined  under  this  statute, 
in  applying  the  bar  of  prescription,  the 
sale  to  the  d^endant  does  not  affirma- 
tively appear  by  the  recitals  of  the  act,  or 
from  the  face  of  the  papers  offered  for  our 
consideration  on  the  trial  of  the  defend- 
ant's plea  that  the  tax-title  assailed  was 
made  under  and  by  virtue  of  any  law  of 
this  state;  and  hence  it  is  not  covered  by 
or  included  in  the  terms  of  the  statute  in- 
voked. The  averment  of  the  petition  is 
that  the  sale  purports  to  have  been  made 
oo  the  21st  of  May,  1881,  in  satisfaction  of 
the  taxes  assessed  against  the  estate  of 
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Jaioee  Sarget  for  the  years  1873, 1874, 1875, 
187R,  1877,1878,  and  1880,  amounting.  In  the 
aggregate,  to  f  1,(197.50;  but  that  It  Bald 
sale  was  attempted  to  be  made  under  the 
provisions  of  Act  107  of  1880,  pro  riding  for 
the  sale  of  property  forfeited  or  adjudi- 
cated to  the  state.  It  was  null,  because  the 
property  had  neither  been  forfeited  nor  ad- 
judicated to  the  state,  and  could  not  be 
proceeded  against  under  the  terms  of  the 
act;  and,  further,  that  said  act  only  pro- 
vides for  the  sale  of  property  which  had 
been  forfeited  or  sold  to  the  state  for  taxes 
due  and  delinquent  In  years  antecedent  to 
1880,  and  that  in  this  case  the  tax  collector 
proceeded  against  the  property  for  the 
collection  of  taxes  due  antecedent  to  1880, 
and  for  those  assessed  for  and  due  In  the 
year  1880,  confusedly,  and  without  distinc- 
tion, and  therefore  the  sale  is  null. 

Reference  to  the  tax-title,  which  is  an- 
nexed to  and  made  a  part  of  the  petition, 
discloses  no  reference  to  any  law  under 
which  it  was  made,  and  that  fact  can  only 
be  determined,  from  other  recitals  thereof, 
and  by  deductions  therefrom.  It  recites 
that  the  property  was  offered  "tor  sale  at 
public  auction  •  *.  •  on  thel6thof  April, 
1881,"  and,  there  being  no  bid,  the  tax  col- 
lector "then  readvertised  the  said  prop- 
erty, in  the  same  manner,  to  be  sold  to  the 
last  and  highest  bidder  •  •  •  on  Sat^ 
urday  May  21,  1881,  for  what  said  land 
would  bring  In  cash,  when,  on  said  21st  of 
May.  1881, "  the  defendant  being  the  last 
and  highest  bidder,  the  same  was  adjudi- 
cated to  him,  at  the  cash  price  of  $2,155.- 
60, — a  sum  exceeding  by  nearly  f  500  the 
capital  and  interest  of  the  taxes  and  the 
penalties  due  thereon.  At  the  date  of  this 
sale.  May,  1881,  there  were  only  two  stat- 
utes in  force  under  the  authority  of  which 
taxes  prior  to  1879  and  those  of  1880  could 
have  been  collected,  and  those  were  Acts 
107  and  77  of  1880.  The  latter  is  the  gen- 
eral revenue  law  of  that  year,  and  by  its 
terms  the  tax  collector  was  restricted  to 
making  sale  of  "the  least  quantity  of  said 
specific  property  of  any  debtor,  which  any 
bidder  will  bay  tor  the  amount  of  the 
taxes,  interest,  and  costs  due  by  said 
debtor."  It  is  obvious  that  the  tax  col- 
lector did  not  attempt  to  proceed  under 
that  statute.  The  former  statute  was 
doubtless  enacted  for  the  purpose  of  put- 
ting in  force  the  provisions  of  article  1  of 
the  ordinance  for  the  relief  of  delinquent 
tax-payers;  but  It  evidently  relates  only 
to  the  sale  of  property  forfeited  or  sold  to 
the  statefor  delinquent  taxes  and  licenses. 
This  appears  from  a  casual  examination 
of  the  title,  as  well  as  of  the  body  of  the 
act,  and  we  have  frequently  so  construed 
It. 

It  is  equally  obvious  that  a  statute 
which  directs  and  requires  a  tax  collector 
to  sell  property  forfeited  or  sold  to  the 
state  only,  does  not  confer  upon  that  offi- 
cer power  or  authority  to  sell  property  of 
a  delinquent  taxpayer  in  satisfaction  of 
"taxes  due  the  state"  It  was  this  partic- 
ular deficiency  in  the  act  of  1880  which  ne- 
cessitated the  passage  of  Act  98  of  1882, 
section  1  of  which  required  the  tax  collect- 
ors to  advertise  lor  sale  property  which 
had  theretofore  been  forfeited  to  the  state 
tor  unpaid  taxes,  property  which  had  been 


sold  to  the  state,  and  "property  upon 
which  any  taxes  [were]  due  to  the  state 
•  ♦  »  prlorto  January  1.1880."  There- 
fore, it  the  tax  collector  did  proceed  under 
that  law  to  enforce  the  collection  of  taxes 
due  the  state  prior  to  the  1st  of  January, 
1880,  by  James  Surget's  estate,  it  cannot 
besaid  of  his  adjudication  that  it  iHa"tltle 
to  •  •  •  property  purchased  at  tax- 
sale  under  and  by  virtue  of  any  law  of 
this  state, "  in  the  sense  of  the  act  of  1874. 
It  is  clear  to  oar  minds  that  in  applying 
the  bar  of  that  "statute  to  an  action  to 
invalidate  the  title  to  property  purchased 
at  tax-sale "  it  is  our  province  and  duty 
to  see  that  the  sale  was  made  under  and 
by  virtue  of  some  law  of  the  state  which 
authorized  the  proceedings,  and  onr  con- 
clusion is  that  the  title  in  question  fails  to 
disclose  the  existence  of  any  statute  aa- 
thorizlng  such  a  sale,  and  therefore  it  can- 
not be  said  to  be  a  title  to  property  pur- 
chased at  tax-sale,  under  and  by  virtue  of 
any  law  of  this  state,  and  the  prescription 
invoked  and  sustained  by  the  judge  a  qao 
is  not  available  to  the  defendant,  and 
should  have  been  rejected  by  him. 

Entertaining  this  view.  It  will  be  neces- 
sary for  us  to  reverse  the  judgment  ap- 
pealed from,  and  remand  the  cause  to  the 
lower  court.  It  is  therefore  ordered  and 
decreed  that  the  Judgment  appealed  from 
be  annulled  ajid  reversed,  and  that  the 
cause  be  remanded  to  the  court  a.  qaa,  tor 
further  proceedings  according  to  law  and 
the  views  herein  expressed,  the  defendant 
and  appellee  to  pay  costs  of  appeal,  and 
those  of  the  lower  court  to  await  final  de- 
termination of  the  cause  therein. 


'~—  (90  Au.  tm 

Hood  v.  Dibston  et  a.1. 
(Supreme  Court  of  Alabama.    April  88,  1890.) 
Bbillob  or  C!oKTBi.cT — ^BcBDEN  or  Pboof— Bn- 

DBHCB. 

1.  In  an  action  for  breach  of  a  contract  to 
"harden  and  temper,  in  •  workmas-like  manaer, " 
cert^n  blades,  the  burden  is  on  the  plaintiff  to 
establish  that  the  materials  used  in  their  manu- 
facture were  of  such  quality  that  the  blades  could 
by  proper  treatment  have  been  efSciently  tem- 
pered and  hardened. 

2.  The  business  manager  of  defendant,  called 
as  a  witness,  having  detailed  the  termsof  the  con- 
tract, was  properly  permitted  to  state  that  de- 
fendants "bad  performed  their  part  of  the  agree- 
ments" 

3.  One  of  plainttfTs  witnesses  having  testified 
that  defendants  unskillfully  placed  as  many  as  50 
dozen  blades  in  the  furnace  at  a  time,  which  was 
nnwoi^man-like,  it  was  competent  for  defendants 
to  discredit  snob  statement  by  proving  that  to 
have  done  so  would  have  cooled  the  furnace,  and 
greatly  delayed  the  work. 

Appeal  from  circuit  court,  Randolt  coun- 
ty; James  R.  Dowdeli^,  Judge. 

Action  by  the  appellant,  Joseph  R.  Hood, 
against  the  appellees,  Henry  Disston  & 
Sons,  for  the  alleged  breach  of  a  verbal 
contract.  The  only  errors  complained  at 
relate  to  the  rulings  of  the  court  In  ad- 
mitting certain  evidence  in  support  ot.and 
the  giving  of  certain  charges  to  the  Jury 
upon  the  third  count  of,  the  complaint. 
This  third  count  is  in  the  following  lan- 
guage, which  sufficiently  shows  theground 
of  action :  "The  plaintiff  claims  of  the  de- 
fendant the  further  sum  of  three  tbousand 
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one  hundred  and  Berenty-flve  dollars  and 
forty  cents  as  damages  for  the  breach  ot 
an  agreement  made  by  plaintiff  with  de- 
fendants on,  to-wit,  the  19th  day  ot  Jan- 
uary, A.  D.,  1884,  by  which  the  defendants, 
for  the  consideration  named  In  the  agree- 
ment, viz., from  twenty-five  to  thirty  cen ts 
on  hoe  blades,  and  from  fifty  to  sixty  cents 
per  dozen  on  briar  scythes,  promised  and 
nndertook  to  temper  for  plaintiff  a  large 
number  of  boe  blades,  to-wit,  all  the  hoe 
blades  manufactured  by  plaintiff  during 
the  year  1884,  and  the  defendants  promised 
and  undertook  to  do  the  same  in  a  work- 
man-like manner  and  well;  but  the  said 
defendants  tempered  the  said  hoe  blades 
defectively,  and  thereby  broke  said  agree- 
ment. The  said  plates  so  tempered  are 
too  hard,  and  break  too  easily,  and  were 
and  are  wholly  worthless;  and  It  htus  cost 
and  will  cost  the  plaintiff  three  tliousand 
one  hunrlred  and  seventy-five  dollars  and 
forty  cents  to  have  new  plates  made  and 
properly  tempered,  which  amount  said 
blades  would  have  been  worth  to  him  had 
they  been  tempered  according  to  contract, 
and,  by  th<»lr  breath  of  said  agi-eement, 
plaintiff  has  sustained  damage  to  that 
amount. "  To  this  count  of  the  complaint 
the  defendant  pleaded  "(1)  that  the  alle- 
gations in  the  complaint  are  untrue;" 
"  (4)  defendants,  for  answer  to  the  third 
count,  say  the  allegations  contained  in 
said  count  are  untrue;"  "(10)  further 
answering,defendants8aytoall  thecoants, 
they  have  fully  performed  their  undertak- 
ings with  the  plaintiff." 

The  evidence  showed  that  under  the  con- 
tract the  plaintiff  was  to  furnish  the  hoes 
and  blades  to  be  hardened  for  him  by  the 
defendants.  Thomas  Dlsston,  who  was 
examined  as  a  witness  for  the  defendants, 
was  asked  in  rebuttal,  by  the  defendants' 
counsel, "  to  state  whether  ornot  the  hard- 
ening and  tempering  of  hoes  would  be  de- 
layed by  putting  fifty  dozen  in  the  furnace 
at  one  time. "  To  this  question  the  plain- 
tllf  objected  on  the  grounds:  "(1)  Said 
question  seeks  to  elicit  irrelevant  and  im- 
material evidence;  (2)  said  question 
seeks  to  elicit  evidence  that  is  in  its  nature 
argumentative."  The  court  overruled 
these  objections  of  the  plaintiff,  and  al- 
lowed the  witness  to  answer  "that, if  fifty 
dozen  hoes  were  put  into  the  furnace  at 
one  time,  the  result  would  be  that  the 
hardening  and  tempering  would  be  de- 
layed. "  To  this  ruling  b.y  the  court  the 
plaintiff  duly  excepted.  The  witness  E.  B. 
Austin,  on  being  examlneil  by  the  defend- 
ants, testified  that  be  was  the  general 
business  manager  and  superintendent  of 
all  the  works  of  the  defendants,  and  that 
be  made  the  agreement  with  the  plaintiff 
for  the  alleged  breach  of  which  this  action 
was  brought.  After  having  stated  the 
terms  of  the  agreement,  tlie  witness  was 
then  asked  by  defendants'  counsel  "to 
state  whether  or  not  the  defendants  have 
performed  their  part  of  the  agreement. " 
To  this  question  the  plaintiff  objected  on 
the  ground  "  that  it  called  for  the  opinion 
of  the  witness,  and  that  it  was  illegal  and 
Inadmissible."  The  court  overruled  the 
objection,  and  the  witness  answered  that 
the  defendants  "  had  fully  performed  their 
part  ot  the  agreement. " 


At  the  request  ot  the  defendants,  In  writ- 
ing, the  court  gave  the  following  charges : 
"  (1)  Before  the  jury  can  find  a  verdict  for 
plaintiff  on  the  contract  to  harden  and 
temper  goods  manufactured  by  Joseph  R. 
Hood,  they  must  find  from  the  evidence 
that  the  goods  which  defendants  tempered 
and  hardened  forplaintiff  were  of  such  ma- 
terial as  was  suitable  to  be  hardened  and 
tempered,  and  not  of  a  sort  of  material  as 
eithercould  not  be  hardened  and  tempered, 
or  which  would  be  too  hard  and  brittle 
after  tempering  and  hardening  in  a  work- 
man-like manner,  and  well.  (2)  If  the  jury 
believe  from  the  evidence  that,  under  the 
contract  to  harden  and  temper  the  hoes 
manufactured  by  Hood,  the  goods  hard- 
ened and  tempered  wereof  a  poor  material, 
and  that  said  goods,  when  hardened  and 
tempered,  were  interior  or  worthless  be- 
cause of  such  poor  material,  and  not  be- 
cause said  goods  were  deficiently  hardened 
and  tempered,  the  plaintiff  cannot  recover 
on  the  third  count  of  the  complaint. "  To 
the  giving  of  each  of  these  charges  the 
plaintiff  duly  reserved  an  exception. 

Ww.  H.  Smith,  Jr.,  and  Kelly  &  Switb, 
tor  appellant.  N.  D.  Densoa,  tor  appellees. 

McClellan,  .T.  a.  witness  for  the  plain- 
tiff having  testified  that.  In  the  process  of 
hardening  ajid  tempering  the  hoe  blades, 
the  defendant  put  as  many  as  50  dozen  of 
them  In  the  furnace  at  one  time,  which  was 
not  a  skillful  or  workman-like  method  of 
doing  the  work,  and  one  of  the  defendants 
having  testified  without  objection  that 
that  number  "might  beput  in  and  heated, 
but  it  woud  take  a  much  longer  time,  as 
It  would  cool  down  the  furnace, "  we  think 
it  was  competent  fur  this  last  witness  to 
further  testify  as  an  expert,  which  he  was 
shown  to  be,  that  to  treat  that  number 
would  havedelayed  the  work;  thus  show- 
ing that  It  was  not  to  the  interest  of  de- 
fendant to  have  done  so,  and  affording  a 
basis  for  an  inference  to  be  drawn  by  the 
jury  that  plaintiff's  witness  was  mistaken 
in  this  part  of  his  testimony. 

The  witness  Austin  having  sworn  that 
he,  as  general  business  manager  ot  defend- 
ants, made  the  contract  with  the  plaintiff, 
and  detailed  the  terms  of  the  contract  by 
which  defendants  undertook  to  harden 
and  temper  hoes  manufactured  by  plain- 
tiff in  a  workman-like  manner  and  well, 
his  further  statement  that  defendants  had 
performed  theirpart  of  the  agreement  was 
but  "  a  short-hand  "  rendering  ot  the  facts 
involved  int>erformance,  and  was  properly 
admitted.  1  Whart.  Ev.  §  610;  Iron  Co.  v. 
Reed,  84  Ala.  493,  4  South.  Rep.  889 ;  Elliott 
V.  Stocks,  67  Ala.  290;  Tumley  v.  Hanna, 
82  Ala.  139,  2  South.  Rep.  483;  Iron  Co.  v. 
Roberts,  87  Ala.  436,  6  South.  Rep.  849. 

Plaintiff's  testimony  tended  to  show 
that  the  blades  hardened  and  tempered  by 
defendants  were  too  brittle,  and  were  eas- 
ily broken  and  split.  There  was  expert 
testimony  on  the  part  of  the  defendant 
that,  "  when  steel  splits,  it  is  always  due 
to  the  inferior  quality  of  thematerial  used, 
and  not  to  the  tempering. "  We  are  un- 
able to  see  but  that  these  tacts  tended  di- 
rectly to  show  that  the  material  used  in 
manufacturing  the  blades  was  of  an  infe- 
rior quality.  By  the  terms  ot  the  contract 
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the  material  was  eupplied  by  the  plaintiff. 
Whether  it  was  of  good  or  bad  quality 
was  a  fact  more  within  hia  knowledge 
than  that  of  the  defendants.  If  of  inferior 
material  in  Bunh  sort  aa  that  no  method 
of  treatment  by  defendants,  however  skill- 
fnl.conldbaTe  resulted  in  a  valuable  prod- 
uct, It  1b  impossible  to  conceive  how  any 
claim  for  damages  could    accrue  to  the 

Elaintiff,  even  though  the  work  had  not 
een  done  by  defendants  in  a  workman- 
like  manner,  and  well,  since,  whether  so 
done  or  not,  the  article  is  equally  value- 
less. These  considerations  make  it  mani- 
fest to  our  minds  that  one  essential  ele- 
ment of.  plaintiff's  right  of  recovery  In  the 
present  action  was  that  he  furnished  ma- 
terial of  such  quality  that  the  blades  could 
by  proper  treatment  have  been  efficiently 
hardened  and  tempered.  Until  that  fact 
appears,  it  is  not  shown  that  any  damage 
was  done  the  plaintiff  by  defendants' want 
of  skill  or  care  in  tempering  the  metal.  It 
follows  that  the  burden  of  proving  this 
fact  was  on  the  plaintiff.  The  charges 
given  at  defendants'  request  were  In  har- 
mony with  the  view  we  have  taken  of  the 
law.  They  were  not  abstract, as  we  have 
endeavored  to  demonstrate,  and  were 
properly  given. 

We  discover  no  error  to  the  record,  and 
the  Judgment  of  the  circnit  court  Is  af- 
firmed. 


(8»  Ala.  48» 

WiNTKB  T.  Baldwin  et  al. 

(Supreme  Court  of  Alabama.    April  80,  1890.) 

National  Babkb— Stoceholsbbb— Ihspkotios  or 
Books. 

1.  Code  Ala.  1880,  |  1677,  which  provides  that 
stockholders  of  all  private  corporations  have  the 
right  to  access  to,  and  inspection  and  examination 
of,  the  books,  records,  and  pax>erB  of  tbe  corpora- 
tion, at  all  reasonable  and  proper  times,  applies  to 
national  banks  located  within  the  state;  and  man- 
damus will  lie  against  the  ofBcer  having  custody 
of  the  books  to  enforce  the  right. 

2.  The  rights  of  stookholders  conferred  by  the 
above  statute  are  not  curtailed  by,  nor  Is  the  stat- 
ute in  conflict  with,  Rev.  St.  U.  8.  H  6240,  Sail, 
which  provide  that  national  banks  are  subject  to 
examination  by  an  officer  appointed  by  the  comp- 
troller of  the  treasury  for  that  purpose,  and  that 
they  shall  not  be  subject  to  risitorial  powers  other 
than  those  authorized  by  congress,  or  vested  in  the 
courts  of  justice. 

Clofiok,  J.,  dissenting. 

Appeal  from  city  court  of  Montgomery ; 
Thomas  M.  Arrinqton,  Judge. 

The  appellant  in  this  case,  Joseph  S. 
Winter,  filed  his  petition  for  mandamaa 
against  the  First  National  Bank  of  Mont- 
gomery, and  alleged  that  he  was  a  stock- 
holder in  tbe  said  bank ;  that  he  had  made 
application  to  A.  M.  Baldwin,  cashier  of 
the  bank,  to  be  allowed  to  inspect  the 
books,  records,  and  papers  thereof,  which 
was  refused;  and  be  prayed  for  the  alter- 
native writ  of  mandamus  requiring  and 
ordering  the  said  First  National  Bank,  or 
its  agents  and  officers,  to  allow  and  per- 
mit him  to  make  such  examiinatlon  at  such 
times  as  may  be  reasonable  and  proper. 
Tbe  bank  and  its  cashier  each  made  a  mo- 
tion to  quash  the  writ  on  the  ground  that 
no  mandamus  can  issue  to  a  bank  char- 
tered under  tbe  laws  of  the  United  States, 
that  the  state  statute,  under  which  tblB 


petition  was  filed  does  not  apply  to  na- 
tional banks,  and  other  grounds  unneces- 
sary to  be  noticed.  Upon  the  hearing  of 
these  motions  the  court  quashed  tbe  writ, 
and  this  ruling  of  the  court  is  assigned  as 
error. 

Wint^er  &  Winter,  for  appellant.  Tomp- 
kins &  Troy,  for  appellees. 

SoMBBTiLLB,  J.  The  Statute  declares 
the  law  of  this  state  to  be  that"  the  stock- 
holders of  al!  private  corporations  have 
the  right  of  access  to,  of  inspection  and  ex- 
amination of,  the  books,  records,  and  pa- 
pers of  the  corporation,  at  reasonable  and 
proper  times,*  Code  1886,  §  1677.  This 
statute  Is  but  a  slight  modification  of  the 
rule  of  the  common  law,  and  its  construc- 
tion is  fully  discussed  in  the  case  uf  Foster 
V.  White,  86  Ala.  467,  6  South.  Rep.  88.  We 
there  held  that  the  purpose  of  the  statute 
was  to  secure  to  the  stockholder  of  every 
corporation  the  right  generally  to  ex- 
amine the  books  at  uU  reasonable  and 
proper  times,  and  that,  upon  a  denial  to 
him  of  tbe  exercise  of  this  right, he  was  en- 
titled to  a  maadamna  upon  an  averment 
of  facts  which  prima  fkc/e  bring  tbe  appli- 
cant withto  the  terms  of  tbe  statute,  and 
showing  such  denial.  If  the  inspection  is 
sought  from  improper  motives,  or  for  rea- 
sons which  are  insufficient  to  justify  it, 
this  was  said  to  be  a  matter  of  defensenot 
necessary  to  be  negatived  by  the  appli- 
cant, by  way  of  anticipation,  in  his  plead- 
ings. 

The  present  application  is  made  by  a 
stockholder  in  a  national  bank,  and  tbe 
main  qnsetion  raised  is  whether  these  in- 
stitutions  are  entitled  to  the  prerogative 
of  being  exempted  from  the  operatiun  of 
the  above  section  of  the  Code.  The  decis- 
ions are  numerous  which  hold  that  the 
states  are  restrained  from  legislating  ad- 
versely to  the  interests  of  these  banks,  or 
discriminating  unfavorably  against  them 
on  tbe  ground  that  they  are  authorised, 
constitutional  agencies  of  tbe  federal  gov- 
ernment, appropriately  deslgrued  to  aid  in 
the  administration  of  the  fiscal  operations 
of  tbe  government.  These  decisions  have 
reference  chiefly-  to  state  laws  evincing  un- 
friendly discrimination  in  the  exercise  of 
the  taxing  power,  the  tendency  of  wlilch 
was  often  to  cripple  their  influence,  and 
even  destroy  their  very  existence.  Pol- 
lard V.  State,  65  Ala.  628;  People  v.  Weav- 
er, 100  U.  S.  6H9;  Cook,  Stocks,  (2d  Ed.)  { 
671.  There  Is  nothing  of  a  hostile  or  dis- 
criminating character  in  the  operation  ot 
the  statute  under  consideration.  Its  pur- 
pose is  to  place  all  stock  corporations  on 
precisely  the  same  footing;  to  confer  on 
the  stockholders  of  each  the  right  to  know 
their  financial  condition;  to  ascertain 
whether  they  are  being  honestly  and  prof- 
itably condncted,  or  otherwise;  and  to 
keep  a  supervision  over  all  the  details  of 
management  which  can  in  any  way  aHect 
the  value  of  tbe  stock,  including  tbe  good 
fame  and  financial  integrity  of  the  inatltn- 
tion .  The  stat  a  te  unquestionably  a  pplies 
to  banks  incorporated  by  tbe  states.  We 
see  no  reason  why  it  should  not  also  ap- 
ply to  national  banks. 

The  principle  is  enunciated  in  general 
terms  by  the  United  States  supreme  conrt 
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InWaite  v.Dowley,94  (7.  S.  627,aB follows: 
"We  have  more  than  once  held  In  this 
court,"  says  Mr.  Justice  Millsb,  "that 
the  national  banks  orKanized  under  the 
acts  of  concrees  are  sabject  to  state  leg- 
islation, except  where  such  legislation  is 
in  conflict  with  some  act  of  congress,  or 
where  it  tends  to  Impair  or  destroy  the 
utility  of  Bach  banks  as  agents  or  instru- 
mentalities of  the  United  States,  or  inter- 
feres with  the  purposes  of  their  creation." 
It  was  decided  In  that  case  that  a  statute 
of  the  state  of  Vermont  was  valid  which 
required  the  cashiers  of  national  banks  in 
that  state  to  transmit  to  clerks  of  the  sev- 
eral towns  a  list  of  the  shareholders,  with 
the  number  of  their  shares, for  thepurpose 
of  taxation.  The  same  doctrine  had,  In 
effect,  been  previously  announced  in  the 
case  of  Bank'v.  Com.,  9  Wall.  853,  where  a 
statute  of  the  state  of  Kentucky  required 
"the  cashier  of  a  bank  whose  stock  is 
taxed  to  pay  into  the  treasui'y  the  amount 
of  the  tax  due.  If  not,  he  was  to  be  held 
liable  for  the  same,  with  twenty  per  cent. 
npon  the  amount. "  The  tax  Itself  was  an- 
tnorlced  by  the  act  oJ  congress,  but  the 
state  law  undertook  to  regulate  the  mode 
of  Its  assessment  and  collection,  by  oblig- 
ing the  cashier  to  collect  the  tax  out  of  the 
dividends,  and  pay  it  over  to  the  state. 
The  objection  was  taken  that  a  state 
could  not  thus  interfere  with  national 
banks  by  interpoolng  such  a  duty  on  their 
oflBcers;  but  the  United  States  supreme 
court  held  the  law  to  be  a  valid  exercise  of 
state  legislative  power,  and  free  from  con- 
stitutional objection. 

We  can  see  nothlngin  the  right  conferred 
on  a  stockholder  to  inspect  the  books  of  a 
national  bank  which  in  any  manner  tends 
to  impair  or  destroy  the  utility  of  such 
banks  as  fiscal  agents  of  the  federal  gov- 
ernment, or  which  interferes  with  the  pur- 
poses for  which  they  were  created.  Nor 
can  we  see  anything  In  the  laws  of  con- 
gress which,  even  by  implication,  forbids 
the  exercise  of  such  a  right  by  stockhold- 
ers. These  laws,  it  is  true,  authorize  the 
appointment  of  bank  examiners  by  the 
comptroller  of  the  cui-rency,  and  provide 
that  these  institutions  shall  not  be  subject 
to  any  visitorial  powers  other  than  those 
which  are  authorized  bycongress,  or"  vest- 
ed in  the  courts  of  justice. "  Rev.  St.  D.  S.  5§ 
5240,  5241.  But  these  provisions  were  not 
Intended,  in  our  opinion,  to  curtail,  or 
even  to  regulate,  the  rights  of  stockhold- 
ers, or  their  relations  towards  the  bank. 
An  act  of  congress  will  not  be  construed 
to  take  away  tbe  jurisdiction  of  state 
courts,  or  to  remove  any  favored  persons 
or  institutions  from  theeqnal  operation  of 
state  laws,  unless  the  purpose  to  accom- 
plish this  result  is  unambiguously  ex- 
pressed, or  implied  by  necessary  intend- 
ment. Cooke  V.  Bank,  52  N.  Y.  96.  It  was 
accordingly  held  in  Bank  v.  Gunst,  1  Abb. 
N.  C.  292,  (1876,)  that  a  national  bank  or- 
ganized under  the  act  of  congress,  which 
was  decided  to  be  a  foreign  corporation, 
was  subject  to  a  general  statute  of  New 
York  requiring  foreign  corporations  to  give 
security  for  payment  of  costs  before  insti- 
tuting a  suit  in  a  state  court.  That  de- 
cision was  made  by  the  New  York  superior 
court,  but  no  appeal  was  takon  from  it. 


See,  also,  2  Morse,  Banks,  (8d  Ed.)  §  157, 
p.  ]2<M;  Gould  &  T.  Notos  Rev.  St.  U.  S. 
961,  962.  W^e  accordingly  hold  that  a  na- 
tional bank  is  subject  to  the  Influence  of 
section  1677  of  the  Code  of  Alabama 
equally  with  all  other  corporations. 

The  writ,  however,  must  issue  against 
the  cashier  of  the  bank,  or  other  officer 
having  tbe  custody  of  tbe  books;  and  it 
does  not  run  against  the  corporation  as 
such,  unless  to  compel  the  discharge  of 
some  corporate  duty.  The  bank,  in  its 
corporate  capacity,  was  not  a  proper  par- 
ty defendant  to  this  proceeding.  Wood, 
Mand.   23,   29.  SO;  Mos.   Mand.  199;   Peo- 

Sle  V.  Throop,  12  Wend.  183;  People  v. 
[ott,  1   How.   Pr.  247;  Ang.  &  A;  Corp, 
(11th  Ed.)  §  707. 
Reversed  and  remanded. 

Clopton.  J.,  dissents,  holding  that  sec- 
tion 1677  of  theCodewas  not  Intended  and 
does  not  apply  to  associations  incorpo- 
rated under  the  national  bank  act  of  con- 
gress; the  relative  right  of  the  sharehold- 
ers, and  duties  of  the  officers  to  them,  not 
being  proper  subjects  of  state  legislation. 

—  (»0AlB.ia8) 

Carter  et  a/,  ▼.  Lebman,  Dubr  &  Co. 
{Supreme  Court  of  Alabama.    April  80, 1890.) 

TbOVXB  — PBOmSBOBT    NOTB— INHOOSHT   PUB- 
CBA8EB. 

1.  An  indorsee  in  blank  of  a  promissory  note 
transferred  as  collateral  security,  has  title  and 
possession  sufficient  to  snpport  an  action  of  trover, 
of  which  he  is  not  divested  by  returning  it  to  the 
indorser  for  collection. 

3.  A  note  indorsed  as  collateral  security  was 
returned  to  the  indorsers  for  collection.  They 
had  agreed  with  a  creditor  to  procure  and  tnm  it 
over  to  him  in  payment  of  his  demand,  and  in- 
formed him  that  it  was  then  held  as  collateral 
security  by  a  firm  to  whom  they  had  telegraphed 
to  send  it,  and  with  whom  they  had  an  arrange- 
ment for  tbe  return  thereof,  and  represented  that 
they  in  fact  owned  it.  On  its  arrival  no  further 
questions  were  asked,  and  the  note  was  accepted 
without  notice  that  it  was  sent  and  receipted  for, 
for  collection  only.  Held,  tliat  the  creditor  was 
not  a  purchaser  mthout  notice  of  the  rights  of  the 
indorsee  so  sending  it. 

Appeal  from  city  court  of  Decatur;  J.M. 
BUFORD,  Special  Judge. 

Action  to  recover  damages  for  the  al- 
leged unlawful  con  version  of  a  promissory 
note.  Judgment  upon  agreed  statement 
of  facts,  which  appear  In  the  opinion. 

Wert  &  Speake,  for  appellants.  Kyle  <£ 
SkeggB,  for  appellees. 

Clopton,  J.  The  undisputed  facts  are: 
Wiggins,  Vest  &  Co.,  being  indebted  to 
Lehman,  Durr  &  Co.,  the  plaintiffs,  trans- 
ferred and  delivered  to  them  several  notes 
on  various  persons  as  collateral  security 
for  such  indebtedness.  Among  the  papers 
thus  delivered  was  the  notefor  theconver- 
sion  of  which  this  suit  is  brought.  At 
the  time  of  delivery  it  was  indorsed  in 
blank  by  Wiggins,  Vest  &Co.,  having  been 
so  indorsed  by  the  payee  to  Wilhite,  and  by 
Wilhite  to  them.  While  the  note  was  in  the 
possession  of  plaintiffs,  detendauts  called 
upon  Wiggins,  Vest  &  Co.  for  the  settle- 
ment of  the  claim  which  they  held  against 
them,  who  proposed  to  turn  over  In  set- 
tlement of  the  demand  certain  notes,  the 
note  in  question  being  one.  Not  being  able 
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to  produce  this  note,  they  informed  de- 
fendants, who  accepted  their  proposition, 
that  plaintiffs  held  Itascollateral  security; 
but  they  had  telegraphed  for  it,  and  would 
set  it  the  next  morning.  Upoa  defendants 
inquiring  in  what  shape  the  note  was. — 
whether  it  was  plaintiffs',  or  did  Wiggins, 
Vest&Co.  havearigbt  to  demand  it,— they 
were  told  that  the  latter  had  an  arranee 
ment  with  plaintiffs  by  which  they  could 
get  it  when  they  called  for  it.  and  that  it 
belonged  to  Wiggins,  Vest  &  Co.  In  re- 
sponse to  the  telegram,  plaintiffs  sent  the 
note  in  a  letter,  in  which  was  also  inclosed 
a  receipt  for  this  and  other  notes  held  by 
plaintiffs  as  collateral  security,  stating 
they  were  received  for  collection,  and  that 
Wiggins,  Vest  &  Co.  were  to  remit  all  mon- 
eys collected,  and  forward  all  cotton  or 
other  produce  received  on  account  of  the 
notes.  The  receipt  was  signed  by  Wiggins, 
Vest  &  Co.,  and  returned  to  plaintiffs. 
Without  malting  further  inquiry,  defend- 
ants received  the  note,  indorsed  to  them, 
from  Wiggins,  Vest  Co  ,  and  collected  the 
same,  but  without  knowledge  of  the  con- 
tents of  the  telegram,  the  letter,  or  the  re- 
ceipt. We  have  stated  the  facts  thus  fully, 
because  we  are  required  by  the  act  creat- 
ing the  city  court,  when  a  case  is  tried 
without  a  Jury,  to  review  the  conclusion 
and  Judgment  on  the  evidence  without  any 
presumption  in  favor  of  the  rnling  of  the 
court.  Thedelivery  of  thenote  to  plaintiffs, 
indorsed  in  blank  by  Wiggins,  Vest  &  Co,, 
passed  the  interest  and  i)roperty  therein  to 
them.  They  had  title  and  possession  suffi- 
cient to  support  the  action  of  trover,  of 
which  they  were  not  divested  by  sending 
it  to  the  persons  from  whom  they  received 
itascollateral  security  for  collection,  as 
their  agents.  Riggs  ▼.  Andrews,  8  Ala. 
628:  Blackman  v.  Lehman.  68  Ala.  547. 
Wiggins,  Vest  &  Co.,  being  agents  with  gen- 
eral authority  to  collect  the  note,  were  not 
authorized  to  make  any  other  disposition 
of  it;  certainly  not  to  trade  It  In  payment 
of  their  own  debt.  Ferguson  v.  Morris,  67 
Ala.  388.  But  It  may  be  said  that,  by  re- 
turning the  paper  to  Wiggins,  Vest  &  Co. 
without  filling  up  the  blank  indorsement 
In  their  own  names,'plalnttns  clothed  them 
with  apparent  title  and  authority  to  dis- 
pose of  the  note,  and,  having  given  occa- 
sion to  the  commission  of  the  wrong, 
must  be  the  sufferer.  Whether,  if  defend- 
ants had  purchased  under  such  circum- 
stances wlth«)ut  notice,  they  would  have 
been  protected  against  the  prior  title  and 
claim  of  plaintiSs,  It  is  unnecessary  to  de- 
cide. They  had  actual  notice,  or  at  least 
were  Informed  of  facts,  which  ought  to 
have  put  them  on  inquiry,  and  which  im- 
pute notice.  They  were  Informed  by  Wig- 
gins, Vest  &  Co.  that  plaintiffs  had  posses- 
sion of  the  note,  and  held  it  as  collateral 
security.  This  information  constituted 
actual  notice.  Having  actual  notice  of  an 
outstanding  conflicting  claim,  they  were 
not  warranted  in  relying  and  acting  upon 
Wiggins,  Vest  &  Co.'s  explanatory  or  con- 
tradictory statements.  They  were  deal- 
ing with  them  as  the  owners  of  the  note, 
whose  interest  it  was  to  misrepresent  or 
conceal  the  facts.  Information  that  plain- 
tiffs had  the  note  as  collateral  security, 
coming  from   Wiggins,  Vest  &  Co.,  who 


were  thus  interested,  was  sufDclent  to  put 
defendants  upon  inquiry  as  to  the  truth  of 
their  qualifying  and  contradictory  state- 
ments. They  should  have  made  inquiry 
as  to  the  nature  and  character  of  the  ar- 
rangement between  Wiggins,  Vest  &  Co., 
and  plaintiffs  of  those  who  were  not  inter- 
ested in  misleading  them.  The  defendants 
were  at  fault,  and  must  suffer  the  conse- 
quences. 2  Pom.  Eq.  Jur.  §  601:  Simpson 
T.  Hinson,  ante,  264,  88  Ala.  527.  On  the 
undisputed  facts,  the  judgment  of  thecoart 
Is  correct.    Affirmed. 

(90  Ala.  5M) 

Kirk  et  ah  v.  Sheets. 
{Supremt  Ovwrt  of  Alabama.    April  30, 1890.) 

VsNDOB'B  IdBN— ASSIGNICBST— FA.RTIBS. 

1.  In  a  suit  to  enforce  a  vendor's  lien  by  aa  as- 
signee of  bonds  given  for  the  purchase  money,  the 
assignor  is  not  a  necessary  party. 

2.  A  bill  in  equltv  to  enforce  a  vendor's  lien 
filed  by  an  assignee  of  the  d  ebt  need  not  state  when 
the  assignment  was  made. 

Appeal  from  city  court  of  Decatur;  W. 
H.  Simpson,  Judge. 

Bill  in  equity  to  enforce  a  vendor's  lien. 
It  states  a  sale  of  the  land  to  Bains,  and 
then  a  sale  by  him  to  the  defendants,  and 
their  giving  bonds  for  the  purchase  money, 
— two  signed  by  both  of  them,  and  the 
other  by  one  only.  The  bill  then  alleges 
that  the  bonds  are  unpaid,  and  have  been 
assigned  to  thecomplainants.  A  demurrer 
on  the  grounds  that  the  assignor  is  a  nec- 
essary party,  that  there  is  a  misjoinder  of 
causes,  and  that  the  bill  does  not  state 
when  the  bonds  were  transferred,  was 
overruled.    This  is  assigned  as  error. 

Brown  &  Kirk  and  R.  C.  Hunt,  for  appel- 
lants.   iJ.  C.  Urlckell,  for  respondent. 

Stone,  C.  J.  We  find  no  error  In  this 
record.  No  relief  is  asked  which  can  in 
anyway  affect  Robinson,  Bains,  or  Brown. 
No  relief  against  them  is  asked,  no  title  Is 
sought  to  be  divested  out  of  them,  anu 
under  no  decree  that  can  be  rendered  will 
they  be  either  injured  or  benefited.  Batre 
V.  Anxe,  5  Ala.  173;  1  Brick.  Dig.  pp.  754. 
755,  §S  1714-1716, 1726;  Wilkinson  v.  May, 
69  Ala.  33;  McKay  v.  Broad.  70  Ala.  377; 
Woodall  V.  Kelly,  85  Ala.  368,  5  South. 
Rep.  164.  And  it  is  equally  a  matter  of  In- 
difference to  the  defendants  at  what  time 
their  bonds  were  transferred  to  Sheets. 
The  matter  of  Interest  to  them  Is  that 
they  should  not  be  required  to  pay  tbe 
purchase  money  of  the  lots  to  any  one  not 
authorized  to  receive  It.  When  he  became 
so  authorized  is  a  question  in  which  they 
have  no  concern,  provided  bis  right  ac- 
crued before  he  brought  suit. 

There  Is  nothing  in  the  other  questloiu 

Affirmed. 

(WAIa.»«T) 

SNODGRABS  v.  C0UI.80N. 

{Supreme  Court  of  Alabama.  May  2,  181X>.) 
MoKBT  Had  iiND  RsosrvED. 
Where  plaintiff  and  defendant  enter  into  » 
contraot  under  which  defendant  is  to  cut  and  saw 
timber  on  plaintiff's  land,  defendant  to  receive 
three-fourtlis  of  the  lumberand  plaintiff  one-fonrth, 
plaintiff  cannot  maintain  assumpsit  for  money 
bad  and  received  on  defendant'srefusaltotam  over 
plaintiff's  fourtb,  the  title  to  which  has  always  re- 
mained in  him,  and  no  part  of  which  has  ever  t>eea 
sold. 
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Appeal  from  circuit'court,  Jackson  coun- 
ty; John  B.  Tally,  Judge. 

Aasnmpslt  by  Henry  U.Coulaon  asainst 
William  £.  SnodKraua.  Tlie  only  countB 
in  the  complaint  are  the  common  coants, 
and  tbe  defendant  pleaded  the  general 
issue,  payment,  and  Ret-off.  The  evi- 
dence showed  that  tbe  plaintiff,  who  was 
the  owner  of  land  and  the  timber  there- 
on, made  a  special  contract  with  the  de- 
fendant that  the  latter  shoula  cut  and 
haul  the  timber,  and  have  it  sawed,  and 
that  the  palntlB  was  to  get  one-fourth  of 
the  lumber,  tbe  defendant  retaining  the 
three-fourths.  There  was  a  conflict  in  tbe 
evidence  as  to  whether  defendant  was  to 
lie  paid  for  cutting  and  hauling  the  tim- 
ber. Tbe  eyldence  further  showed  that 
the  plaintiff  never  sold  the  trees,  but 
agreed  that  they  might  be  cut  and  hauled 
and  sawed,  and  that  his  property  in  the 
one-fourth  of  tbe  lumber  should  remain  In 
him.  The  evidence  shows  that  this  lum- 
ber was  thus  sawed  and  staclied  up  in  the 
lumber-yard  of  the  defendant,  and  there  is 
no  evidence  that  any  part  of  it  bad  ever 
been  sold.  There  was  also  evidence  that 
the  defendant  refused  to  let  plaintiff  have 
the  lumber  until  be  paid  him  for  cutting 
and  hauling  the  logs,  though  the  defend- 
ant denied  this.  Evidence  was  introduced 
showing  tbe  amount  of  lumber  so  sawed 
by  tbe  defendant;  and  the  plaintiff  intro- 
duced two  persons  as  witnesses,  who  tes- 
tified that  they  measured  tbe  stumps  of 
the  trees  cut  by  tbe  defendant,  and  the 
length  of  the  logs  cot  therefrom,  and  there- 
by made  a  rough  estimate  of  the  amount 
of  the  lumber  cut  by  the  defendant,  at  the 
same  time  putting  down  in  a  little  mem- 
orandum book  their  figures  and  measure- 
ments and  estimate.  On  motion  of  the 
plaintiff  this  memorandum  book  was  in- 
trodnced  in  evidence,  against  tbe  objec- 
tion and  exception  of  tbe  defendant.  Up- 
on tbe  evidence  as  introduced,  tbe  defend- 
ant requested  the  court  to  give  tbefollow- 
Ing  charge  in  writing :  "  If  you  believe  the 
evidence,  the  plaintiff  Coulson  is  not  en- 
titled to  recover  for  tbe  lumber  in  this  ac- 
tion." The  court  refused  to  give  this 
charge,  and  the  defendant  thereupon  duly 
excepted.  Tliere  was  Judgment  for  the 
plaintiff,  and  the  defendant  now  appeals 
and  assigns  tbe  rulings  of  tbe  court  as 
error. 

A.  C.  Brickell  and  Hunt  &  Clopton,  for 
appellant.  Speake  ACoalaon,  for  appellee. 

Stone,  C.  J.  In  Acklen  v.  Hickman,  63 
Ala.  494,  we  laid  down  the  rule  when  a 
memorandum,  used  In  connection  with  a 
witness' testimony,  may  itself  be  put  in 
evidence.  The  memorandum  in  this  case 
was  scarcely  brought  within  tbe  rule. 
Possibly,  as  furnishing  the  detailed  items 
and  numbers  to  which  the  witness  had 
testified.  It  was  brought  within  the  influ- 
ence of  another  rule. 

Tbe  complaint  in  this  casecontains  only 
common  counts.  The  count  npon  which 
tbe  plaintiff  must  have  recovered  Is  the 
one  for  money  bad  and  received.  That 
count  comes  nearest  to  the  case  made  by 
tbe  testimony.  So  far  as  tbe  plaintiff's 
claim  rests  on  tbe  lumber  transaction 
there  can  be  no  recovery  for  money  had 
T.7so.no.25 — 47 


and  received.  There  is  no  testimony  that 
the  lumber  bad  been  sold,  or  so  converted 
by  the  defendant  as  that  he  could  be  made 
to  account  for  the  plaintiff's  alleged  one- 
fourth  interest  in  it  as  for  money.  Tbe 
lumber,  even  at  tbe  trial,  was  at  the  mill, 
undisposed  of.  Snedecor  v.  Leachman,  10 
Ala.  330;  1  Brick.  Dig.  140, 141,  §S  74,  89;  3 
Brick.  Dig.  p.  51,  §  10;  Moody  v.  Walker, 
ante,  246.  The  charge  asked  by  defendant 
ought  to  have  been  given.  Reversed  and 
remanded. 


"~"^"~  (42  La.  Ann.  7«S) 

Waddill  v.  Walton  et  al. 

{SuipremeCovrtt^Loutsiana.   Jane  13, 1890. 
4a  La.  Ann.) 

Taxation— Salk  tor  Non-Fathbnt— AonoN  bt 
Tax-Titlb  Holdxb. 

1.  Act  107  of  1880  provides  exclnsively  "tor 
the  sale  of  all  property  forfeited  or  gold  to  the  state 
for  delinquent  taxes  or  licenses;"  and  a  tax-deed, 
made  under  said  ac^  which  describes  the  prop- 
erty sold  as  having  been  forfeited  to  the  state  at 
a  particular  date,  and  for  taxes  of  a  particular 
year,  is  null  and  void  when  it  is  proved  that  the 
property  was  never  forfeited  at  uie  date,  or  for 
the  taxes,  stated. 

a.  Even  if  forfeitore  on  a  different  date,  and 
for  different  taxes,  could  be  proved,  yet,  it  appear- 
ing ttiat  the  price  at  which  the  property  was  ad- 
judicated was  less  than  the  taxes  due  for  which 
the  forfeiture  is  claimed^  this  would  be  a  cause 
of  nullity,  because  violating  the  express  prohibi- 
tion contained  in  Act  107  of  1880. 

3.  Where  the  holder  of  a  tax-title  appears  as 
plaintiff,  in  a  petitory  action  against  the  former 
owners  in  possession,  ne  is  bound  to  establish  his 
title,  and  cannot  overcome  objeotions  to  It  on  tbe 
ground  of  prescription. 
(Syllaims  try  the  Court.) 

Appeal  from  district  court,  parish  of 
Madison. 

A.  L.  Slack,  for  appellant.  Stone  <ft 
Marpby,  for  appellees. 

Fennbr,  J.  Tbe  property  In  contro- 
versy belonged  to  Charles  O.  Dunlap,  who 
died  in  1855,  and  under  his  will  passed  to 
the  defendants,  who  are  his  widow  and 
daughter.  It  was  originally  a  cultivated 
plantation;  but,  owing  to  overflows,  in 
common  with  many  other  estates  in  Mad- 
ison parish,  its  cultivation  was  aban- 
doned, and  it  lay  idle  for  many  years. 
Tbe  defendants,  however,  occupied  It, 
through  tenants,  In  1876  and  1877;  and  In 
1887  tbey  again  put  tenants  upon  it.  who 
occapied  it  at  the  time  when  this  suit  was 
brought.  There  is  no  pretense  that  any- 
body else  ever  occupied  the  land. 

In  February,  1889,  the  plaintifl  brought 
this  petitory  action  against  tbe  defend- 
ants, In  which  he  avers  that  he  is  owner  of 
the  property  by  virtue  of  a  tax-title  evi- 
denced by  two  deeds  of  sale,  viz. :  (1)  A 
tax  collector's  deed  to  him  under  a  tax- 
sale  made  on  May  1, 1886.  for  delinquent 
taxes  due  nnder  assessments  made  in  the 
name  A.  W.  Spencer;  (2)  another  deed, 
made  in  1882,  by  which  the  collector  sold 
the  property  to  Spencer  as  property  for- 
feited to  tbe  state  for  delinquent  taxes  as- 
sessed in  the  name  of  tbe  estate  of  Dunlap. 

Of  course,  tbe  validity  of  plaintiffs  title 
dei^ends  upon  that  of  the  sale  to  Spencer; 
for,  if  defendant's  title  bad  never  been  di- 
vested by  a  Valid  forfeiture  to  the  state, 
and  a  valid  sale  to  Spencer,  assessments 
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In  the  name  of  Spencer  could  furnish  no 
basis  for  a  sale  of  defendant's  property. 
Becurrlns  to  the  deed  to  Spencer,  we  dis- 
cover that  it  was  executed  under  Act  107 
of  1880, which  provides  exclu8lvely"for  the 
sale  of  all  property  forfeited  or  sold  to  the 
state  for  delinquent  taxes  or  licenses." 
The  doed  describes  this  property  as  hav- 
ing been  "assessed,  listed,  advertised,  and 
forfeited  in  the  name  of  estate  of  Charles 
D.  Dunlap, "  and  further,  as  having  been 
"forfeited  to  the  state  of  Louisiana  on  the 
8d  day  of  December,  1870,  for  the  taxes  dae 
thereon  for  the  year  187S,  and  not  since  re- 
deemed as  provided  by  law."  Now,  it  is 
clearly  proved,  and  indeed  it  is  admitted, 
that  the  property  was  not  forfeited  to  the 
state  on  the  3d  day  of  December,  1879.  or 
for  the  taxes  of  1878;  and  thus,  on  the  face 
of  the  deed,  the  basis  on  which  it  rests  is 
entirely  destroyed.  Plaintiff  seeks  to  es- 
cape the  effect  of  this  by  proving  that  the 
Property  had  been  forfeited  to  the  state  in 
874  for  the  taxes  of  1872.  Even  if  this 
were  proved,  it  is  obvious  that  the  state 
neither  asserted  nor  conveyed  any  title 
founded  on  such  forfeiture. 

Moreover,  the  Act  107  of  1880,  under 
which  the  sale  was  made,  provides:  "The 
tax  collector  shall  not  receive  a  bid  for  a 
less  amount  than  the  sum  necessary  to 
pay  all  taxes  •  •  •  that  may  be  due," 
etc.  Now,  it  appears  from  the  very  delin- 
quent list  recorded  in  the  auditor's  ofBce, 
and  relied  on  as  operating  a  forfeiture  un- 
der the  sixty-eighth  section  of  Act  42  of 
1871,  that  the  taxes  of  1872,  for  which  the 
torfeitare  is  claimed,  amounted  to  f  137.60; 
and  the  deed  to  Spencer  shows  that  the 
property  was  adjudicated  to  him  for  f  73, 
declared  to  be  "one  dollar  more  than  the 
sum  necessary  to  pay  all  taxes,  etc.,  dae." 
Thus,  whatever  forfeiture  be  relied  on,  the 
title  falls.  If  the  forfeiture  recited  in  the 
deed  be  considered,  the  sale  is  nulUbecaase 
there  was  no  such  forfeiture.  If  the  for- 
feiture claimed  for  the  taxes  of  1872  be  as- 
serted, then  the  sale  is  equally  null,  for 
violating  the  express  prohibition  of  the 
statute,  by  receiving  and  adjudicating  up- 
on a  bid  less  than  the  taxes  due. 

The  effort  of  the  plaintiff  in  a  petitory 
action  tu  sustain  his  title  by  a  plea  of  pre- 
scription against  any  attack  thereon  by 
the  defendants  in  possession  cannot  be 
countenanced.  The  plaintiff  has  cited  no 
precedent  for  such  a  reversal  of  the  ordi- 
nary principles  of  pleading  and  of  prescrip- 
tion, and  we  shall  not  establish  one.  We 
have  maintained  the  prescriptions  of  three 
years  and  ol  five  years  in  favor  of  tax  par- 
chasers  in  possession  ns  a  shield  against 
actions  by  former  owners  to  invalidate 
such  titles,  and  to  oust  them  from  posses- 
sion.  But  when  the  holders  of  such  titles, 
having  never  obtained  possession,  assume 
the  character  of  petitory  plaintiffs,  and 
seek  to  oust  the  former  owners,  whose 
possession  has  never  been  divested,  they 
mast  establish  their  title  unaided  by  such 
prescriptions. 

Defendants  have  brought  no  action  to 
invalidate  plaintiff's  tax-title.  They  are 
simply  defending  their  own  possession  and 
title  against  an  attack  made  by  him.  He 
must  submit  to  the  burden  imposed  on 
every  petitory  plaintiff,  of  showing  a  title 


not  merely  prima  faeie,  bat  absolutely, 
good.  Saund.  Tax'n,  SIS.  Plaiutilf  here 
has  not  only  failed  to  show  such  title,  but 
we  think  the  evidence  establishes  that  he 
has  none.  He  has  no  equity  on  his  side; 
for  the  uncontradicted  evidence  shows 
that  be  admitted  that  the  purchase  by 
Spencer  was  really  made  for  him,  and  be 
suffered  the  property  to  go  to  sale  tor 
taxes  which  were  really  due  by  himself, 
and  became  the  purchaser  at  that  sale. 

The  judge  a  900  granted  a  judgment  of 
nonsuit,  and  appellees  ask  that  It  be  con- 
verted Into  a  judgment  rejecting  plaintiff's 
demand.  We  think  they  are  entitled  to 
such  amendment. 

It  is  therefore  adjudged  and  decreed  that 
the  judgment  appealed  from  be  so  amend- 
ed as  to  reject  the  demand  of  plaintiff  ab- 
solutely, without  prejudice  to  his  right  to 
claim  relmbnrsement  of  outlays  made  lor 
taxes,  etc.,  and  that  as  thus  amended  the 
same  be  now  alBrmed;  plaintift  to  pay 
costs  in  both  coarts. 


(41  lit.  Ann.  KM) 

State  ex  rel.  McEnebt  v.  Nicholls,  Gov- 
ernor, et  aJ. 

(Suipreme  Court  of  Loviaiana.    Hai«h  8,  1880. 
&  La.  Ann.) 

Uasdakds— To  Reoistzr  o»  Lahb-Oppicb— 
BCBOOL  IiA;n>s. 

1.  A  maninmvg  proceeding  against  the  reg- 
ister of  tba  state  land-olBce  to  coerce  bia  perform- 
ance of  duties  purely  ministerial  is  not  a  suit 
against  the  state. 

8.  Jlf(tndami(8  will  go  to  the  andltor,  treaanr- 
er,  or  register  of  the  land-ofBce  of  the  state,  in 
appropriate  cases. 

8.  It  is  tlie  dnty  of  the  governor,  and  not  of  the 
register,  to  sign  patents  for  state  lands.  But  the 
latter  is  f  nlly  authorized,  under  Aot  28  of  1880,  to 
furnish  daUi,  etc.,  prerequisite,  preparatory  to  the 
issuance  of  patents,  and  it  is  made  his  speomc  min- 
isterial duty  to  so  prepare  them  for  the  governor's 
signature;  and,  upon  the  faith  of  his  certificate,  it 
is  the  duty  of  the  governor  to  act,  and  sign  same, 
when  duly  presented  to  him. 

4.  The  state,  through  the  register  of  the  state 
land-otBce  and  the  governor,  was  fully  empowered 
by  congress,  and  legislative  acts  in  pursuance 
thereof,  to  sell  school  indemnity  lands,  convey  fee- 
simple  titles  to  purchasers  thereof,  and  to  dedi- 
cate the  proceeds  to  the  inhabitants  of  townships 
entitled  thereto,  for  the  benefit  of  public  schools. 
{SyUcLbus  by  the  Covrt.) 

Walter  U.  Roger,  for  appellants.  John 
McEnery,  for  appellee. 

Watkins,  i .  Appeal  from  the  civil  district 
court,  parish  of  Orleans.  This  is  a  pro- 
ceeding by  mandamus  to  compel  the  gov- 
ernor and  the  register  of  the  state  land- 
oflBce  to  execute  and  deliver  to  the  relator 
patents  for  certain  lands,  and  to  re(]uired 
the  lormer  to  transfer  and  deliver  to  him 
a  certain  swamp-land  Indemnity  certiO- 
cate.  In  the  court  below,  there  was  jadg- 
ment  making  the  mandamus  peremptory 
as  to  the  register,  commanding  him  to 
prepare  and  sign  patents  in  favor  of  the 
relator  for  lands  recovered  by  him  as  per 
his  contract  with  the  state  of  Louisiana, 
which  lands  were  divided  by  lot  by  said 
register  on  the  4th  and  5th  of  February, 
1889;  but  no  disposition  was  made  for  the 
demand  for  a  mandamus  to  the  governor, 
aside  from  the  general  statement  that  the 
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law  and  evidence  were  In  favor  of  tbe  re- 
lator, "entitling  him  to  the  decree  prayed 
for. "  From  that  decree  the  respondents 
have  appealed,  and  in  this  court  the  relat- 
or has  filed  an  answer  praying  that  the 
Indgment  against  the  register  be  affirmed ; 
but,  in  so  tar  as  relief  by  muBdamua 
against  the  governor  is  concerned,  the 
ease  remains  Id  atata  quo,  and  on  affirm- 
ance of  the  iudgment  is  all  he  could  re- 
quire. 

1.  The  claim  of  the  relator  fai  that  by  the 
terms  of  Act  28  of  1880  the  governor  was 
antboriced  to  employ  connsel  to  assert 
the  rights  of  the  state  to  lands  donated  to 
the  state  by  the  federal  government,  or  to 
recover  the  valne  of  said  lands  In  money 
or  scrip,  and  that  on  the  2uth  of  March, 
1880,  the  governor  did  malce  and  enter  Into 
a  contract  with  him  for  the  parposes  enu- 
merated in  and  contemplated  by  that  act; 
that  in  pursuance  of,  and  conformably  to, 
said  act  and  contract,  be  recovered  for  the 
state  of  Louisiana  two  indemnity  swamp- 
land certificates  from  the  general  govern- 
ment, covering  ver  1,200  acres  of  land, 
and  also  recovered  certain  internal  im- 
provement and  school  indemnity  lands 
which  had  been  granted  the  state  under 
various  acts  of  congress,  a  schedule  of 
which  is  appended  to  bis  petition;  that  all 
of  said  lands  were  by  the  register  divided 
by  lot  into  two  parcels,  one  of  which  was 
allotted  to  him,  and  the  other  to  the  state, 
and  of  the  whole  be  caused  an  act  of  par- 
tition, in  due  form,  to  be  prepared,— the 
internal  Improvement  and  school  indem- 
nity lands  being  therein  separately  men- 
tioned,—showingtbequantlty  and  descrip- 
tion of  those  lands  to  which  he  was  enti- 
tled, as  well  us  those  allotted  to  the,Btate: 
that  be  is  entitled  to  the  share  of  said 
lands  thus  allotted  to  him  on  the  register's 
projet  of  partition,  and  to  one  of  the  two 
indemnity  swamp-land  certificates,— they 
having  been  issued  by  the  land-officer  of 
the  federal  government  in  two  equal  por- 
tions,—the  patents  for  the  whole  of  said 
lands,  and  said  eertiflcatee,  being  in  the 
custody  and  control  of  the  register  of  the 
state  land-offlce;  and,  notwithstanding 
due  demand  btul  been  made  upon  the  gov- 
ernor to  that  effect,  he  has  declined  to 
sign  the  necessary  patents,  or  to  transfer 
to  him  either  of  said  indemnity  swamp- 
land certificates ;  and  said  refusal  of  the 
governor  to  sign  and  deliver  said  patents 
as  evidences  of  title,  and  to  transfer  and 
deliver  said  certificate,  and  the  declination 
and  refusal  on  the  part  of  the  register  to 
perform  his  duties  in  the  premises,  are  con- 
trary to  law,  and,  if  persisted  in,  will  re- 
sult in  great  loss  and  injury  to  him,  and 
that  mandamuB  affords  the  only  remedy 
and  relief. 

The  defenses  assigned  for  the  governor, 
who  makes  appearance  through  the  attor- 
ns general,  are  as  follows,  vis.:  That 
as  chief  of  the  executive  department  of 
tbe  state  goverment,  he  gives  the  court  to 
know  and  be  informed  that  he  is  ready 
and  prepared  to  do  and  perform  any  and 
all  duties  which  devolve  upon  him  under 
the  constitution  and  laws  of  the  state, 
when  the  facts  of  any  given  case  justify, 
but  that.  In  respect  to  the  matters  and 
things  set  forth  in  the  relator's  petition, 


no  such  duty  devolves  upon  him,  and  he 
has  declined  and  declines  to  act  in  the 
premises,  as  matters  now  stand ;  that  the 
register  questions  "bis  right  and  author- 
ity to  take  action  in  the  premises,  and  be- 
cause ho  had  also  been  Informed  that  the 
lands  mentioned  were  lands  held  in  trust 
by  the  state  for  school  parposes,  and 
could  not  be  diverted  by  the  legislature  or 
the  state,  directly  or  indirectly,  to  any 
person,  and  especially  as  was  attempted 
to  be  done"  in  this  case;  that  he  approves 
of  the  opinion  expressed  by  the  raster, 
and  "of  tbe  final  action  of  the  register  in 
refusing  to  sign  said  patents,  and  he  de- 
clares that  his  prior  action  was  unwar- 
ranted;" that  the  register  had  and  has  no 
l^al  authority  or  capacity,  under  Act  23 
of  1880,  to  pass  upon  the  contract  entered 
into  between  his  predecessor  in  office  and 
the  relator,  and  decide  whether  said  con- 
tract be  Justified  by  said  statute,  or  was 
within  Its  terms  and  a  legal  contract,  and 
had  neither  authority  to  examine  Into 
the  services  of  the  relator,  and  determine 
whether  they  were  within  the  law  and  tbe 
contract,  nor  to  approve  same,  and  make 
a  partition  or  other  disposition  of  the 
lauds  recovered  by  him  thereunder;  that 
the  register  is  utterly  without  "  authority 
either  to  audit  said  matters,  or  to  stand 
in  judgment  in  respect  to  same;"  that  he 
(the  governor)  "Is  without  any  authority 
or  capacity  to  audit  the  said  claim,  or 
to  make  any  disposition  of  the  scrip  or 
land  in  favor  of  the  relator  or  any  one 
else,  and  he  declines  to  do  so,  or  to  stand 
in  judgment  for  the  state,  and  he  declines 
to  do  so;  that  this  whole  matter  will  re- 
quire additional  legislation,  in  that,  until 
such  additional  legislation,  and  some  re- 
medial and  enabling  act  [is  passed,]  no  ao> 
tlon  whatever  can  be  had  by  eitherthe  ex- 
ecutive or  judicial  department,"  under 
said  act  and  contract,  "for  the  purpose  of 
ascertaining  and  fixing  the  rights  and  ob- 
ligations of  the  parties;"  that  the  only 
authority  given  to  the  governor  under 
Act  23  of  1880  extended  to  making  a  con- 
tract for  the  parposes  nientioued,  and  not 
to  auditing  any  claims  or  rights  under  it, 
or  standing  in  judgment  for  the  state  un- 
der it;  "that  he  iu  no  way  recognlxeH  or 
admits  that  the  claims  and  pretensions  of 
the  relator  are  Just  or  well  founded  either 
in  law  or  in  fact,  and  he  deems  it  his  duty, 
as  head  of  the  executive  department,  to 
inform  the  court,  and  bring  to  its  knowl- 
edge tbe  matters  and  things  herein  set 
forth,  to  the  end  that  the  state  suffer  no 
injury, "  etc.  The  answer  of  the  register 
is  of  like  import,  and  it  adopts  the  aver- 
ments of  that  of  tbo  governor  as  his  own. 

This  extended  statement  of  the  demands 
of  the  relator,  and  of  the  defenses  of  the 
respondents,  was  deemed  essential  to  the 
perfect  elucidation  of  the  questions  in- 
volved. 

2.  The  substantial  tacts  adduced  on  the 
trial  are  set  out  in  certain  admissions  of 
record,  and  the  parol  testimony  of  t^e  m> 
lator.    They  are  as  follows,  vis. : 

(1)  Theadmlssions  are  to  the  effect  "that 
the  lands  described  in  the  advertisement 
embrace  the  school  indemnity  and  Interned 
improvement  lands  recovered,  and  the 
lands  allotted  to  the  relator  are  correctlj 


Digitized  by 


Google 


740 


SOUTHERN  REPOBTEE,  Vol.  7. 


(La. 


described  In  the  petition;  tbattheswamp- 
land  Indemnity  certificates  described  in  the 
petition,  on  which  the  relator  claims  a  fee 
nnder  hie  contract,  were  recovered  for  the 
state  In  two  certificates  of  equal  amounts, 
and  that  the  transfer  and  delivery  to  him 
in  negotiable  form,  by  the  governor,  of  one 
ot  these  certificates,  will  be  payment  for 
said  recovery,  if  this  action  is  warrant- 
ed;" that  the  said  school  indemnity  and 
internal  improvement  lands  were  recov- 
ered by  the  relator,  acting  under  his  con- 
tract with  Gov.  Wiltz;  that  the  register 
of  the  state  land-office  divided,  and  on 
Febraary  4  and  5, 1889,  allotted  to  the  re- 
lator, as  his  fee  for  recovery  of  same,  the 
lands  so  claimed  and  described  in  his  peti- 
tion; that  frequent  demands  for  patents 
tor  tiie  lands,  and  the  transfer  ot  the  scrip 
accruing  to  the  relator,  have  been  made 
on  the  governor  and  the  register,  and 
[such  demands]  have  been  refused. " 

(3)  Thetestimonyofthe  relator  as  a  wit- 
ness is  to  the  effect  that,  by  the  terms  ot 
Act  85  of  1848,  (Extra  Session,)  the  state 
assumed  control  of  the  school  lands  grant- 
ed to  the  state  by  certain  acts  of  con- 
gress, by  imposing  upon  the  register  ot 
the  state  land-office  the  duty  of  adjust- 
ing the  grant,  and  by  authorizing  him  to 
sell  school-land  warrants  when  deficien- 
cies were  ascertained.  Under  the  provis- 
ions ot  that  act,  and  prior  to  1861,  about 
115,000  acres  of  such  warrants  had  been 
sold ;  and  it  was  generally  conceded  that 
the  state  could  make  no  further  claim 
tinder  the  act  of  congress  dated  May  20, 
182tt.  "Such  was  the  supposed  condition 
ot  the  school  grant  at  the  date  of  the  pas- 
sage of  Act  23  ot  1880. "  "In  pursuance  of 
the  contract  thereunder,  relator  entered 
upon  an  examination  of  the  records  with 
a  view  of  determining  the  at&tua  ot  the 
grant,  but  they  were  found  so  detective 
that  it  became  necessary  to  form  tabulated 
statements  of  all  the  warrants  issued  by 
the  state. "  The  records  of  the  land-office 
of  the  United  States  were  then  examined. 
"In  performing  this  work,  lists  were  found 
on  the  files  then  not  recorded  in  the  state 
land-office,  and  plats  were  found  which 
were  not  found  in  the  surveyor  general's 
office,  and  vice  versa.  It  required  much 
time  and  correspondence  to  periect  the 
Ust  referred  to,  owing  to  the  obstacles  en- 
countered. Application  was  next  made  to 
the  register  of  the  state  land-office  to  issue 
warrants  for  deficiencies,  but  he  refused, 
for  the  reason  that  he  was  not  advised  as 
to  whether  such  township  was  entitled 
to  indemnity. "  The  next  step  taken  was 
to  ascertain  where  the  best  government 
lands  subject  to  location  by  the  state  were 
situated,  and  this  was  done  at  great  labor 
and  expense  to  the  relator ;  and  lists  were 
made  and  forwarded  to  the  general  land- 
office  tor  instructions,  which  were  after 
considerable  delay  approved,  and  returned 
to  the  local  land-office  of  the  United  States 
with  Instructions  to  receive  the  same. 
"So  many  difficulties  were  encountered  in 
the  various  steps  ot  the  adjustment  that 
the  relator  was  obliged  to  secure  the  aid 
ot  experts,  both  here  and  In  Washington, 
St  great  expense. " 

Finally,  it  is  stated  that  prior  recover- 
ies went  obtained  by  him  during  the  ad- 


ministration of  Govs.  Wilts  and  HcEnery, 
and  the  register  of  the  state  laud-offico 
made  partitions  between  the  state  and 
himself,  just  as  the  register  proposed  in 
this  instance. 

The  act  ot  the  legislature  ander  which 
the  relator's  contract  was  made,  as  well 
as  the  contract,  were  put  in  evidence.  No 
evidence  was  introduced  on  the  part  ot  the 
respondent.  The  following  is  an  exact 
copy  of  Act  23  of  1880,  viz.:  "An  act  au- 
thorizing the  governor  ot  the  state  of 
Louisiana  to  employ  counsel  to  assert  the 
rights  of  thestate  to  lands  donated  to  the 
state  by  the  federal  government,  or  to  re- 
cover the  value  of  said  lands  In  money  or 
scrip.  Section  1.  Be  it  enacted,"  etc., 
"that  the  governor  ot  the  state  be,  and  he 
is  hereby,  authorized  to  take  the  necessary 
steps  to  Institute  proceedings,  to  employ 
counsel,  and  to  make  the  necessary  agree- 
ment or  agreements  to  recover  for  the 
state  the  lands  situated  in  the  state  of 
Louisiana,  and  donated  by  several  acts  of 
congress  to  the  state  tor  divers  purposes, 
some  ot  which  have  been  Illegally  disposed 
ot  by  the  federal  government,  and  other 
portions,  though  listed  to  the  state,  have 
been  improperly  suspended  or  rejected  by 
the  federal  government,  and  the  approval 
to  the  state  refused,  or  to  recover  the  value 
of  said  lands  in  money  or  government 
scrip:  provided,  that  the  state  shall  in- 
cur no  cost  or  expense  in  the  prosecution 
of  the  said  claim  other  than  an  allowance 
to  be  made  by  the  governor  out  of  the 
lands,  money,  or  scrip  that  may  be  recov- 
ered. The  governor  Is  especially  author- 
ized herein  to  make  all  agreements  and 
contracts  to  carry  out  the  purposes  ot  this 
act. "  .  This  act  was  signed  and  approved 
on  the  8th  ot  March,  1880,  and  duly  pro- 
mulgated thereafter. 

On  the  20tb  ot  March  following,  Louis 
A.  Wiltz,  the  then  governor  of  the  state, 
entered  into  a  written  contract  with  the 
relator,  in  which  the  following,  among 
other, stipulations  are  found, viz. :  "First. 
That  the  relator  promises  and  agrees  to 
employ  his  diligent  and  best  efforts  to  re- 
cover for  the  state  all  lands  donated  to 
her  by  the  general  government  as  swamp 
lands,  and  which  have  been  improperly- 
suspended  or  rejected  by  the  United  States 
government,  and  all  lands  to  which  the 
state  had  valid  claims,  and  which  have 
been  sold  or  otherwise  disposed  of  by  the 
United  States  to  the  prejudice  of  the  state, 
or  to  recover  the  value  of  the  lands  in 
money  or  scrip,  to  be  paid,  or  Issued  by 
the  United  States  in  lieu  of  lands  sold,  or 
otherwise  disposed  of  by  the  government 
ot  the  United  States,  to  which  the  state 
had  valid  claims,  including  therein  the 
claims  of  the  state  upon  the  general  gov- 
ernment for  lands,  or  their  value,  for  school 
purposes,  for  the  amounts  in  money  due 
the  state  by  virtue  ot  the  act  of  congress 
in  relation  to  military  bounty  land  war- 
rants, or  their  location,  and  also  tor  Intei^ 
nal  improvement  purposes.  Second.  The 
state  of  Louisiana,  on  her  part,  agrees  to 
pay  John  McEnery  fifty  per  centum  of  the 
lands,  money,  or  scrip  recovered,  to  be 
paid  as  provided  in  said  Act  28.  Where 
lands  in  kind  are  recovered,  th^  compen- 
sation, as  aforesaid,  of  the  said  McEnety 
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shall  be  represented  In  scrip  or  certificates 
to  be  Issued  by  the  reelster  of  the  land- 
office  of  the  state,  and  locatable  upon  any 
lands  owned  by  the  state. " 

It  was  thought  to  be  most  convenient 
and  correct  to  Incorporate  the  statute, 
and  the  contract  made  in  parsnance  of  it, 
with  the  statement  of  tacts,  and  deal  with 
them  as  parts  of  the  evidence,  as  they  were 
Introduced  as  such,  and  are  thefonnda- 
tlon  of  the  relator's  rights. 
-  3.  Inasmuch  as  the  principal  question 
discussed  In  the  attorney  general's  brief  is 
that  the  school  indemnity  lands,  for  a  por^ 
tlon  of  which  the  relator  makes  claim,  are 
not  the  property  of  the  state,  but  only 
held  in  trust  by  the  state  for  school  pnr- 
poscs.and  for  that  reason  same  cannot  be 
transferred  to  him,  and  the  legislature 
was  without  power  to  authorise  the  sale 
or  partition  of  them  as  proposed,  we  will 
examine  that  proposition  first,  as  It  un- 
derlies the  statute  in  pursuance  of  which 
relator's  contract  was  made,  and,  if  sus- 
tained, will  Invalidate  much  the  greater 
gart  of  his  demands.  The  syllabus  of  his 
rief  presents  his  theory  in  very  concise 
form,  and  we  quote  it  in  full,  vis.:  "Act 
No.  JS  of  1880  applies  only  to  recovery  of 
state  lands.  State  lands  are  those  in 
which  the  title  of  the  state  is  absolute. 
Lands  donated  to  the  state  for  school 

Surposes  are  not  state  lands,  but  lands 
eld  In  trust  by  the  state.  Lands  donated 
to  townships  are  for  the  benefit  of  a  par- 
ticular township,  and  the  legislature  can- 
not divert  them,  or  authorise  the  govern- 
or to  partition  them  under  a  contract  for 
their  recovery.  If  such  authority  existed 
in  the  legislature,  the  costs  and  commis- 
sion for  the  recovery  of  school  landsshould 
be  equitably  divided  among  all  the  town- 
ships to  the  extent  of  the  benefits  secured. " 
His  further  contention  Is  that  the  terms  of 
the  contract,  in  so  far  as  they  appertain 
to  school  lands,  are  ultra  vires,  and  not 
covered  by  or  contemplated  In  the  stat- 
utes, and  are  therefore  void.  Relator's  an- 
fiwcr  to  this  proposition  is  that  the  lands 
in  question,  a  portion  of  which  he  claims, 
are  not  sixteenth  sections  in  place,  but  are 
lands  granted  by  the  (Jnited  States  gov- 
ernment to  the  state,  as  Indemnity,  for  the 
benefltof  the  Inhabitants  of  the  townships 
where  sixteenth  sections  are  wanting, 
or  deficient  for  any  cause,  and  that,  in  re- 
covering the  said  lands  from  the  Tjnited 
States,  his  fees  are  charged  In  pursuance  of 
the  statute  and  his  contract,  upon  them 
as  a  whole;  that  the  lands  recovered  are 
not  sixteenth  sections,  but  those  which 
have  been  selected  and  located  without 
any  reference  to  sixteenth  sections,  and 
which  were  granted  In  lieu  of  those  to 
which  certain  townships  were  entitled 
under  acts  of  congress  mal<lng  donations, 
and  not  secured  to  or  received  by  them. 
The  recovered  lands  do  not  belong  to  cer- 
tain townships  en  nomine,  but  to  the 
stjvte  In  trust  tor  school  purposes,  it  you 
will,  and  most  ultimately  be  sold  by  the 
state,  so  that  the  proceeds  thereof  may  be 
placed  to  the  credit  of  the  people  of  the  re- 
spective townships  entitled  to  participate 
therein.  Those  lands  were  surrendered  to 
the  state  by  the  land  department  of  the 
general  government,  as  a  matter  of  equity, 


tn  order  to  carry  out  In  good  faith  the 
provisions  of  the  donation,  which  had  not 
become  entirely  effectual,  because  of  con- 
flicting or  prior  entries  of  some  portion  of 
the  area  donated. 

An  examination  ot  the  register's  projet 
of  partition  discloses  thatthere  is  not  asin- 
gle  sixteenth  section  contained  in  it,  and  the 
testimony  otherwise  shows  that  the  relat- 
or's theory  is  true.  The  lands  recovered 
are  not  school  lands,  but,  as  described.  In- 
demnity lands  destined  to  school  pur- 
poses, the  legal  title  to  which  is  in  the 
state,  charged,  however,  by  the  terms  ot 
the  contract  and  the  statute  under  whlcli 
they  were  recovered,  with  the  compensa- 
tion fixed  In  behalf  ot  relator.  The  act  of 
1880  is  in  keeping  with  the  general  law, 
state  and  federal,  on  the  subject.  Section 
2951  of  the  Revised  Statutes  declares  that 
"theregisterot  the  state  land-offlce  is  re- 
quired to  ascertain  in  what  townships  in 
this  state  there  are  no  reservations  of 
school  sections,  by  reason  of  conflicting 
claims,  or  from  any  other  cause,  or  where 
the  reservation  Is  less  than  contemplated 
by  law ;  and  in  such  cases  it  is  made  his 
duty,  under  the  superintendence  ot  the 
governor,  to  apply  for,  and  as  soon  as 
possible  obtain,  a  location  ot  any  land  or 
part  of  land  In  lieu  thereof. "  Section  29SS 
provides  that  "  when  such  locations  can- 
not be  made,  If  deemed  more  advantageous 
to  the  state,  the  register,  with  the  assent 
ot  the  federal  govemmei^t.  Is  authorized 
to  issue  scrip  tor  sdc>i  lands,  which  scrip 
shall  not  be  sold  for  a  less  amount  than 
onedollar  and  twenty-flve  cents  per  acre. " 
These  sections  are  in  the  exact  language  of 
sections  8  and  9  of  Act  816  of  185,5,  "  regu- 
lating the  sale  of  Internal  Improvement 
and  school  lands."  From  these  provisions, 
it  clearly  appears  that  it  was,  at  the  time 
of  the  passage  of  that  act,  within  the  con- 
templation of  the  legislature  that  ther« 
were  many  townships  wherein  there  were 
deficiencies  in  school  reservations;  and 
hence  a  special  mandate  was  delegated  to 
the  register  of  the  land-offlce,  "under  the 
superintendence  of  the  governor,"  In  the 
premises.  While  it  is  true  that  the  act  ot 
1880  does  not  in  terms  mention  school 
lands  or  scbool  Indemnity  lands,  yet  we 
are  of  opinion  that  those  employed,  vis., 
"lands  situated  In  the  state  of  Louisiana, 
and  donated  by  several  acts  ot  congress  to 
the  state  for  divers  purposes,  some  of  which 
have  been  illegally  disposed  of  by  the  fed- 
eral government,  and  other  portions, 
though  listed  to  the  state,  have  been  Im- 
properly suspended  or  rejected  by  the  fed- 
eral government,  and  the  approval  to  the 
state  refused, "  etc.,  are  especially  distinct 
and  efllcacious  when  considered  in  the 
light  of  the  antecedent  statutes  on  the 
same  subject.  And,  when  taken  in  the 
light  of  history  and  the  evidence  in  the 
record,  the  principal  object  in  view  was, 
evidently,  the  recovery  of  those  Identical 
lands;  for  It  is  apparent  that,  notwith- 
standing the  requirements  of  the  actol 
lS55,no  recoveries  ot  consequence  had  been 
effectuated,  and  hence  the  necessity  for  the 
state  to  secure  the  assistance  which  was 
obtained. 

In  addition  to  these  considerations,  th« 
laws  of  congress  under  which  the  dona- 
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tlons  were  made  ftbe  acts  of  May  20, 1826, 
and  February  26, 1859)  specially  provided 
{or  Buch  indemnity,  and  are  the  lonnda^ 
tlon  of  the  state  laws  referred  to.  Those 
acts  were  by  the  rev-ltiioh  of  ttae'statntes 
merged  into  sectiuns  2275  and  2276  of  the 
United  States  Kevised  Statutes  In  Decem- 
ber, 1873,  which  repealed  all  antecedent 
laws  on  the  same  subject-matter.  We 
quote  section  2276.  It  is  as  follows,  rlx. : 
"Where settlements  with  a  view  to  pre- 
emption have  been  made  before  the  survey 
of  lands  in  the  field,  which  are  found  to 
have  been  made  on  sections  sixteen  or 
thirty-six,  those  sections  shall  be  subject 
to  the  pre-emption  claim  of  such  settlpr; 
and  if  they,  or  either  of  them,  have  been 
or  shall  be  reserved  or  pledged  for  the  use 
of  schools  or  coUej^es  in  the  state  or  terri- 
toi7  in  which  the  lands  He,  other  landx  of 
like  quantity  are  appropriated  in  lion  of 
such  as  may  be  patented  by  pre-emptors, 
and  other  lands  are  also  appropriated  to 
compensate  deficiencies  tor  school  purposes 
where  sections  sixteen  and  thirty-six  are 
fractional  in  qoantity,  or  when  one  or 
both  are  wanting  by  reason  of  the  town- 
ship being  fractional,  or  from  any  natural 
cause  whatever."  The  state  assumed 
control  of  the  school  lands  donated  under 
the  act  of  congress,  and  on  the  20tb  of  De- 
eeml>er,  1848,  the  general  assembly  enacted 
a  statute  "to  secure  the  location  of  school 
lands. "  To  that  law  the  act  of  1855  Is  a 
supplement,  an^  it  fixed  the  price  at  which 
school  lands  should  be  sold ;  the  authority 
for  their  sale  haviog  been  specially  dele- 
gated to  the  state  by  the  act  of  congress  of 
February  15, 1843.  See  5  St.  at  Large,  600. 
The  question  as  to  the  legal  destination 
of  the  title  to  school  indemnity  lands  has 
been  determined  by  this  court  in  several 
well-considered  opinions  of  recent  date. 
In  Board  v.  Ober,  32  La.  Ann.  418,  our  pred- 
ecessors disposed  of  the  whole  question 
to  oneshort  paragraph.  They  say:  "These 
lands  were  donated  by  congress  to  this 
Htate  for  public  school  purposes.  By  act 
of  February  15, 1843.  the  legislature  was 
authorized  by  congress  to  providefor  their 
sale,  and  the  conveyance  of  a  tee-simple  ti- 
tle to  the  purchaser;  and  the  manner  of 
sale  and  disposition  of  proceeds  was  pre- 
scribed by  our  legislative  acts  of  1865.  The 
state  is  a  trustee  of  the  lands,  or  of  the 
proce<^B  of  their  sale,  tor  the  use  of  the  lu- 
habltants  of  the  townships  wherein  they 
are  located."  This  statement  is  consonant 
with  that  announced  by  us  in  Bres  v. 
Louviere,  87  La.  Ann.  736,  in  which  we 
held:  "It  is  clear  that,  when  tlie  state 
sold  the  indemnity  warrant,  she  parted 
with  what  right,  title,  and  Interest  she 
had,  or  could  have  had,  In  and  to  any 
part  of  the  public  domain  to  which  she 
would  have  been  entitled  by  the  location 
of  the  warrant,  and  that,  when  the  loca- 
tion was  effected,  approved,  ratumed,  and 
acted  upon  by  the  delivery  of  the  patent 
by  the  governor,  the  divestiture  was  com- 
plete." It  was  so  held,  in  effect,  in  Mc- 
Castle  V.  Chaney,  28  La.  Ann.  720,  in  Brad- 
ley V.  Case,  8  Scam.  604,  (interpreting  simi- 
lar statutes,)  and  in  Cooper  v.  Roberts,  18 
How.  181.  In  this  last  case  the  supreme 
court  expressed  the  opinion  that  "the 
trusts  created  by  these  compacts  r^ate  to 


a  subject  certainly  of  universal  interest 
[and]  of  municipal  concern,  over  which 
the  power  of  the  state  is  plenary  and  ex- 
clusive. "  The  foregoing  is  deemed  perfect- 
ly conclusive  as  to  the  i^al  title  of  sach 
lands  being  in  the  state,  with  the  right  of 
sale,  and  of  making  perfect  and  complete 
titlestopurcha8ersfromher,and  the  right 
of  dedicating  the  proceeds  of  sale  to  the  In- 
habitants of  such  townships  as  mar  be  en- 
titled thereto. 

On  account  of  the  great  public  impoi^ 
tance  of  the  question  Involved,  and  the 
stress  laid  upon  it  in  the  argument  of  the 
attorney  general,  we  have  dealt  with  it  as 
m  Bova,  and  examined  it  most  carefully 
and  thoroughly;  and  our  conclusion  ia 
that  the  statute  is  broad  enough,  and  aaf- 
flcieutly  ample  in  terms,  to  authorize  the 
contract  in  this  respect  between  the  relat- 
or and  the  governor;  that  the  laws  of 
congress,  and  the  prior  statutes  of  the 
state,  authorized  the  n%overy  and  selec- 
tion ot  the  indemnity  school  lands;  that 
the  right  existed  in,  and  the  duty  was  im- 
posed upon,  the  state,  through  appropri- 
ate legislative  action,  to  make  sale  ot 
them,  and  dedicate  the  proceeds  to  school 
purposes;  and  that  the  authority  in  the 
legislature  to  confer  upon  the  governor 
the  power  to  convey  a  part  of  said  lands, 
when  recovered,  to  such  person  as  should 
aid  in  their  restoration  to  the  state,  is 
likewise  ample.  In  so  far  as  the  right  of 
relator  to  a  part  of  the  internal  improve- 
ment lands  recovered,  and  to  one  of  the 
two  indemnity  swamp-land  certificates, 
are  concerned,  there  is  nothing  said  by  the 
attorney  general;  and  it  must  turn  upon 
the  theory  that  the  governor  is  wholly 
without  authority  in  the  premises  to  stand 
in  judgment  for  the  state,  or  at  least  un- 
til additional  legislative  action  is  bad  in 
the  premises. 

4.  Recurring  to  the  answer  of  the  re- 
spondents, we  observe  that  seeming  stress 
is  laid  by  the  attorney  general  upon  tJie 
alleged  want  of  authority  on  the  part  of 
the  governor,  as  well  as  of  the  register  of 
the  state  land-offlce,  to  stand  in  judgment 
for  the  state.  This  we  consider  a  miscon- 
ception of  the  issues  involved  in  this  case. 
In  no  proper  sense  is  the  state  a  party  to 
this  suit.andno  judgment  or  relief  la  asked 
tor  against  her  -  tor,  if  such  were  tne  case, 
this  proceeding  would  have  to  go  out  ot 
court  Immediately, for  it  is  a  famlliarprln- 
ciple"that  the  sovereign  cannot  be  sued  In 
his  own  courts  without  his  consent," 
(State  V.  Burke.  84  La.  Ann.  548;  iStatev. 
Lazarus,  40  La.  Ann.  868,  6  South.  Rep. 
289;  Louisianav.  Jumel,107U.S.T28,  2Sap. 
Ct.  Rep  128,)  and  no  such  consent  is  averred 
in  this  case.  In  our  conception,  this  is  a 
suit  or  proceeding,  by  way  ot  tiieextraorw 
dinary  remedy  ot  ai»Ddajnm,  tak«i  on  the 
part  ot  a  private  citis«i  against  the  chief 
executive  officer  ot  the  state  govemmoit, 
and  against  one  ot  the  subordinate  ofllcera 
ot  that  department,  for  the  purpose  ot  ob- 
taining specific  relief  by  coercing  IJiem  to 
carry  out  and  complete  a  contract  in  the 
ordinary  form  which  he  bad  entered  into 
with  the  predecessor  of  tke  respondent 
governor,  upon  the  completion  and  folflil- 
ment  of  which,  said  citizen,  as  rtiator,  haa 
large   and  valuable  interests  depending. 
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and  In  the  pertomance  of  wblcta  a  specific 
doty  Ib  Imposed  upon  the  governor  by 
a  special  act  oftbeleglnlature,  and  wherein 
be  was  wholly  without  discretion.  The 
denial  of  right  on  the  part  of  the  governor 
and  on  the  part  uf  the  register  rests  npon 
Ulce  grounds,  and  involves  like  principles  of 
law,  becanse  they  are  both  executive  offi- 
cers of  the  state  government;  and,  while 
there  is  no  specific  denial  of  the  Jnrisdio- 
tlon  of  this  court  to  pass  upon  and  decide 
the  question  thus  raised,  yet  there  are 
averments  to  the  effect  that  the  duties  im- 
posod  npon  them,  if  any,  come  clearly 
within  the  definition  of  executive  acts 
which,  so  far  aa  they  devolve  npon  the 
governor,  are  within  the  exercise  of  his 
discretion,  and  therefore  their  perform- 
ance cannot  be  coerced  by  taaadamus. 

Preliminary  to  the  discussiun  of  this 
qnestion,  we  will  say  that  we  regard  the 
act  In  question  as  sufficiently  complete 
and  concise  to  cover  the  case  in  hand.  We 
cannot  discover  any  necessity  fur  addi- 
tional legislation  In  order  to  the  complete 
execution  of  the  relator's  contract,  at  least 
■o  far  as  the  register  is  concerned ;  and  If, 
Indeed,  the  same  is  ultra  vires  on  the  part 
of  the  legislature,  (though  we  do  not  think 
It  Is,)  from  what  source  could  the  vires 
be  obtained,  if  not  from  the  cong^ress?  In 
■o  far  an  the  performance  on  the  part  of 
the  relator  of  all  the  requisites  antecedent 
and  necessary  to  entitle  him  to  compensa- 
tion under  his  contract  is  concerned, 
there  is  complete  proof  in  the  record,  and 
it  consists  in  anadmiseion''that  the  landH 
described  in  theadvertlsement  embrace  the 
school  indemnity  lands  and  the  internal  Im- 
provement lands  recovered. "  Those  lands 
were  doubtless  patented  to  the  state,  and 
the  register  of  the  state  land-office  is  in  pos- 
session of  them.  After  their  surrender 
into  the  power  and  possession  of  the  reg- 
ister, no  further  or  other  duty  was  im- 
posed upon  the  register  than  merely  to 
gartltlon  or  allot  the  recovered  lands  as 
e  proposed  to  do,  and  no  other  or  fur- 
ther duty  devolved  npon  the  governor 
than  that  of  signing  and  delivering  pat- 
ents to  the  relator  for  the  portion  of  said 
lands  to  which  he  was  entitled,  as  he  is  re- 
quested to  do.  In  their  answers  there  is  no 
charge  of  illegality  in  relator's  contract, 
or  want  ol  due  compliance  on  his  part 
with  all  of  its  terms.  Neither  is  there  any 
charge  of  unconstitutionality  of  the  law 
nnder  which  it  was  made.  Therefore,  nei- 
ther of  the  respondents  are  called  upon  to 
examineand  pass  upon  thiscontractln  any 
way,  or  in  any  way  to  pass  upon  the  law. 
Meither  of  them  are  required  or  are 
charged  with  the  duty  of  examining  into 
the  services  of  the  relator  in  the  premises, 
or  of  determining  whether  they  are  within 
the  contract  and  the  law,  and  of  approv- 
ing the  same.  The  law  directed  the  gov- 
ernor to  do  a  certain  specific  thing,  viz., 
"to  take  the  necessary  steps  to  institute 
proceedings,  to  employ  counsel,  and  to 
make  the  necessary  agreement  or  agree- 
ments to  recover  for  the  state"  certain 
lands.  To  this  end,  he  was  authorized  to 
make  an "  allowance  •  •  •  out  of  the 
lands,  money,  or  scrip  that  may  be  recov- 
ered, "  to  the  attorney  employed.  In  the 
contract  the  allowance  was  fixed  at  "flft^ 


per  centam  of  the  lands,,  money,  or  scrip 
recovered. "  The  contract  stipulates  that 
this  allowance  is  to  be  paid  as  provided 
in  Act  28  of  1880,  and  it  provides  that  the 
governor  is  especially  authorized  to  make 
all  agreements  and  contracts  necessary 
to  carry  out  its  provisions. 

While  the  qnestion  of  inaadHiaas  going 
to  the  governor  has  been  practically  elim- 
inated from  the  case,  the  relator's  right  to 
the  writ  as  against  the  register  is  still  in- 
sisted npon ;  and,  as  there  are  duties 
which  are  specifically  imposed  upon  him 
by  law  in  the  premises,  we  must  ascertain 
whether  or  not  they  are  ministerial. 
Neither  the  general  provisions  of  law,  nor 
those  of  the  particular  statute  in  ques- 
tion, confer  tiie  power,  or  make  it  the 
specific  ministerial  dnty  of  the  register,  to 
sign  patents  to  lands.  The  law  has  im- 
posed that  duty  on  the  governor.  Rev. 
St.  §1  2920,  2988 ;  section  2,  Act  816  of  1SI» 
We  do  not  understand  this  to  be  a  pro- 
ceeding to  enforce  by  mandamus  an  ordi- 
nary contractual  obligation.  For  that 
gurpose  the  writ  could  not  lie.  State  ▼. 
allroad  Co.,  87  La.  Ann.  689.  The  rights 
which  relator  seeks  to  enforce  fiow  out  of 
Act  23  of  1880,  by  the  terms  of  which  the 
governor  was  selected  aa  the  mandatory 
of  the  legislature  to  carry  its  will  into  effect. ' 
Without  legislative  authority,  he  woald 
have  been  absolutely  powerless  to  enterin< 
to  any  contract  in  the  premises  with  re- 
lator, or  with  any  oneelse.  In  stipulating 
with  rdator.the  governor  was  merely  the 
agent  of  the  general  assembly  as  the  con- 
tracting  party,  and  in  whose  stead  it 
could,  with  equal  propriety,  have  selected 
any  other  peraon.  Hence  the  relief  herein 
prayed  for  is  simply  the  execution  of  the 
legislative  will,  and  for  which,  in  respect 
to  the  register  of  the  state  land-otficet 
mandamus  Is  an  appropriate  remedy;  for 
it  is  dementary  that  he  is  charged  with 
the  performance  of  all  duties  which  pre- 
cede and  are  prerequisite  to  the  sale  of 
public  lands,  and  the  issuance  of  patents 
therefor.  The  general  law  of  the  state 
Imposes  on  the  register  the  specific  dnty  of 
ascertaining  in  what  particniar  townships 
there  were  no  reservations,  or  In  which 
there  were  deficiencies,  and,  "under  the 
superintendence  of  the  governor, "  to  ap- 
ply for  and  secure  the  location  of  other 
lands  in  their  stead.  Rev.  St.  §  2951.  Act 
28  of  1880  charges  that  ofl^cer  with  the 
duty  of  Issuing  scrip  or  certificates  to  such 
person  as  may  be  employed  by  the  govern- 
or In  pursuance  of  its  provisions  for  the 
amount  of  his  compensation  when  lands 
are  recovered  in  kind.  Inasmnch  as  the 
relator  has  obtained  from  the  land  de- 
partment of  the  general  government  pat- 
ents to  the  state  for  the  whole  of  the  lands 
in  question,  and  under  the  very  letter  of 
his  contract  be  is  entitled  to  half,  no 
argument  is  necessary  to  show  that  it 
was  the  register's  duty,  plain  and  minis- 
terial, to  prepare  all  the  data,  and  per- 
form all  the  acts  incident  and  prerequisite 
to  the  issuance  of  patents  therefor,  as 
the  evidence  of  relator's  right  is  perfect 
and  complete;  and  to  that  end  and  effect 
his  right  to  a  mandamus  is  also  complete. 

Whatever  uncertainty  of  opinion   may 
have  at  one  time  existed  on  the  subject. 
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It  Is  now  a  settled  principle  that  a  peiv 
emptory  mand»mua  will  go  to  state  offi- 
cers, such  as  aadltor,  treasurer,  and  regis- 
ter of  state  land-office,  for  the  purpose  of 
coercing  performance  of  purely  ministerial 
duties  devolving  on  sucli  officers  by  law. 
In  State  t.  Jumel,  80  Ia.  Ann.  861,  our 
predecessors  said  on  the  subject:  "The 
state  is  a  sovereign,  and  cannot  be  sued 
by  her  citizens  in  her  own  courts  without 
ber  permission ;  but  a  civil  proceeding  by 
which  one  officer  of  the  state  seeks  to  com- 
pel another  officer  of  the  same  state  toper- 
form  a  ministerial  duty  is  not,  in  the  proper 
sense  of  the  words,  a  suit  against  the 
■tate.  Nothing  is  more  common  than  for 
a  party  who  has  a  claim  against  the 
state,  whether  for  salary  as  an  officer,  or 
for  money  due  on  other  account,  to 
have  bis  right  to  payment  adjudicated 
through  and  by  means  of  a  mandamua 
against  the  auditing  officer.  It  is  recog- 
nised by  DM  continually  as  a  legitimate 
mode  of  ascertaining  what  are  the  rights  of 
persons  who  have,  or  who  prefer,  claims 
against  the  stats. "  In  State  v.  Burke,  S3 
La.  Ann.  969,  we  said  that,  "while  fully 
recognicing  the  independence,  and  all  the 
rights,  of  the  co-ordinate  branches  of  the 
government,  it  is  only  necessary  to  say 
that  It  is  the  province  and  duty  of  the 
Jadlciary,  whenever  the  question  is  prop- 
erly brought  before  it  In  Judicial  proceed- 
ings, to  decide  whether  duties  sought  to 
be  enforced  at  the  hands  of  officers  are  or 
are  not  ministerial,  and  that  It  Is  of  the 
essence  of  the  Judiciary  to  adjudge  such 
questions, "  etc.  In  keeping  with  this  rec- 
ognised prindple,  we  made  WAndamns 
peremptory  in  State  v.  Steele,  87  La.  Ann. 
868.  Our  predecessors  did  likewise  In  State 
r.  ainton,  28  La.  Ann.  47,  and  In  State  ▼. 
Clinton,  Id.  72.  Those  dedslons  are  Im 
line  with  those  pronounced  in  Marbury  t. 
Madison,  1  Cranch,  137 ;  Kendall  v.  U.  S., 
12  Pet.  608;  and  Board  v.  McComb,  92  n. 
8.  641.  Indeed  the  attorney  general  has 
made  no  question  as  to  our  authority  in 
this  respect.  The  district  Judgeentertalned 
this  view,  and  made  the  mandamaB  per- 
emptory as  to  the  register,  and  we  think 
correctly. 
Judgment  affirmed. 

MoEnbrt.  J.,  recuses  himself  on  account 
of  relationship  to  the  relator. 

(42  La.  Ann.  6<6)  ~'~~ 

Statk  ex  rel.  Mower  v.  Judqes  or  tbs 

COUBT  OF  APPBAU. 

(Supreme  Court  of  LoitisUma.    May  B,  1890. 
«  La.  Ann.) 

PimOBT  ACTIOH8--JUBin>I0TIOX. 

1.  Wbera  a  party  brings  a  petitory  action,  and 
the  defendant  answers,  claimlnR  less  Und  than  de- 
manded in  the  petition,  but  Is  the  possessor  of  the 
Whole  tract  described  Id  platntUTs  petition,  the 
controversy  cannot,  for  the  purpose  of  Jurisdiction, 
be  restricted  to  the  land  claimM  by  the  defendant, 

a.  A  defendant,  by  acknowledging  a  part  of  a 
denuuid  against  him,  cannot  defeat  the  jnriadiotlon 
«f  the  oourt  as  to  the  entire  demand. 
{SyUatnu  by  the  Court.) 

Application  for  maodamna. 
w.  R.  JUcbardaon  and  Wiae,  Hnndaa  Jt 
Stubbs.  lor  relator. 


MoEnekt,  J.  This  is  a  mant/amoA  pro- 
ceeding to  compel  the  court  of  appeals  of 
the  first  clrcnlttotake  Jurisdiction.  From 
a  judgment  rendered  against  relator  by 
the  district  court  of  Bienville  parish,  the 
plaintiff  and  relator  appealed  to  the  court 
of  appeals  of  the  first  circuit.  The  de- 
fendant filed  a  motion  to  dismiss  the  ap- 
peal, as  the  appellate  court  was  without 
Jurisdiction  ratlone  materia.  The  motion 
was  sustained,  and  the  appeal  was  dis- 
missed. We  are  asked  to  compel  thecourt 
of  appeals  to  take  jurisdiction  of  the  case. 

The  relator  and  plaintiff  Instituted  a  pet- 
itory action  against  the  defendant,  claim- 
ing title  to  property  valued  at  f  1,200,  and 
for  timber  destroyed  on  the  land  by  de- 
fendant valued  at  fSOO,  and  rent  for  two 
years,  f400,  amounting  to  f  2,100.  The  de- 
fendant answered,  pleading  a  "general 
denial  to  all  of  the  allegations  contained 
In  plaintiff's  petition,  except  that  be  is  In 
possession  of  the  land  described  therein. " 
He  sets  up  title  in  the  United  States  gov- 
ernment or  the  state  of  Louisiana.  He 
filed  an  amended  answer.  In  which  he 
adopted  all  the  allegations  contained  In 
his  original  answer.  In  his  amended  an- 
swer he  alleges  that  he  moved  upon  the 
land  described  in  the  petition  tor  the  pur- 

f>ose  of  homesteading  160  acres.  The  re- 
ator  contends  that  by  filing  this  amended 
swer  the  controversy  was  narrowed 
down  to  the  title  to  the  160  acres,  which 
would  bring  the  amount  down  to  less  than 
$2,000,  the  upper  limit  of  the  Jurisdiction 
of  the  court  of  appeals. 

On  the  face  of  the  petition  the  amount 
of  plaintiff's  demand  exceeds  $2,000.  For 
this  amount  the  defendant  was  sued. 
The  defendant,  by  claiming  lees,  cannot 
reduce  the  amount  so  as  to  give  Jurisdic- 
tion. The  plaintiff  relinquished  no  part 
of  his  demand. 

The  defendant  was  In  possession  of  the 
land.  This  he  admits  In  the  original  and 
amended  answers.  He  was  In  possession 
of  the  whole  tract  sued  for.  The  plaintiff 
was  compelled  to  sue  him  as  the  possessor. 
He  did  not  surrender  any  part  of  the  land 
to  plaintiff;  and  as  to  the  defendant,  re- 
gardless as  to  true  ownership,  the  acUon 
must  be  prosecuted  against  him  while  he 
is  the  possessor  of  the  propratgr.  Code 
Prac.  art.  43. 

It  Is  therefore  ordered  that  the  mamto- 
moa  be  refused,  at  relator's  cost. 


(42  lA.  Ana.  ni) 
CK>DwiN  T.  Neubtadt. 

(Supreme  Court  of  Louisiana.    April  SL  IMO. 
42  La.  Ann.) 

FxitDsoimr  CoNvar AKCKs— PLB^nnre— KvissHa 

— ISTBRBOOATOBIXS. 

1.  Tile  anthenttoact  is  fall  proof  betweoi  the 
parties  thereto;  and,  in  absence  of  fraud,  error, 
violence,  or  other  matter  affectiag  tJie  oonaanv 
the  parties  to  such  acts  can  only  assail  their  valid- 
ity and  reality  in  two  modes,  vis. :  (1)  By  a  counter 
letter;  (2)  by  the  answers  of  his  adversary  to  ia- 
terrogatories  on  facts  and  articles. 

2.  When  the  plaintiff,  having  no  oonnter-Iefe- 
ter,  proceeds  in  limine  to  probe  the  oonsdenoe  at 
the  defendant  by  evoking  bit  answers  to  interrog- 
atories, such  answers  stand  as  purt  of  the  pleua- 
ings ;  and,  if  tbey  are  destructive  of  plaintHTs  ■» 
Uoo,  an  exception  of  no  cause  of  action  will  lie. 
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8.  Though  answerB  to  Interrogatories  on  facta 
and  articles  may  generallj  be  contradicted,  yet, 
when  evoked  in  such  a  case,  as  a  substitute  for  a 
connter-letter,  to  prove  what  could  otherwise  be 
proved  by  nothing  but  a  countei^letter,  such  an- 
swers cannot  be  contradicted  by  anything  but  a 
oonnter-letter. 

4.  Flaintiif,  having  no  counter-letter,  Is  bound 
to  stand  either  on  the  authentic  act  or  on  defend- 
ant's answers;  and,  either  of  these  being  destruo- 
Uve  of  her  action,  it  is  to  the  interest  of  both  par- 
ties that  the  litigation  should  be  terminated  at 
onoe,  without  useless  costs  and  delays. 
{SyUainu  by  the  Court.) 

James  C.  MoIbb,  tor  appellj,nt.  H.E. 
Upton  and  R.  U.  Lee,  for  appellee. 

Fennbb,  J.  Appeal  from  the  ciril  dis- 
trict court  (or  the  parish  ol  Orleans.  The 
plaintiS  snesto  recover  title  to  certain  Im- 
movable property,  which  bad  been  con- 
veyed by  her  by  an  aathentlc  act  of  sale 
to  defendant,  on  the  ground  that  said  sale 
was  a  simulation  executed  for  the  purpose 
of  protecting  the  property  from  seizure 
under  a  Judgment  which  mlgbt  be  rendered 
against  her  in  a  suit  then  pending.  No 
fraud,  error,  violence,  or  other  matter 
affecting  the  validity  of  plaintiU's  consent 
to  the  authentic  act  of  sale,  is  alleged ; 
nor  does  she  pretend  the  t  she  has,  or  that 
there  exists  or  ever  existed,  any  counter- 
letter.  Plain  tltr  attached  to  her  petition 
Interrogatories  on  facts  and  articles  ad- 
dressed to  defendant,  and  designed  to 
probe  bis  conscience  as  to  the  truth  of  the 
facts  alleged.  Defendant  answered,  set- 
ting up  an  entirely  different  state  of  facts 
from  that  propounded  by  plaintilf ,  deny- 
ing the  simulation  of  the  transfer,  and 
averring  that  it  was  a  real  transaction  in- 
tended to  secnrethe  /e^tbne  of  defendant's 
wife  as  forced  heir  of  her  father,  and  with 
the  understanding  that  he  (defendant) 
was  ultimately  either  to  convey  the  prop- 
erty to  his  said  wife,  or  to  sell  it  and  de- 
vote the  proceeds  to  her  benefit.  After 
the  filing  of  these  answers,  defendant  filed 
three  exceptions,  vis. :  (1)  That  the  peti- 
tion discloses  no  legal  cause  of  action ;  (2) 
that  the  action  cannot  be  maintained,  be- 
cause based  on  considerations  illegal,  im- 
moral, and  contrary  to  public  policy :  (3) 
that  the  action  seeks  to  enforce  an  obliga- 
tion founded  on  a  false  and  unlawful 
cause.  After  trial  of  these  exceptions,  the 
judge  a  QUO  rendered  judgment  maintain- 
ing the  exception  of  "no  cause  of  action," 
from  which  this  appeal  is  taken. 

Although  the  judgment  on  its  face  pur- 
ports to  maintain  only  the  first  of  the  ex- 
ceptions above  stated.  It  is  treated  here  as 
maintaining  all  of  the  exceptions,  and 
counsel  on  both  sides  devote  their  discus- 
Blon  mainly  to  the  question  whether  or 
not  plalntiB  should  be  sent  out  of  conrt 
because  the  cansn  of  action  set  forth  in  her 
petition  discloses  a  fraudulent  and  immor- 
al transaction,  the  purpose  of  which  was 
to  defeat  her  creditors,  and  subject  to  the 
rale  that  "courts  of  justice  will  not  aid 
parties  to  enforce,  or  relieve  them  from 
the  effects  of,  contracts  made  in  violation 
of  law. "  Under  the  view  we  take  of  the 
case,  we  do  not  find  it  necessary  to  decide 
this  question. 

The  plaintiff  makes  part  of  her  petition 
the  authentic  act  of  sale  which  she  seeks 


to  contradict  and  destroy.  The  Code  de- 
clares that  "the  authentic  act  is  full  proof 
of  the  agreement  contained  in  it  against 
the  contracting  parties  and  their  heirs  or 
assigns,  unless  It  be  declared  and  proved  a 
forgery."  Eev.  Civil  Code,  2236.  It  is 
horn-book  law  In  our  jurisprudence  that 
the  verity  and  reality  of  authentic  sales 
can  be  assailed  by  the  parties  thereto  only 
In  two  ways,  vli.:  (1)  By  means  of  a 
connter-letter;  (2)  by  the  answers  of  the 
other  party  to  interrogatories  on  facta 
and  articles.  Forest  v.  Shores,  11  La. 
418;  Hewlett  v.  Henderson,  0  Rob.  (La.) 
879;  Succession  of  Thomas,  12  Rob.  (La.) 
216;  Semere  v.  Semere,  10  La.  Ann.  704; 
Tesson  v.  Gusman,  27  La.  Ann.  266;  New- 
man V.  Shelly,  86  La.  Ann.  100;  Crozier 
T.  Ragan,  88  La.  Ann.  164.  The  same  au- 
thorities show  that  the  answers  of  a  party 
to  Interrogatories  stand  in  lieu,  and  as 
the  equivalent,  of  a  counter-letter,  and  are 
received  on  the  same  principle.  See,  par- 
ticularly,  86  La.  Ann.  100;  10  La.  Ann.  704; 
and  0  Rob.  (La.)  879,  supra.  Such  an- 
swers, when  made,  stand  as  part  of  the 
pleadings.    Same  cases  last  quoted. 

Although  answers  to  interrogatories  on 
facts  and  articles  are  generally  subject  to 
contradiction,  yet,  when  they  are  resorted 
to  for  the  purpose  of  supplying  the  place 
of  a  counter-letter,  and  to  make  proof 
which  nothing  else  but  a  counter-letter 
could  make,  they  are  evidently  not  subject 
to  contradiction,  otherwise,  at  lea«t,  than 
by  a  counter-letter.  This  principle  lis  sub- 
stantially announced  in  Semere  v.  Semere, 
10  La.  Ann.  704,  and  is  an  evident  corol- 
lary of  the  reasons  on  which  such  answers 
are  admitted. 

Now,  in  the  case  at  bar,  it  is  conceded 
that  there  exists  no  counter-letter.  Plain- 
tiff, to  supply  its  absence,  appealed  to  the 
conscience  of  her  adversary;  and  his  an- 
swers stood  in  the  record  as  part  of  the 
pleadings  at  the  time  when  the  exception 
of  no  cause  of  action  was  filed.  The  case 
stands  precisely  as  if  plaintiff  had  attached 
to  her  petition  a  counter-lettertothe  same 
effect  as  the  answers  of  defendant.  It  is 
obvious  that  il  the  latter  had  been  the 
case  the  exception  of  no  cause  of  action 
would  have' been  good,  because  the  coun- 
ter-letter so  alleged  would  have  been  to- 
tally inconsistent  with  the  relief  sought  in 
the  action,  and  destructive  of  it.  So  the 
answers  of  defendant  evoked  by  her,  and 
standing  as  part  of  the  pleadings,  must  be 
given  the  same  effect.  They  destroy  her 
cause  of  action,  and  throw  her  out  of 
court.  It  is  for  the  interest  of  plaintiff 
that  the  litigation  In  Its  present  shape 
should  be  terminated,  since  it  can  have 
but  one  result.  Unless  plaintiff  has  a 
counter-letter,  which  is  not  pretended,  she 
must  stand  either  on  the  authentic  act  or 
on  the  answers  of  defendant;  and  either 
of  them  is  fatal  to  her  action.  Had  plain- 
tiff. In  her  petition, simplypropounded  the 
simulation  of  the  authentic  act,  without 
declaring  on  any  counter-letter,  and  with- 
out appealing  to  the  conscience  of  her  ad- 
versary, the  exception  here  raised  would 
have  found  Its  place  under  objections  to 
testimony.  But  when  the  plalntiS  de- 
clares on  a  counter-letter,  or  when,  as  in 
this  case,  having  none,  she  reaorta  to  In* 
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terrogatorles  to  defendant,  the  answers 
to  which  are  given,  the  counter-letter  or 
the  answers  form  part  of  the  pleadings ; 
and.  If  they  are  destructive  of  the  cause  of 
action,  an  exception  to  that  effect  proper- 
ly lies  In  limine. 
Judgment  affirmed. 

(43  La.  Ann.  718)  "^~~ 

BcHMrrr  r.  Rabassb.    Ouinault  r.  Samk. 
Tbapaonisb  v.  Samk.    Bbbba  v.  Samk. 

(aupreme  Court  of  Louisiana.    Mardh  17, 1890. 
is  La.  Ann.) 

Avraiir-DniassAir— Wjlbt  or  Cttatiox— Wattzb. 

OK  MOTION  TO  DISMISS. 

1.  In  oases  of  appeal  taken  by  petition  not 
filed  in  open  court,  in  presence  of  adverse  party, 
citation  is  essential. 

3.  Tlie  law  requires  appellant  to  famish  tbe 
necessary  stamps  for  the  citation  of  appeal,  and 
when,  owing  to  bis  failure  so  to  do,  the  citations 
■re  not  issued  and  served,  this  is  imputable  to  his 
fault 

8.  Want  of  citation  imputable  to  appellant's 
Italt  entails  oismlssal  of  appeal. 

4.  Appearance  of  appellee  in  lower  court  to 
nrge  dismissal  of  appeal  before  tbe  return-day 
thereof  does  not  operate  a  waiver  of  citation: 

6.  Hie  law  requires  the  apoelleesin  this  court 
to  file  all  their  grounds  for  aismissal  of  appeal 
within  three  days.  Hence,  provided  they  plead 
want  of  citation  as  the  first  ground,  it  wlU  not  be 
waived  by  the  subsequent  addition  of  other 
grounds. 

OR  BIHXAXniS. 

1.  An  appellee  lias  a  right  to  urge  In  a  motion 
to  dismiss  want  of  citation  and  other  grounds. 
All  the  grounda  in  the  same  appearance  must  l>e 
considered  as  urged  in  the  same  alternative. 

2.  By  relying  on  the  grounds  supplementary 
to  that  of  want  of  citation  the  appellee  does  not 
waive  the  first  ground  of  such  want. 

8.  Were  he  required  to  urge  want  of  citation 
alone,  and  remitted  to  the  other  grounds  in  case 
of  the  overruling  of  the  first  ground,  he  might 
come  too  late  afterwards. 
(SyUabus  by  the  Court.) 

Appeal  from  clrll  district  court,  parish 
of  Orleans ;  Kmo,  Judge. 

C/i&sr.I/0{7Qiie,torappellant.  A.J.  ViHere, 
W.  E.Murpby,and  Omer  Vlllere,  for  appel- 
lee. 

MOTION  TO  DISMISS. 

Fbnnkr,  J.  The  motion  Is  baaed  on 
three  grounds,  of  which  the  first  la  that 
by  the  fault  of  appellant  appellees  were 
not  cited.  The  appeal  was  not  by  motion 
In  open  court,  but  by  petition,  and,  under 
the  plain  terms  of  the  Code  of  Practice, 
citation  was  necessary.  Appellant's  con- 
tention—that the  concluding  sentence  of 
article  674,  Code  Prac.,  which  says,  "In 
such  case  no  citation  of  appeal  or  other 
notice  shall  be  necessary,"  applies  as  well 
to  appeals  by  petition  as  to  those  by  mo- 
tion In  open  court,  provided  the  petition 
be  filed  at  the  same  term  with  the  judg- 
ment—has no  merit.  The  article  has  been 
too  often  construed  In  a  contrary  sense  to 
leave  such  question  open.  The  failure  to 
dte  the  appellees  is  stated  in  the  clerk's 
certificate  to  be  due  to  appellant's  failure 
to  furnish  the  necessary  stamps  therefor. 
The  law  requires  such  stamps,  and  made 
It  the  duty  of  appellant  to  furnish  them. 
The  absence  of  citation  is  therefore  clearly 
Imputable  to  bis  fault.  It  is  elementary 
that  when,  by  appellant's  fault,  the  ap- 


pellees have  not  been  dted,  the  appeal 
must  be  dismissed.  Appellant  claims  a 
waiver  of  this  exception  by  two  causes: 
(I)  That  in  the  lower  court,  before  the  re- 
turn-day  of  the  appeal,  appellees  appeared 
In  the  lower  court,  and  moved  the  dismis- 
sal of  the  appeal  on  grounds  cognizable 
there.  As  this  took  place  before  the  time 
for  service  of  citation  had  expired,  and  be- 
fore the  appellees  knew  that  there  would 
be  a  failure  to  cite,  it  is  clear  it  cannot  op- 
erate any  such  waiver.  (2)  That  In  the 
motion  to  disuiiss  he  embodied  other 
grounds  than  that  of  want  of  cltatlun. 
The  first  ground  urged  Is  the  want  of  cita- 
tion, and  the  other  grounds  stated  follow. 
The  rule  that  appearance  for  any  other 
purpose  than  to  except  to  want  of  cita- 
tion is.  In  ordinary  suits,  a  waiver  of  the 
latter  defect,  cannot  apply  in  this  case. 
The  law  required  the  appellee  to  file  all 
their  grounds  for  dismissal  within  the  lim- 
ited delay  of  three  days.  He  could  not, 
as  in  ordinary  suits,  stand  on  the  plea 
of  want  of  citation,  and  abide  its  deter- 
mination before  filing  other  pleas.  Any 
grounds  which  they  failed  to  file  within 
the  three  days  were  Irrevocably  aban- 
doned. The  law  imposed  no  such  penalty 
upon  the  exercise  of  their  right  to  urge  the 
absence  of  citation.  It  only  required  that 
they  should  urge  such  exceptlim  first,  and 
In  advance  of  any  other.  They  have  the 
right  to  have  it  decided,  and,  if  overruled, 
then  to  have  other  grounds  passed  upon. 
As  we  conclude  that  the  want  of  citation 
is  sufficient  grounds  for  dismissing  the  ap- 
peal, the  other  grounds  pass  out  of  view. 
Appeal  dismissed. 

ON  PETITION  FOB  BEHBARINO. 

Bermttdkz,  C.  J.  The  grounds  on  which 
the  appelleefl  moved  to  dismisa  the  appeal 
were  logically  set  forth, — wantof  citation, 
insufficiency  In  amount  of  the  bond,  etc. 
They  were  cnnsidered  as  urged  in  the  al- 
ternative. The  appellees  had  to  object  to 
the  want  of  citation,  at  the  very  thresh- 
old, before  resorting  to  any  otiier  means. 
Had  this  not  been  done,  but  had  the  other 
grounds  been  presented  alone,  they  could 
not  havesubsequentlyobjected  to  want  of 
citation,  which  would  have  had  to  be  con- 
sidered as  waived.  The  appeal  was  dis- 
mlssable  on  the  first  gronnd,  and  if  it  was 
not  valid,  it  might  have  been  for  those 
next  stated.  Obviously  the  court  was 
called  on  to  pass  upon  the  grounds  in  the 
order  in  which  they  were  preferred.  As 
the  court  deemed  that  the  appellees  had 
not  been  cited  by  the  fault  of  the  appel- 
lant, it  became  unnecessary  to  inquire  into 
the  other  objections,  which  could  have 
been  examined  only  had  the  first  ground 
been  found  untenable.  The  appellees  were 
not  bound  to  urge  the  want  uf  citation 
alone,  and  reserve  the  other  objections  for 
another  appearance.  There  are  some 
grounds  which  must  be  set  forth  within 
a  certain  delay  after  the  return-day,  and 
which,  if  not  then  filed,  could  not  att«> 
wards  be  entertained  aa  coming  too  late. 
The  appellees  could  have  urged,  as  they 
have  done,  the  want  of  citation  at  first, 
and  next  eventually  eert&tim,  and  in  tbc 
alternative  the  other  grounds  of  dismissal 
in  the  same  first  appearance.    Thi«  they 
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dirt  onslstently.  We  have  not  been  shown 
in  what  respect  the  prerlous  decree  1b  er- 
roneouB.    Rehearing  ret  used. 


(W  AJa.  ns) 

Rat  7.  .Tacebon  et  aJ. 
(.Su/preme  Court  of  Alabama.    Ifay  1,  ISOO.') 

ASStTHPtlT— BTIDKNCa  —  POS8BS8IOX  OV  PbRSON- 

1.  The  plaintiS  having  given  her  father  money 
which  three  years^before  she  received  from  him, 
and  the  circumstances  tending  strongly  to  show 
that  it  was  put  in  her  hands  for  safe-keeping,  it  is 
not  material  error  to  charge,  in  an  action  against  the 
father's  estate  for  money  lent,  that  the  plaintUPs 
possession  does  not  raise  the  presamption  of  own- 
ership. 

8.  Declarations  made  by  one  in  poeseaslon,  as 
to  bow  he  acquired  title,  are  not  admissible  in  its 
support. 

Appeal  front  circuit  conrt,  Lauderdale 
county;  H.  C.  Speake,  Judge. 

J.  B.  Moore,  for  appellant.  Simpson  & 
Jones,  for  appellees. 

Stone,  0.  J.  This  action  was  brought 
by  the  appellant  against  the  appellees,  as 
administrators,  and  sought  the  recovery 
of  f  1,250.  whirb.in  the  original  complaint, 
was  alleged  to  have  been  loaned  to  the  de- 
fendants' intestate.  The  amendment  to 
the  complaint  nonnted  on  the  common 
counts.  The  defendants  pleaded  the  gen- 
eral issue  and  the  statnte  of  limitations  of 
three  years.  On  the  trial  of  the  case,  there 
was  but  one  witness  examined,  and  this 
witnebs  was  the  husband  of  the  plaintiff. 
The  evidence,  as  thus  brought  out,  showed 
that  the  defendants'  intestate,  who  had 
been  twice  married,  was  the  father  of  the 
plaintiff,  she  belngacbild  by  his  first  wife; 
that  on  the  15th  October,  1882,  A.  E.  Jack- 
son, the  Intestate,  came  to  the  bouse  of 
witaess,  and  the  plaintiff,  who  was  sick  in 
bed,  directed  witness  to  let  said  A.  E. 
Jackson  have  the  "money  that  was  in  a 
bag  in  her  trunk,"  which  amounted  to 
fl,2S<);  that  witness  delivered  the  money 
to  said  A.  £.  Jackson,  who  left  without 
giving  his  note  for  the  same,  or  giving  any 
receipt  therefor;  that  he  never  gave  any 
note  or  receipt  for  said  money,  and  noth- 
ing was  suld  about  the  repayment  of  said 
money,  or  whether  It  was  to  be  repaid  at 
all.  The  witness  further  testified  "that 
said  money  had  been  In  possession  of  plain- 
tiff three  years  theretofore,  she  claiming 
it  as  her  own."  On  cross-examination, 
the  witness  testified  that  the  plaintiff 
"told  him  that  her  father,  the  Intestate  of 
defendants,  had  given  her  the  money  with 
the  request  that  she  divide  It  between  her 
full  brothers  and  sisters.  The  witness  fur- 
ther testified  that  the  said  A.  E.  Jackson 
lived  five  years  after  the  money  was  deliv- 
ered to  him;  and  that,  "so  far  as  he 
knew,"  no  demand  or  request  had  ever 
been  made  of  said  A.  E.  Jackson  during 
bis  life-time  for  the  payment  of  said  mon- 
ey, or  any  Interest  thereon;  that  during 
the  time  the  plaintiff  had  said  money  In 
her  possession  it  was  never  used  by  her  or 
witness;  and  that  he  (witness)  "managed 
her  business  for  her,  and  if  said  money  had 
been  used  by  her,  or  any  demand  made 
upon  said  A.  E.  Jackson  for  the  payment 
of  said  money,  he  would  probably  have  | 


known  it,"  and  that  he  did  not  know  of 
any  effort  on  the  part  of  plaintiff  to  distrib- 
ute said  money  among  her  brothei-s  and 
sisters,  nor  of  any  notice  being  given  to 
them  that  she  had  said  money. 

Upon  this  evidence  the  court  charged 
the  Jury,  at  the  written  request  of  the  de- 
fendants: "If  thejury  believe  from  the  ev- 
idence that  A.  E.  Jackson  put  the  $1,250 
sued  for  In  the  possession  of  the  plaintiff, 
then  the  mere  possession  of  the  money 
does  not  raise  the  presumption  of  owner- 
ship."  While  the  phraseology  of  this 
charge  Is  not  very  certain,  and  the  terms, 
as  used,  assert  a  proposition  too  broad 
to  be  regarded  as  a  correct  general  princi- 
ple, yet,  when  applied  to  the  facts  of  this 
particular  case.  It  cannot  beconsidered  er- 
roneous. "Although  a  charge  states  the 
law  too  broadly  to  be  a  correct  general 
proposition,  yet,  if  correct  as  applied  to 
the  facts  of  tlie  particular  case,  it  cannot 
be  held  erroneous. "  Pepper  v.  Lee,  63  ALa. 
84.  It  was  the  privilege  of  the  plaintiff  to 
ask  a  qualifying  or  explanatory  charge, 
which  she  did  not  do.  We  have  repeateifl- 
ly  held  that  when  either  party  can,  by  an 
explanatory  or  qualifying  charge,  restrict 
the  meaning  of  a  charge  asked  by  the  oth- 
er party  to  the  facts  of  the  particular  case, 
and  falls  to  do  so,  the  giving  of  the  charge 
asked  will  not  be  considered  a  reversible 
error. 

Upon  the  examination  of  the  only  wit- 
ness Introduced,  the  defendants,  on  cross- 
examination,  asked  him,  "How  did  your 
wife,  the  plaintiff,  obtain  said  money?" 
to  which  the  witness  answered:  "That 
plaintiff  told  me  that  her  father  gave  it  to 
her. "  On  motion  of  the  defendants,  and 
against  the  objection  and  exception  of 
plaintiff,  the  court  excluded  this  answer. 
It  did  not  appear  thatthls  was  partof  the 
same  conversation  which  had  been  called 
out  by  defendants  as  evidence  against 
plaintiff.  There  was  no  error  in  this  rul- 
ing. ThiB  was  clearly  Illegal  testimony. 
It  was  hearsay  evidence,  and  could  not  be 
admitted  as  resxes^.  Declarations  as  to 
the  source  or  manner  of  acquiring  title  are 
narrations  of  paat  transactions,  and  are 
therefore  inadmlsBible.  "A  declaration  as 
to  how  title  was  acquired  is  not  admissi- 
ble." Vincent  v.  State,  74  Ala.  274;  DaO- 
ron  V.  Crump,  60  ^la.  77,  and  cases  cited; 
Rawles  V.  James,  49  AJa.  183.  We  discover 
no  error  in  the  record,  and  the  Judgment  Ib 
accordingly  affirmed. 


(90  Ala.  42S) 

New  Orleans  &  A.  Coal  &  Mm.  Co.  et  al. 
V.  McsoRovE  et  aJ. 
(Supreme  Cmi/rt  of  Alabamci.    May  8,  1890.) 
Rbsoisbion  of  Coktsaot — ^Fbaud — Lacees. 
The  vendees  intending  to  purchase  about 
8,000  acres,  a  deed  was  prepared  containing  more, 
and,  the  number  to  which  title  would  be  approved 
being  unknown,  they  agreed  to  pay  for  any  excess. 
The  lands  were  dcscrioed  by  legal  subdivisions, 
and  the  number  of  acres  in  each  stated,  but  not  in 
the  total.    The  vendees'  attorney  bad  tne  deed  for 
two  months,  examining  the  tiue,  after  which  it 
was  delivered  on  payment  of  the  price  of  8,000 
seres.    The  lands  were  examined  by  one  or  more 
of  the  vendees,  and  by  an  expert  sent  by  them,  and 
were  shown  not  to  lie  in  a  compact  body  by  a  map 
given  them  by  the  vendors.    Held,  in  a  suit  to  en- 
force a  iien  for  the  balanM  of  the  purohaae  money, 
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ib  which  fbe  TenftflM  seek  to  resdnd  for  false  repre- 
sentations that  the  excess  of  acreage  was  incon- 
siderable, and  that  the  lands  lay  in  a  compact 
body,  rescission  could  not  be  granted,  the  vend- 
ees having,  with  the  nteans  of  information  at 
hand,  purported  to  make  an  investigation,  which 
but  for  their  own  negligence  would  have  led  to  the 
truth. 

Appeal  from  chancery  court.  Walker 
county ;  Thomas  Cobbs,  Chancellor. 

Taliaferro  &  Smitbaon  and  Smith  & 
Lowe,  for  appeUants.  Hewitt,  Waillcer  & 
Porter  and  Quater  &  Sowell,  for  respond- 
ents. 

Clofton,  J.  No  principle  Is  better  set- 
tled, or  more  uniformly  recognised,  than 
that  a  court  of  equity  will  interlere  to 
rescind  a  contract  of  sale  of  land  into 
which  the  purchaser  has  been  induced  to 
enter  by  the  vendor's  false  representations 
of  material  facts,  not  patent  or  open  to 
his  inspection,  upon  which  he  had  a  right 
to  rely,  and  did  rely,  whereby  he  was  in- 
jured, and  without  the  existpnce  of  which 
the  contract  would  not  have  been  made. 
But  the  reecissiou  of  a  contract  is  not  a 
matter  of  discretion.  The  court  must  be 
governed  by  established  rules  and  preced- 
ents. Essential  elements  of  misrepresenta- 
tion, to  be  rendered  available  to  rescind  a 
contract,  are  that  the  party  to  whom  it  is 
made  must  be  juutitled  in  relying,  and 
must  rely,  upon  the  representation,  and  it 
must  be  an  Immediate  cause  of  his  enter- 
ing into  the  contract.  If  he  did  not  rely 
upon  it,  or  was  not  misled  by  it,  or  if  it 
was  a  fact  equally  open  to  the  inquiries  of 
both  parties,  end  nothing  done  to  prevent 
or  obstruct  or  lull  inquiry,  the  court  will 
not  interfere  to  grant  relief.  Crown  v. 
Carriger,  66  Ala.  590.  In  Slaughter  v.  Ger- 
son,  13  Wall.  879,  it  was  ruled,  where  the 
means  of  knowledge  are  at  hand,  and 
equally  available  to  both  parties,  and 
the  subject  of  purchase  Is  alike  open  to 
their  inspection,  if  the  purchaser  does  not 
avail  himself  of  these  means  and  oppor- 
tunities, he  will  nut  be  heard  to  say  that 
he  has  been  deceived  by  the  vendor's  mis- 
representations ;  and  that  the  same  rule 
obtains  when  the  complaining  party  does 
not  rely  upon  the  i*epresentatlons,  but 
seeks  means  of  verification  of  the  state- 
ments from  other  sources,  and  acts  upon 
the  information  thus  obtained.  And  in  2 
Pom.  £q.  Jur.  §  893,  the  rule  Is  stated  as 
follows :  "If  after  a  representation  of  fact, 
however  positive,  the  party  to  whom  it 
was  made  institutes  an  inquiry  for  himself, 
has  recourse  to  the  proper  means  of  ob- 
taining information,  and  actually  learns 
the  real  facts,  he  cannot  claim  to  have  re- 
lied on  the  misrepresentation, and  to  have 
been  misled  by  it.  Such  claim  would  sim- 
ply be  untrue.  The  same  result  must 
plainly  follow  when,  after  the  representa- 
tion, the  party  receiving  it  has  given  to 
him  a  sufficient  opportunity  of  examining 
Into  the  real  facts,  when  his  attention  is 
directed  to  the  sources  of  Information,  and 
he  commences,  or  purports  or  professes  to 
commence,  an  investigation.  The  plainest 
motives  of  expediency  and  of  justice  re- 
quire that  he  should  be  charged  with  all 
the  knowledge  which  he  might  have  ob. 
tained  had  he  pursued  the  inquiry  to  the 


end  with  diligence  and  completeness.  He 
cannot  claim  that  he  did  not  learn  the 
truth,  and  that  be  was  misled." 

The  deed  executed  by  appellees  to  Fred 
SloBS,  trustee,  expresses  the  consideration 
of  $100,0(K),  which  was  Intended  as  the  pay- 
ment for  8,000  acres  of  mineral  lands;  but 
the  deed  really  conveyed  more  than  that 
quantity.  The  lands  to  be  accepted  were 
dependent  upon  the  approval  of  the  titles 
by  the  attorney  of  the  purchasers ;  and, 
the  number  of  acres  being  unascertained 
and  uncertain,  a  written  contract  was  en- 
tered into  by  which  Sloss  agreed  that, 
should  the  lands  conveyed  by  the  deed  ex- 
ceed 8,000  acres,  he,  as  trustee,  in  addi- 
tion to  the  $100,000,  was  to  pay  for  the  ex- 
cess at  the  same  price, — 912.50  per  acre. 
Appellees  having  filed  the  bill  to  enforce  a 
vendor's  Hen  for  the  purchase  money  of 
the  acreage  in  excess,  defendants,  by  way 
of  defense,  filed  a  cross-bill,  seeking  there- 
by to  have  the  contract  rescinded,  the 
deed  of  complainants  set  aside  and  an- 
nulled, and  a  lien  on  the  land  declared  for 
the  repayment  vf  the  sum  of  $100,000  paid 
by  them  to  complainants.  The  main 
grounds  upon  which  the  rescission  is 
sought  are  that  complainants  made  false 
representation  as  to  the  situation  and 
location  of  the  lands,  and  the  quantity  of 
the  excess  of  acreage ;  the  alleged  repre- 
sentations being  that  the  lands  were  situ- 
ated in  a  contiguous,  compact  body,  and 
the  excess  of  acreage  was  inconsiderable 
and  trifling.  There  is  also  an  allegation 
that  complainants  bad  no  title  to  a  small 
portion  of  the  lands,  but  this  is  disproved 
by  the  evidence. 

The  proof  clearly  establishes  the  follow- 
ing facts:  (1)  The  lands  were  purchased 
by  individuals  who  proposed  to  organize 
as  a  corporation,  and  were  subsequently 
incorporated  under  the  name  of  the  "New 
Orleans  and  Alabama  Coal  and  Mining 
Company,"  and  the  deed  was  made  to 
Sloss  as  trustee  for  the  use  and  benefit  of 
the  corporation,  when  formed,  to  which 
the  lands  were  subsequently  conveyed  by 
him.  The  promoters  originally  intended 
the  purchase  of  about  8,000  acres,  but 
the  deed  which  was  prepared  containing 
more  than  that  quantity,  and,  the  num- 
ber of  acres  the  titles  to  which  would  bo 
approved  being  unascertained,  the  written 
contract  was  entered  into,  by  which  Sloss, 
as  trustee,  agreed  to  pay  for  the  excess  of 
8,000  acres  at  the  same  price.  (2)  In  the 
deed,  which  contains  a  large  number  of 
tracts,  the  lands  are  described  by  section 
and  subdivisions  of  sections  according  to 
the  government  survey;  the  number  of 
acres  in  each  tract  being  stated,  but  not 
the  aggregate  amount.  The  deed  was 
open  to  the  inspection  of  defendants,  and 
their  attorney  employed  to  examine  the 
title,  for  two  or  more  months,  during 
which  time  the  latter  was  engaged  in  ex- 
amining the  title,  and  complainants  in 
curing  the  defects  found  therein.  The  at- 
torney drew  the  form  of  the  deed  in  the 
first  instance,  and,  after  it  was  filled  up 
with  a  description  of  the  lands,  made  sev- 
eral corrections  by  striking  out  lands  to 
which  the  title  could  not  be  perfected,  and 
inserting  tboso  to  which  they  had  been 
perfected;  and,  after  the  final  corrections 
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were  made,  It  was  execnted  by  the  com- 
plainants,  and  with  the  conveyance  ol 
SI0S8,  describing  the  lands  in  the  same 
manner,  was  delivered  to  the  defendant 
corporation  upon  the  payment  of  the 
$100,000.  (3)  One  or  more  of  the  purchas- 
ers examined  the  lands.  Also  an  expert 
was  sent  to  examine  them ;  and  upon  his 
report,  and  the  recommendation  of  Sloss, 
the  lands  were  purchased.  During  the 
negrotiations  the  complainants  placed  be- 
fore the  purchasers  a  map  showing  the  sit- 
nation  and  location  of  the  lands,  and 
clearly  showing  that  they  did  not  lie  in  a 
contiguous,  compact  body.  This  map 
was  retained  and  produced  by  defendants. 
The  deed  and  written  contract,  being 
contemporaneoulsy  executed,  must  beread 
and  interpreted  as  parts  of  the  same 
transaction,  and  as  constituting  and 
showing  the  terms  of  the  contract  of  sale. 
The  contract  was  written  by  the  attor- 
ney of  defendants,  and  there  Is  no  pretense 
that  by  inadvertance  or  mistake  It  con- 
tains more  than  the  parties  intended,  or 
anything  materially  difTerent  from  their 
intention.  It  is  impeached  on  the  sole 
ground  that  the  vendors  misrepresented 
the  excess  of  acreage.  The  deed  upon  its 
face  showed  the  number  of  acres,  the  only 
requisition  to  ascertain  the  aggregate 
amount  being  the  addition  of  the  separate 
amounts  in  each  tract,  as  stated  in  the 
deed ;  and  the  map  fully  disclosed  the  rel- 
ative location  of  the  tracts.  The  evi- 
dence does  not  clearly  and  satisfactorily 
show  that  the  vendors  made  the  repre- 
sentations as  alleged  by  defendants :  and 
Sloss,  who  signed  the  contract,  testifies 
that  they  stated  the  excess  wonld  be  a  few 
hundred  acres.  That  there  would  be  an 
excess  was  understood  by  all  the  parties; 
the  misunderstanding  relating  only  to  the 
amount.  It  admitted  that  they  made  the 
representations, it  clearly  appears  thepur- 
chasers  did  not  rely  or  act  upon  them,  but 
sought  information  from  other  sources. 
Theyha<l  at  hand  themeansof  Icnowleclge, 
and  of  verification  of  the  statements ;  the 
sources  of  information  being  furnished,  and 
attention  directed  to  them.  They  had 
ample  opportunity  of  learning  the  real 
facts,  and  purported  to  maise  an  investi- 
gation. There  was  no  concealment  of 
the  facts,  examination  was  not  prevented, 
and  the  representations  do  not  appear  to 
have  been  made  in  a  manner  calculated  to 
lull  inquiry.  It  defendants  failed  to  use  the 
means  of  ascertaining  the  excess  of  acre- 
age, and  the  situation  and  location  of  the 
lands,  a  court  of  equity  will  not  interfere 
to  relieve  them  from  the  consequences  of 
their  own  want  of  ordinary  care  and  dili- 
gence.   Afilrmed. 


(8»  Ala.  531) 

O'CONNOH  V. 


McHuoH  et  al. 


(Sutpreme  Court  of  Alabama.   May  6,  1890.) 

'BtpjTtJiBLS  ASSIONUBNT  OV  MOBTQA.OE— RiaHTB  07 

ASSIQNBB— IjMUKOTION. 

A  mortgagor's  wife,  to  whom  the  mortgagee 
haa  delivered  the  mortgage  and  evidence  of  indebt- 
edness  as  a  gift,  without  ezecntlng  a  written  as- 
signment thereof,  has  not  the  legal  title  to  the 
BMrtgage,  and  she  cannot  enjoin  the  purchaser  of 
tbiiland  under  foreclosure  proceedings  instituted 
by  the  mortgagee's  executor  from  maintaining 


ejectment  against  the  mortgagor,  ber  hnsband; 
her  remedy  being  either  a  legal  action  for  the  re- 
covery of  the  proceeds  of  the  sale,  or  an  equitable 
action  to  have  it  set  aside. 

Appeal  from  city  court  of  Montgomery ; 
T.  M.  Akrington,  Chancellor. 

Bin  by  Bridget  O'Connor  against  Mich- 
ael McHugh  and  others  to  enjoin  an  ac- 
tion of  ejectment.  On  the  bearing,  the 
chancellor  dissolved  the  temporary  injunc- 
tion previously  granted  by  him,  and  com- 
plainant appeals. 

Rice  &  Wiley,  for  appellant.  Graves  & 
Blakey,  for  appellees. 

Clopton,  J.  This  appeal  is  talcen  from 
an  order  of  the  city  court  dissolving  an  in- 
junction, sued  out  by  appellant,  to  re- 
strain the  defendants  from  prosecuting  an 
action  of  ejectment  against  John  O'Con- 
nor, the  husband  of  complainant,  to  re- 
cover the  land  described  in  the  bill.  The 
facts  on  which  the  right  to  the  Injunction 
is  based,  as  averred  in  the  bill,  are  that 
her  husband  mortgaged  the  land  to  Mary 
Murray  as  security  for  a  note  for  $2,528.90, 
who,  in  October,  1884,  delivered  the  mort- 
gage and  the  evidence  of  indebtednes  to 
complainant,  saying  she  wished  her  Tcom- 

flainant)to  have  the  land,  adding:  "And 
now  give  you  the  mortgage  debt. "  She 
also  stated  that  she  had  made  a  will  leav- 
ing the  bulk  of  her  property  to  defendant, 
tellingc'omplainant  to  keep  the  mortgage, 
and  consider  the  land  as  ber  own  prop- 
erty. The  bill  avers  that  complainant  has 
held  the  mortgage  debt  ever  since.  Aft- 
er the  death  of  Mary  Murray,  Michael  Mc- 
Hagh,  who  is  executor  of  her  wjll,  adver- 
tised the  land  for  sale,  and  sold  the  same 
under  the  power  of  sale  contained  in  the 
mortgage,  at  which  sale  James  McHugb 
became  the  purchaser,  and  suit  was  insti- 
tuted against  the  mortgagor  to  recover 
possession  of  the  land.  Mary  Murray  was 
aunt  of  complainant  and  defendants,  who 
are  brotliers  and  sister.  The  land  was 
originally  purchased  by  John  O'Connor, 
the  mortgagor,  from  J.  C.  Gibson,  who 
conveyed  to  him.  The  answers  deny  all 
the  material  allegations  of  the  bill,  espe- 
cially that  complainant  has  had  posses- 
sion of  or  has  any  right  to  the  note  what- 
ever, and  aver  that  the  same  has  been  con- 
tinuously in  the  possession  of  Michael  Mc- 
Hugh. 

Assuming  the  truth  of  the  allegations  of 
the  bill,  baring  no  regard  to  the  denials  of 
the  answer,  what  equity  arises  in  favor  of 
complainant?  A  transfer  of  a  note  by  de- 
livery, secured  by  a  mortgage  of  lands, 
will,  in  a  court  of  equity,  be  deemed  a 
transfer  or  assignment  of  the  mortgage 
also,  and  effect  will  be  given  to  it  accord- 
ing to  the  intention  of  the  parties.  Bnt 
unless  the  mortgage  is  assigned  with  suit- 
able words  of  conveyance,  either  on  a  sep- 
arate paper,  or  indorsed  on  the  mortgage, 
it  does  not  operate  to  pass  the  legal  es- 
tate in  the  lands.  Dacus  v.  Streety.  69 
Ala.  183;  Welsh  v.  Phillips,  64  Ala.  309.  It 
Is  apparent  from  the  bill  that  both  note  anu 
mortgage  were  transferred  by  delivery 
merely.  This  entitled  complainant  to  fore- 
close the  mortgage  for  ber  benefit  either  in 
equity  or  under  the  power  of  sale  con- 
tained therein ;  but  she  acquired  no  estate 
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In  the  land.  Tbe  legal  title  remained  In 
the  mortgagee,  clothed  with  a  trust  forthe 
beneflt  ol  complainant,  Prout  v.  Hoge, 
57  Ala.  28.  Complainant  obtained  thereby 
the  beneficial  interest  in  the  note,  and  an 
equity  to  the  mortgage  as  an  incident. 
Mrs.  Murray  could  not  have  g:iven  com- 
plainant the  land  had  sheattempted  to  do 
so  by  a  regular  conveyance.  All  she  could 
have  done  would  have  been  to  assign  to 
complainant  her  defeasible  estate  as  mort- 
gagee with  the  right  to  enforce  tbe  pay- 
ment of  the  debt  by  a  foreclosare.  If  the 
executor  sold  the  land  under  the  power  of 
sale  In  violation  of  her  rights  and  to  her 
prejudice  It  may  be  that  she  has  an  equity 
to  have  the  sale  set  aside-  and  the  mort- 
gage foreclosed  in  her  Interest ;  notice  of 
her  claim  having  been  given  at  the  time  of 
the  sale.  A  recovery  ol  the  land  from  her 
husband  by  the  executor  or  the  purchaser 
at  the  mortgage  sale  cannot  prejudice  her 
claim  as  transferee  of  the  note  and  mort- 
gage, or  impair  her  rights.  They  are  the 
same  whether  the  land  Is  in  possession  of 
the  mortgagor  or  of  the  defendant.  Were 
the  action  of  ejectment  enjoined,  this 
.would  not  determine  the  real  controversy 
between  the  parties,  which  relates  solely  to 
the  ownership  of  the  note  and  mortgage. 
If  the  facts  be  as  averred  in  the  bill,  and 
the  executor  undertook  to  sell  under  the 
power  in  the  mortgage,  against  the  wish, 
and  In  disregard  of  the  rights,  of  complain- 
ant, her  proper  remedy  was  to  enjoin  the 
sale;  but  having  suffered  It  to  be  made, 
and  having  no  title  to  theland,she  cannot 
enjoin  the  purchaser  from  prosecuting  an 
action  to  recover  possession  from  the 
mortgagor.  She  may  elect  to  claim  and 
take  the  proceeds  of  the  sale,  for  the  recov- 
ery of  which  she  has  a  full  and  adequate 
remedy  at  law,  or  proceed  In  equity  to 
have  the  sale  annulled.    Affirmed. 


(8»  Ala.  146) 


King  v.  State. 


(Supreme  Cmi/rt  of  Alabama.   April  28, 1890.) 

MUBDBB — COKPETSNOT  OF  JUBOB — EVISEHCB. 

1.  A  juror,  on  examination  on  voir  dire,  stated 
that  be  heard  the  evidence  at  a  previous  Investi- 
gation,  and  had  formed  an  opinion  as  to  tbe  guilt 
or  innocence  of  tbe  accused;  that  "evidence  would 
have  to  be  very  strong  to  change  it; "  and  that  "it 
would  be  a  hard  matter  to  set  aside  the  evidence 
he  had  based  his  opinion  on. "  Held,  that  he  was 
not  a  qualified  juror. 

8.  Onatrialformiirder,evldenoetiiatdeceased 
had  said,  on  the  night  previous  to  the  killing,  "I 
im  going  to  win  some  money  to-night,  or  kill  some 
son  of  a  bitch, "  where  there  was  no  reference  to 
the  accused,  was  inadmissible. 

8.  It  is  proper  to  leave  to  the  jury  inquiry  as 
to  wbether  defendant  was  reasonably  free  from 
fault  in  having  brought  on  the  difficulty,  however 
strongly  the  evidenoe  miqr  tend  to  establish  the 
tect. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Sbmhes,  Judge. 

The  defendant  In  this  case,  Tom  King, 
was  indicted  for  the  murder  of  Thomas 
Popham  by  shooiing  him  with  a  pistol, 
was  tried,  and  convicted  of  manslaughter 
in  the  first  degree,  and  sentenced  to  the 
penitentiary  for  a  term  of  five  years.  Dur- 
ing the  organization  of  the  jury  for  tbe 
trial,  tbe  name  of  E.  B.  Quattlebaum  was 
drawn;  and,  upon  being  duly  sworn,  he 


was  asked  If  lie  had  a  fixed  opinion  which 
would  bias  his  verdict,  to  which  he  an- 
swered:  "Quallfiedly,  I  have;  that  is,  as 
to  the  killing.  I  am  satisfied  as  to  that." 
He  was  then  usked,  "Is  your  opinion  such 
that  it  would  bias  your  verdict?"  and  he 
answered:  "I  think  the  evidence  wonld 
have  to  be  very  strong  to  change  my  opin- 
ion. I  lieard  the  previous  evidence  in  the 
case,  and  I  think  it  would  be  a  pretty  hard 
matter  to  set  aside  the  evidence  I  based 
my  opinion  ou.  As  to  the  classification  of 
the  killing,  of  coarse,  my  opintim  is  not 
made  up.^  The  juror  belne  then  chal- 
lenged for  cause  by  the  defendant,  his  ex- 
amination was  further  continued  by  the 
court,  by  question  and  answer,  as  follows: 
"Question.  If  the  evidence  is  different  from 
what  you  have  heard  as  to  the  kllliug, 
would  the  opinion  you  now  have  in  any 
way  bias  your  verdict,  or  could  yon  lay 
aside  the  opinion  you  now  have,  and  try 
the  case  fairly  and  impartially  upon  the 
evidence  alone,  without  the  opinion  you 
now  have  having  any  Influence  whatever 
upon  your  verdict;  or  would  the  oDinlon 
you  now  have  In  any  way  Influence  your 
verdict.  In  one  way  or  the  other?  An- 
swer. Well,  I  think  It  would  not.  1  think 
I  wonld  be  impartial  enough  to  render  a 
verdict  according  to  the  positive,  evidence 
In  the  case.  The  only  thing  I  could  not 
certify  to  would  be  that  I  would  be  un- 
P'ejudiced  as  the  case  now  stands.  Q. 
would  that  prejudice  Influence  you?  A. 
As  far  as  It  goes,  I  think  I  would  be  per- 
fectly free  to  set  aside  any  preconceived 
idea  I  have  in  regard  to  It,  with  sufficient 
evidence  to  override  that  present  convic- 
tion. Q.  Suppose  the  evidence  is  not  such 
as  you  have  beard,  and  thereshould  beany 
conflict  In  the  evidence  as  between  what 
you  have  heard  and  what  was  sworn  here, 
and  it  had  fallen  short  simply  of  what  you 
had  heard,  then  would  what  you  have 
heard  lead  yon  to  make  up  any  gap  in  the 
evidence?  A.  No,  sir;  I  think  I  could  give 
a  verdict.  I  am  not  prejudiced  at  all  In  the 
case,  and  would  be  perfectly  free  to  set  aside 
any  evidence  that  I  have  previously  heard 
with  evidence, — unquestionable  evidence. 
Q.  Suppose  a  witness  got  on  tbe  stand 
who  was  to  testify  to  a  fact  which  was  dif- 
ferent from  thefactajjyou  had  heard  it,  and 
suppose  the  state  should  put  upon  the 
stand  a  witness  to  Impeach  that  witness, 
and  to  show  that  he  was  not  worthy  of 
belief.  Would  you  allow  what  you  now 
know  to  have  any  influence  as  to  whether 
the  witness  had  been  Impeached?  A.  I 
would  not.  Q.  You  would  try  it  upon  the 
evidence,  without  reference  to  what  you 
know?  A.  I  would."  The  court  then  held 
the  juror  competent,  and  overruled  the 
challenge  for  cause,  to  which  ruling  the 
defendant  excepted,  and  challenged  tbe 
Juror  peremptorily. 

It  was  shown  on  the  trial  that  the  kill- 
ing occurred  on  Sunday  night,  March  17, 
18S0,  in  a  small  yard  in  the  rear  of  an  en- 
gine-house. No.  8,  where  a  party  of  12  or 
ISpersonB  were  gambling,— "shooting  dice 
for  money."  The  game  was  played  on 
a  small,  three-legged  table,  which  was 
propped  up  against  a  tree,  and  was  lighted 
by  a  lamp  suspended  from  one  of  the  limbs 
of  the  tree.    The  defendant,  King,  Wal- 
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cott,  his  brother-in-law,  Ed  Raesell,  and 
others  were  playing,  when  Popbam  came 
in,  and  Joined  in  the  game,  belnK  at  the 
time  under  the  influence  ol  wbislcy:  and 
he  bet  onlyBmnll  snmB,  until  he  luut  abont 
60  cents.  During  the  further  progreBB  of 
the  game,  $30  were  at  one  time  on  the 
table,  of  which  $5  belonged  to  King  and 
f  16  to  BuBBell ;  and,  occasional  gusts  of 
wind  blowing,  which  moved  or  blew  the 
money,  Popbam  laid  his  hand  on  it.  King 
at  once  called  out  that  be  withdrew  his 
bet,  saying.  "  My  bet  is  off, "  or  words  to 
that  effect.  Popham  then  said  to  him, 
"Do  you  mean  to  say  that  I  will  steal 
yoar  money?"  to  which  King  replied,  "I 
don't  know  about  that,  "or  "I  don'tknow 
whether  you  will  or  not."  Popham  at 
once  sprang  on  the  table,  carsiug  him, 
and  kicked  or  struck  at  King;  but  the 
tabic  was  overturned,  and  be  was  caught 
and  held  by  Walcott,  who  tried  to  prevent 
the  difficulty.  While  Popham  was  strag- 
gling to  get  loose,  be  was  cursing  King, 
and  shaking  his  fist  in  his  face,  and,  as 
some  of  the  testimony  tended  to  show, 
did  get  loose  and  start  towards  King, 
when  King  drew  bis  pistol  and  fired  at 
Popham  twice,  each  shot  taking  effect, 
and  killing  Popbam  in  a  very  tew  minutes. 

Edgar  Harvey  or  Harding,  a  witness 
for  the  defendant,  testified  that,  at  12 
o'clock  on  the  Saturday  night  before  the 
killing,  as  be  was  shotting  np  bis  shop, 
Popham  passed,  and  he  heard  him  say  to 
two  or  three  persons  whom  he  met  on  the 
sidewalk,  "I  am  going  to  win  some  mon- 
ey to  night,  or  kill  some  son  of  a  bitch. " 
The  court,  excluded  this  evidence  on  the 
objection  by  the  state,  and  the  defendant 
dnly  excepted.  Several  other  questions 
and  exceptions  were  reserved  to  the  rulings 
of  the  court  on  the  evidence,  but  they  do 
not  require  any  special  mention  or  notice. 

Among  other  charges  in  writing,  the  de- 
fendant requested  the  following:  "(1)  Un- 
der the  evidence,  if  all  believed,  the  defend- 
ant did  not  encourage  the  dlfflcul  ty  after 
it  bad  been  commenced.  (2)  The  evidence, 
it  all  believed,  shows' tbat  the  defendant 
was  not  in  fault  in  bringing  on  the  diffi- 
culty tbat  resulted  in  the  death  of  Pop- 
ham. "  The  defendant  duly  excepted  to  the 
refusal  of  the  court  to  give  these  charges, 
as  well  as  to  the  court's  refusal  to  give 
each  of  the  charges  requested  by  him. 

G.  L.  &  H.  T.  Smith  and  Sam.  B. 
Browne,  for  appellant.  W.  L.  Martin, 
Atty.  Gen.,  for  the  State. 

S0MEBVIL.1.B,  J.  We  are  all  of  one  opin- 
ion that  the  juror  Quattlebaum, under  the 
principles  laid  down  In  Long  v.  State,  86 
Ala.  36,  5  Sooth.  Rep.  443,  was  not  a  qual- 
ified Juror,  on  the  ground  tbat  be  had 
formed  a  fixed  opinion  as  to  the  guilt  or 
innocence  of  the  defendant  which  would 
bias  hla  verdict.  Code  1886,  §  4331.  He 
had  heard  the  evidence  on  a  previous  in- 
vestigation or  trial,  and  admitted  in  his 
direct  examination,  on  voir  dire,  tbat  he 
thought  "the  evidence  would  have  tube 
very  strong  to  change  his  opinion, "  and 
again,  that  "it  would  be  a  pretty  bard 
matter  to  set  aside  the  evidence  he  bad 
based  his  opinion  on. "  The  assertion  tbat 
be  bad  not   made  np  his  mind  as  to  the 


"classification  of  the  killing"  was,  more- 
over,  an  implied  reaffirmation  of  the  fact 
that  he  had  formed  an  opinion  as  to  all 
other  iBHues  Involved.  The  cross-exami- 
nation does  not,  in  our  judgment,  remove 
the  disqualiflcation  thus  made  to  appear, 
especially  if  the  evidence  upon  the  trial 
should  be  substantially  the  same  as  that 
heard  by  the  Juror  on  the  former  trial. 
For  the  error  of  refusing  to  sustain  the 
challenge  to  this  Juror  the  judgment  must 
be  reversed. 

The  court  committed  no  error  in  exclud- 
ing the  testimony  of  the  witness  Harvey 
in  reference  to  the  threat  alleged  to  have 
been  made  by  Popham.  We  can  see  noth^ 
ing  in  the  evidence  justifying  the  inference 
tbat  It  was  capable  of  being  so  construed 
as  to  have  any  reference  to  the  defendant. 
If  he  had  killed Kingln  the rencounterwith 
him,  instead  of  being  killed,  this  threat 
would  not  have  been  competent  evidence 
against  him  on  an  indictment  for  murder. 
No  more  Is  it  admissible  in  the  present 
case.  Redd  v.  State,  68  Ala.  492;  Jones  v. 
State,  76  Ala.  8;  Ford  v.  State, 71  Ala.  386; 
Harrison  v.  State.  79  Ala.  29. 

The  rules  of  evidence  bearing  on  the 
question  of  proving  character,  both  on  the 
direct  and  cross-examinations,  are  fully 
discussed  In  Moulton  v.  State,  ^  Ala.  116, 
6  South.  Rep.  758 ;  and  a  proper  applica- 
tion of  the  principles  settled  in  tbat  case 
will  avoid  all  difficulties  touching  this 
branch  of  the  case  on  another  trial.  See, 
also,  >f organ  v.  State, 88  Ala.  223,6  South. 
Rep.  761. 

We  think  the  court  did  not  err  in  declin- 
ing to  take  from  the  jury  all  Inquiry  as  to 
whether  the  defendant  was  reasonably 
free  from  fault  in  having  brought  on  the 
difficulty,  however  strongly  the  evidence 
may  tend  to  establish  this  fact.  The  con- 
versation between  defendant  and  the  de- 
ceased, according  to  the  version  of  one  or 
more  witnesses  at  least,  is  reasonably  sus- 
ceptible of  the  construction  that  the  de- 
fendant impliedly  Intimated  that  deceased 
was  disposed  to  steal  bis  money  when  he 
put  his  band  upon  it  at  the  gaming-table. 

The  questions  raised  by  the  otber 
charges  have  been  discnssed  by  us  suffi- 
ciently in  our  past  decisions,  ar:d  are 
deemed  to  be  too  well  .settled  for  further 
agitation. 

The  Judgment  is  reversed,  and  the  cause 
remandeii.  In  the  mean  while  the  defend- 
ant \(  ill  be  retained  in  custody  until  dis- 
charged by  due  process  of  law. 


(M  AI>.  268) 
McDermott  et  al.  v.  Ebohn  et  al, 
{Svupreme  Court  of  Alabaimiu    Kay  1,  1800.) 

FBAUI>Xn.lEIlT  CoitVBTANCB — StOOK  1H  TaADS — 

Fbiobities — Cbeditobs'  Bill. 

1.  A  bill  of  sale  of  a  stock  of  goods,  by  tacit 
agreement  to  be  kept  secret,  and  not  registered, 
given  as  a  security  by  a  debtor,  who  is  permitted 
to  sell  at  retail,  and  apply  the  proceeds  to  his 
own  use,  is  fraudulent  and  void  against  subse- 
quent, as  well  as  existing,  creditors;  it  being 
"iDade  in  trust  for  the  use  of  the  person  making 
the  same,"  within  Code  Ala.  1886,  %  1780,  declar- 
ing all  transfers  of  goods  so  made  void  against 
creditors  existing  or  subsequent 

a.  Buch  a  bill  of  sale  is  fraudulent  and  void, 
though  tbe  holder  take  possession  before  an  attach* 
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ment  or  execntlon  Is  levied  or  a  creditors'  bill 
filed. 

3.  The  lien  of  creditors,  who  have  filed  a  bill 
to  set  aside  a  mortgage  of  goods  for  frand,  is  su- 
perior to  that  of  an  attachment  in  favor  of  the 
mortgagee,  levied  after  he  was  cited  to  appear. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Shahpe,  Judge. 

Creditors'  bill  to  set  aside  for  fraud  a 
sale  oJ  a  stool;  of  goods.  The  debtor  bor- 
rowed money  of  a  bank,  and  gave  a  bill  of 
sale  as  security.  He  viras  left  in  posses- 
sion, and  permitted  to  sell  at  retail,  and 
to  dispose  of  the  proceeds.  The  bank, 
bearing  that  an  attachinentwas  about  tu 
be  Issued,  demanded  possession,  and  le[t 
a  representative  in  the  store,  while  its  at- 
torney brought  detinue  for  the  goods. 
This  bill  was  filed,  and,  after  the  bank 
•was  cited  to  appear,  the  detinue  suit  waB 
dismissed,  and  an  attachment  in  its  favor 
levied.  The  chancellor  held  the  sale  void 
as  to  existing  creditors,  and  dismissed  the 
bill  as  to  subsequent  ones,  who  appeal. 

Mounljoy  &  Tomliuson  and  Sayre, 
Strtngfalow  &  Le  Grand,  f6r  appellants. 
R.  H.  Sterrett,  W.  C.  Waj-d,  and  Webb  & 
Tillman,  for  respondents. 

SOMERVILI.E,  J.  Section  1730  of  the  pres- 
ent Code  of  Alabama,  (1886,)  correspond- 
ing to  section  2120  of  the  Code  of  1876,  pro- 
vides that  "all  deeds  of  gift,  all  convey- 
ances, transfers,  and  assignments,  verbal 
or  written,  of  goods,  chattels,  or  thing  in 
action,  made  In  trust  for  the  use  of  the 
person  making  the  same,  are  void  against 
creditors  existing  or  subsequent  of  iBuch 
person."  In  the  case  of  Benedict  v.  Ben- 
fro,  75  Ala.  121,  51  Amer.  Rep.  429,  and 
again  In  Murray  v.  McNealy,  86  Ala.  234.  5 
South.  Eep.  565,  we  had  occasion  to  dis- 
cuss at  some  length,  in  connection  with 
the  above  section  of  the  Code,  the  subject 
of  mortgages  on  stocks  of  merchandise, 
where  the  mortgagor  was  permitted  to  re- 
main in  possession,  and  to  sell  the  goods, 
in  due  course  of  trade,  for  bis  own  benefit. 
We  held  that  such  transfers  were  virtually 
"made  in  trust  for  the  use  of  the  person 
making  the  same,"  within  the  meaning  of 
this  statute,  their  inevitable  tendency  be- 
ing to  binder  and  delay  thecreditors  of  the 
mortgagor.  They  were  said,  therefore,  to 
be  fraudulent  perse  as  against  such  cred- 
itors. Ab  said  by  the  United  States  su- 
prame  court  in  Kobinson  v.  Elliott,  2S 
Wall.  513.  where  the  subject  is  fully  dis- 
cussed, such  atransaction  on  its  face  shows 
that  the  legal  effect  of  it  is  to  delay  cred- 
itors, and  for  this  reason  "the  law  im> 
putes  to  it  a  fraudulent  purpose."  The 
statute  in  question  makes  transfers  of  this 
character  void  equally  against  subse- 
quent creditors  as  against  those  who  ex- 
ist at  the  time  ol  the  transaction.  It  is 
sufficient,  without  more,  that  such  is  the 
legislative  flat,  apart  from  any  satisfac- 
tory policy  which,  in  the  opinion  of  the 
courts,  might  justify  the  enactment  of 
such  a  law.  There  is  ample  reason,  how- 
ever, for  such  an  enactment.  The  appar- 
ent evidence  of  ownership  in  the  mort- 
gagor tends  to  disarm  suspicion,  and  to 
draw  subsequent  creditors  into  lending 
their  money,  or  selling  their  goods,  to  one 
who  is  thus  armed  by  the  mortgagee  with 


means  of  practicing  a  deception.  Tbe 
transfer  of  the  grantor's  stock  of  merchan- 
dise, made  to  the  Jefferson  County  Sav- 
ings Bank  by  Eborn,  on  June  7, 1886,  was 
in  form  a  bill  of  sale,  but  the  evidence 
clearly  shows  that  it  was  Intended  as  a 
security  for  a  debt  of  $1,500,  and  it  was 
therefore  but  a  mortgage.  There  Is  no 
controversy  on  this  point.  The  mort- 
gagor was  permitted  to  remain  in  posses- 
sion of  the  goods  for  over  three  months, 
and  to  daily  sell  and  appropriate  the  pro- 
ceeds of  sale  to  his  own  use.  Tbe  evidence 
satisfies  us,  moreover,  that  there  was  an 
implied  agreement  to  keep  tbe  matter  se- 
cret, and  not  register  tbe  mortgage  upon 
the  pbuUc  records.  The  chancellor,  as  we 
understand  his  opinion,  held  that  there 
must  have  existed  an  actual  intention  to 
defraud,  established  by  evidence  extrinsic 
to  the  transaction  itself  In  order  to  defeat 
the  transfer  as  against  subsequent  cred- 
itors, apparently  following  the  rule  de- 
clared by  us  in  the  case  of  a  mortgage  on 
real  estate,  accompanied  by  an  agreement 
to  withhold  It  from  registration.  Bank  v. 
McDonnell.  87  Ala.  736,  6  South.  Rep. 
703;  Tryon  v.  Floumoy.  80  Ala.  321 ;  Blen- 
nerhassett  v.  Sherman,  105  U.  S.  100.  This 
view  was  Incorrect.  The  case  falls  within 
tbe  scope  of  section  1730  of  the  Code,  ha  v- 
Ing  reference  to  personal  property  only, 
and  this  stamps  the  transaction  as  fraud- 
ulent per  se,  or  m  law  fraudulent  as 
against  subsequent  creditors,  as  well  as 
those  already  In  existence.  In  other 
words,  such  a  transaction,  being  pro- 
nounced by  statute  fraudulent  in  law, car- 
ries with  It  the  Inherent  element  of  an  in- 
tent to  hinder  and  delay  creditors;  and 
this  is  tbe  very  definition  and  essence  of 
actual  fraud.  There  is  another  and  dis- 
tinct class  of  cases  where  voluntary  con- 
veyances by  a  debtor  have  been  held  to  be 
void  against  debts  subsequently  contract- 
ed only  where  actual  fraud  was  proved. 
The  present  case  is  obviously  not  of  that 
class.  WilllamB  v.  Avery,  88  Ala.  115; 
Smith  V.  Vodges,  92  D.  S.  183.  It  follows 
from  these  views  of  the  law  that  the  fraud- 
ulent mortgage  given  by  Ebom  to  the 
bank  conferred  no  title  on  tbe  mortgagee 
which  would  avail  anything  as  against 
creditors  of  the  mortgagor,  existing  or 
subsequent. 

It  is  contended,  however,  that  although 
the  title  of  the  bank  acquired  by  the  mort- 
gage may  be  pronounced  worthless  by 
reason  of  its  fraudulent  nature,  yet  tbe 
title  to  the  goods  obtained  by  the  bank 
under  the  attachment  sale  is  valid,  and 
should  be  protected  by  the  court.  The 
bill  appears  from  the  record  to  have  been 
filed,  and  the  summons  to  have  been 
served  on  the  defendants  prior  to  the  levy 
of  the  attachment.  If  this  was  so,  tbe 
Hen  of  the  complainant  would  be  superior 
to  that  of  the  bank.  But  a  motion  hav- 
ing been  made  to  have  the  return  of  the 
Bheritt  amended  so  as  to  show  a  priority 
in  tlielevyofthe  attachment,  and  this  mo- 
tion not  having  been  acted  on,  we  reverse 
the  decree,  and  remand  the  cause  in  order 
that  some  action  may  be  taken  on  it.  We 
need  not  decide,  in  the  present  status  of 
the  case,  whether  the  attempt  to  sell  the 
equity  of  redemption  under  process  i^raetl 
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on  the  mortgage  debt  paseed  to  the  mort- 
gagee any  title  by  \irtue  o(  such  sale.  It 
may  be  that  thip  sale  operated  to  waive 
the  mortgagee's  title  to  the  goods  subject 
to  the  lien  ol  the  mortgage,  although  it 
would  not  have  such  effect  in  the  case  of 
real  estate.  We  leave  this  question  open, 
merely  citing  the  authorities  bearing  on 
the  subject,  lest  its  decision  might,  in  the 
present  state  of  the  record,  do  injustice  to 
the  parties  litigant.  Barker  t.  Bell,  87 
Ala.  354;  Powell  v.  Williams,  14  AJa.  476; 
Atkins  v.  Sawyer,  1  Pick.  351 ;  Camp  v. 
Coxe,  1  Dev.  &  B.  52;  Code  1886,  §  2892; 
Acker  v.  Bender,  88  Ala.  230 ;  Wallls  v.  Long, 
16  Ala.  738;  Fash  v.  Kaveeies,  32  Ala.  461. 
The  decree  is  reversed,  and  the  cause  re- 
manded. 

(89  Ala.  185) 

State  v.  Stonewall  Ins.  Co. 
{Swpreme  Court  <tf  Atfdbama.    Ifay  8, 1890.) 

TaXATIOH — COBPOBATB  STOOK— BlXSMFTIONB. 

1.  The  taxation  of  the  capital  stock  of  a  pri- 
vate corporation  is  a  taxation  of  its  prop«:1:y,  and 
not  of  its  franchises  and  privileges;  and  Code 
Aia.  §  478,  requiring  that  the  chief  cfflcer  of  such 
a  corpoation  shall  make  return  of  all  taxable 
property,  stating  the  number  of  shares  of  stock, 
tiieur  par  and  market  value,  and  the  items  of 
property  in  which  its  capital  stock  is  invested, 
was  not  intended  to  be  determinative  of  the  char- 
acter of  the  capital  stoclc,  but  only  to  prescribe  a 
method  of  listing  the  property  of  the  corporation, 
and  furnish  data  from  which  to  ascertain  the  as- 
sessable value  of  whatever  its  capital  was  in- 
vested in. 

2.  Code  Ala.  {  46S,  subd.  9,  providing  that  the 
capital  stock  of  private  corporations,  etc.,  shall 
be  taxable,  except  so  muob  thereof  as  may  be  in- 
vested in  property  otherwise  taxed,  was  only  in- 
tended to  prevent  double  taxation  of  taxable  int>p- 
erly,  and  does  not  render  taxable  such  portion  of 
the  capital  stock  of  an  insurance  company  as  is 
invested  in  Alabama  state  bonds,  which,  by  sec- 
tion 451,  sabd.  8,  are  made  non-taxable. 

Appeal  from  circuit  court,  Mobile  coun- 
ty; William  B.  Clareb,  Judge. 

In  the  matter  of  the  assessment  of  es- 
caped taxes  against  the  Stonewall  Insur- 
ance Company  for  the  years  1885-S9,  in- 
clusive ;  the  question  being  the  liability  of 
the  company  for  taxes  on  the  amount  of 
Its  capital  stock  invested  in  non-taxable 
Alabama  bonds.  It  appeared  among  the 
agreed  facts  that  the  corporation,  in  De- 
cember, 1884,  went  before  the  board  or 
conrt  of  county  commissioners,  and 
claimed  a  deduction  from  its  capital  stock, 
as  assessed  for  taxation,  for  the  amount 
invested  in  Alabama  state  bonds;  and, 
the  claim  being  allowed,  the  amount  so 
Invested  in  such  bonds  during  each  of  the 
subsequent  years  was  not  returned  for  tax- 
ation. In  August,  1889,  the  tax  collector 
of  the  county,  deeming  this  deduction  er- 
roneous, returned  the  amount  so  excepted 
as  property  which  had  escaped  taxation, 
and  notified  the  corporation  of  his  action. 
The  corporation  again  appeared  before 
the  county  commissioners,  and  claimed 
exemption  as  before;  but  the  commission- 
ers decided  against  it,  and  assessed  the  tax 
aa  reported  by  the  collector.  An  appeal 
was  taken  to  the  circuitcourt,  where judg- 
menv  was  rendered  in  favor  of  the  corpo- 
ration. The  same  issue  was  made  in  a 
separate  proceeding  as  to  the  taxes  for  the 
year  1889.  In  addition  to  the  agreed  state- 
v.7so.no.26— 48 


ment  of  facts,  it  was  admitted  tbat  the 
following  should  be  added  to  the  special 
findlnK  of  facts  by  the  court:  "It  appears 
from  the  books  of  the  tax  assessor  of  Mo- 
bile county  that,  whenever  the  shares  of 
banka  are  assessed  in  said  county,  the  as- 
sessor enters  in  his  bonk  not  only  the  num- 
ber of  shares  in  which  the  capital  stock  is 
divided,  but  also  the  names  of  the  several 
shareholder,  and  the  number  of  shares 
held  by  each,  with  the  market  value  there- 
of, and  tbat  the  shares  are  listed  and  as- 
sessed against  the  shareholders,  respect- 
ively, and  not  against  the  bank.  But  the 
state  objects  to  these  facts  as  irrelevant. " 
The  state  appeals,  and  now  assigns  the 
judgment  of  the  circuit  court  as  error. 

B&nnis  Taylor  and  J.  Little  Smith,  for 
appellant.  OveraJJ  &  Bestor,  for  respond- 
ent. 

Clopton,  J.  The  record  presents  the 
single  isBuewhether  a  private  corporation 
is  entitled  to  deduct  from  the  value  of  its 
capital  stock,  when  assensed  for  taxation, 
such  portion  thereof  as  is  invested  in 
bonds  of  the  state  under  subdivision  9  of 
section  453  of  the  Code,  which  levies  a  tax 
upon  "the  capital  stock  of  all  corpora- 
tions, companies,  or  associations  created 
or  existing  under  any  law  in  force  in  this 
state,  except  such  portions  of  the  capital 
stock  as  may  be  invested  in  property 
which  is  otherwise  taxed  as  property,  the 
same  to  be  paid  by  the  corporation,  com- 
pany, or  association ;  but  when  such  cor- 
poration, company,  or  association  pays 
the  taxes  in  this  chapter  levied  upon  the 
shares  Into  which  its  capital  stock  is  di- 
vided, or  the  same  is  paid  by  the  share- 
holders, snch  corporation,  company,  or 
asBociation  shall  only  be  required  to  pay 
the  taxes  levied  on  the  real  and  personal 
estate  owned  by  It,  unless  its  investments 
are  otherwise  herein  taxed. " 

A  controlling  question,  which  presents 
itself  at  the  outset,  is  whether  the  tax  lev 
led  upon  the  capital  stock  is  a  tax  upon 
the  property,  or  upon  the  privileges  and 
franchises  of  the  corporation?  Appellant 
Insists  it  Is  a  franchise  tax.  This  insist- 
ence is  based  on  the  theory  thatsection  478 
prescribes,  as  the  rule  for  determining  the 
value  of  the  capital  stock  for  the  purpose  of 
of  taxation  the  aggregate  market  value  of 
the  shares  into  which  it  is  divided.  If  the 
contention  be  well  founded,  the  case  of 
Hamilton  Co.  v.  Massachusetts,  fi  Wall.  632, 
and  the  next  two  preceding  cases  in  the 
same  volume,  apparently  support  the  con- 
tention; but  a  careful  examination  of  the 
opinion  in  the  casecited  above  shows  that 
the  conclusion  of  the  court  Is  based  on  the 
settled  course  of  decisions  of  the  state 
court  on  the  constitution  and  laws,  by 
which  the  statute  under  which  the  tax  is 
laid  was  construed  as  Imposing  a  fran- 
chise tax.  It  is  said:  "Separated  from 
the  peculiar  provision  of  the  state  consti- 
tution, and  the  long  practice  under  the 
original  decision,  the  present  decision  of 
the  state  courtuponthesubjectmight  well 
be  criticized  as  founded  in  unsubstantial 
distinctions;  but  when  weighed  as  an  ex- 
position of  that  peculiar  clause,  and  in 
view  of  the  long  practice  of  the  state,  com- 
mencing long  before  the  prior  decision  was 
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made.  It  is  not  poBsible  to  withhold  trom 
the  conclusion  a  full  and  unqnnlified  con- 
currence." Notwithstanding  the  course  of 
decision  of  the  state  court,  the  chief  justice 
and  two  associated  Justices  dissented,  on 
the  ground  that  the  tax  was  a  tax  on 
property. 

But  we  do  notconcurintheconstruction 
of  the  section  urged  by  counsel.  By  it  the 
president  or  other  chief  officer  is  required 
to  return  all  the  taxable  property  of  the 
corporation,  in  which  return  he  shall  state 
the  market  value  of  the  capital  stock,  the 
items  of  property  in  which  it  is  invested, 
with  the  value  thereof,  and  the  number  of 
shares  into  which  it  is  divided,  with  the 
par  value  and  actual  market  value  of  each 
of  such  shares.  The  primary  object  of  the 
section  is  to  prescribe  the  mode  for  listing 
the  property  of  the  corporation.  The  re- 
quirements as  to  the  statements  to  be 
made  in  the  return  are  evidently  intended 
to  furnish  the  assessor  datu—tbe  elements 
which  largely  enter  Into  the  market  value 
of  the  capital  stock— from  which  he  may 
be  enabled  to  form  a  correct  opinion  of  Its 
assessable  value  fur  taxation;  not  to  lay 
down  as  an  arbitrary  and  inflexible  rule 
that  the  value  shall  be  determined  from 
the  aggregate  market  value  of  the  shares 
or  of  the  Items  of  property,  or  both.  The 
assessor  may  resort  to  other  information. 
Bat,  if  the  constractiou  of  the  section  in- 
Bisted  upon  be  conceded,  nevertheless  the 
purpose  is  theascertainment  of  the  market 
value  of  the  capital  stock,  according  to 
which  the  tax  Is  imposed.  Owing  to  the 
difflculty  of  diatlngnlshing  between  the 
capital,  and  the  property  in  which  it  is  in- 
vested,tests  for  determining  whether  a  tax 
Is  on  the  property  or  the  franchises  maybe 
regarded,  generally,  as  uncertain  and  un- 
satisfactory; yetitsdeterminationis  often 
necessary,  for,  if  a  franchise  tax,  the  prop- 
erty in  which  the  capital  is  invested  be- 
comes Immaterial.  The  usual  and  most 
certain  test  Is  whether  the  tax  is  upon  the 
capital  stock,  eo  Domine,  without  regard 
to  its  value,  or  at  its  assessed  valuation  in 
whatever  it  may  be  invested.  If  the  for- 
mer, it  is  a  franchise  tax ;  if  the  latter,  a 
tax  upon  the  property.  Bank  v.  New 
York  City,  2  Black,  620.  In  the  Bank  Tax 
Case,  2  Wall.  200,  it  was  ruled  that  a  tax 
laid  on  banks,  on  a  valuation  equal  to  the 
amount  of  their  capital  stock  paid  In, 
or  secured  to  be  paid  In,  is  a  tax  on 
the  property  of  the  institution,  and  when 
that  property  consists  of  stocks  of  the 
federal  government  the  law  levying  the 
tax  is  void.  Our  own  decision  accords 
with  this  ruling.  In  Magiiire  v.  Board  of 
Revenue,  71  Ala.  401,  Stone,  J.,  says: 
"But  a  tax  on  the  capital  stock  of  a  bank 
whose  capital  is  invested  In  government 
securities,  not  allowed  to  be  taxed,  would 
be  a  tax  on  such  securities,  and  illegaL  " 

From  the  decisions,  it  follows  that  the 
tax  levied  upon  the  capital  stock  uf  cor- 
porations under  section  453,  subd.  9,  is  a 
tax  upon  the  property  of  the  corporations. 
But  there  is  no  need  to  rely  upon  judicial 
construction.  The  exception  in  thesection 
of  such  portions  of  the  capital  stock  as 
may  be  Invested  in  property  otherwise 
taxed  as  such  was  designed  to  prevent 
double  taxation,  which   cannot   occur  if 


the  tax  is  not  upon  the  property  of  the 
corporations.  The  language  of  the  first 
and  general  clause  of  thesection  iB''fortbe 
use  of  this  state;  and,  to  raise  revenue 
therefor,  there  is  levied  an  annoal  tax  of 
sixty  cents  [the  rate  has  since  been  re- 
duced] on  each  hundred  dollars  in  valtie, 
upon  the  following  property."  This 
clause  is  followed  by  13  separate  para- 
graphs specifying  land,  and  separate  and 
distinct  species  of  personal  property.  In- 
cluding the  capital  stock  of  corporations, 
and  closing  with  the  expression,  "all  oth- 
er property,  real  and  personal,  not  other- 
wise specified  herein."  This  must  be  re- 
garded as  a  legislative  declaration  that 
the  tax  is  Imposed  upon  the  capital  stock 
of  corporations  as  property,  and  accord- 
ing to  its  value. 

Regarded  as  a  tax  upon  property,  the 
question,  then,  is,  whether,  under  the  rev- 
enue law,  the  corporation  is  entitled  to  a 
deduction  from  the  assessed  value  of  its 
capital  stock  of  such  portion  as  is  invest- 
ed in  bonds  of  the  state.  It  is  contended 
that  the  deduction  can  be  made  under  the 
statute,  except  of  such  portions  as  maybe 
invested  in  property otJierwise  taxed.  The 
argument  is  that thecapital stock  includes 
everything  in  which  It  is  invested,  and 
that  expressly  excepting  the  portion  of  its 
investments  in  property  otherwise  taxed 
is  the  exclusion  of  such  portions  as  may 
be  invested  in  property  non-taxable.  It 
may  be  conceded  that  such  would  be  the 
proper  construction  if  the  subdivision  be 
disassociated  from  the  other  sections; 
but  all  the  sections  of  the  revenue  law  con- 
tained in  the  Code  were  passed  at  the 
same  time  and  should  be  construed  as 
continuous  sections  of  the  same  act,  each 
in  harmony  with  the  others,  and  bo  as  to 
give  effect  to  each  without  rendering  nuga- 
tory any  other,  it  practicable.  The  gener- 
al rule,  almoBtunlverpal,  in  the  interpreta- 
tion of  statutes  /a  pari  materia,  is  that 
the  lelgislative  intent,  collected  from  all 
the  statutes  relating  to  the  same  subject, 
shall  prevail  over  the  letter,  especially  if, 
in  giving  the  precise  words  their  ordinary 
meaning,  manifest  injustice  would  ensue. 

Section  451,  subd.  2,  declares  that  all 
bonds  of  the  United  States  and  of  this 
state  shall  be  exempt  from  taxation ;  and 
such  bonds  are  also  excepted  from  the  tax 
levied  by  subdivision  10  of  section  4.'3  on 
"all  investments  in  bonds,"— both  a  gen- 
eral declaration  of  exemption  ,  and  an  ex- 
ception from  the  special  tax  on  bonds.  It 
will  be  conceded  that  the  portion  of  the 
capital  stock  invested  in  taxable  bonds  is 
excepted  by  subdivision  9  of  section  46S 
from  the  tax  on  such  capital  stock,  be- 
cause invested  in  property  otherwise 
taxed.    This  Is  done,  as  admitted,  for  the 

?urpose  of  preventing  duplicate  taxation, 
r  the  portion  invested  in  bonds  of  this 
state  are  not  also  excepted,  duplicate  tax- 
ation may  be  the  consequence ;  for,  by  sub- 
division 10  of  section  46.3,  it  is  provided: 
"Put  all  capital  invested  in  bonds  or  cnr^ 
rency  which  are  exempt  from  taxation 
shall  be  liable  to  be  taxed  under  this  sec- 
tion, should  such  capital,  at  any  time  dur- 
ing the  year,  be  reconverted  into  money, 
bonds,  or  property  which  is  taxable,  un- 
less it  Is  made  to  appear  that  the  money, 
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bonds,  or  property  Into  which  such  recon- 
version may  be  made  has  been  aseeesed 
for  taxes  for  sacb  year. "  Unless  a  deduc- 
tion from  the  assessed  value  of  the  cap- 
ital stock  of  the  portion  invested  In  bonds 
of  the  state  Is  allowed,  then  there  exlstai 
the  anomaly  of  taxing,  in  the  form  of  cap- 
ital stock,  investments  expressly  exempt- 
ed from  all  taxation.  If  a  part  of  the 
money  capital  of  anindividnal  be  invested 
In  state  bonds,  it  will  be  conceded  that 
snch  part  Is  not  liable  to  taxation.  Why, 
then,  should  It  be  held  that  the  portion  of 
the  capital  of  corporations  so  Invested  Is 
taxable,  In  the  face  of  the  constitutional 
mandate,  "the  property  of  private  corpo- 
rations, associations,  and  individuals  of 
the  state  shall  forever  be  taxed  at  the  same 
rate,"  which  includes  not  merely  the  tech- 
nical rate,  bnt  also  the  mode  of  assess- 
ment. Const,  art.  11.  §  6.  The  sections  de- 
claring the  exemptions  should  be  regarded 
as  exceptions  to  the  section  specially  levy- 
ing the  taxes.  Any  other  construction  of 
the  revenue  law  nullifies  the  provisions  as 
to  the  exemptions,  discriminates  against 
corporations  in  the  matter  of  tuxtion  con- 
trary to  the  letter  of  the  constitution,  and 
violates  the  uniformly  observed  and  main- 
tained policy  of  the  state  as  to  the  non- 
taxability  of  its  bonds— a  policy  founded 
on  good  morals  and  public  justice  and 
honesty,  and  to  which  the  state  Is  implied- 
ly pledged.  When  the  revenue  laws  are 
considered  as  constituting  an  enMre  and 
complete  system  of  taxation,  the  legislative 
fntent  that  the  portion  of  the  capital 
stock  of  corporations  invested  In  bonds  of 
the  state  should  be  excepted  from  the  tax 
clearly  appears,  though  no  precise  words 
of  the  paragraph  levying  the  tax  declare 
the  exception.  This  construction  har- 
monizes all  the  provisions  and  sections  of 
the  revenue  law,  and  gives  effect  tmd  oper- 
ation to  each. 
Affirmed. 

McClellan,  J.,  not  sitting. 

(89  Ala.  a)  

Beahden  at  &}.  V.  State. 
(Supreme  Court  of  Alabama.    1ILa.j  1,  1890.) 
Bail — Scbkendeb  or  T>vwximLST. 
Under  Code  Ala.  1886,  S  442S),  providing  that 
ball  may,  at  any  time  before  thej  are  finally  dls- 
cbarged,  exonerate  themselves  by  svuTenderin^ 
the  defendants,  fhey  are  released  from  all  liabil- 
ity by  a  sorrender  made  after  default  and  Judg- 
ment nisi  requiring  them  to  show  oanse  why  it 
should  not  be  made  final. 

Appeal  from  circuit  court,  Chilton  coun- 
ty;  tf.  R.  DowDKLL,  Judge. 

A  defendant  in  a  criminal  case  made 
default,  and  Judgment  nisi  was  entered 
against  him  and  bis  ball,  requiring  them 
to  show  cause  at  the  next  term  why  it 
should  not  be  made  final.  The  bail  hav- 
ing before  that  time  surrendered,  the  de- 
fendant asked  to  be  discharged,  final 
Judgment  was  entered  against  them  for 
$25,  the  bond  having  been  for  f  160,  from 
which  they  appeal. 

W.  A.  Collier,  for  appellant.  W.  L.  Mat- 
tin,  Atty.  Gen.,  for  the  State. 

Stone,  C.  J.  Ball  Is  a  delivery  of  a  per- 
son to  bis  sureties,  upon  their  giving,  to- 


gether with  himself,  sufficient  security  for 
his  appearance;  he  being  supposed  to  con- 
tinue in  their  friendly  custody  instead  of 
going  to  ]all.  2  Amer.  &  Eng.  Euc.  Law.l. 
So,  when  ballisglven  for  a  defendant's  ap- 
pearance at  court,  the  sureties  on  the  bail- 
bond  become  bailees  or  custodians  of  the 
person  of  their  principal, and  they,  at  any 
time,  before  default  against  them  is  fixed, 
may  surrender  their  principal  In  full  dis- 
charge of  their  obligation  for  his  appear- 
ance at  court.  This  is  a  common-law 
right,  older  than  and  Independent  of  our 
statute  on  the  subject.  1  Tldd,  Pr.  281, 
282;  2  Amer.  &  £ng.  Enc.  Law,  25;  1 
Blsh.  Crlm.  Proc.  §  250.  The  doctrine  of 
arrest,  bail,  and  surrender  of  the  principal 
in  exoneration  of  the  sureties  originally 
pertained  alike  to  civil  and  criminal  pro- 
ceedings. It  ceased  as  to  the  former  when 
imprisonmentfor  debt  was  abolished.  Sec- 
tion 3685  of  the  Code  of  1852  provides  that, 
"at  any  time  before  the  bail  [in  criminal 
cases]  are  finally  discharged,  they  may 
surrender  the  defendant  In  exoneration  of 
themselves."  Section  3t58fi.  "Forthlspur- 
pose  they  may  arrest  the  defendant  on  a 
certified  copy  of  the  undertaking  at  any 
place  in  this  state,  or  may,  by  a  written 
authority  indorsed  on  such  copy,  author- 
lise  another  person  to  do  so."  This  is 
the  first  time  in  Alabama  legislation  when 
the  foregoing  provision  made  its  appear- 
ance in  criminal  procedure.  Since  then  it 
has  been  retained  In  every  codification  of 
our  statutes  without  material  change. 
In  the  special  Penal  Code  of  186B,  §  699,  the 
language  Is :  "  Ball  may,  at  any  time  be- 
fore they  are  finally  discharged,  exonerate 
themselves  by  surrendering  the  defendant. " 
Code  1867,  §  4250;  Code  1876,  S  4859;  Code 
1886, S  4429. 

We  have  endeavored  to  trace  the  his- 
tory of  this  legislation  to  its  source,  but 
have  found  no  mention  of  it  In  our  crim- 
inal Jurisprudence  earlier  than  the  Code  of 
1852.  We  have  said  the  common-law  rule 
of  arrest,  bail,  and  surrender  of  defendant 
in  discharge  of  his  sureties  was  the  same 
in  civil  and  criminal  proceedings.  By  the 
"Act  making  further  regulations  Injudi- 
cial proceedings, "  approved  December  24, 
1812,  (Toulmin,  Dig.  33,)  it  was  provided 
"that  the  bail  shall  have  liberty,  at  any 
time  before  final  judgment  obtained 
against  him  on  scire  facias,  to  surrender 
to  the  court  from  which  such  process  is- 
sued, or  to  the  sheriff,  returning  such 
process  during  the  sitting  of  such  court, 
or  to  the  sheriff.  In  the  recess  of  such 
court,  the  principal  in  discharge  of  him- 
aelf."  Aiken,  Dig.  p.  54,  §  IS;  Clay,  Dig. 
p.  76,  $  20.  These  statutory  provisions  re- 
mained substantially  unchanged, so  far  as 
we  have  discovered,  until,  by  the  adop- 
tion of  the  constitution  of  1868,  Imprison- 
ment for  debt  was  abolished.  Code  1862, 
§  2188 ;  Code  1867,  5  2589.  May  we  not  sup- 
pose  that  by  the  insertion  of  section  3685 
the  authors  of  the  Code  of  1852  intended  to 
confer  on  bail  In  criminal  cases  the  same 
means  ofexoneratingthemselves  as  ball  in 
civil  suits  had  so  long  enjoyed?  The 
statute  (Code  1886,  §  4429)  declares  that 
by  surrendering  the  defendant  bailmnyex- 
oneratethemselvee.  Thiscan  have  butone 
meaning.   They  thereby  relieve  themselves 
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of  the  bnrden  or  obligation  of  the  bond. 
It  ceases  to  be  a  bnrden  or  obligation  rest- 
loK  on  them.  And  so  the  statute  declares 
that  this  surrender  may  be  made  nt  any 
time  before  they  (the  bondsmen)  are  final- 
ly dlscharsed.  When  are  they  finally  dis- 
charged ?  Certainly  not  belore  a  condition- 
al judgment  is  rendered  against  them. 
Certainly  not  while  a  conditional  judg- 
ment stands  against  them,  which  the 
state  Is  seeking  to  make  absolute.  They 
can  be  finally  discharged  only  In  one  of 
two  ways,— they  must  pay  the  amount  of 
the  bond,  or  the  judgment  of  the  court 
must  be  pronounced  In  their  favor.  The 
ball  had  not  been  finally  discharged.  They 
delivered  the  defendant  to  the  sheriff,  and 
the  statute  declares  that  they  thereby  ex- 
onerated themselyes.  This  leaves  us  with- 
out discretion.  If  our  ruling  works  an 
injustice,  the  remedy  is  not  with  us. 

If  it  be  contended  or  supposed  that  oar 
decision  goes  the  length  of  holding  that 
the  sureties  in  a  ball-bond  may  exonerate 
themselves  by  surrendering  their  princi- 
pal, even  after  final  judgment  against 
them,  our  answer  is  that  that  question 
is  not  before  us,  and  we  do  not  decide  it. 
It  may  be  that  other  principles  would  con- 
trol in  the  case  supposed. 

The  judgment  of  the  circuit  court  Is  re^ 
versed,  and  a  judgment  here  rendered  dis- 
charging the  sureties,  who  will  go  hence 
without  day.  This  Judgment  does  not 
affect  the  defendant  Bearden.  HlBBtatua 
remains  unchanged. 


(90  Ala,  U) 

LiOVKLL  T.  DE  BARDELABBN  COAL  & 

Ibon  Co. 
(Supreme  Court  of  Alabama.    May  1, 1890.) 
Dbath  bt  Wrohofdi.  Acw— ImrAST— Pabtim — 

FLBADIHa. 

1.  A  father,  the  death  of  whose  minor  son,  In 
the  service  of  another,  is  caused  by  the  negll- 
gence  of  a  fellow-servant,  cannot  sue  the  master; 
His  liability  for  injury  so  caused  having  been 
created  by  the  employe's  act  of  February  13, 1886, 
(Code  Ala.  1886,  |s  2590-2593,)  and  section  2591 
providing  that,  if  such  injuty  results  in  the  death 
of  the  servant,  his  personal  representative  may 
sue  therefor,  and  that  the  damages  recovered  shall 
l>e  distributed  according  to  the  statute  of  distri- 
butions. The  action  so  given  by  this  section  Is 
not  extended  to  the  father,  also,  by  virtue  of  Code 
Ala.  1886,  S  2588,  Act  Jan.  23,  1885,  providing 
that,  where  the  death  of  a  minor  is  caused  by  the 
wrongful  act  of  another,  his  agents  or  servants, 
the  father  or  the  personal  representative  maysne. 

2.  If  in  a  suit  for  the  death  of  a  minor  son  in 
the  service  of  another,  caused  by  the  negligence 
of  a  fellow-servant,  the  father  would  rely  on  the 
hiring  having  been  without  his  consent,  or  the 
■on  put  atwork  whose  dangers  he  could  not  appre- 
ciate and  avoid,  by  reason  of  his  youth  and  want 
of  experience,  those  facts  must  be  pleaded. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  SsARPE,  .Tndge. 

The  plaintm  sued  for  damages  for  inju- 
ries resulting  in  the  death  of  his  minor  son 
while  In  the  defendant's  service,  alleged 
to  have  been  caused  by  the  negligence  of  a 
fellow-servant.  A  demurrer  to  the  com- 
plaint was  sustained  on  the  ground  that 
the  action  could  be  maintained  by  the  per- 
sonal representatlTe  only.  The  plaintiff 
appeals. 


Cblsolmd  TV/ia7<iy,  tor  appellant.  Weath' 
erly  &  Pei-cy,  for  appellee. 

McCi.Ei.LAN,  J.  If  the  employment  of 
the  plaintiff's  minor  son  by  the  defendant 
was  against  the  will  of  the  former,  bis 
rights  would  thereby  be  made  to  appear 
In  a  more  favorable  light.  The  complaint 
alleges  the  employment,  and  is  silent  as 
to  whether  It  was  with  or  without  the 
father's  consent.  In  this  absence  of  aver- 
ment, a  familiar  rule  of  pleading  requires 
US  to  construe  the  complaint  most  strong- 
ly against  the  plaintiff,  and  to  hold  that 
the  contract  of  service  was  entered  into 
by  the  son  with  the  consent  of  the  father. 
Moreover,  the  averment  is  that  the  de- 
fendant employed  the  minor.  This,  with- 
out more.  Implies  n  legal  employment,  in- 
volving the  parent's  consent.  Similarly, 
the  complaint  is  silent  as  to  the  age  of  the 
son,  further  than  that  he  was  a  minor. 
Heuce  It  does  not  appear  but  that  he  was 
over  the  age  of  14  years,  from  and  after 
which  period  the  prima,  facie  presumption 
that  he  was  capable  of  the  exercise  of  judg- 
ment and  discretion  is  Indulged.  Had  he 
been  under  that  age,  the  opposite  presump- 
tion would  be  Indulged,  and  might  have 
had  an  important  bearing,  favorable  to  the 
plaintiB,on  the  claim  for  damages  he  now 
asserts.  Coal  &  Iron  Co.  v.  Brawlcy,  83  Ala. 
871, 8  South.  Bep.  565.  The  proper  observ- 
ance of  the  ruleadverted  to  above  imposes 
on  us  the  duty  of  reading  the  complaint  as 
if  it  had  averred  the  minor  to  be  over  the 
age  of  14,  as,  had  the  fact  been  otherwise, 
we  must  assume  it  would  have  been  so 
laid.    City  Council  v.  Hughes,  65  Ala.  201. 

The  case  presented,  therefore,  by  the 
complaint,  involvea  a  contract,  to  which 
the  father  assented,  made  by  the  defend- 
ant with  a  minor  "of  sufficient  discretion 
to  comprehend  and  guard  against  the 
dangers  of  the  employment,  when  fully  ex- 
plained to  him."  The  authorities  are  uni- 
form at  common  law  to  the  proposition 
that,  by  such  a  contract,  both  the  son 
and  the  father  assume  all  the  risks  Incident 
to  the  service,  and  that  neither  can  recov- 
er against  the  employer  for  any  injury  re- 
sulting to  the  employe  from  the  negligence 
of  a  co-employe  In  and  about  the  common 
service,  Hamilton  v.  Railway  Co.,  54  Tex. 
556;  Railway  Co.  v.  Carlton,  15  Amer.  & 
£ng.  B.  Cas.  850,  note  855;  Pennsylvania 
Co.  V.  liong.  Id.  345;  Green  wald  v.  Rail- 
road Co.,  18  N.  W.  Bep.  513;  Railway  Co. 
V.  Byerle,ll  N.E.Bep.6;  1  Shear  &  R.  Neg. 
§218. 

Thus  the  question  stands,  and  is  settled, 
at  the  common  law.  Has  the  doctrine 
been  modified  by  statutes  in  this  state? 
Appellant  insists  that  It  has.  Section  2688 
of  the  Code  is  relied  on,  ot  its  own  force, 
and  also  in  connection  with  what  is 
known  as  the  "employe's  act,"  now  con- 
stituting sections  2590  to  2598  of  the  Code, 
as  authorising  a  recovery  by  the  father 
for  Injuries  resulting  in  the  death  of  his 
minor  son,  occasioned  by  the  negligence 
of  fellow-servants  In  an  employment  such 
as  the  complaint  discloses.  It  is  unneces- 
sary, we  think,  to  go  into  an  exhaustive 
history  of  this  legislation  to  arrive  at  a 
just  Interpretation  of  it.  A  brief  resume 
will  suffice.    At  common  law.  and  under 
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oar  statutes  prior  to  the  passage  ot  the 
act  of  January  23, 1885,  the  father  In  no 
case  had  a  right  of  action  for  the  killing 
of  his  child ;  a  former  attempt  by  the  legis- 
lature to  give  him  the  right  haying  abort- 
ed by  reason  of  the  unconstitutionality  of 
the  act  passed  to  that  end.  Just  prior  to 
that  attempt  tlie  act  "to  prevent  homi- 
cides" had  been  enacted, giving  to  the  per- 
sonal representative  of  any  person  whose 
death  was  caused  by  the  wrongful  act  or 
omission  of  another  a  right  of  action  for  the 
recovery  of  damages  in  all  cases  in  which 
the  deceased,  had  the  Injury  fallen  short 
ot  death,  could  have  recovered.  This  act 
(now  section  2589  of  the  Code)  applied  aa 
well  to  Infants  as  adults,  but  it  did  not 
and  does  not  create  any  right  of  action  In 
the  father  or  mother.  Conceiving,  doubt- 
less, that  the  parents  of  minors  were  en- 
titled to  their  services  absolutely  during 
minority, and  hence  had  a  more  directand 
tangible  interest  in  their  lives  than  that 
to  be  subserved  by  a  distribution  of  their 
estates,  the  general  assembly  attempted 
In  1872,  and  again,  with  success,  in  1885, 
to  allow  the  parents  or  personal  repre- 
sentative to  sue  for  a  wrongful  act  caus- 
ing the  death  of  a  minor.  Acts  1884-85, 
p.  09;  Code,  g  2588.  The  sole  purpose  and 
eBect  of  this  statute  was  to  extend  the 
right  ot  action  already  lodged  in  the  per- 
sonal representative  to  the  father,  and  in 
certain  contingencies,  to  the  mother.  Its 
reference  to  the  personal  representative 
was  necessary,  on  the  one  hand,  to  give 
the  parents  priority  of  right  over  him,  and 
on  the  other  to  exclude  a  construction 
which  might  have  defeated  the  representa- 
tive's right  to  sue  under  section  ^i89  of  the 
Code  in  a  ca«e  where  the  parents  had  died 
after  right  ot  action  accrued,  and  before 
suit  brought ;  and,  while  there  is  no  ex- 
press limitation  in  this  statute  to  cases  in 
which  recovery  might  have  been  had  by 
the  party  injured  had  not  death  ensued, 
wn  can  conceive  of  no  possible  reason  up- 
on which  to  base  a  construction  other 
than  this.  Why  should  the  infant  dead  be 
allowed  to  recover  when  the  infant  living 
could  not  ?  If  punishment  was  the  object 
of  the  enactment,  should  it  be  confined  to 
fatal  results,  while  acts  equally  reprehens- 
ible In  themselves,  but  not  so  disastrous 
In  consequences,  should  go  unwhlpped  of 
Justice?  If,  as  counsel  suggest,  this  at)- 
■olnte liability  was  inflicted  for  the  wrong- 
ful employment  of  Infants  in  hasardous 
call!ng8,  why  visit  it  upon  persons  who 
have  not  been  guilty  of  this  offense,  but 
have  caused  the  death  of  minors  with 
whom  they  have  no  contractual  relations? 
We  cannot  concur  In  the  construction 
which  would  make  this  statute  entirely 
gal  generis  In  legislation,  snd  take  away 
defenses  which  are  coeval  with  the  right 
of  action  it  extends  to  the  parents  of  mi- 
nor children.  Pierce,  R.  B.  899.  But,  were 
we  of  a  different  mind,  we  would  still  feel 
constrained  to  follow  the  former  ruUng^a 
of  this  court,  which,  in  effect,  measure  the 
father's  right  of  recovery  under  this  sec- 
tion of  ttie  Code  by  a  consideration  ot 
what  the  child's  right  would  have  been 
had  he  sarvtved,  at  least  to  the  extent  of 
confining  the  former  to  cases  in  which  the 
latter  might  have  recovered,  though  not 


extending  It  to  all  such  cases.  Iron  Co.  v. 
Brawley,  88  Ala.  871,  3  South.  Rep.  555; 
Railroad  Co.  v.  Donovan,  84  Ala.  141,  4 
South  Rep.  142. 

So  much  for  section  2588  of  the  Code. 
Under  It,  neither  the  minor  living,  nor, 
death  having  ensued  from  the  injury  com- 
plained ot,  his  father,  can  recover  for  an 
injury  occasioned  by  his  co-employe  In  a 
service  for  which  he  has  contracted  with 
the  father's  consent.  Does  the  employe's 
act  (Code,  §§2590-2593)  authorize thefather 
to  sue  under  such  circumstances?  The 
question  must  be  determined  on  the  terms 
of  that  act  itself,  and  without  reference  to 
section  2588  of  the  Code,  or  any  other  stat- 
ute. It  relates  to  a  class  of  cases  in  which 
before  no  cause  of  action  existed,  to  a  class 
ot  Injuries,  the  damages  for  which,  at  com- 
mon law  and  under  our  statutes,  had 
been  bartered  away  before  they  accrued. 
The  statute  was  one  ot  enlargement  pure- 
ly. No  existing  right  was  curtailed,  limit' 
ed,  or  taken  away.  The  only  llmltatlona 
in  the  act  were  upon  causes  of  action  cre- 
ated by  the  act,  and  having  no  existence 
outside  of  it.  Oiving  its  limitations  the 
fullest  interpretation,  the  broadest  signifl- 
cance,  they  do  not  trench  upon  any  right 
a  father  who  has  consented  to  his  minor 
son's  entering  an  employment  in  which  ha 
is  Injured  by  a  co-employe  has  to  sue  the 
employer  for  such  Injury,  since  he  never 
had  that  right.  In  creating  this  new  causa 
of  action,  it  was,  therefore,  not  only  en- 
tirdy  competent  for  the  legislature  to  con- 
fine It,  in  cases  where  the  injury  produced 
death, to thepersonal  representative;  but, 
in  doing  so,  no  existing  right  to  sue  was 
taken  away  from  the  parents.  It  the  mi- 
nor's employment  was  against  the  will  of 
the  father,  he  could  maintain  the  action 
before  the  employe's  act  and  afterwards, 
though  not  under  it.  If  with  his  consent, 
as  in  this  case,  he  could  sue  neither  before 
nor  alter,  nor  under  nor  without,  the  stat- 
ute, if  we  are  to  give  any  force  whatever  to 
section  2591,  which  designates  the  only  per- 
son who  may  sue  under  the  act  where  the 
injury  results  in  death,  and  particularly 
and  peremptorily  makes  provision  for 
the  disposition  of  the  reco\ei-7  which  can 
only  be  carried  out  by  the  i«M'.-iunal  repre- 
sen  tati  ve.  Why  the  law-makers  ingrafted 
this  limitation  on  the  prosecution  of  the 
cause  of  action  created  by  the  act  is  not 
for  us  to  Inquire.  It  Is  wholly  immaterial. 
It  provides  for  all  servants  and  employes, 
—infants  as  well  as  adults.  Had  either 
cla«s  been  omitted,  that  class  would  have 
been  without  remedy  for  the  nellgence  of 
co-servants.  Neither  class  was  omitted, 
either  in  giving  the  remedy,  or  in  requiring 
suit.  In  case  of  death,  to  be  brought  by  the 
personal  representative.  To  avoid  Ju- 
dicial legislation,  we  must  and  do  hold 
that  the  father,  under  the  averments  ot 
this  complaint,  has  no  standing  In  court 
to  recover  damages  for  the  death  ot  his 
minor  son  resulting  from  the  negligence  of 
fellow-servants.  Stewart  v. Railroad  Co., 
83  Ala.  493,  4  South.  Rep.  373. 

A  critical  examination  of  the  complaint 
demonstrates  that  each  of  its  four  counts 
is  framed  under  the  employe's  act,  and 
seeks  to  recover  for  the  negligence  ot  fel- 
low-servants   of  plaintiff's    minor  soa. 
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The  first  count.  In  its  averment  with  re- 
spect  to  the  failure  of  the  defendant  to 
provide  a  sufficient  number  of  brakenien, 
etc.,  appears  at  a  casual  view  to  charge 
negligence  on  the  part  of  the  defendant; 
but  a  closer  reading  developes  the  absence 
of  any  averments  that  the  injury  was 
caused  by  this  failure  to  provide  the  requi- 
site number  of  bralcemen. 

The  demurrers,  which  were  baaed  on 
the  theory  that  the  suit  could  only  be 
prosecuted  by  thepersonal  representative, 
were  properly  sustained,  and  the  Judgment 
of  the  city  court  is  affirmed. 

(90  Ala.  M)  

Evans  v.  Sava.vnah  &  W.  K.  C!o. 

(Sn/preme  Cowrt  of  Alabama.    Hay  2,  1890.) 

Bkinbnt  Dokain — Dedication — Damaobb. 

1.  In  on  action  against  a  railroad  company 
for  damages  to  property,  it  appeared  tltat  plain- 
tiff'a  grantor  purchased  a  block  with  reference  to 
a  map  showing  that  part  of  the  street  on  which  it 
was  sitnated  was  reserved  for  railroad  purposes, 
and  sold  a  half  interest  in  part  of  it  to  plaintiff, 
who,  after  the  railroad  had  been  built^  purchased 
the  other  half  interest,  and  the  balance  of  the 
block.  Heid,  that  the  seserved  right  was  the 
only  interest  essential  to  be  acquired  by  defendant 
as  against  plaintiff;  and,  being  acquired,  plaintiff 
cannot  complain  of  the  construction  of  a  necessary 
embankment  by  defendant  as  a  nuisance. 

2.  Damages  for  the  taking,  and  injury  to  the 
land,  belong  to  the  owner  at  the  time  of  the  in- 
Jnry,  and  did  not  pass  to  a  grantee  with  the  title  to 
the  land. 

Appeal  from  circuit  court,  Jefferson 
county ;  James  B.  Hrad,  Judge. 

Webb  <&  TlUmHn  and  J.  M.  McMaster,  for 
appellant.  Chisolm  &  Wbaley,  for  appel- 
lee. 

Clopton,  J.  Appellant  sues  to  recover 
damages  for  injuries  alleged  to  have  been 
done  to  his  property  by  defendant's  con- 
struction, operation,  and  maintenance  of 
a  railroad  track  along  a  public  street 
fronting  on  his  property,  designated  as 
"Twenty-Ninth  Street."  Plaintiff's  lot 
and  the  adjacent  lands  were  formerly 
owned  by  the  Elyton  Land  Company, 
which  company  divided  the  lands  Into 
lots,  and  caused  two  maps  to  be  made, — 
one  in  1871,  and  the  other  in  1886,— show- 
ing the  various  lots,  streets,  and  avenues. 
Upon  each  of  the  maps  a  street  was 
sketched,  and  designated  as  "Twenty- 
Ninth  Street. "  On  September  28, 1886,  the 
company  sold  and  conveyed  to  K.  W.  Bo- 
land  a  block  of  land  described  on  the  maps 
as  "Block  Numbered  435,"  which  was 
bounded  on  the  west  by  Twenty-Ninth 
street.  On  October  1, 1886,  Boland  con- 
veyed to  plaintiff  an  undivided  half  inter- 
est In  a  part  of  the  block,  and  on  January 
1, 1888,  conveyed  to  him  the  other  half  in- 
terest, and  his  entire  interest  in  the  re- 
mainder of  the  block.  The  railroad  track, 
and  the  embankment  on  which  it  is  placed, 
were  constructed  by  the  Columbus  &  West- 
em  Railroad  Company  in  1887.  and  com- 
pleted in  October  of  that  year,  which  com- 
pany, and  the  Savannah  &  Western  Rail- 
way Company,  were  subsequently  consoli- 
dated, and  merged  into  a  single  corpora- 
tion, under  the  name  of  the  latter  compa- 
ny. On  his  title  thus  acquired,  and  on  the 
theory  that  the  street  had  been  dedicated 


to  the  public  use,  plaintiff  asked  the  court;' 
to  instruct  the  jury  that  he  had  the  right 
in  this  action  to  recover  the  entire  dam- 
age done  to  the  lot  by  the  construction  of 
the  embankment,  notwithstanding  his 
title  may  have  been  acquired  since  its  con- 
struction. This  charge  the  court  refused 
to  give,  and  instructed  the  jury  that  plain- 
tiff was  not  entitled  to  recover  for  any 
damage  or  injury  which  may  have  been 
done  to  that  part  of  the  lot  which  was 
conveyed  by  the  deed  of  Boland  dated 
January  1, 1888,  by  the  erection  of  the  em- 
bankment prior  to  that  date,  or  by  its 
subsequent  maintenance^  These  charg^es 
present  the  main  and  only  material  ques- 
tions requiring  consideration  and  decision. 

So  far  as  concerns  the  part  of  the  block 
to  which  plaintiff  subsequently  acquired 
title,  the  gravamen  of  the  action — the  sole 
ground  on  which  plaintiff  can  be  entitled 
to  recover  damages — is  that  the  embank- 
ment was  unlawful,  and  therefore  a  nui- 
sance which  defendant  had  maintainsd  and 
continued.  The  complaint  does  not  aver 
that  the  work  was  done  in  an  improper 
or  negligent  manner,  and  the  evidence 
shows  that  the  embankment  was  con- 
structed with  care  and  skill,  and  in  a 
manner  conforming  to  the  grade  of  other 
railroads  at  crossings  on  First  avenue.  A 
railroad  authorized  by  law  to  be  built  is 
not  a  nuisance,  if  constructed  with  proper 
care  and  skill,  and  the  right  of  way  is  first 
obtained.  Defendant  was  incorporated 
under  the  General  Laws,  and  was  antbor- 
Ised  byits  charter  toconstruct a roadfrom 
Good  water  to  Birmingham,  Ala.  Section 
21  of  article  14  of  the  constitution  pro- 
vides: "Any  association  or  corporation 
organized  for  the  purpose  shall  have  the 
right  to  construct  and  operate  a  railroad 
between  any  points  in  this  state."  The 
statutes  prescribe  the  mode  In  which  cor- 
porations for  the  construction  of  railroads 
shall  be  formed.  They  require  that  the 
terminal,  and  such  other  points  along  the 
line  of  the  proposed  railroad  as  may  l>e 
deemed  proper,  shall  be  set  forth  in  the 
written  declaration  required  to  be  filed 
with  the  secretary  of  state.  They  invest 
such  corporation  with  power  to  acquire 
and  hold,  by  gift  or  purchase,  or  by  con- 
demnation in  the  mode  prescribed  by  law, 
such  lands  as  may  be  necessary  for  a  way 
and  right  of  way,  not  exceeding  100  feet  in 
width  throughout  the  entlr«  length  of  the 
road.    Code,  S§  1573,  1574-1580. 

Twenty-Ninth  street  is  not  within  the 
corporate  limits  of  any  town  or  city,  and 
has  been  declared  a  public  road  by  the 
court  of  county  commissioners.  Hence 
the  cases  of  Railway  Co.  v.  Witherow, 
82  Ala.  190.  3  South.  Rep.  23,  and  Perry  v. 
Railroad  Co.,  56  Ala.  418,  are  not  applica- 
ble. The  defendant  being  authorized  by 
its  charter,  granted  in  accordance  with 
the  statute,  to  construct  a  railroad  be- 
tween fixed  and  terminal  points,  stated  In 
the  declaration  of  incorporation,  if.  in  con- 
structing the  road,  it  becomes  necessary 
to  take  a  part  of  a  highway  dedicated  to 
the  pnblic  use  by  the  original  owner,  and 
not  within  the  corporate  limits  of  a  town 
or  city,  the  authority  to  do  so  arises  from 
necessary  implication.  Mobile  &  O.  R. 
Co.    V.    Alabama    M.    Ry.   Co.,   87    Ala. 
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501,  S  South.  Bep.  404.  Tlie  rlKbt  of  way 
along  Twenty-Ninth  street  was  granted 
to  the  Columbus  &WeBterii  Railroad  Com- 
pany by  the  Glytun  Land  Company ;  at 
what  time  the  bill  of  exceptions  does  not 
state,  but  certainly  before  the  erection  of 
the  embankment,  in  1887.  Defendant  ob- 
tained the  public  right  by  the  co-operative 
effect  of  the  constitution  and  the  statutes, 
and  the  right  or  interest  in  the  street  of 
the  Ely  ton  Land  Company  by  Its  deed. 

It  then  remains  to  inquire  whether  plain- 
tiff or  his  grantor  had  any  right  or  inter- 
est in  the  street  which  it  wan  necessary  for 
defendant  to  obtain :  for,  if  a  railroad  is 
built  in  a  public  street  or  highway,  not 
only  must  the  public  right,  but  also  the 
private  rights  or  Interests  in  the  street  or 
highway  of  individuals  be  acquiivd.  Oth- 
erwise, as  to  them,  the  railroad  is  unlaw- 
ful, and  may  be  a  nuisance.  Plaintiff  con- 
tends that  the  Elyton  Land  Company  had 
dedicated  the  street  to  the  public  use,  be- 
yond its  power  of  interference,  prior  to 
the  conveyance  of  ■  the  right  of  way  to  the 
Columbus  &  Western  Railroad  Company. 
This  contention'  is  founded  on  the  facts 
that  the  map  of  1871  does  not  contain  any 
Indication  that  a  portion  of  the  street 
was  intended  for  railroad  uses,  and  that 
the  company  had  sold  lots  on  other  por- 
tions of  the  street  as  far  bark  as  1874.  It 
cannot  be  questioned  that  when  a  land- 
owner lays  ont  his  land  into  lots,  setting 
apart  certain  portions  as  streets,  with  a 
view  of  establishing  a  town,  a  sale  of  the 
lots  with  reference  to  a  map  defining  and 
delineating  the  streets  is  a  complete  dedi- 
cation to  the  ase  of  the  purchasers  and 
the  public.  Such  dedication,  when  com- 
plete. Is  irrevocable,  and  divests  the  own- 
er of  the  right  to  pervert  the  street  from 
Its  original  purposes,  or  to  impose  an  ad- 
ditional, inconsistent  servitude.  But  the 
mere  laying  out  the  lots,  and  making  a 
map  showing  streets,  do  not,  of  them- 
selves, deprive  the  owner  of  the  right  to 
ase  the  property  as  bis  own.  There  must 
be  an  acceptance  of  the  dedication,  of 
which  thesale  and  purchase  of  lotsis  sufB- 
cient  proof.  The  sales  and  conveyances  of 
lots,  describing  the  streets  as  boundaries, 
constitute  covenants  with  the  purchasers 
that  the  streets  are  dedicated  to  their  use. 
and  the  use  of  the  public.  Rowan  v.Town 
of  Portland,  8  B.  Mon.  232.  On  this  prin- 
ciple rests  the  legal  presumption  that  by 
such  conveyance  the  ultlmnte  fee  is  vested 
in  the  purchaser  to  thecenter  of  the  street, 
subject  only  to  the  public  easement.  This 
constructive  extension  of  the  titie  confers 
on  the  owner  of  the  abutting  property  a 
right  to  prevent  or  redress  any  obstruc- 
tion or  perversion  of  the  street  to  uses 
other  than  those  for  which  it  was  dedicat- 
ed ;  and  in  such  cases  a  railroad  corpora- 
tion, in  order  to  lawfully  acquire  the  right 
of  way  over  the  street,  must  obtain  the 
private  right  or  interest  of  such  owner. 

The  bill  of  exceptions  does  not  state  at 
whut  time  in  1886  the  map  of  that  year 
was  made;  but,  construing  the  bill  against 
the  party  excepting,  we  must  presume  It 
was  made  before  Boland  purchased  the 
block,  and  was  the  map  referred  to  in  the 
conveyance  to  him.  On  this  map,  dotted 
lines  running  along  Twenty-Ninth  street 


are  delineated, showing  the  designation  of 
a  portion  thereof  for  railroad  purposes. 
With  this  exception,  the  street  is  desig- 
nated as  it  was  originally  laid  out  in  the 
map  of  1871.  According  to  the  map  of 
1886,  the  company  dedicated  the  whole 
street  to  the  width  of  80  feet,  reserving  a 
right  to  impose  on  a  portion  of  it  the  bur- 
den indicated  bv  the  dotted  lines.  In 
Ayres  v.  Railroad  Co.,  48  N.  J.  Law,  44,  3 
Atl.  Rep.  885,  the  map  of  the  plan  of  the 
town  contained  similar  indications.  It  is 
said:  "From  all  the  circumstances,  the 
plain  intent  was  to  dedicate  to  public  use, 
as  a  highway,  the  whole  width  of  one 
hundred  feet,  subject  to  an  easement  for 
railroad  purposes  over  a  portion  of  the 
center  reserved  to,  and  to  be  designated 
by,  the  grantor.  •  •  •  When  that  por- 
tion should  be  designated  and  devoted  to 
railroad  purposes,  the  easement  of  the 
public  highway  would  be  suspended  over 
it,  and  continue  suspended  so  long  as  it 
was  devoted  to  such  purposes. "  The  nat- 
ure of  the  covenant  with  Boland  as  an  in- 
dividual purchaser  is  that  be  should  have 
all  the  use  and  benefits  of  the  street  as  de- 
fined and  delineated  on  the  map  with  refer- 
ence to  which  he  purchased.  The  deed  to  the 
Columbus  &  Western  Railroad  Company, 
having  been  made  after  tbe  previous  dedi- 
cation, must  be  regarded  as  made  and  ac- 
cepted subject  to  that  dedication.  But 
this  case,  as  made  by  the  record,  does  not 
involve  the  right  and  authority  of  the  ded- 
icator to  Impose  additional  burden  on  the 
street  as  against  the  purchasers  of  other 
lots  or  the  public.  The  direct  question  is, 
what  was  the  nature  and  extent  of  the 
title  or  interest  in  the  street  which  pskssed 
by  the  company's  conveyance  to  Boland, 
plaintiff's  grantor.  Having  purchased 
with  reference  to  a  map,  on  which  there 
were  dotted  lines  showing  the  reservation 
of  a  right  to  devote  a  portion  of  the  street 
to  railroad  purposes,  such  reservation  is 
valid  and  operative  as  to  him,  and  limits 
and  qualifies  the  nature  and  extent  of  his 
title  to  the  center  of  the  street ;  that  is, 
insubordination  to  such  reserved,  right. 
Until  lots  were  sold,  the  title  to  the  street 
resided  in  the  Elyton  Land  Company;  and, 
if  the  conveyance  to  theColumbus  &  West- 
em  Railroad  Company  had  been  made 
prior  to  the  sale  of  any  lots,  the  company, 
having  statutory  authority  to  acquire  a 
right  of  way  over  the  street,  would  then 
have  lawfully  acquired  It,  and  subsequent 
purchaserB  could  not  have  complained. 
Boland  having  purchased  the  lot  subject 
to  the  reserved  right  to  devote  a  portion 
to  railroad  uses,  this  reserved  right  was 
the  only  private  right  or  Interest  essen- 
tial to  be  obtained  by  defendant  as  against 
him,  and,  being  obtained  by  the  deed  to 
the  Columbus  &  Western  Railroad  Com- 
pany, the  embankment  is  not  a  continu- 
ing nuisance.  Plaintiff's  right  to  recover 
damages  fails,  so  far  as  rested  on  this 
ground. 

But  it  is  insisted  that,  notwithstanding 
the  Columbus  &  Western  Railroad  Com- 
pany may  have  lawfully  acquired  the  right 
of  way  without  taking  any  part  of  the 
right  or  Interest  of  Boland  in  the  street, 
the  defendant,  as  its  successor,  is  bound, 
under  the  constitution,  to  make  just  com- 
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pensation  for  the  Injury  caused  to  bis  at- 
tingeDt  property  by  the  construction  of 
the  embankment,  and  that  the  right  to 
the  damages  oassed  to  the  plaintiff  by  his 
deed.  We  so  construed  the  constitution 
in  City  Council  t.  Townsend,  80  Ala.  489. 
2  South.  Rep.  155,  but  the  damages  accrue 
t(>  the  then  owner  of  the  property,  and 
are  not  assignable  so  as  to  authorize  the 
transferee  to  sun  In  blB  own  name.  "The 
claim  for  damages,  and  of  title  to  land, 
may  be  distinct.  Damages  for  taking  and 
Injury  to  land  belong  to  the  owner  at  the 
time  of  the  Injury,  and  do  not  pass  to  a 
subsequent  vendee.  •  •  •  The  owner 
alone  ran  take  advantage  of  a  claim  for 
damages;  and,  if  be  does  not  claim,  bis 
subsequent  vendee  cannot."  Mlils,  Em. 
Dom.  §  66. 
Affirmed. 


(89  Ala.  US) 

SoDTHBEN  Cotton  Oil  Co.  v.  Henshaw 

et  ad. 

(Sv/pretM  Court  of  Alabama.   Hay  1,  1890.) 

Keskb  Fbofits — ^Improvements — Powees — Deed. 

L  A  defendant  in  ejectment,  holding  in  good 
faith  vinder  color  of  title,  who  takes  the  benefit 
of  a  defense  under  Code  Ala.  1886,  §  2706,  limiting 
his  liability  for  mesne  profits  to  one  year,  cannot 
receive  compensation  for  his  improvements  under 
sections  27(w-270S,  Id.,  and  is  chargeable  only 
with  the  value  of  the  use  and  occupation  of  the 
land,  as  it  came  to  him,  without  regard  to  the  in- 
crease by  reason  of  the  improvements. 

2.  A  conveyance  of  me  interest  of  a  de- 
ceased partner,  in  land  held  by  the  members  of  the 
Arm  as  co-tenants,  is  not  authorized  under  letters 
of  attorney  by  his  heirs  giving  power  to  the  sur- 
viving partner  "to  settle  all  matters  growing  out 
of  the  firm  business,  to  settle  up  and  divide  his 
estate,  and  to  do  all  acts  necessary  to  accompliah 
that  end.  '• 

8.  The  legal  title  to  an  undivided  interest  in 
land  passes  to  each  of  two  partners  by  a  deed, 
which  recites  the  payment  of  the  consideration  by 
them  Individually,  and  convejs  to  them  and  their 
heirs  by  a  firm  name  containing  the  surnames  of 
both. 

4.  One  who  defends  on  the  merits  in  eject- 
ment by  his  co-tenant,  and  denies  his  title,  can- 
not object  that  there  was  no  ouster  nor  demand  of 
IKssession  before  action. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Ejectment.  The  plaintiffs  claim  as  beirs 
of  Ferrie  Henshaw,  whose  relation  to  the 
land  and  the  other  facts  are  snSnlently 
stated  in  the  opinion.  The  court  refused 
to  charge  the  jury  that  if  the  defendant 
bad  held  adverse  possession  tor  three  years, 
under  color  of  title  and  in  good  faith,  and 
made  permanent  Improvements  exceeding 
the  value  of  the  use  and  occupation.  In- 
cluding the  increase  by  reason  thereof, 
then  the  plaintiffs  were  not  entitled  to  re- 
cover any  rents.    The  defendant  appeals. 

Code  Ala.  §§  2702-270E>,  giving  a  defend- 
ant in  ejectment,  who  has  been  three  years 
in  adverse  possession,  the  benefit  of  bis 
permanent  Improvements,  provide,  inter 
alia,  that  the  jury  must  assess  their  value 
and  also  that  of  the  use  and  occupation, 
not  including  the  Increase  by  reason  there- 
of, which  value  shall  be  set  oft  one  against 
the  other. 

Towpkina  &  TToy,lov  appellant.  Brlck- 
ell,  Sempie  &  Ounter  and  Watte  A  Soa, 
tor  appellees. 


SoMERViLLB,  J.  1.  The  deed  of  Morris, 
executed  on  June  14,  1873,  to  Beebe  & 
Henshaw,  conveys  an  undivided  one-halt 
Interest  in  the  lands  to  the  grantees,  and 
vests  in  each  one  of  them  an  undivided 
fourth  interest  as  tenants  in  common. 
The  consideration  received  by  the  grantor 
Is  recited  as  moving  from  Eugene  Beebe 
and  Ferrie  Henshaw,  and  the  conveyance 
Is  "  to  Beebe  &  Henshaw,  their  heirs  and 
assigns."  This  being  the  case,  althouga 
a  partnership  existed  between  Beebe  and 
Henshaw,  npnn  the  death  of  the  latter  the 
legal  title  of  his  undivided  fourth  interest 
descended  to  and  vested  in  his  heirs,  also 
as  tenants  in  common  with  each  other, 
and  with  Beebe.  All  the  owners  must 
therefore  join  in  order  to  transfer  the  le- 
gal title  to  a  purchaser.  The  surviving 
partner  alone  had  no  capacity  to  make 
any  transfer  such  as  a  court  of  law  would 
recognize.  Espy  v.  Comer,  76  Ala.  501; 
Lang  V.  Waring,  25  Ala.  625;  Caldwell  ▼. 
Parmer,  56  Ala.  405;  Yeatman  v.  Woods, 
27  Amer.  Dec. 452,  note,  p. 454;  McCormick's 
Appeal,  98  Amer.  Dec.  191,  note,  p.  197. 
Tbe  deed  from  Beebe  to  the  grantor  of  the 
appellant,  executed  in  January,  1887,  pur- 
ports to  convey  the  entire  interest  of  him- 
self as  well  as  of  Henshaw's  estate,  being 
signed  by  bim  both  individually  and  as 
surviving  partner  of  the  late  firm  of  Beebe 
&  Henshaw.  Under  the  principle  above 
declared  it  operated  only  to  convey  Beebe's 
undivided  one-fourth  interest,  unless  the 
conveyance  can  derive  some  force  from  the 
power  of  attorney  given  to  Beebe  by  Hen- 
shaw's heirs,  bearing  date  August  6, 1879. 

2.  This  instrument.  In  our  opinion,  con- 
ters  no  authority  to  sell  these  lands.  It 
only  appoints  Beebe  attorney  in  fact  to 
"settle  up  all  matters  growing  out  of  the 
business  of  the  late  firm  of  Beebe  &  Hen- 
shaw," and  to  "settle  up  and  divide  the 
estate  of  the  said  Ferrie  Henshaw.  among 
those  entitled  thereto  according  to  their 
several  rights  at  law  and  in  equity,"  and 
invest  him  with  authority  "to  do  all  acts 
which  may  be  necessary  to  accomplish 
bald  result."  Such  powers  of  attorney  are 
ordinarily  subject  to  a  strict  construction, 
BO  as  to  preclude  the  exercise  by  the  agent 
of  all  authority  not  expressly  given  or 
necessarily  implied,  as  usual  and  proper 
in  order  to  execute  the  agency  Cummins 
V.  Beaumont,  68  Ala.  204.  It  cannot  be 
Implied  that  tbe  sale  of  the  lands  was  nec- 
essary in  rder  "to  settle  up  and  divide" 
the  estate  of  Henshaw  among  those  enti- 
tled. Bearing  v.  Lightfoot,  16  Ala.  28; 
Wood  v.  McCain,  7  Ala.  800;  Scarborough 
V.  Reynolds,  12  Ala.  252;  Ashley  v.  Bird, 
1  Mo.  640;  Rossiter  v.  Kossiter,  24  Amer. 
Dec.  62,  note,  65, 66 ;  Hay  v.  Mayer,  8  Watts, 
205.  The  deed  executed  by  Beebe,  more- 
over, makes  no  reference  to  this  power  ot 
attorney,  and  does  not  purport  to  have 
been  executed  under  its  authority.  In 
claiming  to  convey  "as  surviving  partner" 
it  strongly  repels  such  an  inference. 

3.  The  suggestion  that  the  action  ot 
ejectment  cannot  be  maintained  in  the 
present  case  without  proving  a  prior  de- 
mand tor  possession  by  the  plaintiffs  is  not 
sustainable.  It  is  very  true  that  one  ten- 
ant in  common  cannot  ordinarily  main- 
tain BQcb  an  actiuD  against  a  co-tenant 
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witfaout  proving  an  actual  ouster,  or  its 
lesal  equivalent ;  but  when  tlie  de(endant 
seta  up  an  adverse  holding,  especially  un- 
der a  written  conveyance,  and  thereby  re- 
pudiates the  existence  of  a  co-tenancy  with 
the  plaintiff,  as  is  done  here,  no  proof  of  a 
previous  deniabd  for  possession  is  neces- 
sary. He  will  not  be  permitted  in  one 
breath  to  deny  the  relationship  of  co-ten- 
ant, and  in  the  next  to  claim  the  benefits 
incident  to  its  existence.  Harrison  v. 
Taylor,  83  Mo.  211 ;  Peterson  v.  Lailc,  24 
Mo.  641. 

4.  All  the  other  assignments  of  error, 
not  covered  by  the  princlplee  above  an- 
nounced, with  the  exception  which  we  last 
consider  as  to  recoverable  rents,  are,  in 
our  judgment,  settled  adversely  to  the  apt- 
pellant  by  the  principles  declared  in  Tur- 
nlpseed  v.  Fitzpatrick,  76  Ala.  297,  and 
since  reaffirmed  in  Hairston  v.  Dobbs,  80 
Ala.  689,  2  South.  Bep.  147,  and  Dobbs  v. 
Hairston,  80  Ala.  594,  2  South.  Kep.  880. 
Thesecases  construe  sections  2702-2705 and 
section  2706  of  the  Code,  (1886.)  and  dis- 
tinctly assert  that  a  defendant  cannot  at 
one  and  the  same  time  claim  the  advan- 
tage of  a  defeuse  under  each  of  these  pro- 
visions. He  may  (1)  make  a  suggestion 
of  adverse  possession  for  three  years  next 
before  the  commencement  of  the  suit,  and 
obtain  the  benefit  of  the  provisions  em- 
braced in  sections  2702-2705,  which  in- 
cludes the  full  value  of  all  permanent  im- 
provements made  by  the  defendant;  or 
(2)  he  may  set  tip  the  fact  of  possession 
under  color  of  title,  in  good  faith,  and 
thus  acquit  himself  of  responsibility  for 
rents  or  damages  for  more  than  one  year 
before  the  commencement  of  the  suit,  as 
authorized  by  section  2706;  but,  if  he 
claims  the  benefit  of  one  of  these  defens'  s, 
hemust  relinquish  the  other.  Thetwoare 
inconsistent,  and  cannot  be  simultaneous- 
ly asserted.  See,  also,  Kerr  v.  Nicholas, 
88  Ala.  346,  6  South.  Rep.  698.  Under  the 
pleadings  contained  in  the  record  the  de- 
fendant was  authorized  to  set  up  the  sec- 
ond defense  so  as  to  reduce  the  recovera- 
ble rents  to  one  year  before  suit  brought. 
Code  1886,  §  2706. 

The  question  is,  however,  how  shall  such 
rent  be  computed?  Shall  it  be  on  the  land 
before  or  after  the  erection  of  the  improve- 
ments? The  statute  does  not  say,  and  we 
are  left  to  solve  this  inquiry  on  principles 
of  reason  and  justice  and  by  authority. 
The  precise  point  arose  in  Dozier  v.  Mi  tch- 
ell,  65  Ala.  511,  a  case  in  equity,  where  a 
mortgagee,  having  purchased  the  mort- 
gaged lands  at  his  own  Hale,  conveyed 
them  to  a  purchaser,  who  was  shown  to 
have  held  possession  under  color  of  title, 
and  in  good  faith.  The  purchaser  made 
valuable  permanent  improvements  on  the 
premises.  He  was  held  chargeable,  like 
the  mortgagee  himself,  with  rents  upon 
the  estate  as  it  canie  into  his  hands,  and 
not  upon  the  increased  value  of  the  prop- 
erty arising  from  improvements.  The 
same  rule  Is  held,  also,  to  apply  to  actions 
at  law,  according  to  what  we  deem  to  be 
the  more  just  view, especially  where  no  al- 
lowance has  been  made  the  defendant  for 
the  value  of  the  improvements.  In  Jack- 
son V.  Loomls,  4  Cow.  168,  a  leading  case 
on  this  subject,  which  was  trespass  for 


mesne  profits,  a  bona  Me  purchaser  was 
allowed  the  value  of  permanent  improve- 
ments made  to  the  extent  of  the  rents  and 
profits  due  the  plaintiff,  hut  it  was  said  bv 
Savage,  C.  J. :  "  Most  clearly  the  defend- 
ant should  not  be  compelled  to  pay  an  en- 
hanced rent  in  consequence  of  bis  own  im- 
provements." In  Iowa,  where  there  is  a 
statute  similar  to  our.own,  the  occupant 
is  held  not  to  be  chargeable  with  rents  ou 
improvements  made  by  himself,  but  only 
on  the  land  Itself.  Dungan  v.  Von  Puhl, 
8  Iowa,  266.  The  same  ruling  has  been 
made  in  Indiana,  Wisconsin,  and  other 
states.  £lliott  v.  Armstrong,4B1ackf. 424; 
Davis  V.  Louk,  30  Wis.  308.  In  Mississippi 
it  is  held  that  the  defendant  in  possession 
Is  not  to  be  charged  with  increased  rent 
by  reason  of  improvements  made  by  him, 
and  for  which  he  has  been  allowed  nocom- 
pensatlon.  Phillips  v.  Chamberlain,  61 
Miss.  740;  Tatum  v.  McLellan,  56  Miss. 
852.  But  a  distinction  seems  to  be  made 
where  the  defendajit  has  obtained  com- 
pensation for  such  improvements,  and  the 
plaintiff  recovers  against  him  in  eject- 
ment. Miller  V.  Ingram,  Id.  510.  The  su- 
preme court  of  Texas,  in  Evetts  v.  Ten- 
dlck,  44  Tex.  570,  held  the  defendant  liable 
for  rents  on  the  land  in  its  improved  con- 
dition, (following  former  decisions,)  but 
observed  that  the  contrary  rule  was  more 
equitable.  The  more  just  rule,  and  the  one 
sustained  by  a  preponderance  of  author- 
ity, is  believed  to  be  that  the  bona  Sde  oc- 
cupant should  not  be  charged  with  in- 
come from  his  own  improvements  where 
he  is  so  situated  as  not  to  be  entitled  to 
claim  allowance  for  his  expenditures  in 
erecting  them.  Sedg.  &  W.Tr.  Title  I.,and, 
(2d  Ed.)  §  678,  and  cases  cited.  That  is 
this  case,  and  we  need  not  at  present  extend 
the  principle  any  further.  It  is  very  true 
that  there  is  no  evidence  contained  in  the 
record  to  repel  the  idea  that  the  improve- 
ments in  the  present  case  may  have  been 
made  after  the  commencement  of  the  pres- 
ent suit,  and  where  such  is  the  case  no  re- 
covery can  be  had  for  the  improvements. 
Gordon  v.  Tweedy,  74  Ala.  232.  But  the 
charge  given  by  the  court  assumes  the 
contrary  to  be  true.  It  asserts  that  "if 
the  Jury  believe  the  evidence  the  plaintiffs 
are  entitled  to  recover  aa  damages  the 
rental  value  of  the  land  sued  for,  as  the 
same  has  been  improved  by  defendant, 
for  one  year  before  the  commencement  of 
the  suit  to  date. "  This  charge  was  equiv- 
alent to  an  instruction  authorizing  the 
jury  to  assess  rents  on  the  Improvements 
and  land,  commencing  one  year  before 
the  commencement  of  suit.  Under  the  prin- 
ciples announced  above,  this  ruling  was 
erroneous,  as  were  several  others  relating 
to  the  same  phase  of  the  case.  Reversed 
and  remanded. 


(90  Ala.  484) 

Nixon  et  al.  v.  Killain. 

(Su^eme  Court  of  Alalxiima.    May  2,  1890.) 

Bight  to  Jubt  TkiaIt— Dbkaitd. 

Acts  Ala.  1888-89,  pp.  816-328,  establishing 

Qie  olty  court  of  Decatur,  which  provide  tliat  a 

plaintiil  in  a  oivll  action,   who  wishes  a  jnry 

trial,  mnst  demand  the  same  "at  the  commence- 

ment  of  the  action"  by  indorsing  such  demand  in 

writing  on  the  summons  or  complaint,  are  suiQ- 
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eiently  complied  with  on  appeal  from  a  Justice's 
court  to  theoity  court,  by  a  plaintiff  who  Indorses  a 
demand  for  a  jury  on  the  cotnplaint  filed  by  him  in 
the  city  court  before  any  trial  could  possibly  Have 
taken  place  under  the  rules  and  practice  of  that 
court 

Appealfrom  city  court  of  Decatur;  W. 
H.  SiMPBON,  Judge. 

Action  on  account  by  Nixon  Bros, 
against  S.  M.  KillaiD.  Tbe  action  was 
begun  Jn  justice's  court,  from  whose  judg- 
ment defendant  appealed  totiiecity  court. 
PlaintiHs  filed  a  complaint  in  the  city 
court,  indorsing  thereon  a  demand  for  a 
Jury  trial.  Ou  motion  of  defendant  tbe 
court  struck  the  complaint  from  the  files, 
and  entered  judgment  for  defendant. 
Plaintiffs  appeal. 

Kyle  &  Skegga,  for  appellants. 

McClbllan,  J.  Tbe  act  establishing  tbe 
city  court  of  Decatur  (Acts  1888-89,  pp. 
816-323)  provides  that  a  jury  trial  In  civil 
cases  must  be  deemed  tobave  been  waived 
unless  It  is  "demanded  by  the  plaintiff  at 
tbe  commencement  of  tbe  suit,  or  by  tbe 
defendant  at  the  time  of  the  filing  of  his 
plea  or  demurrer,  by  indorsing  such  de- 
mand in  writing  on  tbe  summons  and 
complaint,  plea,  or  demurrer:  •  *  • 
provided,  that  when  a  cause  is  transferred 
to  said  city  court,  the  demand  for  a  jury 
shall  be  made  At  tbe  time  of  tbe  applica- 
tion for  such  transfer."  It  Is  manifest 
that  the  section  quoted  does  not  in  terms 
•cover  all  jury  causes  which  may  be  pend- 
ing in  said  court,  but  only  such  suits  as 
are  "commenced"  therein,  or  are  trans- 
ferred thereto  from  the  circuit  court  of 
Morgan  county,  and  as  to  these  latter 
tbe  demand  provided  for  la  that  only  of 
tbe  party  who  applies  for  tbe  transfer. 
Actions  begun  before  justice's  court,  and 
brought  into  the  city  court  by  appeal,  are 
clearly  not  within  the  language  employed, 
nor  in  them  can  the  demand  be  made  In 
tbe  manner  required,  since  no  summons 
issues  in  that  court  in  such  cases,  and  it 
is  notessential  that  any  complaint  should 
be  filed  therein,  where  a  complaint  was 
filed  before  the  justice,  though  it  may  be 
done.  And  so,  with  reference  to  such 
transfer,  tbe  statute  makes  no  provision 
for  demand  by  the  party  who  does  not 
apply  for  the  transfer,  and,  as  in  such  case, 
a  summons  and  complaint  must,  and  tbe 
plea  or  demurrer  may,  already  have  been 
in  the  court  from  which  the  ca;use  Is  trans- 
ferred, the  requirement  as  to  the  time  and 
manner  of  making  the  demand,  /.  e.,  by 
indorsement  on  the  summons  or  plea, etc., 
when  filed,  could  not  be  compiled  'with. 
Under  these  exigencies,  what  shall  be  con- 
sidered a  waiver  of  theconstitutional  right 
of  a  trial  by  jury?  The  failure  to  make  a 
certain  demand  at  a  given  time,  and  in  a 
particular  manner,  shall,  the  statute  pro- 
vides, be  deemed  and  held  a  waiver.  It 
makes  no  other  provision  as  to  waiver. 
That  demand,  in  a  case  like  this,  cannot 
be  made  at  tbe  time  and  in  the  manner  re- 
quired. Shall  a  party  be  held  to  have  lost 
a  right,  deemed  of  such  vital  importance  as 
to  be  secured  by  the  organic  law,  by  his 
failure  to  do  a  thing  which  the  law  affords 
blm  no  opportunity  to  do?  A  statute 
wbicfa  would  have  this  effect  would  be 


palpably  unconstitutional.  Theact  under 
consideration  must  be  given  a  construc- 
tion which  will  avoid  that  result.  It 
would  seem  that  the  presnit  is  casus  omls- 
sas  from  tbe  terms  of  the  statute,  and 
hence  that  the  plaintiff  was  entitled  to  a 
jury  unless  he  did  some  act  (of  which  there 
is  no  pretense  in  the  record)  which,  wholly 
apart  from  the  statute,  would  have 
amounted  to  an  affirmative  waiver  of  a 
jury  trial.  The  facts  t>f  this  case  do  not, 
however,  require  us  to  go  to  this  extent. 
Here  the  plaintiff  did  file  a  complaint  in 
the  city  court, — though  under  no  necessity 
of  BO  doing,  as  the  record  discloses  a  suffi- 
cient complaint  filed  before  the  justice,  np. 
on  which  the  trial  on  appeal  might  have 
been  bad, — and  therein  demanded  a  juiy. 
It  farther  appears  tbat  this  demand  was 
made  before  any  trial  of  the  cause  could 
possibly  have  taken  place  under  the  pend- 
ing orders  and  the  rules  of  practice  of  the 
court.  Our  opinion  is  tbat,  even  conced- 
ing a  demand  was  necessary  to  entitle  the 
plaintiff  to  a  jury,  this  demand  was  sea- 
sonably made,  and  a  jury  trial  should  have 
been  accorded  blm.  The  city  court,  there 
fore,  erred  in  striking  out  the  complaint 
on  which  the  demand  was  indorsed,  and 
in  rendering  judgment  without  a  jury,  and 
that  judgment  will  be  reversed,  and  the 
cause  remanded. 

(8»  Ala.  m) 

Alabama  Q.  S.  R.  Ck>.  v.  Thomas  et  al. 

(Supreme  Court  of  Alabama.    May  5,  1890.) 

CaHBIBBS— CONNBOTINO  LlNB— AXEXDMENT— 
LlHIT^ITONS. 

1.  A  railroad  company,  which,  without  giv- 
ing the  shipper  an  opportunity  to  attend  to  the 
loading,  puts  cattle  carried  over  its  own  line  in 
oars  fiurnished  by  another  company,  hauls  them 
over  a  connecting  track,  and  then  delivers  to  it, 
is  liable,  in  tort  for  breach  of  dul7  growing  out 
of  the  contract  of  shipment,  for  injuries  in  transit 
over  the  second  line,  caused  by  negligence  at  the 
time  of  the  transfer  in  not  supplying  bedding  and 
partitions,  and  in  overcrowding,  though  the  con- 
tract of  shipment  limits  the  carrier's  liability  to 
"gross  or  wanton  negligence, "  and  to  that  of  a 
forwarding  ag^it  only  in  delivering  to  the  next 
line,  and  provides  that  the  shipper  is  to  load  aood 
unload  and  care  for  the  cattle. 

2.  An  agent  at  a  station  at  which  cattle  are  to 
be  turned  over  by  one  railroad  company  to  an- 
other, who  has  authority  to  keep  them  in  the  orig- 
inal cars,  or  to  transfer  to  others,  acts  in  the 
scope  of  his  employment  in  telling  the  shipper 
that  there  will  be  no  change,  and  thereby  relieves 
him  of  the  duty  imposed  oy  the  bill  of  lading  of 
preparing  and  loading  the  oars. 

8.  In  tort  against  a  common  carrier  for  the 
neglignnt  breach  of  a  dutv  growing  out  of  a  con- 
tract of  shipment.  Code  Ala.  18S6,  f  3619,  limiting 
the  action  to  one  year,  does  not  bar  now  counts 
added  by  amendment  after  the  year,  which  cor- 
rect a  mistake  as  to  the  destination  or  other  im- 
perfect statement  of  the  subject-matter,  cmd  add 
new  facts  more  clearly  showing  the  negligence,  or 
otherwise  varying  the  mode,  in  which  the  defend- 
ant has  violated  its  duties  as  a  carrier. 

4.  The  courts  of  Alabama  have  jurisdiction 
of  a  suit  in  tort  against  a  domestic  railway  cor- 
poration for  the  broMSh  in  another  state  of  a  dnt7 
Imposed  by  a  contract  of  shipment  made  in  Ala- 
bama. Central  B.,  etc.,  T.  Carr,  76  Ala.  3S8,  dis- 
tinguished. 

Appeal  from  circuit  court,  Samter  coun- 
ty:  S.  H.  Sprott,  Judge. 

Tort  against  a  common  carrier  for 
breach  of  duty  growing  out  of  a  contract 
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for  the  Bbtpment  of  cattle,  which  It  carried 
over  its  own  road  and  delivered  to  a  con- 
necting line,  having  first  transferred  them 
to  cars  furnished  by  it.  The  negligence  re- 
lied on  was  in  not  supplying  bedding  and 
partitions  to  keep  the  cattle  apart,  and 
In  overcrowding,  which  resulted  in  dam- 
age to  the  cattle  during  the  transit  over 
the  second  line.  The  following  instruc- 
Uons,  among  others,  asked  by  the  defend- 
ant, were  refused:  "(8)  The  liability  of 
the  defendant  as  common  carrier  ceased 
when  it  safely  carried  the  cattle  to  Meridi- 
an, and  for  its  acts  in  forwarding  the  cat- 
tle from  Meridian  it  is  only  liable  as  the 
agent  of  the  shipper,  which  liability  can- 
not be  enforced  in  this  action.  (9)  The 
counsel  for  plaintiffs  insist  before  you, 
gentlemen,  that  under  the  contract  it  was 
Thomas'  duty  to  onload  and  load  at  Me- 
ridian, and  that  Reeder,  as  agent  of  the  de- 
fendant, had  it  done  against  the  protest 
of  Thomas,  and  upon  his  [Reeder's]  prom- 
ise not  to  have  it  done,  and  in  the  absence 
of  Thomas,  and  without  his  knowledge. 
The  court  charges  you,  that  if  such  were 
the  duties  of  Thomas,  and  he  was  pre- 
vented from  discharging  them  by  Reeder, 
as  such  agent,  then  the  defendant  is  not 
responsible  In  this  action  for  the  acts  of 
Reeder  in  that  regard. " 

Judge  &  De  GruSenrled,  for  appellants. 
Altaian  A  Patton,  for  appellee. 

SoMKRViLLB.  J.  The  snit  is  for  dam- 
ages claimed  by  the  owner  and  shipper  of 
certain  cattle  for  injury  to  the  animals, 
which  la  alleged  to  have  been  the  result  of 
the  defendant's  n^ligence,  growing  out 
of  a  violation  of  duty  imposed  by  the  con- 
tract of  shipment.  The  agreement  of  the 
railroad  was  to  receive  the  cattle  at  Eppes 
station,  in  this  state,  and  to  transport 
them  to  Meridian,  each  of  these  points  be- 
ing on  its  own  line,  and,  as  agent  of  the 
shipper,  to  forward  the  animals  from  the 
latter  place  to  New  Orleans.  The  shipper 
agreed  to  load,  unload,  and  take  proper 
care  of  the  cattle  while  in  iraasita.  The 
contract  also  attempts  to  limitthedefend- 
ant'R  liability  to  injuries  caused  by  "gross 
or  wanton  negligence, "  and  to  that  of  a 
mere  forwarding  agent  of  the  shipper  in 
the  matter  of  delivering  the  cattle  to  the 
next  connecting  line.  The  complaint  was 
amended  several  times,  and  some  ques- 
tions are  raised,  both  by  demurrer  and 
plea,  as  to  the  legality  of  these  amend- 
meuts  as  properly  coming  within  the  Ua 
pendens  &nA  the  effect  of  the  statute  of 
limitations,  which  was  Interposed  as  a  de- 
fense to  them. 

1.  Before  considering  these  points,  we 
formulate  the  following  principles  as  gov- 
erning some  of  the  most  important  issues 
Involved  in  thecase:  (1)  Where  a  railroad 
or  other  common  carrier  receives  goods 
consigned  beyond  the  terminus  of  its  own 
road,  with  the  agreement  to  deliver  to  a 
connecting  line,  the  contract  of  shipment 
Imposes  not  only  the  duty  to  transport 
safely  orer  its  own  road,  but  to  safely  de- 
liver to  the  next  connecting  carrier.  The 
duty  assumed,  in  other  words,  is  both  to 
safely  carry  and  to  safely  deliver.  Wells 
V.  Thomas,  72  Amer.  Dec.  228,  note  pp.  236, 
237;  Railroad  Co.  v.  Thomas,  83  Ala.  343, 


S  South.  Rep.  802.  (2)  In  such  case  the 
liability  of  the  first  road  or  carrier  does 
not  necessarily  terminate  with  the  arrival 
of  the  goods  at  its  own  terminal  depot, 
although  its  responsibility  as  carrier  may 
terminate  there,  if  there  is  no  further  duty 
of  carriage,  in  order  to  make  the  connec- 
tion with  the  other  road  over  which  the 
goods  are  to  be  transported .  If  there  be  any 
duty  to  carry  the  goods  over  an  interme 
diate  short  line,  connecting  its  own  termi- 
nal depot  with  the  other  connecting  road, 
in  order  to  complete  the  act  of  delivery, 
its  liability  on  the  intermediate  line  obvi- 
ously is  that  of  a  carrier,  and  not  of  a  for- 
warder, especially  if  this  line  be  a  part  of 
its  own  road.  Ooold  v.  Chapin,  20  N.  Y. 
259.  (8)  The  carrier,  in  undertaking  to 
forward  goods  beyond  the  terminus  of  its 
own  route,  is  hound  to  obey  all  reasonable 
instructions  of  the  shipper  or  consignor 
not  in  conflict  with  the  terms  of  the  con- 
tract of  shipment,  and  if  he  disregard  such 
instructions,  and  the  goods  be  lost  by  rea- 
son of  this  act  of  n^llgence,  he  will  be  lia- 
ble for  their  value,  although  the  loss  may 
occur  in  the  possession  of  another  carrier 
or  person.  Johnson  y.  Transportation 
Co.,  88  Amer.  Dec.  416.  If,  in  forwarding, 
shipments  are  made  in  a  manner  prohibit- 
ed by  the  sender,  thecarrier  so  forwarding 
is  liable  as  an  insurer  for  the  safe  delivery 
of  the  articles  so  sent. "  Id.  418,  and  cases 
cited  in  note;  Maghee  v.  Transportation 
Co.,  46  N.  Y.  514.  (4)  The  carrier  can- 
not limit  his  liability  so  as  to  evade  re- 
sponsibility for  injuries  which  may  occur 
through  the  negligence  of  his  own  serv- 
ants, such  contract  being  deemed  contrary 
to  public  policy.  Railroad  Co.  v.  Thomas, 
83  Ala.  348,  S  South.  Rep.  802;  3  Brick.  Dig. 
p.  119,  §  39,  and  cases  cited.  (5)  The  liability 
of  a  common  carrier,  except  so  far  as  law- 
fully limited  by  special  contract,  is  that  of . 
an  insurer  against  all  losses  except  those 
occasioned  by  the  act  of  God,  the  public 
enemy,  or  the  contributory  negligence  of 
the  consignor.  Railroad  Co.  v.  McGuire, 
79  Ala.  895;  Railroad  Co.  v.  Little,  71  Ala. 
611;  Railroad  Co.  v.  Sherrod,  84  Ala.  178, 
4  South.  Rep.  29.  (6)  In  so  far  as  the  car- 
rier acts  as  a  mereforwarder,  assuming  as 
agent  of  the  consignor  to  have  the  goods 
forwarded  by  a  connecting  line,  he  is  liable 
only  as  bailee  for  the  exercise  of  ordinary 
care,  or  such  care  as  persons  of  ordinary 
prudence  exercise  in  reference  to  their  own 
property  under  like  circumstances.  Rail- 
road Co.  v.  Schnmacker,  96  Amer.  Dec.  610; 
Hooper  v.  Wells,  85  Amer.  Dec.  211 ;  Story, 
Bailm.  §  444.  (7)  In  construing  a  bill  of 
lading,  given  by  the  carrier  for  the  sale 
transportation  and  delivery  of  goods, 
shipped  by  a  consignor,  the  contract  will 
be  construed  most  strongly  against  the 
carrier,  and  favorably  to  the  consignor,  in 
case  of  doubt  In  any  matter  of  construc- 
tion. 

In  the  present  case  the  duty  imposed  on 
the  defendant  railroad  was  not  onl.v  to 
carry  the  cattle  safely  from  Eppes  station 
to  its  depot  at  Meridian,  but  to  deliver 
them  safely  for  transportation  to  the 
agents  of  the  connecting  road.  It  is  im- 
material whether  the  cattle  were  delivered 
in  the  original  cars  in  which  they  were 
stored,  belonging  to  the  defendant's  road, 
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or  in  cars  furnished  by  the  connecting: 
road.  If  the  defendant  accepted  such  cars, 
and  had  the  cattle  transferred  to  them  for 
shipment,  preparatory  to  delivery  to  the 
connecting  road,  the  duty  devolved  on 
Its  agents  to  do  one  of  two  things:  First, 
to  permit  the  consignor,  Thomas,  to  put 
the  cars  In  proper  condition  to  safely 
transport  the  cattle,  as  he  had  agreed  to 
do ;  or,  second,  to  Itself  perform  this  duty 
with  reasonable  care  and  diligence.  This 
duty  included,  as  the  evidence  tends  to 
show,  the  act  of  providing  suitable  bed- 
ding for  the  cars,  partitions  to  keep  the 
cattle  apart,  and  the  exercise  of  proper 
care  in  not  unduly  crowding  the  animals 
together  in  too  great  numbers  in  any  one 
car.  The  defendant's  depot  agent  at  Me- 
ridian, one  Seeder,  attended  to  the  matter 
of  transferring  the  cattle.  The  Alabama 
Great  Southern  Bailroad,  and  the  Mobile 
ft  Ohio  Railroad,  to  which  the  cattle  were 
delivered,  connected  with  each  other  at  a 
union  depot  in  the  town  of  Meridian, 
where  the  roads  intersected  or  crossed. 
The  freight  depots  of  the  two  connecting 
roads  were  each  about  a  quarter  of  a  mile 
from  the  Union  depot,  or  crossing.  The 
intermediate  line  of  delivery  was  therefore 
a  half  mile  in  length  connecting  the  two 
freight  depots. 

2.  The  conversation  between  the  plain- 
tiff and  Boeder,  to  which  objection  was 
taken  by  the  appellant,  was  perfectly  com- 
petentto  prove  that  the  plaintiff  had  used 
all  proper  diligence  in  seeking  to  perform 
his  part  of  the  shipping  contract  as  to 
taking  due  care  of  the  stock,  and  that  the 
defendant's  agent  had  relieved  him  of  the 
duty  of  bedding  cars  and  otherwise  pre- 
paring them  for  shipping  the  cattle.  That 
this  was  within  the  scope  of  the  agent's 
authority  there  can  be  no  doubt.  The  au- 
thority to  keep  the  cattle  in  the  original 
cars,  or  transfer  them  to  others  furnished 
by  tlie  Mobile  &  Ohio  road,  involved  by 
Implication  the  duty  to  put  the  cars  In 
suitable  condition  for  this  transfer,  or  else 
to  allow  the  plaintiff  to  do  so  under  his 
contract.  Bailroad  Co.  v.  Johnston,  75 
Ala.  596. 

8.  The  evidence  scarcely  admits  of  more 
than  one  reasonable  inference  as  to  the 
cause  of  the  injury  to  the  cattle.  Thia  in- 
jury was  obviously  the  result  of  the  negli- 
gent manner  in  which  the  cattle  were 
placed  in  the  cars, — the  failure  to  furnish 
bedding  and  partitions,  and  perhaps  the 
act  of  overcrowding  the  cattle  in  one  of 
the  cars.  Such  Injury  was  of  a  kind  likely 
to  happen  in  the  ordinary  course  of  things, 
and  was  therefore  the  natural  and  proxi- 
mate consequence  of  the  negligence  com- 
plained of,  in  the  absence  of  some  inter- 
vening cause  which  may  have  produced  it. 
The  dnty  thus  violated  by  the  defendant 
was  the  duty  to  deliver  the  cattle  in  a  safe 
condition,  to  be  transported  by  the  con- 
necting road,  this  having  been  undertaken 
by  the  defendant  under  circumstances  to 
relieve  the  plaintiff  of  such  obligation. 
Tberewas  no  duty  on  the  connecting  road 
to  do  more  than  to  transport,  and  this  it 
did.  It  was  under  no  liability  for  failing 
to  take  care  of  the  stock  during  the  period 
of  transportation.  The  evidence  further 
tends  to  show  that  the  plaintiff  did  all  in 


hla  power  to  avert  the  damage  which  re- 
sulted from  the  negligence  in  question,  and 
hence  no  act  of  contributory  negligence 
can  be  Imputed  to  him.  In  this  view  of 
the  case,  all  of  the  charges  requested  by 
the  defendant  were  properly  refu8ed\ 

4.  This  is  manifestly  not  a  suit  for  a 
tort  perpetrated  by  a  foreign  corporation 
in  another  state,  based  on  a  violation  of 
dnty  growing  ont  of  a  contract  made  in 
such  foreign  jurisdiction,  as  was  the  case 
of  Railroad,  etc.,  Co.  ▼.  Carr,  76  Ala.  388. 
The  defendant  is  a  domestic  corporation, 
and  the  contract, made  the  basis  of  the  al- 
leged breach  of  duty,  was  also  madeia 
this  state.  There  can  be  no  doubt  of  the 
proposition,  therefore,  that  the  courts  of 
this  state  have  jurisdiction  of  the  case 
made  by  the  pleadings  and  evidence. 

6.  As  to  the  rulings  of  the  court  on  the 
pleadings,  we  may  observe  that  we  dis- 
cover no  error.  The  various  amendments 
allowed  to  the  complaint  do  not,  in  onr 
opinion.  Introduce  a  new  cause  of  action 
different  from  that  stated  In  the  original 
count  of  the  complaint.  The  aravainen  of 
the  action  is  an  injury  caused  to  12  head  of 
cattle  shipped  by  the  plaintiff  on  the  de- 
fendant's railroad  on  April  29, 1886,  which 
Injury  was  alleged  to  be  the  result  of  the 
defendant'snegligence.  The  several  amend- 
ments each  make  a  case  based  on  some  al- 
leged violation  of  duty  growing  ont  f  the 
undertaking  to  ship  these  same  cattle. 
They  may  correct  a  misdescription  of  the 
con  tract  as  to  the  agreed  point  of  destina- 
tion of  the  cattle,  or  otherwise  cure  an  im- 
perfect statement  of  the  same  subject-mat- 
ter, or  add  new  averments  of  facts,  more 
clearly  showing  the  negligence  complained 
of,  or  otherwise  altering  the  grounds  of 
recovery,  or  varying  the  alleged  mode  in 
which  the  defendant  has  violated  his  du- 
ties growing  out  of  the  agreement  em- 
braced in  the  bill  of  lading, but  they  go  no 
further.  The  identity  of  the  matter  upon 
which  the  suit  is  founded  is  fully  preserved. 
The  amendments  all  fall  within  the  lis 
pendens  proper,  and  oniy  subserve  the  pur- 
pose of  accomplishing  substantial  justice 
between  the  parties,  and  of  deciding  the 
pending  controversy  on  its  real  and  true 
merits.  This  is  the  main  design  of  all  stat- 
utes allowing  amendments  to  pleadings. 
The  statuteof  limitations  of  oneyearwas, 
for  these  reasons,  no  BuflScient  answer  to 
the  new  counts  added  to  the  complaint  by 
way  of  amendment.  Bailroad  Cu.  v.  Chap- 
man, 8.3  Ala.  453,  3  South.  Bep.  818;  Stev- 
enson V.  Mudgett,  84  Amer.  Dec.  155,  and 
note,  pp.  168-ltiO ;  Dowling  t.  Blackman, 
70  Ala. 803;  Long  v.  Patterson, 51  Ala.  414; 
Albright  T.  Mills, 86  Ala.  824,  5  South.  Bep. 
591.  The  assignments  of  error  not  partic- 
ularly considered  are  not,  in  our  judg- 
ment, well  taken.  We  discover  no  error 
in  the  record,  and  the  judgment  is  afflrmed. 

CM  Ala.  1S4) 

Ladu  v.  Shattock. 

(Supreme  Court  of  Alabama.    Hay  2, 1890.) 

Landlobd  anb  Tbnant — Wxarrz. 

1.  A  tenant  of  a  farm,  instructed  to  take  care 

of  the  timber,  with  permission  to  cut  and  use  the 

wood  from  such  part  as  he  wanted  to  clear  for 

cultivation,  has  no  authority  to  sell  trees  from 

land  which  he  i*  not  clearing. 
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2.  One  who  takes  limber  from  the  land  of  an- 
other, and  justifies  under  a  contract  with  a  ten- 
ant, has  the  burden  of  proving  the  latter's  author- 
ity. 

Appeal  from  circuit  court,  Jackson  coon- 
ty ;  John  B.  Tally,  Judge. 

Trespaea  for  cutting  and  hauling  away 
a  number  of  trees.  The  land  was  in  the 
possession  of  a  tenant,  who  was  to  take 
care  of  the  timber,  and  had  permission  to 
cut  and  use  the  wood  from  such  part  as 
be  wanted  to  clear.  He  had  sold  the  trees 
to  the  defendant,  but  they  were  taken 
from  land  which  be  was  not  engaged  In 
clearing. 

Hnnt  <&  CloptoD,  for  appellant.  J,  E. 
Brown  and  Watts  &  Son,  lor  appellee. 

SoMERYiLLE,  J.  The  authority  conferred 
on  the  tenant  by  the  landlord  to  clear 
land  for  cultivation  clearly  conferred  on 
him  no  authority  to  make  uieivhardise  of 
the  timber  on  such  paj-ts  of  the  premises 
as  he  did  not  clear.  It  is  equally  mani- 
fest, also,  that  the  authority  "  to  use  the 
land,  and  take  care  of  it, "  did  not  confer 
the  power  to  make  merchandise  of  grow- 
ing timber  on  the  premises.  The  first  and 
second  charges  given  by  the  court  were 
free  from  error  in  asserting  these  proposi- 
tions. 

So  the  third  charge  correctly  postulated 
that  one  who  deals  with  an  agent  is 
bound  to  know  the  extent  of  his  author- 
ity;  and,  therefore, if  the  defendant  know- 
ingly and  intentionally  cut  g^rowing  tim- 
ber on  the  plaintiff's  premises,  under  a 
claim  of  authority  from  the  tenant  in  pos- 
session, he  must  show,  to  the  reasonable 
satisfaction  of  the  jury,  the  authority  of 
the  tenant  from  the  landlord  to  give  such 
permission. 

The  rulings  of  the  court  were  all  free 
from  error,  and  the  judgment  must  be  af- 
firmed. 


(S9  Ala.  179) 

Statb  V.  PoLLAED  et  al. 
{Su-vreme  Court  of  Alabama.    Hay  6,  1890.) 
Liability  on  Boks. 
The  principal  and  sureties  in  a  bond  to  se- 
cure performance  of  a  contract,  dated  February 
28,  1870,  for  the  hiring  of  convicts  for  more  than 
one  year,  are  not  liable  thereon  for  a  default  in 
payment  for  labor  employed  after  the  first  year; 
the  contract  being  illegal  and  inoperative  for  any 
longer  term. 

Appeal  from  city  court  of  Montgomery ; 
T.  M.  Arrington, .Judge. 

W.  L.  Martin,  Atty.  Gen. .and  Tompkins 
&  Troy,  for  the  State.  Watts  &  Son,  for 
appellee. 

Stone,  C.  J.  The  contract  made  by  Pol- 
lard, dated  February  28. 1876,  with  Bass, 
-wtufden  of  the  penitentiary,  is,  in  all  re- 
spects material  in  the  present  investiga- 
tion, identical  with  the  one  construed  in 
Comer  v.  Bankhead,  70  Ala.  136.  Pollard 
paid  all  the  hires  due  from  him  for  the 
labor  of  convicts  he  had  the  services  of 
during  the  one  year  that  contract  was 
lawful  and  binding.  The  present  suit  Is 
upon  the  bond  he  executed,  with  sureties, 
tor  the  faithful  performance  of  that  con- 
tract on  his  part,  and  claims  a  recovery  for 


convict  labor  he  was  permitted  to  employ 
after  the  expiration  of  the  first  year.  The 
complaint  consists  of  a  single,  special 
count  on  the  bond.  The  court  gave  the 
general  charge  In  favor  of  the  defendant. 
There  was  no  error  in  this.  Under  no 
sound  canon  of  interpretation  can  the 
obligors  of  the  bond  be  held  liable  for  the 
performance  of  any  part  of  Pollard's  con- 
tract which  was  illegal.  In  Comer's  Case, 
we  held  that  such  contract  was  Illegal 
and  inoperative  for  any  term  beyond  the 
first  year,  and  the  same  rule  must  be  ap- 
plld  to  the  contract  in  this  case.  Sureties 
may  stand  on  the  very  letter  of  their  con- 
tracts, and  an  agreement  which  the  law 
does  not  authorize  to  be  made  cannot  be 
the  foundation  of  a  recovei-y.  Whether 
Pollard  can  be  made  to  pay  for  the  serv- 
ices he  had  the  benefit  of,  on  a  complaint 
properly  framed,  is  a  question  not  raised 
by  the  present  record. 
Aflirmed. 

McClellan,  J.,  not  sitting. 

'~~~'  (89  Ala.  214) 

Rice  et  aJ.  v.  Tobias. 

(Supreme  Court  of  Alabama.    Hay  6, 1890.) 
Dbfadlt — Sbttihg  Aside — Reisasb. 

1.  Defendant  testified  positively  in  a  proceed- 
ing to  set  aside  a  judgment  by  default  that  he 
was  not  served  with  summons.  It  appeared  that 
he  was  absent  from  the  county  at  the  time,  and  for 
two  days  before,  and  one  alter,  the  date  of  the 
purported  service  of  the  writ.  He  showed  as  a  de- 
fense a  release  by  plaintifb,  which  he  had  been 
at  great  pains  to  acquire.  The  evidence  of  the 
officer  in  whose  hands  the  writ  was  placed  was  in- 
definite and  uncertain,  and  only  to  the  effect  that 
no  returns  were  made  except  upon  personal  serv- 
ice; that  It  was  a  frequent  custom  to  send  process 
to  persons  not  officers  to  serve,  and  to  malce  re- 
turns on  their  statements  of  service;  and  that  he 
had  no  independent  recollection  of  having  served 
the  summons  in  qaestion.  Seld,  that  a  decree 
perpetually  en  joining  the  enforcement  of  the  judg- 
ment was  proper. 

2.  Former  partners  both  testified  to  the  fact  of 
a  release  of  the  retired  partner  from  liability  for 
a  firm  debt.  The  retired  partner  was  insolvent 
at  the  time  of  dissolution,  and  the  other  took  the 
entire  stock,  assumed  the  debts,  and  continued 
the  business.  He  had  an  expectancy  by  inherit- 
ance, of  which  the  creditor  was  aware.  The  cred- 
itor, in  trying  to  force  i>ayment  from  him,  never 
mentioned  the  retired  partner  as  being  held  for 
the  debt.  His  name  was  not  at  &rat  in  the  affi- 
davit to  the  account  when  suit  was  brought,  but 
was  subsequently  interlined.  He  declared  to  the 
sherilf  having  the  execution  issued  on  the  judg- 
ment that  the  creditor  and  his  copartner  fully  un- 
derstood that  it  was  not  his  debt  The  testimony 
of  the  creditor  was  confused  and  inconsistent. 
Held,  that  the  release  was  established. 

8.  Objections  to  evidence  on  the  ground  of  in- 
competency cannot  be  made  for  the  first  time  on  ap- 
peal. 

Appeal  from  city  court  of  Montgomery ; 
T.  M.  Hakrington,  Judge. 

The  bill  in  this  case  was  filed  on  the  14th 
of  October,  1886,  by  W.W.  Tobias,  against 
Rice  &  Wilson,  a  partnership,  and  sought 
to  perpetually  enjoin  a  judgment  at  law 
which  the  defendants  had  obtained  against 
him  and  S.  B.  Matthews  as  late  copart- 
ners. The  bill  alleged  that  the  complain- 
ant was  not  served  with  process  in  the 
suit,  and  had  no  notice  of  it,  and  that  he 
bad  a  valid  defense  to  the  action,  having 
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been  released  from  the  debt  by  the  plain- 
tiffs therein.  The  judgment  waa  rendered 
by  default  on  the  13th  day  of  June,  1882, 
and  the  eheritt's  return  on  the  summons 
showed  due  service  on  each  of  the  defend- 
ants. A.n  answer  was  filed  by  Rice  &  Wil- 
son, denying  the  alleged  release  on  posi- 
tive knowledge,  and  averring  the  due  serv- 
ice of  process  on  information  and  belief. 
On  final  hearing  the  court  rendered  a  de- 
cree perpetually  enjoining  the  judgment  as 
prayed,  from  which  respondent  appealed. 
E.  P.  Morrtasett,  for  appellants.  A.  A. 
WHeijr,  tor  respondent. 

HcClellan,J.  When  this  case  was  here 
on  a  former  appeal,  it  was  settled  that  the 
equity  of  the  bill  depended  upon  theestab- 
lishment  of  two  facts :  (1)  That  the  judg- 
ment sought  to  be  enjoined  was  taken  by 
default  without  the  service  of  any  process 
on  the  complainant,  Tobias,  who  was  a 
defendant  in  the  judgment;  (2)  that  the 
debt  upon  which  the  judgment  waa  ren- 
dered had  been  discharged  by  release  prior 
to  the  recovery.  83  Ala. 348, 3  South.  Rep. 
670.  On  a  second  bearing  in  the  city  court, 
the  chancellor  found  the  existence  of  both 
of  these  facts,  and  rendered  a  flnnl  decree 
perpetually  enjoining  thejudgmentat  law. 
The  present  appeal  brings  under  review 
the  correctness  of  these  conclusions  on  the 
tacts. 

From  a  very  careful  examination  of  the 
record,  our  opinion  Is  that  a  clear  pre- 
ponderance of  the  testimony  supports  the 
finding  SB  to  each  fact,  and  hence  sustains 
the  decree  rendered.  The  complainant 
himself  tsetlfles,  unequivocally,  emphatic- 
ally, and  consistently,  that  Rice  &  Wilson 
released  him  from  all  liability  in  respect 
to  tbeirduim  against  Matthews  &' Tobias, 
and  agreed  to  look  solely  to  Matthews, 
who  continued  In  his  own  name  the  busi- 
ness In  which  the  debt  was  incurred ;  and 
this  he  does  with  a  degree  of  circumstan- 
tiality, so  to  speak,  calculated  to  Induce  be- 
lief. He  is  directly  supported  by  Mat- 
thews, whose  Interest  lay  in  defeating  the 
release,  who  also  testifies  thai,  in  their 
efforts  to  collect  from  hira  by  compromise 
or  otherwise.  Rice&  Wilson,  after  thetlme 
of  the  alleged  release,  never  mentioned 
Tobias  as  being  also  bound  for  the  debt. 
He  is  also  supported  by  the  pregnant  cir- 
cumstance that  the  affidavit  to  the  ac- 
count on  which  judgment  was  had  was 
first  written  so  as  to  bavo  reference  alone 
to  a  liability  of  Matthews,  and  interlined 
BO  as  to  include  complainant.  He  Is  also 
supported  by  the  testimony  of  Sheriff  Her- 
bert to  the  effect  that,  when  approached 
by  him  in  regard  to  the  execution  on  the 
Judgment,  the  complainant  at  once  said 
that  It  was  no  debt  of  his,  but  that  of 
Matthews;  that  the  whole  matter  had 
been  turned  over  to  Matthews;  that  be 
had  no  further  Interest  in  it;  and  that 
Rice  &  Wilson  understood,  and  could  tell 
him,  all  about  it.  The  theory  of  release 
derives  plausibility  also  from  the  consid- 
eration that  it  was  not  an  Improbable 
thing  to  be  done  under  the  circumstances, 
involving  as  they  did  the  insolvency  of  To- 
bias, his  tumingoverall  his  interest  in  the 
stock  of  goods  to  Matthews,  and  the  let- 


ter's expectancy,  known  to  Rice&  Wilson, 
that  he  would  receive  a  very  considerable 
property  from  his  mother.  Against  all 
these  facts  and  circumstances  is  offered 
only  the  confused,  ansatistfactory,  and  in- 
consistent testimony  of  Wilson.  We  do 
not  hesitate  to  affirm  on  this  showing 
that  the  fact  of  release  Is  fairly  and  dear- 
ly shown. 

In  considering  the  question  as  to  wheth- 
er service  of  the  summons  and  complaint 
on  which  Judgment  was  had  was  ever 
made  on  Tobias,  the  fact  of  the  release  is 
pertinent  and  Important.  It  ap])earB 
that  Tobias  was  very  solicitous  to  pro- 
cure the  release.  The  Judgment  was  by- 
default.  Is  It  at  all  reasonable  to  suppose 
that  he,  having  a  perfect  defense  to  the  ac- 
tion, and  having  been  to  the  trouble  to  ac- 
quire that  defense,  would  have  allowed 
Judgment  to  go  against  blm,hndheknown 
of  the  pendency  of  thesnit?  We  tbinknot. 
This  consideration  therefore  streogthens 
his  positive  denial  that  service  was  ever 
made  on  him.  Moreover,  it  is  shown  be- 
yond controversy  that  he  was  not  in  the 
county  of  Montgomery  on  the  day — nor 
for  two  days  before  nor  for  a  day  after — 
theservice  purports  to  have  been  made  on 
him.  The  conduct  of  Tobias  before  and 
after  Judgment  is  wholly  inconsistent  with 
the  theory  of  service.  In  support  of  the 
service  is  the  return  made  by  the  deputy- 
sherifl,  whicb  coald  not  have  been  entered 
for  more  than  two  weeks  after  the  writ 
purports  to  have  been  executed,  and  which 
Is  clearly  falsified,  as  we  have  seen,  as  to 
the  date  of  service.  The  testimony  of  the 
deputy,  taken  altogether,  amounts  to  no 
more  than  an  affirmation  that  personal 
service  was  made,  based  on  the  custom 
and  usage  of  the  sheriff's  office,  and  of  him- 
self, to  make  personal  service  in  all  such 
cases,  and  to  return  no  process  ns  so  ex- 
ecuted without  personal  service.  It  was 
shown  on  cross-examination  that  this 
witness  had  no  independent  recollection 
whatever  of  the  service  on  Tobias.  His 
testimony  was  weakened,  moreover,  by 
the  admission  that  It  was  the  bablt  of  the 
sheriff's  office  to  send  process  for  service 
by  persons  not  connected  with  the  office, 
and  enter  returns  on  their  statement  that 
copies  had  been  left  with  defendant,  etc., 
and  that  he  could  not  say  he  actually- 
served  every  paper  put  in  bis  hands  to  be 
served,  and  which  purported  by  the  i-etum 
to  have  been  served  by  him.  We  think 
this  testimon.y  Insufficient  to  OTertum  the 
strong  showing  made  by  complainant's 
evidence  against  the  fact  of  service ;  and 
we  accordingly  concur  with  thechancellor 
in  holding  that  this  part  of  complainant's 
case,  as  well  as  the  fact  of  release,  Is  made 
oat. 

The  sixth  assignment  of  error,  based  on 
the  supposed  incompetency  of  certain  evl- 
dence,  cannot  be  sustained.  It  Is  immate- 
rial whether  the  evidence  was  competent 
or  not.  No  objection  to  it  was  made  In 
the  court  below,  and  no  ruling  invoked  or 
had  on  it.  Such  objections  will  not  avail 
when  taken  forthe  first  time  in  this  court, 
either  for  the  purpose  of  putting  thelower 
court  in  error  In  admitting  the  testimony, 
or  tor  the  purpose  of  having  this  error  ex- 
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dude  It  In  passing  apon  the  sufficiency  of 
the  proof  to  support  the  decree.  Seals  v. 
Robinson,  75  Ala.  363;  Binford  r.  Dement, 
72  Ala.  491 ;  Glennon  v.  Mittenight,  86  Ala. 
455,  5  South.  Rpp.  772. 
The  decree  of  the  city  court  Is  affirmed. 

(»  AU.  tti)  

Wii-DBB  T.  Wilder  et  al. 
(Supreme  Court  of  Alabama.  ISay  6,  1890.) 
MiRRTKn  Woman— BBTOPFBi/—V>in>OB'8  Lbn. 
The  power  ot  a  married  woman,  onder  Code 
Ala.  1876,  a  2707,  2708,  to  convey,  by  joint  deed 
of  lierself  and  lier  husband,  her  oeparate  interests 
in  realty,  implies  a  power  to  arrange  for  the  se- 
curity of  the  pnrchase  money ;  and  where  one,  up- 
on the  sale  of  land,  and  undiar  an  express  agree- 
ment, permitted  her  vendee  to  obtain  a  first  mort- 
gage  loan,  a  portion  of  which  was  paid  her  as  a 
nrit  installment  and  to  secure  tiie  purchase  mon- 
ey toolc  a  second  mori^ase,  she  will  be  estopped 
to  deny  a  waiver  of  her  lien,  and  to  enforce  it  as 
against  the  first  mortgagee,  who  loaned  the  mon- 
ey on  the  faith  of  her  agreement 

Appeal  from  chancery  court,  Lowndes 
county ;  John  A,  Fostee,  Chancellor. 

Bill  to  have  a  vendor's  lien  enforced  in 
favor  of  the  complainant,  and  declared 
superior  to  the  mortgage  given  by  the  de- 
fendant Wilder  to  the  American  Freehold 
Laud  Mortgage  Company  of  Loudon. 
The  facts  are  sufficiently  set  forth  in  the 
opinion.  Upon  final  hearing  the  chancel- 
lor refused  the  relief  prayed,  and  decreed 
her  lieu  to  be  subordinate  to  the  mort- 
gage.   The  complainant  appeals. 

Clements dt Brewer.lor  appellant.  Webb 
<f  TiJinmn,  for  respondent. 

SoMBRviLLK,  J.  The  controlling  ques- 
tion In  this  case  involves  the  doctrine  of 
equitable  estoppel,  or  estoppel  In  pais.  In 
its  application  to  a  married  woman, 
where  she  appears  as  a  complainant  In  a 
court  of  equity,  seeking  affirmatively  to 
enforce  a  right  luconsiBtent  with  her  pre- 
vious conduct,  upon  which  one  ot  the  de- 
fendants In  the  suit  has  relied  and  acted. 
The  subject  is  one  in  regard  to  which  there 
Is  no  little  conflict  of  authority,  and  the 
magnitude  ot  its  importance  grows  with 
the  changed  policy  of  modem  legislation, 
removing  to  a  great  extent  the  iron<:lad 
diaabilities  of  married  women  Imposed  by 
the  rules  of  the  common  law. 

The  specific  question  here  involved  is 
whether  a  married  woman  is  estopped  to 
enforce  a  vendor's  lien  on  land  sold  and 
conveyed  by  joint  deed  of  herself  and  hus- 
band. In  due  form,  prior  to  the  Code  of 
1886,  when  she  and  her  husband  were  active 
in  making  the  sale,  and  by  their  declara- 
tionts  >iiid  conduct  induced  a  third  person 
to  advance  to  her  vendee  a  part'  of  the 
purchase  mouey,  with  the  undei-standing 
that  her  Hen  should  be  waived  In  favor  of 
such  person.  In  other  words,  if  she  agrees 
to  have  secured  the  unpaid  Installment  of 
her  purchase  money  on  the  land  by  a  sec- 
ond mortgage,  subordiunte  to  a  first 
mortgage  of  a  third  person,  who,  on  the 
faith  of  such  superior  security,  advances 
the  money  to  her  vendee  to  enable  him  to 
pay  the  first  Installment  to  her,  can  she 
afterwards  repudiate  this  waiver  ot  her 
vendor's  lien,  and  enforce  It  as  a  prior  lien 
over  this  other  Incumbrance,  the  superior- 


ity of  which  she  had  admitted,  and  on  the 
faith  ot  which  admlRsion  she  procured  the 
money"?  We  may  add  that  the  transac- 
tion isconceded  to  be  governed  by  the  law 
as  It  existed  under  the  Code  of  1876.  This 
court  has  uniformly  held  that  the  doctrine 
of  estoppel  la  p«te,  by  conduct  or  admis- 
sions, cannot,  when  tmaccompanied  by 
fraud,  be  invoked  against  married  women, 
so  as  to  preclude  them  from  denying  the 
validity  of  conveyances  of  their  statutory 
separate  estates  which  do  not  conform  tu 
the  requirements  of  the  statute  governing 
the  mode  otits  alienation.  This  prescribed 
mode,  under  the  Code  of  1876,  was  by  the 
joint  deed  of  husband  and  wife,  attested 
by  two  witnesses,  or  acknowledged  in  due 
form.  Code  1876,  §§  2707,  2708.  The  rea- 
son upon  which  these  decisions  restis  that 
the  statute  prescribes  and  restricts  the 
mode  of  alienation  by  married  women  of 
their  separate  estates;  and  to  allow  title 
to  be  conferred  by  equitable  estoppel 
would  introduce  a  new  mode  of  aliena- 
tion, different  from  that  thus  prescribed, 
and  would  result  in  sanctioning  indirectly 
the  conveyance  by  femes  covert  of  their 
property,  when  they  wei*  prohibited  by 
statute  from  doing  directly  the  same  act 
in  the  mode  attempted.  Canty  v.  Sander- 
ford,  37  Ala.  91;  Alexander  v.  Saulsbury, 
Id.  376;  Drake  v.  Glover,  SO  Ala.  390;  Har- 
den V.  Darwin,  77  Ala.  472;  Scott  v.  Bat- 
tle, 85  N.  C.  184.  So  it  has  been  held  in  a 
former  decision  of  this  court  that,  where  a 
husband  and  wife  conveyed  lands,  with 
covenant  of  warranty,  to  which  they  had 
no  title,  the  wife  would  not  be  estopped 
from  setting  up  against  tlie  grantee  a  title 
to  such  land  afterwards  acquired  by  her. 
Gonzales  v.  Hukil,  49  Ala.  260.  The  act  ot 
warranty, being  purely  contractual,  could 
not  operate  by  way  of  estoppel,  because  a 
married  woman  then  labored  under  a  le- 
gal disability  to  make  such  a  covenant. 
But  there  are  decisions  of  other  courts  op- 
posed to  this  view.  Nash  v.  Spofford,  10 
Mete.  192. 

In  the  case  of  Drake  v.  Glover,  supra, 
where  the  property  of  the  wife  was  held 
notto  be  governed  as  to  its  mode  of  trans- 
fer by  the  statute,  because  it  was  not  her 
statutory  separate  estate,  and  might, 
therefore,  be  conveyed  otherwise  than  by 
the  joint  deed  of  the  husband  and  wife,  it 
was  held  that  the  fraudulent  silence  ot  the 
wife  when  hei  personal  property  was  sold 
In  her  presence  by  her  husband  would 
estop  her  from  afterwards  repudiating  the 
sale.  But  her  mere  silence,  unaccompanied 
by  Iraud,  would  have  no  such  effect. 

In  Strong  v.  Waddell,  66  Ala.  471,  a  marP- 
ried  woman  who  had  purchased  land,  and 
executed,  jointly  with  her  husband,  a 
mortgage  as  security  for  the  payment  of 
the  purchase  money,  was  held  to  be 
estopped  from  deuylng  the  title  of  ber 
vendor,  or  to  interpose  her  coverture  in 
bar  of  the  foreclosure  ot  the  mortgage. 
The  practical  effect  of  such  a  transaction 
Is  that  the  vendee  takes  the  property  bur- 
dened with  the  mortgage,  being  an  estate 
on  condition,  to  become  absolute  only  on 
the  payment  of  the  purchase  money. 
Marks  v.  Cowles,  63  Ala.  499.  The  estop- 
pel is  against  claiming  tlie  estate,  and  re- 
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padiatinK  the  Incambrance  by  which  it  is 
burdened. 

In  McCaa  v.  Woolf,  42  Ala.  889,  the  doc- 
trine of  equitable  estoppel  was  applied  tu 
a  married  woman  so  as  to  preclude  her 
from  asserting  title  to  certain  personal 
property  which  the  husband,  under  the 
rules  of  the  common  law,  bad  reduced  to 
possession  and  suffered  to  be  sold,  and 
which  she,  after  his  death,  claimed  by  right 
of  survivorship. 

Mr.  Bigelow,  in  his  woric  on  Estoppel, 
(page  490,)  asserts  that  the  weight  of  rea^ 
eon  and  authority  confines  the  doctrine, 
when  applied  to  married  women,  to  cases 
of  "pure  tort, "and  excludes  from  its  oper- 
ation all  cases  where  the  "  action  sounds 
in  contract. " 

Mr.  Pomeroy,  after  calling  attention  to 
the  conflict  of  authority  on  this  subject, 
observes:  "The  tendency  of  modern  au- 
thority, however,  is  strongly  towards  the 
euforcement  of  the  estoppel  against  mar- 
ried women  as  against  persons  sal  Juris, 
with  little  or  no  limitation  on  account  of 
their  disability.  This  is  plainly  so  in 
states  where  the  legislation  has  freed  their 
property  from  all  interest  or  control  of 
their  busbands,  and  has  clothed  them 
with  partial  or  complete  capacity  to  deal 
with  it  as  though  they  were  single.  Even 
independently  of  this  legislation,  there  is 
a  decided  preponderance  of  authority  sus- 
taining the  estoppel  against  her,  either 
when  she  is  attempting  to  enforce  an  al- 
leged right  or  maintain  a  defense."  And 
he  adds:  "There  are,  however,  decisions 
which  hold,  in  effect,  that,  since  a  married 
woman  cannot  be  directly  bound  by  her 
contracts  or  conveyances,  even  when  ac- 
companied with  fraud,  so  she  cannot  be 
indirectly  bound  through  means  of  an 
estoppel;  and  the  operation. of  the  estop- 
pel against  her  must  be  confined  to  cases 
where  she  is  attempting  affirmatively  to 
enforce  a  right  inconsistent  with  her  previ- 
ous conduct,  upon  which  the  other  party 
has  relied.  These  decisions  seem  to  be  in 
opposition  to  the  general  current  of  au- 
thority. "  2  Pom.  Eq.  Jur.  §  814,  and  cases 
cited  in  note. 

There  are  many  cases,  both  English  and 
American,  which  support  this  view  of  the 
law.  Boyd  v.  Turpin,  94  N.  C*.137;  Hodge 
V.  Powell,  96  N.  C.  64,  2  S.  E.  Kep.  182; 
Shivers  v.  Simmons,  28  Amer.  Rep.  372, 
and  note,  374-377 ;  Bradley  v.  Snyder,  58 
Amer.  Dec.  564,  note,  569 ;  Lowell  v.  Dan- 
iels, 61  Amer.  Dec.  448,  note,  45.S ;  Nash  v. 
Spoffoid,  43  Amer.  Dec.  425,  note,  426;  Bes- 
son  v.  Eveland,  26  N.  J.  Eq.  471 ;  Connolly 
V.  Branstler,  3  Bush,  702;  1  Story,  Eq. 
Jur.  §385;  Kelly,  Cont.  c.  6,§4;  2  Fom.Eq. 
Jur.  §  814,  and  cases  cited. 

A  vendor's  lien  for  unpaid  purchase  mon- 
ey is  not  such  an  interest  in  land  as  to  re- 
quire an  instrument  in  writing  in  order  to 
waive  or  alienate  it.  It  is  a  mere  incident 
of  the  contract  of  sale  implied  by  law, 
and  it  may  be  waived  or  abandoned  by 
any  suitable  act  or  oral  declaration  show- 
ing an  intention  to  do  so  on  the  part  of 
one  competent  to  contract.  Woodall  v. 
Kelly,  85  Ala.  368,  5  South.  Bep.  164;  Ram- 
age  V.  Towles,  US  Ala.  o88,  6  South.  Rep. 
842. 


A  married  woman,  as  we  have  said, 
was  at  the  time  of  this  transaction  in- 
vested with  the  power,  under  the  laws  ol 
Alabama,  to  sell  and  convey  her  separate 
estate  by  the  Joint  deed  of  herself  and  hus- 
band, duly  attested  or  acknowledged. 
Code  1876,  §§  2707,  2708.  It  is  Justly  argued 
that  this  power  to  sell  embraces  the  pow- 
er to  sell  for  cash  or  on  credit,  or  partly 
for  both  cash  and  credit.  It  includes  the 
authority  to  retain  the  legal  title  as  se- 
curity for  the  payment  of  the  purchase 
money,  or  to  convey  the  legal  title  and 
taice  in  return  a  mortgage  from  the  ven- 
dee to  secure  it,  or  to  take  personal  secu- 
rity on  the  notes  for  the  purchase  money. 
In  other  words,  she  may  sell,  and  fix  the 
terras  of  sale,  according  to  any  of  the 
modes  sanctioned  by  common  usage.  It 
is  our  judgment  that  she  may,  as  an  inci- 
dent to  this  right  to  sell,  waive  her  right 
to  enforce  her  vendor's  lien,  if  not  by  mere 
oral  agreement,  at  least  by  conduct, 
which  would  preclude  lier  from  subse- 
quently asserting  such  lien  upon  the  prin- 
ciple of  equitable  estoppel.  It  she  could 
be  estopped  in  no  instance,  the  morality 
of  the  law  would  be  placed  upon  a  very 
low  plane,  and  the  disability  of  coverture, 
instead  of  being,  as  it  ought  to  he,  a  shield 
for  her  protection  against  legal  wrong, 
would  become  a  sword  of  injustice  for  the 
license  of  fraud.  While,  therefore,  a  mar- 
ried woman  may  not  always  be  estopped 
to  deny  her  capacity  to  contract,  especial- 
ly so  as  tu  convey  her  property  in  a 
mode  prohibited  by  law,  she  may  be  es- 
topped by  any  positive  act  of  fraud,  as  a 
person  svl  Juris  would  be.  Whether,  in 
any  case  not  Involving  a  transfer  of  title 
to  property  in  a  mode  prohibited  by  law, 
she  may  be  estopped  by  acts  xi  pais,  unac- 
companied by  fraud  or  other  tort,  we  do 
not  now  decide. 

The  application  of  these  principles  to 
the  facts  of  this  case  do  not  seem  to  us  to 
be  attended  with  any  great  difficulty. 
The  complainant,  Mrs.  Savannah  Wilder, 
a  residentof  Texas,  and  a  married  woman, 
agreed  to  sell  to  the  defendant  Sidney  B. 
Wilder,  her  .brother-in-law,  certain  lands 
in  Lowndes  county,  Ala.  The  correspond- 
ence was  conducted  on  the  one  hand 
through  the  complainant's  husband,  at 
Bartlett,  Tex. ;  but  she  asserts  in  her  tes- 
timony that  she  in  fact  supervised  this 
correspondence,  and  controlled  the  terms 
of  the  trade.  It  was  conducted  on  the 
otherthrough  thedefendant  Sidney  Wilder 
and  H.  0.  Semple,  Esq.,  practicing  attor- 
ney at  Montgomery,  Ala.,  who  acted  for 
the  complainant.  It  was  first  agreed  that 
the  vendee  should  pay  as  much  as  ^,000 
cash,  and  $500  on  credit,  for  the  land. 
The  deed  was  drawn  by  Semple,  sent  to 
Texas,  and,  being  executed  in  due  form, 
sent  back  to  him  for  delivery  on  compli* 
ance  with  the  terms  of  sale.  The  consid* 
eration  was  recited  in  the  deed,  but  waa 
not  stated  to  have  been  paid.  The  vendee, 
Sidney  Wilder,  was  to  obtain  the  money 
which  he  expected  to  pay  from  the  Ameri- 
can Freehold  Land  Mortgage  Company 
of  London,  which  had  an  agent  in  Ala- 
bama, so  as  to  comply  with  the  law  as  to 
foreign  corporations  doing  business  in  this 


Digitized  by 


Google 


▲la.) 


ROBERTSON  «.  DUBDEX. 


789 


state,  but  did  all  bnBlneBS,  in  fact,  through 
an  agency  In  New  York.  To  secure  the 
loan  from  this  company,  he  was  to  give 
a  first  mortgage  on  the  land.  The  com- 
pany declined  to  advance  him  more  than 
$3,500.  Of  this  sum,  he  needed  all  but 
$2,000  to  carry  on  his  farming  business, 
and  pay  other  expenses.  He  thereupon 
proposed,  through  Semple,  to  modify  the 
contract  bo  as  to  pay  Mrs.  Savannah 
Wilder  only  $2,000  cash,  and  to  secure  the 
balance  by  a  second  mortgage.  This  was 
communicated  to  the  complainant  by  let- 
ter to  her  husband,  and  they  authorized 
the  delivery  of  the  deed  on  these  terms,  tel- 
egraphing Semple  to  that  effect.  The 
deed  was  delivered  accordingly,  a  second 
mortgage  being  taken  to  secure  the  de- 
ferred payments,  which  contained  the  re- 
cital that  it  was  to  be  subordinate  to  the 
mortgage  given  to  the  London  company. 
This  mortgage  was  received  by  Semple  as 
the  agent  of  the  complainant.  The  cash 
payment  was  transmitted  to  her,  and  she 
received  it  with  a  knowledge  of  the  facts. 
We  need  only  say  that  the  testimony  in 
the  case  satisfies  na  that,  when  the  com- 
plainant received  this  money,  she  either 
knew,  or  was  charged  with  notice  of,  the 
fact  that  her  vendor's  lien  was  abandoned 
by  the  taking  of  this  second  mortgage 
subordinate  to  that  of  the  American  Free- 
hold Land  Mortgage  Company  of  Lon- 
don, which  advanced  the  money  on  the 
faith  of  the  assurance  that  its  mortgage 
was  to  be  Buperior  to  hers.  The  deed  ex- 
ecuted by  the  complainant  and  her  hus- 
band to  Sidney  Wilder,  and  the  mortgage 
executed  by  the  latter  to  his  vendors,  re- 
citing that  it  is  subordinate  to  the  first 
mortgage  of  the  London  company,  being 
contemporaneously  executed,  would  in 
equity  constitate  but  one  tmansactlon. 
"The  two  are  read  together,  as  if  they 
were  but  parts  of  a  common  Instrument. " 
Marks  v.  Cowles,  53  A.la.  502,  503,  supra. 

As  matter  of  contract,  therefore,  the 
vendor's  Hen  would  seem  to  be  waived. 
Bnt,  apart  from  this,  these  papers  contain 
within  themselves  a  positive  representa- 
tion that  the  lien  is  waived  by  thedeclara- 
tlon  that  a  second  or  subordinate  mort- 
gage was  taken  to  secure  the  unpaid  pur- 
chase money.  The  complainant,  as  we 
have  said,  had  notice  of  this  fact,  and  au- 
thorized the  transaction  in  order  to  in- 
duce the  London  corporation  to  advance 
the  money,  which  was  to  come  to  her 
through  her  vendee,  Sidney  Wilder.  The 
company  did  act  on  it,  and  was  drawn  in 
to  lend  their  money  on  the  faith  of  its 
truth.  To  allow  the  complainant  now  to 
repudiate  the  transaction,  by  gainsaying 
the  truth  of  the  fact  that  such  lien  bad 
been  waived,  as  the  papers  in  question  im- 
port, would  be  a  fraud  on  this  corpora- 
tion which  equity  and  good  conscience 
ought  not  to  permit.  In  our  opinion  a 
court  of  equity  ought  to  prevent  the  com- 
plainant from  affirmatively  asserting  the 
alleged  priority  of  this  lien,  as  she  now  at- 
tempts to  do,  in  contravention  of  her  con- 
duct, upon  which  the  defendant  company 
has  relied,  and  been  Induced  to  act.  2 
Pom.  Eq.  Jur.  §§  814,  815;  Bradstreet  v. 
Qarke,  12  Wend.  602. 

The  decree  of  the  chancellor  subordl- 
v.780.no.27— 49 


nates  her  lien  for  the  purchase  money  to 
the  first  mortgage  of  the  defendant  cor- 
poration. There  in  no  error  In  this  decree 
of  which  she  can  take  advantage  on  this 
appeal,  and  the  decree  is  accordingly  af- 
firmed. 

~~~~  (S9  Ala.  500) 

Robertson  et  al,  v.  Burden. 
{Supreme  Court  of  Alabama.    May  8,  1890.) 

FRADDUUNT  CONVBTANCE — FOSSESBION. 

Where  one  of  two  joint  owners  of  lands 
conveys  his  Interest  therein  to  his  wife  a  month 
before,  but  retains  the  deed  in  his  possession, 
wifliout  recording  it,  until  nearly  a  year  after  a 
judgment  is  rendered  against  him  and  his  former 
joint  owner,  and  it  does  not  appear  that  either  of 
the  parties  to  the  deed  were  in  possession,  or  as- 
serted a  right  thereto,  nntll  seven  months  after 
judgment  was  rendered,  such  deed  is  void  as 
against  the  judgment  plaintiff. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Action  to  recover  the  possession  of  a 
certain  tract  of  land.  The  plaintiff  bases 
her  claim  upon  a  sheriff's  deed.  On  June 
16,  1887,  she  recovered  Judgment  against 
the  defendants,  W.  J.  Robertson  and 
Charles  E.  Robertson,  upon  which  an 
execution  Issued;  and  on  September  17, 
1888,  the  sheriff  sold  the  lands  in  contro- 
versy and  the  plaintiff  became  the  pur- 
chaser, and  received  a  deed.  W.J.  Robert- 
son was  in  possession  of  the  said  land  at 
the  time  of  the  recovery  of  the  judgment; 
be  and  C.  E.  Robertson  having  inherited 
the  land  from  their  mother.  Immediately 
after  the  will  of  their  mother  was  probat- 
ed, Charles  E.  Robertson  conveyed  the 
lands  in  controversy  to  his  wife  by  deed 
bearing  date  April  18, 1887.  This  convey- 
ance was  not  recorded,  but  was  kept  in 
the  possession  of  the  said  C.  E.  Robertson 
until  May  5, 1888,  when  it  was  filed  for  rec- 
ord, and  was  recorded.  Upon  the  evi- 
dence as  addiiced  on  the  trial,  the  court 
charged  the  jury,  at  the  request  Of  the 
plaintlfl,  in  writing,  that,  if  they  believed 
the  evidence,  they  must  find  for  the  plain- 
tiff. The  defendants  excepted  to  the  giv- 
ing of  this  charge,  and  to  the  court'sretus- 
ing  to  give  a  general  affirmative  charge 
for  themselves.  There  was  judgment  for 
the  plaintiff,  and  the  defendants  appeal, 
and  assigrn  the  ruling  of  the  court  in 
giving  the  charge,  and  refusing  the  charge 
asked,  as  error. 

Moore  &  Flnley,  for  appellants.  Graves 
A  Blakely,  tor  respondent. 

Stonr,  C.  J.  When  Mrs.  Burden  recov- 
ered her  Judgment  against  William  J.Rob* 
ertson  and  Charles  E.  Robertson,  June  16, 
1887,  William  J.  was  in  possession  of  the 
land  in  controversy.  It  was  not  shown 
that  Charles  E.  ever  was  in  possession,  or 
that  any  actual  control  over  the  land  had 
been  asserted  for,  or  in  the  name  of,  Mrs. 
Cloe  L.  Robertson,  until  the  lease  to  Var- 
ner  was  executed,  January  17, 1888,  seven 
months  after  Mrs.  Durden's  Judgment  was 
recovered.  There  is  nothing  decided  in  the 
case  of  Brunson  v.  Brooks,  68  Ala.  248, 
which  can  benefit  Mrs.  Cloe  Robertson  in 
this  suit.  The  appellant,  Mrs.  Cloe  L.  Rob- 
ertson, derived  all  the  title  she  has  to  the 
lands  in  controversy  under  the  deed  of  her 
husband,  Charles  £.,  dated  April  18, 1887. 
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It  la  not,  and  cannot  be,  denied  that 
Charles  E.  had  become  the  owner  of  the 
land  under  the  will  of  his  mother.  Being 
Its  owner,  the  land  was  liable  to  Mrs.  Dur- 
den'sjudgment,  unless  the  title  had  passed 
out  of  him  before  her  Hen  attached.  The 
deed  of  appellant,  not  being  recorded  nor 
filed  for  record  until  May  5,  1888,  was  In- 
operative, and  constructively  fraudulent, 
as  against  Mrs.  Burden's  judgrment,  recov- 
ered more  than  10  months  before.  Wood 
V.  Lake,  62  Ala.  489;  Watt  v.  Parsons,  73 
Ala.  202;  TutwUer  T.Montgomery, Id.  268. 
Affirmed. 

(8»  Ala.  622)  

Holland  y.  Berqan. 
{Supreme  Covrt  of  Alabama.    May  6, 1890.) 

Action  on  Notb — ^Hasmlesb  Ebbob. 

In  an  action  on  a  note  dated  in  another 
state,  and  contain! ncr  a  waiver  of  exemptions,  de- 
fendant contended  tiaat  the  waiver  referred  only 
to  the  laws  of  such  state.  Held,  that  the  exclu- 
sion of  evidence  offered  by  defendant  to  show  that 
the  note  was  executed  and  delivered  at  the  place 
of  its  date,  and  that  he  was  then  living  in  the  state 
where  suit  was  brought,  if  error,  was  harmless. 

Appeal  from  circuit  court,  Lee  county; 
J.  It.  DowsBLL,  Judge. 

This  was  a  suit  brought  by  the  appel- 
lee against  the  appellant,  and  was  found- 
ed on  a  promissory  note  which  was  made 
by  the  defendant  in  Columbus,  Ga.,  and 
made  payable  to  the  plaintiff.  The  point 
excepted  to,  and  the  point  raised,  are  suffl- 
clentiy  set  ont  In  the  opinion.  There  was 
Judgment  for  the  plaintiff,  and  the  defend- 
ant appealed,  assigning  the  ruling  on  the 
evidence  as  error. 

J.  J.  Abercromble,  for  appellant. 

SouEBTiLLB,  J.  The  language  of  the 
note  sued  on,  so  far  as  it  relates  to  the 
waiver  of  exemptions,  reads  as  follows: 
"I  hereb.v,  for  myself  and  family,  expressly 
waive,  all  homestead  rights  and  exemp- 
tions which  by  the  laws,  state  and  feder- 
al, are  allowed  to  me  and  my  family  in 
any  of  said  described  property,  and  all 
other  property,  real  or  personal,  which  I 
now  own,  or  may  hereafter  own  or  ac- 
quire, until  this  debt  is  fully  paid. "  The 
Instrument  also  contains  an  additional 
danse  waiving  exemption  of  wages  from 
garnishment.  Thecourt  entered  judgment 
declaring  the  waiver  operative  against 
all  personal  property  of  the  defendant. 
Code  1886,  §  2570;  Terrell  v.  Hurst,  76  Ala. 
688;  Wagnon  v.  Keenan,  77  Ala.  519. 

It  is  contended  by  appellant  that, 
as  the  note  was  executed  in  the  state  of 
Georgia,  the  waiver  of  exemptions  must  be 
construed  to  have  reference  only  to  the 
laws  of  that  state,  and  not  to  the  laws  of 
Alabama.  If  we  felt  authorized  to  decide 
this  point,  we  are  inclined  to  the  view 
that  the  waiver  would  be  good  against 
any  claim  of  exemption  to  personalty  in 
any  state  of  the  Union  where  the  debt- 
or might  reside,  and  be  sued.  But  the  rec- 
ord does  not  necessarily  raise  this  precise 
question.  The  only  error  assigned  is  a 
single  one,  based  on  the  exclusion  of  cer- 
tain evidence  offered  by  the  defendant,  by 
which  he  proposed  to  prove  that  the  note 
was  signed  and  delivered  in  Columbus, 
Ga.,  and  that  the  defendant  then,  and  on 


the  day  of  the  trial,  lived  in  Lee  county, 
Ala.  Tbeexclusion  of  this  evidence  was  of 
no  possible  injury  to  the  defendant.  The 
note,  being  dated  in  Columbus,  Ga.,  was 
presumptively  signed  and  delivered  there, 
without  any  extrinsic  proof  of  this  fact; 
and  the  fact  of  the  defendant's  residence 
in  Alabama  tended,  rather  than  other- 
wise, to  corroborate  the  view  of  the  trial 
court  that  the  waiver  of  exemptions  re- 
ferred to  the  laws  of  Alabama, — the  foram 
uf  his  residence, — where  he  was  liable  to 
be  saed,  and  where  the  claim  of  exemption 
would  propably  arise  and  be  litigate<l. 
The  ruling  of  the  court  on  this  poiat, 
therefore,  if  error,  was  error  without  inju- 
ry to  the  appellant. 
Atllnned. 

""""■  (8»  Ala.  487) 

McCall  t.  Mash  et  al. 
(Supreme  Court  of  Alabama.    May  6,  1890.) 

MORTOiLOES — SaXB  UNniBPoWBB — DlSAFFnUUNOB. 

A  sale  of  land  under  a  power  contained  in  a 
mortgage,  at  which  the  mortgagee  bimselt  be- 
comes the  purchaser,  Is  not  void  as  to  the  mort- 
gagor, but  only  voidable;  and,  until  the  latter 
disaffirms  the  sale,  he  has  no  interest  in  the  land 
which  he  can  convey. 

Appeal  from  chancery  court,  Butler  coun- 
ty; John  A.  Fosteb,  J  udge. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellant against  the  appellees,  and  sought 
to  have  a  sale  under  a  power  contained  in 
a  mortgage  vacated  and  set  aside,  and 
the  appellant  be  let  to  redeem.  The  facts 
as  averred  in  the  hill,  and  shown  in  the 
record,  are Bufiiclently  set  forth  in  the  opin- 
ion. Upon  final  hearing  upon  the  plead- 
ings and  proof,  the  chancellor  sustained 
the  demurrers  to  the  bill,  and,  granting 
the  motion  of  respondents,  dismissed  the 
bill  for  w&nt  of  equity.  This  decree  is 
now  appealed  from,  and  the  same  is  as- 
signed as  error. 

Riebardsoa  &  Stelner,  for  apellant.  Ed. 
Crenshaw,  Oamble  A  Powell,  and  StHlHag 
&  Wilkinson,  for  appellees. 

Clopton,  J.  While  theequity  of  redemp- 
tion constitutes  the  beneficial  estate  of  the 
mortgagor  in  the  land  subject  to  the  in- 
cumbrance, and,  being  regarded  a  vala- 
able  right  and  property,  niay  be  conveyed 
in  the  same  manner  as  the  land  itself, 
clothing  the  grantee  with  the  right  to  dis- 
charge the  incumbrance,  so  that  the  es- 
tate may  be  rendered  valuable  and  bene- 
ficial, in  order  to  be  the  proper  subject  of 
conveyance,  it  must  be  a  subsisting  estate 
and  interest,  and  the  right  of  redemption 
must  be  exercised  while  the  the  mortgage 
is  redeemable,  before  a  foreclosure  by  de- 
cree of  the  court,  or  by  sale  under  power 
contained  therein.  A  seeming,  but  not 
real,  exception  to  this  general  rule  Is  where 
the  mortgagee  purchases  at  his  own  sale 
without  the  consent  of  the  mortgagor. 
In  such  case  the  mortgagor,  or  persons 
claiming  under  him  in  privity  of  title,  may 
disaffirm  the  sale  and  redeem ;  the  election 
to  do  so  being  seasonably  expressed. 
Thomas  v.  Jones,  84  Ala.  802.4  South.  Rep. 
270 ;  Downs  v.  Hopkins,  65  Ala.  508. 

Under  a  power  of  sale  contained  in  a 
mortgage  executed  by  S.  P.  McCall  in  May, 
1S86,  to  Nathan  Mash,  the  mortgagee  sold 
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the  lands  conveyed  tbereby,  and  became 
the  puchaRer  at  the  sale.  After  the  Bale, 
and  withont  taking  any  steps  to  disaffirm 
It,  the  mortgastor  sold  and  conveyed  the 
lands  to  appellant,  vrho  thereupon  filed 
the  bill  to  vacate  the  sale,  and  to  be  let  in 
to  redeem,  and  for  an  account  of  the  rents 
and  profits.  In  the  absence  of  frand,  a 
foreclosure  bya  sale  under  power  conferred 
by  the  mortgage  as  effectually  cuts  oft  the 
equity  of  redemption  as  a  decree  of  strict 
foreclosure  in  a  court  of  equity  would  do. 
Childress  v.  Monette,  64  Ala.  817.  If  a  mor1>- 
gagee  puchases  at  his  own  sale,  it  is  bind- 
ing on  him ;  and  bis  only  right  or  remedy 
is  to  apply  in  equity.  If  the  mortgagor 
does  not  come  in  to  avoid  it,  to  clear  his 
title  of  doubt  and  uncertainty  by  a  con- 
firmation of  the  sale,  or  a  resale  under  a 
decree  of  the  court,  as  may  appear  eqni- 
table.  The  mortgagee  acquires  the  bene- 
ficial interest  of  the  mortgagor,  subject  to 
be  defeated  by  his  election  to  avoid  the 
sale,  expressed  in  a  proper  proceeding, 
and  m  dne  time.  As  to  the  mortgagor,  the 
sale  is  not  absolutely  void,  but  merely 
voidable,  and  is  valid  for  all  the  purposes 
Intended  nntil  the  mortgagor,  or  some 
one  claiming  under  him,  whose  existing 
rights  are  injuriously  atfecte<l  thereb.v,  does 
some  net  legally  suiScient  to  render  it 
void.  So  long  as  there  is  no  disaffirmance, 
the  equity  of  redemption  is  as  effectually 
cot  off  as  it  a  stranger  were  the  purchaser. 
If  no  proceedings  are  taken  by  the  mort- 
gagor, or  any  one  claiming  nnder  him,  to 
become  reinvested  with  his  equity  of  re- 
demption, and  to  restore  it  to  its  original 
atataa,  wlthlp  a  seasonable  time,  no  fur- 
ther act  is  required  to  give  validity  to  the 
sale.  It  has  full  force  and  effect  from  the 
time  when  made,  and  establishes  all  the 
rights  incident  to  a  valid  foreclosure.  The 
equity  of  redemption  being  cut  off  some 
proceeding  to  which  the  mortgagee  is  a 
party  Is  essential  to  restore  it  to  the  state 
and  condition  in  which  it  was  prior  to  the 
sale.  Until  the  disaffirmance,  the  mort- 
gagor has  no  subsisting  estate  which  he 
can  convey.  There  remains  in  him  only  a 
naked  right  or  privilege  to  disaffirm,  and 
become  reinvested  with  his  beneficial  in- 
terest, for  the  purpose  of  redemption. 

At  law  the  sale,  if  it  has  been  regular 
and  witliout  fraud,  is  valid;  the  mort- 
gagee being  r^arded  as  clothed  with  the 
legal  estate.  The  sale  can  be  disaffirmed 
only  In  a  court  of  equity.  That  which  re- 
mains In  the  mortgagor,  therefore,  lies  in 
action, — a  mere  right  to  sue.  A  right 
which  exists  only  in  action  Is  incapable 
of  assignment  and  conveyance  so  as  to 
authorise  the  assigrnee  to  sue  in  his  own 
name.  Thecomplainant  took  no  estate  in 
the  lands  by  the  conveyance  of  the  mort- 
gagor, and  did  not  acquire  a  right  to  dis- 
affirm the  sale  in  order  to  redeem.  Bern- 
stein V.  Humes,  60  Ala.  682;  Crocker  t. 
Bellangee,  0  Wis.  645. 

Affirmed. 

(»  Ala.  cu)  

Miller  t.  Swann  et  a/. 

(Supreme  Oovrt  q/  AUibcema.    May  S,  1890.) 

Obants  in  Aid  of  Railboass. 

Lands  granted  by  act  of  congress  to  the 

irtato  of  Alabama,  to  aid  in  the  construction  of 


certain  railroads,  and  afterwards  conveyed  by  the 
state  to  defendant  railroad  company,  were  mort- 
gaged back  to  the  state  by  an  instrament  contain- 
ing a  provision,  authorized  to  be  inserted  by  Act 
Ala.  1869-70,  pp.  89-92,  that  defendant  should  have 
the  privilege  oi  "selling  said  lands,  or  any  part 
thereof,  in  accordance  with  the  acts  of  congress 
granting  the  same. "  fTeid,  that  one  who  derived 
title  to  a  portion  of  such  lands  &om  a  subsequent 
sale  by  defendant,  made  in  direct  violation  of 
said  acts  of  congress,  took  subject  to  the  lien  of 
the  mortgage. 

Appeal  from  chancery  court,  Jeflerson 
county;  Thohjis  Cobbb,  Judge. 

The  bill  in  this  case  was  filed  by  the  ai>- 
pellant,  D.  B.  Miller,  against  the  appellees, 
and  aoaght  to  divest  the  legal  title  to  a 
tract  of  land  out  of  the  appellees,  and  to 
enjoin  an  action  of  ejectment,  which  had 
been  instituted  to  recover  pocisession  of 
said  land.  The  facts  in  the  case  on  this 
appeal  are  the  same  as  they  were  on  a  for- 
mer appeal,  and  as  found  in  the  report  of 
the  case  in  82  Ala.  530, 1  South.  Bep.  66; 
and  reference  is  made  to  these  reports. 
On  the  reversal  of  the  decree  by  the  court, 
and  th  >  remandment  of  the  cause,  the 
complainant  amended  his  bill  by  alleg- 
ing that  the  Alabama  &  Chattanooga 
Bailroad  Company  had  completed  its  road 
to  a  certain  point  In  Jefferson  county, 
Ala.,  and  was  running  trains  thereon; 
that  a  contract  for  the  sale  of  said  land 
was  made  between  one  Bagley  and  the 
said  Alabama  &  Chattanooga  Railroad 
Company  In  accordance  with  the  act  of 
congress  granting  thesaid  lands;  and  that 
the  said  contract  of  sale  has  been  rati- 
fied and  cuntirmed  by  the  said  railroad 
company,  the  state  of  Alabama,  and  the 
appellees  as  trustees,  and  that  no  ac- 
tion has  been  taken  by  the  United  States 
government  either  through  its  legisla- 
tive body  or  Judiciary,  to  have  a  declara- 
tion of  forfeiture  made.  And  the  com- 
plainant further  avers  by  amendment, 
that  the  said  Bagley,  before  his  death,  had 
made  payments  to  the  said  Alabama  & 
Chattanooga  Bailroad  Company  on  his 
notes  for  the  purchase  money  of  the  said 
land,  and  that.  If  there  Is  anything  re- 
maining, the  complainant  in  able  and  will- 
ing to  pay  whatever  may  be  ascertained 
to  be  due.  The  other  facts  not  mentioned 
here  are  sufficiently  set  forth  in  the  opin- 
ion of  this  court.  Upon  the  final  hearing 
upon  the  pleadings  and  proof,  the  chancel- 
lor held  that  there  was  nothing  in  the 
amended  bill  and  the  additional  testimony 
that  takes  the  case  out  from  under  the 
influence  of  the  former  decision  of  this 
court,  as  found  in  8i2AIa.  680,  ISonth.Bep. 
65,  and  thereupon  decre)>d  tbat  the  com- 
plainant was  not  entitled  to  the  relief 
prayed  for,  g^'anted  the  motion  of  defend- 
ants, and  dismissed  the  bill  tor  want  of 
equity.  This  decree  Is  now  appealed  from, 
and  the  same  is  here  assigned  as  error. 

Watta  A  Son,  for  appellant.  Stun  F. 
Bice  and  John  Pbelan,  for  appellees. 

SoMEBViLLE,  J.  This  case  has  once  be- 
fore been  decided  by  this  court,  at  a  for- 
mer term.  The  facts  of  the  case  remain  es- 
sentially unchanged.  The  chancellor  now 
decides  that  there  is  nothing  in  the  amend- 
ed bill,  or  In  the  additional  testimony, 
which  takes  the  case  out  of  the  operation 
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of  the  former  decision,  as  it  appears  re- 
ported under  the  title  of  Swann  v.  Miller, 
82  Ala.  B30.  1  South.  Rep.  65.  The  de- 
cree might  well  be  affirmed  upon  the  au- 
thority ol  that  case.  The  printed  argn- 
mentfiled  in  the  case  by  the  ablecounsel  ol 
the  appellant,  and  his  oral  argument  at 
the  bar,  are  but  reproductiuns  of  the  one 
filed  on  his  application  for  a  rehearing  on 
the  former  appeal.  This  argument  was 
then  considered  by  us,  and  we  saw  noth- 
ing In  it  which,  in  our  judgment,  required 
us  to  modify  or  recant  the  opinion  then 
announced.  In  view  of  the  Importance  of 
the  questions  raised,  and  the  magnitude 
of  the  interests  involved,  however,  we 
have  held  the  cause  up  for  further  esam- 
Ination,  In  the  light  of  one  or  more  recent 
decisions  of  the  supreme  court  of  the  Unit- 
ed States  which  are  asserted  to  bear  on  the 
subject  in  dispute. 

The  contest  of  title  is  between  Swann 
and  Billups,  on  the  one  hand,  who  derive 
their  Interest  In  the  land  from  the  state, 
and  Miller,  on  the  other,  who  claims 
through  one  Bagley  under  the  Alabama 
&  Chattanooga  Railroad  Company.  The 
common  source  of  title  is  admitted  to  be 
the  state;  the  lands  in  controversy  be- 
ing a  portion  of  those  granted  to  the  state 
of  Alabama  by  the  act  of  congress  ap- 
proved June  3, 1856,  (11  U.  S.  St.  at  Large, 
pp.  17, 18,)  to  aid  in  the  construction  of 
certain  railroads  in  this  state.  This  grant 
was  renewed  and  extended  by  another  act 
of  congress,  approved  April  10, 1869,  (16 
U.  S.  St.  at  Large,  45,  46.) 

Much  time  and  space  may  be  saved  by 
disposing  of  some  points  urged  in  the 
argument  of  appellant's  counsel,  as  to 
which  there  can  be  no  room  for  reasona- 
ble controversy. 

So  far  as  the  question  of  torfeitore  is 
concerned,  it  may  be  admitted  that  if  the 
railroad  company  had  the  authority  to 
sell  the  lands,  and  did  so,  prior  to  the 
legally  authorized  time,  the  condition  vio- 
lated would  be  a  condition  subsequent, 
and  no  one  could  talce  advantage  of  the 
violation  of  a  condition  subsequent  except 
the  United  States  government.  The  rule 
is  unquestionable  that  ordinarily  no  one 
but  the  grantor,  or  his  heirs  or  successors, 
can  set  up  a  failure  to  perform  a  condition 
subsequent. 

The  question  of  forfeiture  does  not,  how- 
ever, enter  the  case,  as  we  view  it.  If 
there  had  been  a  forfeiture  for  violation  of 
a  condition  subsequent,  and  the  govern- 
ment had  claimed  the  benefit  of  it,  the  title 
of  Swann  and  BUlups  as  trustees,  as  well 
as  that  of  the  state,  under  which  they 
claimed,  would  also  be  divested.  The 
plaintiffs  in  ejectment  would  haveno  title; 
and  this  tact  would  of  itself  defeat  their 
action,  unless  the  defendants  were  es- 
topped to  deny  the  fact  by  reason  of  claim- 
ing tJbrough  the  Alabama  &  Chattanooga 
Railroad  Company,  which  corporation 
held  under  the  state  by  grant,  and  solemn- 
ly admitted  its  title  by  so  holding,  and 
executing  a  mortgage  back  to  the  state  on 
these  lands  to  secure  certain  bonds  loaned 
by  the  state,  to  expedite  the  construction 
of  the  road.  Acts  1869-70,  pp.  8»-92.  The 
basis  of  the  defense  to  the  bill,  which  seeks 
to  enjoin  the  ejectment  suit,  is  that  the 


title  of  the  plaintiffs  In  ejectment  Is  good, 
and  therefore  there  necessarily  could  have 
been  no  forfeiture.  The  only  issue  is 
whether  such  title  has  been  divested  by  a 
lawful  and  authorized  sale  by  the  railroad 
company  under  the  power  conferred  by  the 
state,  and  under  the  acts  of  congress  in 
question. 

It  has  often  been  held,  in  the  numerons 
cases  of  this  class  which  have  come  before 
this  court  for  consideration,  as  follows: 
(1)  That  the  title  to  these  lands  was  vested 
by  congress  in  the  state,  as  trustee,  for 
the  purposes  mentioned.  (2)  That  the 
state  had  the  right  to  transfer  the  lands 
to  the  railroad  company,  subject  to  the 
restrictions  imposed  by  the  acts  of  con- 
gress, which  made  the  grant,  and  that  the 
transfer  was  subject  to  these  restrictions 
on  the  grantee's  power  of  disposition. 
(3)  That  the  legal  title  to  the  lands  was 
to  remain  in  the  state  until  the  road  was 
completed,  which  event  occurred  on  May 
17, 1871 ;  the  state  never  having  conveyed 
the  legal  title  up  to  this  time,  unless  to 
Swann  and  Billups  as  trustees  for  the 
creditors.  (4)  The  state  had  no  authority 
to  sanction  any  sale  of  these  lands  except 
such  as  might  be  made  in  substantial  com- 
pliance with  the  terms  imposed  by  con- 
gress, and  that  it  has  made  no  attempt  to 
do  so.  These  propositions  are  full.v  sup- 
ported by  the  decisions  of  this  court,  and 
by  those  of  the  United  States  supreme 
court.  Swann  v.  Liudsey,  70  Ala.  507; 
Swann  v.  Laxmore,  Id.  555;  Doe  v.  Lar- 
more,  116  U.  S.  188,  6  Sup.  Ct.  Rep.  365; 
Standlfer  v.  Swann,  78  Ala.  88 ;  Ware  v. 
Swann,  79  Ala.  831;  Swann  v.  Miller,  82  Ala. 
630,1  South.  Rep.  65;  Swann  v.  Gustun,  87 
Ala.  569;  Doe  v.  Same,  6  South.  Rep.  386. 

The  interest  in  the  lands  claimed  by  the 
railroad  company  was  derived  from  the 
state  through  the  joint  resolution  of  the 

f:eneral  assembly,  approved  January  30, 
858,  granting  them  to  certain  railroads, 
under  which  corporations  the  Alabama  & 
Chattanooga  road  claims  by  privity  of 
title.  Acts  1857-58,  p.  430 ;  Swann  v.  Lind- 
sey,  70  Ala.  507.  The  railroad  company, 
on  March  2, 1870,  mortgaged  these  lands 
back  to  the  state  under  the  authority  con- 
ferred by  the  act  of  the  Alabama  general 
assembly  approved  February  11,  1870. 
Acts  1869-70,  pp.  89-92.  The  sates  .to  Bag- 
ley  were  made  after  the  execution  of  this 
mortgage,  and  Miller  claims  no  better  title 
than  Bagley  acquired.  Dnless  the  lien  of 
the  mortgage  was  released,  it  is  manifest 
that  the  title  acquired  under  it  would  be 
superior  to  that  acquired  from  the  mort- 
gagor; or,  in  other  words,  that  Swann 
and  Billup's  title  would  be  superior  to 
Millers'.    Wilson  v.  Boyce,  92  U.  S.  320. 

A  mortgagor,  ordinarily,  has  no  power 
to  sell  the  mortgaged  property  free  of  the 
incumbrance  created  by  the  mortgage. 
He  may  do  so,  however.  If  allowed  by  the 
contract  of  the  parties ;  the  rights  of  no 
creditors  Intervening.  Or  he  may  be  per- 
mitted to  do  so  by  express  legislative  au- 
thority. Such  authority  is  claimed  In  this 
case.  Tlie  act  of  February  11,  1870,  ex- 
pressly permits  a  reservation  to  be  made 
by  the  railroad  company  in  the  mortgage 
to  be  executed  to  the  state,  providing  that 
"  the  said  Alabama  &  Chattanooga  Rail- 
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road  Company  ahall  have  the  privilege 
and  right  of  selling  said  lands,  or  any  part 
thereof.,  lu  accordance  with  the  act  of  con- 
gress granting  the  same."  Acts  1869-70, 
pp.  89,90,  §  1.  This  reservation  was  Incor- 
porated in  the  mortgage;  and  Its  con- 
etrnctlon,  as  applied  to  the  facts  of  the 
case.  Is  the  controlling  question  for  ns 
to  decide.  The  power  retained  by  the 
mortgagor  was  nut  an  anlimlted  power 
to  sell.  It  was  a  power  to  sell  only 
in  accordance  with  the  terms  and  con- 
ditions of  the  act  of  congress  making 
the  grant,  which,  we  have  said  In  a  for- 
mer decision  was  "a  law  as  well  as  a 
grant."  If  these  terms  and  conditions 
were  followed,  then  the  Hen  of  the  mort- 

f:age  was,  by  agreement,  to  be  released. 
t  they  were  not  followed,  as  to  the  mode 
or  time  prescribed  or  otherwise,  then  the 
contract  of  the  parties  Is  that  the  lien  of 
the  mortgage  was  to  remain  unaffected. 
Compliance  with  the  essential  require- 
ments of  the  act  of  congress  became  thus  a 
condition  precedent  to  the  divestiture  of 
title  out  of  the  state  as  mortgagee.  This, 
we  repeat,  was  the  express  contract  be- 
tween the  parties.  It  Is  sufBciently  shown 
in  the  former  opinion  in  this  case  that  the 
attempt  to  sell  to  Bagley  was  In  direct 
violation  of  the  terms  of  the  law  of  con- 
gress, and  therefore,  necessarily,  also  In 
violation  of  the  agreement  of  the  parties 
to  the  mortgage,  which  was  based  on 
that  law.  82  Ala.  530,  1  South.  Rep.  65. 
The  Hen  of  the  mortgage,  for  this  reason, 
remained  undischarged.  This  we  under- 
stand to  be  the  natural  and  Just  construc- 
tion of  the  mortgage  agreement,  and  of 
the  act  of  the  Alabama  general  assembly 
approved  February,  1870,  above  cited. 
Tlie  case  of  Hallway  Co.  v.  McGee,  116  U. 
S.  469,  6  Sup.  Ct.  Rep.  123,  is  not,  in  our 
opinion,  In  conflict  with  the  conclusion 
reached  in  this  case.  The  question  there 
discussed  Involved  the  construction  of  no 
mortgage,  or  other  contract  between  the 
state  and  the  railroad  to  which  the  grant 
was  made,  analogous  to  the  one  here  con- 
strued, which  governs  the  relative  rights 
of  the  contracting  parties. 

The  act  of  congress  conferring  title  to 
these  lands,  moreover,  was  not  a  mere 
grant.  As  said  on  the  former  appeal  in 
this  case,  "It  was  a  law  as  well  as  a 
grant."  82  Ala.  640, 1  South.  Rep.  65.  Its 
policy  was  to  prohibit  either  the  state  or 
itsgranteef  from  selliug  any  of  these  lands 
except  intbemode  and  at  thetime  author- 
ised. Its  prohibition  was  against  such 
sales.  An  express  act  of  the  general  as- 
Bembly  attempting  to  legalize  these  sales 
would  have  been  void  for  repugnancy  to 
the  letter  and  policy  of  the  law.  An 
agreement  between  the  state  and  the  rail- 
road company  having  In  view  such  a  vio- 
lation of  the  congressional  statute  would 
have  been  equally  void.  Can  the  actual 
doing  of  the  illegal  thing  be  less  invalid 
than  the  agreement  to  do  it,  or  than  a 
law  which  is  void  because  it  purports  to 
authorize  It  to  be  done?  In  Pettit  v.  Pet- 
tit,  32  Ala.  288,  this  court  properly  held 
that  a  lease  of  lands  belonging  to  an  In- 
dian reservation  under  a  treaty  with  the 
Chickasaw  nation  was  illegal  and  void  be- 
cause In  violation  of  the  provisions  and 


policy  of  the  treaty  of  1832;  and  it  was 
further  held  that  It "  was  incapable  of  con- 
firmation, because  it  falls  within  the  in- 
fluence of  the  general  rule  that  a  contract 
which  is  void  either  by  a  positive  law,  or 
upon  principles  of  public  policy,  Is  deemed 
Incapable  of  confirmation. "  We  have  once 
before  so  declared  the  law  of  this  case, 
and  we  adhere  to  the  conclusion  reached. 
Swann  v.  Miller,  82  Ala.  530,  540,  1  South. 
Rep.  65;  Bish.  Cont.  §§  542,  614,  620,  846;  2 
Pom.  Eq.  Jur.  5  964. 

There  is  another  view  of  this  question  of 
ratification.  No  one  could  ratify  the  sale 
In  question,  except  the  state,  so  as  to  dis- 
charge the  lien  of  its  mortgage.  This 
could  be  done  only  by  legislative  author- 
ity. Van  Dyke  v.  State,  24  Ala.  81.  The 
laws  enacted  on  this  subject  protect  only 
the  titles  of  bona  ^c/epurchasers,  and  Bag- 
ley  was  not  of  this  cltiss.  Swann  v.  Miller, 
82  Ala.  530,  540, 1  South.  Rep.  65.  The  re- 
ceipt of  the  purchase  money  for  the  lands 
by  the  officers  of  the  railroad  company 
was  no  estoppel  to  preclude  the  rights  of 
the  state. 

One  suggestion  more.  It  Is  argued  that, 
inasmuch  as  the  railroad  was  fully  com- 
pleted, the  purposes  of  the  act  of  congress 
have  been  carried  out,  and  this  confers  a 
strong  equity  on  the  purchaser  of  the  land, 
which  was  a  part  of  the  fund  intended  for 
this  trust.  It  may  be  answered  that  the 
equity  of  the  state  Is  the  stronger,  in  view 
of  the  fact  that  the  road  was  constructed 
with  her  bonds  advanced  to  the  company, 
for  the  security  of  which  the  very  mort- 
gage in  controversy  was  given. 

The  decree  of  the  chancellor  is  accord- 
ingly affirmed. 

.  (8»  Ala.  644) 

WiNTKR  V.  MONTGOMBRT  OaS-LIGBT  CO. 

(Sitpreme  Court  of  Alabama.    May  7,  1890.) 

COBF0BATI0N»— TbANSFBB  OP  BTOOE. 

A  bona  fide  purchaser  of  certificates  of 
stock,  upon  which  a  power  of  attorney,  authoriz- 
ing their  transfer  to  any  person,  is  indorsed  by  the 
person  in  whose  name  the  certificates  were  issued, 
and  who  was  the  last  registered  stockholder, 
takes  them  relieved  of  a  trust  existing  back  oi 
the  registry,  though  the  transfer  to  such  purchaser 
is  not  registered. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrikoton,  Judge. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellee, the  Montgomery  Gas-Llght  Com- 
pany, and  prayed  to  have  the  defendants, 
appellants  here,  interplead  as  to  the  right- 
ful ownership  of  five  shares  of  stock  in 
said  company.  The  facts  upon  which  the 
claim  to  the  said  stock  was  based  are  suf- 
ficiently set  forth  in  the  opinion.  Upon 
the  final  hearing  by  the  chancellor,  on  the 
pleadings  and  proof,  he  decreed  that  the 
complainant,  Montgomery  Gas-Light 
Company,  shonld  register  the  said  stock 
to  the  respondent,  A.  T.  London,  as  ad- 
ministrator of  the  estate  of  D.  S.  Schanck, 
deceased.  It  is  from  this  decree  that  the 
present  appeal  Is  prosecuted,  and  the  same 
is  here  assigned  as  error. 

Geo.  F.  Moore  and  John  Gindrat  Winter, 
for  appellants.  Tompkins,  London  A 
Troy  and  A,  B.  Wiley,  for  appellee. 

Clopton.  J.  The  uncontro  verted  facts 
are:    That  on  March  30, 1871,  there  stood 
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on  ihe  books  of  the  Montgomery  Gas-Lit^bt 
Company,  a  corporation,  30  shares  ol  Us 
capital  stock  In  the  name  of  "J.  S.  Winter, 
trustee  for  Mary  E.  Winter."  On  that 
day  J.  S.  Winter,  trustee,  assif^ned  these 
30  shares  to  J.  Gindrat  Winter,  which 
transfer  was  registered  on  the  books  of 
the  company.  On  August  21,  1871,  certifi- 
cates for  the  five  sharesln  controversy,  be- 
ing part  of  the  SO  shares,  were  Issued  by 
the  company  to  J.  Gindrat  Winter,  who, 
on  the  25th  day  of  the  same  month,  deliv- 
ered them  to  J.  S.  Winter,  Indorsing  on 
each  a  power  of  attorney,  authorizing  him 
to  transfer,  set  over,  and  assign  on  the 
books  of  the  company  the  shares  to  such 
person  or  persons,  and  for  such  considera- 
tion, as  he  may  elect,  with  full  power  to 
appoint  one  or  more  persons  with  like 
powers  and  authority  to  make  and  effect 
the  transfer  of  the  shares.  On  August  26, 
1871.  J.  8.  Winter,  by  Instrument  In  writ- 
ing, assigned  and  transferred  the  certifi- 
cates of  stiares,  with  all  dividends,  to  D.S. 
Schanck  to  secure  the  payment  of  three 
notes,  amounting  in  the  aggregate  to  f  600, 
his  Individual  debt,  with  Irrevocable  power 
of  attorney  to  Schanck  to  surrender  the 
stock  and  have  the  same  Issued  to  him  In 
his  own  name.  It  appears  from  the  plead- 
ings and  evidence  that  the  stock  was  the 
statutory  separate  estate  of  Mrs.  Winter. 
It  Is  Insisted  tbatthe  transfer  to  J.  Gindrat 
Winter  is  void,  for  the  reason  that  under 
the  statutes  then  in  force  no  valid  sale  or 
conveyance  of  the  separate  estatn  of  a 
married  woman  could  be  made  other  than 
by  an  Instrument  in  writing,  executed  by 
her  husband  and  herself  jointly,  attested 
by  two  witnesses,  or  acknowledged,  as 
provided  by  law.  It  will  be  admitted  that 
J.  S.  Winter,  holding  the  stock  as  trustee 
for  his  wife,  and  as  her  statutory  separate 
estate,  had  no  right  or  authority  to  sell 
and  transferor  to  pledge  It  for  his  individ- 
ual debt;  also  that, .T.GlndratWlnter  hav- 
ing notice  of  the  trust,  both  of  them  are 
responsible  to  the  cestui  que  trust  for  the 
unauthorized  use  and  disposition  of  the 
stock.  The  Insistence  of  counsel  would  be 
sustained  if  the  question  involved  only  the 
validity  of  the  transfer  to  J.  Glndrxt  Win- 
ter or  his  transferee  with  notice.  But  the 
question  presented  by  the  record  reaches 
beyond  this,  and  in,  when  a  certificate  of 
stock  is  accompanied  by  a  power  of  attor- 
ney indorsed  thereon,  by  the  peraon  In 
whose  name  It  is  issued,  authorizing  the 
attorney  to  transfer  It  to  any  person,  and 
for  such  consideration  as  he  may  elect,  will 
the  title  of  a  purchaser  for  value,  without 
notice  of  any  Intervening  equity,  be  pro- 
tected ?  The  general  rule  is  that  when  the 
legal  title  and  apparent  unlimited  power 
of  disposition  is  vested  In  a  person,  the 
rights  of  a  purchaser  from  him, foe  a  valu- 
able consideration,  without  notice  of  a 
secret  trust  upon  which  the  property  Is 
held,  are  unaffected.  The  purchaser,  in 
such  case,  acquires  an  equity  equal  in  dig- 
nity to  the  outstanding  equity  of  which 
he  has  no  notice.  This  principle  Is  appli- 
cable to  the  sale  and  transfer  of  certificates 
of  stock.  It  bus  accordingly  been  held 
that  a  power  of  attorney  on  a  certificate 
of  stock,  authorizing  its  transfer  to  any 
person,  renders  the  stock  transferable  by 


delivery,  and  If  the  holder  of  such  certifi- 
cate is  shown  to  be  a  purchaser  for  value, 
without  notice  of  an  outstanding  equity 
from  the  person  to  whom  It  was  Issued,  or 
his  transferee,  his  title  as  such  owner  can- 
not be  Impeached.  This  principle,  so  far 
as  we  have  discovered.  Is  uniformly  sus- 
tained by  the  authorities.  We  cite  a  few : 
Turnpike  Co.  v.  Ferree.  17  N.  J.  Eq..H7; 
Nutting  V.  Thomason,  40  Ga.  34;  Brew- 
ster V.  Sime,42  Cal.  139 ;  Weaver  v.  Barden, 
49  N.  Y.  286;  Bank  v.  Way  man,  6  Gill,  836. 
The  rule  is  that  as  between  two  equities 
merely  the  prior  equity  will  prevail ;  hence, 
in  order  to  g^lve  the  purchaser  precedence, 
unless  under  exceptional  circumstances,  the 
legal  estatemnstbe  annexed  to  his  equity. 
It  is  contended  that  the  purchaser  of  a 
certificate  of  stock  obtains  the  legal  title 
only  by  a  registry  «)f  the  transfer  on  the 
corporate  books,  and  that  the  transfer  to 
Schanck  not  having  been  registered,  the 
equity  of  Mrs.  Winter  la  superior.  By  an 
examination  of  the  cases  In  which  it  haii 
been  expressed  thata  transfer  on  the  books 
of  the  corporation  is  essential  to  pass  the 
legal  title,  it  will  be  seen  that  the  expres- 
sion was  used  in  reference  to  the  construc- 
tion and  purpose  of  the  statute,  making 
the  stock  of  corporations  transferable  on 
the  books,  and  to  protection  against  cred- 
itors and  subsequent  purchasers.  In  Bank 
V.  Hartwell,  84  Ala.  379.  4  South.  Rep.  1S6, 
we  said  that  to  this  end,  and  for  this  pur- 
pose, the  transfer  must  be  made  in  the 
mode  prescribed  by  the  statute;  and  while 
a  transfer  on  the  books  is  essential  to  pass 
the  legal  title,  and  operate  as  nutice,  a 
purchaser  of  the  stock,  though  no  registry 
is  made  on  the  books,  may  acquire  sucb 
right  thereto  as  a  court  of  equity  will  en- 
force and  compel  its  transfer  on  the  bouks. 
And  in  Campbell  v.  Iron  Co.,  83  Ala.  351,  3 
South.  Rep.  369,  speaking  of  the  transfer 
of  a  certificate  of  stock  without  registra- 
tion on  the  books, it  Is  said :  "If  in  proper 
form,  and  otherwise  unobjectionable, sucb 
a  conveyance  is  good  and  valid  between 
the  parties,  although  it  may  be  void  as 
against  bona  A'de  creditors,  or  snbsequent 
purchasers  without  notice,  and  although 
as  against  the  corporation  itself  it  may 
convey  only  an  equitable  title,  conferring 
no  right  to  vote, draw  dividends,  or  other 
like  incidents  of  ownership."  Bank  v. 
Flnckard,  87  Ala.  577,  6  South.  Rep.  3&t. 
What  title  passes,  as  between  the  parties, 
is  a  different  question.  The  registry  on 
the  books  of  the  company  of  J.  Gindrat 
Winter,  as  the  owner,  and  the  issue  of  new 
certificates  in  his  name,  vested  the  legal 
title  in  him,  and  clothed  him  with  all  the 
indicia,  of  ownership  and  the  apparent 
right  of  disposition.  As  between  him  and 
Schanck,  his  transfer  passed  to  the  latter 
the  title  he  possessed,  and  armed  the  lat- 
ter with  power  to  compel  a  transfer  on  the 
corporate  books,  and  his  representative 
demanded,  October  6, 1886,  the  transfer  to 
be  registered.  Whether,  in  such  case,  the 
title  of  Schanck  will  be  npheld  against  in- 
tervening equities  arose  and  was  expressly 
decided  In  Dodds  v.  Hills,  2  Hem.  &  M.  424, 
In  which  case  Smith,  at  the  time  he  took 
the  transfer,  had  no  notice  that  Hills  held 
the  stock  In  trust,  but  received  notice  be- 
fore be  sent  it  for  registration.    It  ia  said : 
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"  AlthonKh  It  is  tme  that,  as  between  blm 
and  the  company,  Smith  did  not  become 
the  owner  until  after  registration,  nothing 
but  his  own  act  was  necessary  to  make 
him  complete  master  of  the  shares.  His 
position  was  like  that  of  a  person  to 
whom  an  estate  is  conveyed,  to  become  le- 
gally vested  on  the  performance  of  some 
condition,  such  as  the  making  of  a  de- 
mand, or  the  like:  and  in  such  a  case  no- 
tice of  a  trust  would  not  prevent  the  sub- 
sequent performance  or  effect  of  this  con- 
dition. "  And  in  Cook,  Stocks,  §  325,  the 
author,  after  alluding  to  the  rule  in  En- 
gland, remarks :  "  In  this  country  a  differ- 
ent rule  prevails,  and  it  isaccepted  and  as- 
sumed as  elementary  that  a  bonaffde  pur- 
chaser for  value  of  stock  belonging  to  a 
trust-estate,  and  sold  in  breach  of  trust. 
Is  nevertheless  protected  in  his  purchaue, 
although  he  has  not  registered  the  trans- 
fer on  the  corporate  books. "  The  case  of 
I>and  Co.  t.  Dennis,  85  Ala.  665,  5  South. 
Rep.  317,  does  not  mllitale  against  this 
view.  In  that  case,  on  the  principle  that  a 
certificate  of  stock,  indorsed  in  blank  by 
the  person  to  whom  it  was  issued,  is  not 
a  negotiable  Instrument,  which  may  be 
regarded  as  well  settled,  it  was  held  that, 
such  certificate  having  been  lost  or  stolen 
from  the  owner  without  fault  on  his  part, 
bis  right  to  it  is  superior  to  that  of  any 
other  person  who  may  acquire  it  by  pur- 
chase for  value  from  any  other  holder.  It 
will  be  observed  that  the  finder  or  thief 
had  no  apparent  right  or  claim ;  no  color 
of  title.  The  blank  in  the  power  of  attor- 
ney was  not  filled  In.  The  transferrer 
was  not  possessed  of  the  legal  title,  or  any 
indicia  of  ownership,  or  the  apparent 
power  of  disposition.  Schanck  derived 
title  to  himself  directly  from  the  last-reg- 
istered stockholder.  The  cases  are  not 
parallel.  By  J.  S.  Winter's  transfer  to  J. 
Gind  rat  Winter,  causing  it  to  be  registered, 
and  by  the  issue  of  new  certificates  in  his 
name  by  the  company,  the  transferrer  to 
Schanck  was  vested  with  the  legal  title 
regular  on  Its  face,  without  any  indica- 
tions to  awaken  suspicion.  He  acquired 
the  title  which  his  transferrer  had,  but  no 
better,  except  that  itwas  discharged  from 
the  trust, — a  legal  title  sufficient  to  his 
protection  against  prior  latent  equities. 
In  Mills  V.  Townsend.  10!)  Mass.  115,  it 
is  said  that  while  a  transfer  of  shares  by 
an  assignment  of  the  certificates  can  be  ef- 
fective only  between  the  parties  to  the  as- 
signment, it  has  been  held,  in  accordance 
with  the  nsages  of  trade,  that  the  indorse- 
ment of  the  certificates  in  vests  the  assignee 
with  the  legal  title  to  the  interest  so  as- 
signed as  against  all  persons  except  the 
corporation.  It  was  ruled  that  a  bona 
Ode  purchaser,  through  mesne  convey- 
ances, starting  from  a  ti-ustee  who  sells 
the  stock  in  breach  of  trust,  is  protected. 
While  certificates  of  stock  are  not  negoti- 
able instruments,  when  indorsed  in  blank, 
they  are  nevertheless  intended  to  pass 
from  hand  to  hand  by  delivery.  The  pur- 
chaser looks  to  the  genuineness  of  the  cer- 
tificates, and,  the  indicia,  of  ownership  ap- 
pearing on  their  face,  he  is  without  means 
to  ascertain  the  rights  of  his  vendor.  If 
the  purchaser  were  required  to  look  be- 
yond the  last  r^^try  on  the  books  of 


the  corporation  to  ascertain  whether  there 
are  any  equities,  or  whether  the  stock  wa« 
held  in  trust,  facility  in  disposing  of  them 
would  be  greatly  obstructed,  if  not  de- 
stroyed. Hence  a  purchaser  for  value 
from  the  party  who  is  the  last-registered 
stockholder,  and  to  whom  new  certificates 
have  been  issued  without  notice,  is  not  af- 
fected by  the  rights  of  holders  back  of  the 
registry.  Cook,  Stocks,  §§  369.443.  There 
is  no  pretense  that  Schanck  bad  any  notice 
of  Mrs.  Winter's  equity,  and  in  the  instru- 
ment assigning  the  certificates  to  him  J. 
6.  Winter  covenants  and  agrees  that  he  is 
the  lawful  owner  and  holder  of  the  stock, 
and  has  just  right  and  authority  to  sell 
and  dispose  of  the  same.  The  company  Is 
estopped  to  deny  Schanck's  right  and  title, 
and  to  bis  equity  a  legal  title  was  annexed 
sufficient  to  give  him  precedence  over  the 
equity  of  Mrs.  Winter,  of  which  he  had  no 
notice,  and  which  was  back  of  the  registry 
to  J.  Oindrat  Winter.  Mandlebaum  v. 
Mining  Co.,  4  Mich.  465.  This  conclusion 
renders  unnecessary  the  consideration  of 
the  question  arising  on  the  statute  of  lim- 
itations.   Affirmed. 


Olmstbad  v.  State. 


(89  Ala.  M) 


(Supreme  Court  of  Alabama.     May  1,  1890.) 

iHTOXICATINa  LiQUOBS — Illeoaij  Sai.k— Iksict-  . 
KENT. 

Code  Ala.  %  4037,  provides  that  on  indict- 
ment for  the  iUeeal  sale  of  intoxicating  liquors  it 
is  sulflcient  to  <£arge  that  defendants  sold  with- 
out license,  and  contrary  to  law,  and  on  the  trial 
any  act  in  violation  of  the  law  may  be  proved ; 
and  that  such  form  shall  be  sulOolent  for  the  vio- 
lation of  any  special  or  local  laws.  HeW^  that  on 
such  indictment,  though  the  solicitor  may  elect  to 
prosecute  defendant  under  the  general  statute, 
he  may,  on  proper  evidence,  be  convicted  under 
the  special  statute  applicable  to  the  place. 

Appeal  from  city  court  of  Annlston ,  B; 
T.  Cassadt,  Judge. 

The  appellant,  Percy  Olmstead,  was  in- 
dicted by  the  grand  Jury  of  the  city  court 
of  Annlston  for  selling  spirituous,  vinous, 
or  malt  liquors  without  a  license,  and  con- 
trary to  law,  and  was  tried  and  convicted 
therefor.  On  the  trial  of  the  case,  us 
shown  by  the  bill  of  exceptions,  the  de- 
fendant moved  to  compel  the  solicitor  to 
elect  under  what  statute  he  was  proset 
cutlng  the  defendant.  Thereupon  the  so- 
lictor stated  that  the  defendant  was  pros- 
ecuted under  spctlon  4036  of  the  Code  of 
W86,  the  general  law  prohibiting  "  retail- 
ing or  selling  vinous  or  spirituous  liquors 
without  a  license. "  The  state  introduced 
a  witness  whose  testimony  tended  to 
prove  that  he  had  bought  a  pint  of  lager- 
beer  from  the  defendant  in  the  city  of  An- 
nlston, Calhoun  connty,  Ala.,  but  a  short 
time  before  the  finding  of  the  indictment; 
that  he  paid  the  defendant  for  the  said 
beer,  and  drank  the  same  in  the  defend- 
ant's presence,  and  on  the  defendant's 
premises.  Thedefendant  thereupon  moved 
to  exclude  the  testimony  of  the  state's 
witness,  on  the  ground  that  section  4036 
of  Code  nf  1886  "  was  not  in  force  in  pre- 
cinct 15,  Calhoun  county,  where  said  of- 
fense was  alleged  to  have  been  commit- 
ted." In  support  of  this  motion  thede- 
fendant introduced  in  evidence  and  read 
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the  act  of  tJie  general  assembly  ol  Ala- 
bama, approved  January  23, 1872,  entitled 
"An  act  to  prohibit  the  sale  of  spirituons 
liquors  in  the  town  of  Oxford,  and  within 
five  miles  thereof ;" and  the  defendant  also 
Introduced  evidence  tending  to  show  that 
all  of  the  city  of  Annlston  was  within  five 
miles  of  the  town  of  Oxford.  The  state 
thereupon  introduced  and  read  in  evidence 
the  act  of  the  general  ansembly  of  Ala- 
bama, approved  March  19,  1876,  entitled 
"An  act  to  authorize  probate  judges  in 
the  counties  of  Jackson.  Qarke,  Shelby, 
•  •  •  Calhoun,  Sanford,  Jefferson,  •  •  • 
Blount,  and  Morgan  to  order  elections 
In  certain  cases  to  prevent  the  sale  or 
giving  or  other  dispoBltion  of  vinous  or 
spirituous  liquors  within  certain  limits  In 
such  counties. "  The  court  overruled  the 
defendant's  motion  to  exclude  the  evi- 
dence oflered  by  the  state,  and  the  defend- 
ant thereupon  excepted.  The  defendant 
oftentimes  renewed  his  motion  to  exclude 
the  state's  evidence  on  the  same  ground 
as  above  stated,  and  in  support  of  each 
motion  he  offered  and  read  in  evidence 
several  local  and  special  acts  ha\ing  refer- 
ence to  Calhoun  county  or  to  the  city  of 
Annlston,  and  at  the  same  time  intro- 
duced the  proceedings  had  under  each  of 
these  acts,  which  sought  to  establish  pro- 
hibition in  the  county  of  Calhoun  or  in  the 
city  of  Annlston.  The  court  overruled 
each  motion,  and  defendant  duly  excepted. 
The  principal  acts,  and  proceedings  there- 
under, above  referred  to,  are  seen  from 
the  reports  and  opinions  of  the  two  pre- 
ceding cases.  tJpon  the  introduction  of 
all  the  evidence,  the  court  charged  the 
Jury,  at  the  request  of  the  state's  solicitor. 
In  writing:  "If  the  Jury  believe  the  evi- 
dence beyond  all  reasonable  doubt,  they 
must  find  the  defendant  guilty  as  charged 
In  the  indictment."  The  defendant  ex- 
cepted to  this  charge,  and  also  reserved 
an  exception  to  the  court's  refusing  to 
give  the  general  charge  in  his  favor. 

Caldwell  Jt  Jobnatoa  and  Kelly  &  Smith, 
for  appellant.  W.  L.  Martlon,  Atty.  Gen., 
for  the  State. 

Clopton,  J.  Whether  the  general  crim- 
inal statute  against  retailing  without  a 
license,  or  a  special  and  local  law  prohib- 
iting the  sale  of  spirituous,  vinuous,  or 
malt  liquors,  was  in  force  in  the  locality 
where  the  offense  was  committed,  is  imma- 
terial. In  either  event,  defendant  sold  malt 
liquors  without  a  license,  and  contrary  to 
law.  Section  4037  of  the  Codp  declares 
that  in  an  indictment  for  such  offense  "it 
is  sufficient  to  charge  that  the  defendant 
sold  spirituous,  vinous,  or  malt  liquors 
without  a  license,  and  contrary  to  law, 
and  on  the  trial  any  act  of  retailing  in  vio- 
lation of  the  law  may  be  proved;  and  for 
any  violation  of  any  special  and  local 
laws  regulating  or  prohibiting  the  sale  of 
spirituous,  vinous,  or  malt  liquors  within 
the  place  specified  such  form  shall  be  held 
good  and  sufficient. "  Under  this  section 
the  indictment,  which  Is  in  the  general 
form  allowed  by  the  Code,  is  sufficient  in 
either  case.  Ulmer  v.  State,  61  Ala.  208; 
Sills  V.  State,  76  Ala.  92.  The  city  court 
did  not  err  in  refusing  to  exclude  the  tes- 
timony of  the  witness.    Affirmed. 


(8»  Ala.  228) 

Olmstbad  7.  Crook,  Judge. 

(Supreme  Oowrt  of  Alabama.    May  1,  1890.) 

Intoxioatino  Liquors — Locai^Oftiok— Cokbtbdo- 

TION  0»  hAVB — ^RePBII.. 

1.  Act  Ala.  D«o.  7,  1886,  provided  for  the 
holdinK  of  an  election  m  the  coanty  of  Calhonn 
for  the  purpose  of  determining  whether  the  sale 
of  intoxicating  liquors  therein  should  be  prohio- 
ited.  In  case  a  majori^  of  the  votes  oast  at  such 
election  was  in  favor  of  prohibition,  it  was  made 
the  duty  of  the  probate  ]udge  to  give  notice  of 
that  fact  by  publication  for  SO  days.  Sections  6 
and  6  further  provided  that  after  the  completion  of 
such  notice  the  selling  or  giving  away  of  intoxi- 
cating liquors  should  be  a  misdemeanor  punisha- 
ble by  fine  and  imprisonment.  Section  9  provided 
that,  if  an  election  was  held  under  the  provisions 
of  the  act  in  1887,  the  provisions  of  the  fifth  and 
sixth  sections  "shall  not  take  effect  untilafterthe 
80th  day  of  April,  1S87, "  which  was  more  than  60 
days  after  the  adjournment  of  the  legislature. 
Beld,  that  this  section  took  the  provisions  of  the 
act  on  the  subject  of  the  election  out  of  the  oper- 
ation of  Code  Ala.  1876,  $  4448,  providing  that  no 
penal  act  shall  go  into  effect  until  80  days  after 
the  adjournment  of  the  legislature,  and  that  part 
of  the  act  was  in  effect  from  the  date  of  ita  ap- 
proval. 

2.  The  mere  fact  that  the  order  appointing  such 
election  recites  that  it  was  made  by  the  court, 
while  the  statute  in  terms  confers  anthCHTity  to 
make  it  on  the  Judge,  is  not  sufficient  to  avoid  the 
election  where  the  order  is  signed  by  the  Jndge^ 
and  professes  to  be  made  under  the  statutory  au- 
thority. 

8.  A  publication  of  the  result  of  the  election 
in  all  the  newspapers  of  the  county  being  a  con- 
dition precedent  to  the  taking  effect  of  the  prohi- 
bition of  the  act,  notice  which  is  not  published 
in  all  of  them  is  ineffectual ;  but,  where  uie  proper 
notice  is  published  as  soon  as  the  invaUoit^  of 
the  former  has  been  determined,  the  prohibitioii 
will  take  effect  thereafter,  as  provided  by  the 
terms  of  the  act 

4.  Act  Ala.  Feb.  2S,  1889,  i  7,  subd.  10,  which 
authorizes  the  mayor  and  city  council  of  the  city 
of  A.,  situated  insaidCalhoim  county,  "to  license, 
tax,  and  regulate  •  *  •  retailers, "  does  not  of 
itself  repeal  the  former  general  act  prohibiting 
the  sale  of  intoxloating  liquors  in  the  county,  but 
such  repeal  can  only  be  effected  by  the  passage 
of  an  orainanoe  under  the  later  act,  licensing  re- 
tailers of  intoxicating  liquors. 

Appeal  from  circuit  court,  Calhoun  coun- 
ty ;  Lbrot  F.  Box,  Judge. 

Gordon  McDoaald  and  Kelly  A  Smith, 
for  appellant.  Brothers,  WiUett  ^  Willett 
and  Caldwell  &  Johnston,  for  appellee. 

Clopton,  J.  The  appeal  is  taken  from 
an  order  of  the  Judge  of  the  seventh  judi- 
cial circuit,  denying  appellant's  application 
for  a  mandamus  to  compel  the  probate 
]udg:e  of  Calhoun  county  to  issue  to  him 
a  license  to  retail  spirituous  liquors  within 
the  corporate  limits  of  the  city  of  Annls- 
ton. The  application  to  the  probata  judge 
substantially  conformed  to  the  general 
laws  regulating  The  manner  In  which  such 
licenses  may  be  obtained,  and  was  refused 
by  the  judge  of  probate  on  the  sole  ground 
that  the  sale  of  such  liquors  in  Calhoun 
county  is  prohibited  by  law.  The  appeal 
brings  for  consideration  the  validity  and 
effect  of  the  proceedings  instituted  and 
completed  to  put  into  operation  "An  act 
to  prohibit  the  sale,  giving  away,  or  oth- 
erwise disposing  of  spirituous,  vinous,  or 
malt  liquors,  or  intoxicating  bitters,  or 
patent  medicines  having  alcohol  aaa  base, 
in  Calhoun  county,"  approved  December 
7,1880.    Acts  1886-87,  p.  671.    Tbe  first  lour 
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sections  provide  tbat.wbenever  50  ormore 
resident  taousetaolders  and  freeholders  of 
the  county  file  in  the  office  of  the  Judge  of 
probate  a  petition  in  writing,  praying  for 
an  election,  to  ascertain  the  wishes  of  the 
people  as  to  the  prohibition  of  the  sale  of 
intoxicating  liquors  in  the  county,  it  shall 
be  the  duty  of  the  Judge  to  order  an  elec- 
tion, and  fix  the  time  of  holding  the  same 
not  more  than  60  nor  less  than  30  days 
from  the  time  of  filing  the  petition ;  and 
thereupon  the  sheriff  is  required  to  give, 
by  publication,  notice  of  the  time  of  hold- 
ing, and  the  purpose  for  which  such  elec- 
tion is  held, for  40  days.  Provision  is  made 
for  the  appointment  of  inspectors  and 
returning  officers,  and  for  holding  an  elec- 
tiou  in  the  several  precincts  of  the  county, 
at  the  time  appointed,  which  shall  be  gov- 
erned in  all  respects,  with  an  immaterial 
exception,  by  the  general  election  laws 
which  may  be  in  force  at  the  time.  All 
persons  who  are  at  the  time  qualified  vot- 
ers shall  be  entitled  to  vote  at  such  elec- 
tion ;  and  if,  upon  the  return  and  count  of 
the  votes  cast,  it  Is  found  that  a  majority 
of  all  the  votes  cast  is  tor  prohibition, 
"then  it  shall  be  the  duty  of  the  probate 
judge  to  record  the  result  in  his  office,  and 
to  give  notice  for  thirty  days,  by  publica- 
tion in  ail  the  newspapers  published  In  the 
county,  that  a  majority  of  the  qualified 
voters  who  voted  at  said  election  voted 
for  prohibition. "  Section  4.  The  fifth  sec- 
tion declares  "that,  after  the  expiration 
of  said  thirty-days  notice,  It  shall  be  un- 
lawful for  any  person,  firm,  or  corporation 
to  sell,  give  away,  or  otherwise  dispose  of 
any  spirituous,  vinous,  or  malt  liquors,  or 
intoxicating  bitters,  or  any  brand  of  bit- 
ters or  medicines  with  sufficient  alcohol  or 
spirituons  liqnors  therein  to  make  a  man 
drunk,  within  the  county  of  Calhoun;" 
and  the  sixth  section  makes  a  violation  of 
the  provisions  of  the  fifth  section  a  misde- 
meanor, punishable  by  fine  and  impruon- 
ment,  or  hard  labor  for  the  county.  The 
constitutionality  of  the  act  is  not  assailed, 
but  it  is  contended  that  it  has  not  been 
legally  put  into  operation.  On  December 
28, 1886,  a  petition  In  writing,  signed  by 
more  than  60  resident  householders  and 
freeholders,  substantially  conforming  to 
the  requirements  of  the  act,  was  filed  in 
the  probate  court,  and  on  the  same  day 
the  judge  of  probate,  reciting  therein  the 
filing  of  the  petition,  the  title  of  the  act, 
and  the  provisions  of  the  first  section, 
made  the  following  order :  "  It  is  therefore 
ordered  by  the  court  that  the  prayer  of 
said  petitioners  be,  and  is  hereby,  granted, 
and  that  an  election  be  held  in  each  and 
every  precinct  of  said  county  of  Calhoun, 
in  pursuance  of  said  act,  on  the  17th  day 
of  February,  A.  D.  1887.  It  Is  further  or- 
dered that  the  sheriff  of  said  county  shall 
give  notice  of  said  election,  as  required  tty 
said  act. "  An  election  was  held  on  the 
day  appointed,  and  a  majority  of  the 
votes  cast  were  for  prohibition.  The  peti- 
tion was  filed,  the  order  tor  an  election 
made,  and  the  election  held  before  the  ad- 
journment of  the  general  assembly. 

It  is  contended  that  these  proceedings, 
having  been  taken  l>efore  the  act  could  go 
Into  effect  under  the  general  statute,  are 
nullities.    The  contention  is  rested  on  the 


penal  character  of  the  act,  and  on  Bectiou 
4448  of  the  Code  of  1876,  then  in  force, 
which  provided:  "No  penal  act  shall  go 
into  effect  until  thirty  days  alter  the  ad- 
journment of  the  legislature  at  which  such 
act  may  be  passed."  The  legislature  ad- 
journed February  28, 1887.  The  constltu- 
tlons  of  many  states  contain  a  clause  pro- 
hibiting any  public  act  or  law  of  general 
nature  from  taking  effect  until  the  expira- 
tion of  a  specified  time  after  its  passage, 
or  from  the  end  of  the  session  at  which  the 
same  was  passed,  or  after  its  promulga- 
tion, unless  the  general  assembly  siiall 
otherwise  direct  in  the  prescribed  manner. 
The  courts,  In  construing  such  constitu- 
tional prohibition,  have  held  that  such  di- 
rection must  be  in  a  clear,  distinct,  and 
unequivocal  provision,  and  cannot  be 
aided  by  intendment  or  implication,  and 
must  direct  that  the  act,  as  a  whole  and 
entirety,  shall  take  effect  at  a  different 
time  than  provided  in  the  constitution. 
Wheeler  v.  Chubbuck,  16  111.  361 ;  Rice  v. 
Ruddiman,  10  Mich.  125.  These  and  other 
decisions  cited  by  counsel,  construing  these 
constitutional  provisions,  and  determin- 
ing the  time  when  certain  acts  under  their 
operation  took  effect,  shed  but  a  dim  light 
on  the  qnestlon  involved,  and  afford  but 
Slight  assistance  in  its  solution.  The  leg- 
islature could  not  disregard  or  repeal  them. 
The  rule  In  this  state  is  a  mere  legrlslatlve 
enactment, — a  statutory  rule,  —  which  the 
general  assembly  is  competent  to  abro- 
gate entirely,  or  to  specially  exempt  a  new 
enactment  from  its  operation,  by  prescrib- 
ing a  dlBerent  time  at  which  it  shall  take 
eHect,  expressly  or  by  clear  implication,— 
a  partial  repeal  or  suspension.  Henback 
V.  State,  53  Ala.  523.  A  comparison  of  the 
ninth  section  of  the  act  with  the  other  pro- 
visions will  solve  all  doubt  as  to  the  time 
when  it  was  intended  the  ditferea  t  provis- 
ions should  go  into  operation.  That  sec- 
tion provides  "that  this  act  shall  be  so 
construed  that,  it  an  election  Is  held  in  pur- 
suance of  its  provisions  during  the  year 
1887,  the  prohibition  provided  for  by  the 
fifth  and  sixth  sections  of  this  act  shall 
not  take  effect  till  after  the  30th  day  of 
April,  1887,  and  that  the  probate  Judge  of 
Calhoun  county  shall  not  issue  to  any  per- 
son orperson's  a  liquor  license  from  the  Ist 
day  of  January,  1887,  for  a  longer  period 
than  the  30th  day  of  April,  1887;  and,  if 
the  result  of  the  election  be  in  favor  of 
'against  prohibition,'  then  the  said  Judge 
of  probatecan  issue  liqnor  license  from  the 
30th  day  of  April,  1887,  under  the  law  as  it 
now  Is. "  Manifestly,  it  was  contemplated 
that  an  election  might  be  held  in  1887,  the 
result  ascertained,  and  the  requisite  notice 
thereof  given,  so  as  to  put  the  penal  sec- 
tions of  the  act  into  operation  prior  to  the 
30th  day  of  April,  1887;  hence  the  express 
provision  that  the  fifth  and  sixth  sections 
shall  not  in  any  event  take  effect  until 
after  that  date.  Unless  the  provisions  pro- 
viding the  mode  for  ascertaining  the 
wishes  of  the  people  bad  force  and  effect 
from  the  passage  of  the  act,  notice  of  the 
time  of  holding  the  election,  the  ascertain- 
ment of  the  result,  and  notice  thereof  for 
SO  days  in  all  the  newspapers  could  not 
have  been  eflected  so  as  to  put  the  act 
into  operation  by  the  30th  day  of  April. 
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•Whether  the  act  should  take  effect  at  all 
was  dependent  upon  the  wishes  of  the 
people  ascertained  by  an  election;  and, 
though  the  result  mi^ht  be  in  favor  of  pro- 
hibition, the  fifth  and  sixth  sections,  which 
constitute  the  penal  parts, could  not  have 
taken  effect  until  after  the  30th  day  of 
April,  1887,  more  than  60  days  after  the 
adjournment  ol  the  legislature.  By  the 
terms  of  the  act  the  sections  providing 
and  regulating  the  proceedings  for  ascer- 
taining the  will  of  the  people  and  the  pun- 
itive sections  took  effect  at  different  times. 
By  prescribing  a  different  time  for  the 
penal  sections  to  take  effect,  the  act  is  ex- 
empted from  the  operation  of  section  4448, 
and  the  first  four  sections  under  the  gen- 
eral rule  took  effect  from  the  date  of  its  ap- 
proval by  the  executive. 

It  is  also  Insisted  that  the  election  is  a 
nullity  for  the  further  reason  that  the  or- 
der therefor  purports  on  its  face  to  have 
been  made  by  the  court,  whereas  the  au- 
thority to  make  the  order  and  fix  the  time 
for  holding  the  election  is  conferred  upon 
the  Judge,  not  the  court.  The  mere  recital 
In  the  order,  "It  Is  therefore  considered  by 
the  court, "  is  not  conclusive.  Conceding 
that  the  authority  is  conferred  on  the 
judge,  then  be  may  exercise  it  in  term-time 
or  in  vacation.  In  this  Instance  it  was  at 
a  special  term.  It  recites  all  the  jurisdic- 
tional facts  substantially  in  the  language 
of  the  statute,  including  the  duty  of  the 
judge  to  order  an  election  and  fix  the  time 
for  holding  the  same.  It  is  signed  by  the 
judge,  and  professes  to  have  been  made 
under  the  statutory  authority,  to  which 
it  must  be  referred.  That  it  was  in  fact 
made  by  the  judge  suiBciently  appears  to 
sustain  its  validity  against  a  collateral 
attack. 

The  election  was  held  February  17, 1887. 
Soon  after  the  result  was  found  to  be  in 
favor  of  prohibition,  the  judge  of  probate 
gave  notice  thereof  in  all  the  newspapers  in 
the  county  tor  30  days,  excepting  two.  In 
Toolo  V  State,  88  Ala.  158,  7  South.  Rep.. 
42,  (decided  during  present  term,)  the  suffl- 
ciency  of  the  notice  to  put  the  act  into 
operation  was  called  In  question  for  the 
first  time.  It  was  ruled  that  the  provis- 
ion requiring  notice  of  the  result  of  the 
election  by  publication  in  all  the  news- 
papers published  in  the  county  for  30  days 
was  mandatory  and  Imperative,  and  a 
condition  precedent  to  the  operative  force 
and  effect  of  the  punitive  claases  of  the 
act.  Within  a  few  days  after  this  decision 
was  announced,  the  judge  of  probate,  on 
December  27, 1889,  again  published  notice 
of  the  result  of  the  election  in  all  the  news- 
papers then  published  in  the  county,  and 
continued  the  publication  for  30  days. 

We  are  not  clearly  Informed  on  what 
ground  it  is  contended  that  the  last  notice 
is  unauthorized  and  Ineffectual.  Though 
non-user  may  be  continued  so  long  that 
the  course  and  character  of  the  interven- 
ing legislation  may  be  such  as  to  render 
Its  provisions  nugatory,  or  they  may  be- 
come purposeless,  it  does  not  of  itself  effect 
the  repeal  of  a  statute.  The  act  made  it 
the  duty  of  the  probate  judge,  ministerial 
In  its  nature,  to  give  the  required  notice 
of  the  result  of  the  election  upon  its  ascer- 
tainment; thepurpose  being  that  the  peo- 


ple might  have  fall  time  to  become  ac- 
quainted with  the  terms  of  the  statute 
which  they  are  required  to  obey.  Neither 
the  failure  nor  refusal  nor  abortive  at- 
tempt of  the  judge  to  give  notice  can  oper- 
ate to  defeat  the  will  of  the  l^slatnre 
and  the  people.  The  act  does  not  limit 
the  time  in  which  the  notice  must  be  given. 
The  only  effect  of  a  failure  to  give  notice 
immediately,  or  in  a  reasonable  time  after 
ascertainment  of  the  result  of  the  election, 
is  to  suspend  the  force  and  operation  of 
the  penal  provisions.  The  judge  under- 
took to  discharge  this  duty,  but  failed; 
and  when  it  was  decided  that  the  first  no- 
tice was  insufficient,  he  at  once  gave  the 
requisite  notice.  The  duty  imposed  on 
him  by  the  statute  remained  Imperative, 
the  performance  of  whicb  could  have  been 
compelled.  The  act  took  effect  after  the 
expiration  of  the  SOdays'notice  last  given. 
"An  act  to  amend  an  act  entitled 'An 
act  to  Incorporate  the  town  of  Anniston, 
Calhoun  county,  Alabama,'  approved 
February  4,  1879,  and  the  various  acts 
amendatory  thereof, "  was  passed  by  the 
general  assembly,  and  approved  February 
28,  1889.  Acts  1888-89,  p.  601.  By  this  act. 
which  seems  to  be  a  complete  revtsiun  of 
all  previous  acts,  and  to  cover  the  entire 
subject  of  the  powers  of  the  municipal  gov- 
ernment, the  city  of  Anniston  was  incor- 
porated. By  the  seventh  section  power  is 
conferred  upon  the  mayor  and  city  council 
"  to  license,  tax,  and  regulate  auctioneers, 
grocers,  merchants,  retailers,  •  •  • 
and  all  other  privileges. "  The  legislative 
intent, that  the  term  "retailers"  should  be 
used  In  the  legal  and  ordinary  .significa- 
tion which  by  long-continued  use  it  has 
acquired  in  our  statutory  vocabulary,  is 
too  dear  to  admit  of  doub  t.  Unless  so, 
the  term,  as  employed, Is  without  distinct- 
ive meaning;  for  merchants,  grocers,  con- 
fectioners, and  other  persons  engaged  in 
mercantile  pursuits,  who  sell  at  retail,  are 
specially  named.  Harris  v.  Intendant, 
etc.,  of  Livingston.  28  Ala.  677.  It  is  con- 
tended that  this  act,  being  a  Inter  enact- 
ment, operates  to  repeal  the  act  of  Decem- 
ber 7,  1886,  prohibiting  the  sale  of  intoxi- 
cating liquors  In  the  county.  Undoubted- 
ly, when  the  provisions  of  a  special  act  In 
respect  to  a  particular  municipality,  passed 
subsequent  to  an  act  of  a  general  nature, 
are  so  inconsistent  with  the  provisions  of 
the  latter  as  that  they  cannot  operate  to- 
gether within  the  same  territorial  limits, 
the  effect  Is  to  take  the  municipality  out 
of  the  operation  of  the  general  law.  But 
the  conferring  of  power  on  the  municipal 
authorities  to  tax,  license,  and  regulate 
the  retailing  of  spirituous  liquorsdoes  not, 
Ipso  facto,  repeal  the  general  law  prohib- 
iting the  sale  of  such  liquors  in  the  coun- 
ty. When  an  ordinance  is  passed  for  that 
purpose,  its  effect  is  to  suspend  the  opera- 
tion of  the  general  law  within  the  corpo- 
rate limits,  which  suspension  continues  so 
long,  and  only  so  long,  as  the  ordinance  is 
continued  in  force,— a  temporary  repeal. 
Until  such  ordinance  Is  passed,  the  general 
law  prevails.  In  such  case,  it  is  the  by- 
law or  ordinance  passed  by  legislative  au- 
thority which  operates  to  repeal  pro  tan- 
to  the  general  law.  St.  Johnsbury  v. 
Thompson,  69   Yt.  800,  9   Atl.  Rep.  571. 
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Coanael  for  appellant  cite  tbe  case  of  State 
T.  De  Bar,  68  Mo.  895.  In  1870  tbe  char- 
ter of  tbe  city  of  St.  Louis  was  amend- 
ed BO  as  to  confer  power  to  regulate  or 
suppress  bawdy-houses.  In  consequence 
of  a  decision  of  tbe  supreme  court,  tbe 
charter  was  again  amended  in  1874  by 
substituting  the  words  "to  suppress,  but 
not  to  license,  bawdy  or  disorderly 
houses."  After  this  last  amendment,  the 
defendant  was  indicted  under  the  general 
law  of  the  state  for  keeping  a  bawdy- 
bouse  in  the  city  of  St.  Louis.  Tbe  court 
ruled  that  the  amendment  of  1874,  which 
repealed  the  amendment  of  1870.  did  not 
revive  the  general  criminal  statute  in  the 
city,  on  the  ground  that  the  general  law 
contained  a  provision  that  the  repeal  of  a 
law  should  nut  by  implication  revive  a 
former  law.  In  speaking  of  the  case  of 
State  7.  De  Bar,  Judge  Dillon  says,  in  his 
work  on  Municipal  Corporations,  §  88, 
note  2:  "Tbis  last  decislop  seems  to  the 
author  to  be  erroneous,  on  tbe  ground 
that  the  act  of  1870  did  not  ipso  facto  re- 
peal the  general  law  In  the  city,  but  such 
repeal,  or  Huspension  rather,  was  only 
etfe<:ted  when  tbe  city  passed  the  ordi- 
nance. If  BO,  a  repeal  of  tbe  ordinance  by 
the  council,  without  the  act  of  1874,  would 
have  left  the  general  law  of  the  state  In 
force  within  the  city,  and  its  repeal  by  the 
act  of  1874  would  have  precisely  the  same 
effect."  These  remarks,  which  appear  to 
us  sound  and  conservative,  are  apropos 
to  the  question  here  involved.  It  not  ap- 
pearing that  any  ordinance  licensing,  tax- 
ing, and  regulating  retailers  bad  been 
passed  by  the  mayor  and  city  council  of 
Anniston,  the  act  of  December  7, 1886,  pro- 
hibiting the  sale  of  intoxicating  liquors  in 
Calhoun  county,  remains  In  force  In  that 
city. 

Tbe  application  for  tbe  license,  not  hav- 
ing been  made  until  after  the  act  took 
effect,  was  properly  refused  by  the  Judge 
of  probate.    Affirmed. 

(MA1B.61S)  "~~~" 

Ex  parte  Matob,  Etc.,  op  Anniston. 
(Supreme  Court  of  Alabama.    Hay  1, 1890.) 
ISTOxiainxo  Ijquobs— Lllioai,  Sua— Ordi- 

NANOISS. 

Act  Ala.  Feb.  88,  1889,  incorporating  the 
city  of  Aimistxin,  in  section  7  confers  on  the 
mayor  and  council  power  to  provide  for  the  pun- 
ishinent  of  any  offense  punishable  under  the  laws 
of  the  etate.  The  same  section  confers  special 
power  "to  license,  tax,  and  regnlate  •••  re- 
tailers, "  etc.  Held,  tnat  as  to  retailers  of  intox- 
icating liquors  the  general  provision  is  limited  by 
the  special  on&  and,  under  the  authority  to  license 
and  regulate,  the  council  cannot  imss  an  ordinance 
pirohibiting  the  sale  of  liquor. 

Certiorari. 

An  affidavit  was  made  out  before  the  re- 
corder of  the  city  of  Anniston,  charging 
Mrs.  Dntreiner  with  a  violation  of  an  or- 
dinance passed  by  the  mayor  and  city 
conncil  of  Anniston  on  June  14, 1889,  "to 
punish  the  retailing  or  selling  of  vinous, 
spiritous,  or  malt  liquors  wltbin  the  cor- 
porate limits  of  the  city  of  Anniston." 
Upon  a  warrant  Issued  upon  said  affida- 
vit Mrs.  Untreiner  was  arrested  and  placed 
in  prison.  She  thereupon  made  her  appll- 
tatioQ  to  tbe  ]ndge  of  probate  of  Calboun 


county,  praying  for  a  writ  of  habeas  cor- 
pus. Upon  tbe  bearing  of  the  application 
tbe  probate  judge  adjudged  the  said  ordi- 
nance null  and  void,  and  thereupon  ordered 
the  discharge  of  the  petitioner.  The  may- 
or and  council  of  Anniston  now  petition 
this  court  to  grant  a  writ  of  certiorari, or 
other  appropriate  writ,  to  tbe  Judge  of 
probate. 

Agee  A  MicoD,  for  petitioners.    Gordon 
McDonald,  tor  respondent. 

Clopton,  J.  Tbe  ordinance,  tor  tbe  vio- 
lation of  which  Mrs.  Untreiner  was  ar- 
rested under  a  warrant  issued  by  the  re- 
corder of  the  city  of  Anniston  was  passed 
June  14, 1889,  and  reads  as  follows :  "  Be  It 
ordained  by  the  mayor  and  city  council  of 
Anniston  that  any  person  who,  without 
license  as  a  retailer,  sells  spirituous,  vin- 
ous, or  malt  liquors  within  the  police  Ju- 
risdiction of  the  city  of  Anniston  in  any 
quantity  less  than  aquart.orin  anyquau- 
tity,  if  the  same,  or  any  portion  thereof,  is 
drunk  on  or  about  tbe  premises,  must,  on 
conviction,  be  fined  one  hundred  dollars, 
or  be  Imprisoned  not  less  than  one  nor 
more  than  six  months."  It  is  contended 
that  the  purpose  of  the  ordinance  is  to 
punish  tbe  offense  of  retailing  without  a 
license,  and  power  to  pass  it  is  claimed 
under  a  provision  of  the  seventh  section  of 
the  act  of  February  23, 1SS9,  incorporating 
the  city  of  Anniston,  which  confers  on  the 
mayor  and  city  couucil  general  power  "to 
provide  for  the  punishment,  by  flue  or  im- 
prisonment, the  commission  of  any  offense 
punishable  by  tbe  laws  of  tbe  state  of  Ala- 
bama."  Another  provision  of  the  same 
section  confers  special  power  "to  license, 
tax,  and  regulate  auctioneers,  grocers, 
merchants,  retailers,  »  •  »  and  all  oth- 
er privileges."  Acts  1888-89,  p.  601.  The 
general  power  Is  limited  and  qualified  by 
the  special  provision  specifying  the  partic- 
ular purposes  for  which  an  ordinance  may 
be  passed.  In  1  Dill.  Mun.  Corp.  §  316,  the 
rule  is  stated  as  follows:  "When  there 
are  both  special  and  general  provisions, 
the  power  to  pass  by-laws  under  the  spe- 
cial or  express  grant  can  only  be  exercised 
in  the  cases  and  to  the  extent  as  respects 
those  matters  allowed  by  the  charter  or 
incorporating  act ;  and  tbe  power  to  pass 
by-laws  under  the  general  clause  does  not 
enlarge  or  annul  the  power  conferred  by 
the  special  provisions  in  relation  to  their 
various  sobject-matters,  but  gives  author- 
ity to  pass  by-laws,  reasonable  in  their 
character,  upon  all  other  matters  within 
the  scope  of  their  municipal  authority, 
and  not  repugnant  to  the  constitution 
and  general  laws  of  tbe  state. "  On  this 
principle  the  authority  to  pass  ordinances 
in  respect  to  the  subject-matters  of  retail- 
ing is  derivable  only  from  tbe  special  pro- 
vision conferring  power  to  license,  tax, 
and  regulate  retailers.  The  municipal  au- 
thorities had  not  at  the  time  of  tbe  pas- 
sage of  the  ordinance,  nor  have  tbey  since, 
provided  any  legal,  mode  by  which  a  re- 
tailer can  obtain  a  license.  And  in  Olm- 
stead  V.  Crook,  ante,  776,  (present  term,) 
we  decided  that  the  act  of  December  7,, 
1886,  prohibiting  the  sale  of  spirituous, 
vinous,  or  malt  liquors  in  Calhoun  county 
took  efScct  before  the  alleged  violation  of 
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the  ordinance  and  arrest  of  Mrs.  Untreln- 
er,  and  is  in  force  in  the  city  of  Annieton, 
no  ordinance  in  respect  to  snch  matter 
bavins  been  passed  by  the  municipal  au- 
thorities under  the  special  power  granted 
by  the  Incorporating  act.  No  mode  hav- 
ing; been  provided  by  which  she  could  have 
obtained  a  license  to  retail,  the  ordinance 
is  prohibitory  in  its  nature.  Power  con- 
ferred on  amnnicipal  corporation  to^raut 
licenses  to  retailers,  and  to  regulate  them, 
does  not  confer  power  to  prohibit  the  sale 
of  spirituous  liquors.  Miller  v.  Jones,  80 
Ala.  89.  In  reference  to  the  charter  of  the 
city  of  Annlston  it  is  said  in  Ex  parte  Rey- 
nolds, 87  Ala.  138,  6  South.  Rep.  836:  "It 
confers  the  power  to  'license,  tax  and  reg- 
ulate grocers,  merchants,  retailers,'  etc., 
pat  it  confers  no  power  to  prohibit  the 
sale  of  liquors."  The  ordinance,  being 
prohibitory,  is  invalid  for  want  of  power 
In  the  mnnicipal  authorities.  Mrs.  Un- 
treiner  was  illegally  restrained  of  her  lib- 
erty, and  was  properly  discharged  on 
habeas  corpus  by  the  Judge  of  probate. 
Ex  parte  Burnett,  80  Ala.  491.  Certiorari 
denied. 

(a  I«.  Ami.  «M) 

Sneceesion  of  Metbr. 

(Stu/preme  Court  of  Lovisia/na.    May  19, 1890.) 

Braamo  PnnoBiuirax— Sun  bt  Tutob— PABim. 

1.  It  is  the  duly  of  the  under-tator  to  act  for 
tbe  minor,  whenever  the  Interest  of  the  minor  is 
in  opposiaon  to  tiie  interest  of  the  tutor. 

2.  If,  in  a  proceeding  to  compel  a  purotaaser 
to  comply  with  the  adjulioation  to  him  of  sno- 
ceaslon  property,  at  the  instance  of  the  adminls- 
traUir,  who  is  the  father,  but  unqnalifled  tutor  of 
a  minor,  that  minor  is  a  necessary  par^.  Ore 
minor  is  legally  represented  therein  by  me  un- 
der-tutor. 

(SyUalnu  by  the  Cowrt.) 

Appeal  from  civil  district  court,  parish 
of  Orleann ;  Kino,  Judge. 

H.  P.  Dart,  for  appellant.  Jas.  D. 
Coleman,  for  appellee.  H.  B.  Bryan  and 
T.  R.  Roller,  for  minors. 

BEBHTn>KZ,  C.  J.  This  Is  an  appeal  from 
a  judgment  dismissing  a  rule  taken  to 
compel  compliance  with  an  adjudication 
of  succession  property  judicially  ordered 
to  be  sold,  at  the  instance  of  the  adminis- 
trator, to  pay  debts.  The  adjudicatee 
filed  a  return  to  this  rule  as  follows: 
"Now  comes  Mrs.  Julia  Donahue,  made 
defendant  in  rule  herein  taken  to  compel 
compliance  with  adjudication  of  property 
herein,  and  tor  exception  says  that  the  rec- 
ords and  proceedings  herein  show  that 
one  Julia  Aickleu  Meyer,  a  minor,  is  inter- 
ested as  owner  of  an  undivided  half  of  the 
property  in  question,  and  charged  by  the 
father  as  his  debtor,  and  is  therefore  a  nec- 
essary party  to  these  proceedings  which 
vitally  affect  her  interest ;  that  said  minor 
has  no  legal  representative  whom  this  re- 
spondent can  make  party  hereto;  that, 
in  the  interest  both  of  said  minor  and 
this  respondent,  it  becomes  necessary  that 
thene  proceedings,  which  involve  the  alien- 
ation of  the  entire  property  of  said  minor, 
should  be  conducted  contradictorily  with 
said  minor  legally  and   properly   repre- 


sented ;  that  there  Is  therefore  a  want  of 
proper  and  necessary  parties  for  a  proper 
determination  of  the  issues  herein.  Where- 
fore exceptor  prays  that  plaintiff  be  re- 
quired to  cause  a  representative  to  said 
minor  to  be  named  and  qualified,  or  that 
this  honorable  court  will  make  such  ap- 
pointment after  due  proceedings,  and  that 
plalntlB  be  required  to  make  said  minor 
party  to  this  rule,  or  that  respondent  and 
exceptor  be  afforded  an  opportunity  to 
make  said  minor  a  party  hereto."  The 
court  having  ordered  the  under-tutor  to  be 
made  party,  this  was  done,  and  the  case 
came  on  for  trial.  After  hearing  argument 
on  the  exception,  it  dismissed  tbe  rule,  re- 
serving to  the  father  tbe  right  to  qualify 
as  tutor  of  his  minor  child,  under  orders 
of  the  court.  Before  the  entering  of  tbe 
said  judgment,  counsel  for  plaintiff  in  rule 
offered  to  introduceoral  testimony  to  main- 
tain tbe  truth  of  the  allegations  of  the  pe- 
tition, on  which  the  rule  on  the  adjudi- 
catee is  based;  considering  that  all  de- 
fenses against  tbesaid  ruleshould  be  urged 
prior  to  the  judgment  dismissing  the 
rule.  The  defendant  in  rule  objected  to 
any  testimony  showing  liability  of  the 
community  to  the  father  and  husband 
and  master  of  the  community,  upon  the 
ground  that  the  said  liability  was  in  real- 
ity the  debt  of  tbe  child  and  minor,  and 
that  such  liability  should  not  be  shown, 
except  contradictorily  with  the  minor, 
though  a  proper  representative  now  ex- 
ists, as  is  shown  by  the  record  in  this  pro- 
ceeding. The  court  having  sustained  tbe 
objection,  a  bill  was  reserved  to  tbe  rul- 
ing. As  tbe  record  does  not  contain  the 
proof  required  to  support  the  rule,  it  Is 
evident  that  this  court  caanot  pass  upon 
the  meri  ts  of  the  rule  to  determine  wheth- 
er the  defendant  in  it  should  or  not  be 
made  to  comply  with  his  adjudication. 
The  only  question  with  which  it  is  now 
concerned  is  that  raised  by  tbe  exception, 
which  is  to  the  effect  that,  as  the  minor  is 
Interested  in  the  issue  before  the  court, 
and  is  not  represented  at  tbe  trial  of  the 
same,  the  court  cannot  adjudicate  upon 
the  same.  It  appears  that  the  adminis- 
trator is  the  surviving  husband  of  the  de- 
ceaned,  and  the  father  of  the  minor  in 
question,  and  that  he  bad  not  qualified  as 
tutor.  Fi'om  his  omission  thus  to  qual- 
Uy,  the  defendant  in  rule  infers  that  tbe 
minor  is  not  a  party  to  the  proceeding. 
This  is  an  error,  for,  had  tbe  father  quail- 
fled  as  tutor  of  the  minor  child,  he  would 
have  had  no  right  to  represent  her  in  the 
proceeding,  owing  to  the  alleged  conflict 
of  interest  between  them.  In  such  a  case, 
the  law  makes  it  the  duty  of  the  nnder-tu- 
tor  to  act  for  the  minor.  Rev.  Civil  Code, 
art.  275.  As  the  question  does  not  arise, 
we  are  relieved  from  the  necessity  of  decid- 
ing whether,  the  father  not  having  quali- 
fied, an  under-tutor  can  be  legally  ap- 
pointed. It  is  therefore  apparent  that,  it 
it  be  true  that  tbe  minor  is  a  necessary 
party  to  the  proceeding,  she  was  therein 
sufficiently  represented  by  the  under- 
tutor.  The  trial  ot  the  rale  ought  to  have 
been  proceeded  with.  It  is  therefore  or- 
dered that  the  judgment  appealed  from  be 
reversed,  and  that  the  rale  herein  taken 
on  tbe  adjudicatee  be  reinstated,  and  re- 
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manded  to  the  lowereonrt  tor  fnriberpro- 
MedinsB  according  to  law. 

Bahearing  refnaad. 

(42  La.  Ann.  631)  """" 

Habt  ▼.  Dretfous. 

(Suprenw  Court  of  XouMano.    Hay  IS,  189a 
43  La.  Ann.) 

CovTBACTS— Action  on— Eymmro*— Kxpbbts. 
Where  aeroral  experts  are  employed  to  ea- 
timate  the  cost  of  a  trailaing,  and  they  differ  ma- 
terially in  their  eetimates  of  the  value  ot  material 
lumished  and  labor  performed,  the  trade  in  most 
eases  mar  be  found  in  the  lowest  estimate  made 
tiy  one  oi  them. 

(SyllabuB  by  A*  Court) 

Appeal  from  ctvU  district  court,  pariah 
M  Orleana;  Riohtob,  Jodge. 

Rice  <ft  Armstrong,  for  appellant.  H.  P. 
Dart  and  B.  FItebe,  for  appellee. 

McENBsr,  J.    In  1881  the  plaintiff  em- 

Slojred  the  defendant  to  tear  down  a>i  old 
ailding  and  erect  a  new  one  on  the  prem- 
ises No8. 472,  474  Camp  street,  In  the  city 
Of  New  Orleans.  There  were  several  writ- 
ten contracts  entered  into  between  the 
parties.  The  bouse  was  constmcted  by 
the  defendant.  There  was  a  disagreement 
oetween  the  parties  as  to  the  value  of  the 
Work,  its  character  and  price.  The  plain- 
dtt,  ailing  be  bad  overpaid  the  defend- 
ant, brought  suit  against  him  for  the 
amount  which  be  alleges  be  paid  the  de- 
fendant in  excess  of  the  value  of  the  work, 
including  cost  of  material,  etc.  The  plain- 
tiff abandoned  the  written  contracts  be^ 
tween  him  and  the  defendant.  The  nature 
of  the  suit  may  be  determined  by  the 
prayer  of  bis  petition,  which  is  as  follows : 
"That  after  due  proceedings  bad,  the  de- 
termination of  the  fair  and  )U8t  price  and 
eorapensation  due  to  said  defendant  Drey- 
tons  for  the  materials,  labor,  serrlces,  and 
eommissions  as  set  forth  in  this  petition, 
that  petitioner  have  Judgment  (orthe  sum 
paid  by  him  to  said  Dreyfons  in  excess  of 
Che  fair  and  Jnst  price  of  said  materials, 
services,  and  commissions."  The  defend- 
ant answered  denying  plalntiB's  demand, 
and  also  prayed  for  a  valuation  of  work 
and  materials  furnished,  with  10  per  cent, 
for  builder's  commission.  He  reconvened 
and  prayed  lor  a  Judgment  of  98,800 
against  the  plaintiff  for  a  balancedue  htm. 
Tnere  was  Judgment  for  the  defendant  for 
the  sum  of  f3,85S.24.  The  plaintiff  ap- 
pealed. There  may  be  experts  employed 
to  examine  the  building  in  order  to  esti- 
mate the  cost  of  tearing  down  the  old 
building  and  erecting  a  new  one.  Among 
the  number  were  three  who  were  em- 
ployed several  weeks  in  making  a  detailed 
and  careful  estimate  of  the  value  of  the 
workmanship  done  by  the  defendant,  the 
cost  of  material  torniBhed  by  him,  and  the 
costs  of  removing  the  old  building.  These 
architects  and  builders  were  selected  by 
both  parties  to  this  litigation,  when  it 
was  postponed  to  arbitrate  tbelr  differ- 
ences. John  K.  Collins  was  selected  by 
tbe  plaintiff.  His  estimate  of  the  entire 
cost  of  the  tearing  down  the  old  building, 
and  tbe  work,  material,  and  labor  em- 
ployed in  the  new  building,  with  the  com- 
mission added,  was  f  18,872.17.    We  deem 


It  just  to  aecept  this  estimate,  being  the 
lowest.  In  the  opinion  in  Vilialobos  v. 
Mooney,  2  La.  833,  the  supreme  court  used 
language  very  appropriate  to  the  present 
controversy,  as  follows:  "The  witnesses 
who  were  examined  in  this  cause,  most  of 
them  architects  and  undertakers  by  pro- 
fession, differ  niaterially  in  their  estimates 
of  the  value  of  materials  furnished  and 
labor  performed  by  the  defendant.  It  Is 
the  interest  of  such  men  to  value  services 
Which  they  are  in  the  habit  of  performing 
at  tbe  highest  possible  rate,  and  there  is 
sometimes  an  eeprtt  de  cQrpa  prevailing 
among  them,  formidable  to  the  interests 
of  proprietors  when  any  collision  occurs 
betwem  tbe  latter  and  one  of  their  body. 
TaJcing  these  circumstances  into  view,  the 
truth  will,  in  most  cases,  be  most  proba- 
bly found  in  the  lowest  estimate  made  by 
any  one  of  them.  When  called  on  to  value 
services  rendered  by  men  of  their  art,  con- 
sidered, all  of  ctaaracters  equally  onexcei>- 
tlonable  and  uninfluenced  by  circumstan- 
ces having  a  peculiar  tendency  to  operate 
more  on  one  than  another  of  them. "    The 

Principle  here  announced  was  affirmed, 
uccession  of  Duclos,  11  La.  Ann.  406,  and 
Collins  V.  Graves,  18  La.  Ann.  M.  The 
amount  stipulated  in  a  contract  thus  may 
be  correctly  used  as  a  means  to  ascertain 
the  Just  vuue  of  the  work  performed,  but 
ought  not  to  be  considered  in  exclusion  of 
all  other  testimony.  Vilialobos  ▼.  Moon- 
ey, 2  La.  888.  But  in  the  instant  case 
the  departure  from  the  original  plans  and 
estimates,  which  is  recognized  by  plaintiff 
and  defendant,  was  to  such  an  extent  but 
little  Information  can  be  obtained  from 
the  written  contracts  as  to  the  value  of 
tbe  materials  tnmished  and  tbe  work  per- 
formed by  the  defendant.  We  will  there- 
fore follow  the  course  pointed  out  by  both 
parties,  and  estimate  upon  a  qnButnm 
meratt,  and  adopt  the  estimate  of  Collins, 
which  was  for  tbe  sum  of  $18,672.17.  To 
this  must  be  added  tbe  sum  of  f  276  for 
mason-work,  which  was  admitted  by 
plaintiff,  and  not  estimated,  and  $820  dif- 
ference in  favor  of  defendant  on  the  pave- 
ment. We  are  of  tbe  opinion  that  tbe 
Judgment  of  the  lowereonrt  does  substan- 
tial Justice  between  tbe  parties.  Judg- 
ment affirmed. 

(41  La.  Ann.  «12) 
STATB  v.  NATAti. 

(SuprsiM  Court  of  JLouMcmo.    Hay  6»  1890. 
4A  La.  Ann.) 
Ort  Obdixaxom— CoNRBUonoN— Sqoaxh  Axa 
Buxnu. 
The  term  "square, "  aa  employed  in  cltgror- 
dlnanoe  No.  4796  A  8.,  meant  what  is  generally 
understood  by  that  word;  and  the  term  "block," 
.aa  employed  in  city  ordinanoa  No.  4145  O.  8., 
means  the  same  thing.    These  terms  an  oomvert- 
ible  and  are  used  aynonymonsly. 
(Si/Uobuii  b]/  the  Court) 

Appeal  from  first  recorder's  court  of 
New  Orleans;  W.  B.  Mubpht,  Judge. 

U.  S.  Belden,  for  appellant.  T.  McBjr- 
man,  for  appeUee. 

Watkins,  J.  The  defendant's  appeal  is 
taken  from  sundry  Judgments  pronounced 
against  him  in  tbe  recorder's  court,  for 
sundry  ▼iolatlons  of  city  ordinance  No.  4r 
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145,  which  la  known  as  the  "  Private  Mar- 
feet  Ordinance."  It  proTides  that  no  pri- 
vate market  Bball  be  eetabllsbed  "  witliin  a 
walkingdiBtanceof  aixblocksof  any  public 
market,"  and  the  only  qaeetlon  for  us  to 
determine  is  whether  delendant'a  private 
market,  which  Is  established  at  the  comer 
oit  Liberty  and  Erato  streets,  is  within 
the  prohibited  distance  of  Dryades  mar- 
ket. This  and  similar  qoestions  have  been 
recently  examined  and  decided  by  us.  In 
State  V.  Barthe,  41  La.  Ann.  46,  6  South. 
Rep.  631,  we  had  under  couslderation,  and 
interpreted,  city  ordinance  No.  47tM  A.  8., 
founded  on  Act  No.  100  of  1^78,  which  pro- 
hibits private  markets  "within  a  radius  of 
six  squares  of  any  public  market;"  and 
IV e  held  its  true  meaning  and  import  to 
be,  "a  distance  uf  six  squares,  over  which 
customers  would  be  able  to  walk  from 
one  market  to  auother. "  In  reaching  that 
coQcluflion,  reference  was  had  to  the  pro- 
visions of  Actll6of  1888,  on  which  the  city 
ordinance  now  under  review  is  founded, 
and  the  identical  language  of  which  is  em- 
plo.ved.  It  was  referred  to,  not  as  con- 
trolling that  case,  but  as  illustrating  the 
theory  entertained  by  the  court,  and  to 
exhibit  any  possible  difference  there  mlgnt 
be  between  ft  and  the  one  announced  in 
State  V.  Berard,  40  La.  Ann.  172,  3  South. 
Rep.  463.  The  Barthe  Case  was  closely 
followed  by  that  of  State  v.  Schmidt,  41 
La.  Ann.  27,  6  South.  Rep.  630,  in  which 
we  treated  of  ordinance  7408  A.  8.  again, 
and  held  that  the  vuious  charges  against 
the  defendant  must  fail  because  his  mar- 
ket was  not  within  "six  walking  squares 
of  St.  Mary's  market,  counted  the  nearest 
way."  The  Berard  Case  states:  "It  Is 
further  apparent  that  when  the  legislature 
used  the  language  stated  it  meant  what 
was  generally  understood  by  the  word 
'square.'"  40  La.  Ann.  174, 8  South.  Rep. 
464.  Thus  we  have  it  effectually  proved, 
by  three  opinions,  that  the  word  "square" 
in  the  former  ordinance  and  law  meant 
what  was  generally  understood  by  that 
term;  and  that  the  word  "block"  in  the 
latter  ordinance  and  law  meant  just  the 
same  thing.  In  other  words,  "square" 
and  "block"  are,  strictly  speaking,  con- 
vertible terms.  To  the  transcript  is  ap- 
pended a  sketch  made  of  the  locas  la  quo 
by  the  draughtsman  in  the  city  surveyor's 
office,  plainly  showing  that  defendant's 
private  market  is  within  the  prohibited 
distance,  counting  the  squares  or  blocks, 
or  by  making  the  estimate  by  feet.  Other 
testimony  fully  confirms  the  correctness 
of  the  sketch.    Jadgments  affirmed. 


(42  lil  aub.  ess) 

Statx  t.  Bbllow. 

(Atprmw  Court  of  LowMama.    Usy  19, 1890. 
«iLik  Ann.) 

Gsnmui,  IttM—Commot  or  Jmx— Dsmmra 
Wnm— BsPAsxTiox. 

1.  The  use  of  wine  In  moderate  qnaotity  at  a 
al  will  not  per  m  vitiate  the  finding  of  the 
Jury,  when  not  attended  byolroumstances  of  mls- 
ooodttot.  and  it  la  not  shown  that  any  member 
waa  under  the  influence  of  an  intoxicating  liquor. 

i.  Separation  of  a  Juror  from  hla  fellows,  a 
moment,  to  wash  his  hands,  in  one  of  the  Jury- 
rooms,  the  door  of  which  was  open  is  the  ooort- 


room,  in  view  of  the  offleer  taobaiKek  la  not  osnae 
tor  a  new  triaL 
(SvUobiM  by  the  Court) 

.  Lottia  P.  Paquet  and  Paal  C.  Lassille, 
for  appellant.  The  Attornety  General,  for 
the  State. 

Brbaux,  J.  Appeal  from  the  criminal 
district  court,  parish  of  Orleans.  Tbe  ac- 
cused was  charged  with  havlngcommitted 
a  rape.  He  was  found  guilty  of  assault 
with  intent  to  commit  rai>e,  and  sentenced 
to  two  years' Imprisonment  at  hard  labor. 
From  the  verdict  and  sentence,  he  appeals. 
The  appeal  rests  on  the  overruling  of  a 
motion  for  a  new  trial.  The  grounds  are 
tbe  misconduct  of  the  Jury,  in  that,  with- 
out an  order  uf  court,  they  were  permitted 
to  have  wine  brought  to  them  In  such  a 
quantity  as  to  have  occasioned  misbe- 
havior; also, that  they  separated  afterthe 
Judge's  charge,  and  before  returning  Into 
court  with  their  verdict.  To  sustain  the 
grounds  of  the  motion,  a  number  of  wit- 
neeses  were  examined  at  the  Instance  of 
defendant ;  none  on  the  part  of  the  state. 

The  record  discloses  that  one  of  the  Ju- 
rors wrote  an  order  for  two  gnlluns  of 
wine,  which  he  handed  to  tbe  deputy-sher- 
iff in  charge  of  the  Jury.  The  wine  was 
provided.  At  dinner  it  was  served  by  An- 
other deputy.  In  about  equal  quanti^,  to 
each  Juror  except  one,  who  did  not  drink. 
Two  of  the  deputies  also  drank  of  the  wine. 
"The  whole  quantity  used  was  about  one 
gallon.  The  remainder  was  taken  away 
after  dinner  by  one  of  the  deputies.  The 
Jury  did  not  have  any  wine  before  themeal. 
An  attempt  was  made  to  prove  that  one 
of  the  Jurors  was  not  sober  in  the  room 
of  deliberation.  This  failed.  Three  wit- 
nesses for  the  defendant  testify.  In  positive 
terms,  that  be  was  not  under  the  Influ- 
ence of  liquor.  Two  others  of  the  witnesses 
testify  that  this  Juror  was  ill,  or  had  an 
appearance  of  illness;  and  one  of  the  two 
adds  that  he  did  not  have  an  entirely  so- 
ber look  about  him.  These  witnesses  at 
the  time  vcere  not  near  this  juror.  They 
did  not  speak  to  him.  Tbe  three  other 
witnesses  were  the  deputy-sheriffs  In 
charge  of  the  Jury.  They  unhesitatingly 
assert  that  he  was  sober. 

The  trial  Judge,  in  overruling  the  motion 
for  a  new  trial,  said :  "At  this  time  it  is, 
and  that  he  is  Informed  that  it  has  been 
for  years  past,  the  habit  to  allow  Juries  to 
have  claret  for  their  dinner. "  The  wine 
should  not  have  been  sent  to  the  Jury 
without  a  special  ordertrom  the  presiding 
Judge.  As  it  was  not  the  cause  of  any 
misconduct  on  the  part  of  the  Jury,  nor  Is 
It  shown  thatit  has  hadthe  least  Influence, 
the  verdict  will  not  be  annulled.  It  would 
be  decidedly  preferable  if,  while  Jurors  are 
intrusted  with  the  consideration  of  ques- 
tions Involving  the  lite  and  liberty  of  a  fel- 
low-belng,  nothing  but  necessary  food 
were  provided.  At  any  rate,  if  intoxicat- 
ing liquors  are  deemed  necessary,  they 
should  be  procured  only  on  tbe  Judge's  or- 
der. We  will  avail  ourselves  of  the  oppor- 
tunity to  state  that  we  adhere  strictly  to 
the  cases  of  State  v.  Broussard,  41  La. 
Ann.  81,  6  South.  Rep.  647;  Statev.  Dem- 
areete,  41  La.  Ann.  413.  6  South.  Rep.  664. 
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—on  th!a  subject,  and  that,  In  the  cases  at 
all  similar,  our  conclusioDB  would  be  the 
same  as  that  arrived  at  in  those  cases. 

The  next  ground  of  the  motion  tor  a 
new  trial  is  not  supported  by  the  facts. 
It  is  alleged  that  one  of  the  Jurors  was  per- 
mitted to  separate  from  the  Jury.  The 
testimony  shows  that  one  of  the  number, 
at  the  time  while  the  Jury  was  being  con- 
ducted by  deputies  from  one  apartment  to 
another,  waa  a  little  slow  in  following. 
The  deputy  who  was  folowing  in  the  rear, 
urged  him  on.  TbiscannotglYerise  to  seri- 
ouscomplalnt.  At  another  time,  whiie  the 
members  of  the  Jury  were  standing  on  the 
gallery  projecting  in  the  court-room,  one 
of  the  Jurors  stepped  into  one  of  the  Jury- 
rooms,  and  washed  his  hands.  The  three 
deputies  in  charge  of  the  Jury  testify  that 
be  was  followed  by  one  of  their  number, 
and  In  a  few  minutes  returned.  There  is 
conflicting  testimony  as  to  the  immediate 
presence  of  the  oflBcer  in  the  room.  It  Is 
unimportant;  for,  if  the  Juror  was  absent 
at  all,  it  was  only  for  a  moment,  within 
this  view  of  an  officer.  State  r.  Johnson, 
30  La.  Ann.  921;  State  t.  Kennedy.  8  Rob. 
(La.)  580. 

The  motion  for  a  new  trial  was  legally 
denied.    Judgment  affirmed. 

(«  La.  Ann.  7M)  """^ 

Watkbbort  et  al.  t.  Atlab  Cordagx  Co. 

(Supreme  Court  cf  LauiHana.    Hay  IB,  1890.) 

Taxati<»— KxMPTioH— lltmnrAcrnrBiw    Bot- 

PSMSIOX. 

1.  The  capital,  machinery,  and  other  prop- 
erty employed  in  the  manafaotore  of  oordage,  rope, 
and  twine  is  exempt  from  taxation. 

2.  Temporary  tntermptions  In  the  operation 
of  (he  teistmry  employed  in  mannfaotnring  articles 
enumerated  in  article  807  of  the  oonatitntion  do 
not  aubjeot  the  uroperlty  and  machinery  employed 
therein  to  taxation. 

8.  Where  the  factog7  is  leased,  and  the  object 
of  the  lease  la  to  prevent  the  numuf acture  of  the 
articles  required  to  be  manufactured  to  exempt 
the  property  from  taxation,  the  object  of  tlie  lease 
is  in  direct  opposition  to  toe  declared  pnrpoae  of 
article  907,  and  the  uroperlj  and  machinery  be- 
oome  snbjeet  to  taxation. 

4.  State  taxes,  privilegea,  and  mortgages  for 
the  years  188S,  1884,  are  prescribed  by  five  years, 
onder  Act  96  of  1883. 
(Syliabu*  by  the  Court.) 

Appeal  from  dvll  distrlet  eoart,  parish 
of  Orleans;  King,  Judge. 

W.  B.  Sommervillo,  for  appellant.  Wyana 
Rogera,  for  tax  collector.  Hearj  C.  Mil- 
ler, for  appellee. 

McEnbrt,  J.  The  plalntltlti  were  mort- 
gage creditors  nf  the  defmdant  company. 
Tbey  obtained  a  writ  of  selsare  and  sale 
against  the  property  of  the  company  for 
their  debt.  The  property  was  sold,  and 
adjndlcat«!d  to  plaintiffs.  The  price  bid 
was  paid  Into  the  bands  of  the  sheriff. 
After  the  sale  of  the  factory,  L.  Water* 
bury  *  Co.  took  a  rale  against  the  dty  of 
New  Orleans  and  the  state  to  cancel  and 
erase  the  inscriptions  of  the  tax  mortgages 
and  privileges  of  the  city  and  state.  The 
grounds  for  the  rule  were  that  the  prop- 
erty of  the  company,  the  lota  and  build- 
ings and  machinery,  were  exempt  from 
taxation  under  article  207  of  the  constitn- 
tloD  at  the  state;  that  the  taxes,  tax  priv- 


ileges, and  mortgages  were  prescribed  un- 
der Act  96  of  1882.  The  taxes  alleged  to 
be  due  the  city  of  New  Orleans  have  been 
paid,  except  those  for  1888.  The  only 
questions,  therefore,  presented,  are  wheth- 
er or  not  the  property  of  the  Atlas  Cord* 
age  Company  was  exempt  from  taxation 
In  pursuance  of  article  207  of  the  constitu- 
tion ;  and,  If  not,  have  the  taxes  been  pre- 
scribed as  against  the  state? 

The  defendant  company  waaestablished 
In  the  city  of  New  Orleans  in  1882.  Article 
S  of  the  act  of  Incorporation  of  the  com* 
panysays:  "The  purpose  for  which  this 
corporation  Is  established,  and  the  natare 
of  the  business  to  be  carried  on  by  it,  are 
declared  and  specified  to  be  the  conver> 
sion  or  manufacture  of  any  fibrous  or 
other  substance  into  cordage,  twine,  rope, 
and  other  goods,  wares,  and  commodi- 
ties, and  ttw  sale  of  snch  products,  either 
as  raw  material  or  In  a  manufactured 
state,  and.  In  the  execution  of  such  objects 
and  purposes,  to  erect  and  operate  or 
conduct  manufactories  therefor."  Prop- 
erty was  acquired,  and  boilers,  engines, 
and  machinery  placed  therein,  and  the 
manufacture  of  rope  was  begun  and  con- 
tinued, with  interruptions.  A  large 
amount  of  capital  was  invested ;  and  the 
factory,  when  running,  employed  over  100 
hands. 

The  meaning  of  the  article  of  theconstitn- 
tlon  is  very  plain.  It  was  intended  to  cover 
all  textile  material,  and  the  work  of  con- 
verting it  into  manufactured  articles,  such 
as  rope,  fish-lines,  end  other  articles  of 
like  nature,  either  twisted  or  woven,  or 
worked  into  another  shape  or  condition, 
BO  that  It  becomes  a  manufactured  article 
from  the  exempt  material.  The  property 
and  machinery,  therefore,  employed  In  the 
manufacture  of  rope  and  twine  In  a  fac- 
tory which  works  more  than  flTS  hands, 
is  exempt  from  taxation.  City  t.  Arthurs, 
86  La.  Ann.  98. 

During  the  years  1888,1884,  the  company 
ceased  operations,  and  was  not  engaged 
in  the  manufacture  of  any  taxable  mate- 
rial Into  articles  for  which  It  was  created. 
In  188S,  1886, 1887,  the  factory  was  In  op> 
eration.  In  1888  It  was  not  manufacturing 
for  prudential  reasons,  on  account  of  the 
high  price  of  hemp,  and  the  difficulty  of 
procuring  the  raw  material  In  Mexico. 

The  object  of  the  constitutional  exemi>- 
tlon  was  to  encourage  the  introduction 
Into  the  state  of  machinery  for  the  pur- 
pose of  manntactnring  the  articles  enumer- 
ated in  article  207.  As  long  as  the  factory 
exists,  and  the  property  and  machinery 
are  dedicated  to  the  purpose  required  by 
article  207,  the  reasons  for  the  exemption 
exist.  It  was  not  the  intention  of  the 
framers  of  the  constitution  that  the  state 
should  superrise  the  management  of  the 
factory,  and  Inquire  Into  the  reason  for 
any  Interruption  of  its  business,  in  order 
to  subject  Its  property  to  taxation.  This 
course  would  destroy  the  object  and  pur- 
poses of  the  constitntlonai  exemption, 
as  it  is  notlikely  that  capitalists  would  be 
willing  to  subject  themselves  to  such  in- 
quiries. The  property  and  machinery,  ap 
to  the  time  of  the  dissolntlon  of  thecorpo- 
ratlon,  except  for  the  years  1883, 1884,  are 
exempt  from  taxation,  as  the  in  tenraptlona 
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In  the  operation  of  the  tactoiy  were  tor 
■atSsfactory  reasons. 

In  1883, 1884,  the  company  leased  its  fac- 
tory to  Waterbury  &  Co.  The  object  of 
the  lease  was  to  close  the  property,  so 
that  no  rope  could  be  manatactared.  It 
was  evidently  done  for  the  purpose  of 
stopping  competition,  and  reduclnK  the 
supply  of  rope.  The  closing  of  the  fac- 
tory for  these  years,  for  this  purpose,  was 
In  opposition  to  the  dpclared  object  of  ar- 
ticle 207.  The  property  and  machinery 
were  not  employed  for  the  purpose  for 
which  the  exemption  waa  granted.  It  Is 
liable  for  taxation  during  these  years,  as 
It  then  abandoned  the  business  ot  manu- 
facturing rope.  The  prescription  of  five 
years  is  pleaded  against  the  taxes  for 
these  years.  No  interruption  of  prescrip- 
tion is  shown.  The  plea  must  therefore 
prevail.    Section  84,  act  90  ot  1882. 

Judgment  affirmed. 


(42  La.  Ann.  726) 

HiBHSRxiH  T.  Atlas  BTKUt  CoBDAcn  Co. 

(ISumreme  Ovwrt  of  Ltyuisicma.    JSa,j  10, 1890. 
&  La.  Ann.) 

Appeal  from  civil  district  court,  parish  of  Orle- 
ans; VooRHisB,  Judge. 

Bayne,  Denegre  4  Bayne,  for  appellant 
Way7t«  Soger*  and  W.  B.  Sommeiroiae,  tar  tax 
ooUeotor.    Omer  VUlere,  for  appellee. 

HcBkbrt,  J.  The  issues  involved  in  this  case 
jre  identical  with  those  in  Waterbury  v.  Cordage 
Co.,  ante,  788. 

For  the  reasons  assigned  in  that  case,  it  is  or- 
dered, adjudged,  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed;  and  it  is 
now  ordered  and  decreed  that  the  rule  taken  by 
the  state  tax  collector  be  discharged,  and  the  rule 
taken  against  the  city  be  made  absolute.  Ap- 
pellees to  pay  coats  of  both  courts. 


(43  La.  Ann.  727) 

STATB  y.  EUZBBB. 

(SupreiM  Covin  of  LoiuUtana.    Hay  10,1890. 
<S  La.  Ann.) 

MraoiBi— SnsKiroB— Dbclab  ATiom— SiHTBiroa — 
BiLxa  or  Exceptions. 

1.  Whenever  there  is  a  difference,  in  the  re- 
nitals  of  a  bill  of  exceptions,  between  the  state- 
ment made  by  the  trial  judge  and  the  statement 
of  counsel,  the  former  is  accepted  as  correct 

2.  Declarations  made  by  the  party  shot,  imme- 
diately setter  the  shooting,  area  part  of  the  facts  of 
the  case,  and  of  the  events,  inseparable  from  the 
crime,  and  are  admissible  in  evidence  as  part  of 
the  res  gestae  They  are  InsUnotive  words,  and 
not  words  of  narration. 

&  The  term  of  the  district  oonrt  did  not  con- 
flict with  a  term  of  the  court  of  appeals,  when  an 
accused  was  convicted  on  a  day  previous  to  the 
time  fixed  to  hold  a  term  of  that  court,  and  sen- 
tence was  passed  apon  him  six  days  afterwards, 
at  a  time  when  it  was  not  shown  that  the  oourt  of 
appeals  was  still  In  sessioa. 
(SyUabus  by  the  Cmut.) 

Edward  Seymour,  for  appellant.  T&o 
Attorney  Cfeneral,  for  the  State. 

Brbaux,  J.  Appeal  from  the  twenty- 
seventh  Judicial  district  court,  parish  ot 
St.  Martin.  The  defendant  appeals  from 
a  sentence  ot  two  years'  Imprisonment  at 
hard  labor.  He  Is  charged  with  having 
shot  one  John  Davis  with  intent  him  to 
kill  and  murder. 

Daring  the  trial,  he  objected  to  the  testi- 


mony of  three  witnesses  on  thegronnd 
that  it  was  hearsay.  The  court  overruled 
the  objection,  admitted  the  testimony, 
and  held  that  it  was  part  of  the  res  gvetw. 
To  the  court's  ruling  a  bill  of  exception 
was  reserved.  In  the  recital  ot  the  testi- 
mony In  this  bill,  there  is  disagreement 
between  the  court  and  counsel  about  the 
facts.  The  recitals  of  counsel  are  dltterent 
from  those  of  the  Judge.  The  latter,  und^ 
the  decisions  ot  this  court,  will  be  accepted 
as  correct.  State  v.  Young,  40  La.  Ann. 
488,  4  South.  Rep.  481.  The  trial  Judge,  in 
his  recitals  in  the  bill  of  exceptions, states : 
"The  facts  related  occnrred  on  the  spot 
where  the  oBense  was  committed.  At  the 
same  time  the  parties  [witness  and  ac- 
cused] were  standing  from  each  other  a 
distance  of  about  twenty  feet. " 

The  defendant  presented  a  motion  for  a 
new  trial,  and  another  in  arrest  of  Judg- 
ment. In  the  former  he  alleges  that  the 
term  ot  court  at  which  he  was  tried  neces- 
sarily lapsed,  owing  to  a  term  of  the  third 
circuit  court  of  appeals,  fixed  by  law  for 
the  fourth  Tuesday  ot  April.  The  accused 
was  found  guilty  prior  to  that  time.  He 
was  sentenced  after  that  date.  In  this 
motion  he  also  sets  forth  that  he  was  not 
allowed  sufficient  time  to  prepare  bis  de- 
fense. In  the  motion  in  arrest  ot  Judg- 
ment, his  counsel  alleges  that  the  special 
Jury  was  summoned  for  the  week  ban- 
ning April  21. 1890;  that  the  case  was  set 
for  trial  previous  to  that  time.  It  was.  in 
the  first  place,  set  to  be  tried  on  that  day. 
When  the  case  was  called,  it  was  reas- 
signed for  trial  Inat&Dter.  The  minutes 
disclosed  that  the  defendant  expressed 
himself  as  ready  to  go  to  trial. 

1.  The  doctrine  of  rea  gestae  Is  not  re- 
duced to  certain  rules  as  to  the  interval  of 
time  between  the  moment  the  crime  was 
committed  and  the  declaration.  It  It  is. 
In  certain  cases,  it  has  no  bearing  on  the 
case  at  bar,  tor  the  trial  Judge  states  in 
the  bill  reserved  that  the  declaration  was 
made  "at  the  same  time."  The  facts  aa 
presented  leave  no  possible  groand  for 
discussion.  The  objection  was  overruled, 
and  the  testimony  admitted  aa  part  ot  the 
res  gestae. 

2.  The  defendant  pleads  that  the  conrt'a 
term  came  to  an  abrupt  end  on  the  Zlst  ot 
April,  as  the  term  of  the  court  ot  appeals 
is  fixed  under  the  law  for  the  22d  ot  that 
month  in  St.  Martin  parish.  On  the  21st, 
when  the  case  was  called,  the  defendant 
expressed  himself  as  ready  for  trial.  He 
took  the  chances  ot  an  acquittal,  bot.  In- 
stead, he  was  on  that  day  totind  guilty. 
He  was  sentenced  on  the  28th  of  April. 
It  may  be  that  the  court  adjourned  from 
the  2l8t  to  the  2Sth  to  avoid  conflict  witJi 
the  term  ot  the  court  ot  appeals,  or  it  may 
be  that  the  latter  did  not  hold  a  session 
that  term.  No  evidence  has  been  Intro- 
duced, and  no  proof  has  been  made.  The 
records  do  not  show  when  the  term  of 
the  district  court  commenced,  nor  when  It 
adjourned.  We  have  no  gp'onnd  to  con- 
clude that  its  terms  were  fixed  to  conflirst 
with  the  terms  of  the  court  of  appeals. 
We  take  notice  of  the  fact  that  the  court 
of  appeals  holds  a  term  commencing  at 
the  time  mentioned,  but  we  will  not  pr& 
same  that  it  was  In  session  the  day  o* 
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which  the  accused  was  sentenced.  Th6ra 
to  no  reason  why  a  district  court  cannot 
adjourn  to  a  day  subsequent  to  the  term 
of  an  intervening  court  of  appeals.  The 
objection  has  already  been  decided.  State 
▼.  Boyd,  38  La.  Ann.  875. 

S.  The  complaint  urged  with  reference 
to  the  haste  shown  in  the  trial  has  no 
merit,  tor  it  is  disclosed  by  the  minntes 
that  the  "state  and  the  accused  signified 
that  they  were  ready  to  go  to  trial. "  The 
minutes  of  court  are  evidence  of  the  high- 
est rank,  and  are  conclusive  of  tlie  facta 
mentioned.  No  objection  waa  presented 
before  conviction. 

Judgment  affirmed. 


Ctt  IdL  Ann.  OS) 

Sagort  t. 


BOUNT. 


(AqwwM  Ocwrt  of  Louirtana.    Hay  19^  1880L 

&  La.  Ann.) 

PnxoHAU  OT  Laitd  bt  Aoskt— 'BTiDmoa— Iir- 

YSRTOBT  or  BnCCBSSIOX. 

1.  In  a  salt  broo^t  against  the  widow  and 
Iwin  ol  a  deceased  person  for  the  recoveiyof  real 
property  standing  in  his  name  at  the  time  of  his 
death,  on  the  theory  that  deceased  was  agent  for 
plaintiff,  and  improperly  took  title  In  his  name, 
Aeid,  parol  evidence  is  Inadmissible  to  prove  f^ud 
In  taldng  title  In  his  name,  that  deceased  was 
plaintiff's  agent  to  bny  real  estate,  or  for  the  pnr- 
poae  of  establishing  title  In  the  plaintiff. 

a.  In  case  the  widow  of  the  deceased  signs  a 
declaration,  contained  in  an  official  inventory  at 
the  husband's  suooession,  declaring  that  certain 
real  estate  is  propertyof  her  husband's  principal, 
■he  will  be  ooncluded  thereby,  unless  she  allege 
and  prove  that  the  declaration  was  signed  In  error. 
(SyUabut  ty  the  Court. ) 

Appeal  from  dvil  district  conrt,  parish 
of  Orleans;  Bigbtor,  Judge. 

Oner  Vlllere,  for  appellant.  Hjr-  !>•  Lmm- 
mraa,  for  appellee. 

Watkinb,  J.  Plaintiff,  as  universal  heir 
of  Charles  Bagory,  deceased,  claims  owner- 
•hfp  of  tour  improved  lots  In  the  city  of 
New  Orleans,  standing  In  the  name  of 
Emile  Bouny,  deceased  husband  of  the  de- 
fendant. The  defendant  is  sned  in  her  own 
right  as  widow  in  community,  and  as  the 
tutrix  of  the  minor  children,  issue  of  her 
marriage  with  the  deceased. 

The  plalntlft  chaises  that,  during  his 
Ufe-tlme,  Emlle  Bouny  was  his  duly-an- 
thorised  agent,  and  as  such  held  a  large 
amount  of  money  of  his  in  hand  for  in- 
vestment on  mortgages,  and  that,  among 
others,  he  negotiated  two  loans,  of  f  1,000 
and  f  2,000,  to  Peter  and  John  Jonea,  on 
the  property  in  suit ;  that,  the  said  mort- 
gagors falling  to  pay  their  notes  at  ma- 
turity. Bonny  foreclosed,  and  at  the  sale 
took  title  in  bis  own  name,  and  never  ac- 
counted for  the  notes  or  the  proceeds;  that 
the  title  stood  in  bis  name  at  his  death; 
and  that  his  widow  and  heirs  are  In  pos- 
session without  title. 

The  position  assumed  by  Mrs.  Bonny  In 
the  litigation  Is  that  she  does  not  know 
whether  the  property  belonged  to  her  hus- 
band or  to  Charles  Hagory,  but  that  It 
stands  in  the  name  of  her  husband,  and, 
anleas  Mrs.  Sagory  can  establish,  by  pos- 
itive, written  evidence,  that  it  belonged 
to  her  husband,  it  should  remain  undis- 
turbed In  her  possession. 
v.780.no.27— 60 


From  a  Jndgmentintavorot  plalntitf  the 
defendant  has  appealed. 

There  is  not  much  dispute  about  facts. 
Bouny  was  agent,  as  stated;  and,  at  a 
Judicial  sale  of  the  property  in  foreclosure 
of  the  Jones  mortgage,  he  took  title  in  his 
name.  He  never  accounted  to  his  princi- 
pal for  the  notes,  or  the  proceeds  of  the 
sale  of  the  mortgaged  property.  Prior  to 
his  death,  he  made  sale  to  one  Jules  V. 
Charpentier  of  his  effects,  not  including 
the  property  in  suit ;  and  the  latter  took 
charge  of  his  business,  and  continued  the 
agency  tor  Sagory.  The  accounts  ren- 
dered by  Bouny  to  Sagory  do  not  disclose 
a  purchase  in  the  former's  name;  but  they 
disclose,  as  do  the  subsequent  accounts  of 
Charpentier,  many  evidences  of  that  fact. 
Objection  is  made,  however,  by  defend- 
ant's counsel,  to  the  admissibility  of  any 
evidence  which  Is  eked  out  of  Charpen- 
tler's  accounts  for  the  purpose  of  affecting 
the  title  to  real  property ;  and  it  is  our 
opinion  that  the  objection  was  well 
taken,  and  should  have  been  sustained, 
and  the  evidence  rejected,  at  least  so  tar 
as  the  Interest  of  the  heirs  of  Emile  Bonny 
Is  concerned. 

So  far  as  relates  to  this  question,  the 
facts  are  these:  Bouny  waa  Sagory's 
agent  from  1880  to  the  time  of  his  death, 
28th  December,  1885.  about  which  time 
Charpentier  took  charge.  After  Bonny's 
death  the  plaintiff,  for  a  valuable  consid- 
eration, confirmed  Gharpentier's  contin- 
uation of  the  business  of  her  deceased  hus- 
band. When  he  took  charge,  he  com- 
menced his  account  current  where  Bouny 
ceased,  carrying  to  his  debit  the  exact 
balance  he  was  indebted  to  Sagory,  and 
subsequently  continued  to  render  stated 
accounts  of  his  business,  very  roach  as 
Bouny  had  done.  All  of  the  accounts  of 
Bouny  appear  to  be  in  the  handwriting 
of  Charpentier,  who  had  been  for  many 
years  bis  clerk,  as  well  as  his  own.  His 
first  account  was  rendered  to  Sagory  only 
six  days  subsequent  to  Bouny's  death. 
These  are  but  circumstances  and  incidents 
pointing  to  Sagory  as  the  owner  of  the 
property.  Bnt  the  rights  of  Bouny's  heirs 
were  fixed  and  determined  at  the  Instant 
of  his  death,  and  no  parol  declarations  ot 
his  assignee  after  bis  death  conid  divest 
them  ot  title. 

This  question  was  raised  and  decided  in 
Hackenburg  v.  Gartskamp,  80  La.  Ann. 
898.     In  that  case    the  claim  waa  that 
Gartskamp  was  plaintiff's  agent,  and  pur- 
chased the  property  for  him,  taking  title 
in  his  own  name.    He  brought  suit  against 
the  widow  and  heirs  ot  thedeceased  agent 
after  his  death,  alleging  this  state  of  facts, 
claiming    ownership    of     the    property. 
The  allegations  ot  his  petition  are  "that 
Oartskamp   took  title  in  his  own  name, 
without   the    knowledge   or  consent    ot 
petitioner,  and  concealed  said  fact  from 
[him]  for   a  long   time.  In    fraud,"  etc. 
These  averments  plaintiff  sought  to  prove 
by  parol,  but  the  tertimony  was,  on   oto- 
Jection,    disallowed.       The    court    Bay: 
"  Plaintiff  seeks  to  prove  by  parol  the   ac- 
knowledgments and  extrajudicial  confes- 
sions of  Gartskamp  in  support  ot  a   de- 
mand 'of  which  testimonial  proof  would 
be  Inadmissible,'  whleh  is  not  permitted. 
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Rev.  ClTll  Code,  art.  2280.  If  plalntitTa 
pretensions  were  admlRSlble,  tbe  last  bar- 
rier ol  safety  for  titles  of  real  estate  would 
be  gone;  for  It  would  be  tben,  by  false 
swearing,  possible  to  defeat  every  title. " 
In  Perrault  v.  Perranlt,  82  La.  Ann.  685, 
the  Case  of  Hackenburg  was  recognized 
and  applied ;  and  the  conrt  approved  the 
ruling  of  the  district  judere  in  disallowing 
parol  evidence  for  the  purpose  of  proving 
the  fraud  of  an  agent  in  taking  title  In 
bis  own  name,  to  establish  the  agency  to 
boy  in  the  principal's  name,  And  for  the 
purpose  of  establishing  title  in  the  plain- 
tiff. Those  cases  are  strictly  applicable 
to  tbe  instant  case.  It  Isnotclaimed  that 
Bouny  had  written  authority  from  Sagory 
to  buy  real  estate  for  taim.  The  conten- 
tion is  that  he  was  general  agent  for  him, 
with  authority  to  negotiate  loans  of  mon- 
ey; to  accept  securities,  and  mortgages 
therefor;  to  collect  rents,  disburse  ex- 
penses, and  collect  interests;  and  of  all  his 
dealings  and  transactions  to  render  an 
account  to  his  principal.  That,  in  the 
course  of  his  business,  as  such,  be  had  oo- 
cashm  to  resort  to  judicial  proceedings 
for  the  foreclosure  of  the  Jones  mortsage, 
and  took  title  in  bis  own  name,  attribut- 
ing the  price  to  the  estinction  of  the  mort- 
gage notes.  It  is  clear  that  Bouny  either 
owes  Sagory  the  net  amount  of  the  pro- 
ceeds of  sale,  or  holds  title  to  Sagory's 
property  in  his  name.  Under  the  authori- 
ty of  the  cases  cited,  it  is  manifest  that,  in 
a  suit  for  the  recovery  of  the  property 
from  the  widow  and  heirs  ol  Bouny,  parol 
proof  is  inadmissible.  Hence  any  declara- 
tions of  Charpentier  cannot  a&ect  the  title, 
made,  as  they  were,  after  Bouny's  death. 
Of  conrse,  any  admissions  of  Bouny, 
couched  in  a  writing  ol  any  kind, or  in  the 
accounts  he  rendered  to  his  principal  dur^ 
<ng  his  life-time,  must  be  given  full  effect 
as  to  his  widow  in  community  and  his 
heirs.  They  are  bound  to  take  title  earn 
onerp,— subject  to  all  its  burdens  and 
defects;  tbe  property  being,  presumably, 
an  asset  of  the  legal  community. 

Disregarding  all  of  Charpeutier's  ac- 
counts, and  all  parol  proof  of  transac- 
tions subsequent  to  Bouny's  death,  and 
there  is  no  proof  in  the  record  sufDcient  to 
sustain  the  plaintiff's  claim  of  title,  in  so 
far  as  the  heirs  of  Bouny  are  concerned. 
But  the  case  is  different  in  respect  to  tbe 
one-haU  intereet  claimed  by  Mrs.  Bouny. 
She  knew  that,  for  several  years  before 
her  husband's  death,  he  was  Sagory's 
agent,  and  was  acquainted  with  the  busi- 
ness relations  that  existed  Itetween  them. 
After  his  death,  she  knew  that  Charpen- 
tier had  taken  bis  place,  and  she  assented 
in  writing  to  his  continuation  of  her  hus- 
band's business,  for  a  consideration. 
When  an  inventory  was  taken  of  her  hus- 
band's property,  Mrs.  Bouny  appeared  be- 
fore tbe  notary,  and  Joined  in  the  act,  and 
made  this  declaration,  vis. :  "  Here  the 
■aJd  L.  £.  Kmlle  Bouny  declared  that,  al- 
though the  properties  thirdly  and  fourth- 
ly described  have  been  purchased  in  the 
name  and  by  the  late  Emile  Bouny,  the 
tmtb  is  that  said  properties  were  really 
purchased,— the  one  thirdly  described,  for 
aeconnt  of,  and  belongs  to,  Charles  Sa- 
goTji  and  tbeonefourtblydescribedfor ac- 


count of,  and  belongs  to,  Atbalie  Rasptler, 
— and  are  here  Inventoried  only  as  a 
memorandum."  In  her  answer  Mrs. 
Bonny  avers  that  this  declaration  was 
made  at  the  suggestion  of  Charpentier,  in 
whom  she  had  entire  confidence,  and  with- 
out ascertaining  what  the  Inventory  con- 
tained ;  that,  bad  she  known  that  her  hus- 
band left  no  counter-letter  relating  to 
said  property,  or  bad  she  been  advised 
that,  under  the  law,  title  to  real  property 
cannot  be  proved  by  parol  evidence,  sbs 
would  not  have  made  it.  The  notary 
who  prepared  and  executed  the  inventory 
says  Mrs.  Bonny  came  to  his  office  to  sign 
the  Inventory;  that  he  read  to  her  the 
part  quoted  above,  and  that  he  supposes 
she  understood  it;  thatshemade  no  objec- 
tion. It  is  in  testimony  that,  some  time 
afterwards,  Mrs.  Bouny  went  to  see  Mr. 
Sagory,  during  bis  illness,  and,  in  sub- 
stance, told  bim  that  she  knew  that  the 
property  belonged  to  him,  and  that  be 
need  not  won?  about  it.  This  parol  proof 
was  admissible  with  respect  to  the  ques- 
tion of  error,  but  is  InsutHcient  to  prove  it. 

On  the  whole,  our  conclusion  is  that 
plaintiff  has  made  her  claim  good  to  the 
undivided  one-half  interest  in  the  property 
claimed  by  Mrs.  Bouny  only,  and  to  that 
extent  Judgment  should  be  reduced,  and 
affirmed. 

It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  so  amend- 
ed as  to  recognize  and  maintain  plalntitTs 
title  to  the  one  undivided  one-half  interest 
in  the  property  claimed  by  Mrs.  Bonny, 
and  no  more,  and  that,  as  thus  amended, 
same  be  affirmed,  and  that  plaintiff  and 
appellee  be  taxed  with  costs  of  appeal. 

OM  APPLICATION  FOB  BEHSARINO. 

Brbaux,  J.  Verbal  declarations  of  tiie 
tutrix,  and  her  unauthorised  admissions, 
with  reference  to  title  to  immovable  prop- 
erty, cannot  affect  tbe  interests  of  her 
minor  children  as  owners  of  one  half, 
which  was inh<>rited  by  tbera  under  tbecon- 
dition  o(  things  existing  at  the  time  of  tiM 
death  of  their  father.  The  conrt  sees  no 
error  in  the  reasons  assigned  for  tbe  de- 
cree rendered.  Plaintiff  prays  in  the  ap- 
plication that  her  rights  be  reserved.  Oar 
decree  is  supplemented  by  reserving  the 
right  she  may  have.  If  any,  to  recover 
against  the  heirs  of  B.  Bouny  half  the  val- 
ue of  the  notes  described  in  her  petition  in 
tbls  case.  This  right  being  reserved,  re> 
hearing  is  refused. 

(42  La.  Ann.  G») 

▼.  Skllbbs  et  mL 


PoLLicH  et  al. 


(Supreme  Court  of  Zouteiono.    Hay  19, 18ML 
tiLs.  Ana.) 

Habtbb  axd  Bebvxitt  —  Neolioxnci  o*  Uiana 

— COMTBIBUTOKT  NSQLIOKf OS  —  ASSUXPTIOK  OV 
RiBK. 

1.  When  the  ^aintlfl  proves  that  tiie  defend- 
ant's ne^llgonoe  naa  caused  the  Injury,  the  de- 
fendant must  prove  that  the  plaintUt,  by  his  want 
of  care,  oontnbuted  to  the  oaoae  ol  tiM  ln]niy, 
and  that  he,  by  tbe  eocovlse  of  ac^naiyprndeooe, 
might  have  avoided  tbe  aoddeat  and  tbe  injury. 

3.  The  employer,  althoogfa  not  blameloBs,  can- 
not he  made  to  answer  for  all  accidents  wlthoot 
regard  to  the  care  the  employe  slioald  iiave  exar- 
oised.  1V>  leoover,  there  must  not  be  any  wilUal 
contributMy  oause  on  tiia  part  of  the  Injured. 
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8.  An  employe  should  not  voluntarily  aatpose 
hinueif  to  imminent  and  appazent  danger.  U  ha 
does,  and  soflers  injnry,  the  ttegligunoe  of  the  de- 
fendant will  not  excuse  his  imprudence  and  the 
eonaequence  of  his  rashness. 

4.  The  employe,   by  rwnalning  in  the  em- 
plojrer's  service  after  tne  disoorety  of  imminent 
ana  threatening  danger  Incident  to  Ilia  work,  is 
deemed  to  hare  assumed  the  risk. 
(Sl/UobiM  by  t/M  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Kino,  Jadee- 

H.  H.  Hall,  for  appellaiita.  Cbas.  8.  Sice, 
tor  appellees. 

Breaux,  J.  The  causes  of  the  fatal  ae- 
ddent,  whereby  three  men  lost  their  lives 
while  at  work  in  demolishing  the  Exposi- 
tion buildinKS  In  this  city,  are  fully  re- 
counted in  two  cases  decided  by  this  court. 
The  first  case,  that  of  Faren  v.  Hellers,  39 
La.  Ann.  1011,  S  South.  Rep.  863,  is  similar 
in  some  respects  to  the  case  at  bar.  John 
Faren,  whose  death  gave,  caune  for  this 
suit,  met  his  death  two  days  before  Casey 
and  Poilich  fell.  In  the  case  of  Faren,  the 
injury  was  occasioned  by  the  fall  of  a  pnr- 
Ilne,  which  slipped  from  its  support,  and 
precipitated  him  some  76  feet  to  the 
ground.  The  defect  was  not  patent.  It 
was  therefore  held  that  it  was  not  an  as- 
■nmed  risk  incident  to  the  service.  In  the 
case  of  Carey  v.  Sellers,  41  La.  Ann.  600,  6 
South.  Rep.  813,  the  injury  was  received  by 
the  falling  of  a  row  of  trusses  under  which 
be  was  working.  The  building  had  been 
stripped  to  the  danger  point;  the  purlines 
had  been  taken  down;  the  skeleton  of  the 
structure  remained.  In  this  case,  the  ac> 
cldent  was  occasioned  by  the  falling  of  the 
timbers  that  killed  Casey  at  the  same  time 
that  it  occasioned  the  death  of  Pollich. 
Tbestatuff  and  the  extent  of  defendant's 
fault  are  established.  Only  the  question 
of  contributory  negligence  Is  to  be  settled 
at  this  time.  Complete  statements  of  the 
facts  having  been  made  in  the  decisions 
reported.  It  only  remains  necesHary  to 
state  those  not  proven  in  those  cases. 

The  deceased  was  working  on  the  root 
of  the  building,  taking  down  the  trusses, 
on  the  18th  of  August,  1886.  Lynch,  bis 
employer,  who  had  contracted  with  the 
defendants  to  take  down  what  remained 
standing  of  the  main  building  and  the 
government  building.  In  the  prosecution 
of  his  work  had  advanced  a  derrick  to  the 
trusses,  and  bad  commenced  taking  down 
from  Magaalne  street  towards  St.  Charles 
street.  The  derrick  was  made  secure  by 
wire  guys.  Those  on  the  side  ofthe  build- 
ing were  placed  under  the  trusses.  They 
extended  from  near  the  top  of  the  derrick 
to  the  ground,  and  were  made  secure  be- 
low at  the  point  under  the  trusses  known 
to  t>e  nnsecurely  attached  to  the  building. 
A  row  of  trusses  fell.  One  of  them  tell 
upon  the  guys  which  held  the  derrick  in 
place.  They  had  been  so  weakened  by  the 
slipping  of  the  building  that  they  fell  of 
their  weight,  without  the  least  touch. 
The  span  nearest  to  the  derrick  was  at- 
tached and  swnng  to  it,  and  was  about  to 
be  lowered  to  the  ground.  "While  the  span 
or  truss  was  so  attached  and  swung  to 
the  derrick,  one  of  the  inside  trusses  sud- 
denly fell,  carrying  down  other  trusses. 
one  of  which  ffdl  ua  the  guys  which  held 


the  derrick  in  position,  and  carrying  down 
with  the  derrick  the  span  attached,  and 
which  was  about  to  be  lowered  to  the 
ground.  At  the  time  the  derrick  fell,  Pol- 
lich was  standing  on  the  truss  which  was 
swung  to  it.  The  fall  carried  him  down, 
and  was  the  occasion  of  his  death. 

The  dangerous  condition  of  the  building, 
and  the  danger  incident  to  the  work  of 
demolishing  it  at  that  particular  time,  are 
settled  questions.  It  only  remains  to  be 
ascertained  whether  the  fnll  of  the  trusses 
on  the  wire  guys,  and  the  consequent  fall 
of  the  derrick,  were  accidents  which  tlte  de- 
ceased by  ordinary  care  could  have  fore- 
seen, and  which  he  might  have  avoided. 
In  Carey's  Case  this  court  basdedded  that 
he  (Carey)  might)  by  the  exercise  of  ordi- 
nary care,  have  avoided  the  consequence 
of  defendant's  n^ligence,  and  that  he  by 
his  own  act  contributed  to  the  cause  of 
the  injury.  In  the  case  at  bar  the  danger 
was  more  imminent  and  apparent.  Casey 
was  below  at  work  when  the  trusses  fell 
upon  him.  Pollich  at  that  time  was  aluft 
In  a  position  which  at  once  suggests  im- 
minent peril.  There  was  fatality  In  the 
imprudence  of  trusting  his  weight  on  a 
derrick  secured  by  wire  guys,  placed  under 
insecure  trusses,  of  an  unsafe  building,  at 
an  elevation  of  76  feet  from  the  ground. 
After  the  first  fatal  accident,  which  had  re- 
sulted in  the  death  of  Faren,  two  of  the 
men  left  the  work.  They  refused  to  ex- 
pose themselves  longer  to  the  threatening 
danger.  It  had  been  discerned ;  the  men 
were  warned ;  Pollich  had  been  at  work 
about  three  weeks;  the  large  structure 
had  been  made  quite  unsafe  by  stripping  it. 
It  was  the  part  of  an  ordinary  prudent 
man  to  take  heedful  precaution  at  every 
step  of  the  work.  In  continuing,  he  as- 
sumed a  risk  of  which  he  waa  informed,  or 
of  which  he  would  have  been  informed, 
had  he  given  liimseif  the  concern  required 
by  ordinary  prudence.  He  must  have 
known  of  the  defect  and  danger.  It  la 
held  that  the  servant,  by  remaining  in  the 
master's  employment  after  discovering 
the  d^ect,  or  after  knowledge,  is  deemed 
to  have  assumed  the  risks  incident  to  the 
service,  and  to  have  waived  any  claim  tor 
damages  in  case  of  injury.  Whit.  Smith, 
Neg.  (note)  897.  The  causal  connection 
between  the  employer's  negligence  and  the 
injury  Is  broken  at  the  time  the  danger 
t>eieomes  so  plain  that  a  person  of  ordinary 
care  would  not  assume  the  risk  of  contln^ 
uing  to  work  at  the  place  ot  danger. 
Judgment  affirmed. 

"~"^  (42  La.  Ann.  M6) 

RiGos  et  at.  V.  BBL.L.  et  a/. 

(Supreme  Court  of  LmiitUvna.    Vaj  19, 1880. 
«jf  La.  Ann.) 

IWJUaOTlOlC— DlSSOUmOM— DAJtAflM. 

Nothing  tat  sctnal  damages  will  he  al- 
lowed beoanse  of  the  issuance  of  an  injunction, 
subsequently  dissolved,  when  it  Is  apparent  that 
the  puty  obtaining  it  had  plausible  nghte  thXMt 
ened  with  invasion,  and  acted  in  good  faith,  nndes 
advice  of  able  and  experienced  counsel,  and  with- 
out malice  or  intent  to  haraaa,  tat  solely  in  tlia 
vindication  ef  the  some. 

(Si/Uobtu  b]/  til*  CiAMirt.) 

Appeal  from  dvll  diatrlet  court,  parlak 
ot  Orleans;  Mombob,  Judge. 
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B,  K.  Milter,  lor  appellants.  S.  L.  Gil- 
wore  and  Jas.  D.  UUl,  for  appellees. 

Bbrmudez,  O.  J.  This  is  a  suit  in  dam- 
ages. The  fundamental  allegations  are 
that  Mrs.  Bell,  maliciously  instigated  by 
Mr.  A.  Hill,  had  issued  against  the  plain- 
tiffs an  injunction  which  was  subsequent- 
ly dissolved,  and  that  by  reason  thereof 
they  have  sustained  injuries  which,  item- 
ized, aggregated  $7,000.  The  answer  of 
Mrs.  Bell  admits  the  institution  of  the  suit 
In  which  the  writ  Issued,  but  denies  that 
the  plaintiffs  have  sustained  any  damage, 
and  charges  that,  in  consequence  of  the 
acts  of  plaintlBs,  she  is  entitled  to  indem- 
nity, which  she  reserves  the  right  hereaft- 
er to  claim.  Hill  denies  the  charges 
against  him,  averring  his  absence  abroeid 
when  the  suit  was  brought,  and  pleads 
the  prescription  of  one  year.  From  a 
Jndgment  condemning  Mrs.  Bell  to  pay 
f825,  and  exonerating  Hill,  the  plaintiffs 
appeal. 

It  appears  thatMrs.  Bell,  who  is  the  usa- 
fructuary  of  certain  property  which  she 
occupies, in  this  city, brought  suit, coupled 
with  an  injunction,  to  prevent  Riggs  & 
Bros.,  who  are  cistern  makers,  from  using 
certain  wooden  or  frame  structures,  and 
putting  up  an  engine  and  boiler,  on  a  lot 
belonging  to  them  and  adjoining  hers. 
She  allegied  that  the  buildings  had  been 
constructed  within  the  fire  limits,  con- 
trary to  municipal  regulations  and  pro- 
hibitions, and  that  the  putting  up  of  the 
steam  engine  and  boiler,  though  author- 
ized by  the  city  council,  would  be  in  vio- 
lation of  her  right  to  the  secure  and  peace- 
able possession  and  enjoyment  of  said 
property;  that  on  said  premises  there  are 
at  all  times  large  quantities  of  seasoned 
cypress  and  pine  lumber,  heaps  of  shav- 
ing:s,  highly  inflammable  in  their  nature, 
and  that  the  erection  of  a  steam  engine, 
etc.,  upon  said  premises,  or  in  said  frame 
building,  and  in  the  midst  of  said  lumber 
and  shavings,  will  place  the  property  and 
the  lives  of  herself,  children,  and  servants 
in  constant  and  imminent  danger  of  fire; 
that  the  noise,  smoke,  and  escaping  steam 
therefrom  will  injure  the  property,  and  her 
family's  health  and  comfort,  and  a  per- 
manent nuisance  be  thereby  established. 
She  prayed  for  a  provisional  injunction, 
asking  that,  after  due  proceedings,  it  be 
perpetuated.  The  injunction  sought  is- 
sued. It  remained  in  force  for  some  time, 
until,  by  the  failure  of  Mrs.  Bell  to  furnish 
an  additional  bond,  it  ceased  to  be  opera- 
tive. When  the  case  was  tried  on  its  mer- 
its, there  was  judgment  dissolving  the  in- 
junction, which  on  appeal  was  affirmed. 
88  L.a.  Ann.  555. 

An  examination  of  the  record  satisfies 
us  that  Mrs.  Bell  acted  in  good  faith  under 
the  advice  of  ableand  experienced  counsel, 
in  the  vindication  of  what  she  plausibly 
conceived  to  be  her  rights,  which  were  kin- 
dred to  similar  ones,  which  had  been  to 
some  extent  previously  recognized,  in  a 
somewhat  analogous  case,  which  may 
have  been  construed  as  authorizing  her 
complaint,  and  the  relief  Judicially  sought. 
Blanc  V.  Murray,  36  La.  Ann.  162.  But,  the 
injunction  having  been  dissolved,  she  re- 
mains under  the  obligation  of  repairing 


the  actual  damages  which  It  has  undoubt- 
edly occasioned.  The  suit  does  not  belong 
to  that  category  of  cases  in  which  a  plain- 
tiff whose  injunction  is  dissolved  may  be 
either  exonerated  from  all  indemnification, 
or  condemned  to  constructive  or  exempla- 
ry damages.  The  district  judge  has  pa- 
tiently heard  all  the  testimony  adduced, 
and,  in  an  elaborate  opinion,  impressed 
with  a  strong  desire  to  do  justice,  has  as- 
signed satisfactory  reasons  to  allow  $3^ 
only  as  damages. 

As  regards  the  liability  sought  to  be 
affixed  on  Mr.  Hill,  we  find  that  there  is 
nothing  to  show  that  he  advised,  suggest- 
ed, instigated,  or  fomented  the  injunction 
suit,  and  that  the  charge  of  malice  against 
him  is  entirely  gratuitous.  The  district 
Judge  came  to  the  same  conclusion. 

The  sum  allowed  covers  attorney's  fees, 
the  cost  of  a  temporary  building,  tiie  rent 
of  certain  premises,  and  the  hauling  of 
machinery.  The  district  Judge  has  as- 
signed sufficient  reasons  to  reject  the  two 
Items  for  f  3,520  and  f  2,990  for  loss  of  time, 
profit,  business,  etc.,  set  up  by  the  plain- 
tiffs. It  would  serve  no  useful  purpose, 
and  be  of  no  general  interest,  to  Justify 
further  his  conclusions  in  this  opinion. 

It  is  ordered  and  decreed  that  the  Judg- 
ment appealed  from  be  affirmed,  the  ap. 
pellants  to  pay  costs  of  appeal. 


(41  La.  Ann.  6»n 
Succession  of  Oaimes. 

(Supreme  Count  of  Lovigia/iui.    May  19, 1890. 
4a  La.  Ann.) 

TuToaa— Appointmbnt— NoN-RE8iDBsrT8  — Animr- 

ISTS1.TI0N. 

1.  A  district  oonrt  haying  probate  Jorlsdic- 
tion  has  authority  to  appoint  a  non-resident  motiier 
tutrix  of  her  minor  son,  domiciled  out  of  the 
state,  where  she  lias  not  forfeited  her  right  to  the 
natural  tutorship  by  marrying  again,  and  where 
the  minor  has  interest  in  the  state  to  assert  or  de- 
fend. 

3.  This  appointment  confers  upon  her  the  care 
of  the  person  and  the  administration  of  the  property 
of  the  minor  hore,  and  makes  her  amenable  to  the 
court  making  the  appointment  in  aprooeedlner  by 
the  minor  for  his  full  emancipation,  to  berelievea 
from  all  disability,  etc. 

8.  The  judgment  emancipating  snoh  minor 
is  valid,  and  clothes  him  with  the  riglit  of  beiiw 
appointed,  on  a  proper  showing  of  capacity  and 
solidity,  administrator  of  a  succession  in  which 
he  is  a  Deneficiary  heir  present. 

4.  The  court,  in  contests  for  the  administra- 
tion of  successions,  is  not  bound  unnecessarily  to 
appoint  two  administrators  to  settle  the  eatate, 
even  where  tbey  have  equal  claims. 

6.  The  exercise  by  the  district  judge  of  the 
discretion  with  which  the  law  vests  him  will  not 
be  disturbed,  unless  manifestly  wrong. 
(iS]/iiahu«  b]/  Uie  Court.) 

Appeal  from  civil  district  court,  partsb 
of  Orleans ;  Kino,  Judge. 

E.  H.  McCaleb  and  White  &  Saaaders, 
for  appellant.  A.  GoldtbwaJte,  Semmes  A 
Legendre,  Bayne,  Denegre  A  Bayne,  Oaa. 
A.  Breaux,  CbarleB  CarroU,  and  T.  B.  Lee, 
for  appellee. 

Bbrmcdbz,  C.  J.  This  Is  a  contest  tor 
the  administration  of  this  succession.  It 
arises  between  twoguardians,des(>endlnK, 
the  one  from  a  daughter,  the  other  from  a 
son,  of  the  deceased,  who  died  unmarried. 
The  application  of  Christmas  la  opposed 
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by  Whitney,  wbo  claims  a  prderence.  The 
sacceeslon  assets  are  represented  as  being 
quite  large,  consisting  in  a  claim  against 
ttie  city  of  New  Orleans.  Alter  bearing, 
the  district  judge  has  appointed  Whitney, 
and  Christmas  has  appealed.  The  conten- 
tion is  that  Whitney  cannot  and  must  not 
be  appointed,  because  he  Is  a  minor.  The 
charge  is  that  the  decree  of  full  emancipa* 
tion  by  which  he  claims  to  have  been  re- 
lieved from  all  the  disabilities  which  at- 
tach to'  minors  is  an  absolute  nullity,  be- 
cause the  court  which  rendered  it  had  no 
Jurisdiction  r&tione  personarum.  Proof 
was  offered  to  show  that  Mrs.  Whitney 
and  her  son  were  non-residents  of  the 
state,  bnt  It  was  objected  toontheground 
of  absence  of  any  issue  involving  the  valid- 
ity of  the  Judgment  of  emancipation, 
which  could  not  be  attacked  collater- 
ally. The  court  overruled  the  objection 
as  going  to  the  effect,,  and  not  to  the  ad- 
missibility. A  bill  was  reserved,  and  is 
Insisted  upon.  The  district  Judge,  how- 
ever, attached  no  weight  to  the  proof  thus 
administered. 

On  its  face  the  emancipation  proceeding 
Is  regular.  It  Is  a  suit  which  began  by  a 
partition,  to  which  a  formal  answer  con- 
senting to  the  prayer  was  filed,  resulting 
in  a  Judgment  for  the  applicant.  There 
was  a  plaintiff  and  a  defendant.  The 
plaintiff  was  a  minor  approaching  the  age 
of  majority,  and  the  defendant  was  his 
mother,  a  widow  of  mature  years.  There 
is  no  charge,  and  nothing  to  prove,  that 
the  court  was  imposed  upon.  The  objec- 
tion Is  not  that  the  court  bad  no  Jurisdic- 
tion ratione  wateiife,  for  it  surely  could 
render  valid  emancipation  Judgments,  un- 
der the  laws  of  this  state,  in  proper  cases ; 
bnt  it  is  that  theconrt  had  no  jurisdiction 
ratione  personarum  of  the  plaintiff  and  of 
the  defendant  in  the  case. 

The  fact  that  Mrs.  Whitney  was  ap- 
pointed by  the  civil  district  court  for  the 
parish  of  Orleans  tutrix  of  her  son,  the  op- 
ponent here,  is  not  denied.  The  record 
shows  that,  together  with  James  Y. 
Christmas,  the  father  and  tutor  of  the  ap> 
pUcant,  she  was  appointed  with  him  to 
administer  the  succession  of  Mrs.  Gaines, 
which  had  been  opened  before  that  court, 
and  that  she  has  with  him  acted  in  that 
capacity.  It  might  be  answered  that  this 
appointment  cannot  be  attacked  collater- 
ally, even  before  the  court  which  made  the 
appointment,  (Succession  of  Keller,  39  La. 
Ann.  682,  2  South.  R^.  653,  and  cases  re- 
ferred to,  adding  Succession  of  Gorrisson, 
15  La.  Ann.  28,  and  Succession  of  Hawkins, 
35  La.  Ann.  591.)  but  it  is  preferable  that 
the  question  of  the  validity  of  the  same  be 
not  thus  shut  out,  and  that  it  be  inquired 
Into ;  for,  if  it  be  true  that  the  court  could 
not  make  the  appointment,  the  emanciptt- 
tioh  proceeding  against  one  who  had  no 
capacity  tu  stand  in  court  necessarily 
would  be  an  absolute  nullity,  and  the 
Judgment  rendered  would  lapse  and  be  of 
no  avail. 

In  order  to  Justify  the  appointment  of  a 
tutor  or  tutrix,  it  is  not  an  indispensable 
legal  prerequisite  that  the  person  ap- 
pointed, when  such  person  is  the  father  or 
mother  of  the  child,  be  domiciled  in  the 
state.    The  appointment,  recognition,  or 


compensation  of  tutors  must  be  made,  as 
a  rule,  by  the  Judge  of  the  minor's  domicile, 
if  he  has  any  In  the  state ;  but,  if  he  has 
none  in  the  state,  it  may  be  made  by  the 
Judge  of  the  parish  where  the  principal  es- 
tate of  the  minor  is  situated.  Kev.  Civil 
Code,  art.  307.  If  the  father  and  mother 
of  the  minor  reside  out  of  the  state,  and 
are  not  represented  in  it,  and  the  minor  be 
also  absent,  he  may  be  provided  with  a 
tutor  by  the  Judge  of  the  place  where  he 
has  Interests  to  assert  or  defend.  Code 
Prac.  art.. 946.  Such  an  appointment  can- 
not, however,  take  place  where  the  tutor, 
though  a  non-resident,  is  present  in  the 
state.  Succession  of  Lewis,  10  La.  Ann, 
791.  If  the  father  claim  the  tutorship,  the 
Judge  shall  confer  it  on  him.  Code  Prac. 
art.  949.  If  the  father  be  dead,  and  the 
mother  claim  the  tutorship,  tbejudgeshall 
confer  it  on  her,  if  she  has  not  entered  into 
a  second  marrlag^.  Id.  art.  9.50.  In  the 
Matter  of  the  Minors  Dobb,  the  right  of 
a  grandfather,  who  was  a  non-resident, 
to  be  appointed  legal  tutor,  the  father  and 
mother  being  both  dead,  was  contested. 
His  appointment,  after  being  made,  was 
rescinded ;  a  residentmaternal  uncle,  claim- 
ing its  nullity  and  a  preference,  being  sub- 
stitnted;  but,  after  hearing,  it  was  held 
that  the  grandfather,  although  a  non-res- 
ident, should  be  appointed  in  preference 
to  all  others,  and  he  was  reinstated.  In 
the  case  of  Hoggatt  v.  Morancy,  10  La. 
Ann.  170,  the  mother,  who  was  a  resident 
of  another  state,  was  permitted  to  qualify 
and  act  as  tutrix  of  her  children  in  this 
state.  In  the  more  recent  case  of  Succes- 
sion of  Foley,  84  La.  Ann.  129,  this  court 
held  that  a  non-resident  mother  could  not 
be  appointed  tutrix,  not  because  of  her 
non-residence,  but  because  she  had  mar- 
ried again,  and  the  law  did  not  authorize 
the  appointment  of  a  non-resident  dative 
tutor,  which  she  would  have  been,  if  ap- 
pointed, notwithstanding  the  marriage. 
In  Succession  ofLewis,  a  non-resident  test- 
amentary tutor,  appointed  abroad,  was 
recognized  and  allowed  to  act  In  this  state. 
10  La.  Ann.  789. 

Considering  that  the  minor  had  large  In-, 
terests  in  New  Orleans,  where  the  succes- 
sion of  Mrs.  Gaines  had  been  opened ;  that 
his  unmarried  mother  was  present  petition- 
ing for  her  confirmation  as  his  tutrix  by 
nature;  that  the  law  authorized  her  ap- 
pointment, although  she  was  a  non-resi- 
dent,— it  follows  that  the  attack  on  its 
validity  cannot  avail.  As  such  tutrix,  she 
was  suable  before  the  court  which  had  ap- 
pointed her,  to  answer  the  petition  for 
emancipation.  Rev.  Civil  Code,  art.  385. 
The  judgment  of  emancipation  remaining 
unaffected,  the  applicant  and  the  opponent 
stand  on  the  same  footing.  The  opponent, 
being  considered  as  of  full  age,  has  a  qual- 
ification for  appointment.  Succession  of 
Lyne,  12  La.  Ann.  155;  Proctor  v.  Hebert, 
36  La.  Ann.  251. 

The  question  next  to  be  decided  is 
whether  the  applicant  or  the  opponent  or 
both  shall  be  appointed.  Article  1043,  Rev. 
Civil  Code,  provides  that,  if  there  be  two 
or  more  ben^ciary  heirs  of  age,  and  pres- 
ent in  the  state,  the  Judge  shall  select  one 
or  two,  whom  he  shall  consider  the  most 
solid,  for  the  administration.    It  is  the 
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settled  Jaiispniaence  olthis  court  that  tbe 
judge  is  not  bound  to  appoint  two  adraJn- 
Istrators,  even  with  equal  claims,  (Succes- 
sion of  Martin.  13  La.  4nn.  557;)  and  that, 
where  two  beneficiary  neirs  are  contest- 
ants, a  large  discretion  Is  left  to  tbe  Judge 
In  tbe  choice  to  he  made,  which  will  not  be 
disturbed,  unless  manifestly  wrong,  (Suc- 
cession of  Chaler,  39  La.  Ann.  808, 1  South. 
Rep.  820.) 

Tbe  record  shows  that  the  malnaSBets 
of  the  succession  consists  in  the  claim 
against  the  city  of  New  Orleans,  appar- 
ently recognized  by  the  Onlted  States  su- 
preme court  and  eventually  good,  which 
was  appraised  at  f650,000,  and  that  the 
opponent  Whitney,  who  was  appointed  by 
the  district  conrt,  has  furnished  a  bond 
with  solvent  sureties  for  f!S60,0()0,  to  se- 
cure the  faithfulness  of  his  administration. 
Tbetwo  aspirants  are  present  in  this  city, 
(Succession  of  Penney,  10  La.  Ann.  290.) 
and  are  shown  to  be  int'  lllgent,  correct, 
and  efflclent.  Christmas  Is  a  few  years 
older  than  Whitney,  who  will  soon  be  21. 

It  does  not  appear  that  either  has  a 
Bpecial  or  greater  experience  in  the  admin- 
istration of  the  property  of  others  or  of 
their  own.  So  far,fortune  hasnotfavored 
them,  except  In  the  prpsent  case,  in  which 
they  are  called  to  an  inheritance.  They 
are  both  represented  by  able  counsel,  who 
would  not  fall  surely  to  advise  and  direct 
them  properly  as  to  the  management  of 
the  business  of  the  succession.  Whitney 
has,  however,  shown  that  his  appoint- 
ment is  derived  by  the  distributees  and 
creditors  of  this  estate,  and  that  he  is  able 
to  furnish  a  large  bond,  with  unassailable 
sureties,  therein.  The  fact  Is  that  he  has 
apparently  furnished  such  bond. 

The  books  do  not  show,  that  we  have 
been  able  to  And,  that  two  administrators 
have  ever  been  appointed  to  manage  a  buc- 
cession  like  this.  The  tendency  has  been 
to  appoint  only  one.  At  one  time,  two 
creditors  could  be  appointed  to  a  vacant 
succession;  but  the  legislature  of  1854  de- 
termined that  one  only  should  be  appoint- 
ed, finally  Intrnsting  the  settlement  of  va- 
cant estates  to  one  public  administrator, 
even  in  the  parish  of  Orleans.  There  may 
be  cases,  however,  in  which  two  adminis- 
trators should  be  appointed,  as  where  a 
man  dies  leaving  a  large  estate  consisting 
of  plantations,  factories,  stores,  urban 
property,  or  other  species  demanding  the 
special  attention  and  separate  superin- 
tendence of  morethan  onemanager.  inthe 
present  instance  the  only  asset  consisted 
of  a  claim,  which,  however  ]ndlcially  rec- 
ognized, has  not  been  as  yet  liquidated, 
and  may  not  be  reduced  to  cash  for  some 
time  to  come.  Where  this  event  happens, 
the  only  thing  to  be  done  will  be  to  dis- 
tribute the  amount  among  the  parties  en- 
titled to  share  in  the  same.  If  there  be  lit- 
igation on  tbe  subject,  it  will  be  a  matter 
concerning  rather  the  attorneys  than  the 
administrator.  To  maintain  that  Whit- 
ney is  not  entitled  to  the  appointment 
would  be  to  recognize  that  Christmas  has 
betterrights  to  it,  and  to  reverse  the  Judg- 
ment of  the  district  judge,  who  is  vested 
with  primary  discretion  over  the  matter, 
and  who,  after  hearing  the  witnesses  and 
evidence,  has  reached  the  conclusion  that. 


all  things  eqnal,  Whitneyls  the  more  solid. 

An  examination  of  the  transcript  au- 
thorises this  conclusion,  and  satisfies  us 
that  the  district  Judge  has  not  misused 
thedlsc re tion  with  which  thelaw  primarily 
clothes  him,  and  that  the  circumstances 
of  this  succession  do  not  require  the  ap- 
pointment of  an  additional  administrator, 
whose  adjunction  might,  in  cases  of  dis- 
agreement, engender  trouble,  and  compli- 
cate and  entangle  the  settlement  in  dilTer- 
ent  manners. 

Judgment  affirmed. 


<«  I*.  Ann.  SMI 

Pktbbs  et  al.  v.  Pacific  Ouano  Co.  et  at., 
(TaoBNDTKB  et  a/.,  Intervenors.) 

(Supretne  Court  of  LmOsUina.    1liB.j  19,  1890. 
42  La.  Ann.) 

Atiobnbts— Peihoipai.  and  Aokkf— Flbdob— 
Discbaboe. 

1.  Attorneys,  Investing  moneys  intrusted  to 
them  as  trustees,  and  receiving  a  note  payable  to 
their  own  order  as  attorneys,  may  sue  thereon  in 
their  own  names  as  attorneys,  although  one  of  the 
parties  whose  funds  were  so  invested  may  have 
been  a  foreigrn  sucoeesion. 

2.  A  corporation  which  employs  a  firm,  a 
member  of  wnioh  holds  a  controUing  share  of  Its 
stock,  and  of  which  the  leading  member  is  lis 
own  president,  as  its  commercial  and  selling 
agent,  making  advances  on  and  receiving,  under 
contract,  its  entire  product,  witii  power  to  oon- 
trol,  sell,  pledge,  and  dispose  of  ttie  same  -ind  its 
proceeds,  is  bound  by  the  dealings  of  such  firm 
with  regard  to  such  inoduot. 

i.  A  pledge  is  not  impaired  when  the  posses- 
sion of  the  thing  has  been  passed  to  the  pledgee, 
and  has  not  been  parted  with  except  to  a  third 
person  agreed  on  by  the  parties. 

4.  Where  such  person  has  remitted  a  sum 
sniBctent  to  discharge  the  pledge  of  the  common 
agent  of  two  concurrent  pledgees,  the  receipt  by 
such  agent  would,ordinaruy,  ms<diarge  the  pledge; 
hut  when  pledgeor  himself  Intervenes,  and  by  false 
representations  induces  the  agent  to  believe  that 
one  or  the  pledgees  has  consented  to  waive  payment 
out  of  the  remittance,  and  to  extend  his  loan,  and 
the  agent  diverts  part  of  tbe  fund  to  payment  of 
another  debt  of  tbe  pledgeor,  such  a  transaction 
operates  only  a  partial  payment  and  discharge  of 
the  debt  and  pledge,  and  leaves  them  in  full  force 
for  the  balance  due. 
{SyUabut  by  the  Cottrt.) 

John  M.  Baldwin,  for  appellant.  B.  H. 
Hall,  for  appellee. 

Fenner,  J.  The  facts  of  this  case  are 
undisputed.  The  Pacific  Guano  Company 
was  a  joint-stock  company,  engaged  in 
the  manufacture  of  guano.  A  majority  of 
its  stock  was  owned  and  controlled  by  the 
commercial  firm  of  Glldden  &  Curtis,  and 
John  M.  Olidden,  the  senior  member  of 
that  firm,  was  also  president  of  the  com- 
pany. The  firm  acted  as  tbe  commercial 
agents  of  the  company  under  a  contract 
between  the  two,  by  which  all  tbe  product 
of  the  company  was  consigned  to  the  firm, 
which  made  advances  thereon,  and  had 
foil  authority  to  sell,  pledge,  and  dispose 
of  the  same.  The  evidence  makes  It  clear 
that  tbe  firm  was  Invested  with  all  the 
powers  of  ownership  over  the  product, 
and  Its  dealings  therewith  were  binding 
on  the  company  so  far  as  Its  rigbts  In  the 
product  were  concerned.  These  powers 
embraced  the  right  to  pledge  the  pr')diict 
for  advances  made  to  the  firm.  This  is 
not  disputed  with  any  seriousness  even  in 
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an(ument.  The  Arm,  In  Janaary,  1880, 
shipped  aboDt  1,000  tons  of  this  guano  by 
the  schooner  Henry  Sonther,  consigned  to 
W.  P.  RlcbardsoD,  at  New  Orleans,  under 
some  arrangement  with  the  latter  that  he 
was  to  remit  to  the  firm  f  10,000  against 
the  cargo.  While  the  cargo  was  ea  route, 
the  Arm,  In  Boston,  borrowed  flO,000, 
vie,  $6,000  from  W.  T.  Glidden,  and  $6,000 
from  Thomdylce  &  Clark,  attorneys,  (or 
which  it  executed  separate  notes  to  each 
of  the  lenders,  and  to  secure  the  same  It 
pledged  the  bill  of  lading  of  the  cargo  by 
delivering  the  same  to  W.  T.  Glidden,  who 
received  and  held  It  (or  the  benefit  of  both 
lenders.  An  arrangement  was  then  en- 
tered into  between  W.  T.  Glidden  and  the 
firm  of  Ulidden  &  Curtis  by  which  the  lat- 
ter gave  to  the  former  a  letter  addressed 
to  W.  P.  Richardson,  the  consignee,  In- 
forming him  that  he  borrowed  this  money 
on  the  bill  of  lading;  that  W.  T.  Glidden 
would  forward  the  bill  with  the  letter; 
and  instructing  Richardson,  on  receipt  of 
same,  to  remit  to  W.  T.  Glidden  "the 
$10,000  yon  propose  to  send  against  this 
cargo. "  W.  T.  Glidden  thereupon  wrote 
to  Richardson,  Inclosing  the  bill  of  lading 
and  the  above  letter,  and  requesting  bim 
to  send  the  $10,000  as  directed.  Richard- 
son, on  receipt  of  these  documents,  bor- 
rowed $10,000  on  pledge  of  the  bill  of  lad- 
ing, from  the  New  Orleans  National  Bank, 
and  remitted  the  sum  to  W.  T.  Glidden. 
The  remittance  was  duly  received  by  W. 
T.  Glidden,  but  before  he  bad  seen  or  set- 
tled with  Thomdyke  &  Clark,  John  M. 
Glidden  called  upon  him  and  told  him  that 
his  firm  had  made  arrangements  with 
Thomdyke  &  Clark  to  wait  on  their 
loan,  and  inatructing  W.  T.  Glidden  to  ap- 
ply the  whole  $10,000  to  the  pnyment,  first, 
of  his  own  advance  on  the  cargo,  and  the 
remaining  $5,000  tn  taking  up  a  prior  note 
of  the  firm  held  by  him.  The  relations 
between  the  parties  were  very  Intimate. 
W.  T.  Glidden  was  the  father  of  John  M., 
and  Thomdyke  was  the  legal  adviser  of 
W.  T.  Glidden.  Trusting  In  John  M.'s  as- 
surance of  the  consent  thereto  of  Thom- 
dyke &  Clark,  W.  T.  Glidden  applied  the 
$10,000  as  directed,  and  surrendered  both 
the  notes  held  by  him.  Thomdyke  ft 
Clark  never  gave  anch  consent,  and  no 
part  of  their  ^uans  has  ever  been  repaid. 

The  controversy  in  this  case  Is  excluslvo- 
ly  between  Thomdyke  ft  Clark  and  the 
Pacific  Guano  Company.  The  New  Or- 
leans National  Bank  has  been  paid  out  of 
the  proceeds  of  sale  of  the  cargo,  and  no 
other  creditor  Is  before  us.  There  is  held 
In  the  hands  of  the  court  a  portion  of  the 
said  proceeds  of  sufilclent  amount,  which 
Thomdyke  ft  Clark  claim,  by  virtue  of 
their  rights  as  pledgees,  should  be  applied 
to  their  debt,  while  the  Pacific  Guano 
Company  denies  that  claim,  and  asserts 
the  right  to  hold  proceeds  free  therefrom. 
On  the  merits  the  contentions  of  the  Pa- 
cific Guano  Company  are  threefold:  Pint, 
that  Glidden  ft  Curtis  had  no  authority 
to  make  the  pledge;  second,  that  the 
pledge  of  Thomdyke  ft  Clark  has  been 
lost,  because  they  had  parted  with  posses- 
sion of  the  thing  pledged ;  third,  that  the 
pledge  has  been  extinguished  by  payment. 

The  first  contention  is   not  seriously 


urged,  and  is  clearly  overthrown  by  the 
evidence.  The  second  is  based  on  article 
S162,  Rev.  Civil  Code,  which  declares  that 
the  pledge  is  destroyed  unless  the  thing 
"has  been  actually  put  and  remained  in 
the  possession  of  the  creditor,  or  of  a  third 
person  agreed  on  by  the  parties. "  It  seems 
to  us  perfectly  clear  that  when  the  bill  of 
lading  was  delivered  to  W.  T.  Glidden,  as 
the  common  agent  of  himself  and  ot 
Thomdyke  ft  Clark,  it  operated  a  pnt- 
ting  in  possession  of  both  creditors.  When 
the  bill  of  lading  was  remitted  to  W.  P. 
Richardson,  the  correspondence  clearly 
shows  that  the  thing  pledged  was  passed 
Into  his  possession  as  a  "third  person 
agreed  on  by  both  parties. "  When  Rich- 
ardson pledged  the  bill  of  lading  to  the 
New  Orleans  National  Bank,  he  no  doubt 
so  used  the  powers  confided  In  him  as  to 
give  the  bank  a  right  superior  to  that  of 
the  original  pledgees,  but  the  possession 
of  the  bunk  was  still  the  possession  ot  Rich- 
ardson, and  did  not  divest  any  rights  at- 
taching to  the  thing  in  his  hands  except 
so  far  as  to  subordinate  them  to  the 
bank's  rights.  W^hen  the  bank  was  paid, 
the  possession  of  Richardson  was  rein- 
stated with  all  accompanying  rights  and 
liens.  These  propositions  seem  to  us  too 
self-evident  to  require  further  argument 
or  Illustration. 

The  third  contention  Is  that,  when  the 
$10,000  was  remitted  to  and  received  by 
W.  T.  Glidden,  that  operated  an  immediate 
discharge  of  the  pledge.  There  can  be  no 
doubt  that  Glidden  had  authority  to  re- 
ceive payment  and  to  release  the  pledge. 
Had  he.  of  his  own  motion,  diverted  the 
funds.  Thomdyke  ft  Clark  would,  nev- 
ertheless, have  been  bound  by  such  dis- 
charge, and  would  have  had  no  recourse 
Against  any  one  except  W.  T.  Glidden; 
but  when  the  pledgeor  himself  steps  In, 
and,  by  false  representations,  induces  the 
common  agent  of  the  pledgees  to  believe 
that  one  of  the  latter  has  agreed  to  ex- 
tend his  loan,  and  thus  secures  a  diversion 
of  part  of  the  fund,  a  very  different  ques- 
tion is  presented.  Suppose  W.  T.  Glid- 
den bad  been  the  sole  pledgee  for  the 
whole  $10,000.  and  Ulidden  ft  Curtis  had 

Proposed  to  him  to  credit  only  $5,000  on 
is  pledge,  and  to  extend  his  loan  for  the 
balance,  would  that  have  extinguished 
the  pledge  for  the  amount  of  the  loan  so 
extended?  Clearly  that  would  have  been 
simply  a  partial  payment,  which  would 
have  extinguished  the  loan  and  pledge 
pro  tanto.  Such,  we  think,  was  precise- 
ly the  effect  of  the  transaction  between 
Glidden  ft  Curtis  and  W.  T.  Glidden  in 
so  far  as  Thomdyke  ft  Clark  were  con- 
cerned. It  simply  operated  a  partial  dis- 
charge of  the  debt  and  pledge,  and  left  it 
in  full  force  for  the  balance.  John  M.  Glid- 
den himself  says,  in  effect,  that  such  was 
the  intention,  saying  that "  a  further  re- 
mittance was  expected  for  the  purpose  ot 
repaying  the  loan  of  Mr.  Thomdyke." 
Counsel  for  the  guano  company  insists 
very  strenuously  upon  the  difference  in 
personality  between  the  company  and  the 
firm  of  Glidden  ft  Curtis ;  but  we  do  not 
think  this  difference  has  any  weight  in 
this  case.  The  evidence  makes  it  very 
clear  that  the  firm  was  vested  wttb  aU 
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the  powers  of  the  owner  over  this  carso 
and  Its  proceeds,  Including  the  power  to 
•ell,  to  pledge,  to  receive,  and  dispose  of 
the  proceeds.  II  the  910,000  had  been  de- 
voted to  the  payment  of  the  entire  pledge, 
the  firm  might  have  executed  a  new 
pledge  for  the  other  debt  due  to  W.  T. 
Glidden,  which  would  have  bound  the 
proceeds  of  the  cargo,  and  have  left  the 
company  in  the  same  position  practi- 
cally which  it  now  occupies.  The  pledgees 
bad  no  dealing  and  no  concern  with  the 
guano  company,  but  dealt  and  were  enti- 
tled to  deal  safely  with  the  firm  of  Glid- 
den &  Curtis;  and  the  action  of  the  latter, 
In  so  far  as  it  affected  this  property,  was 
the  entire  equlralent  of  the  action  of  the 
company. 

It  only  remains  to  refer  to  an  exception 
Interposed  by  the  defendants.  It  appears 
that  in  making  this  loan  Thomdyke  &. 
Clark  intended  It  as  an  InTestnient  of 
certain  funds  held  by  them  in  a  fiduciary 
capacity,  part  of  which  belonged  to  the 
estate  of  W.  H.  Gardner,  In  Boston.  The 
transaction,  however,  was  made  in  tlieir 
own  names,  as  attorneys,  and  the  note 
taken  was  payable  to  their  order.  Of 
course,  they  had  the  right  to  sue  on  this 
note,  here  or  elsewhere,  in  their  own 
names,  and  they  have  done  so;  but,  no 
doubt  out  of  abundant  caution,  and  In  or- 
der that  their  action  as  trustees  might 
appear  of  record,  they  made  the  quite  un- 
necessary statement  that  the  loan  was  of 
funds  held  by  them  as  trustees  of  one 
Charles  Foster  and  of  the  estate  of  W.  H. 
Gardner.  On  these  allegations  defendants 
base  an  exception,  to  the  effect  that  a  for- 
eign succession  has  no  capacity  to  stand 
in  Judgment  in  this  state  unless  represent- 
ed by  an  administrator  or  executor  ap- 
pointed or  recognized  by  a  Louisiana 
court.  We  think  that,  as  the  loan  was 
made  by  them  as  attorneys,  and  the  note 
given  to  them  as  such,  they  have  full  pow- 
er to  sue  on  it  in  that  capacity,  regardless 
of  the  principals  whom  they  represent, 
which  is  no  concern  of  defendant.  The 
Judge  a  qno  ruled  on  all  points  In  accord- 
ance with  the  above  views.  Judgment 
affirmed. 

(42  La.  Ann.  686) 

Dandie  v.  Southbbn  PAa  R.  Co. 

{Supreme  Court  of  LouMana.    Uaiy  19,  ISBa 
4g  L».  Ann.) 

IwuBissTO  Bkbvaht— CodtbibotobtNbouobnob. 

1.  The  servant  assumes  the  ordinary  risk  and 
dangers  of  his  employment,  and  cannot  hold  the 
master  responsible  for  any  injury  sustained  In 
oonseqnenoe  of  one  of  the  risks  incident  to  said  em- 
ployment 

2.  The  servant  cannot  recover  where  his  own 
want  of  care  has  contributed  to  the  injury.  If 
amon^  the  different  modes  of  performing  a  duty 
he  selects  the  most  dangerous,  which  unnecessa- 
rily exposes  him  to  danger,  he  is  responsible  for 
the  selection. 

8.  When  the  master  does  not  increase  the 
risk  assumed  by  the  servant,  and  there  are  no  de- 
fects in  any  of  the  appliances  provided  by  the 
master  for  the  performance  of  the  duties  of  the 
MFnuit,  the  servant  cannot  hold  the  master  re- 
sponsible tot  injnty  received  In  the  course  of  his 
employment 

4b  When  tlM  evidence  shows  oonblbntoiyneff- 


llgenoe  on  the  part  of  the  Injured  par^,  he  can- 
not recover  damages  for  the  injuiy. 
(SyUabus  l/y  the  Ccurt) 

Appeal  from  dvll  district  court,  parish 
of  Orleans;  Monrob,  Judge. 

LeoyyA  Blair,  for  appeilant.  J.C.A8. 
L.  GUmore,  for  appellee. 

McEnbby.  J.  The  plaintiff  alleges  that 
her  son  George  J.  Dandle  on  the  14th  June, 
1889,  while  employed  as  flagman  on  yard 
locomotive  No.  711  of  the  defendant  com- 
pany at  the  Morgan  ferry.  In  the  city  of 
New  Orleans,  was  run  over  and  instantly 
killed,  while  performing  his  duty  as  flag- 
man, by  said  locomotive;  that  the  death 
of  her  son  was  due  to  the  fault  and  negli- 
gence of  defendant  and  its  employes  in 
running  the  engine  at  a  high  rate  of  speed, 
without  having  a  lookout  in  the  cab,  and 
failing  to  make  proper  provisions  for  the 
safety  of  her  eon  while  employed  in  the 
capacity  of  flagman.  She  prays  for  dano- 
ages  In  the  sum  of  f  15,000.  The  defend- 
ant's answer  Is  a  general  denial,  with  the 
exception  of  certain  admissions,  and  al- 
leges that  the  death  of  plaintiff's  son  was 
accidental,  and  was  contributed  to  by 
imprudence,  fault,  and  want  of  care  on 
the  part  of  the  deceased  son.  There  was 
judgment  for  the  plaintiff  on  the  verdict 
of  the  jury  for  the  sum  of  f5,000.  The 
tacts  are  that  the  plaintiff's  son  was  at 
the  time  of  his  death  In  the  service  of  the 
defendant  company  as  flagman.  His  du- 
ties were  of  such  a  character  as  are  re- 
quired on  all  railroads.  The  engine  which 
ran  over  the  dececwed  was  nsied  for  the 

gnrpose  of  taking  cars  from  the  ferry- 
oat  at  the  Morgan  landing,  and  moving 
them  backwards  and  forwards,  forming 
them  into  a  train, or  placing  them  in  posi- 
tion to  be  loaded.  The  flagman  rode  on 
the  car  when  backing,  and  when  going 
forward  In  front  of  the  engine  on  a  fout- 
boaru  placed  there  for  that  purpose. 

When  the  train  approached  a  crossing 
It  was  the  duty  of  the  deceased  to  Jump 
down,  go  to  the  crossing,  and  protect  it 
with  a  red  flag.  When  a  switch  was  ap- 
proached, which  needed  attention,  he 
Jumped  down,  ran  to  it,  and  turned  it. 
When  the  engine  came  near  him,  he  Jumped 
on  it,  ready  again  to  perform  the  same 
duties.  Dandle,  the  flagman,  had  been 
engaj^  in  this  work  in  the  service  of  the 
d^endant  for  some  nine  months.  He  was 
familiar  with  his  duties,  and  had  been  in- 
structed to  get  off  the  engine  on  the  side 
of  the  track,  either  the  right  or  the  left,  as 
occasion  required.  This  was  the  safest 
manner  for  him  to  perform  his  duties.  By 
standing  near  the  end  of  the  foot-board, 
the  flagman  can  be  seen  by  the  engineer  if 
he  is  on  the  right,  and  by  the  fireman  if  he 
is  on  the  left.  If  he  stands  in  the  center, 
he  can  be  seen  by  neither.  If  tbe  engine  is 
going  too  fast  for  the  flagman  to  Jump,  It 
Is  his  duty  to  signal  the  engineer,  if  he  la 
on  tbe  right  of  the  foot-board,  and,  if  un 
the  left,  the  fireman,  who  immediately 
communicates  with  the  engineer.  This 
signal  is  made  with  the  flag,  hat,  or  band. 
It  is  immediately  obeyed,  and  the  speed  la 
slackened,  so  that  the  flagmcm  can  jump 
with  safety.  If  it  is  not  slackened,  he  is 
not  compelled  to  Jump,  but  It  is  hia  duty 
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to  stand ODthefoot-board.  Therewercno 
obstacles  to  prevent  taim  from  Jumping  to 
the  side  of  the  track,  which  was  In  a  con- 
dition that  he  could  do  so  with  compara- 
tive safety.  The  toot-board  for  the  flag- 
man extends  all  the  way  across  the  front 
of  the  engine,  in  order  that  he  may  pass 
from  one  side  to  the  other,  to  alight  on 
either  aide  of  the  track,  according  to  the 
position  of  the  switch  or  crossing. 

There  is  a  wide  difference  of  opinion  as 
to  what  rate  of  speed  the  engine  was  go- 
ing. Some  of  plaintiff's  witnesses  put  it  at 
a  high  rate,  while  defendant's  witnesses  fix 
the  rate  at  not  more  than  six  miles  per 
hour.  On  the  day  of  the  accident,  George 
Dandle  was  standing  near  thecenterof  the 
toot-board,  where  the  engineer  and  the 
fireman  could  not  see  him.  When  about 
60  feet  from  the  switch,  which  he  had  to 
turn.  Dandle  jumped  in  front  of  the  engine 
between  the  rails,  and  was  overtaken,  and 
run  over  by  it.  The  duties  which  the  de- 
ceased, George  Dandle,  had  to  perform 
necessarily  Involved  risks  of  a  dangerous 
character.  All  occupations  do  not  offer 
the  same  immunities  from  danger.  They 
differ  in  this  respect  very  materially.  The 
employe  must  ]udgeof  the  risks,  and  de- 
termine whether  he  will  undertake  them. 
The  deceased  entered  the  employment  of 
the  defendant  company  as  a  flagman  and 
switchman  with  a  full  knowledge  of  the 
character  of  the  service  required  of  him, 
and  the  dangers  incident  to  the  employ- 
ment. He  assumed  all  these  risks  when 
he  entered  into  the  service  of  the  defend- 
ant compnny.  The  defendant  company 
did  not  increase  the  risk  aasomed  by  the 
deceased,  and  to  which  he  subjected  him- 
self. There  was  no  defect  in  any  of  the 
appliances  provided  by  the  defendant 
company  for  the  performance  of  the  duties 
required  of  him,  and  there  was  therefore 
no  negligence.  Batterly  t.  Morgan,  86 
La.  Ann.  1166:  Wallis  v.  Railroad  Co.,  S8 
La.  Ann.  169;  Tattle  v.  Railway  Co.,  122  U. 
8. 189.  7  Sup.  Ct.  Rep.  1166;  Whart.  Neg.  { 
314;  Hart  t.  Coke  Co.,  (Pa.)  18  Atl.  Rep. 
1011. 

The  flagman.  Dandle,  had  bntone  way  to 
perform  his  duties  with  safety  to  himself. 
lie  selected  another  and  a  more  danger- 
ous one  by  getting  down  in  front  of  the 
engine  between  the  rails.  The  risk  was 
anneceesarlly  assumed,  and  was  at  his 
own  peril,  and  on  his  own  responsibility. 
Wbart.  Neg.  §  215.  The  deceased  was  a  fel- 
low-MTvant  with  the  engineer  and  fire- 
man. They  were  employed  by  the  same 
corporation,  and  engaged  in  the  perform- 
ance of  the  same  daty.  The  dutlea  of  one 
In  this  particular  aervlce  were  dependent 
npon  the  other.  The  switch  had  to  be 
closed  by  the  flagman  before  the  engineer 
could  dnve  his  engine  beyond  It,  and  the 
flagman,  by  signaling  the  engineer,  could 
regulate  the  speed  of  the  engine  so  as  to 
perform  his  datiea  with  dispatch  and  cer- 
tainty, and  without  unnecessary  risk. 
The  engineer  and  fireman  were  competent 
and  skillful,  and  had  been  for  many  years 
.  In  the  service  of  the  defendant  company. 
The  company  was  not  in  fault  in  this  em- 
ployment, and  the  continuing  of  them  in 
its  service.  Conceding,  therefore,  that  the 
engine  was  going  at  a  high  rate  of  speed. 


the  plaintiff  cannot  attribute  this  negli- 
gence to  the  defendant.  The  inatructiona 
to  the  engineer  were  not  to  go  beyond  six 
miles  an  hour.  If  the  engine  on  the  day  of 
the  accident  exceeded  this  limit,  it  was  the 
fault  of  the  engineer,  and  not  that  of  the 
company,  so  far  as  the  plaintiff  is  con- 
cerned; and  the  plaintiff  cannot  recover 
for  the  negligence  on  the  part  of  a  fellow- 
servant  of  the  deceased,  when  no  fault  can 
be  attributed  to  the  employer.  Towns  ▼. 
Railroad  Co.,  S7  La.  Ann.  632 ;  Hankins  v. 
Railroad  Co.,  8  N.  Y.  Supp.  272. 

The  evidence  satisfies  us  that  there  were 
no  imperfections  In  the  appliances  provid- 
ed by  the  defendant  for  the  performance 
of  tlie  duties  requli«d  by  the  deceased,  and 
that  there  was  no  lack  of  care  on  the  part 
of  the  defendant  in  the  employment  and 
continuing  in  service  of  the  engineer  and 
fireman  on  the  engine  on  which  the  de- 
ceased was  In  service  as  flagman,  and  that 
the  deceased  contributed  to  his  unfortu 
nate  death  by  his  own  imprudence.  When 
the  evidence  shows  contributory  negli- 
gence on  the  part  of  the  injured  party,  the 
plaintiff  cannot  recover  damages.  This 
principle  is  well  established  in  our  Jurls- 

Erudence.  Schwarts  v.  Railroad  Co.,  '80 
la.  Ann.  16;  Chllds  v.  Railroad  Co.,  88  La. 
Ann.  164;  Delkman  v.  Steam-Ship  Co.,  40 
La.  Ann.  790, 6  South.  Rep.  76.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  avoided, 
reversed,  and  annulled,  and  it  is  now  or- 
dered that  plaintiff's  demand  be  rejected, 
with  costs  of  both  courts. 

Bahearliig  refiued. 

~"^~"  (tt  La.  Ann.  •*« 

State  r.  Orbcn. 

(SHoreiM  Court  of  Lou/Mama.    Hay  n,  X8B0. 
tiSlAAnn.) 

Mnxpaa— iKPiomBWT— Oi.BKinA  i.  MinAXw. 
1.  An  indictment  for  mnrder,  cbarglng  tliat 
the  defendant  "felonionaly,  willnlly,  uid  of  his 
malice  aforeaaid,  did  kill  and  mnrder, "  eto.,  doe* 
not  meet  the  reqnlrementa  of  the  atatnte.  B 
ahonld  have  charged  malloe  aforethongfat,  elearly 
and  unequivocally. 

S.  Reoogniiing  the  Immateriality  of  the  anb- 
stltotion  of  one  word  for  another  in  snoh  a  oaaa 
would  be  to  carry  too  far,  without  plausible 
sanction,  the  doctnne  on  the  snbjeot  oi  olerical 


(auOatnu  Iv  (he  Court) 

Appeal  from  district  coart,  parish  of  Jel> 

ferson ;  Rost,  Judge. 

The  Attorney  General,  O.  Lecbe,  Dist. 
Atty.,  and  A.  E.  BllllBga,  for  the  State. 
Jua.  D.  S6gultt,  for  appellee. 

Watkinb,  J.  The  state  is  appeUant  from 
a  Judgment  of  the  district  court,  sustain- 
ing a  motion  in  arrest  of  Judgment,  and 
anashing  an  indictment  for  want  of  sufD- 
entaverment.  The  indictment  Is  couched 
in  the  following  language,  to-wit:  tThat 
one  William  Green,  with  force  and  arms, 
one  Joseph  Prosper,  feloniously,  wUlfully, 
and  of  his  malice  aforesaid,  did  kill  and 
murder,"  etc.  The  authority  cited  by 
counsel,  and  relied  on  by  the  Judge  below, 
is  a  provision  contained  in  section  1048  of 
the  Revised  Statutes,  to  the  effect  that  "it 
shall  be  sufficient  in  every  indlctmemt  for 
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mnrder  to  charge  that  the  defendant  did 
(eloniounty,  willfully,  and  of  bis  malice 
aiorethought,  kill  and  murder  the  d^ 
ceased, "  etc.  The  provlsioDa  of  this  Btat- 
nte  have  nndergoneexamination,  and  been 
interpreted  by  this  court  and  its  predeces- 
BOT8,  In  many  cases.  Some  of  those  decis- 
ions it  may  be  well  for  as  to  review.  One 
of  the  first  that  has  come  under  our  ob- 
servation is  that  of  State  v.  Phelps,  24 
La.  Ann.  498,  in  which  it  was  held  that  an 
indictment  is  sufficiently  explicit  to  advise 
the  accused  of  the  charge  against  him  if  it 
charges  "  then  and  there  did  feloniously 
kill,  slay,  and  murder,"  without  contain- 
ing the  words  **  with  malice  aforethought. " 
That  opinion  was,  in  the  main,  predicated 
upon  a  dictum  of  the  court  in  State  t. 
Forney,  24  La.  Ann.  191,  to  the  effect  that 
the  word  "murder"  implies  of  necessity 
the  idea  of  malice  aforethought.  Those 
two  opinions  were  confessedly  opposed  to 
State  V.  Ueas,  10  La.  Ann.  195,  in  which 
the  court  said,  after  a  careful  examination 
of  authority,  that  "the  doctrine  that  the 
malice  aforethought  mvtat  be  specially 
charged  in  the  conclusion  of  an  indictment 
for  murder  we  consider  to  have  been  well 
settled  In  tbecommon  law  of  England,  and 
to  have  been  adopted  into  our  criminal 
tnrispnidence  by  the  act  of  the  territorial 
legislature  in  1805. "  In  State  t.  Thomas, 
29  La.  Ann.  601,  the  authority  of  the 
Forney  and  Phelps  Cases  Is  doubted, 
though  not  expressly  overruled.  But  in 
State  V.  Green,  36  Ln.  Ann.  100,  this  court 
returned  to  the  doctrine  of  the  Heas  Case, 
and  said:  "The words  'of  his  malice  afore- 
thought' are  quite  as  essential  as  the 
word  'feloniously.' "  In  the  same  sense  we 
held,  in  State  v.  Williams,  87  La.  Ann.  776, 
that  the  omission  of  the  word  "willfully" 
was  fatal  to  an  indictment..  In  a  still 
more  recent  case  we  said :  "  We  therefore 
conclude  that  the  indictment  is  defective 
in  not  charging  that  the  shooting  was 
done  also  willfully  and  with  malice  afore- 
thought. "  State  V.  Scott,  SS  La.  Ann. 887. 
But  not  one  of  the  cases  examined  or  cited 
goets  to  the  extent  of  holding  that  the 
mere  omission  from  an  indictment  of  the 
single  word  "aforethought"  would  render 
it  invalid.  In  opinions  of  courts  and  oth- 
er taw  writings,  language  is  frequently  met 
with  from  which  it  might  be  inferred  that 
the  word  "malice"  alone  signifies  the  same, 
thing  as  "malice  aforethought."  1  Bish. 
Crim.  Law,  S  429 ;  4  Bl.  Coram.  198 ;  8  Oreenl. 
Ev.  S 144,  and  cases  in  note  In  Bish.  Crim. 
Law.  Itmlght  perhaps  be  so  coneidered  in 
this  state,  where,  by  formal  statutory  pro- 
vision, it  is  declared  that  "whoever  shall 
commit  the  crime  of  willful  murder,  on  con- 
viction thereof,  shall  suffer  death,"  and 
that"  there  shall  be  nocrime  Icnown  under 
the  name  of  murder  in  the  second  degree, " 
(Rev.  St.  §S  784,  786;)  but  when  it  appears 
that  the  law  also  provides  that  the  indict- 
ment should  contain  the  words  "did  felo- 
niously, willfully,  and  of  his  malice  afore- 
thought, kill  and  murder  the  deceased," 
must  It  not  be  admitted  that  the  words 
"malice  aforethought"  are  required  as  de- 
■eriptive  of  the  crime  of  murder,  and  as 
having  the  sense  that  the  fact  has  been  at- 
tended with  such  circumstances  as  are  the 
ordinary  symptoms  of  a  wicked,  depraved. 


and  malignant  spirit,  a  heart  regardless 
of  social  duty,  and  deliberately  bent  on 
mischief?  Buss.  Crimea,  bk.  8,  p.  767.  While 
considering  whether  or  not  the  word 
"malice"  alone  will  suffice.  Bishop  says 
that  the  better  use  makes  a  distinction, 
and  assigns  to  it  a  meaning  somewhat 
less  intense  in  respect  of  wickedne>«8  than 
to  the  other  two  words,  **  malice  afore- 
thought. "  1  Bish.  Crim .  La  w,  $  429.  In  the 
present  instance  the  pleader  no  doubt  in- 
tended to  comply  with  the  requirement 
of  the  statute,  but  committed  a  clerical 
error  in  the  haste  of  the  moment  by  writ- 
ing the  word  "  aforesaid  "  Instead  of "  afore- 
thought." It  is  probable  that  the /apmtf 
did  no  injury  to  the  accused ;  but  we  think 
it  is  better  to  pursue  strictly  the  letter  of 
the  statute,  as  the  court,  in  fHVorew  vltx, 
readily  accepts  plauuible,  though  nice,  dls- 
tinctionson tbesubject.  Itdoes.so, partio- 
alarly  as  it  has  held  that  the  statute  hav- 
ing declared  that  "it  shall  be  sufficient  in 
every  indictment  for  murder  to  charge 
that  the  defendant  did  feloniously,  willful- 
ly, and  of  his  malice  aforethought,  kill  and 
murder  the  deceased, "  a  charge  for  less 
would  not  be  accepted.  Green's  Case,  86 
La.  Ann.  99.  See,  also.  State  v.  Williams, 
87  La.  Ann.  776;  and  State  v.  Scott,8S  La. 
Ann.  887.  Our  conclusion  is  therefore  that 
the  motion  In  arrest  was  not  improperly 
sustained.  While  commending  the  coun- 
sel appointed  by  the  court  to  the  accused 
for  zeal,  learning,  and  ability  displayed  by 
him  in  the  vindication  of  the  rights  of  his 
client,  we  cannot  avoid  deprecating  the 
censurable  looseness  which  some  public 
officials,  intrusted  with  the  protection  of 
social  order,  display  at  times  in  the  per- 
formance of  their  important  functions, 
and  stimulating  them  to  a  more  faithful 
compliance  with  their  solemn  duties.  It 
is  therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  be  affirmed,  and 
that  this  case  be  remanded  to  the  lower 
court;  the  defendantto  remain  in  custody 
until  further  action  in  the  premises. 

""""  (42  La.  Ann.  5M) 

Succession  of  Douoajct. 

(Suprsme  Cawrt  of  LouiHama.    Kay  98.  U90l 
^La.  Ann.) 

APPSAX/— JUBUDICTIOKAI.  AXOUXT. 

The  supreme  coiirt  is  without  Jorisdlotloi 
upon  the  claim  against  the  suocession  in  1ms 
than  13,000,  and  the  fond  to  he  diatrlbntad  dow 
not  exceed  that  amount. 

oir  BBiaARiNe. 
The  sapreme  court  has  no  iurtsdlotlOB  ovw 
a  oontroversy,  the  sole  objeot  of  whidi  is  to  re- 
cover as  costs  an  amount  below  the  Inferior  limit 
of  its  api>eUate  lorisdiction,  where  the  Judgment, 
though  rendered  by  it,  with  costs,  has  been  sat- 
isfied and  is  defunct  The  mling^  in  Factors*  it 
Traders'  Ins.  Co.  v.  New  Harbor  Protection  Co., 
89  La.  Ann.  688,  >  Sonth.  B^  407,  la  InappUoa- 
ble  to  Uils  case. 
(SyUalnu  by  the  Court.) 

Appeal  from  civil  district  court,  pariak 
of  Orleans;  Voohhies,  Judge. 

A.  L.  Tissot,  for  appellant.  Back,  Mif 
kelspetl  &  Hart,  for  appellee. 

McErTBRY,  J.  The  final  account  In  ibis 
succession  was  filed  in  1876.  Opposition* 
were  filed  by  the  heirs.    They  were  die- 
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mlBBcd,  and  the  accoant  was  homolo- 
gated. On  appeal  to  this  court,  the  judg- 
ment of  the  lower  court  was  amended, 
striking  from  the  account  the  Item  to  the 
credit  of  Louis  Mathe,  and  in  other  re- 
spects it  was  a£9rmed.  The  succession 
was  ordered  to  pay  the  costs  of  the  op- 
position and  the  appeal.  The  cost-bill 
amounted  to  f  227.60.  Mrs.  Catherine  Ben- 
gery  filed  a  rule  on  February  29, 1889,  on 
the  executrix  to  file  a  final  account  of  the 
administration  of  said  succession,  as  she 
bad  filed  none  since  the  rendition  of  said 
Jndement,  ordering  the  succession  to  pay 
said  costs.  The  defendant  in  the  rule 
pleaded  the  prescription  of  one,  three,  and 
ten  years,  which  was  sustained,  as  there 
was  judgment  dismissing  the  rule.  The 
plaintiff  in  rule  appeals.  This  court  must 
propria  motu  dismiss  tJie  appeal.  The 
entire  fund  of  the  succession  was  disposed 
of  by  the  judgment  homologatingthe  final 
account.  The  amount  forcostsis  the  only 
Bom  to  be  distributed.  This  is  the  amount 
of  the  controversy.  It  is  lees  than  the 
lower  limit  of  oar  jurisdiction.    The  ap- 

Seal  is  therefore  dismissed.  Succession  ot 
>urMn,34La.  Ann.5S5:  ISuccesston of  Gobs, 
37  La.  Ann.  429;  Harmony  Club  v.  Gas- 
Llght  Co.,  41  La.  Ann.  — ,  ante,  638. 

ON  APPLICATION  FOR  BBHBARING. 

Bebmuobz,  0.  J.  The  appellant  con- 
tends that  this  court  has  jurisdiction,  a  jd 
relies  on  the  ruling  In  Factors'  &  Traders' 
Ins.  Co.  V.  New  Harbor  Protection  Co.,  S9 
La.  Ann.  585,  2  South.  Bep.  407,  as  decisive. 
The  cases  are  dissimilar.  The  court  then 
decided  that,  as  the  matter  In  controversy 
was  the  construction  of  an  existing  Judg- 
ment for  more  than  $2,000,  involving  the 
qnestlcn  whether  or  not  it  bore  interest, 
the  issue  raised  was  whether  the  com- 
plainants were  not  entitled  to  the  amount 
witb  interest,  and  thus  the  case  was  ap- 
pealable. In  the  instant  case,  the  judg- 
ment homologating  the  account  at  the 
costs  of  the  succession  is  not  sought  to  be 
construed.  It  has  received  its  execution, 
is  defunct,  and  is  notsought  tobeenforced. 
The  only  remnant  of  it,  which  is  the  mat- 
ter now  in  dispute,  is  the  claim  for  costs 
set  up  by  the  plaintifiB  in  rule,  for  $227.60 
only,  which  were  not  fixed  at  that  sum  by 
tbeprevioae  judgment,  and  to  receive  which 
tbey  have  instituted  a  new,  independent 
pmceeding,  equivalent  to  a  direct  suit,  in 
which  from  no  aspect  can  the  court  ren- 
der a  judgment  for  an  amount  exceeding 
$2,000,  with  costs,  which  it  could  have 
done  In  the  case  invoiced,  with  or  without 
Interest,  with  or  withtmt  costs.  The  re- 
fusal to  talie  jurisdiction  is  well  founded. 

Rehearing  refused. 

(42  La.  Ann.  E66)         ~~~" 

State  v.  Wengkr. 

{^uipreme  Court  of  Lowlaiana.    April  81,  1890. 
42  La.  Ann.) 

CONOHBT  HaIJ.8— LlOBNBR  TAX. 

An  establishment  in  the  city  of  New  Orle- 
ans, consisting  of  a  bar-room  and  a  restaurant, 
at  which  liquors  and  refreshments  are  sold,  and 
to  which  customers  are  attracted  by  means  of  free 
vocal  and  instrumental  concerts,  of  comical  songs, 
character  and  mlmlcty  songs  and  performanoes, 
and  sindlar  exhltutioiis,  is  liable  to  a  license  of 


tl,000  per  annum  under  the  provision*  of  Motion 
10  of  Act  101  of  1888. 
(SyUabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  F.  D.  Kino,  Judge. 

Branch  K.  Af/7/er,for  appellant.  Chartes 
Carroll,  for  appellee. 

Poca£,  J.  This  is  a  proceeding  by  the 
tax  collector  to  enforce  payment  of  a 
state  license  of  $1,000  per  annum  for  each 
of  the  years  1887, 1888,  and  1889,  under  the 
provisions  of  section  10  of  Act  101  of  1886. 
The  portion  o(  the  section  involved  in  the 
controversy  reads  as  follows:  "That  for 
any  place  where  cancan,  clodoche,  or  other 
similar  female  dancing,  or  sensation  per- 
formance, or  statutory  exhibitions,  are 
shown,  or  any  other  fixed  place  for  either 
theatrical,  musical,  minstrel,  concert,  danc- 
ing, or  variety  performance,  exhibition, 
amusement,  or  Hhow,  the  license  shall  be 
one  thousand  dollars  in  cities  with  a  popu- 
lation of  more  than  twenty-five  thousand, 
and  in  cities  and  towns  witb  less  population 
the  license  shall  be  five  hundred  dollars; 
and  nothing  In  this  paragraph  shall  becon- 
straed  as  ilcenaing  or  permitting  any  per- 
formance which  Is  prohibited  by  other  laws, 
ordinances,  or  police  regulations :  provid- 
ed, that  nothing  In  this  section  shall  apply 
to  any  respectable  and  legitimate  place  ot 
business,  already  paying  a  license  under 
the  provisions  of  this  act,  where  fi-ee  con- 
certs may  be  given  for  the  entertainment 
of  guests  by  i-egularly  organized  o£9cers 
only."  The  defense  is  a  general  denial, 
which  pnts  at  Issue  the  affirmative  allega- 
tion that  defendant's  business  falls  within 
the  description  contained  in  the  first  por- 
tion of  the  section  as  herein  above  tran- 
scribed, followed  by  the  contention  that 
defendant's  business  is  protected  by  the 
proviso  contained  at  the  end  of  the  sec- 
tion. From  a  judgment  in  favor  ot  the 
state  defendant  appeals. 

From  a  preponderance  ot  the  evidence, 
which  Is  conflicting.  It  conclusively  ap- 
pears that  defendant's  place  of  business, 
known  under  the  name  of  "  Wenger's  Gar- 
den,"  consists  mainly  ot  a  bar-room  and 
restaurant,  at  which  liquors  and  refresh- 
ments are  sold,  and  to  which  customers 
are  attracted  by  means  of  tree  vocal  and 
Instrumental  concerts,  and  other  attrac- 
tive performances  therein  given.  Besides 
instrumental  music,  and  songs  both  by 
male  and  female  performers,  there  are  ex- 
hibitions consisting  of  comical  songs, 
either  solos  or  duets,  motto  songs,  and 
character  songs,  in  which  different  typical 
characters  are  represented,  by  imitation 
of  national  Idioms,  mimicry  of  faces  and 
of  characteristics  of  Individuals  and  of 
classes  of  individuals,  by  means  of  mimic- 
ry of  the  expression  and  appearance  of 
sundry  persons,  even  of  those  who  are  In 
the  audience,  and  by  meaus  of  rapid  and 
numerous  changes  of  custames.  Without 
going  into  the  description  ot  other  details, 
many  of  which  had  better  remain  unwrit- 
ten in  this  opinion,  we  are  led  to  the  con- 
clusion that  defendant's  business  Is  a  place 
at  which  musical,  concert,  dancing,  and 
variety  performnances  aregiven,  and  that 
as  such  It  is  clearly  liable  to  the  license 
prescribed  in  section  10  ot  Act  101  of  1886. 
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In  support  of  hl8  second  g^'ound  of  de- 
fense, and  of  the  contention  that  his  case 
Is  that  of  a  "  respectable  place  nf  business, 
already  paylnfc  a  license  under  the  provis- 
ions of  this  act,  where  free  concerts  are 
.given  for  the  entertainment  of  guests," 
the  defendant  has  Introduced  a  mass  of 
testimony  going  to  show  that  his  estab- 
lishment Is  much  more  respectable,  both 
In  the  character  of  its  performances  and 
of  Its  audiences,  than  several  well  known 
"concert  saloons"  situated  In  this  city, 
and  which  are  admittedly  liable  to  the 
license  prescribed  by  the  section  now  un- 
der consideration.  Even-handed  justice 
to  his  establishment  JuRtlfles  the  state- 
ment from  us  that  in  this  he  has  succeed-, 
ed;  but  a  careful  analysis  of  the  testimony 
has  forced  on  os  the  conclusion  that  he 
has  entirely  failed  to  make  out  a  case  en- 
titling him  to  the  protection  of  the  proviso 
which  he  Invokes.  On  this  point,  also, 
details  had  better  be  omitted  from  this 
opinion.  Entertaining  these  views,  we 
find  It  unnecessary  to  decide  many  points 
which  are  very  ably  discussed  by  counsel 
of  both  parties,  and  to  judicially  deter- 
mine what  the  legislature  meant  by  the 
expression  of  concerts  "  by  regularly  organ- 
ized officers  only. "    Judgment  affirmed. 

ON  APPLICATION  FOB  REBBAKINQ. 

Fbnnrb,  J.  We  discover  no  reason  to 
change  our  opinion  on  the  general  merits 
of  this  controversy ;  but  one  minor  issue 
was  so  overshadowed  by  the  larger  ones 
that  it  escaped  the  attention  of  the  vig- 
ilant Judge  who  was  the  organ  of  the 
court.  It  is  clearly  proved  by  the  an- 
swers of  defendant  to  interrogatories  of 
facts  and  articles,  which  are  not  contra- 
dicted, that  be  conducted  the  business  In 
1887  only  from  the  8th  of  October  of  that 
year;  and  section  16  of  the  Act  101  of  1886 
contains  the  proviso  "that  any  person 
commencing  business  after  the  let  of  July 
shall  pay  one-half  the  above  rates."  This 
necessitates  a  correction  of  our  judgment 
by  reducing  by  one-half  the  amount  al- 
lowed for  license  of  1887.  It  Is  therefore 
ordered  that  our  former  judgment,  affirm- 
ing thejudgment  appealed  from, be  amend- 
ed by  now  amending  said  judgment  by 
reducing  the  principal  of  the  license  for  1887 
from  9640  to  $820,  and  that  In  other  re- 
spects said  judgment  be  now  affirmed, 
plaintiff  to  pay  costs  of  appeal. 

(42  La^  Ann.  BiTj  ~"~~~ 

Martinez  et  al.  t.  State  Tax  Collector, 
Second,  Tbibd,  and  Fifth  Districts, 
et  al. 

(Supreme  Court  of  LouMana.    Hay  38,  1890. 
42  La.  Ann.) 

TAX-SiXKS— PUBOHASB  BT  BtATB— FOBVEITTntllS. 

1.  Where  property  was  adjudicated  to  the 
state  under  Act  08  of  1882,  and  afterwards  sold 
under  Act  82  of  1884,  the  purchaser  acquires  title 
cmlj  when  he  pays  the  taxes  due  on  said  pro^rty, 
and  which  he  assumed.  Until  these  conditions 
are  complied  with,  title  remains  in  the  state. 
The  property,  therefore,  is  liable  to  be  seized  and 
sold  under  Act  80  of  1888. 

2.  Article  210  of  the  constltation  was  not  in- 
tended as  a  prohibition  aeainst  the  state  purchas- 
ing at  tax-sales.  It  was  Intended  to  abolish  the 
system  of  forfeitnre  for  non-payment  of  taxes  in 
force  hefore  the  adoption  of  said  constitutioii. 


8.  Act  98  of  18821s  not  In  oonfilotwith  articls 
210  of  the  constitution. 

i.  An  adjudication  of  property  to  the  state  is 
not  a  forfeiture,  within  the  meaning  of  article  810 
of  the  constitution. 

5.  When  a  purchaser  at  a  tax-sale  in  pursa- 
anoe  of  Act  82  of  1884  assumes  the  payment  of 
taxes  in  accordance  with  said  act,  he  cannot 
evade  his  obligations  by  contesting  the  validity  of 
the  assessment 

e.  When  iHTopertyhas  been  adjudicated  to  the 
state,  she  can  again  sell  the  same,  and  impose  her 
own  conditions,  without  restriction  as  to  the 
price.  When  adjudicated  at  tax-sale,  she  can,  as  a 
part  of  the  price,  stipulate  that  tho  purchaser  shall 
pay  all  prior  taxes  due  thereon.  When  sold  in 
this  manner,  no  plea  of  prescription  can  be  urged 
against  the  taxes  assumed  by  the  porchaser. 
(SyUdbus  by  the  Oowrt.) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Monroe,  Judge. 

Harry  L.Ed  wards, iorappenaata.  Spear- 
ing  &  Spearing,  W.  Rogers,  TV.  B.  Som- 
merville,  and  Jus.  C.  Maine,  for  appellees. 

McEnkkt.  J.  Under  the  provisions  of 
Act  80  of  1888  the  tax  collector  of  the  sec- 
ond, third,  and  fifth  districts  in  the  parish  of 
Orleans  seized  and  advertised  for  sale  cer- 
tain immovable  properties  of  the  plain- 
tiff and  relator,  described  in  his  petition, 
for  taxes  due  thereon,  and  which  were  as- 
sessed by  him.  The  plaintiff  purchased 
the  properties  at  tax-sales  made  in  pursu- 
ance of  Act  82  of  1884.  He  enjoined  the 
tax  collector  from  proceeding  with  the 
sale  of  said  property.  There  was  lnd((- 
ment  dismissing  the  Injunction  wlthoat 
damages,  from  which  the  plaintiff  ap- 
pealed. 

There  were  several  exceptions  taken  to 
the  rulings  of  the  district  judge  in  the  ad- 
mission of  evidence.  The  objection  in  each 
case  went  only  to  its  effect.  The  reasons 
assigned  for  the  writ  of  Injunction  are 
numerous.  We  will  only  examine  those 
that  are  serious. 

1.  The  plaintiff  alleges  that  the  taxes, 
tax  Hens,  privileges,  and  mortgages  are 
prescribed  by  three  and  five  years.  There 
is  no  ground  for  the  plea  of  prescription. 
The  plaintiff  assumed  the  taxes  due  on 
the  property.  They  were  a  part  of  the 
purchase  price.  If  any  prescription  at- 
taches, it  Is  that  of  ten  years. 

2.  Act  80  of  1888  is  attacked  as  beingr 
la  conffict  with  article  210  of  the  constitu- 
tion. The  reason  for  the  alleged  unconsti- 
tutionality of  the  act  is  that  the  adjudi- 
cation of  property  to  the  state  is  equiva- 
lent to  its  forfeiture,  which  is  prohibited 
by  said  article.  The  most  conclusi  ve  an- 
swer to  this  proposition  is  the  article  it- 
self. There  is  in  the  constitution  no  pro- 
hibition on  the  state  to  purchase  property 
either  at  private,  public,  or  tax  sale.  The 
object  of  article  210  was  to  prevent  the 
state  from  acquiring  property  for  taxes  by 
forfeiture.  It  changed  the  mode  of  enforc- 
ing the  collection  nf  taxes,  and  provided 
for  a  direct  seizure  without  salt.  The 
state  is  not  prohibited  from  purchasing  at 
the  tax-sales  in  pursuance  of  said  article. 

8.  It  is  urged  by  piaintlR  that  the  adju- 
dication to  the  state  in  pursuance  of  act  98 
of  1882  extinguished  the  taxes  on  said 
property  by  confusion,  and  that,  when 
the  property  was  adjudicated  to  him  un- 
der Act  82  of  1884,  be  acquired  said  prop^ 
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ertyfree  from  all  taxes  and  tax  incum- 
brancee.  GoDcedlng  that  the  taxes  were 
extlngulsbed  by  confusion  when  the  state, 
in  the  absence  of  bidders,  purcbaned  the 
property  at  the  sale  nnder  Act  98  of  1882, 
no  reasons  are  urged,  or  can  be  urged, 
■why  the  state,  being  the  owner  of  the 
property,  could  not  sell  the  same  and  fix 
the  price,  and  impose  such  conditions  on 
the  sale  as  she  deemed  fit  and  proper. 
There  is  no  restriction  that  can  be  placed 
upon  thecondltlons  which  she  may  impose 
npon  the  sale  of  her  property.  In  Act82  of 
1884  the  state  fixed  the  price  of  the  property 
which  had  been  adjudicated  to  her  under 
Act  98  of  1882.  The  price  fixed  by  said  act  for 
said  property  was  the  extinction,  by  casb 
payment,  of  state,  city,  parisb,  and  munic- 
ipal taxes  due  prior  to  December  31, 1879, 
with  interest,  costs,  and  charges,  and  the 
assumption  of  all  unpaid  taxes  subse- 
quent to  the  31st  of  December,  1879.  The 
plaintiff  bid  in  theproperty,and  agreed  to 
pay  tills  price  as  fixed  by  said  act.  We 
fail  to  perceive  in  what  manner  Act  No. 
80  of  1888  conflicts  with  tbeconstitutlon  of 
the  state. 

4.  The  plaintiff  alleges  that  the  taxes 
are  illegal,  null,  and  void,  as  they  were 
not  assessed  in  the  name  of  the  owner. 
Section  5S  of  Act  77  of  1880  is  still  in  force, 
never  having  been  repealed  by  subsequent 
revenue  acts.  Under  this  act  the  assess- 
ments were  onatfected  by  the  alienation 
of  the  property.  The  plaintiff  is  estopped 
from  contesting  the  validity  of  the  assess- 
ments. He  assumed  the  payment  of  tbe 
taxes  In  tbe  name  of  tbe  person  to  whom 
the  property  was  assessed.  He  purchased 
nnder  these  assessments.  He  cannot  claim 
to  be  owner  of  the  property,  and  repudi- 
ate the  title  under  which  he  claims. 

6.  Tbe  plaintiff  alleges  that  the  seisure 
and  advertisement  under  Act  80  of  1888  Is 
illegal,  null,  and  void  on  the  ground  that 
said  act  does  not  apply  to  property  ad- 
JDdlcated  to  the  state,  and  afterwards  sold 
In  pursuance  of  Act  82  of  1884.  Where  the 
parties  who  purchased  property  nnder 
said  act  complied  with  their  bid,  it  un- 
doubtedly has  no  application  to  the  prop- 
erty so  purchased.  They  obtained  an  ab- 
solute and  perfect  title  as  against  the  state. 
Act  82  of  1884  required  the  tax  collector 
to  sell  the  property  adjudicated  to  th« 
state,  with  the  assumption  nn  the  part  of 
the  purchaser  of  taxes  due  subsequent  to 
1879.  Tbe  price  of  the  adjudication  was 
the  taxes  prior  to  1879,  and  the  taxes  due 
on  tbe  property  thereafter.  No  other  in- 
terpretation can  be  given  to  tbe  act.  The 
sale  was  to  be  made  for  cash.  The  object 
c4  the  aot  was  to  make  the  taxes  due  on 
the  property.  It  was  not  the  intention  of 
the  legislature  tbat  there  should  be  acred- 
It  sale  for  any  portion  of  tbe  price,  as  no 
time  is  stated  in  which  the  credit  portion 
is  to  be  paid,  and  there  is  no  mode  pro- 
vided for  the  enforcement  of  its  payment. 
Tbe  tax  collector  bad  no  authority  to 
make  an  absolute  deed  to  said  property 
until  1  he  terms  and  conditions  prescribed 
by  Act  82  of  1884  had  been  complied  with. 
The  deeds  to  the  plaintiff  are  only  proofs' 
varbal  of  the  adjudication.  No  title 
passed  to  tbe  plaintiff,  or  could  do  so  un- 
til be  paid  the  price  of  the  adjudication. 


The  title  to  the  property,  therrfore,  re. 
mained  in  the  state,  and  Act  80  of  1888  ap- 
plies to  all  property  adjudicated  to  the 
state  which  had  not  been  disposed  of  or 
redeemed.  TheplalntiH  can  only  acquire 
title  to  the  property  adjudicated  to  him 
by  compl.vlng  with  the  terms  and  condi- 
tions of  Act  82  of  1884.  The  plaintiff  en- 
joined the  sale  of  property  to  which  he 
had  no  title.  He  knew  that  he  had  not 
complied  with  the  bid.  It  was  an  at- 
tempt to  get  title  to  property  without 
paying  the  price.  We  think  this  is  a  case 
In  which  damages  should  not  be  assessed. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  so  as  to  allow  10  per  cent,  as 
special  damages  for  attorney's  fees,  and  In 
all  otber  respects  it  be  affirmed. 

Mr.  Justice  Brkaux,  not  baving  heard 
the  argument,  and  the  case  having  been 
submitted  before  he  became  Judge,  takes 
no  part  in  this  decision. 

ON  APPLICATION  FOR  REHEARING. 

McEnert,  J.  Plaintiff,  for  a  rehearing, 
has  reduced  his  grounds  to  three,  in  as 
many  paragraphs.  We  paragraph  them 
as  follows,  vl2.: 

(1)  That  he  cannot  be  made  to  pay  the 
taxes  due  on  the  property  assessed  prior 
to  the  31st  day  of  December,  1879.  The 
price  bid  by  him  operated  a  final  discharge 
of  all  taxes  due  on  the  property  prior  to 
that  date.  The  inscriptions  for  taxes  due 
to  that  date  were  canceled  by  the  sale. 

(2)  That  there  Is  error  In  holding  that 
the  validity  and  the  legal  effect  of  the  as- 
sessment, which  is  the  basis  of  the  taxes 
sought  to  be  enforced,  should  be  tested 
nnder  the  provisions  of  section  52  of  Act77 
of  1880;  that  there  was  no  warrant  for 
sale  made  to  plaintiff  but  Act  82  of  1884, 
etc. 

(8)  He  alleges  further  that  the  bid  made 
him  the  absolute  owner  of  the  property. 
He  took  the  property  burdened  with  the 
taxes  due  since  the  81st  December,  1879, 
but  that  he  was  not  bound  to  pay  at  the 
date  of  purchase;  his  contract  being  to 
assume,  and  to  take  the  property  subject 
to,  all  unpaid  taxes  on  the  same  subse- 
quent to  December  31, 1879.  That  he  ac- 
quired a  perfect  title,  and  such  "taxes  as 
may  be  exigible  against  him  and  his  con- 
tract forpartof  theunpaid  purchase  price, 
for  which  the  state  has  a  vendor's  lien  on 
the  property  which  may  be  enforced  as 
such,  but  not  summarily  as  taxes,  and, 
above  all,  under  the  provisions  of  Act  8)  of 
188S,  which  apply  exclusively  to  property 
adjudicated  to,  and  not  otherwise  disposed 
of  by,  the  state. "  That  the  property,  hav- 
ing been  disposed  of,  cannot  be  sold  under 
the  law  authorizing  the  sale  of  property, 
and  adjudicated  to  the  state  for  taxes. 

I.  The  first  ground  is  at  once  disposed 
of  without  discussion,  for  It  does  not  ad- 
mit of  any.  Without  changing  the  con- 
clusion of  this  court,  or  the  decree  hereto- 
fore made,  we  will  state  tbat  the  defend- 
ant claims  taxes  from  December  31, 1879, 
and  tbat,  under  the  plain  letter  of  Act  82 
of  1884,  the  taxes  from  December  81, 1879, 
are  due  by  tbe  plaintiff,  and  not  Che  taxes 
assessed  prior  to  that  date. 
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2.  Whether  or  not  the  legal  effect  of  the 
assessment,  upon  which  rests  the  author- 
ity to  enforce  the  paymentof  taxes,  should 
be  tested  under  the  provisions  of  section 
52  of  Act  77  of  1880  has  no  Important 
bearing.  The  plaintiff  bought  the  prop- 
erty as  assessed.  He  cannot  euceessfully 
question  its  legality.  The  state,  to  collect 
the  taxes  due,  divested  the  tax  debtors  of 
their  ownership  of  this  property,  and  has 
given  plaintiff  the  opportunity  to  become 
the  owner,  of  which  he  availed  himself. 
He  does  not  contend  that  this  assessment 
is  not  sufficiently  legal  to  enable  him  to 
hold  the  property  as  against  the  former 
owners.  He  does  not  allege  that  he  fears 
eviction,  and  that  he  will  be  made  to  lose 
the  property  on  account  of  any  illegality. 
If  a  vendor,  seeking  to  realize  a  balance 
unpaid  of  the  purchase  price,  is  opposed 
with  the  objection  that  there  is  a  defect 
in  the  title,  bat  no  allegation  is  made  to 
the  effect  that  the  deflect  will  give  rise  to 
any  claim,  the  vendee  will  not  be  permit- 
ted to  defeat  the  vendor's  claim  and  priv- 
ilege on  technical  gronnds,  serving  no  pur- 
pose, but  pleaded  only  to  escape  payment. 
The  illegality  per  se  is  of  no  consequence 
if  a  right  is  not  asserted.  If  no  right  is 
claimed,  there  cannot  be  anyprice.  The 
former  owners  having  no  claim  on  that 
ground,  it  not  being  possible  for  the  state 
to  set  up  any  predicate  upon  an  illegal  as- 
sessment, and  as  the  present  plaintiff  con- 
tends that  he  is  the  legal  owner,  questiuUM 
with  reference  to  assessment  cannot  arise. 

3.  The  third  ground  contains  the  propo- 
sition upon  which  the  plaintiff  relies  to  be 
relieved  from  the  payment  of  the  taxes  he 
has  assamed  to  pay.  Ho  is  the  owner,  is 
the  burden  of  his  pleadings,  but  suggests 
that  he  owns  subject  to  a  vendor's  Hen. 
When  the  property  was  adjudicated  to 
him,  he  assumed  the  taxes  assessed  since 
1879.  The  "purchaser  shall,  however,  as- 
sume and  promise  to  pay,  and  shall  talie 
said  property  subject  to,  all  unpaid  taxes." 
Act  82  of  1884.  He  is  now  pleased  to  con- 
tend that  be  should  be  decreed  to  be  the 
owner  of  the  property,  and  that  the  re- 
maining price  unpaid  is  secured  by  a  lien. 
As  a  man  binds  himself,  so  must  he  be 
bound,  is  the  principle  from  which  he  seeks 
to  be  relieved  by  contending  that  he  owes 
an  amount  secured  by  a  lien.  We  du  not 
deny  that  the  remainderis  the  unpaid  pur- 
chase price;  but, nevertheless,  taxes  which 
the  purchaser  assumed,  and  which  are  se- 
cured as  to  their  payment  as  taxes,  are 
secured  under  the  provisions  of  law.  We 
will  not  undertake  to  change  a  tax  indebt- 
edness to  a  nondescript  claim,  and  an  un- 
certain privilege,  such  as  plaintiff  would 
allow.  Taxes  are  positive  acts  of  the 
government.  They  are  not  a  debt. 
Desty,  Tax'n,  8.  Properties  were  adjudi- 
cated to  the  state.  The  only  purpose  of 
the  ownership  was  to  secure  the  payment 
of  the  taxes.  In  adjudicating  the  proper- 
ty to  the  plaintiff,  the  state  cannot  be  held 
to  have  defeated  the  object  tn  view,  to 
have  abandoned  the  pui*poBe  of  the  divest- 
ing of  title,  (/.  e.,  the  collection  of  taxes,) 
and  to  have  relinquished  any  remedy  tor 
their  collection.  "The  taxing  power  is  in- 
herent in  every  sovereignty,  and  there  can 
be  no  presumption  in  favor  of  its  relin- 


qaisbment,  surrender,  or  abandonment. 
The  whole  community  is  Interested  in  re- 
taining the  power  of  taxation  undimin- 
ished, and  it  has  a  right  to  insist  that  its 
abandonment  shall  notbepresinned  in  any 
case  whei-e  the  deliberate  purpose  of  the 
state  does  not  appear.  It  is  never  pre- 
sumed to  be  relinquished  unless  the  inten- 
tion to  relinquish  is  declared  in  clear  and 
nnamblguons  terms."  Id.  79.  It  cannot 
be  presumed  to  be  abandoned  or  surren- 
dered except  by  clear  words,  and  for  legal 
and  adequate  considerations.  The  plain- 
tiff cannot  snccessfnlly  assume  the  atti- 
tude uf  an  adjudicatee,  and  the  rights  of 
perfect  ownership,  without  having  com- 
plied with  all  the  terms  of  his  bid.  Much  less 
can  he,  by  thus  assuming,  defeat  the  state 
in  the  collection  of  taxes,  and  in  carrjrine 
out  the  policy  that  the  "common  l)arden  " 
must  be  sustained  by  common  contribn- 
tlon.  There  Is  no  difference  in  reality 
about  the  liability.  The  question  relate, 
solely  to  the  remedy  to  enforce  payment. 

It  is  objected  that  collection  cannot  be 
made  by  execution,  and  in  accordance 
with  the  summary  process  provided  for 
the  collection  of  taxes.  "The  power  to 
'assessand  collect  taxes 'Implies  the  power 
to  enforce  their  collection  by  execution. " 
Id.  82.  But,  where  the  language  will  per- 
mit, statutes  relating  to  taxes  shall  be  so 
construed  as  to  give  effect  to  the  obvious 
intention  and  meaning  of  the  legislature, 
rather  than  to  defeat  this  interest  by  a 
too  strict  adherence  to  the  letter.  "The 
sovereign  right  to  levy  and  collect  taxes 
grows  out  of  the  paramount  necessities  of 
government, — an  urgent  necessity,  which 
admits  no  property  in  the  citizen  while  it 
remains  unsatisfied."  Id.  61.  The  taxes 
are  due  on  the  property.  The  constitu- 
tion, and  all  other  laws  on  the  subject, 
provide  a  summary  process  for  their  col- 
lection. I^et  us  suppose  that  the  portion 
paid  of  the  purchase  price  bad  not  been 
paid.  The  state  would  have  the  right  to 
have  the  property  seised  and  sold  under 
the  summary  tax-collectlug  process.  If 
this  would  be  true  of  the  amount  paid  if  it 
had  not  been  paid,  It  Is  correct  interpre- 
tation as  to  the  amount  assumed.  The 
state  remains  the  owner  only  to  carry  out 
the  intention  of  the  legislature,  and  to  col- 
lect the  taxes  due. 

We  are  referred  to  the  cases  of  In  re 
Lake,  40  La.  Ann.  143,  8  South.  Rep.  479, 
and  of  In  re  Douglas,  41  La.  Ann.  768,  6 
South.  Rep.  675,  as  decisive  authorities  in 
this  case.  For  the  sake  of  some  brevity, 
we  make  a  summary  of  the  issues  in  the 
first:  Nullity  Is  pleaded.  Insufficiency 
and  illegality  of  the  assessment.  Want 
of  notice.  Act  82  of  1884  is  unconstlto- 
tional.  The  property  never  was  adjudi- 
cated to  the  state.  It  was  advertised  tor 
sale  to  enforce  the  payment  of  delinqaent 
taxes,  but  contrary  to  the  provisions  of 
said  act,  as  it  only  provides  for  the  sale  of 
property  that  had  been  previously  adjudi- 
cated to  the  state  on  the  part  of  the  de- 
fendant. The  plea  of  no  cause  of  action 
was  filed.  Among  the  defenses  interposed 
is  the  following:  "(6)  That  all  of  the  pre- 
requisites of  the  law  were  complied  with 
by  all  the  officers,  from  the  assessment  np 
to  and  including  the  execution  and  registry 
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of  the  deed  of  said  poretaaBer.  If  only  a 
portion  of  the  taxes  tor  which  the  proper- 
ty Is  Bold  are  proved  to  have  been  paid, 
the  sale  and  title  to  the  purchaser  shall 
nevertheless  be  good  and  valid,  the  same 
as  If  all  the  taxes  for  which  it  Ib  sold 
have  been  paid."  The  coart  held  as  fol- 
lows. Til. :  "  We  think  the  law  is  constitu- 
tional, and  the  exception  of  no  cause  of 
action  shoald  bare  been  sostalned. "  In 
this  case  as  well  as  In  the  case  In  re  Dook- 
laB,  it  Ib  decided  that  the  tax-sale  under 
Act  82  of  1884  is  conclnsive  as  against  the 
former  owner,  bnt  the  right  of  the  state 
to  recover  the  unpaid  taxes  was  not  con- 
sidered. No  such  question  was  preaented. 
The  tax  has  remained  nnpaid  these  many 

Sears.  The  ordinary  process  has  not 
rought  about  a  settlement.  A  warranty 
to  enforce  compliance  on  a  sale  is  legal. 
Should  he  comply  with  the  law,  the  sale, 
as  between  the  state  and  the  plaintiff, 
will  come  as  absolute  as  it  Is  now  between 
the  plaintiff  and  the  former  owner. 
Rehearing  refused. 

(42  La.  Ann.  720)         

Nbwmann  v.  Ibwin. 

ISwprmM  Count  of  Louisiana.    May  38, 1880. 
^lAAnn.) 

MowraAsn— ToBBCLoenBi— Iirjxmcnox. 
1.  When  a  defendant  In  execntory  proceedings 
tor  ttie  seizure  and  sale  of  mortgaged  propertv 
seta  np  •  plea  of  compensation  of  t&e  debt,  and 
makes  the  requisite  affidavit,  he  is  entitled  to  a 
Brelimijuury  iniiinotlon  aa  of  rightt  and  withont 

SL  Withont  some  proof  of  alleged  simulation, 
documents  annexed  to  the  defendant's  answer,  for 
the  pnrpose  of  clearly  showing  the  compensable 
character  of  his  demand,  will  not  be  considered 
snfflcient  to  authorise  a  refusal  of  preliminary  or- 
der by  the  Judge  of  first  instance,  unless  their  re- 
citals an  sabject  to  no  other  reasonable  interpre- 
tation. 
{SvUalnu  bu  0te  Court) 

Appeal  from  civil  district  conrt,  parish 
of  Orleans;  King,  Judge. 

Fergus  Keman,  for  appellant.  White  A 
Sanndera,  for  appellee. 

Watkinb,  J.  This  Is'an  appeal  from  an 
Interlocutory  Judgment  or  decree  refusing 
the  defendant  an  injunction  against  an  or- 
der of  seizure  and  sale,  predicated  npon  bis 
afSdavlt  that  the  mortgage  debt  had  be- 
come extinguished  by  compensation  pre- 
vious to  plaintiff's  acquisition  of  the 
mortgage  notes.  Defendant  avers  that, 
when  Albert  Meyer  was  the  owner  of  the 
notes  in  suit,  he  acquired,  by  purchase 
from  the  Bank  of  Commerce  of  St.  Louis, 
a  $6,000  interest  in  a  Judgment  it  held 
against  Meyer,  with  due  notice  to  him  of 
the  transfer  for  a  much  larger  sum,  and 
therewith  said  notes  were  compensated 
and  extinguished;  that  this  transaction 
occurred  on  the  2d  of  October,  1889,  and 
the  plaintiff  acquired  said  notes  on  the  9th 
of  said  month,  subsequent  to  their  matu- 
rity, and  subject  to  all  equities  between 
himself  as  maker  and  Meyer  as  payee,  and 
that  the  plea  of  compensation  is  good 
against  them  in  their  hands ;  that  H.  &  C. 
Newmann.as  the  holders  ofBaldmortgag:e 
notes,  have  petitioned  for  and  obtained 
an  order  of  seiinre  and  sale  against  the 
mortgaged  property,  and  will  proceed  to 


seize  and  sell  the  same,  nnless  restrained 
by  injunction,  and  to  which  the  seized 
debtor  alleges  himself  to  be  entitled,  as  of 
right,  without  bond,  and  upon  making  the 
allidavit prescribed  by  law.  Code  Prac.  art. 
739.  As  lUuRtrativeof  themanner  in  which 
Reacquired  an  interest  in  the  Judgment 
of  the  bank  against  Meyer,  the  defendant 
avers  that  he  executed  to  the  bank  a  tltls 
to  the  mortgaged  property,  which  ha 
canned  to  be  duly  recorded,  and  of  which 
the  bank  took  immediate  possession.  The 
deed,  with  the  accompanying  certificate 
of  the  register  of  conveyances  appended, 
was  annexed  to  the  defendant's  answer. 
On  this  showing,  the  district  Judge  de- 
clined to  grant  an  injunction,  without  as. 
Btgrning  any  reasons  in  writing. 

Counsel  for  the  plaintiff  insist.  In  argu- 
ment and  brief,  that  the  Judge  grounded 
his  refusal  on  the  manifest  simulation  ot 
the  transaction  betweentbedefendantand 
the  hank.  In  proof  of  such  apparent  sim* 
niation—  and  we  employ  the  phrase  "  ap- 
parent simulation*  because  the  Judge  re. 
fused  the  Injunction  upon  the  simple  in- 
spection of  the  papers,  and  heard  no  evi- 
dence, of  course— we  are  cited  to  the  con- 
cluding sentence  ot  the  deed,  viz.:  "The 
portion  of  the  Judgment  bo  transferred  is 
to  be  pleaded  in  compensation  against 
these  mortgage  notes.  The  Bank  of  Com- 
merce Ib  to  defray  all  legal  expenses  io 
making  the  plea  of  compensation.  When 
said  notes  have  been  canceled  as  compensa* 
tlon,and  the  mortgage  claim  cleared  from 
the  property,  the  Bank  of  Commerce  Is  to 
pay  me  fSOO.  cash."  We  are  also  re- 
ferred to  a  supplemental  statement,  made 
In  writing,  and  signed  by  the  defendant 
contemporaneously  with  the  deed,  and 
which  is  as  follows,  viz. :  "In  considera- 
tion of  the  Bank  ot  Commerce  of  St.  Louis 
sabrogating  me  to  such  portion  ot  their 
claim  against  Kat>  &  Meyer,  as  partners, 
and  Albert  Meyer,  individually,  as  will 
compensate  the  mortgage  notes  held 
against  me  by  Albert  Meyer,  I  hereby  agree 
that  the  Bank  of  Commerce  shall  receive 
all  that  may  be  realized  out  ot  their  claim 
so  subrogated. " 

From  these  documents  we  extract  the 
three  signlflcant  paragraphs  Illustrative 
of  the  view  of  plaintifl's  counsel,  viz. :  (1) 
"The  Bank  of  Commerce  Is  to  defray  all 
legal  expenses  in  making  the  plea  ot  com- 
pensation." (2)  "When  the  notes  have 
been  canceled,  and  the  mortgage  claim 
cleared  from  the  property,  the  bank  is  to 
pay  me  f300,  cash."  (3)  "In  considera- 
tion of  the  bank  subrogating  me"  to  a 
gortion  ot  the  Judgment  against  Meyer,  "I 
ereby  agree  that  the  Bank  of  Commerce 
shall  receive  all  that  may  be  realized  out 
of  their  claim  so  subrogated. " 

The  theory  of  the  defendant  Is  that  he 
conveyed  to  the  Bank  of  Commerce  the 
property  mortgaged,  in  consideration  of 
a  96,000  interest  In  the  bank's  judgment 
against  his  mortgagee.  Meyer.  By  this 
means  defendant  expected  to  extinguish, 
by  compensation,  his  mortgagee  notes  to 
Meyer,  dhicharge  the  mortgage  from  the 
property  he  had  conveyed  to  the  bank, 
and  thus  secure  to  It  an  unincumbered 
title.  Of  course  the  defendant  expected  to 
lose  the  property,  which  was  of  InsntBclent 
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value  to  satiBfy  bis  debt,  but  he  wished  to 
obtain  his  discharge  from  the  debt  to 
Meyer  and  the  plaintiff.  The  bank  was  to 
receive  the  property  as  compensation  tor 
a  $6,000  payment  on  its  judgment  against 
Meyer.  In  such  a  transaction  it  appears 
to  us  perfectly  legitimate  for  the  bank  to 
agree  to  defray  the  expenses  or  alltigatlon 
by  which  it  was  to  be  so  largely  benefited, 
and  to  pay  $300  additional  as  a  difference 
in  value  in  the  transaction  when  it  should 
be  concluded.  And  when,  by  a  supple- 
mental agreement  of  same  date  as  the 
deed,  defendant  consented  that  the  bank 
shall  recfdve  all  that  may  be  realized  out 
of  their  claim  bo  subrogated,  he  doubtless 
intended  to  convey  the  same  idea  in  an- 
other form  of  words.  We  cannot  readily 
perceive  what  other  way  the  bank  has 
to  realize  on  its  judgment  against,  con- 
fessedly, an  insolvent  person:  and,  if  it 
had  been  possible  for  the  bank  to  have 
realized  otherwise,  it  would  not  have  made 
the  trade  it  did,  when  an  execution  could 
have  served  more  eflBcaciously. 

Without  the  light  of  any  testimony  other 
than  that  furnished  by  the  answer  and 
the  annexed  documents,  we  do  not  feel 
warranted  in  the  assumption  that  the 
transaction  was  manifestly  simulated,  or 
apparently  unreal.  The  defendant  hav- 
ing distinctly  and  unequivocally  set  up  a 
demand  in  compensation  against  an  exec- 
utory mortgage  and  notes,  and  made  the 
requisite  oath,  we  think  him  entitled  to  a 
preliminary  injunction,  on  the  showing 
made.  It  is  therefore  ordered  and  decreed 
that  the  judgment  appealed  from  be  an- 
nulled and  reversed ;  and  it  is  now  ordered 
that  the  cause  be  reinstated,  and  remand- 
ed to  the  court  a  qua  for  further  proceed- 
ings according  to  law,  and  the  views  here- 
in expressed ;  costs  of  appeal  to  be  taxed 
against  the  plain  tlB  and  appellee,  and  those 
of  the  lower  court  to  await  final  ]udg> 
ment  thereon. 

<42  La.  Aim.  «7J)  

Irblbon  et  nx.  v.  Southern  Pao.  By.  Co. 

{Supreme  Cov/rt  of  LouisUma.    May  19, 1890. 
42  La.  Ann.) 

C  iBBnmn— Ibwubim  to  Pabsbnoebs— NBauosNOB 

— ^EVEDBHOE. 

1.  In  order  to  impose  a  liability  on  a  railroad 
company  for  the  consequences  resulting  from  the 
omission  of  an  act  by  one  of  its  employes,  the  test 
is  not  whether,  had  the  act  been  done,  the  acci- 
dent would  not  have  occurred,  but  whether  the 
act  omitted  was  one  which  it  was  the  duty  of  the 
employe  to  perform. 

2.  A  conductor,  who  is  told  by  an  ordinary 
passenger  toat  he  has  heard  an  unusual  loud  noise, 
and  felt  a  jolt  wtilch  has  made  the  coach  jump 
and  aroused  him,  and  who,  after  reasonable  in- 
spection, inside  and  outside  of  the  cai  does  not 
become  conscious  of  a  cause  of  alarm  and  danger, 
is  not  bound  to  stop  the  train  for  an  inspection. 

8.  His  failure  to  do  so,  and  consequent  injui'T 
sustained  thereby  to  a  passenger  by  the  derail- 
ment and  capsizing  of  the  coa^,  caused  by  the 
breaking  of  a  wheel  under  a  car  in  front,  is  not 
such  negligence  as  Imposes  on  the  company  the 
obligation  of  indemnity  for  harm  sustained.  It 
is  dajnnum  absque  i/njurUt. 
(Syllabus  by  the  Court. ) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Kino,  Judge. 

Leovy  &  Blair,  for  appellant.  L.  L. 
Levy,  for  appellee. 


Bebmuoez,  C.  J .  This  is  an  action  in  dam- 
ages  for  bodily  injury  sastainei  in  conse- 
quence of  the  alleged  negligence  of  em- 
ployes for  whose  acts  the  defendant  is  lia- 
ble. The  plaintiff  complains  that  on  the 
16th  day  of  January,  1888,  at  4  a.  m.,  while 
she  was  a  passenger  on  a  sleeper  attached 
to  a  train  of  the  company,  a  wheel  from 
under  the  coach  In  front  of  that  in  which 
she  was  riding  broke;  that  her  sleeper  be- 
came uncoupled,  derailed,  and  capsized; 
that,  in  the  upsetting,  she  received  two 
cuts  above  the  collar-bone  from  the  win- 
dow-glaas;  that  she  became  unconscious, 
suffered  considerably,  was  subjected  to 
humiliations,  had  to  take  care  of  her  in- 
juries, was  disabled  for  months,  and  that 
scars  remain,  a  permanent  disfigurement 
of  her  hand.  The  charge  is  that  the  com- 
pany failed  to  provide  for  careful  servants, 
safe  conveyance,  and  to  use  extraordinary 
diligence  in  the  management  and  running 
of  the  train;  that  the  accident  occurred 
through  the  defectiveness  of  the  fastenings, 
and  lack  of  durable  appliances  in  the  cars, 
and  giving  way  of  the  tracks,  and  other 
defects  and  acts  of  negligence  in  the  direc- 
tion of  the  train ;  and  damages  to  the  ex- 
tent of  $2,600  are  claimed  as  pecuniary 
compensation.  In  defense,  the  company 
contends  that  it  did  provide  a  safeconvey- 
ance.with  proper  equipments,  as  far  as  it 
could  do  so,  with  the  exercise  of  the  ut- 
most care  and  skill,  and  that  the  accident 
was  solely  due  to  the  latent  defect  in  a 
wheel,  which  no  human  care  or  skill  could 
have  detected  or  prevented.  From  a  judg- 
ment allowing  plaintiff  $750,  defendant  ap- 
peals. 

The  district  judge  succinctly  recites  the 
following  facts  found  by  him :  "  The  cause 
of  the  accident  was  the  breaking  of  the 
wheel  at  a  point  about  135  miles  from  New 
Orleans.  It  had  been  carefully  inspected 
at  La  Fayette,  and  showed  no  patent  de- 
fects. The  track  was  in  good  order.  The 
train  was  properly  equipped.  The  run- 
ning-gear and  fastenings  of  the  car  were 
in  good  condition.  The  train  was  not 
running  at  an  unusual  rate  of  speed.  The 
wheel  accidentally  broke  from  some  hidden 
defects  or  cause  which  human  care  and 
foresight  could  not  prevent. "  We  concur 
in  this  finding,  but  differ  from  the  reasons 
assigned  conducive  to  an  allowance  of 
damages,  in  which  our  learned  brother 
labors  to  show  that  the  conductor  did  not, 
after  the  breaking  of  the  wheel,  stop  the 
train,  and  that,  had  he  done  so,  the  acci- 
dent would  not  have  happened,  and  the 
plaintiff  would  not  have  been  injured, 
tinder  this  theory,  we  think  the  dut^  of 
the  conductor  was  extended  too  far. 

There  can  be  no  doubt  that,  as  it  ia 
shown  that  the  wheel  was  manufactured 
in  a  proper  manner,  by  respectable  manu- 
facturers, and  that,  like  it,  the  axle  was 
without  blemish;  that  as  no  defect  was 
revealed  after  th"  usual  examination  and 
testonthe  night  of  the  accident,  and  short- 
ly before  its  occurrence, — no  fault  could  be 
imputed  to  the  defendant  from  which  lia- 
bility for  the  injury  sustained  could  be  at- 
tached. Hutch.  Carr.  §§497,  508;  Railway 
Co.  v.  Beggs,  85  III.  80;  Railway  Co.  v. 
Huntley,  38  Mich.  546.  548;  McPadden  v. 
Railroad  Co.,  44  N.  Y.  481. 
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The  platntlB  does  not  appear  to  codtest 
the  condition  of  things  lonnd  by  the  dis- 
trict judg^e,  or  the  law  applicable  to  it; 
but  her  contention  is,  as  the  conductor  ol 
the  train  had  been  seasonably  warned  by 
a  passenger  who  bad  heard  an  unusual 
loud  noise  and  felt  a  jolt,  which  had  made 
the  coach  jump,  arousing  him,  and  who 
had  asked  him  to  see  about  it,  this  official 
did  not  examine  and  stop  the  train,  and 
that,  had  he  done  so,  he  would  have  dis- 
covered the  broken  wheel,  provided 
agcdnst  the  consequent  danger,  and  thus 
would  have  prevented  the  accident.  The 
law  seems  clear  that,  when  the  sole  basis 
of  liability  is  the  omission  to  perform  a 
certain  duty  suddenly  and  unexpectedly 
arising,  there  ought  to  be  at  lenst  a  con- 
sciousness of  thefacts  which  raise  the  duty 
on  the  part  of  the  person  charged  with  its 
performance.  Railways  are  not  liable 
for  a  mistaken  exercise  of  judgment  on  the 
part  of  their  employes  in  an  emergency, 
nor  for  a  failure  on  the  part  of  their  serv- 
ants to  act  with  the  utmost  promptitude 
when  the  circumstances  are  such  as  to  af- 
ford no  time  for  deliberation.  Patt.  By. 
Ace.  Law,  p.  Ill,  §  115.  In  such  cases,  the 
party  charging  the  omission  must  prove 
that  the  duty  alleged  existed,  that  the 
omission  constituted  a  legal  fault,  and 
that,  had  it  been  performed,  the  accident 
would  not  have  happened.  The  conduct- 
or, heard  as  witness,  said  that,  upon 
the  statement  of  the  passenger,  he  imme- 
diately went  back  in  the  car,  saw  nothing 
unusual,  stood  on  the  platform,  looked 
outside,  and  discovered  nothing;  that  he 
bad  just  stepped  into  the  second-class 
coach,  when  he  saw  the  bell-line  jerk,  and 
that  he  pulled  the  bell  to  stop ;  that  he 
went  back,  and  got  the  passengers  out  of 
the  car.  He  also  says  that,  in  passing 
over  a  switch  or  a  frog,  a  train  makes  a 
loud  noise,  and  that  it  is  not  an  unusual 
thing  for  passengers  to  become  alarmed, 
and  to  report  to  blm,  in  such  cases,  when 
there  is  no  occasion  for  fear.  It  is  evident 
that,  had  the  conductor  stopped  the  train, 
when  the  passenger  told  him  of  what  be 
had  heard  and  felt,  and  bad  he  looked  into 
the  exciting  condition  of  things,  he  could 
have  discovered  the  broken  wheel,  and  the 
accident  would  not  have  occurred;  but 
the  question  is  not  to  be  viewed  in  that 
light  or  from  that  stand-point.  The  test 
of  liability  in  such  cases  is  not  whether 
the  conductor  omitted  doing  something 
he  could  have  done,  and  which,  if  done, 
would  have  prevented  the  injury,  but 
whether  he  abstained  from  doing  anything 
which,  in  the  exercise  of  ordinary  care  and 
prudence,  he  consciously  ought  to  have 
done,  and  did  not  do,  the  omission  of 
which  caused  the  accident  producing  the 
injury.  The  real  and  only  question  in  the 
case  is  simply  whether  the  conductor  was 
conscious  of  the  condition  of  things,  and 
was  bound,  on  the  mere  statement  of  the 
passenger,  to  have  stopped  the  train, 
where  he  saw  no  occasion  for  it. 

It  appears  from  his  statements,  and 
from  the  testimony  heard,  that  he  did  not 
know  that  any  accident  had  happened ; 
that,  as  soon  as  the  passenger  told  him 
what  he  did,  he  took  steps  to  inquire  and  as- 
certain, and  afterwards  discovered  no 
v.7so.no.28— 51 


cause  of  apprehension.  He  was  not,  there- 
fore, conscious.  There  is  nothing  to  show 
who  that  passenger  was ;  whether  be  be- 
longed to  the  ordinary  class  of  travelers, 
or  whether  he  was  an  ba.bitu6  or  an  experi- 
enced railroad  man,  to  whose  statements 
or  meanings,  in  such  a  case,  Herioussignifl- 
cations  could  be  attached.  The  proposi- 
tion is  inadmissible  that,  on  the  simple 
statement  of  any  flrst-coming  passenger 
that  he  has  heard  a  loud  noise  and  felt  a 
joit,  a  conductor,  who  has  not  thus  heard 
and  felt,  who,  after  instant  search  and  ex- 
amination, discovers  no  subject  ol  appre- 
hension, is  bound  to  stop  a  train  at  night, 
for  special  and  thorough  Inspection  of  Its 
different  parts.  Were  it  so,  there  is  no  tell- 
ing how  often  he  would  have  to  do  so  on 
the  journey.  We  are  therefore  of  opinion 
that,  as  it  was  not,  under  the  circum- 
stances, the  duty  of  the  conductor  to  have 
stopped  the  train,  the  company  Is  not  re- 
sponsible for  his  failure  to  have  done  so, 
and  that  the  injury  sustained  Is  damnum 
Sbhsque  Injuria,  particularly  as  it  consist- 
ed, as  the  plaintiff  herself  declares,  of 
fright  and  a  slight  cut.  It  is  therefore  or- 
dered and  decreed  that  the  judgment  ap- 
pealed from  be  reversed,  and  that  there 
now  be  judgment  for  defendant,  with  coats 
In  both  courts. 


Cardbn  y.  State. 


(89  Ala.  110) 


{SuiprmM  Court  of  Alabama.  May  23, 1890.) 
Labosnt— Description  op  Peopbbtt. 
1.  An  indictment  for  larceny  charged  the  tak- 
ing of  one  $10  bill  and  one  |6  bill  In  money  of  the 
United  States  of  America,  of  tiie  value  of  915. 
Held  to  sufficiently  designate  the  kind,  denomi- 
nation, and  value  of  the  money  stolen. 

3.  The  description  in  the  indictment  being 
sufficient,  it  is  not  error  to  refuse  charges  based 
upon  the  assumption  that  the  grand  jury  knew  a 
more  particular  description. 

Appeal  from  criminal  court,  Jetteraoa 
county;  S.  E.  Gbebne,  Judge. 

The  indictment  in  this  case  charged  that 
the  defendant,  Henry  Garden,  "feloniously 
took  and  carried  away,  from  the  person 
of  Tom  Powell,  one  ten-dollar  bill  and  one 
flve-dollar  bill,  in  money  of  the  United 
States  of  America,  a  more  particular  de- 
scription of  which  is  to  the  grand  jury  un- 
known, the  same  being  of  the  value  of  fif- 
teen dollars,  and  the  personal  property  of 
said  Tom  Powell. "  The  bill  of  exception 
states  that  the  defendant  demurred  to  the 
indictment,  and  that  his  demurrer  was 
overruled;  but  the  judgment  entry  only 
recites  that  the  trial  was  on  issue  joined 
on  the  plea  of  not  guilty.  On  the  trial. 
Powell,  having  testifipd  to  the  loss  of  his 
money,  and  stated  circumstances  tending 
to  criminate  the  defendant,  added :  "  Both 
of  the  bills  were  greenbacks.  I  know  that 
fact,  and  have  known  it  all  the  time." 
Defendant's  counsel  then  asked  the  wit- 
ness :  "  What  did  you  tell  the  grand  jury 
about  it?  "  The  court  sustained  an  objec- 
tion to  this  question,  and  the  defendant 
thereupon  excepted.  The  defendant  also 
requested  several  charges  to  be  given  to 
the  jury,  based  on  the  assumption  that 
the  grand  jury  knew,  or  by  due  diligence 
might  have  known,  a  more  particular  de- 
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Bcrlptlon  of  the  money ;  and  he  duly  ex- 
cepted to  tbe  refusal  of  these  charges. 
W.  L.  M&Hin,  Atty.  (Jan.,  for  the  State. 

Clopton,  J.  When  the  larceny  charged 
Is  of  bills.  Intended  to  circulate  as  money, 
the  description  may  be  general;  an  indict- 
ment which  describes  them  by  Icind,  de- 
nomination, and  value  is  sufficient.  The 
iadlctment  charges  defendant  with  having 
feloniously  talcen  and  carried  away, "  from 
the  person  of  Tom  Powell,. one  ten-dollar 
bill  and  one  five-dollar  bill,  in  money  of 
the  United  States  of  America, "  of  tbe  value 
of  $16.  This  description  designates  bills 
circulating  as  money  by  authority  of  the 
general  government,  and  ex  vl  termini  the 
kind  or  species  of  currency, — nationaJ  pa- 
per currency.  It  identifies  tbe  things 
stolen,  and  shows  them  to  be  subjects  of 
larceny.  The  kind,  denomination,  and 
value  are  sufficiently  averred.  Sallle  v. 
State,  89  Ala.  691 :  Grant  v.  State,  65  Ala. 
201;  Levy  v.  State,  79  Ala.  269.  The  de- 
scription in  the  Indictment  being  sufilcient, 
wbetberamore  particular  description  was 
to  tbe  grand  jury  unknown  becomes  an 
Immaterial  Inquiry.  Such  an  averment  in 
an  indictment,  sufficiently  describing  the 
things  stolen,  must  be  regarded  surplns- 
age.  Tbe  court  did  not  err  in  the  refusals 
to  charge  as  requested  by  defendant,  nor 
In  the  rallngs  on  the  admissibility  of  evi- 
dence. 

Affirmed. 

(90  Al«.  41(0  


RiCB  T.  SCBLOBS  ot  al. 
(Supreme  Comt  of  AlatKimM.    May  6, 1890.) 
AooousiN— BoBDXK  or  Fboov^Biix  o*  Excbp- 
nom. 
1.  A  chairge  that  the  retention,  without  objec- 
tion, of  an  account  rendered,  is  conclusive  evi- 
dence that  it  Is  correct,  is  error  which  is  not  harm- 
less, If  there  is  any  evidence  tendine^toimiieach  it. 

3.  An  account  is  sufficiently  proved  to  eo  to 
the  jury  by  evidence  that  the  book-keepers  of  the 
plaintlOB  and  the  defendant  have  examined  it, 
and  eliminated  errors,  and  that  it  contains  those 
Items  only  which  liave  been  passed  as  correct. 

8.  In  •  salt  on  an  open  account,  the  burden  is 
on  the  plaintiff  to  show  the  balance  due  after  giv- 
ing credit  for  all  payments. 

4.  When  copies  of  papers  are  made  exhibits 
to  a  bill  of  exceptions  which  states  that  an  offer 
was  made  to  read  in  evidence  the  originals,  which 
were  identified  by  a  witness,  and  referred  to  by 
others,  and  no  objection  to  their  competency  ap- 
I>ear8  to  have  been  made,  tbe  papers  will  be  con- 
sidered as  in  evidence  in  the  case. 

Appeal  from  city  court  of  Montgomery ; 
Thomas  M.  Arhington,  Judge. 

Moore  &  Flnley  and  Rice  £  WiIey,toT  ap- 
pellant. ArriagtoJt  &  Grah&m,  for  appel- 
lees. 

McClbli^n,  J.  It  has  been  suggested 
In  argumenttbatcertain  papers  evidencing 
payments  by  defendant's  intestate  to  the 
plaintiffs,  which  are  made  Exhibits  1,  2,  3, 
4,  6,  and  6  to  the  bill  of  exceptions,  do  not 
appear  to  have  been  read  in  evidence,  and 
hence  cannot  be  considered  in  reviewing 
the  charges  given  and  refused  on  the  trial 
below.  It  is  true  that  the  only  positive 
statement  contained  In  the  bill  of  excei>- 
tlonsontbe  point  is  that  "the  defendant 
then  offered  to  read  in  evidence  to  the  jury 
the  originals,  of  which  said  Exhibits  1,  2, 


8,  4,  6,  etc.,  are  copies;**  and  it  may  be 
conceded  that,  if  nothing  else  appeared  in 
regard  to  them,  we  could  not  treat  them 
as  having  been  before  the  jury.  But  both 
the  defendant's  and  plaintiffs'  witnesses 
testify  about  these  papers  In  a  way  that 
would  have  been  inexplicable  to  the  court 
or  Jury  had  they  not  been  in  evidence; 
and  their  exhibition  to  the  bill  of  excep- 
tions, with  appropriate  identification  by 
a  witness  on  the  stand,  can  only  be  ac- 
counted for  on  tbe  assumption  that  they 
were  read  to  tbe  Jury.  As  no  objection 
was  made  to  them,  no  ruling  of  the  court 
invoked  or  had  on  their  competency,  and 
they  could  have  been  exhibited  for  no 
other  purposes  than  as  a  part  of  tbe  evi- 
dence in  the  case,  we  shall  also  consider 
them. 

Their  tendency,  though  weak  and  incon- 
clusive, was  to  establisb  credits  on  the  ac- 
count upon  which  the  suit  was  brought 
to  the  extent  of  their  several  amounts. 
There  was  other  evidence  that  tbeamount 
represented  by  these  checks,  drafts,  etc., 
which  purported  to  bare  been  drawn  in 
favor  of,  and  paid  to,  plaintiffs,  bad  not 
been  credited  on  the  account  in  suit, 
though  the  transactions  were  within  the 
time  covered  by  that  account.  Moreover, 
plalntitfs'witness  does  not  appear  to  baTe 
very  clearly  explained  why  these  drafts 
had  no  connection  with  the  account  sned 
on.  These  papers,  and  the  oral  evidence 
in  r^ard  to  them,  tended,  we  think,  nec- 
essarily, to  impeach  the  correctness  of  tbe 
statement  of  account  which  was  made  the 
basis  of  the  action ,  at  least  in  such  sort  that 
it  was  proper  for  the  Jury  to  consider  them. 
Furthermore,  the  witness  Englehardt 
had  testified  to  discrepancies  in  plaintttts' 
account  of  itself,  and  also  between  it  and 
another  statement  of  the  indebtedness  fur- 
nished him  by  plaintiffs'  book-keeper.  It 
may  be  that  none  of  this  testimony,  nor 
all  of  it  together,  was  sufficient  to  falsify 
the  statement  of  indebtedness  sued  on ;  but 
whether  it  was  sufficient  or  not  was  man- 
ifestly a  question  for  the  jury.  The  court 
in  its  general  charge  instructed  the  jury 
that  "if  tbe  account  or  accounts  of  plain- 
tiffs against  Rice  &  Wilson  [Bice  being  de- 
fendant's intestate]  were  presented  to  Rice 
&  Wilson,  and  were  retained  by  them  with- 
out objection  for  an  unreasonable  time, 
then  the  law  conclusively  presumes  that 
the  accounts  were  correct. "  This  charge 
was  confessedly  erroneous.  A  reversal  on 
account  of  it  is  sought  to  be  avoided  by 
an  invocation  of  the  doctrine  of  error 
without  Injury;  tbe  theory  of  appellee 
necessarily  being  that  there  was  no  evi- 
dence upon  which  the  ]ury  might  have 
based  an  impeachment  or  falsification  in 
whole  or  in  part  of  the  account  or  ac- 
counts thus  presented  to  Rice  &  Wilson, 
and  not  objected  to  by  them.  That  theo- 
ry, as  we  have  seen,  is  unsound.  There 
was  such  evidence.  The  charge  erroneous- 
ly took  its  consideration  away  from  the 
jury  by  making  a  fact  conclusive  which 
was  only  prima  ikclc  evidence  of  correct- 
ness, and  we  cannot  see  that  it  operated 
no  detriment  to  the  defendant. 

The  paragraph  in  which  is  found  that 
part  of  the  general  charge  quoted  ubove 
contained    also   tbe  following:   'And  it 
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would  be  strange  It  there  should  have 
been  errors  in  the  acconnts  of  Scbloss  & 
Kahn  against  Bice  &  Wileon,  and,  if  they 
were  in  fact  received  monthly,  that  tbe 
latter  should  have  kept  on  buying  goods, 
and  trading  with  them,  it  tbey  did  so." 
Both  of  these  clauses  are  set  out  together 
in  tbe  bill  of  exceptions,  and  the  exception 
is  "  to  each  and  every  part  of  the  cbarge 
of  the  presiding  judge  which  is  set  out 
hereinabove."  This  is  a  mere  general  ex- 
ception to  the  whole  paragraph;  and,  it 
any  separable  part  of  it  states  a  correct 
proposition  of  law,  proper  to  be  given  in 
charge,  the  exception  will  avail  nothing. 
May  berry  v.  Leech,  68  Ala.  S89;  Holland 
V.  Barnes,  fiS  Ala.  87.  But  we  are  of  opin- 
ion  that  no  part  of  the  charge  was  good. 
The  first  proposition  was  erroneous  and 
injurious  as  we  have  seen.  The  last  part 
did  not  assert  any  proposition  of  law.  It 
was  a  mere  argument  to  tbe  Jury,  and  not 
proper  to  be  given  them  as  an  instruction 
on  the  law  applicable  to  the  facts.  The 
charge,  therefore,  in  every  part,  was  bad 
and  taken  as  a  whole  worked  injury  to 
the  defendant. 

As  a  reversal  must  result  from  the  view 
we  have  taken  above,  only  such  of  the 
other  exceptions  reserved  as  involve  mat- 
ters which  will  probably  arise  on  a  retrial 
of  the  case  will  be  considered. 

The  fact  that  an  account  is  shown  to 
have  been  a  correct  transcript  from  the 
books  of  the  plaintiff,  without  more,  will 
not  authorize  its  introduction  in  evidence. 
Its  items  must  be  proved,  or  ft  mast  be 
shown  to  have  been  rendered  to  tbe  de- 
fendant, and  kept,  without  objection  to 
its  correctness, for  such  alength  of  time  as 
to  raise  the  presumption  that  objection 
would  have  been  made  if  any  ground 
therefor  existed ;  or  itmustbe  shown  that 
tbe  items  have  been  gone  over  by  plaintiff 
and  defendant,  and  all  errors  eliminated, 
and  all  suggested  corrections  made,  before 
It  should  be  allowed  to  go  to  the  Jury. 
HIrschfelder  v.  Levy,  69  Ala.  851.  The 
witness  Marks  did  not  testify  to  tbe  cor- 
rectness of  the  account,  but  only  to  Its  be- 
ing a  correct  statement  of  the  account  as 
it  appeared  on  tbe  plaintiffs'  books.  Nei- 
ther did  he  prove  that  the  account  had 
been  delivered  to  defendant,  and  kept 
without  objection.  But,  as  we  under- 
stand bis  evidence  ,  he  did  swear  that  he 
and  defendant's  book-keeper  had  "checked 
off" — that  is,  compared — the  mutual  ac- 
connts between  their  employers,  eliminat- 
ed errors  therefrom,  and  that  the  account 
offered  was  the  result  of  this  comparison 
and  elimination,  and  contained  only  items 
which  had  thus  been  considered,  and 
passed  as  correct.  The  court  did  not  err  in 
allowing  it  to  go  to  the  Jury.  The  rele- 
vancy of  those  items  of  the  statement  fur- 
nished by  Marks  to  Englehardt,  which 
represented  dealings  after  the  death  ot 
Rice,  does  not  appear.  There  Iq  no  pre- 
tense disclosed  in  the  record  that  this  part 
ot  the  statement  tended  in  any  way  to 
throw  light  on  former  dealings,  or  sup- 
plied any  evidence  of  credits  which  should 
have  been,  but  were  not,  allowed  on  the 
statement  of  the  dealings  involved  in  the 
suit.  Its  exclusion  was  proper.  That 
partot  tbe  court's  general  charge  to  which 


defendant's  second  exception  te  taken  was 
free  from  error  of  which  the  defendant  can 
complain. 

Of  the  charges  given  at  the  request  ot 
plaintiffs,  only  the  sixth,  to  tbe  effect 
"that  the  burden  of  proving  any  payments 
on  tbe  account  sued  on,  or  any  set-offs,  Is 
on  the  defedndant,"  is  open  to  criticism. 
Its  fault  lies  in  the  assumption  that  the 
account  is  shown  to  have  been  a  stated 
account,  in  which  case  only  would  tbe  bur- 
den of  proof  as  to  payments  rest  on  the 
defendant.  Whether  the  account  was 
stated  or  not  was  a  question  for  the  Jury, 
as  It  cannot  be  affirmed  that  the  evidence 
on  the  point  was  without  conflict,  and 
free  from  adverse  inferences.  It  the  ac- 
countwas  not  a  stated  or  uncontro verted 
account,  it  was,  of  course,  on  the  ptaintitf 
to  show  the  balance  dun  on  it  after  allow- 
ing credit  for  all  payments. 

For  a  similar  reason,  the  third  charge 
asked  by  defendant  was  properly  refused. 
It  assumed  that  the  ax:count  was  an  open 
one,  in  which  case  only  was  the  burden 
referred  to  in  the  charge  on  plalntlHs.  If 
a  stated  '  ccount,  it  was  for  the  defendant 
to. surcharge  and  falsify  It.  and  furnish  the 
evidence  showing  what  Iteniswere  proper, 
and  what  Improper,  charges ;  the  theory 
with  respect  to  a  stated  account  being 
that  the  defendant  has  agreed  to  pay  it 
as  it  stands. 

Chai-ge  No.  1,  requested  by  defetidant,  is 
abstract  and  misleading.  The  witness 
Marks  did  not,  as  we  understand  the  rec- 
ord, testify  that  there  were  discrepancies 
between  the  account  sued  on  and  tbe 
statements  rendered  to  Englehardt.  His 
testimony  was  that  what  appeared  to  be 
discrepancies  were  not  discrepancies,  in 
truth  and  in  fact,  but  resulted  simply  from 
the  off-setting  of  certain  credits  against 
certain  debits.  Had  thechar«(e  been  given, 
it  would  have  tended  to  mislead  the  jury 
Into  the  belief  that  real  discrepancies  ex- 
isted. 

The  other  charges  requested  by  the  de- 
fendant were  of  a  claes  which  has  been 
frequently  condemned  by  this  court  as  be- 
ing mere  arguments  to  the  jury.  Snider 
V.  Burks,  84  Ala.  58,4Soutb.Rep.  225;  Hua* 
sey  V.  State,  86  Ala.  84,  5  South.  Rep.  484; 
Bank  v.  McDonnell,  post,  — . 

The  Judgment  of  the  city  court  is  re- 
versed, and  tbe  cause  remanded. 


Steineb  et  al.  v.  Elub. 
{Supreme  Cowrt  af  Alabama.    May  6*  1890.) 

MOBTOAOI — SaTUVACO'ION— StATDTORT    FKlTALtT. 

1.  In  an  action  for  a  statntory  penalty  under 
Code  Ala.  { 1889,  providing  that  a  mortgagee  who, 
having  received  tne  sum  secured  by  his  mortgage, 
fails  lor  three  months  after  written  request  to 
satisfy  of  record  his  mortgage,  shall  forfeit  to 
the  mortgagor  the  sum  of  $200,  unless  during  that 
time  a  suit  Is  pending  in  which  the  fact  of  satis- 
faction is  in  issue,  a  petition  alleging  payment,  and 
a  request  to  satisfy,  and  that  for  more  than  ttiree 
months  thereafter,  though  no  suit  oontestlog  tta« 
payment  was  pending,  (he  mortgagee  tailed  to 
comply  with  such  request,  states  a  cause  of  action. 

a.  Where  a  mortgagor  wrote,  postpaid,  and 
addressed,  a  letter  to  the  mortgagees,  at  their 
usual  place  of  residenoe,  requesting  the  cancella- 
tion of  the  mortgage,  it  will  be  presumed  that  the 
letter  was  received  by  them. 
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S.  Instructions  requested  by  defendants,  that, 
"although  the  preaamption  is  that  the  written 
req^uest  was  received  if  it  was  delivered  to  the 
mail,  •  •  •  that  presumption  is  rebutted  by 
the  evidence  of  the  defendants  that  they  did  not 
receive  the  request,  unless  the  jury  shall  refuse 
U>  believethat  evidence^ " and,  "if  the  defendants 
have  sworn  that  they  did  not  receive  it,  *  •  * 
the  fact  that  it  •  *  •  was  placed  in  the  post- 
ofBce  or  mall  *  *  *  is  not  sufftcient  to  show 
that  the  defendants  did  receive  it,  unless  the  jury 
believe  that  what  they  have  sworn  to  is  not  worthy 
of  credit, "  are  argumentative,  and  properly  re- 
fused. 

Appeal  from  the  circuit  court  of  Mont- 
gomery county ;  John  P.  Hubbard,  Judge. 

This  action  was  brought  by  the  appellee 
against  the  appellants  on  May  .S,  1888,  and 
sought  to  recover  damages  for  not  cancel- 
ing a  mortgage  on  the  records  of  the  pro- 
bate court.  The  complaint  was  In  the  fol- 
lowing words:  "The  plaintitr  claims  of 
the  defendants  the  sum  of  two  hundred 
dollars  for  this:  That  on  or  about  the 
80th  day  of  April,  1887,  plaintiff  executed 
and  delivered  to  defendants  a  mortgage, 

•  •  •  which  •  •  •  was  duly  record- 
ed;   ••    *    that    »   •   •   the  mortgagees 

•  •  •  received  satisfaction  of  the  amount 
secured  by  said  mortgage,  and  that  on  or 
about  the  10th  day  of  January,  1888,  plaln- 
ti0  requested  said  mortgageen.  In  writ- 
ing, (the  defendants,)  to  enter  satisfaction 
upon  themargin  of  tberecord  ofsald mort- 
gage; •  •  •  that,  at  the  time  of  such 
request,  there  was  no  pending  suit  between 
plaintiff  and  defendants  involving  whether 
such  mortgagees  had  received  satisfaction 
of  said  mortgage.  Plaintiff  avers  that  the 
defendants  failed,  •  •  •  for  three  months 
after  said  payment  of  said  mortgage,  and 
said  request  to  enter  satisfaction  thereof, 
as  aforesaid,  to  make  the  entry  of  satisfac- 
tion of  said  mortgage  on  the  margin  of 
the  record  thereof.  Plaintiff  avers  that 
there  was  no  pending  suit  between  plain- 
tiff and  defendajits,  within  three  months 
alter  said  payment  and  said  request,  in- 
volving whether  such  mortgagees  had 
received   satisfaction  of   said    mortgage. 

•  •  •  Whereupon  he  brings  his  suit." 
Tlie  defendants  demurred  upon  the 
grounds:  "(1)  That  the  complaint  does 
not  aver  that  three  months  elapsed  after 
the  written  request  to  enter  satisfaction ; 
(2)  that  it  is  not  averred  that  the  defend- 
ants failed  for  three  months  after  the  writ- 
ten request  to  enter  satisfactkm :  (3)  that 
the  complaint  sets  forth  no  substantial 
cause  of  action."  The  court  overruled 
these  demurrers,  and  the  defendant  duly 
excepted. 

Upon  the  trial  of  the  case,  as  is  shown 
by  the  bill  of  exceptions,  the  plaintiff  in- 
troduced in  evidence  the  mortgage  In- 
volved, and  also  testified  himself  that  he 
had  1  aid  the  amount  secured  by  the  mort- 
gage In  full,  and  that,  upon  the  payment 
of  the  mortgage,  he  rpqueated  the  defend- 
ants to  have  the  said  mortgage  marked 
"  Satisfied  "  on  the  records,  and,  upon  their 
failure  to  do  so,  he  wrote  them  a  letter, 
again  making  the  request;  that  this  let- 
ter was  written  at  Onion  Springs,  be- 
tween the  10th  and  15th  .lanuary,  1888, 
was  addressed  to  the  defendants  at  Mont- 
gomery, Ala. ;  that  hestampedand  mailed 
it,  but  that  the  said  mortgage  was  not 


marked  "Sutlafied"  until  after  this  salt 
was  commenced ;  that  the  defendants  ad- 
mitted that  they  had  received  the  letter. 
And  the  sister  ol  the  plaintiff  testified  that 
she  was  In  the  store  of  the  defendants  in 
April,  1888,  when  the  defendants  told  the 
plaintiff  that  they  had  received  the  let- 
ter, and  would  attend  to  having  the  mort- 
gage marked  "Satisfied."  The  evidence 
lor  the  defendant  was  In  direct  conflict 
with  the  testimony  of  the  plaintiff  as  to 
having  received  any  written  request  from 
bim  to  have  the  Raid  mortgage  marked 
"Satisfied;"  and  they  denied  ever  admit- 
ting that  they  had  received  the  letter  re- 
ferred to,  and  testified  to,  by  the  plaintiff 
and  his  sister. 

Upon  the  evidence  introduced,  the  court 
charged  the  jury  that,  "if  the  Jury  believe 
from  the  evidence  that  the  plaintiff  had 
written  a  letter  dated  at  Union  Springs, 
and  paid  the  postage  thereon,  and  mailed 
the  letter,  addressed  to  defendants  at 
Montgomery,  Ala.,  requesting  that  the 
mortgage  be  canceled,  this  created  a  pre* 
sumption  that  the  defendants  received  the 
said  letter  so  mailed. "  The  defendant  re- 
served an  exception  to  this  part  of  the 
court's  charge,  and  requested  the  follow- 
ing charges,  the  giving  of  which  was  re- 
fused, and  defendants  excepted :  "(2)  Al- 
though the  presumption  Is  that  the  writ- 
ten request  was  received  by  Steiner  &  Bro. 
it  It  was  delivered  to  the  mail  at  Union 
Springs,  that  presumption  is  rebutted  b.v 
the  evidence  of  the  defendants  that  they 
did  not  receive  the  request, unless  the  jury 
shall  refuse  to  believe  that  evidence.  (3) 
If  the  defendants  have  sworn  that  they 
did  not  receive  a  written  requeut  to  have 
satisfaction  of  the  mortgage  entered  upon 
the  records,  the  fact  that  such  areque8t,in 
writing,  was  placed  In  the  post-office  or 
mail  at  Union  Springs  is  not  of  Itself  suffi- 
cient to  show  that  the  defendants  did  re- 
ceive it,  unless  the  Jury  believe  that  what 
they  have  so  sworn  to  is  not  worthy  of 
credit. " 

There  was  judgment  for  plalntlK;  and 
defendants  appeal,  and  aHBlg:n  the  ruling 
on  demurrer,  and  the  giving  ol  the  charge 
copied,  and  the  refusal  to  give  the  charges 
asked,  as  error. 

Code  Ala.  §  1869,  provides :  "If  amort- 
gage  which  is  of  record  has  been  fully  paid 
or  satisfied,  the  mortgagee  •  •  •  must, 
on  the  request  in  writing  of  the  mort- 
gagor, •  •  »  enter  the  fact  of  payment 
or  satisfaction  on  the  margin  of  tberecord 
of  the  mortgage.  •  •  •  If,  for  three 
months  after  such  request,  the  mortgagee 
•  •  •  falls  to  make  such  entry,  he  for- 
feits to  the  party  making  the  request  $200, 
unless  there  is  pending,  or  there  is  insti- 
tuted, a  suit  within  that  time  In  which  the 
fact  of  payment  or,  satisfaction  Is  or  may 
b©  con  tested. " 

Williamson  &  Williams  anA  Watts  Jt  Son, 
for  appellants.  Moore  &  Flalejr,  for  re- 
spondents. 

Stone,  C.  J.  The  complaint  in  this  case 
avers  every  material  fact  the  statute 
makes  necessary  to  the  maintenance  of 
the  action,  and  the  demurrer  to  it  was 
properly  overvir.ed.  Code  1886,  §  1869,  and 
citations;  WiUiams  v.Bowdln.68  Ala.  126; 
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Jarratt  v.  MoCabe,  75  Ala.  825;  Scott  t. 
Field,  Id.  419. 

There  was  no  error  In  the  charges  ol  the 
court.  The  charge  given  by  the  court  of 
Its  own  motion  is  strictly  In  accordance 
-with  the  authorities.  Rosenthal  r.  Walk- 
er, HI  U.  S.  186, 4  Sup.  Ct.  Rep.  882 ;  1  Greenl. 
Ev.  §40;  2  Best,  Ev.  §  403;  1  Taylor,  Ev. 
§179.  The  charges  asked  by  defendants 
were  mere  arguments,  and  two  of  them, 
If  given,  would  have  been  a  palpable  in- 
vasion of  the  province  of  the  Juiy.  They 
were  rightly  refused.  Lang  v.  State,  84 
Ala.  1,  4  South.  Rep.  193;  Snider  v.  Burks, 
84  Ala.  63,  4  South.  Rep.  225;  City  Council 
T.  TowDsend,  84  Ala.  478,  4  South.  Rep. 
780;  Fertilizer  Co  v,  Reynolds,  85  Ala.  19, 
4  South.  Rep.  639;  Hussey  v.  State, 86 Ala. 
34,6  South.  Rep.  484;  Perry  r.  State,  87 
Ala.  80,  6  South.  Rep.  4"&;  Norris  t.  State, 
87  Ala.  85,  6  South.  Rep.  371. 

Affirmed. 


(90  Ala.  Ug) 


Park  v.  Lidb. 
LiDE  T.  Pabk. 


{Supreme  Cawrt  of  Alabama.    Hay  8,  1890.) 
Bquitt— FliSASiNa — Fbauc — ^Vabiajice  —  Amsns- 

KBITT. 

1.  A  wife's  land  having  been  8old  under  a 
mortgage,  and  bid  In  by  her  husband's  brother, 
wlio  afterwards  conveyed  to  lilm,  a  bill  by  lier 
heirs,  charging  that  he  had  paid  tiie  debt  with 
her  money,  and  that  the  foreclosure  was  collusive, 
cannot,  on  failure  of  proof  that  the  mortgage  was 
not  a  valid  and  subsisting  lien,  be  amenoed  so  as 
to  charge  him  as  having  purchased  in  trust  for 
his  wife,  and  to  oompel  s  conveyance  on  repay- 
ment of  his  expenditures  in  removing  the  incum- 
brance. 

3.  There  can  be  no  review  on  appeal  of  the 
action  of  the  court  on  demurrer  to  a  Dill,  when 
the  record  does  not  disclose  what  it  was,  except 
by  what  seems  to  be  a  mere  docket  direction  of 
the  chancellor  to  the  register. 

Appeal  from  city  court  of  Montgomery ; 
Tbomas  M.  Arrinoton,  Chancellor. 

Watts  &  Son  and  Tompkins  A  Troy,  for 
complainant.  Graves  &  Blake^,  for  de- 
fendant. 

McClellan,  J.  This  record  does  not 
snfBcIently  present  the  action  of  the  chan- 
cery court  on  the  demurrer  to  the  bill  to 
enable  us  to  review  it.  No  decree  In  that 
behalf  appears  in  the  transcript.  What 
seems  to  be  a  mere  docket  memorandum 
of  the  chancellor  Ih  transcribed ;  but  that 
Is  not  a  decree,  but  a  mere  direction  of  the 
chancellor  to  the  register,  which  may  or 
may  not  have  been  developed  into  a  de- 
cree by  formal  incorporation  Into  the  min- 
utes of  the  court.  We  cannot  consider  as- 
signments of  error  based  on  It.  Baker  r. 
Swift,  87  Ala.  580,  6  South.  Rpp.  153. 

This  leaves  for  consideration  only  the 
final  decree  on  the  merits  of  the  case.  The 
undisputed  facts  may  be  stated  as  fol- 
lows: At  the  inception  of  the  transac- 
tions involved  here,  Alex.  McDade  owned 
the  tract  of  land  In  controversy,  contain- 
ing 1,220  acres,  worth  about  |2,500.  He 
executed  three  several  mortgages  on  the 
land  to  secure  the  payment  of  debts,— one 
to  Charles  McDnde,  May  1, 1875,  for  $720, 
of  which  $250  remained  unpaid  when  the 
facts  Involved  in  this  dispute  transpired; 


another  to  his  daughter  Janle  S.  McDade, 
April  12, 1876,  for  f  1,125;  aud  a  third  to 
Lemuel  W.  Park,  February  1,  1877,  for 
f  728.  On  April  12,1877,  he  executed  to  bis 
said  daughter  a  deed  of  gift  in  fee  to  this 
land,  covering  also  bis  personal  property, 
to  take  effect  on  his  death,  which  occurred 
a  few  days  afterwards.  Howard  P.  Park, 
a  brother  of  L.  W.,  referred  to  above,  in 
June,  1877,  married  Janie  S.  McDade,  who 
died  intestate  and  without  issue,  and  leav- 
ing no  debts,  in  May,  1878:  her  husband 
having  in  the  mean  time  taken  possession 
of  nil  the  personalty  which  came  to  her 
from  her  father,  and  also  the  tract  of 
land  in  controversy.  Prior  to  her  death, 
op  the  6th  and  7th  of  March,  1878,  all  of 
the  mortgages,  including  that  made  to 
Janle  S.  Park,  n^  McDade,  were  fore- 
closed under  powers  of  sale  contained  In 
them,  respectively;  and  at  each  sale  Rob- 
ert E.  Park,  another  brother  of  the  de- 
fendant, became  the  purchaser,  bidding 
the  amount  of  the  mortgage  debt  In 
each  Instance.  Each  of  the  mortgagees 
executed  conveyances  to  him :  the  deed  of 
Janie  S.  Park,  however,  not  being  Joined 
in  by  her  husband.  On  October  11, 1878, 
Robert  E.  Park  conveyed  the  land  to 
Howard  P.  Park  on  a  recited  considera- 
tion Just  equal  in  amount  to  the  aggre- 
gate of  the  several  mortgage  debts  at  the 
time  of  foreclosure,  seven  months  before. 
The  complainant,  Frank  W.  Llde,  was  a 
half-brother  of  Janie  S.  Park,  deceased, 
and  her  only  heir  at  law,  except  the  sur- 
viving husband.  The  bill  avers  that  the 
defendant,  Howard  P.  Park,  before  the 
6th  of  March,  lS78,had  paid  off  theCharles 
McDade  and  L.  W.  Park  mortgages  with 
the  proceeds  of  personal  property  belong- 
ing to  his  wife,  but,  by  collusion  with  said 
mortgagees  and  Robert  E.  Park,  fraud- 
ulently, and,  with  Intent  to  cut  oft  the 
rights  of  the  complainant  as  the  heir  at 
law  of  said  Janie  S.,  had  these  mortgages, 
though  fully  satisfied,  as  also  that  of  his 
wlfts,  foreclosed ;  that  Robert  E.  Park,  as 
a  part  of  the  fraudulent  scheme,  became 
nominally  the  purchaser,  under  an  agree- 
ment to  reconvey  to  Howard  P.  Park, 
but  that  he  never  paid  anything  whatever 
for  the  land  thus  purchased  to  either  of 
said  mortgagees.  Upon  this  state  of  facts. 
In  part  confessed,  but  In  other  part  denied, 
the  theory  of  the  bill  is  that,  the  mort- 
gages to  McDade  and  L.  W.  Park  having 
been  paid  with  the  proceeds  of  her  prop- 
erty, they,  as  well  as  the  one  originally 
executed  to  her,  belonged  to  said  Janle  S. 
Park,  and  hence  said  foreclosures  were 
either  aI)soluteIy  void,  and  did  not  pass 
either  the  legal  or  equitable  title  outof  her, 
or,  being  made  under  the  supervision  of 
her  husband  and  trustee,  were  for"  her  ben- 
efit, and  the  conveyances  thereunder  were 
in  fact  and  law  made  to  Robert  E.  in  trust 
for  her,  and  the  estate,  being  so  held  by 
him  at  the  time  of  her  death,  descended  to 
complainant  in  remainder,  the  husband 
having  a  life-estate  by  curtesy.  The  prayer 
for  final  relief  is  that  the  foreclosure  sales 
and  conveyances  to  R.  E.  Park,  and  the 
conveyance  by  him  to  H.  P.  Park,  be  set 
aside,  and  held  for  naught ;  that  the  land 
be  decreed  to  belong  to  the  estate  of  Janie, 
8.  Park;   and  that  complainant    be  ad-' 
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judged   entitled   to  a  remainder   therein 
after  the  death  of  Howard  P.  Parlt. 

The  decree  rendered  is  not  In  line  with 
the  facts  thus  alleGred ;  nor  does  it  round 
out  the  theory  of  the  bill,  or  provide  for 
the  relief  prayed.  On  the  contrary,  It  ad- 
judges that  the  facts  alleged  have  failed  of 
proof;  it  finds  another  and  different  state 
of  facts  to  be  supported  by  the  evidence; 
and  it  responds  to  that  other  and  different 
state  of  facts,  and  grants  relief  which, 
whether  appropriate  to  the  facts  found  or 
not,  is  not  appropriate  to  the  facts  al- 
leged. We  quite  agree  with  the  chancellor 
that  the  testinmnydoes  not  establish  that 
Howard  P.  Park  paid  off  the  McDade  and 
Lemuel  Park  mortgages  before  foreclosure 
out  of  the  proceeds  of  the  wife's  property. 
We  ai-e  also  of  the  opinion  that  all  the 
mortgages  were  subsisting  incumbrances 
on  the  land  at  the  time  they  were  several- 
ly foreclosed.  Nor  can  we  find  ]ustiflca>- 
tlon  in  this  record  for  the  belief  that  the 
transactions  involving  the  foreclosures, 
whether  Robert  E.  or  Howard  P.  Park 
was  the  real  purchaser  thereat,  were  in- 
fected with  any  covinous  intent  to  cut  off 
the  rights  of  Llde  as  the  contingent  heir 
of  Janie  S.  Park,  if  indeed  he  can  be  said 
to  have  had  any  rights  during  her  life. 
We  can  discover  no  suflJcient  motive  for 
such  anefforrin  view  of  the  youth,  health, 
and  pregnancy  of  Janie  S.,  giving  promise 
not  only  ol  long  life,  but  of  issue  in  the 
near  future.  It  is  more  reasonable  to  sup- 
pose, as  one  of  the  parties  testified,  that 
"Frank  W.  Lide  was  not  thought  of  at 
that  time, "or  in  that  connection;  and 
there  is  no  evidence  to  the  contrary. 
These  conclusions  leave  open  the  question 
whether  the  purchase  by  R.  E.  Park  at  the 
foreclosure  sales  was  a  bona  llde  purchase 
by  him  on  his  own  account,  or  was  made 
as  the  agent  and  in  the  interest  of,  and 
under  an  agreement  to  reconvey  to,  H.  P. 
Park.  However  that  question  may  turn 
on  the  evidence,  its  determination  cannot 
support  the  only  relief  which  would  be  re- 
sponsive to  the  allegation  of  the  bill.  The 
largest  relief  the  complainant  could  be  en- 
titled to  on  account  of  Howard  P.  Park 
becoming,  directly  or  Indirectly,  the  pur- 
chaser at  the  foreclosure  sales,  would  be 
to  have  the  land  decreed  to  him,  charged 
with  the  amount  Park  had  paid  in  remov- 
ing the  incumbrances,  or  at  least  with 
such  part  thereof  as  should  be  paid  by  the 
tenant  In  remainder,  the  balance  being 
charged  against  the  Iif(vestate,  (Clark  t. 
Cantwell.  3  Head,  202;)  and  a  bill  to  this 
end  would  be  in  the  nature  of  a  bill  to  re- 
deem, and  without  equity,  unless  it  offered 
to  reimburse  the  purchaser.  On  the  oth- 
er hand,  if  the  mortgages  had  been  paid 
by  the  application  to  them  of  proceeds  of 
the  wife's  separate  property,  the  legal  title 
eo  taat&nti  revested  in  her,  was  in  her  at 
the  time  of  her  death,  and  then  passed  in- 
to her  heirs.  Nothing  that  the  husband 
did  after  such  revesting,  in  fraudulent  fore- 
closing the  satisfied  mortgages,  nor  any 
expense  he  might  have  incurred  or  paid  in 
that  fraudulent  consummation,  could  have 
affected  the  rights  of  the  wife  or  her 
heirs,  or  operated  any  charge  upon  the 
land  as  against  her  or  them.  Had  these 
been  the  facts  shown  in  the  testimony, 


as  they  are  the  facts,  and  the  only 
facts,  alleged  in  the  bill  as  a  predicate 
for  relief,  the  complainant  would,  we  do 
not  doubt,  have  been  entitled  to  have  ail 
conveyances  based  on  the  foi'eclosure  sales 
set  aside,  and  the  land  decreed  to  belong 
to  him  in  remainder  over  after  the  fulling 
in  of  Park's  life-estate.  But  these  fact« 
are  not  proved.  The  facts  which  are 
proved  authorize  a  different  kind  and 
measure  of  relief.  The  allegations,  in  oth- 
er words,  are  not  sufficient  to  authorise 
the  relief  granted,  nor  is  the  proof  sufil- 
cient  to  support  the  relief  prayed.  This 
state  of  things  involves  a  variance  be- 
tween the  averments  and  the  proof  which 
Is  fatal  to  the  decree;  the  rule  In  this  re- 
spect being  especially  stringent  in  those 
cases  In  which,  like  the  present,  the  com- 
plalnantrelles  upon  the  fraud  of  his  adver- 
sary. 1  Daniels,  Cb.  Pr.  36  et  seq..  383; 
Wilde  v.  Gibson.  1  H.  L.  Cas.  605;  Glas- 
cott  V.  Lang,  2  Phil.  C!h.  310,  322;  Story, 
Eq.  PI.  §  42,  and  note ;  Winston  v.  Mi  tchell, 
87  Ala.  306,  5  South.  Rep.  741;  Dexter  v. 
Ohlander.  89  Ala.  — ,  ante,  115;  Patton  v. 
Beecher,  62  Ala.  679;  Winter  v.  Merrick,  69 
Ala.  86. 

We  are  unable  to  see  bow  the  present 
bill  can  be  amended  so  as  to  anthorize  the 
relief  to  which  the  facts  proved  would  en- 
title the  complainantwithout  a  departure 
from  the  case  originally  presented.  It  Is 
true  that  an  amendment  proper  in  itself 
might  be  allowed  even  after  reversal  of  a 
final  decree.  (Winter  v.  Merrick, 69  Ala.  86;) 
but  at  no  time  is  it  competent  to  make  a 
different  case  by  amendment.  If,  In  addi- 
tion to  what  the  bill  now  contains,  the  - 
case  had  also  been  presented  In  the  aspect 
developed  by  the  evidence,  very  clearly  the 
complainant  would  not  have  been  entitled 
to  the  same  relief  in  either  phase  of  his  bill 
thus  set  forth;  and,  had  the  bill  been  taken 
as  confessed,  the  court  could  not  have  re- 
sponded to  both  aspects.  This  is  the  test 
to  determine  whether  different  states  of 
facts  may  be  presented  together:  and  if  the 
relief  which  is  appropriate  to  one  state  of 
facts  Is  not  that,  also,  which  the  alterna- 
tive averments  demand,  a  demurrer  will 
lie.  Had  the  facts  in  evidence  been  laid  In 
the  bill  alternatively  with  the  averments 
the  bill  now  contains,  the  case  would  have 
been  one  In  which,  in  one  aspect,  title  to 
the  land,  freed  from  all  incumbrances, 
would  have  been  In  Janie  S.  Park  before 
and  at  the  time  of  the  sales,  the  foreclos- 
ures would  have  been  utter  nullities,  and 
the  fee  at  her  death  would  have  passed  in- 
to her  heirs ;  and  in  the  other  aspect  the 
mortgages  were  subsisting,  the  foreclos- 
ures valid,  and  the  purchases  thereat 
would  be  held  to  have  been  made  for  Janie 
S.  Park,  in  such  manner,  however,  as  to 
charge  the  land,  even  as  against  her,  with 
the  sums  paid  in  satisfaction  of  the  mort- 
gages. In  the  case  alleged  the  complain- 
ant succeeds  to  and  claims  under  the  ab- 
solute legal  title  of  Janie  S.  Park,  and  the 
grav&men  of  his  bill  is  that  a  cloud  has 
been  put  on  that  title  through  the  fraud 
of  Howard  P.  Park.  In  the  case  proved 
the  complainant  succeeds  to  and  claims 
under  the  right  of  Janie  S.  Park  to  divest 
the  legal  title  out  of  Howard  P.  upon  the 
payment  to  the  latter  of  the  sums  he  had 
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paid  In  purchasing  at  foreclosare  sales. 
Not  only,  therefore,  is  the  title  i-elled  on 
by  complainant,  in  the  two  aspects  of  the 
case  presented  by  the  bill  and  proof,  re- 
spectively, entirely  different,  but  the  con- 
ditions of  relief  are  wholly  unlike.  The  de- 
fenses open  to  defendant  in  these  different 
aspects  would  be  essentially  dissimilar. 
In  the  one,  he  could  defeat  i-ecovery  by 
showing  that  the  mortgages  were  valid 
and  subsisting  charges  on  the  land  at  the 
time  of  foreclosure,  and  as  such  were  tore- 
closed  in  good  faith,  while  In  the  other 
these  facts  would  not  avail  him,  but  he 
would  be  further  required  to  showtbat  be 
did  not  himself  either  purchase  at  the 
sales,  or  redeem  from  the  purchaser  there- 
at, at  least  during  the  life  of  hia  wife,  di- 
rectly or  Indirectly;  for  in  either  case  he 
would  be  held  to  have  acted  as  her  trns- 
tee,  and  entitled  only  to  reimbursement, 
apportioned,  it  may  be,  on  equitable  prin- 
ciples, between  the  life-estate  and  the  re- 
mainder in  fee.  Su  it  is,  we  think,  clear 
that  the  right  asserted,  the  defenses 
against  the  right  as  asserted,  and  the  re- 
lief to  which  the  complainant  would  be 
entitled  on  proof  of  the  right  asserted,  are 
each  and  all  different  from  the  right,  de- 
fenses, and  relief  arising  from  and  incident 
to  the  facts  which  are  proved ;  and  the 
two  states  of  fact  could  not  be  alleged  al- 
ternatively In  the  same  bill.  Caldwell  t. 
King.  76  Ala.  149 ;  Gordon  v.  Boss,  63  Ala. 
363;  Lehman  T.Meyer, 67 Ala. 396;  Moogv. 
Talcott,  72  Ala.  210;  Ward  v,  Patton,  75 
Ala.  207;  Corrugating  Co.  v.  Thacher,  87 
Ala.  458,  6  South.  Rep.  366.  A  matter 
which  could  not  have  been  originally  al- 
leged in  the  alternative  cannot  afterwards 
be  introduced  into  the  bill  by  amendment. 
To  do  so  would  be  a  departure  from  the 
cause  of  action  first  presented,  and  is  not 
allowed  even  under  our  liberal  statute  of 
amendments.  Ward  v.  Patton,  supra; 
Bay  V.  Womble,  56  Ala.  82. 

The  present  bill,  therefore,  could  not  be 
amended,  upon  a  rem  andment  of  the  cause, 
so  as  to  authorize  the  relief  appropriate 
to  the  facts  established  by  the  evidence. 
Hence  the  decree  will  be  reversed,  and  the 
bill  dlsmisBed.  The  costs  of  both  appeals 
will  be  taxed  aeainst  Frank  "W.  Llde,  and 
the  Judgment  in  his  appeal  will  also  go 
against  the  eareties  on  his  bond  for  costs. 


(90  Ala.  t68) 
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(Supreme  Court  of  Alabama.    May  8,  1890.) 

OAKHIBHinntT— EZXMFTIOH. 

The  answer  of  the  garnishee,  which  Is  not 
contested,  disclosing  a  conditional  liability  only, 
a  judgment,  denying  a  claim  of  exemption,  inter- 
poeed  by  the  debtor,  is  a  nullity,  and  an  appeal 
by  him  will  be  dismissed. 

Appeal  from  city  court  of  Decatur. 
Kyle  &  Skfiggs,  for  appellant.    Wert  <ft 
SpeaJie,  for  appellee. 

Stone,  C.  J.  M.  8.  Hobart  Instituted 
soft  before  a  justice  of  the  peace  against 
W.  L.  White  for  a  sum  less  than  f  100,  and 
on  April  6,  1889,  L.  M.  Falk  was  sum- 
moned as  a  garnishee  to  answer  as  to  his 
indebtedness  to  W.  L.  White.  On  May  20, 
1889,  he  answered,  denying  any  Indebted- 


ness to  White,  "but  will  be  indebted  in  fut- 
ure in  the  sum  of  about  one  hundred 
and  eleven  60-100  dollars  when  he  [White] 
completes  my  [Falk's]  house  according 
tocontract. "  There  was  no  further  an- 
swer by  the  garnishee,  and  no  contest 
of  his  answer.  The  record  is  silent 
whether  Falk's  house  has  ever  been  com- 
pleted according  to  contract,  and  it  is 
not  shown  what  it  lacks  of  comple- 
tion. After  garnishment  served,  but  be- 
fore answer  filed,  White  interposed  a 
claim  to  Falk's  indebtedness  to  him  as  ex- 
empt to  him  under  the  laws  of  Alabama. 
This  claim  was  sworn  to  andflled  April  26, 
1889, and  set  forth,  among  other  essentials 
to  such  claim,  that  White  "is  a  resident 
citizen  of  Morgan  county,  Ala."  The 
claim  includes  other  items,  not  included  in 
this  controversy,  the  aggregate  being  less 
than  f  1,000.  This  claim  of  exemption  was 
controverted  by  Mrs.  Hobart,  through  her 
agent,  on  April  29, 1889,  he  denying  that 
the  said  White  was  a  resident  citizen  of 
Alabama.  An  issue  was  thereupon  made 
up  btfore  the  justice  of  the  peace  to  deter- 
mine whether  or  not  White  was  a  resident 
of  Alabama,  and  the  issue  was  submitted 
to  a  jury,  who,  by  their  verdict,  found  that 
White  was  not  a  resident  citizen  of  Ala- 
bama, and  therefore  found  the  issue  in  fa- 
vor of  theplaintlff,  Mrs. Hobart.  Thejustice 
thereupon  adjudged  that  said  property  "  be 
held  subject  tO  the  payment  of  the  judg* 
ment  in  favor  of  plaintiff  against  defendT 
ant,  for  which  let  execution  issue.  And 
the  garntBhe«  in  this  case,  L.  M.  Falk,  hav- 
ing answered,  and  admitting  that  he  will 
be  owing  the  defendant  $111  when  he  shall 
have  completed  the  job  of  work  on  hands 
for  him,  judgment  is  hereby  rendered 
against  said  garnishee  for  $54. 18  principal, 
and  for  $7  costs,  but  execution  is  stayed 
until  said  job  Is  finished. "  From  this  judg- 
ment White,  the  defendant,  appealed  to 
the  city  court.  When  the  case  reached  the 
city  court,  and  at  the  first  term  thereof, 
the  defendant.  White,  filed  a  motion  as  fol- 
lows: "Now  comes  the  defendant,  and 
moves  the  court  to  order  the  garnishee  in 
this  cause,  L.  M.  Falk,  to  pay  over  the 
money  in  this  cause,  detained  -under  the 
writ  of  garnishment,  to  the  defendant." 
At  the  same  time  the  garnishee  moved  for 
bis  discharge  on  several  grounds,  among 
them  that  the  "contract  [work]  not  hav- 
ing been  completed  at  that  time,  no  judg- 
ment could  have  been  rendered  against 
him  in  the  lower  [Justice's], court. "  There- 
upon the  issue  whether  or  not  White  was 
a  resident  of  Alabama  was  tried  before  the 
city  court,  a  Jury  being  waived.  Aft- 
er hearing  the  testimony,  the  following 
Judgment  was  rendered  by  the  city  court: 
"The  court  is  of  opinion  that  defendant  had 
not  at  the  time  of  the  service  of  said  gar- 
nishment acquired  a  residenceentitlinghim 
to  the  benefits  of  the  exemption  laws  of 
Alabama.  The  issue  is  therefore  found  in 
favor  of  the  plaintiff,  Mary  S.  Hobart." 
From  that  judgment  the  present  appeal  is 
prosecuted. 

We  feel  constrained  to  dismiss  this  ap- 
peal ex  wero  mota,  for  the  following  rea- 
sons :  The  answer  of  the  garnishee,  Falk, 
does  not  disclose  any  debt  to  White,  and 
it  does  not  appear  that  there  ever  will  be 
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any  debt  to  him  by  virtue  of  the  contract 
brought  to  view  in  the  answer.  Taking 
that  answer  lor  our  guide  and  only  source 
ol  information,  the  inquiry  whether  he 
ever  would  become  indebted  depended  on 
the  further  inquiry,  would  White  ever  fln- 
ish  the  house  according  to  his  contract? 
If  he  did  not,  then  the  logical  Interpreta- 
tion of  the  answer  is  that  Falk  would  not 
become  indebted  to  him ;  for  aside  from 
that  contract  he  answered  that  he  owed 
him  nothing.  1  Brick.  Dig.  p.  179,  §§  355, 
870,  371.  The  answer  of  a  garnishee  must 
be  taken  as  true  unless  it  is  contested,  and 
no  contest  or  other  Issue  Is  formed  or  ten- 
dered questioning  the  truth  of  Falk's  an- 
swer. Id.  p.  181,  §§  388,  889.  It  rested  with 
White  whether  he  would  ever  flnisb  the 
house,  and  no  court  had  power  to  compel 
him  to  do  so.  Wecannot  know  orindulge 
the  presumption  that  it  ever  will  be  com- 
pleted. Till  the  bouse  was  completed, 
Falk  owed  no  debt  to  White,  and  until  he 
was  shown  to  owe  such  debt  there  was 
nothing  to  condemn  to  Mrs.Hobart'scIalm, 
or  to  adjudge  to  White  as  exempt.  Sub- 
ject-matter is  as  essential  to  the  mainte- 
nance of  a  suit  as  that  there  shall  be  par- 
ties litigant:  and  until  it  is  ascertained 
that  there  is  a  subject-matter,  there  can 
be  no  legal  issue  tried.  It  is  not  our  in- 
tention to  assert  that  White's  claim  of  ex- 
emption was  interposed  prematurely,  or 
that  the  denial  of  Its  legal  validity  was 
premature.  The  claim  of  exemption,  to 
avail  anything,  must  precede  condemna- 
tion in  gamlBhment.  Randolph  v.  Little, 
62  Ala.  396;  1  Brick.  Dig.  p.  180,  §  378. 
What  we  do  decide  is  that,  until,  by  fur- 
ther answer,  or  as  the  result  of  the  con  test 
of  garnishee's  answer.  It  was  ascertained 
that  he  owed  White,  there  was  not  shown 
tu  be  Id  esse  any  subject-matter  for  an  is- 
sue for  a  trial.  We  have  decisions  which 
hold  that  when  a  garnishee  admits  an  in- 
debtedness to  fall  due  at  a  future  time,  the 
court  may  render  judgment  with  stay  of 
execution  until  thetimewhen  by  theterms 
of  the  contract  the  debt  will  fall  due.  To 
Justify  such  judgment,  however,  there  must 
be  no  unascertained  fact,  no  contingency 
upon  the  happening  of  which  the  question 
of  indebtedness  depends.  Judgments  are 
the  logical  sequence  of  ascertained,  exist- 
ent facta,  and  cannot  be  rendered  to  take 
effect  on  a  contingency  which  may  never 
happen.  The  so-called  judgment  rendered 
by  the  justice  of  the  peace  against  the  gar- 
nishee was  a  nullity,  and  for  the  same  rea- 
son the  similar  judgment  of  the  city  court 
Is  a  nullity,  and  will  not  support  the  ap- 
peal to  this  court.  The  trial  of  White's 
claim  of  residence  was  premature,  for  there 
was  no  ascertained  fact  of  a  debt  from 
Falk  which,  in  the  then  state  of  the  liti- 
gation, could  impaii:  to  that  inquiry  legal 
Bigniflcance.  For  the  same  reason  the  trial 
In  the  city  court  had  no  real  subject-mat- 
ter which  could  authorize  the  contention. 
The  whole  proceeding  as  to  the  condem- 
nation rel  Don  of  what  the  garnishee 
might  owe,  which  took  place  subsequent 
to  the  filing  of  his  answer,  to  the  interpo- 
sition of  exemption  claim,  and  to  the  de- 
nial of  its  validity,  was  premature,  and  is 
a  nullity.  Failing  to  contest  garnishee's 
answer,  the  only  course  left  to  Mrs.  Ho- 


bart  was  to  call  on  the  garnishee  for  further 
answer.  It  she  supposed  the  condition  on 
which  his  indebtedness  depended  had  been, 
performed.  If  by  further  answer,  or  other 
authorised  proceeding.  It  be  shown  that 
Falk  Is  indebted  to  White,  then  the  inquiry 
of  the  rightfulness  of  the  letter's  claim  of 
exemption  will  have  a  subject  for  forensic 
contention,  and  not  till  then.  Appeal 
dismissed. 


Roach  v.  Pbivett. 


(90  Ala.  3») 


(Supreme  Court  of  Alabama.    Hay  SO,  1890.) 

FoBBiair  JunoMxirra — CotiXTssAi,  An^cK— Sbt- 

Opf — Pabol  Evujencb. 

1.  One  who  prosecates  an  appeal  from  a  judg- 
pient  of  a  nisi  prlus  court  of  a  foreign  state  to 
the  supreme  court  of  that  state,  and  who  submits 
himself  to  the  jurisdiction  of  the  api>ellate  tribu- 
nal, cannot  impeach  Its  judgment,  In  an  actioa 
brought  thereon  in  this  state,  on  the  ground  that 
the  nisi  prlus  court  had  never  obtained  jurisdic- 
tion of  his  person,  as  the  judgment  of  the  supreme 
court  merges  that  of  the  lower  court. 

2.  Failure  by  a  defendant  to  plead  a  set-off  In 
an  action  brought  against  him  in  a  foreign  state 
will  not  prevent  him  from  relying  On  such  set-oS 
in  an  action  on  the  judgment  brought  in  Alabama, 
where  the  settled  doctrine  is  ttiat  defendant's 
failure  to  plead  a  set-ofl  will  in  no  wise  affect  ac 
impair  his  right  so  to  do  in  a  subsequent  action 
by  the  same  plaintiff. 

3.  The  fact  that  the  original  i>apers  in  an  ac- 
tion tried  before  a  justice  of  the  peace  cannot  be 
found  either  by  the  party  in  whose  favor  the  judg- 
ment was  rendered,  or  by  the  justice,  will  not 
warrant  the  introduction  of  parol  evidence  le- 
jfarding  the  judgment,  in  the  alwence  of  a  show- 
lag  that  the  justice  had  been  in  office  continuously 
since  its  rendition,  or  that  he  had  Bucceedeo, 
after  l>eing  out  one  or  more  terms,  to  the  same 
justiceship  that  he  held  at  the  time  of  the  rendi- 
tion of  tiie  judgment;  the  itresumption  being  that 
his  doceet  and  papers  liave  been  turned  over  to 
his  successor  in  office,  as  required  by  law. 

Appeal  from  circuit  court,  Jackson  coun- 
ty ;  JOHN  B.  Talbt,  Judge. 

Action  by  Samuel  P.  Privett  against 
Luther  R.  Roach  on  a  Judgment  rendered 
by  the  supreme  court  of  Tennessee  on  ap- 
peal from  a  nisi  prina  court. 

The  defendant  pleaded  the  general  issue, 
set-off,  and  specially  pleaded  that  the 
nisi  priua  court,  which  first  rendered  the 
judgment  agaJnst  him  in  Tennessee,  was 
without  jurisdiction.  The  plaintiff  de- 
murred to  this  special  plea  on  the  ground 
that  the  plea  showed  on  Its  face  that  the 
defendant  prosecuted  the  appeal  to  the  su- 
preme court,  and  was  there  represented  by 
counsel,  and  that  said  supreme  court  ren- 
dered the  Judgment  here  sued  on.  The 
court  sustained  the  demurrer,  and  the  de- 
fendant duly  excepted.  On  the  trial  of  the 
case  the  defendant  offered  a  great  deal  of 
evidence  to  substantiate  bis  plea  of  set-off; 
and  this  evidence  tended  to  show  that  the 
plaintiff  was  Indebted  to  the  defendant  in 
several  small  sums,  and  showed,  also, 
that  these  sums  were  due  when  the  first 
trial  was  had  In  Tennessee.  One  of  the 
Items  sought  to  be  set  oft  against  the 
judgment  here  sued  on  had  been  prosecut- 
ed to  a  judgment  in  a  Justice  of  the  peace 
court;  and,  in  attempting  to  prove  the  re- 
covery of  this  judgment,  the  defendant  tes- 
tified that  he  had  looked  for  the  original 
papera,  but  could  not  find  them,  and  that 
the  justice  before  whom  the  judgment  was 
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recovered  had  looked  also,  bnt  coald  not 
find  them,  and  on  crosB-«zamiDatlon  the 
defendant  testified  that  this  same  jnstlce 
was  now  justice  ol  the  peace,  bat  he  did 
not  know  whether  he  had  been  continu- 
ously Justice,  and  could  not  say  that  he 
was  appointed  to  the  very  same  Justlce- 
afalp  as  he  held  when  said  judgment  was 
rendered  before  hlra,  or  whether  he  came 
in  possession  of  his  same  docket.  Upon 
motion  of  the  plaintiff,  all  the  evidence  of 
the  defendant  In  reference  to  the  establish- 
ment of  his  claim  of  set-off  was  excluded, 
and  also  his  eridenee  as  to  the  recovery 
and  the  existence  of  a  judgment  before  the 
said  justice  of  the  peace.  The  defendant 
excepted  to  this  ruling  of  the  conrt.  At 
the  request  of  the  plaintiff,  in  writing,  the 
court  gave  the  general  a£Brmatlve  charge 
in  favor  of  the  plaintiff,  and  then  refused 
to  give  the  general  afiarmative  charge  In 
favor  of  the  defendant,  although  request- 
ed by  the  defendant  In  writing.  The  de- 
fendant excepted  to  the  giving  and  refusal 
of  each  of  these  charges.  There  was  judg- 
ment for  the  plalntill ;  and  the  defendant 
now  appeals,  and  assigns  the  rulings  of 
the  court  on  the  pleadings  and  evidence, 
the  grlvlng  and  refusal  to  give  the  said 
charges,  as  error. 

J.  E.  Browne  and  W.  L.  Martin,  for  ap- 
pellant.   Bant  &  CloptOB,  for  appellee. 

McClellan,  J.  The  judgment  sued  on 
was  rendered  by  the  supreme  court  of  Ten- 
nessee on  appeal  from  a  circuit  court  of 
that  state,  and  is  not  only  an  affirmance 
of  the  latter  judgment,  but  is  also.  In 
terms,  an  oiiginal  judgment  in  the  appel- 
late court,  with  order  for  execution  out  of 
that  court  for  the  amount  there  adjudged 
to  be  due.  In  the  absence  of  proof  of  any 
law  In  Tennessee  to  the  contrary,  we  must 
intend,  not  only  that  the  judgment  of  the 
appellate  tribunal  is  In  accordance  with 
the  law  of  that  state,  but  that  It  Is  the 
only  judgment  in  force  in  the  case  in  which 
It  was  rendered.  Hassell  v.  Hamilton,  33 
Ala.  280.  Especially  so  as  this  ruling  is  in 
harmony  with  our  own  decisions  as  to  the 
merger  of  judgments  appealed  from  Into 
Judgments  of  affirmance  on  appeal.  McAr- 
thur  V.  Dane,  61  Ala.  539;  Werbom  v.  Pln- 
ney,  76  Ala.  291. 

The  special  plea  of  the  defendant  below 
was  an  attempt  to  impeach  the  judgment 
sued  on  by  showing  that  the  nisi  prlus 
conrt  which  rendered  tlie  judgment  ap- 
pealed from,  and  which  had  thus  merged 
Into  the  judgment  of  the  supreme  court, 
was  without  jurisdiction ;  but  It  disclosed 
that  the  defendant  had  prosecuted  the  ap- 
peal, and  submitted  himself  to. the  juris- 
diction of  the  appellate  tribunal.  We  con- 
cur with  the  circuit  judge  that  this  was 
fatal  to  the  plea.  It  showed  that  the 
court  which  rendered  the  judgment  sued 
on — the  only  subsisting  judgment  in  the 
cause— had  Jurisdiction  of  the  defendant, 
whatever  may  have  been  the  fact  in  this 
regard  as  to  the  primary  court.  The  de- 
fendant could  not  thus  invoke  the  jurisdic- 
tion of  the  appellate  court,  and  speculate 
on  the  chances  of  its  favorable  action, 
without  being  bound  and  precluded  by 
whatever  judgment  shnald  be  rendered 
in  the  exercise  of  that  jurisdiction.    If  he 


desired  to  avoid  this  result,  and  at  the 
same  time  draw  in  question  the  jurisdic- 
tion of  tbe  primary  court,  his  remedy  was 
a  writ  of  error  coram  vobis,  under  which 
it  was  open  to  him  to  show  that  the  trial 
court  had  never  acquired  jurisdiction 
of  his  person,  either  by  service  of  sum- 
mons or  attachment  of  his  property:  In 
that  proceeding,  upon  a  proper  showing, 
the  judgment  below  could  have  been  ex- 
punged. Such  is  the  course  of  the  com- 
mon law,  which,  in  the  absence  of  any- 
thing to  the  contrary,  we  are  bound  to 
presume  obtains  In  Tennessee.  Steph.  PI. 
119;  Day  v.Hamburgb,  I  Brown,(Pa.)  75. 
But,  as  he  elected  to  hazard  the  rendition 
of  a  valid  judgment  against  him  by  tak- 
ing an  appeal  on  a  recora  which  did  not 
disclose  the  jurisdictional  infirmity  of 
which  he  complains,  he  cannot  be  heard 
to  object  that  the  judgment  thus  rendered 
in  a  proceeding  instituted  by  him  was 
void  because  of  the  absence  of  service  on 
him  in  the  primary  court.  The  demurrer 
to  the  special  plea  was,  therefore,  proper- 
ly sustained. 

Our  opinion  is  that  the  circuit  court 
erred  in  excluding  from  the  jury  the  evi- 
dence offered  by  the  defendant  in  support 
of  the  set-offs  claimed  by  him  against  the 
judgment  debt.  This  ruling  appears  to 
have  proceeded  on  che  theory  that,  as  the 
alleged  counter-claims  or  items  of  set-off 
antedated  the  Tennessee  judgment,  and 
could  have  been  pleaded  In  that  action, 
the  rendition  of  that  judgment  forecloses 
and  precludes  them.  This  view  finds  some 
support  in  some  of  our  earlier  cases. 
(Crawford  v.  Simonton's  Ex'rs,  7  Port., 
Ala.,  110;)  but  it  is  unsound  In  principle, 
and  cannot  be  reconciled  with  la  ter  adjn- 
dicatlous.  The  settled  doctrine  of  this 
court  now  is  that  a  set-off  may  or  may 
not  be  pleaded,  at  the  election  uf  the  de- 
fendant, and  that  unless  it  is  pleaded  the 
right  to  sue  upon  It  as  an  independent 
cause  of  action,  or  to  rely  upon  it  in  de- 
fense of  another  action  by  the  same  plain- 
tiff, is  In  no  wise  affected  or  impaired  by 
a  judgment  against  the  defendant.  Whar- 
ton V.King, 69  Ala. 365;  Weaver  v. Brown, 

87  Ala.  533,  6  South.  Rep.  354.  And  this  Is 
in  harmony  with  the  ruling  in  other  ju- 
risdictions. Freem.  Judgm.  §§  277-280. 
What  the  law  in  this  regard  is  in  Tennes- 
see, we  are  not  advised  by  anything  in 
this  record,  and  we  cannot  look  else- 
where to  ascertain  it.    Johnson  v.  State, 

88  Ala.  176,  ante.  253.  In  the  absence  of 
evidence  on  this  point,  the  presumption  is 
that  tbe  common  law  controls  the  ques- 
tion in  that  state;  and  at  common  law  a 
set-off  cannot  be  pleaded  at  all.  Wat.  Set- 
off, §  10;  White  v.  Governor,  18  Ala.  767. 
And  hence,  of  course,  a  counter-claim,  not 
a  matter  of  recoupment,  could  not  bare 
been  made  an  issue  in  the  case,  nor  con- 
cluded by  tbe  Judgment  therein. 

It  is  contended,  however,  that  the  error. 
If  any,  committed  by  the  trial  court  in  ex- 
cluding evidence  of  set-off,  was  without  in- 
jury, in  that  the  defendant  failed  to  sus- 
tain the  plea ;  the  ruling  of  the  court  hav- 
ing been  made  after  all  the  testimony  on 
this  point  had  been  adduced.  We  cannot 
pass  upon  the  sufficiency  of  the  evidence 
on  any  controverted  issue  of  fact.    That 
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question  is  tor  tbe  deternilnatlon  of  the 
Jury.  It  there  was  any  evidence,  however 
weak  and  IncoDcluslve  It  may  have  been, 
tending  to  support  defendant's  plea  of  set- 
utt,  the  error  in  excluding  It  cannot  be  said 
to  have  Involved  no  Injury  to  him,  as  we 
cannot  know  what  effect  It  would  have 
had  on  the  minds  of  the  Jury.  That  there 
was  such  evidence,  the  record  before  ns 
clearly  demonstrates. 

Parol  evidence  ot  the  Judgment  rendered 
by  the  Justice  ot  the  peace  should  not  have 
been  received,  on  the  showing  made.  It 
should,  at  least,  have  been  made  to  ap- 
pear that  the  justice  had  been  in  office  con- 
tinuously since  Its  rendition,  or  that  he 
had  succeeded,  after  belngout  one  or  more 
terms,  to  tbe  same  justiceship  which  he 
held  at  tbe  time  of  the  judgment:  other- 
wise, there  is  no  presumption  ot  loss  or 
dt<Btruction  ot  the  papers,  or  tbe  Judgment 
entry,  from  a  failure  to  find  them  or  it  in 
his  office  at  the  time  ot  the  search  proved. 
Nod  constat  but  that  the  docket  on  which 
tbe  Judgment  entry  was  made  bad,  as  re- 
quired by  law,  been  delivered  to  another 
justice,  and  never  returned  to  the  magis- 
trate who  rendered  the  judgment. 

For  tbe  error  pointed  out  above  the 
Judgment  ot  the  circuit  court  la  reversed, 
and  the  cause  remanded. 


Whitlbt  et  a],  v.  Dunham  Lumber  Co. 
iSwprtme  Cowrt  of  Alabama.  Hay  9, 1890.) 
ImrmonoH— BiU/— SniPFioiKNOT  or  Evidenob. 

1.  Where  a  bill  to  enjoin  a  mortgagee  from 
selling  under  a  power  In  the  mortgage  averred 
payment,  but  offered  to  pay  any  amount  that  might 
be  found  due  upon  an  accounting,  and  prayed 
cancellation,  or.  If  something  were  found  still 
due,  to  be  allowed  to  redeem,  a  motion  to  dismiss 
for  want  of  equity  was  properly  denied. 

2.  A  motion  to  dissolve  the  temporary  injuno- 
tion  upon  an  answer  which  merely  denied  pay- 
ment was  pro^rly  overruled.  Plaintiff  was  enti- 
tled to  a  continuanoe  of  the  injunction  upon  its 

Srayer  for  an  accounting,  and  for  leave  to  re- 
eem. 

8.  Haying  acquired  jurisdiction  of  the  con- 
troversy, the  court  properly  enjoined  an  action  at 
law  upon  the  notes  secured  by  the  mortgage. 

4.  It  sufficiently  appeared  that  a  draft  was 
taken  as  payment  on  a  mortgage  from  the  facts 
that  the  amount  of  its  face,  less  discount,  was  cred- 
ited upon  the  back  of  the  mortgage,  and  also  upon 
defendants'  boolra  as  a  payment  thereon :  that  no 
objection  was  made  by  defendants  to  a  statement 
rendered  long  after  the  draft  was  dishonored,  in 
which  they  were  charged  with  the  amount  there- 
of as  a  payment;  and  that  defendants,  after  the 
dishonor,  rendered  three  statements  to  plaintiffs 
in  which  the  amount  of  the  draft  was  credited  as 
a  payment. 

Appeal  from  chancery  court,  Bntlercoun- 
ty;  John  A.  Foster,  Judge. 

W.  E.  Boiiffbtoo,  lor  appellants.  Rleb- 
ardsoB  &  Stelner,  for  appellee. 

McClbllan,  J.  The  original  bill  alleged 
payment  of  a  debt  secured  by  a  mortgage 
executed  by  tbecomplainant,  appellee  here, 
and  McKenzle&  Perkins  to  the  appellants, 
defendants  below,  that,  notwithstanding 
such  payment  and  satisfaction  in  full,  tbe 
defendants  had  advertised  tbe  property 
covered  by  the  mortgage,  all  of  which  be- 
longed to  the  Dunham  Lumber  Company, 
tor  sale  under  a  power  ot  sale  contained  in 


tbe  instrument ;  tbat,  unless  tbey  were  en- 
Joined,  tbe  sale  would  be  made,  and  there- 
by tbe  large  saw-mill  business  of  complain- 
ant, and  arailrnad  operated  In  connection 
therewith,  would  be  stopped,  large  num- 
bers of  employes  thrown  out  ot  employ- 
ment, complainant  be  prevented  from  fill- 
ing orders  and  executing  contracts  it  htks 
from  and  with  parties  from  outside  of  tbe 
state;  that  Its  credit  and  commercial 
standing  with  those  with  whom  it  baa 
contracts,  and  In  financial  circles,  will  be 
impaired,  and  complainant  be  otherwise 
irreparably  Injured  and  damaged.  Com- 
plainant embodies  In  its  bin  an  offer  to 
redeem  its  property  from  said  mortgage, 
if  It  should  be  mistaken  in  its  averments 
of  payment  and  satisfaction  thereof,  and 
to  pay  whatever  balance  should  be  ftiund 
due  thereon.  The  prayer  ot  the  bill  is  for 
an  accounting  to  ascertain  whether,  and 
if  any  what,  sum  is  unpaid  on  tbe  mort- 
gag:e;  that  the  same  be  canceled  it  found 
to  be  fully  paid,  and  if  not  fully  paid,  tbat 
complainant  be  let  in  to  redeem  there- 
from upon  payment  ot  the  balance  dne, 
etc.;  and  tbat  in  the  mean  time  d^end- 
ants  be  enjoined  from  proceeding  to  sell 
under  the  mortgage,  as  tbey  were  threat- 
ening and  preparing  to  do.  An  injunction 
issued  as  prayed.  Subsequently  the  de- 
fendants Inslltuted  suit  Intbecircult  court 
of  Butler  county  on  the  note  which  evi- 
denced the  mortgaged  debt,  and  upon  this 
fact  being  brought  to  tbe  knowledge  ot 
tbe  cbaticellor,  by  an  amendment  In  the 
nature  of  a  supplemental  bill,  contalninsr 
a  prayer  to  that  end,  tbe  suit  at  law  was 
also  enjoined.  The  answer  denied  the 
averments  of  the  original  bill  as  to  satis- 
faction of  the  debt;  and  upon  these  de- 
nials a  motion  was  made  to  dissolve  the 
Injunction.  This  motion  was  refused,  aa 
was  also  a  motion  to  dismiss  tbe  bill  for 
want  of  equity.  Demurrers  to  the  orig- 
inal bill  and  the  amendment  were  also  in- 
terposed and  overruled,  and  on  final  hear- 
ing it  was  found  that  the  mortgage  debt 
had  been  fully  paid,  the  mortgage  was  de- 
creed to  be  canceled,  and  the  injunctions 
against  defendants  were  perpetuated. 

There  can  be  no  question  bnt  that  tbe 
original  bill,  averring  pa.vment  ot  the 
mortgage  debt,  and  yet  offering  to  pay 
any  balance  that  might  be  found  due  on  a 
statement  of  the  account,  and  praying.  In 
the  alternative,  for  a  cancellation  of  the 
mortgage  if  the  debt  secured  by  It  should 
be  found  to  be  fully  satisfied,  or  tor  a  re- 
demption tr<)m  the  mortgage  it  a  balance 
should  be  found  against  tbe  complainant, 
contains  equity.  Fields  v.  Helms,  70  Ala. 
460;  Gilmer  v.  Wallace,  79  Ala.  464.  The 
denials  of  the  answer  of  the  fact  ot  pay- 
ment and  satisfaction  did  not  entitle  the 
defendants  to  a  dissolution  ot  the  Injurc- 
tion  ot  the  threatened  sale.  The  tact  ot 
payment  was  not  essential  to  that  aspect 
ot  tbe  bin  which  sought  an  accounting 
and  redemption  from  the  mortgage,  and 
the  injunction  was  properly  retained  tor 
the  purposes  of  redemption,  aside  from  the 
prayer  for  cancellation  on  the  theory  of 
satlsfartion.  In  either  aspect  of  Che  case, 
complainant  was  entitled  to  have  the  sale 
restrained  until  a  final  disiMSItlon  of  the 
case,  in   order  tbat,    whatever  right  it 
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Bhoaldbe  adjndf^ed  to  have,  whether  the 
ri^ht  to  caucellation  or  the  right  to  re- 
deem, mlKht  be  effectuated.  The  answer 
contains  no  denial  of  any  fact  necessary 
to  complainant's  right  to  redeem.  More- 
over, this  case  comes  especially  within  tlie 
doctrine  of  Harrison  v.  Yerby,  87  Ala.  185, 
6  South.  Rep.  3,  In  which  it  Is  held  that 
the  court  of  chancery  Is  invested  with  wide 
latitude  in  acting  upon  motions  to  dis- 
solve injunctions  on  the  denials  of  the  an- 
swer, and  that  whenever  it  appears  that 
a  continuance  of  the  writ  will  probably 
cause  less  injustice  and  inconvenience  to 
the  defendant  than  would  result  to  the 
complainant  from  its  diasolution,  this  dis- 
cretion is  well  exercised  in  denying  the  mo- 
tion for  dissolution.  Chambers  v.  Iron 
Co.,  07  Ala.  353;  Railway  Co.  v.Wltherow, 
82  Ala.  190,  3  South.  Rep.  23 ;  Kinney  v. 
Ensminger,  87  Ala.  340,  6  South.  Bep.  T2. 
The  chancery  court  having  thus  rightfully 
acquired  jurisdiction  of  the  controversy, 
and  restrained  the  sale  under  the  mort- 
gage, it  had  the  further  right,  as  a  matter 
of  course,  to  protect  and  efiectuate  its  ju- 
risdiction by  enjoining  the  suit  at  law,  in- 
stituted, after  bill  flle<i,  for  the  purpose  of 
having  one  of  the  chief  questions  involved 
in  the  chancery  case  adjudicated  and  de- 
termined in  the  law  court.  Railway  Co. 
V.  Barrett,  65  Gr.601;  Hadfield  v.Bartlett, 
66  Wis.  635,  29  N.  W.  Rep.  639;  10  Amer. 
&  Eng.  Enc.  Law,  908,  909.  The  view  we 
have  taken  of  the  questions  considered 
above,  some  of  which,  perhaps,  need  not 
have  been  decided,  leaves  but  one  point 
open  in  thecaee,  namely, whether  the  draft 
of  B.  B.  McKenzie  on  Raymond  was  taken 
by  the  mortgagees,  Whitley  &  Trimble, 
as  an  absolute  payment  pro  taofo  of  the 
mortgage  debt.  On  this  issue,  McKenzie 
being  jointly  bound  with  the  Dunham 
Lumber  Company  for  the  debt  secured  by 
the  mortgage,  the  presumption  of  law  is 
the  draft  was  not  given  and  received  as  a 
payment  on  the  debt,  but  only  as  a  means 
of  raising  funds  to  be  applied  to  the  debt 
as  a  payment  when  realized,  and  the  af- 
firmative of  the  issue  is  therefore  upon 
the  complainant.  The  company,  in  other 
words,  must  affirmatively  show  that  the 
paper  wasapaymentofthemortgage  debt 
to  the  extent  of  its  amount.  McWllliams 
V.  Phillips,  71  Ala.  80;  Lehman  v.  Mc- 
Queen, 65  Ala.  570.  McKenzie  swears  that 
Whitley  &  Trimble,  after  satisfying  them- 
selves of  the  solvency  of  Raymond,  upon 
whom  the  paper  was  drawn,  took  the 
draft  In  absolute  payment  of  so  much  of 
the  mortgage  debt.  On  the  other  band, 
Trimble  testifies  that  the  draft  was  not 
taken  In  payment  at  all,  but  only  for  the 
purpose  of  raising  money  to  be  applied 
when  collected  to  the  debt.  Whitley  cor- 
roborates Trimble  in  respect  to  subse- 
quent conversations  and  transactions  be- 
tween them  and  McKenzie  in  reference  to 
the  amount  for  which  the  draft  was 
drawn,  which  conversations  and  traneac- 
tlons,  as  testified  toby  them,  tend  to  show 
that  the  draft  was  not  taken  in  or  con- 
sidered as  a  payment  in  the  first  instance 
or  afterwards.  In  respect  to  these  mat- 
ters Whitley's  evidence  is  somewhat  dis- 
credited by  a  former  deposition  given  by 
him  in  the  cause,  in  which  he  was  not 


nearly  so  full  and  explicit  as  on  this  refer- 
ence McKenzie,  in  rebuttal,  contradicts  all 
this  evidence,  or  so  explains  what  oc- 
curred or  was  said  us  to  make  it 
entirely  consistent  with  the  theory  that  the 
draft  was  a  payment.  So  stands  the  is- 
sue on  the  testimony  of  these  witnesses, 
and  if  this  were  all  the  evidence  in  the 
case,  we  could  not  affirm  that  the  mort- 
gage debt  was  reduced  pro  tanto  by  this 
transaction.  But  the  complainant  is  very 
strongly  supported  by  the  following  facts 
and  circumstances  appearing  from  papers 
put  in  evidence:  (1)  The  face  of  the  draft, 
less  discount,  is  entered  on  the  back  of  the 
mortgage  as  of  date  the  day  after  it  was 
drawn,  along  with  and  following  two 
other  items  which  are  shown  to  be  proper 
credits  on  the  secured  debt,  and  to  con- 
stitute the  only  large  payments  that  had 
been  made  up  to  tbat  time.  (2)  The 
amount  of  the  draft  was  charged  to  the 
defendants  as  a  payment  on  the  mortgage 
debt  in  a  statement  of  the  account  which 
appears  to  have  been  rendered  by  com- 
plainant to  defendants  more  than  a  year 
after  it  was  drawn.  This  statement 
shows  a  balance  due  to  complainant, 
which  could  have  been  the  rase  only  on 
the  assumption  that  the  draft  was  a  pay- 
ment; and,  though  the  statement  was 
delivered  to  and  kept  by  defendants,  no 
objection  to  it  was  seasonably  made,  nor 
at  all  in  fact,  except  by  taking  steps  long- 
afterwards  to  sell  under  themortgage.  (8) 
Several  months  after  the  draft  was 
drawn,  and  after  it  had  been  dishonored, 
the  defendants  rendered  three  several 
statements  of  the  account  to  the  com- 
plainant, and  in  each  instance  credited  the 
net  value  of  the  draft  as  a  payment  there- 
on, and,  so  treating  it,  drew  down  a  bal- 
ance of  which,  and  of  which  only,  they  de- 
manded pa.tment;  and  this  balance  was 
afterwards  fully  paid  by  the  complainant. 
(4)  On  January  2,  1888,  an  account  for 
f  137.98  was  presented  by  the  complainant 
to  the  defendants,  and  accompanied  by 
a  request  to  "  please  remit, '"  which  could 
have  been  accounted  for  only  on  the  as- 
sumption that  the  mortgage  debt  had 
been  fully  paid,  especially  as  theretofore 
accounts  of  this  character  had  been  cred- 
ited on  that  debt;  and  this  account  was 
received  by  defendants,  and,  though  not 
paid,  no  objection  was  ever  made  to  it,  or 
to  Its  request  tor  remittance.  (5)  Aad 
finally  the  fact  that  the  net  value  of  the 
draft  in  controversy  was  credited  on  the 
books  of  defendants  as  a  payment  on  the 
mortgage  debt  as  of  its  date.  We  cannot 
escape  the  conclusion  to  which  these  facts 
drive  ufl,  that  the  draft  was  taken  by  the 
defendants  as  an  absolute  payment  on  the 
mortgage  debt,  and  tothatextent  released 
the  Dunham  Lumber  Company  and  its 
property  from  the  debt,  and  the  lien  by 
which  it  was  secured.  It  is  admitted  that 
the  balance  of  theorlginal  mortgage  debt, 
after  deducting  the  amount  of  this  draft, 
had  been  fully  paid.  This  conclusion  may 
be  safely  rested  on  the  evidence  adduced 
before  the  register  which  was  not  open  to 
any  tenable  objection,  and  wholly  with- 
out consideration  of  any  testimony,  the 
relevancy  or  admissibility  of  which  is  even 
questionable.    We  therefore  deem  it  un- 
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neceflsary  to  go  iQ^o  a  consiclerationof  the 
objectluns  and  exceptions  filed  to  the  reg- 
later's  report,  and  passed  on  expressly 
or  Impliedly  by  the  chancellor  in  the  final 
decree.  The  decree  of  the  chancellor,  con- 
firming the  results  reached  by  the  register, 
holding  the  mortgage  debt  to  have  been 
tally  paid  and  discharged,  so  far  as  the 
complainant  or  its  property  was  liable 
therefor,  canceling  the  mortgage,  and  per- 
petually enjoining  the  suit  at  law  and  sale 
under  the  power,  is  free  from  error,  and  is 
In  all  things  a^rmed. 

(90  AOa.  35»)  *"""" 

Tbuss  ▼.  Davidson. 

(i9upreme  Cov/rt  of  Alabama.    May  9, 1890.) 

ABSiatatsin:  vos  Bknefit  of  Cseditobs — FR^in> 

— ^BvrDKNOB — SriPULiLTION. 

1.  The  fraudulent  intent  of  the  asslKnor  did 
not  avoid  an  assignment  for  tiie  benefit  of  cred- 
itors when  neitiier  the  assignee  nor  the  creditors 
Icnew  of,  or  participated  in,  the  fraud. 

2.  The  fact  that,  while  a  deed  of  assignment 
for  the  benefit  of  creditors  was  in  course  <H  prep- 
aration, the  assignor,  without  the  knowledge  of 
the  assignee  or  oi  tlie  creditors,  sold  goods  at  re- 
duced imces,  and  failed  to  pay  over  uie  proceeds 
to  the  assignee,  does  not  avoid  the  assignment. 

8.  That  an  assignee  fwthe  benefit  of  creditors, 
pending  a  suit  against  a  sheriff  to  recover  goods 
attached  after  the  assignment,  agreed  wit£  the 
assignor  that  the  sheriff  might  sell  the  goods  at 
private  sale,  did  not  constitute  an  abandonment 
of  the  suit;  and  its  only  effect  was  to  limit  the 
amount  of  the  recovery  to  the  sum  realized  at  tbe 
sale. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Sharps,  Jndge. 

This  action  was  brought  by  the  appellee 
against  the  appellant,  and  sought  to  re- 
cover a  stock  of  goods.  The  plaintiS 
claimed  the  same  as  assignee  of  one  A.  T. 
Palmer,  while  the  defendant  had  posses- 
sion of  the  said  stock  of  goods,  as  sheriff, 
under  several  writs  of  attachment.  The 
circumstances  under  which  the  assignment 
was  made  by  said  Palmer  to  said  David- 
son were  that  on  one  night  the  said  Palmer 
went  to  Davidson's  house,  and  said  to 
Uro :  "I  understand  that  my  creditors 
will  be  on  me,  and  I  want  yonr  advice." 
Davidson  thereupon  told  him  that  he  had 
better  make  a  general  assignment  for  the 
benefit  of  all  his  creditors.  At  this  sug- 
gestion. Palmer  got  Davidson  to  go  to  Bir- 
mingham, and  have  the  proper  paper  pre- 
pared for  him  to  make  an  assignment. 
Davidson  went  the  next  day,  and  while  he 
was  gone.  Palmer  proceeded  to  sell  goods 
from  his  stock,  and  offered  them,  as  some 
of  the  evidence  tended  to  show,  at  reduced 
pricea.  Upon  the  return  of  Davidson, 
Palmer  executed  the  deed  of  assignment 
to  said  Davidson,  making  him  his  as- 
signee, but  did  not  turn  over  to  him,  or 
account  to  him  for,  the  goods  he  had  sold 
during  his  absence  in  Birmingham  having 
the  deed  of  asBlgnment  prepared.  All  the 
other  facts  and  contentions  aresuflSciently 
set  forth  in  the  opinion.  The  case  was 
beard  by  the  judge  without  the  interven- 
tion of  a  jury ;  and  upon  the  testimony  he 
rendered  judgment  for  the  plaintiff,  assess- 
ing the  value  of  the  goods  sued  for  at 
f2,825.  The  defendant  appeals,  and  as- 
signs the  various  rulings  of  the  court  as 
error. 


Jamea  We&tberly,  Mountfojr  &  TomUa- 
«oii,and  Garratt  i  Underwood,  for  appeU 
lant. 

SoMEBviLi^E,  J.  The  action  is  one  of 
detinue,  brought  by  the  appellee,  David- 
son, as  assignee  of  one  Palmer,  against 
the  appellant,  Truss,  for  a  stock  of  mer- 
chandise levied  on  by  the  latter,  as  sheriff, 
under  sundry  writs  of  attachment.  Un- 
less the  assignment  under  which  the  plain- 
tiff claims  title  is  void  for  fraud,  there 
seems  tu  be  no  good  reason  why  he  should 
not  recover  the  goods,  as  this  instrument 
of  transfer  was  made  and  delivered  on 
February  27, 1888,  the  day  before  the  levy 
of  the  first  attachment.  The  assignment, 
under  the  facts  of  the  case,  took  eOect,  if 
at  all,  from  the  date  of  its  delivery  to  the 
assignee ;  the  latter  having  taken  imme- 
diate possession  of  the  assigned  goods. 
Brown  v.  Lyon,  17  Ala.  658;  Warner  v. 
Jaffray,  96  N.  Y.  248. 

The  rule  in  this  state  is  settled  to  be  that 
theassentof  the  creditors  will  be  presumed 
to  a  deed  of  assignment  which  appropri- 
ates the  property  conveyed,  absolutely 
and  unconditionally,  to  the  payment  of  the 
assignor's  debts;  the  instrument  being 
free  from  fraud  or  illegality,  and  contain- 
ing nothing  which  can  be  construed  to  be 
prejudicial  to  the  rights  of  the  creditors. 
So,  while  the  rule  is  otherwise  in  some  of 
the  states,  the  settled  doctrine  in  this  state 
Is  that  the  fraudulent  intent  of  the  grran- 
tor  alone  will  not  avoid  a  deed  of  assign- 
ment to  creditors  unless  the  assignee  or 
the  creditors  knew  of,  or  participated  in, 
the  fraud. 

The  decisions  are  numerous  on  the  fore- 
going propositions.  Abercrombie  v.  Brad- 
ford, 16  Ala.  560;  Governor  v.  Campbell,  17 
Ala.  660;  Bankln  v.  Lodor,  21  Ala.  380; 
Shearerv.LiOftin,26Ala.703;  Wait.  Fraud, 
Conv.  (2d  Ed.)  §  316  et  seq.;  Burrill.  As- 
slgnm.  (4th  Ed.)  §  283;  1  Brick.  Dig.  p.  129, 
§§87,89;  Id.  p.  132,  §  123. 

We  have  examined  the  evidence  in  this 
case,  and  concur  with  the  judge  of  the  city 
court  in  his  conclusion  that  the  proof  is 
insufQcIent  to  authorize  the  court  to  find 
the  assignment  void  for  fraud.  The  as- 
signment cannot  be  made  fraudulent  by 
the  fact  that  Palmer,  the  grantor,  made 
sale  of  some  of  the  goods  embraced  in  his 
stock  prior  to  the  execution  and  delivery 
of  the  assignment,  and  afterwards  retained 
the  proceeds  of  sale.  Conceding  these 'sales 
to  be  fraudulent,  they  were  independent 
transactions  between  the  assignor  and 
mere  strangers,  prejudicial  to  the  rights 
of  the  very  creditors  intended  to  be  secured 
in  the  assignment,  who  in  no  manner  par- 
ticipated in  them.  Nor,  so  far  as  we  see, 
did  the  assignee,  Davidson,  himself;  the 
evidence  showing  that  the  sales  were 
made  before  the  execution  of  the  assign- 
ment, and  during  Davidson's  absence  from 
Warrior,  the  place  of  Palmer's  residence 
and  business.  Thealleged  fraudulent  sales 
cannot,  therefore,  be  treated  as  parts  of 
the  transfer  here  assailed  as  fraudulent, 
nor  be  permitted  In  any  manner  to  vitiate 
the  transaction.  Bunill,  Assignm.  (4th 
Ed.)  §§  36.5-359. 

The  evidence  excluded  by  the  court,  to 
which  exceptions  were  taken,  would  not 
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change  the  conclnsloDB  reached  by  us,  even 
were  It  all  admitted.  Hence  its  exclusion, 
It  erroneous,  was  error  without  injury. 

There  being  no  fraud  in  the  transaction, 
the  principle  announced  in  Townsend  v. 
Harwell,  IK  Ala. SOI,  has  no  application  to 
the  case. 

There  is  no  assignment  of  error  based 
on  the  action  of  the  court  in  overruling 
the  demurrer  to  the  complaint,  and  hence 
the  argument  un  this  point  calls  for  no  re- 
sponse. We  may  add,  however,  that  we 
see  no  error  In  this  ruling. 

But  one  other  point  remains  to  be  con- 
sidered. The  testimony  satisfles  us  that 
there  was  un  agreement  on  the  part  of 
both  the  plaintiff  and  the  assiRnor  that 
the  sheriff  might  sell  the  goods  without 
an  order  of  court,  and  without  advertise- 
ment, and  at  either  private  or  public  sjale. 
The  goods  were  sold  by  the  sheriff,  as 
agreed  on,  at  private  sale,  and  brought 
the  sum  of  $1,500.  We  do  not  construe 
this  agreement  to  operate  as  an  abandon- 
ment of  the  suit;  for  such  was,  clearly, 
not  its  intention.  But,  in  our  opinion,  its 
effect  must  be  to  limit  the  recovery  of  the 
plaintiff  to  the  amount  tor  which  the 
goods  were  sold  by  the  sheriff.  If  the 
agreement  does  not  have  this  operation, 
it  can  have  none  whatever.  It  must  be 
supposed  that,  in  consenting  to  thla  mode 
of  sale,  the  plaintiff  agreed, by  Implication, 
to  abide  by  the  result,  and  accept  the  price 
obtained  by  resort  to  such  mode.  The 
Just  result  of  the  agreement  is  to  reduce 
the  alternate  judgment  of  rect)very  to  the 
sum  of  $1,500,  instead  of  $2,325,  rendered 
by  the  city  court. 

The  Judgment  will  be  reversed,  and  a 
judgment  rendered  in  this  court  for  the 
appellee,  in  the  sum  of  $1,500.  The  appel- 
lee will  be  taxed  with  the  costs  ot  this  ap- 
peal. 

Reversed  and  rendered. 


(90  Ala.  41) 

East  Tbnnebssb,  V.&  O.R.Co.v.  Watson. 

{.Supreme  Cov/rt  of  AJabama.    May  8, 1890.) 

Railboass — EuxiNG  Stock— Witnb88—Vai,o»- 
Dbfobitioks. 

1.  Negligence  is  alleged  wilii  sufflcient  cer- 
tainty in  a  complaint  against  a  railroad  company 
for  killing  stock  by  stating  that  "because  of  the 
negligence  or  want  of  sldll  of  the  defendant's 
servants  in  the  management  and  ronning  of  the 
train"  It  ran  over  and  killed  a  colt. 

2.  On  an  issue  as  to  the  value  of  a  horse  the 
owner  may  testify  ttaat  it  was  ''a  very  fine  colt, " 
"fine  stock,"  "sired  by  a  trotting  horse,"  "its 
mother  a  fine  blooded  mare, "  and  he  may  ivse 
kindred  expressions  illustrating  its  qualities,  in- 
cluding **l>eanty  of  form"  and  "grw^efnlness  of 
movement." 

8.  Where  it  is  impracticable  to  lay  bef core  the 

iuty  all  the  details  bearing  on  the  distance  a 
lorse  can  be  seen  along  a  railroad  track,  the 
opinions  of  witnesses  may  be  received. 

4.  On  cross -examination  of  a  witness,  who 
testifies  tliat  no  whistle  was  sounded,  an  inquiry 
whether  it  might  not  have  been  and  he  not  have 
heard  it,  may  be  excluded  as  mere  matter  of  opin- 
ion for  the  luzy  to  determine. 

6.  A  railw^  company  is  liable  for  an  animal 
UUed  by  the  f  ailnre  of  the  engineer  to  keep  a 
diligent  lookout,  thougji,  after  perceiving  it,  he 
osed  all  possible  means  to  avoid  striking  it. 

6.  The  failure  to  ring  the  bell  or  blow  the 
whistle  to  frighten  away  stock  near  the  track  may 


be  negligence;  and  an  instruction  that  there  is 
no  duty  to  do  either  is  properly  refused. 

7.  Code  Ala.  1886,  }  2808,  requires  cross-inter- 
rogatories to  l>e  filed  within  10  days  after  notice 
to  take  depositions,  in  order  that  a  commission 
may  then  issue,  and,  if  they  are  filed  after  that 
time,  but  before  it  is  in  fact  issued,  they  cannot 
be  stricken  from  the  files. 

8.  A  witness  having  used  a  diagram  in  testi- 
i^ng,  opposing  coimsel  may  also  use  it  in  com- 
menting on  his  evidence,  though  it  was  not  form- 
ally put  In  evidence. 

Appeal  from  circuit  court,  Cherokee 
county;  John  B.  Tally,  Judge. 

Action  against  the  railroad  company 
for  the  killing  of  a  colt.  Negligence  is 
averred  in  each  count,  in  substance,  as  fol- 
lows: "  Because  of  the  negligence  or  want 
ot  skill  of  the  defendant's  servants  in  the 
management  and  running  of  said  train," 
it  ran  over  and  killed  a  colt.  The  com- 
pany appeals. 

Baraett  d  Smyer,  tor  appellant. 

SoHERTiLLE,  J.  I.  The  averment  of  negli* 
gence  on  the  part  of  the  defendant's  em- 
ployes, from  which  the  accident  of  (tilling 
the  colt  is  alleged  to  have  occurred,  and 
its  connection  with  the  result  as  a  cause, 
are  stated  in  each  count  of  the  complaint 
with  sufflcient  certainty.  The  demurrer 
based  on  this  ground  was  properly  over- 
ruled. Railway  Co.  v.  Lazarus,  88  Ala. 
453,  6  South.  Rep.  877;  Sistrunk's  Case,  85 
Ala.  352,  5  South.  Rep.  79;  Railway  Co.  v. 
Crenshaw,  65  Ala.  666;  Railroad  Co.  v. 
Thompson,  62  Ala.  494. 

2.  The  motion  of  defendant  to  strike 
from  the  file  the  cross-interrogatories  filed 
by  the  plaintiff  on  taking  the  deposition 
of  Thomas,  a  witness  for  defendant,  was 
properly  overruled.  The  ground  assigned 
tor  this  motion  was  that  this  paper  was 
not  filed  witnin  10  days  after  notice  served 
on  the  plaintiff  ot  the  filing  of  the' direct 
Interrogatories  by  the  defendant.  The 
statute,  it  Is  true,  requires  the  filing  to  be 
done  within  this  time,  but  the  purpose  is 
only  to  enable  a  commission  to  Issue  after 
the  expiration  of  lOdays  from  the  time  the 
notice  is  served.  Code,  1886,  §  2S03.  If  it 
does  not  issue  until  the  cross-interroga- 
tories are  filed,  and  this  period  extends 
over  10  days,  this.  In  our  opinion,  is  no 
ground  upon  which  the  deposition  can  be 
assailed  tor  irregularity  in  the  taking  ot  it. 

3.  It  was  competent  to  prove  that  the 
right  of  way  of  the  railroad  was  cut  or 
cleared  off  for  100  feet,  more  or  less,  be- 
tween the  tiepot  and  the  place  ot  the  acci- 
dent, as  a  tact  bearing  on  the  question  ot 
the  engineer's  ability  by  diligently  looking 
out  to  discover  the  animal,  which  was  al- 
leged to  be  near  the  track  just  before  be- 
ing Injured. 

4.  The  plaintiff  testified  that  he  was 
familiar  with  the  value  ot  stock,  and  he 
was  properly  allowed  to  give  his  opinion 
as  to  the  value  ot  the  horse  in  contro- 
versy, ot  which  he  was  the  owner.  To 
render  such  testimony  competent.  It  was 
nnnecessai'y  that  he  should  be  shown  to 
possess  any  peculiar  skill  to  quality'  him 
as  an  expert  on  this  subject.  Ward  v. 
Reynolds,  32  Ala.  384;  Burks  v.  Hubbard, 
69  Ala.  379;  Rawles  v.  James,  49  Ala.  183; 
Lawson,  Exp.  Ev.  17,  456. 

5.  The  general   rule  is    that  witnesses 
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muat  testify  to  facta,  not  to  Inferences, 
opinions,  or  conclusionB.  Experts,  or  per- 
sons Instructed  by  experience,  are  excep- 
tions to  this  rule.  They  cannot,  however, 
as  experts,  give  mere  opinions  as  tu  mat- 
ters of  common  linowledge,  which  persons 
of  ordinary  Intelligence,  including  Jurors 
themselves,  are  Just  as  capable  of  compre- 
hending as  the  witnesses.  Hammond  v. 
Woodman,  66  Amer.  Dec.  229,  note.  There 
are  other  exceptions  to  the  general  rule, 
also,  as,  for  example,  estimates  of  value, 
distance,  time,  quantity,  and  opinions  as 
to  handwriting,  general  identity,  and  the 
like.  "So  an  opinion  can  be  given  by  a 
non-expert  concerning  matters  with  which 
be  is  specinlly  acquainted,  but  which  can- 
not be  specifically  described."  7  Amer.  & 
Eng.  Enc.  Law,  496.  And,  as  expressed  by 
Mr.  Wharton:  "An  inference,  necessarily 
involving  certain  facts,  may  be  stated 
without  the  facts."  1  Whart.  Ev.  §  610. 
This  is  often  called  a  conclusion,  or  infer- 
ence In  the  nature  of  a  collective  fact,  in- 
volving cases  where  It  Is  not  practicable 
to  lay  before  the  jury  the  primary  facts 
npon  which  the  inference  is  based.  Under 
th' Be  principles  it  was  competent  for  the 
plaintiff  to  testify  that  the  animal  killed 
was  a  "  very  fine  colt. "  "  fine  stock, "  "  trot- 
ting stock;'  that  it  "was  elred  by  Clip- 
per, a  trotting  horse  at  Cave  Springs;" 
that  "its  mother  was  a  fine  blooded  ani- 
mal,"—and  other  kindred  expressions  il- 
lustrating the  qualities  of  the  horse,  in- 
cluding "beauty  of  form"  and  "graceful- 
ness of  movement. " 

6.  The  court  also,  with  equal  propriety, 
excluded  the  Inquiry  propounded  to  the 
plaintiff  as  to  whether  there  might  not 
have  been  a  wliistle  sounded  for  the  cross- 
ing, near  which  the  accident  uccuned, 
without  the  witness  hearing  it.  This  la 
mere  matter  of  opinion,  and  not  the  state- 
ment of  a  fact.  Marcott  v.  Railroad  Co., 
13  N.  W.  Rep.  374. 

7.  While  it  would  be  a  matter  of  com- 
mon knowledge  how  far  one  could  ordi- 
narily see  an  object  as  large  as  a  horse, 
and  therefore  not  the  subject  of  an  opin- 
ion, thejnry  being  as  competent  to  Judge 
of  this  fact  as  a  witness,  this  inquiry  as ^ 
sumed  a  different  aspect  when  opplled  to 
the  particular  locality  on  the  railroad 
track,  or  right  of  way  going  from  the  de- 
pot towards  the  scene  of  the  injury.  It 
mayhave  been  impracticable  to  lay  before 
the  jury  all  the  details  upon  which  such  a 
collective  fact  was  founded.  The  sound- 
ness of  the  conclusion  could  be  tested  by 
the  right  of  cross-examination. 

8.  Diagrams  and  maps  illustrating  the 
scene  of  a  transaction,  and  the  relative  li»- 
cation  of  objects,  if  proved  to  be  correct 
are  always  admissible,  at  the  instance  of 
either  party,  in  order  to  enable  the  court 
and  Jury  to  more  clearly  understand  and 
apply  the  facta  In  evidence.  Humes  ▼. 
Bernstein,  72  Ala.  646;  Moon  t.  State,  68 
Ga.  687.  The  defendant  having  allowed 
his  own  witness  to  use  a  diagram  in  aid 
of  bis  testimony  before  the  Jury,  there 
could  certainly  be  no  objection  to  the 
rl^intlff's  counsel  being  permitted  to  use 
the  same  diagram  in  discusslug  the  same 
witness'  testimony  before  the  jury,  al- 
though there  had  been  no  formal  intro- 


duction of  the  paper  In  evidence.  Itmight, 
nevertheless,  be  properly  considered  by  im- 
plication ns  a  part  of  the  witness'  testi- 
mony, and  therefore  as  in  evidence. 

9.  The  fourth  and  fifth  charges  requested 
by  the  defendant  were  based  on  the  idea 
that  no  duty  would  devolve  on  the  en- 
gineer to  blow  the  whistle  or  ring  the  bell 
unless  the  horse  was  actually  on  the  track 
of  the  railroad.  It  is  very  true  that  the 
requirements  of  the  statute,  (Code  1886, 
§1144,)  the  violation  of  which  Is  made  a 
misdemeanor,  du  not  absolutely  originate 
or  come  Into  play  until  an  obstruction  on 
the  track  is  perceived,  (Railroad  Co.  ▼. 
Bayliss,  77  Ala.  429.)  But  railroad  com- 
panies are  made  liable  tor  any  injury  to 
persons  orstock,orother  property,  result- 
ing not  only  from  a  failure  to  comply  with 
the  statute, but  from  any  other  negligence 
on  the  part  of  the  company.  Code,  §  1147. 
And  there  may  be  cases  where  the  failure 
to  ring  the  bell,  or  blow  the  whistle.  In 
order  to  frighten  away  stock  In  danger- 
ous proximity  to  the  track,  would  be  neg- 
ligence, although  the  animals  may  not 
have  been  actually  on  the  track.  Sis- 
trunk's  Case,  85  Ala.  353,  5  South.  Rep.  79; 
Railway  Co.  v.  Lazarus,  88  Ala.  453,  6 
South.  Rep.  877.  These  charges,  for  this 
reason,  were  misleading, and  were  proper- 
ly refused. 

10.  The  sixth  charge  was  also  properly 
refused  as  misleading  in  tendency.  The  en- 
gineer may  have  been  guilty  of  negligence 
in  not  keeping  a  diligent  lookout  for  the 
animal  killed,  and  this  act  of  negligence 
may  have  been  the  proximate  cause  of  the 
injury,  although  he  ma>  have  been  ever 
so  diligent  In  avoiding  the  accident  after 
he  actually  discovered  the  animal  on  the 
track. 

11.  There  being  no  evidence  tending  to 
prove  that  the  injury  was  wlllfally  or  in- 
tentionally perpetrated,  the  seventh 
charge,  based  on  this  assumption,  was 
abstra(;t,  and  its  refusal  was  free  from  er- 
ror. This  charge  is  otherwise  objection- 
able on  grounds  unnecessary  to  be  dis- 
cussed. The  other  exceptions  have  been 
examined,  and  are  considered  to  be  with- 
out merit.  The  Judgment  must,  accord- 
ingly, be  affirmed. 


(MAI 

BoBST  et  al.  y.  Simpson  et  ox. 


STV 


(Swpreme  Court  of  Alabama.    Hay  20, 1880.) 

DaXD — COSTDITION— ClX)UD  OH  TlTL>. 

1.  Under  a  deed  expressing  a  nominal  ocmsld- 
eration,  but  in  fact  having  none,  and  granting  land 
on  condition  that  "the  estate  oonveved  shall  not 
vest  until  and  unless  the  grantees  shall  on  or  be- 
fore May  1, 1889,  pay  $20,926,  or  shall,  on  or  before 
Jan.  1,  1889,  pay  t30.000,''no  title  can  vest  unless 
one  or  the  ouier  at  the  payments  is  made  on  tiie 
day  fixed  therefor,  tbough  tiie  grantors  have  then 
given  notice  that  they  revoke  the  option,  and 
withdraw  all  the  propositions  therein  contained. 

2.  Such  a  deed  is  an  offer  to  sell  only,  and  is 
revocable  at  any  time  before  performanoe  or  an 
ofliar  to  perform. 

8.  Aiter  its  revocation,  or  after  the  expira- 
tion of  the  time  limited,  «yiihout  performimoe  or 
an  offer  to  perform,  it  is  a  cloud  on  the  title:  and 
Its  delivery  and  cancellation  will  be  deoreed. 

Appeal  from  chancery  court,  Lauderdale 
county ;  Thomas  Cobb,  Chancellor. 
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J.  B.  Moore  and  B.  M.  Jackson,  lor  ap- 
pellants.   Simpson  A  Jones,  lor  appellee. 

Clopton,  J.  The  appeal  ia  taken  from 
a  decree  overrallng  a  demurrer  to  the  bill, 
by  which  appellee  seeks  to  obtain  the 
delivery  and  cancellation  of  a  conveyance 
of  lands  made  by  herself  and  husband 
to  appellants  November  15,1888.  The  lan- 
Kuage  of  the  deedis:  "For  and  in  consid- 
eration of  the  sum  of  one  dollar  cash  in 
hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  we,  R.  T.  Simpson  and 
Mattle  C.  Simpson,  of  Lauderdale  county, 
Ala.,  havp  granted,  bargained,  and  sold, 
and  by  these  presents  do  grant,  bargain, 
and  sell, onto  J.  W. Borst  andS. .T. Uraham 
the  following  lands  in  Lauderdale  coun- 
ty.* Alabama,  [describing  them,]  to  have 
and  to  hold  unto  [them,]  their  heirs  and 
assigns,  forever,  upon  the  following  con- 
ditions, only,  to-wlt:  The  estate  herein 
convej'ed  shall  not  vest  in  said  [parties, 
their]  heirs  or  assigns,  until  and  unless  be 
or  they  shall,  on  or  before  the  Ist  day  ol 
May,  1889,  pay  to  said  B.  T.  Simpson  and 
M.  C.  SlmpMon  f  20,925,  or  shall,  on  or  be- 
fore the  Ist  day  of  January,  1889,  pay  to 
R.  T.  Simpson  and  M.  C.  Simpson  the  sum 
of  twenty  thousand  dollars.  •  •  •  Op- 
on  the  happening  of  which  condition  the 
estate  herein  conveyed  shall  become  ab- 
solute. Bat,  it  such  money  shall  not  be 
paid  on  or  before  said  dates,  then  this  in- 
strument to  become  null  and  void,  and 
all  rights  thereunder  shall  ceuse  and  deter- 
mine. "  By  the  express  terms  of  the  deed, 
the  condition  of  payment  is  a  condition 
precedent  to  vesting  the  estate,  and  time 
is  made  an  essential  part  of  the  contract. 
Language  could  not  be  more  explicit.  No 
estate  did  or  could  pass  or  vest  unless 
there  was  performance  on  one  or  the  other 
of  the  days  named.  TennesseeC.  R.  Co.  v. 
East  Alabama  By.  Co.,  73  Ala.  426. 

The  bill  was  filed  In  June,lRS9.  It  avers 
that  defendants  have  not  paid  or  tendered 
any  money,  and  have  mnde  no  offer  to 
take  the  property  according  to  the  terms 
of  the  instrument.  Defendants  contend 
that  the  averments  of  the  bill  show  that 
performance  by  them  was  prevented  by 
the  ant  of  complainant  in  repudiating  the 
contract  and  revoking  the  instrument. 
It  appears  from  the  bill  that  complainant 
and  her  husband  notified  the  defendants 
In  writing,  March  15, 1889,  that  they  re- 
voked the  option  given  by  the  Instrument, 
and  withdrew  all  propositions  therein 
contained.  A  waiver  of  the  necessity  of 
performance  of  a  condition  precedent  In 
contracts  is  Implied  when  the  party  en- 
titled to  performance  prevents  the  fulfill- 
ment of  the  condition,  or  absolutely  re- 
fuses performance.  "But  a  mere  assertion 
that  the  party  will  be  unable  or  will  refuse 
to  perform  his  contract  is  not  sufficient. 
It  must  be  a  distinct  and  unequivocal  ab- 
solute refusal  to  perform  the  promise,  and 
must  be  treated  and  acted  upon  as  such 
by  the  party  to  whom  the  promise  was 
made;  for,  if  he  afterwards  continue  to 
urge  or  demand  compliance  with  the  con- 
tract, it  is  plain  that  he  does  not  under- 
stand it  to  be  at  an  end."  2  Ben].  Sales, 
§  >tBO.  The  notice  was  not  an  absolute  re- 
fusal, though  it  may  be  Implied  that  com- 


plainant would  refuse  to  receive  payment 
if  tendered.  It  disclosed  on  its  face  that 
complainant  regarded  the  instrument  as 
reserving  to  defendants  a  mere  option  to 
buy.  The  revocation,  if  unauthorized, 
could  not  have  aflected  the  validity  of  the 
conveyance,  or  have  impaired  any  rights 
of  the  grantees.  By  fulfilling  the  condi- 
tion the  estate  would  have  vested,  not- 
withstanding the  act  of  complainant.  It 
is  dlfiicult  to  see  how  an  act  wliich  is  in- 
effectual, and  which  would  not  have  bene- 
fited complainant  nor  have  injured  de- 
fendants, could  have  legally  operated  to 
prevent  performance;  that  is, to  have  ren- 
dered performance  impossible.  If  the  In- 
strument be  revocable  in  its  nature,  aa 
defendants  contend,  the  revocation  itself 
did  not  constitute  the  condition  impossi- 
ble, so  as  to  release  defendants  from  the 
duty  of  fulfilling  It,  or  at  least  of  offering 
to  do  so.  Insurance  Co.  v.  Bledsoe,  ^ 
Ala.  538. 

But  Is  such  the  character  of  the  con- 
tract? It  appears  from  the  bill  that  com- 
plainant made  the  revocation,  deemiug 
the  conveyance  a  mere  proposition  to  sell, 
without  consideration.  The  bill  alleges 
that  no  consideration  was  paid;  and, 
there  existing  no  obligation  or  promise  on 
the  part  of  the  grantees  to  pay  the  agreed 
price,  the  Instrument,  though  In  form  a 
conditional  conveyance,  cannot  be  distin- 
guishable In  principle  from  an  offer  to  sell, 
reserving  to  the  other  parties,  without 
consideration,  the  privilege  to  buy  or  not 
to  buy,  at  their  option.  Such  being  the 
nature  of  the  contract,  the  propositicm 
was  revocable  at  any  time  before  perform- 
ance of  the  condition,  or  acceptance  by  an 
offer  to  perform ;  and  the  revocation  ter- 
minated all  the  rights  and  privileges  of  the 
grantees.  Wllks  v.  Railroad  Co.,  79  Ala. 
ISO. 

Defendants  farther  contend  that  if  the 
conveyance  Is  a  mere  offer  to  sell,  coupled 
with  an  option  which  has  been  revoked, 
or  If  irrevocable,  the  condition  not  having 
been  performed,  it  casts  no  shade  upon  the 
title  of  complainant.  While  a  court  of 
equity  will  not  intervene  to  remove,  as  a 
cloud  on  the  title,  a  deed  void  on  its  face, 
or  when  there  Is  mere  appreheusion  of  a 
suit,  or  the  mere  assertion  of  a  hostile 
title,  it  will  intervene  where  the  Inbei'ent 
defect  which  renders  a  conveyance  Invalid 
can  be  made  apparent  by  extrinsic  evi- 
dence only.  The  Jurisdiction  is  "protect- 
ive and  preventive, "  and  will  be  exercised 
whenever  the  deed  may  be  injuriously 
used  against  the  party  complaining  when 
the  evidence  to  Impeach  it  may  be  lost. 
Justice  Story  observes:  "Cases  also  may 
occur  where  a  deed  or  other  instrument 
originally  valid  has  by  subsequent  events, 
such  as  by  satisfaction  or  payment,  or 
other  extinguishment  of  it,  legal  or  equi- 
table, become  fuacttis  ofSclo;  and  yet  its 
existence  may  be  either  a  cloud  upon  the 
title  of  the  other  party,  or  subject  him  to 
the  danger  of  some  future  litigation,  when 
the  facts  areno  longer  capable  of  complete 
proof,  or  ha vn  become  involved  In  the  ob- 
scurities of  time."  1  Story.  Eq.  Jur.  §  705. 
The  bill  avers  that  the  conveyance  has 
been  recorded  in  the  office  of  the  Judge  of 
probate,  and  is  in  the  possession  of  the  de> 
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fendant  Borat ;  that  he  is  claiming  an  In- 
terest nnder  It,  and  has  taken  special  pains 
to  so  state  to  persons  who  were  contem- 
plating the  purchase  of  the  land,  or  a  part 
thereof,  thus  preventing  complainant 
from  disposing  of  the  property.  Neither 
the  revocation  nor  the  non-pertormance  of 
the  condition  appear  on  the  face  of  the 
deed.  The  grant  has  become  a  nullity. 
Having  been  spread  on  the  records,  and 
being  In  possession  of  the  grantees,  the 
deed'exposes  complainant  to  future  litiga- 
tion, and  embarrasses  the  future  disposi- 
tion of  the  property.  It  is  inequitable  and 
against  conscience,  if  the  averments  of  the 
bill  be  true,  that  the  grantees  should  re- 
tain the  conveyance  for  a  sinister  purpose. 
In  such  case  the  court  will  decree  Its  deliv- 
ery and  cancellation.  Smith  v.  Smith,  28 
Wis.  176;  Larmon  v.  Jordan,  66  HI.  204. 
Affirmed. 

(SO  Ala.  854)  

Hoffman  v.  White. 
ISivpreme  Cowrt  of  Alabama.    Kay  30,  .1890.) 

BOUNSABIBS — ^ASVEKSB  FOSSEBSION. 

1.  PoBsession  taken  and  held  under  a  claim 
of  right  by  one  of  the  owners  of  adjacent  lands  to 
an  erroneous  line  agreed  on  by  them  under  a  belief 
that  it  is  correct  is  adverse,  and,  if  continued  for 
the  statutory  xieriod,  ripens  Into  a  perfect  title. 

3.  The  possession  of  one  who  makes  a  fence, 
intending  to  put  it  on  the  true  line,  and,  believ- 
ing that  he  has  done  so,  holds  up  to  it  under  a 
claim  at  right,  is  adverse,  and,  if  open,  actual, 
and  continuous  for  the  statutory  period,  it  vests 
in  him  absolute  title,  though  before  the  limita- 
tion had  run  in  his  favor  he  had  doubts  as  to 
his  title,  or  a  belief  that  the  strip  next  the  fence 
did  not  belong  to  him. 

8.  Title  once  acquired  by  an  adverse  holding 
Is  not  f<nrfeited  by  a  subsequent  interruption,  nor 
by  an  after  possession,  lacking  in  some  of  the 
characteristics  essential  to  give  title. 

Appeal  from  city  court  of  Decatur;  W. 
H.  Simpson,  Judge. 

Wert  &  Speake,  for  appellant.  E.  W. 
Godbey,  for  appellee. 

McOlellan,  J.  We  are  satisfied  from 
the  evidence  In  this  record  that  about  the 
year  1869  a  fence  was  erected  on  what  was 
supposed  by  the  then  owners  of  lots  23 
and  32,  respectively,  to  be  the  dlvlsl<mal 
line  between  said  lots.  We  are  further 
satisfied  that  from  that  time  to  the  pres- 
ent the  owners  of  lot  S2  have  been  In  the 
open,  notorious,  actual,  and  continuous 
possession  thereof,  as  defined  in  part  by 
said  fence,  which  has  been  constantly 
maintained  on  the  line  of  its  original  loca- 
tion. We  are  also  convinced  that  this  pos- 
session on  the  part  of  the  defendant,  and 
those  nnder  whom  be  claims,  has  always 
been  under  a  claim  of  ownership  of  the 
whole  of  lot  82  up  to  the  said  partition 
fence,  and  that  the  rightfulness  of  such 
possession  was  never  drawn  in  question 
until  shortly  before  the  institution  of  this 
suit  by  the  owners  of  lot  23  or  any  other 
person.  It  may  be  conceded  that  the  fence 
is  not,  and  has  never  been,  on  the  true  line 
between  the  lots,  but  that,  on  thecontra  ry, 
it  was  by  mistake  placed  so  as  to  inclose 
with  lot  82  a  strip  seven  feet  in  width  off 
the  west  side  of  lot  23.  Yet,  if  the  erro- 
neous line  was  agreed  upon  by  the  then 
proprietors,  as  we  think  the  evidence 
shows,  nnder  the  belief  that  it  was  the 


correct  line,  and  the  owners  of  lot  32  en- 
tered on,  and  took  possession  of,  lot  32  to 
such  conventional  line,  and  held  under  a 
claim  of  right,  their  possession  is  adverse 
in  Its  character  to  the  true  owner,  and  if 
continued  for  10  years  ripenslnto  a  perfect 
title  against  all  the  world.  Alexander 
v.  Wheeler,  69  Ala.  332. 

It  is  Insisted,  however,  tltat  the  line  be- 
tween these  lots  was  not  established  by 
agreement  of  the  parties.  We  do  not  con- 
cur in  this  view  of  the  evidence,  but  the 
position  may  be  admitted,  and  the  ele- 
ment of  contract  in  the  location  uf  the 
fence  be  entirely  eliminated.  The  fact 
would  still  remain  that  the  owner  of  lot 
32  intended  to  put  the  fence  on  the  true 
line,  believed  he  had  done  so,  and  that  he 
and  bis  successors  for  more  than  10  years 
held  up  the  fence  nnder  a  claim  of  owner- 
ship hostile  and  adverse  in  its  character. 
We  do  not  doubt  but  that  such  posses- 
sion, though  not  justified  by  an  under- 
standing as  to  the  location  of  the  fence, 
and  oriirlnating  in  a  mistake  as  to  the 
true  line,  would,  if  open,  notorious,  act- 
ual, and  continuous  for  the  statutory  pe- 
riod, vest  absolute  title  in  the  holder.  Ab- 
bott v.  Abbott,  51  Me.  684;  McNamara  v. 
Seaton,  82  III.  501.  So  that,  whether  the 
division  line  was  established  by  agree- 
ment, or  was  marked  out  and  fenced  by 
the  proprietor  of  lot  32,  without  conealt- 
ing  the  proprietors  of  lot  23,  and  posses- 
sion taken  and  held  accordingly  under  a 
claim  of  right  for  10  years  by  the  defend- 
ant, and  those  throuerb  whom  he  holds, 
the  defense  of  adverse  possession  in  either 
aspect  Is  fully  made  out. 

The  only  evidence  offered  by  the  plain- 
tiff bearing  on  this  Issue,  which  was  ex- 
cluded, went  to  the  bona  Sdea  of  the  de- 
fendant's assertion  of  title  to  the  strip, 
and  tended  to  show  that  he  entertained 
doubt  as  to  his  title  thereto,  or  a  belief 
that  the  strip  did  not  belong  to  him. 
Had  this  testimony  been  admitted,  it 
could  not  have  availed  the  plaintiff.  As 
was  said  in  Alexander  v.  Wheeler,  supra; 
"Knowledge  by  one  in  possession  claim- 
ing title,  that  his  title  Is  defective,  does 
not  generally  prevent  such  possession 
from  being  regarded  as  adverse.  The  test 
is  the  actual  claim,  and  not  the  bona 
ffdee  of  it.  Rlggs  v.  Fuller.  54  Ala.  141 ; 
Manly  v.  Tumlpseed,  37  Ala.  522. "  More- 
over, the  title  of  the  defendant  had  long 
before  txpcome  perfect  by  the  continuance 
of  the  adverse  possession  in  his  predeces- 
sors, which  had  its  Inception  in  1869.  The 
10  years  relied  on  need  not  be  those  next 
before  action  brought.  Allen  v.  Mansfield, 
82  Mo.  688 ;  Dnger  v.  Mooney,  63  Cal.  586. 
And  a  title  once  acquired  by  10  years  of 
continuous  adverse  possession  will  not 
be  forfeited  by  a  subsequent  interruption 
of  the  possession,  or.  It  would  seem,  by 
an  after  possession  which  was  lacking  In 
some  of  the  characteristics  essential  to 
give  title  of  Itself.  Sherman  v.  Kane.  86 
N.  Y.  57 ;  Spofford  v.  Bennett,  65  Tex.  298. 
The  exclusion,  therefore,  of  defendant's 
declarations  to  Skeggs  as  to  the  size  of  his 
lot,  and  the  supposed  infirmity  of  his  ti- 
tle, whether  erroneous  or  not,  was  with- 
out injury  to  the  plaintiff.  The  other  evi- 
dence offered  for  plalntitt,  and  excluded 
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on  motion  of  defendant,  had  no  bearing 
on  the  iBBue  presented  by  the  plea  of  the 
Btatnteol  limltatlonB.  Iteexcluslon  conld 
not  have  prejudiced  the  plaintiff,  since,  if 
every  fact  It  tended  to  establlBb  be  admit- 
ted, the  defense  of  adverse  poBsession  for 
10  years  would  in  no  wise  have  been  af- 
fected thereby.  The  trial  below  waa  had 
•without  a  jury.  The  evidence,  we  think, 
fully  supports  the  conclusion  reached  by 
the  judge  of  the  city  court,  and  the  judg- 
ment thereon  is  affirmed. 

(90  Ala.  309)  — " — 

Echols  et  aJ.  v.  Hubbard. 

(Supreme  Court  of  Alabama.    May  21, 1890.) 

QoiBTiHo  Title— AsvBKsa  Possession— 

EVIDBNOB. 

1.  When  plaintiff  has  only  an  equitable  ti- 
tle, derived  from  an  agreement  between  herself 
and  her  co-devisees  to  cUvide  the  estate,  by  wtiich 
the  lot  in  controversy  was  allotted  to  her,  a  bill 
to  remove  a  cloud  will  lie,  though  defendants 
are  in  possession. 

2.  Defendants'  deed  embraced  in  its  calls 
abont  half  of  the  lot  claimed  by  plaintiff.  Both 
parties  derived  title  from  the  same  scarce;  but 
the  deed  to  plaintiff's  lot  was  not  in  exist- 
ence, thongh  tbose  through  whom  she  claimed 
had  been  in  possession  for  more  than  40  years 
of  vaxt  of  the  lot,  and  of  the  part  in  dispute  they 
had  during  that  40  years  once  had  10  years' 
uninterrupted  and  adverse  possession.  De- 
fendants nad  at  no  time  been  in  possession  of 
the  disputed  stri^  for  10  years.  Held,  that  plain- 
tiff had  a  good  title  by  adverse  possession,  and 
was  entitled  to  relief. 

8.  A  deed  is  not  shown  to  have  been  lost,  so 
as  to  admit  secondary  evidence  of  its  contents,  by 
merely  showing  by  one  witness  that  it  once  ex- 
isted, and  that  he  last  saw  it  in  his  desk  at  home. 

Appeal  from  chancery  court,  Madison 
county ;  Thomas  Cobbb,  Judge. 

2>.  D.  Shelby,  for  appellants.  Humes, 
Walker  &  ShtiTey,  for  appellee. 

McClellan,  J.  Jurisdiction  to  remove 
a  cloud  from  title  is  exercised  by  courts  of 
chancery  only  in  default  of  a  reraeciy  at 
law  by  which  the  quoBtion  of  the  superior- 
ity of  apparently  conflicting  titles  may  be 
tried  and  set  at  rest.  The  right  to  resort 
to  equity  arises  only  when,  and  for  the 
reason  that,  the  complainant  is  so  situat- 
ed with  respect  to  the  possession,  or  his 
rights  so  depend  upon  an  equitable  title, 
as  that  be  cannot  invoke  the  judgment  of 
a  court  ol  law.  If  be  is  in  possession  of 
the  land,  as  to  which  his  title  is  under  a 
cloud,  he  must  resort  to  equity,  since  the 
only  legal  actions  in  which  questions  of 
title  maybe  adjudicated, involvingthepoB- 
sesBlon,  must  be  brought  against  the  per- 
son in  po8S<«8ion,  and  cannot  be  brought, 
of  course,  for  a  posBession  which  is  al- 
ready la  the  plaintiff.  But,  if  he  is  in  tact 
out  of  possession,  he  may  always  main- 
tain ejectment  or  the  kindred  statutory 
real  action,  and  this  wholly  regardless  of 
the  circumBtanceB  of  his  disseisin.  And,  if 
he  may  sue  at  law,  he  must.  In  the  case 
at  bar  the  defendants  were  in  possession 
of  the  land  on  the  day  the  bill  was  filed. 
That  their  poBsessiou  may  have  been  ac- 
quired by  trespass,  that  its  acquisition 
may  have  been  wrongful,  surreptitious, 
or  violent,  is  immaterial.  However  ac- 
quired, and  however  impotent  a  poBses- 
Bion  BO  acquired  would  be  to  break  the 
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continuity  of  an  adverse  holding,  the  fact 
remains  that  it  was  held  by  the  defend  ants 
at  the  time  this  suit  was  instituted,  and 
an  action  of  ejectment  could  then  have 
been  brought  by  the  complainant;  and  In 
that  action  the  cloud  supposed  to  rest  on 
any  legal  title  the  complainant  had  by 
reason  of  an  apparently  better  title  in  the 
defendants  would  have  been  removed  by  a 
Judgment  for  the  plaintiff.  If,  therefore, 
complainant's  right  to  maintain  the  pres- 
ent bill  depended  on  the  fact  of  possession 
being  in  her  when  it  was  filed,  the  theory 
being  that  defendants'  alleged  trespass 
was  not  sufi3cient  to  oust  her,  she  would 
have  no  standing  in  court,  and  the  bill 
ought  to  have  been  dlBmlssed.  Oould  v. 
Steinborg,  105  111.488;  Teague  v.  Martin, 
87  Ala.  500,  6  South.  Bep.  362. 

But  equity  jurisdiction  is  invoked  on  the 
further  ground  that  the  complainant 
holds  under  an  equitable  title,  upon  which 
her  rights  could  nut  be  asserted  and  effect- 
uated in  a  court  of  law.  This  of  itself  is  a 
sufficient  predicate  for  the  interpoHition  of 
the  chancery  court,  irrespective  of  posses- 
sion. 2.  Amer.  &  Eng.  Enc.  Law,  303;  8 
Pom.  Eq.  Jur.  §  1399,  note  4;  Armstrong 
V.  Connor,  86  Ala.  350,  5  South.  Rep.  451, 
and  cases  cited.  We  think  thecomplainant 
brings  herself  within  this  exception  in  fa- 
vor of  equitable  titles.  The  land  in  con- 
troversy is  claimed  by  complainant 
through  the  late  Benben  Chapman.  By 
hiB  laBt  will  all  of  bis  real  and  personal 
property  was  devised  and  bequeathed  to 
his  four  living  children  and  the  complain- 
ant, who  is  a  granddaughter  of  the  testa- 
tor, to  be  divided  among  them,  share  and 
share  alike.  On  December  29,  1884,  an 
agreement  was  entered  Into  by  the  devi- 
sees for  a  partial  division  and  distribution 
of  the  estate.  This  agreement  is  signed 
by  Reuben  Chapman,  individually  and  as 
executor,  by  the  surviving  daughters  of 
the  testator  and  their  husbands,  and  by 
Mrs.  Humes  for  and  as  guardian  of  the 
complainant,  who  was  and  is  still  an  in- 
fant. It  evidences  that  a  division  and  al- 
lotment had  been  made  to  and  among 
the  several  devisees  and  legatees,  and  that 
a  part  of  the  share  allotted  to  the  com- 
plainant was  the  lot,  a  part  of  which  is  in 
controversy,  at  a  valuation  of  $900,  it 
now  being  worth  greatly  more  than  that 
sum;  and  that  all  of  said  parties  "do  agree 
to  the  foregoing  division  and  distribution 
of  the  property  of  said  testator  embraced 
herein,  and  do  hereby  agree  that  the 
same  shall  be  of  binding  force  and  effect 
upon  UB  as  far  as  the  same  may  be  so 
made  by  this  agreement. "  It  was  further 
agreed  that  the  executor  should  proceed 
in  the  chancery  court  to  have  the  agree- 
ment and  the  division,  dlBtribution,  and 
allotment  thereby  made  confirmed  in  all 
things,  and  also  for  a  final  settlement  of 
tbe  executorship,  and  a  division  and  dis- 
tribution of  the  remaining  property  of  the 
estate.  It  does  not  appear  that  a  decree 
confirming  the  allotment  had  been  ob- 
tained, or  that  the  estate  had  been  finally 
settled  at  the  time  the  present  bill  was 
filed.  The  agreement  contains  no  words 
of  conveyance  whereby  the  legal  title  of 
the  tenants  in  common  could  pass  out  of 
them   and  Into  the  several  devisees   ao- 
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cordlDK  to  the  allotment,  nor  is  it  execut- 
ed -with  the  formalities  requisite  to  the 
transmlBBion  of  such  title.  The  effect  of 
this  instrument,  therefore,  was  only  to 
raise  up  an  estoppel  in  favor  of  the  com- 
plainant against  her  co-tenants  as  to  the 
land  in  controversy,  upon  which  she  could 
Invoke  the  jurisdiction  of  the  chancery 
court  to  the  divestiture  of  the  title  out  of 
them,  and  have  it  conveyed  Into  her.  Car- 
ter V.  Owens,  41  Ala.  217.  .Very  clearly 
this  is  nothins;  more  than  an  equitable 
title,  which  she  conld  not  assert  at  law. 
Very  clearly,  also,  a  rl^ht  to  possession 
conUl  not,  in  a  legal  forom,  be  predicated 
on  this  title,  which,  coupled  to  her  prior 
possession,  would  enable  her  to  prevail  in 
eiectment  over  the  paper  title  nnd  actual 
possession  of  the  defendants.  Standifer 
V.  Swann,  78  Ala.  88 ;  Woods  v.  Transpor- 
tation Co.,  84  Ala.  560,8  South.  Rep.47n.  It 
may  be  that  she  could  have  maintained 
an  action  of  forcible  entry  and  unlawful 
detainer,  but  that  would  be  a  mere  circu- 
ity, at  the  end  of  which  her  title  would  be 
as  clouded  as  it  now  is,  and  her  right  to 
exhibit  this  bill  would  be  the  same  that  it 
now  is.  Nor  is  this  conceived  to  be  a  case 
involving  the  relation  of  trustee  and  cea- 
tut  que  trust,  in  which  it  would  be  prima- 
rily the  latter's  duty  to  have  the  former 
sue  at  law,  and  inability  to  procure  that 
to  be  done  Is  required  to  he  alleged  and 
proved.  The  complainant  has,  we  there- 
tore  conclude,  no  remedy  at  law  for  the 
adjudication  of  the  issues  presented  in  her 
bill,  and,  though  out  of  possession,  she 
Is  entitled  to  the  relief  prayed  if  the  pi'oof 
supports  her  averments  of  fact.  To  that 
inquiry  our  further  conslderatlun  will  be 
directed. 

The  strip  of  land  in  dispute,  as  well  as 
the  larger  lot,  of  which  It  is  a  part,  and 
the  lots  lying  on  each  side  and  back  of  it, 
belonged,  in  1889,  to  William  H.  Pope. 
This  Is  conceded,  and  both  parties  to  this 
controversy  now  claim  under  him.  The 
complainant's  claim  of  title  to  the  strip  in 
question  is  twofold :  First,  she  says  that 
Pope  conveyed  a  lot  embracing  the  strip 
to  Alfred  Moore  about  the  year  1889;  that 
Moore's  executors  conveyed  the  same  to 
Chapman  in  1858;  and  that  she  holds  un- 
der Chapman,  as  we  have  indicated  above. 
But,  second,  she  says,  if  in  fact  there  was 
no  deed  from  Pope  to  Moore,  covering  the 
disputed  strip,  yet  she,  and  those  under 
whom  she  holds,  have  had  adverse  posses- 
sion of  the  land  for  more  than  10  years, 
and  thereby  have  acquired  a  perfect  title 
against  all  the  world.  On  the  other  hand, 
the  defendants  claim  under  a  deed  dated 
February  5,  1849,  from  Pope's  adminis- 
trator to  Charles  H.  Patton,  the  ancestor 
of  the  defendant  Mrs.  Echols.  This  con- 
veyance is  of  a  considerably  larger  tract 
of  land,  which  abuts  on  the  lot  alleged  to 
have  been  held  by  Moore,  and  embraces  in 
Its  caJlls  about  one-half  of  the  lot  which 
complainant  alleges  had  been  sold  by 
Pope  In  his  life-time  to  Moore.  It  is  this 
overlapping  of  description  in  the  adminis- 
trator's deed  to  Patton  which  is  alleged 
to  constitute  the  cloud  on  complainant's 
title,  the  theory  being  that  the  description 
In  Pope's  deed  to  Moore  Is  not  sufficiently 
specific  and  definite  to  operate  of  itself  an 


avoidance  and  nullification  of  the  later 
deed  to  Patton  In  respect  to  the  conflict 
ing  boundaries.  We  do  not  think  there  la 
any  competent,  direct  evidence  in  this  rec- 
ord of  the  existence  and  contents  of  a  deed 
from  William  H.  Pope  to  Alfred  Moore. 
An  effort  was  made  to  prove  its  loss,  so  as 
to  authorise  secondary  evidence  of  Its  exe- 
cution and  contents.  Two  witneeses  were 
examined  for  this  purpose.  One  of  them, 
Mrs.  Moore,  the  widow  of  Alfred  Moore, 
and  executrix  of  his  last  will, does  not  tes> 
tlfy  either  to  the  existence  or  loss  of  such 
deed.  Her  evidence  amounts  to  no  more 
than  a  supposition  that  a  deed  was  exe- 
cuted, and  a  supposition  that  thesupposed 
deed  was  destroyed  when  the  court-house 
at  Athens  was  burned  by  Federal  soldiers, 
based  on  the  assumption  that  the  deed 
had  been  filed  there  along  with  papen; 
connected  with  the  administration  of  the 
estate.  The  other  witness,  George  H. 
Moore,  a  son  of  Alfred  Moore,  and  co-ex- 
ecutor of  the  will,  proves  the  existence  ol 
the  deed,  but  utterly  falls  to  establish  Its 
losa.  He  testifies  that  It  came  to  his  cus- 
tody as  executor  of  bis  father's  estate,  and 
that  h«  left  it,  or  the  last  he  knew  of  it.  it 
was  In  a  certain  desk  or  secretary  at  the 
family  home  in  Huntsville.  There  Is  no 
evidence  that  any  search  was  ever  made 
for  It,  and  bod  constut  but  that  it  was 
there  at  the  time  of  the  hearing  in  the 
court  below,  and  was  not  lostat  all.  This 
was  far  from  being  a  sufficient  predicate 
for  the  introduction  of  secondary  evidence 
of  the  execution  and  contents  of  the  al- 
leged deed.  1  Greenl.  Ev.  §  558;  U.S.  v. 
Sutter,  21  How.  170 ;  Woods  v.  Transpor- 
tation Co.,  84  Ala.  5«0,  3  South.  Kep.  475. 

But  we  do  not  understand  it  to  be  con- 
troverted that  Moore  owned  a  lot  front- 
ing about  two  acres  on  McClung  street 
at  this  point.  The  deed  from  Pope's  ad- 
ministrator to  Patton,  under  which  de- 
fendants claim,  itself  dcmonstrate«>  the 
fact,  in  a  way  not  open  to  denial  by  them, 
that  Moore  owned  a  lot  of  that  width  at 
that  place.  Nor  Is  it  controverted  that 
Moore  and  his  successors  in  right  or  claim 
have  been  for  more  than  40  years  in  pos- 
session of  such  lot.  Hnder  this  state  of 
fact,  the  execution  of  a  deed  by  Pope  to 
Moore  to  the  land  as  to  which  his  posses- 
sion is  thus  u neon tro verted  will,  after  the 
lapse  of  so  long  a  time,  be  presumed. 
Such  deed,  however,  could  be  considered 
as  embracing  only  lands  as  to  which  the 
conditions  upon  which  the  presumption 
arises  exists.  The  presumption  conld  not 
be  indulged  with  respect  to  the  lot  In  suit 
since  the  predicate  for  it— long-continued 
beneficial  possession  —  is  not  admitted, 
but.  on  the  contrary,  is  chief  among  the 
points  of  contest  In  the  case.  We  cannot 
presume  the  existence  of  a  deed  embracing 
the  disputed  strip,  and  theevidence of  Mrs. 
Moore  and  George  H.  Moore  to  the  eflect 
that  the  deed,  which  Is  attempted  to  be 
proved  by  them,  did  embrace  the  strip,  be- 
ing, as  it  must  be,  excluded,  the  complain- 
ant's right  to  the  relief  prayed  must  de- 
pend either  upon  proof  of  such  conditions 
with  respect  to  the  strip,  such  long-con- 
tinued possession  of  it  under  claim  of  own- 
ership as  win  raise  the  presumption  of 
a  conveyance  from  Pope  embracing  It«  or 
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upon  proof  ot  sncli  adverse  poBsesBlon  on 
the  part  ot  thoee  under  vrbom  she  claims 
ae  will  of  Itself  vest  tlUe  in  her.  It  would 
seem,  in  this  view  ot  the  law,  that  tbe 
doctrine  by  which  the  execution  ot  a  deed 
will  be  presumed,  in  the  senBe  in  which  we 
have  l)een  cunsiderlng  that  principle,  can 
be  of  no  real  advantage  to  the  complain- 
ant here,  mince  a  poBseesion  which  would 
entitle  her  to  the  benefit  of  that  pre- 
sumption would,  without  its  aid.  more 
than  BUfflce  to  Test  the  legal  title  in 
those  through  whom  she  claims,  nn- 
der  our  statute  of  limitations.  For  all 
practical  purposes,  therefore,  the  case 
is  narrowed  down  to  the  inquiry 
whether  Moore  or  Chapman,  or  the  devi- 
sees of  Chapman,  at  any  point  of  time, 
had  title  perfected  in  them,  or  either  of 
them,  by  10  years'  continuous  adverse 
poHsession  of  the  strip  of  land  in  suit.  We 
use  the  phrase  "at  any  point  of  time"  ad- 
visedly. The  precise  tneaninK  we  intend 
thereby  to  convey  Is  that  the  10  years  re- 
lied on  in  any  case  to  vest  title  by  adverst 
possession  need  not  be  the  lOyeai-s  next 
before  action  broujcht.  On  the  contrary, 
we  understand  the  law  to  be  that  any  10 
years  of  continuous  adverse  possession 
before  suit  brought  will  vest  title  in  the 
holder  as  efficiently  and  absolo'tely,  for  all 
purposes,  as  would  an  absolute  convey- 
ance from  the  holder  of  the  fee.  Allen  v. 
Mansfield,  82  Mo.  688 ;  Unger  v.  Mooney,  68 
Cal.  686;  Hotfmnn V.White, ante, 816.  And 
a  title  once  acquired  by  the  lapse  ot  the 
statutory  period  of  adverse  holding,  stand- 
ing, as  It  does,  upon  the  same  plane  as  a 
paper  title  in  all  respects  regular,  will 
not  be  defeated  by  an  after  interruption  of 
possession,  or  by  the  subsequent  holding 
of  an  adverse  claimant,  unless  such  hold- 
ing Itsell  be  actual,  open,  notorious,  hos- 
tile, and  of  sufiicient  duration  to  bar  the 
entry  of  the  true  owner.  1.  e.,  the  owner 
of  the  title  perfected  by  the  previous  pos- 
session for  10  years.  Sherman  v.  Kane,  86 
N.  Y.  67;  Spofford  v.  Bennett,  55  Tes.  293; 
Hoffman  v.  White,  supra.  Moreover,  It 
follows  from,  and  as  complementary  tn, 
the  principles  just  stated  that  a  title  so 
acquired  is  equally  efflcaclous  as  a  paper 
title  in  drawing  to  it  the  constructive  pos- 
session, even  against  regular  muniments, 
ot  the  land  which  It  covers  after  the  act- 
ual possession  by  which  it  has  been  ac- 
quired has  ceased. 

Applying  these  doctrines  to  the  case  in 
hand,  the  inquiry  is — First,  was  there  any 
period  ot  10  years'  adverse  possession  of 
the  strip  in  controversy,  by  those  under 
whom  complainant  claims,  from  18S9to  the 
institution  of  this  suit?  and,  it  so,  second, 
have  the  defendants,  or  those  under  whom 
they  claim  since  the  lapse  of  such  period, 
had  adverse  possession  for  a  like  time,  and 
thereby  reinvested  the  title  in  themselves? 
A  very  careful  examination  ot  the  vo- 
Inminons  testimony  in  this  record  con- 
vinces us  that  the  first  inquiry  must  be 
answered  affirmatively,  and  the  second  In 
the  negative. 

We  will  briefly  refer  to  the  evidence.  It 
Is  not  questioned,  as  we  have  seen,  that 
Moore  bought  a  lot  at  this  point  on  Mc- 
Clung  street  from  Pope  In  1839,  nor  that 
he  then  took  possession  of  it,  nor  that  the 


lot  fronts  about  two  acres  on  that  street, 
nor  that  he  and  his  successors  have  ever 
since  been  in  possession  thereof.  Neither 
is  it  denied  that  be  went  into  and  held 
possession  of  that  lot  under  claim  of  right 
and  title.  The  point  ot  contest  is  as  to 
the  depth  of  that  lot,  and  hence  the  area  of 
the  possession  of  himself  and  his  succes- 
sors back  from  the  street.  On  this  point 
Mrs.  Moore  testifies  that  the  lotas  it  came 
to  her  husband  from  Pope,  and  as  it  was 
poBHCssed  and  controlled  by  Moore,  ex- 
tended one  acre,  or  about  208  feet,  back 
from  the  street,  and  to  about  where  the 
present  north  fence  is  located,  thus  em- 
bracing the  strip  In  dispute ;  and  that  her 
husband  held  th^  lot  as  thus  defined  till 
hlH  death,  In  1856.  She  further  testified 
that  after  his  death  his  representatives, 
having  conveyed  to  Chapman,  put  him  in 
possession  of  the  lot  limited  as  to  Its 
north  boundary  by  a  fence  about  on  the 
line  of  the  present  fence,  and  that  the  lat- 
ter went  into  possession  accordingly.  It 
is  shown  that  Moore's  grantor,  under 
whom,  also,  defendants  claim,  in  the  year 
1843  sold  the  lot  abutting  the  lot  In  ques- 
tion on  the  west  to  A.  F.  Hopkins;  that 
this  lot  was  an  acre  square,  and  so  ex- 
tended back  about  208  feet  from  Mc- 
Clung  street,  and  the  deed  to  Hopkins  de- 
scribed the  east  line  of  that  lot  as  being 
coterminous  with  the  west  line  of  the 
Moore  lot,  the  language  of  the  deed  being 
that  the  Hopkins  lot  was  bounded  "on 
the  east  by  a  lot  of  Dr.  Alfred  Moore." 
Here,  then,  is  a  distinct  recital  and  ad- 
mission by  the  common  grantor  of  the 
l)artles  to  this  cause  that  the  lot  owned 
by  Moore  was  about  208  feet  in  depth  from 
the  street.  It  was  shown,  also,  by  maps 
which  are  referred  to  in  the  deed  ot  Pope's 
administrator  to  Patton,  and  otherwise, 
that  the  Moore  lot  was  one  of  several  of 
uniform  depth,  which  were  laid  off  by 
Pope,  in  his  life-time,  on  McClung  street ; 
that  the  rear  line  of  each  ot  these  lots  was 
equidistant  from  the  street;  and  that 
the  distance  between  the  street  and  the 
rear  line  of  all  the  other  lots  was  about  208 
feet.  George  H.  Moore  testifies  that  the 
lot  contained  about  two  acres.  Thomas 
W.  White's  testimony  we  regard  as  very 
Important.  It  is  full,  explicit,  and  with- 
out material  contradiction.  He  testifies 
that  in  1845,  '46,  or  '47, — certainly  some 
time  before  Pope's  death,  which  must 
have  occurred  prior  to  December,  1848,— he 
rented  the  lot  from  Moore,  agreeing  to 
pay  the  taxes  on  it  for  the  use  ot  it.  He 
did  pay  the  taxes  on  it  down  to  and  in- 
cluding the  year  1855,  as  is  shown  by  re> 
ceipts  for  most  ot  the  years  attached  to 
bis  deposition.  He  says  that  the  north 
fence  of  the  lot  was  erected  by  Pope  him- 
self, and  was  then  about  where  the  pres- 
ent fence  is ;  that  the  lot  was  also  fenced 
on  the  east  and  west  sides;  and  that  he 
(witness,)  In  1846  or  1847,  built  a  fence  on 
the  south  side  along  McClung  street. 
As  thus  inclosed,  the  lot  extended  back 
from  McClung  street  to  the  depth  ot  about 
one  acre,  and  included  the  strip  in  dispute. 
He  used  and  cultivated  this  lot  from  1846 
or  1847  to  about  1866,  as  Moore's  tenant. 
Pope  set  up  no  claim  to  any  part  ot  it 
during  his  lite-time.    The  sale  by  Pope's 
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administrator  to  Patton  was  made  while 
witness  was  In  possession,  and  Patton 
went  Into  possession  up  to  the  north 
fence,  as  then  and  now  located,  and  nerer 
during  witness'  holding,  or  afterwards, 
that  he  knew  of,  claimed  any  land  south 
of  that  fence.  About  1856  witness  deliv- 
ered possession  of  the  lot  to  Moore.  The 
fences  were  then  intact  all  around  It,  and 
witness  thinks  they  so  remained  for  some 
time  afterwards.  There  Is  no  evidence 
that  any  of  the  fences  were  removed  be- 
fore 1858  or  1859,  when,  Mr.  Wood  testi- 
fies, that  he  does  not  remember  there  was 
any  fence  along  the  street,  but  that  the 
other  sides  were  still  fenced ;  and  the  fence 
on  the  north  line  was  about  where  It  Is  at 
present.  Here,  then,  we  have  the  atntua 
of  this  propertv  as  to  possession  definitely 
fixed  from  1846  or  1847  to  1856.  There  is 
nothing  to  show  that  that  status  was 
changed  even  to  the  extent  of  breaking 
the  Inclosnre  prior  to  1858  or  1859.  White, 
having  the  actual  possession  defined  by 
complete  Inclosure,  redelivered  that  actual 

f>OB8ession  to  Moore.  The  presumption  of 
aw  Is  that  the  actual  possession  thus  de- 
fined continued  till  it  Is  shown  to  have 
been  changed  In  some  way,  and  as  no 
change  Is  shown  certainly  prior  to  1858, 
we  must  conclude  that  Moore, In  any  view 
of  the  case,  and  npon  the  strictest  defini- 
tions of  actual  possession,  had  the  actual 
possession  from  1847  to  1858,  a  period  of 
more  than  10  years.  Clements  v.  Lamp- 
kin,  84  Ark.  698;  Marston  v.  Ruwe,  43 
Ala.  271;  Clements  v.  Hays,  76  Ala.  280. 
The  case  for  complainant  might  be  rested 
here,  but  It  need  not  be.  We  do  not  con- 
ceive that  the  mere  fact  that  the  Inclosui-e 
was  broken  and  removed  from  one  side  of 
the  lot  changes  the  character  of  the  pos- 
session. Certainly  it  does  not  when  refer- 
ence Is  had  to  the  evidence  of  several  wlt- 
neses,  who  are  not  contradicted  at  all, 
that  after  his  purchase,  in  September, 
1858,  Chapman  was  in  actual  possession  of 
the  entire  lot,  and  erected  buildings  there- 
on, one  of  which  was  on  that  part  of  it 
not  now  in  dispute,  and  the  other  on  the 
strip  in  question.  And,  while  the  latter 
may  not  have  been  of  a  permanent  nat- 
ure, it  remained  there  for  some  time,  was 
intended  as  an  auxiliary  to  the  building 
of  a  large  house  on  the  lot,  and  its  erec- 
tion and  continuance  without  objection 
from  any  source,  so  far  as  the  record  dis- 
closes, not  only  shows  actual  possession  in 
Chapman,  but  is  wholly  at  war  with  the 
claim  now  advanced  by  defendants.  This 
use  and  possession  of  the  lot  by  Chapman 
continued  down  to  the  war,  when  all  the 
buildings  then  on  the  lot,  and  the  fences 
around  it,  were  destroyed  or  removed  by 
Federal  troops.  Taking  this  evidence  in 
connection  with  the  weU-established  act- 
ual possession  of  Moore,  and  in  connection 
with  the  presumption  of  law  as  to  the 
continuance  thereof,  we  are  satisfied  that 
the  actual  adverse  possession  of  complain- 
ant's predecessors  in  right  continued  from 
1846  or  1847  down  to  1861  or  1862,  and  that 
thereby,  whether  originally  there  wtus  a 
deed  from  Pope  to  Moore  covering  the 


strip  or  not,  a  perfect  legal  title,  with  all 
theattributes  andlncldentsotsuch  titleevl- 
denced  by  formal  writings,  vested  in  Chap- 
man, drawing  after  it  the  constructive 
possession  of  the  land  when  the  actual 
possession  ceased,  if  indeed,  it  did  cease. 
To  defeat  the  claim  now  propounded  by 
the  complainant,  it  is  upon  the  defendants 
to  show  that  they  have,  since  1861  or  1862, 
had  actual  adverse  possession  of  the  strip 
in  suit  for  10  years  continuously.  With- 
out discussing  the  evidence  on  this  point, 
it  will  suffice  to  say  that  it  falls  far  short 
of  proving  adverse  possession  at  any 
time,  or  for  any  length  of  time,  (except  for 
the  day  on  which  this  bill  was  filed,)  la 
the  defendants.  Wheeler  v.  Spinola,  54  N. 
Y.  877;  Miller  v.  Downing,  Id.  631;  Pike 
V.  Robertson,  79  Mo.  615;  Rivers  v.  Thomp- 
son, 46  Ala.  S35;  Childress  v.  Calloway.  76 
Ala.  128. 

This  concl nsion  su pports  the  ch ancellor's 
decree  on  the  facts.  In  reaching  it  we 
have  considered  only  competent  evidence. 
If,  therefore,  any  illegal  evidence  was  ad- 
mitted on  the  hearing  below  against  the 
objection  of  the  defendants,  the  error  was 
without  injury  to  them.  And  so  with  re- 
spect to  the  taking  of  testimony  before  the 
cause  was  technically  at  issue.  Theexam- 
Ination  of  witnesses  covered  every  point 
In  the  case  at  the  hearing,  and  if  it  be 
granted  thatin  strictness  witnesses  should 
not  have  been  called  after  demurrer  sus- 
tained to  certain  features  of  the  bill,  and 
before  amendment,  the  demurrers  being 
partial  in  their  nature,  and  leaving  a  cause 
of  action  before  the  court,  there  yet  was 
no  reversible  error  in  overruling  defend- 
ants' motion  to  quash  the  depositions. 
We  do  not  doubt  that  this  is  a  proper 
case  forthe  relief  sought  by  the  bill,  wheth- 
er complainant's  title  is  rested  on  paper 
muniments  running  back  to  Pope,  or  upon 
the  adverse  possession  of  her  predecessors 
in  right.  In  the  former  aspect,  if  a  link  in 
the  chain  of  title  is  lost,  or  the  description 
in  any  link  of  that  chain  is  so  indefinite  and 
Indeterminate  as  to  require  a  resort  to  evi- 
dence aliunde  to  identify  the  land  really  con- 
veyed, the  deed  from  Pope's  administra- 
tor to  Patton  isacloud on hertitle,"  which 
would  embarrass  alienation,  is  calculated 
to  engender  a  sense  of  insecurity,  and  may 
be  the  source  of  unfounded  and  vexatious 
litigation,"  and  which  a  court  of  equity 
will  remove  while  the  evidence  necessary 
to  establish  the  real  boundaries  is  yet  at 
hand.  In  the  latter  aspect,  where  adverse 
possession  is  relied  on  by  the  complainant, 
which  is  the  case  we  find  in  this  record, 
the  right,  of  necessity,  must  be  effectuat- 
ed by  extraneous  evidence,  and  equity 
may  always  be  invoked.  In  the  absence  of 
a  legal  remedy,  to  quiet  a  title  thus  rest- 
ing in  parol.  Marston  v.  Rowe.  39  Ala. 
722;  Arrington  v.  Liscom,  84  Cal.  965; 
Moody  v.  Holcomb,  26  Tex.  714.  It  Is 
equally  clear,  we  think,  that  complain- 
ant's claim  to  the  relief  she  now  seeks  la 
not,  under  the  facts  presented,  a  stale  de- 
mand. Harold  V.  Weaver,  72  Ala.  873.  We 
find  no  error  in  the  record,  and  the  decree 
of  the  chancellor  is  affirmed. 


Digitized  by 


Google 


Ala.) 

(90  Ala.  tm 

Herstein  V.  Walkkb. 

(Supreme  Court  of  AlatMma.    May  20,  1800.) 

AppEAii — Rbvuv — F^aoatKDvuas  Below. 

1.  In  an  action  to  set  aside  a  conveyance  as 
made  by  a  deceased  debtor  in  fraud  of  Ms  creditor. 
tbe  grantee  pleaded  that  the  creditor  had  not  filed 
his  claim  In  tbe  probate  court  within  nine  months 
after  the  debtor's  estate  had  been  declared  in- 
solvent, as  required  by  Code  Ala.  1886,  S  S23S. 
Held,  that  the  creditor  whose  demurrer  to  this 
plea  was  overruled,  and  who  suffered  a  final  de- 
cree to  be  rendered  against  him  without  asking 
for  leave  to  reply,  cannot  file  a  replication  to  the 
plea  of  non-claim,  after  the  expiration  of  the 
term  at  which  the  decree  was  rendered,  and  after 
its  afflrmanoe  on  appeal  by  the  supreme  court. 

2.  On  its  afilnnanoe  by  the  supreme  court,  a 
chancellor's  decree  beoomes  merged  in  the  judg- 
ment and  decree  of  the  appellate  tribunal,  and 
cannot  thereafter  be  modified  by  him. 

Appeal  from  chancery  conrt,  Madison 
county;  Thouab  Cobb,  Chancellor. 

Bill  by  Rosa  Herstein,  executrix,  etc., 
against  Leroy  P.  Walker,  to  subject  to 
the  payment  of  a  debt  due  the  estate  of 
her  testator  certain  real  estate  in  the  city 
of  Huntsville  formerly  belonging  to  the 
deceased  debtor,  L.  P.Wulkei-,  and  alleged 
to  have  been  fraudalentiy  and  voluntarily 
transferred  by  him  to  defendant.  Defend- 
ant,/oter  a//a,  pleaded  that  plaintiff  had 
not  complied  witb  Code  Ala.  1886,  §  2238, 
which  provides:  "Every  pereon  having 
any  claim  against  the  estate  declared  In- 
solvent must  Hie  the  same  in  the  office  of 
the  judge  of  probate  within  nine  months 
after  such  declaration,  or  after  the  same 
accrues,  verified  by  the  oath  of  the  claim- 
ant, or  some  other  person  who  knows  the 
correctness  of  the  claim,  and  that  the 
same  is  due,  or  it  is  forever  barred. "  ■  Com- 
plainant's demurrer  to  this  plea  was  over- 
'mled,  and  she  appealed  to  the  supreme 
court,  where  the  decree  of  the  lower  court 
was  affirmed.  4  South.  Rep.  262.  She 
then  applied  for  leave  to  file  a  replication 
to  tbo  plea.  From  an  order  denying  her 
application  she  again  appeals. 

Milton  Humee  and  W^tts  &  Son,  for  ap- 
pellant.   F.  P.  Ward,  for  appellee. 

Stone,  C.  J.  On  May  25, 1887,  the  fol- 
lowing order  was  made  in  this  cause  in 
the  chancery  conrt  of  Madison:  "Came 
the  parties  by  solicitors,  and  cause  submit- 
ted upon  defendant's  pleas,  and  upon 
pleadings  and  proof  noted  by  the  register 
as  follows,  to- wit. "  Then  follows  a  state- 
ment of  the  pleadings,  exhibits,  and  some 
record  testimony.  On  June  7, 1887,  during 
same  term,  the  chancellor  renderedthe  fol- 
lowing decree :  "  This  cause,  coming  on  to 
be  heard  at  the  present  term,  is  submitted 
fordecree  onthe  pleadingsand  proof  noted 
and  filed  by  the  register.  After  due  con- 
sideration, it  is  adjudged,  ordered,  and  de- 
creed that  the  complainant's  demurrer  to 
defendant's  pleas  of  res  a4Jadic.a.ta  num- 
bered one  and  two  be,  and  they  are  here- 
by, sustained ;  but  complainant's  demur- 
rer to  defendant's  plea  of  non-claim,  num- 
bered three  and  four,  are  hereby  overruled. 
It  is  further  ordered  that  defendant's 
pleas  of  non-claim  be,  andtbesamearehere- 
by,  sustained.  It  is  further  ordered  that 
the  complainant' pay  the  costs  of  this  suit, 
for  which  execution  issue,  to  be  levied  of 
the  goods  and  chattels,  lands  smd  tene- 
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ments,  of  the  estate  of  complainant's  tes- 
tator in  the  hands  of  complainant  as  ex> 
ecutrlx,  nnadministered. "  From  said  de- 
cree complainant  prosecuted  an  appeal  to 
this  court.  In  this  court  the  appellant  as- 
signed errors,  commencing:  "The  appel- 
lant says  the  chancery  conrt  from  which 
this  appeal  is  taken  committed  the  follow- 
ing errors  to  her  injury  in  the  final  decree 
rendered  lu  this  cause. "  She  then  added 
three  assignments  of  error.  The  appeal 
was  taken  June  8, 1887.  On  February  2, 
1888,  said  cause  was  arKued  and  submit- 
ted to  this  court  for  decision,  and  on  May 
22, 1888,  this  court  affirmed  the  decree  of 
the  chancellor.  Herstein  v.  Walker,  85 
Ala.  37,  4  South.  Rep.  262.  In  September, 
1888,  the  complainant,  Mrs.  Herstein,  filed 
her  petition  in  the  chancery  court  of  Mad- 
ison, praying  for  leave  to  file  a  replication 
to  defendant's  said  plea  of  non-claim,  and 
with  it  submitted  the  replication  she  pro- 
posed to  file.  The  chancellor  ruled  that 
the  petition  and  motion  came  too  late, 
and  disallowed  the  motion.  From  that 
ruling  the  present  appeal  is  prosecuted, 
and  the  sole  question  is  whether  the  decree 
of  June  7, 1887,  affirmed  in  this  court  May 
22, 1888,  was  a  final  decree.  The  question, 
what  constitutes  a  final  decree  in  a  chan- 
cerysult?  has  been  so  often  decided  In  this 
court  that  it  would  seem  to  be  almost 
needless  repetition  to  restatethe  principle. 
A  decree  settling  the  equity  raised  by  the 
pleadings,  and  adjudging  the  rights  of  the 
parties,  on  a  submission  for  decree  on  the 
merits,  is  certainly  a  final  decree.  3  Brick. 
Dig.  p.  399,  §  625 ;  note  to  section  8611,  Code 
1886.  The  decree  of  June  7, 1887,  not  only 
settled  every  equitable  question  raised, 
but  made  final  disposition  of  the  entire 
costs  of  the  suit ;  and  It  makes  no  differ- 
ence that  the  ruling  was  on  demurrer. 
When  a  demurrer  is  sustained  or  overruled, 
and  a  final  decree  suKered  to  be  rendered, 
without  asking  leaveto  amend  orreply  as 
the  case  may  be,  and  the  term  of  the 
court  is  permitted  to  expire,  this  is  to  all 
Intents  a  final  decree  on  the  questions 
raised,  or  which  could  be  raised,  on  the 
proceedings;  and,  as  to  such  questions,  the 
losing  party  Is  without  remedy  save  by 
appeal,  or,  in  a  proper  case,  by  bill  of  re- 
view. Rule  84  of  Chancery  Practice;  Ex 
parte  Cress  well,  60  Ala.  878;  Cochran  v. 
Miller,  74  Ala.  50;  Strang  v.  Moog.  72  Ala. 
460. 

But  the  present  case  goes  beyond  the 
principle  stated.  Not  only  were  all  the 
equities  settled  by  the  decree  of  the  chan- 
cellor, but  bis  decree,  by  the  affirmance  in 
this  court,  became  merged  in  our  judg- 
ment and  decree.  This  placed  it  donbly 
beyond  the  power  of  the  chancellor  to 
modify  it  by  any  order  he  might  subse- 
quently make.  Stephens  v.  Norris,  15  Ala. 
79.    Affirmed. 

""""  (M  Ala.  44U 

Orbndokfp  eft  al.  v.  Tallman  et  at. 
(Supreme  Court  of  Alabama.    May  20,  1890.) 

Equrrr  PLBAsna — ^Rbsoission  or  Co»tbaot»— 
Parties. 
1.  A  bill  to  rescind  a  contract  of  sale  of  land, 
which  avers  that  defendants,  by  false  representa- 
tions that  they  had  a  sufficient  title,   induced 
plaintiffs  to  eater  Into  the  contract,  when  in  Jatsi 


Digitized  by 


Google 


SOUTHERN  BEPOBTEB,  Voi~  7. 


(Ala. 


the  title  was  in  another,  of  -which  plaintiSs  were 
'  Ignorant,  is  sufficient,  withont  alleging  the  facts 
to  show  want  of  title  in  defendants. 

a.  Where  the  bill  avers  that  complainants 
have  not,  nor  ever  had,  possession  of  the  land,  it 
need  not  allege  that  tney  have  abandoned  or  re- 
stored it  to  defendants. 

8.  An  ofFer  to  rescind,  six  months  after  com- 
plainants learned  of  Uie  vendor's  want  of  title,  is 
made  within  a  reasonable  time  when  It  appears 
that  complainants  were  strangers,  and  citizens  of 
another  state,  and  that  yellow  fever  was  prevalent 
where  the  vendors  lived  during  the  time  between 
the  discovery  and  t^e  offer. 

4.  The  vendor's  mort^gee  is  not  a  proper 
party  to  a  suit  to  rescind  a  contract  of  sale,  as  he 
Is  not  concerned  in  the  transactions  between  the 
vendor  and  vendee;  the  land  being  always  sub- 
ject to  his  claim. 

Appeal  from  city  court  of  Decatnr;  W. 
H.  Simpson,  Cbancellor. 

Bill  In  eqnity  to  rescind  a  contract  of 
Bale  of  land.  Defendants  demurred  fur 
want  of  equity,  and  for  misjoinder  of  par- 
ties. First  demurrer  was  sustained,  and 
the  second  overruled. 

E.  W.  Gotibey,  for  appellant  Orendorff, 
R.  C.  Brickell,  for  Decatur  Land  Co.  B.  A. 
Mcdellan  and  W.  G.  Hutcbeaon,  lor  ap- 
pellees. 

Clopton,  J.  It  Is  well  settled  that  a 
fraud  committed  on  a  vendee  in  the  sale  of 
laud,  by  the  false  representations  of  the 
vendor,  affecting  the  validity  and  suffi- 
ciency of  his  title,  npon  which  the  vendee 
had  a  right  to  rely,  and  did  rely,  and  was 
thereby  induced  to  enter  into  thecontract, 
authorises  its  rescieston  in  eqnity,  and  a 
return  ol  the  purchase  money  paid. 
Whether  the  representation  was  made 
with  or  without  knowledge  of  its  falsity 
Is  Immaterial.  In  either  event  the  vendor 
is  bound  to  make  reparatiou  for  the  in- 
Jury.  Neither  does  the  fact  that  the  pur- 
chaser has  accepted  a  conveyance,  with  or 
without  covenants  of  warranty,  deprive 
him  of  his  right  to  relief.  Bailey  v.  Jor- 
dan, 32  Ala.  50;  Greenlee  v.  Gaines,  IS  Ala. 
198;  Younge  v.  Harris,2  Ala.  108;  Rimer  v. 
Dugan,  89  Miss.  477;  Diggs  v.  Kirby,  40 
Ark.  420. 

The  bill  alleges  "  that  In  the  negotiation 
for,  and  In  the  sale  and  purchase  of,  the 
lots,  said  Urendorff  fraudulently  stated 
and  represented  to  them  [complainants] 
that  be  bad  a  good  and  sufficient  title,  and 
a  right  to  make  a  conveyance  thereof, 
subject  only  to  the  purchase  money  men- 
tioned, when  in  truth  and  in  fact  he  had 
neither  such  title  nor  right ;  and  the  com- 
plainants, being  at  the  time  ignorant  of 
the  condition  of  such  title  and  right,  re- 
Ued  on,  and  were  deceived  by,  the  matters 
and  things  thus  stated  and  represented, 
and  were  thereby  induced  to  en  terlnto  such 
sale  and  purchase."  It  further  avers 
that  the  vendors  of  Orendorff  had  no  title, 
and  that  the  title  was  in  one  Benjamin  F. 
Bean.  It  is  insisted  that  these  allegations 
of  the  bill  in  respect  to  the  title  are  merely 
averments  of  legal  conclasions,  and  that 
the  facts  showing  a  want  of  title  in  the 
defendants,  and  paramount  title  in  Bean, 
should  have  been  stated.  It  is  difficult  to 
see  how  the  facts  could  have  been  more 
directly  and  fully  averred.  The  averment 
that  the  defendant  had  no  titlels  theaver- 
ment  of  a  naked  fact,  unattended  by  cir- 


cumstances, and  that  the  title  is  In  Bean 
is  a  collective  averment  of  the  facts  easea- 
tlal  to  constitute  title  in  him.  These  are 
subjects  of  proof. 

This  case  Is  distinguishable  from  Railway 
Co.  V.  Witherow,  82  Ala.  190,  3  South.  Rep. 
28,  cited  by  appellant's  counsel.  In  that 
case  the  complainant  derived  title  to  a  lot 
bounded  by  a  public  street  by  conveyance 
from  the  original  owner,  who  dedicated 
th"  streets  tu  the  public,  and  claimed  the 
ultimate  fee  to  the  center  of  the  street. 
The  answer  denied  this  claim,  and  alleged 
that  the  fe^  remained  In  the  original 
grantor.  On  the  principle  that  a  convey- 
ance to  a  lot  bounded  by  a  public  street, 
without  any  reservation,  passes  to  the 
grantee  the  fee  to  Its  center,  it  was  held 
that  the  answer  contained  nothing  more 
than  the  denial  of  a  legal  conclusion  unsup- 
ported by  facts, and  thatnothing  less  than 
the  averment  of  an  express  reservation  of 
such  fee  In  the  deed  of  conveyance  made 
by  the  original  grantor,  or  its  equival- 
ent, would  answer  to  rebut  the  legal  in- 
ference to  the  cjjntrary.  This  case  would 
be  analogous  If  It  appeared  that  defend- 
ants derived  title  from  Bean,  which  for 
any  cause  had  become  Invalid.  Then  the 
facts  rendering  the  conveyance  Invalid 
should  be  averred.  The  bill  avers  the  rep- 
resentation. Its  falsity,  complainants' 
Ignorance  of  the  state  of  the  title,  their 
reliance  ou  the  representation,  and  that 
they  were  thereby  induced  to  make  the 
purchase.  Bills  containing  allegations  lees 
direct  and  explicit  have  been  held  to  be 
sufficient.  Bailey  v.  Jordan,  supra.  If 
the  averments  be  proved  on  the  bearing, 
the  burden  of  proof  being  on  thecoraplain- 
ants,  they  would  be  entitled  to  relief. 

It  Is  also  Insisted  thatthe  bill  Is  defective 
in  falling  to  show  that  complainants  have 
abandoned  or  restored  possession  of  the 
1  ots .  The  d  oc  trine  settled  by  our  decisions  is 
that  a  vendee  who  has  been  defrauded,  and 
paid  part  of  the  purchase  money,  need  not 
restore  or  abandon  the  possession,  but 
may  retain  It  for  his  reimbursement. 
Bailey  v  .Tordan,  supra.  If,  however,  the 
bill  does  not  aver  fraud,  iw  counsel  con- 
tend, a  sufficient  answer  to  this  objection 
is  found  In  the  allegation  of  the  bill  that 
complainants  havenot  now,nor  ever  had, 
possession  of  the  lots. 

The  right  to  rescission  may  be  lost  by 
failure  to  manifest  an  election  to  disaffirm 
the  contract  within  a  reasonable  time. 
What  constitutes  a  reasonable  time  must 
be  determined  from  the  circumstances  of 
the  case.  Foster  v.  Gressett,  29  Ala.  398. 
Undue  and  unnecessary  delay  in  exercising 
the  power  of  rescission  is  regarded  as  evi- 
dence of  an  election  to  treat  the  sale  as 
valid,  but  is  dependent  for  its  weight  upon 
existing  circumstances.  According  to  the 
averments  of  the  bill,  the  complainants 
had  neither  notice  nor  knowledge  of  the 
vendor's  want  of  title  until  May  1, 1888, 
and  made  the  offer  to  rescind  November 
21,  1888.  Complainants  were  strangers, 
and  citizens  of  the  state  of  Georgria,  and  in 
the  mean  time  yellow  fever  was  prevalent 
in  Decatnr.  Under  these  circumstances, 
we  cannot  say  that  the  delay  was  suffi- 
cient to  amount  to  acquiescence  in  the 
sale. 
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It  appears  that  the  Decatar  Land  Im- 
provement &  Famace  Company  held  a 
mortgajre  onthelots.glvenbyOrendorttto 
secure  a  part  of  the  purchase  money  due  by 
him  to  the  company,  from  whom  he  pur- 
chased the  lots.  In  the  contract  of  sale, 
complainants  assumed  to  pay  the  mort- 
fCage.  It  Is  not  averred  that  the  company 
accepted  complainants  as  their  debtor  in 
lieu  of  Orendortt.  The  company  was  in 
no  way  connected  with  the  transaction 
between  complainants  and  Orendortt,  and 
has  no  interest  in  tbe  result  of  the  suit,  or 
the  relief  sought  by  complainants.  If  tbe 
relief  be  granted,  tne  rights  of  the  com- 
pany under  tbe  mortgage  are  in  no  wise 
affected.  The  fact  that  complainants  pui> 
chased  tbe  property  subject  to  the  mort- 
gage, and  assumed  with  Orendorfl  to  pay 
the  same,  does  not  make  the  company  a 
necessary  or  proper  party  to  any  litiga- 
tion between  complainants  and  Orendortt 
arising  out  of  their  contract,  witn  which 
the  company  had  no  connection. 

The  decree  on  the  demurrer  of  Orendorft 
ia  affirmed,  and  reversed  as  to  the  demur- 
rer of  the  Decatur  Land  Improvement  & 
Furnace  Company. 


(M 
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Mrmpbis  &  Charleston  Rt.Co.  t.  Askbw. 

(Supreme  Covirt  of  Alabanui.    May  20,  1890.) 

FXBSOKAI.    TlUXmiSS — ENOrNBER'S  LlOINM — 

Fbiktis  RULsa— Etidbkoi. 

1.  Acts  Ala.  188&.87,  p.  100,  IS  1,  3,  requlie 
locomotive  enaiueers  to  be  licensed  where  they 
"operate  or  dnva  an  engine  on  the  main  line  or 
road-bed  of  any  railroad  in  this  state, "  and  not 
otherwise;  and  therefore,  in  a  suit  by  a  brake- 
man  aerainst  a  railway  company  for  an  Injury 
oausedl>y  the  alleged  negligence  of  an  engineer 
who  had  no  license,  it  was  error  to  charge  that 
he  was  required  to  have  a  license,  and  that  the 
want  of  one  tended  to  show  the  company's  negli- 
gence, when  the  accident  occurred  in  a  freight- 
yard.  In  the  use  of  a  yard  engine,  and  the  engineer 
was  employed  only  for  yard  woric. 

2.  Under  Code  Ala.  1886,  i  2590,  which  pro- 
vides that  a  master  shall  not  be  liable  to  his 
servant  for  an  injury  caused  by  defective  ma- 
chinery unless  the  defect  arose  from,  or  was  not 
discovered  owing  to,  the  negligence  of  the  master, 
it  was  error  to  charge  generally  that,  in  tbe  ab- 
sence of  contributory  negligence,  defendant  was 
liable  for  an  injury  caused  to  an  employe  by  a 
defect  in  the  engine. 

8.  Where  plaintiff,  being  charge  with  con- 
tributory negligence  in  not  using  coupling  sticks, 
as  required  by  a  printed  rule  of  the  company,  de- 
nied all  knowledge  of  such  a  rule,  it  was  compe- 
tent to  introduce  the  rule  upon  that  subject,  but 
not  the  entire  printed  rules  upon  all  subjects. 

4.  In  view  of  his  denial,  it  was  competent  to 
prove  that  plaintiff  had  frequently  seen  other  em- 
ployes use  the  coupling  sticks. 

5.  It  was  not  competent  to  prove  ttiat  the  rules 
were  "frequently  rtfecred  to"  by  the  employes 
generally  in  the  oischarge  of  their  various  duties. 

Appeal  from  city  court  of  Decatur;  W. 
B.  Simpson,  Judge. 

This  action  was  brougbt  by  the  appellee 
against  the  appellant.  The  facts,  as  they 
appear  from  the  bill  of  exception,  are  suffi- 
ciently set  forth  in  the  opinion.  Upon  the 
plaintiff  denying  any  knowledge  of  the 
rules  of  the  company  requiring  all  coup- 
lings to  be  made  with  "coupling  sticks," 
the  defendant  offered  to  introduce  in  evi- 
dence the  printed  rules  of  the  company, 
but,  upon  objection  by  the  plaintiff,  the 


court  excluded  all  of  the  rules,  saying  that 
only  the  rule  requiring  the  couplings  to 
be  made  with  the  sticks  could  be  intro- 
dnced;  and  the  defendant  duly  excepted. 
Upon  an  examination  of  the  plaintiff,  tbe 
defendant  asked  him  it  he  had  not  fre- 
quently seen  persons  use  coupling  sticks 
when  they  were  coupling  the  cars.  The 
plaintiff  objected  to  this  question,  theconrt 
sustained  the  objection,  and  the  defend- 
ant dulyexcepted.  Upon  the  examination 
of  another  witness  for  tbe  plaintiff,  the  de> 
fendant  asked  him :  "  Are  not  tbe  rules  fre- 
quently referred  to  by  employes  in  the  dis- 
charge of  their  duties  in  and  about  run- 
ning engines  and  trains?"  The  plaintiff 
objected  to  this  question,  the  court  sus- 
tained the  objection,  and  the  defendant 
thereupon  excepted. 

Among  other  things,  the  court  charged 
the  jury,  in  bis  general  charge,  as  follows: 
"At  the  time  the  plaintiff  was  injured,  in 
December,  1887,  all  railroad  engineers 
were  required  to  have  a  license.  If  you 
find  from  the  evidence  that  the  engineer 
Williams  did  not  have  a  license  at  that 
time,  and  was  running  the  engine  of  the 
defendant  without  /a  license,  this  is  a  fact 
you  may  look  to  in  determining  whether 
defendant  was  guilty  of  negligence. "  To 
this  part  of  the  general  charge  of  the  court 
the  defendant  dulyexcepted.  At  tbe  re- 
quest of  the  plaintiff,  the  court  gave  the 
following  charge:  "(2)  It  makes  no  differ- 
ence, gentlemen  of  tne  jury,  whether  the 
injury  to  the  plaintiff  was  caused  by  a 
defect  in  defendant's  engine  or  by  the 
negligence  of  the  engineer.  If  It  occurred 
from  eltner  caune,  or  from  both  causes 
combined,  and  the  injury  was  not  proxi- 
mately caused  by  the  negligence  of  the 
plaintiff,  then  your  verdict  should  be  for 
tbe  plaintiff. "  Among  the  other  charges 
requested  by  the  defendant  was  tbe  fol- 
lowing: "If  tbe  jury  believe  tbe  evidence 
they  must  find  for  the  defendant."  The 
court  refused  to  give  this  charge,  and  the 
defendant  duly  excepted  to  this  refusal, 
and  also  to  the  giving  of  the  charge  re- 
quested by  the  plaintiff.  There  was  judg- 
ment (or  the  plaintiff,  and  the  defendant 
now  appeals,  and  assigns  the  various  rul- 
ings of  the  court  as  error. 

Bumpg,  Walker  A  Sbeffey,  tor  appellant. 
B.  W.  Oodbey  and  Wert  A  Speake,  (or  ap- 
pellee. 

SoMRRViLLB,  J.  The  action  is  one 
brought  by  an  employe  of  the  defendant 
railroad  company  to  recover  damages  for 
an  injury  alleged  to  have  resulted  from 
the  negligence  of  the  defendant's  engrineer 
in  operating  a  defective  engine,  the  injury 
being  received  while  the  plaintiff  was  en- 
gaged in  coupling  a  car  to  the  engine. 

1.  The  accident  happened  in  the  com- 
pany's depot  yard,  where  the  locomotive 
lu  question  was  used  only  as  a  switch  en- 
gine, and  where  tbe  engineer  in  charge  at 
the  time,  one  Williams,  wasemployed  only 
in  this  capacity,  and  not  as  an  engineer 
on  the  main  line  of  the  road.  The  statute 
requires  locomotive  engineers  to  be  licensed 
only  where  they  "operate  or  drive  an  en- 
gine upon  the  main  line  or  road-bed  of 
any  railroad  in  this  state,  "and  not  other- 
wise.   Acts  1886-87,  p.  100,  §§  1,  2.    Will- 
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lamB,  therefore,  was  not  required  to  have 
a  license  for  the  businesB  of  running  a 
Bwltch-englne  In  the  depot  yard.  The 
court  for  this  reason,  if  for  do  other,  erred 
In  instructing  the  jury  that  the  law  did 
require  of  him  a  license,  and  that  they 
would  be  authorized  to  consider  the  want 
of  it  as  a  fact  tending  to  prove  negligence 
on  the  part  of  the  defendant  company. 
The  evidence,  moreover,  shows  that  he 
did  obtain  a  license  about  two  weeks  after 
the  accident  occurred,  preparatory  to 
operating  an  engine  on  the  main  line  of 
the  road.  The  court  erred  in  giving  the 
general  charge  bearing  on  this  point,  and 
also  in  refusing  to  give  the  third  charge 
requested  by  the  defendant. 

2.  Where  an  action  is  brought  by  a  serv- 
€int  or  employe  for  a  personal  injury  re- 
ceived by  him  in  the  service  of  the  master 
tor  employer,  the  relationship  of  the  par- 
ties aa  master  and  servant  is  no  bar  to  a 
recovery,  among  other  specified  contin- 
gencies, "  when  the  injury  is  caused  by  rea- 
son of  any  defect  in  the  condition  of  the 
ways,  works,  machinery, or  plantconuect- 
ed  with  or  used  in  the  business  of  the  ma»- 
teroremployer. "  Code  1886,  §  2590,  sabd.  1. 
But  it  is  expressly  declared  in  the  same 
section  of  the  Code  that  the  master  or  em- 
ployer is  not  liable  under  the  foregoing 
subdivision,  "unless  the  defect  therein 
mentioned  arose  from,  or  had  not  been 
discovered  or  remedied  owing  to,  the  neg- 
ligence of  the  master  or  employer,  or  of 
some  person  In  the  service  of  the  master 
or  employer,  and  Intrusted  by  him  with 
the  duty  of  seeing  that  the  ways,  worlis, 
machinery,  or  plant  were  in  proper  condi- 
tion. "  Code,  §  2590,  subd.  5.  The  second 
charge  given  by  the  court  attho  request  of 
the  plaintiff  imposed  a  liability  on  the  de- 
fendant if  the  alleged  defect  In  the  engine 
caused  the  injury,  without  regard  to  the 
limitation  that  no  such  liability  shall  exist 
unless  the  alleged  defect  arose  from  the  m  as- 
ter'snegligence.orhad  not  been  discovered 
or  remedied  by  reason  of  such  negligence, 
or  by  reason  of  the  negligence  of  some  serv- 
ant charged  with  the  duty  of  seeing  that 
the  engine  was  In  proper  repair.  This 
charge  was  clearly  erroneous. 

8.  The  point  in  the  case  upon  which 
most  stress  seems  to  be  laid  is  the  alleged 
fact  of  the  plaintiff's  contributory  negli- 
gence. This  defense  Is  made  out  if  the 
plaintiff,  by  his  want  of  ordinary  care,  was 
guilty  of  any  conduct  which  subntantially 
contributed  to  the  injury  received.  The 
negligence  attributed  to  the  plain  tiff  is  the 
reckless  manner  of  his  undertaking  to 
couple  the  car  to  the  engine.  This  was 
done  while  standing  on  a  platform  at- 
tached to  theenglne,  therplaintlH  attempt- 
ing to  handle  simultaneously  the  link  and 
pin  in  the  car,  and  also  the  link  on  the 
moving  engine.  Expertstestlfledthat  this 
was  a  dangerous  experiment.  This  he  did 
without  the  aid  of  a  coupling  stick,  using 
only  his  naked  hands  for  the  purpose. 
The  rules  of  the  company  provide  that 
"coupling  by  hand  is  strictly  prohibited ; 
sticks  must  be  used  to  guide  the  hand  or 
shackle;"  and  each  employe  "is  required 
to  provide  himself  at  all  times  with  a  stick 
for  that  purpose."  It  was  competent  to 
introduce  in  evidence  any  rule  of  the  com- 


pany applicable  to  plaintiff's  duties  at  the 
time  he  was  injured,  but  not  the  entire 
body  of  the  company's  printed  rules  bear- 
ing on  matters  entirely  foreign  to  the  issue 
in  dispute,  and  thecourt  so  properly  ruled. 

4.  Theplaintlff  haviugdenled  any  knowl- 
edge of  the  foregoing  rule  requiring  the 
use  of  the  coupling  stick,  it  was  competent 
for  the  defendant  to  prove  that  plaintiff 
had  frequently  seen  persons  use  euch  a 
stick  in  prusecutiiig  their  duties  In  making 
couplings  of  cars,  but  be  could  not  prove 
the  mere  fact  that  the  rules  were  "fre- 
quently referred  to  "  by  the  employes  gen- 
erally in  the  discbarge  of  their  various 
duties.  The  Important  point  was  the 
knowledge  which  the  plaintiff,  not  other 
employes,  may  have  had,  or  was  culpable 
in  not  having,  as  to  this  particular  rule, 
or,  what  is  the  same  thing  in  effect,  the  or- 
dinary habit  of  prudent  persons  in  the  dis- 
charge of  their  duties  under  similar  cir- 
cumstances. 

5.  The  court  did  not  err  in  refusing  to 
give  the  .general  afiirmative  charge  re- 
quested by  the  defendant,  as  there  was 
some  slight  evideiice  tending  to  prove  neg- 
ligence on  the  part  of  the  defendant's  en- 
gineer, and  to  rebut  the  alleged  want  of 
ordinary  care  on  the  part  of  the  plaintiff. 
Its  probative  force  and  relative  preponder- 
ance was  a  question  for  the  Jury. 

Reversed  and  remanded. 


(8»  Ala.  UO) 

Maxwell,  v.  IStatb. 
(Supreme  Court  of  Alabama.    April  SO,  1800.) 

Jdbt  is  Capital  Casbb— MoBPaB— HAwn.mw 
Ehkob — ^Insawitt. 
1.  An  act  ot  February  28,  1887,  established  a 
general  jury  system  for  the  state.  That  of  Feb- 
ruary 11,  1889,  "To  expedite  the  trial  -of  capital 
cases  in  Jefferson  county, "  provided  a  mode  for 
drawing  and  impaneling  special  jurors,  and  pre- 
scribed the  number  of  peremptory  challenges. 
By  an  act  of  February  28, 1889,  four  sections  of  the 
general  act  of  1887  were  re-enacted  in  full,  as 


but  no  change  was  made  in  that  clause.  HeiiL, 
Utat  tlie  Jefferson  county  act  is  repealed  so  far, 
only,  as  its  provisions  conflict  with  the  four  sec- 
tions as  amended. 

2.  Section  IS  of  the  general  act,  as  amended, 
providing  tliat  in  capital  oases  the  defendant  slwU 
nave  21,  and  the  state  14,  peremptory  challenges, 
conflicts  with  and  repeals  section  8  of  the  Jeffer- 
son county  act,  allowing  10  and  6,  respectively. 
Tlie  other  sections  of  the  local  act  remain  in  f(»ve. 

8.  The  provisions  of  the  Jefferson  county  act 
in  regard  to  the  drawing  and  organization  of  the 
third  jury  to  complete  the  vervtreforcapital  cases 
dispenses  with  the  presence  of  the  defendant,  and, 
if  tiie  statute  were  silent,  it  would  not  be  neces- 
sary. 

4.  The  discharge  for  cause  of  two  of  the 
jurors  drawn  for  the  special  venire  before  thecase 
Is  called  for  trial,  and  in  the  absence  of  the  de- 
fendant, and  also  of  one  who  had  been  drawn  for 
the  regular  panel,  is  impliedly  authorized  by  the 
Jefferson  county  act;  and,  if  not,  t^e  discharge 
would  involve  no  reversible  error. 

5.  A  defendant  in  a  capital  case  cannot  com- 
plain that  at  one  term  a  day  in  the  next  was  fixed 
for  his  trial,  nor  that  an  order  was  made,  on  that 
day  that  the  cause  be  passed  to  a  later  one. 

6.  On  a  trial  for  murder,  in  which  the  de- 
fendant has  offered  testimony  tiuA,  10  days  be- 
fore the  killing,  the  deceased  went  to  his  home, 
and  made  an  assault  on  his  wife,  the  admission 
of  evidence  that  a  certain  negro  ''had  lived  on  a 
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part  of  the  40  acrea  constituting  the  defendant's 
homestead"  is  reversible  error;  the  appellate 
court  being  unable  to  "see  afflrmatively  that  it 
did  not  Injure  the  defendant, "  though  it  is  "ut- 
terly unable  to  see  that  it  did  or  could"  have 
4one  80. 

7.  The  burden  is  on  the  accused  to  establish 
insanity  by  a  preponderance  of  the  evidence;  and 
a  reasonable  doubt,  raised  by  all  the  evldenoe, 
will  not  authorize  an  acquittal. 

8.  On  a  plea  of  not  guilty  by  reason  of  insan- 
ity, it  is  not  error  to  refuse  to  charge  that  before 
the  jury  can  convict,  they  must  be  satisfied,  be- 
yond a'reasonable  doubt,  that  the  defendant  has 
not  established  his  plea  of  insanity  by  a  pre- 
ponderance of  the  evidence. 

9.  On  trial  of  pleas  of  not  guilty,  and  not 
guilty  by  reteon  of  insanity,  under  Acts  Ala.  1888- 
89,  p.  7«,  providing  for  committing  to  an  asylum 
those  acquitted  on  Uie  latter  plea  of  murder,  and 
other  high  crimes,  an  instruction  tending  to  au- 
thorize a  general  verdict  of  not  guilty,  on  a  con- 
clusion based  on  insanity,  is  misleading,  and  is 
properly  refused. 

Appeal  from  criminal  court,  JefferBon 
county ;  8.  E.  Gbebne,  Judge. 

Indictment  for  murder.  Pleas,  not 
gnllty,  and  not  guilty  by  reason  of  insan- 
ity. The  defendant  offered  evidence  tend- 
ing to  show  that  10  days  before  the  kill- 
ing, at  his  home,  In  a  secluded  place  on 
the  monntaln-Bide,  a  criminal  assault  was 
made  on  his  wife  by  the  deceased. 

The  defendant  requested  the  following 
charges,  and  duly  excepted  to  the  refusal 
of  each:  "(I)  II  the  jury  believe  from  the 
evidence  that  the  defendant,  at  the  time 
when  the  fatal  shots  were  alleged  tu  have 
been  fired,  was  so  far  affected  in  his  mlod 
and  memory  that  he  was  not  able  to  dis- 
tingnish  right  from  wrong,  and  had  not 
knowleige  and  understanding  of  the  char- 
acter and  consequences  of  his  act,  and 
power  of  will  to  abstain  from  it,  then  he 
was  not  a  legally  responsible  being,  and 
the  jury  should  find  him  not  guilty.  (2) 
In  order  to  sustain  the  defense  of  insanity, 
it  is  not  necessary  that  the  Insanity  of  the 
accused  be  established  by  a  preponderance 
of  evidence.  If,  on  the  whole  evidence, 
the  jury  entertain  a  reasonable  doubt  as 
to  the  sanity  of  the  accused,  they  must  ac- 
quit him.  (3)  While  the  law  presumes 
every  man  to  be  sane,  and  responsible  (or 
bis  acts,  until  the  contrary  appears  from 
the  evidence,  still.  It  there  is  evidence  in 
the  case  tending  to  rebut  this  presump- 
tion, sufficient  to  raise  a  reasonable  donbt 
upon  the  Issue  of  sanity,  then  the  burden 
of  proof  is  on  the  state  to  show  by  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  was  sane  at  the  time  the  al- 
leged offense  was  committed.  (4)  To  war- 
rant a  conviction  In  this  case,  it  is  incum- 
bent on  the  state  to  establish  by  evidence, 
to  the  satisfaction  of  the  jury,  beyond  a 
reasonable  doubt,  the  existence  of  every 
element  necessary  to  constitute  the  crime 
charged ;  and  it  the  jury,  after  a  careful 
and  impartial  examination  of  all  the  evi- 
dence in  the  case  bearing  on  the  question 
of  sanity  or  Insanity,  entertain  any  rea- 
sonable doubt  of  the  defendant's  sanity 
at  tne  time  of  the  alleged  offense,  they 
should  give  him  the  benefit  of  that  donbt, 
and  acquit  him.  (5)  Before  the  jury  can 
convict  the  defendant  in  this  case,  they 
mast  be  satisfied  beyond  a  reasonable 
dunbt,  and  to  a  moral  certainty,  that  he 


committed  the  act,  and  that  he  has  not  es- 
tablished hla  plea  of  insanity  by  a  prepon- 
derance of  the  evidence.  (6)  A  probability 
that  the  defendant  was  Insane  at  the  time 
of  firing  said  shots,  or  was  unable  to  dls- 
tingulsn  between  right  and  wrong  as  to 
the  act  he  was  committing,  or  had  not  the 
will  power  to  control  him,  then  the  jury 
must  find  him  not  guilty.  (7)  A  probabil- 
ity ol  the  defendant's  innocence  is  a  just 
ground  for  a  reasonable  doubt,  and  there- 
fore for  his  acquittal. " 

W.  J.  Cahalan  and  Charles  G.  Brown,  for 
appellant.  W.  L.  Martin,  Atty.  Gen.,  for 
the  State. 

McClellan,  J.  1.  The  act  of  February 
28, 1887,  "To  more  effectually  secure  com- 
petent and  well-qualified  jurors  in  the  sev- 
eral counties  in  this  state,  "  undertook  to 
establish  a  general  jury  system  through- 
out the  state,  and  was  made  to  apply  to 
all  the  counties  of  the  state,  with  a  pro- 
viso excepting  from  its  operation  certain 
named  counties,  among  which  were  Clay 
and  Marengo.  Jefferson  was  not  one  of 
the  excepted  counties.  The  seventeenth 
section  of  the  act  is  in  the  following  lan- 
guage: "Beit  further  enacted,  that  section 
4732  of  the  Code  of  Alabama,  and  all  other 
laws  and  parts  of  laws,  general  and  spe- 
cial, conflicting  with  the  provisions  ot  this 
act,  be,  and  the  same  are  hereby,  repealed ; 
but  all  laws  now  in  force  in  relation  to 
jurors,  their  drawing,  selecting,  or  qualifi- 
cation, not  in  conflict  with  this  act,  are 
hereby  continued  in  full  force  and  effect. 
Bnt  the  provisions  of  this  act  shall  not 
apply  to  the  counties  of  Henry,  Mobile, 
Dallas,  Talladega,  Clay,  Marengo,  Chero- 
kee, Etowah,  St.  Clair,  Coffee,  Dale,  Gene- 
va, Marshall,  and  Montgomery." 

2.  The  legislature,  at  its  next  session, 
passed  an  act "  To  expedite  the  trial  of 
capital  cases  in  Jefferson  county,"  which 
was  approved  February  11, 1889.  This  act 
provided  a  mode  for  the  drawing,  sum- 
moning, and  impaneling  special  jurors  for 
the  trial  of  capital  cases,  differing  in  sev- 
eral respects  from  the  mode  prescribed  in 
the  general  law  referred  to,  prescribed  the 
number  of  peremptory  challenges  to  be  al- 
lowed the  state  and  defendant,  respective- 
ly, and  repealed  "all  laws,  general  and 
special.  In  conflict  with"  its  provisions, 
and  expressly  continued  in  full  force  and 
effect  all  laws,  general  and  special,  not  in 
conflict.  Acts  1888-89,  p.  824.  The  effect 
ot  this  statute  was,  of  course,  to  repeal  all 
the  provisions  of  the  act  of  1887  which 
were  in  conflict  with  it,  so  far  as  Jefferson 
county  was  affected  thereby. 

3.  At  the  same  session  (1888-89)  ot  the 
general  assembly,  It  was  considered  that 
the  act  of  1887  was  defective,  and  needed 
amendment  in  its  3d,  6th,  13th,  and  I7th 
sections ;  and  on  February  28, 1889,  an  act 
"To  amend  sections  8,  6, 13,  and  17  of  an 
act  entitled  'An  act  to  more  effectually  se- 
cure competent  and  well-qualifled  jurors 
in  the  several  counties  of  this  state,' "  was 
passed.  The  changes  made  by  the  amend- 
atory act  are  the  following :  Section  8  of 
the  original  actrequired  that  jurors  should 
be  selected  from  the  male  residents,  etc., 
"who  are  householders  or  freeholders," 
etc.   The  amendment  eliminates  the  words 
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iinoted,  and  allows  the  selection  to  be 
made  wlthoat  reference  to  housebolders  or 
freeholders.  Section  6  of  tbe  original  act, 
among  other  tblngR,  provided  that  tbe 
president  of  the  board  of  jury  commission- 
ers should  keep  the  key  to  the  jury-box; 
and  the  amendment  requires  that  the  key 
should  be  deposited  with  the  county  treas- 
urer, and  made  certain  verbal  changes  to 
accommodate  this  substantive  amend- 
ment, and  harmonize  the  section.  Section 
13  of  the  original  act,  while  undertaking 
to  deal  generally  with  the  subject  of  per- 
emptory challenges,  failed  entirely  to  pro- 
vide the  number  of  such  challenges  which 
should  be  allowed  in  capital  cases;  and 
there  was  no  provision  on  this  point  in 
the  act.  Tbe  amendment  merely  supplies 
that  omission,  and  prescribes  that  the  de- 
fendant In  a  capital  case  shall  have  21, 
and  the  state  14,  peremptory  challenges. 
In  effecting  each  of  these  several  araend- 
inentB,  the  sections  to  which  tbey  pertain 
were  re-enacted,  and  published  In  fall, 
agreeably  to  constitutional  requirements; 
and  this  course  was  pursued,  also,  in  re- 
spect to  the  amendment  made  to  section 
17  of  the  original  act,  which  we  have  set 
out  in  full  above.  Tbe  sole  change  made 
In  that  section,  aside  from  the  mere  verbal 
one  incident  to  giving  the  section  of  the 
Code  therein  referred  to  the  number  it 
bears  in  the  Code  of  1886,  was  effected  by 
omitting  the  counties  of  Clay  and  Maren- 
go from  among  those  excepted  from  the 
operation  of  the  act,  and  thus  bringing 
them  within  the  statute.  Bat  in  reaching 
this  result  the  whole  of  section  17  was  re- 
enacted,  inclDding  its  repeal  of  all  conflict- 
ing laws,  "general  and  special." 

4.  The  special  act  of  February  11, 1889, 
was,  as  we  have  seen,  in  conflict  with  the 
act  of  1887  In  several  particulars,  and  in  so 
far  repealed  the  latter  as  to  Jefferson  coun- 
ty The  amendatory  act  of  February  28, 
1889,  is  in  conflict  with  tbe  special  act 
passed  at  an  earlier  day  of  the  same  ses- 
sion In  the  one  particular  as  to  tbe  num- 
ber of  peremptory  challenges  to  be  al- 
lowed; the  former  allowing,  as  we  have 
seen,  21  to  tbe  defendant  and  14  to  the 
state,  and  the  latter  only  allowing  the  de- 
fendant 10  and  the  state  6.  If  section  8  of 
the  amendatory  act,  which,  with  the  ex- 
ceptions noted,  is  a  reproduction  and  re- 
enactment  of  the  repealing  section  of  the 
original  act,  is  to  receive  a  literal  con- 
struction and  enforcement,  its  effect  must 
be  either  to  repeal  the  special  act  in  toto, 
or  to  repeal  it  in  so  far  as  there  is  a  repug- 
nancy, the  one  to  the  other.  If  the  latter 
result  is  to  follow,  only  that  section  of 
the  special  act  which  prescribes  the  num- 
ber of  peremptory  challenges  in  capital 
cases  will  be  stricken  down,  and  the  vari- 
ous other  provisions  of  the  act,  as  to  set- 
ting such  cases  for  trial,  and  the  drawing, 
summoning,  and  organizing  special  jurors 
and  juries,  etc.,  will  be  allowed  to  stand, 
provided  these  provisions  are  capable  of 
being  executed  without  the  repealed  sec- 
tion. Assuming  for  the  moment  that  all 
other  provisions  of  the  special  act  are  sus- 
ceptible of  operation  and  effect  in  the  ab- 
sence of  that  section,  which  Is  in  conflict 
with  the  amendatory  general  statute,  the 
first    inquiry   Is   whether  the    repealing 


clause  of  the  latter  act  refers  to  statntes 
Inconsistent  with  itself  only,  or  to  stat- 
utes in  conflict  with  the  original  act  of  1887 
as  amended  by  It;  for,  if  the  latter  is  the 
meaning  we  are  to  give  to  the  repealing 
clause,  it  is  very  evident  that  no  part  of 
the  special  act  can  stand,  since  all  of  Its 
provisions  are,  to  a  greater  or  less  extent, 
inconsistent  with  the  act  of  1887.  We  do 
not,  however,  understand  this  to  be  the 
rule.  The  act  of  1887,  being -repealed  as  to 
Jefferson  county  by,  and  so  far  as  in  con- 
flict with,  tbe  special  act,  tbe  amendment 
of  some  of  Its  sections  did  not  have  the 
effect  to  revive  it  as  applicable  to  that 
county,  except  in  those  parts  of  it  which 
were  so  amended  and  re-enacted.  The  fact 
that  a  repealed  statute  is  referred  to  In  a 
subsequent  one,  the  reference  not  being  inr 
tended  as  a  re-enactment,  will  not  give  It 
vitality;  and  "even  where  the  later  act 
attempts  to  amend  an  earlier  one,  previ- 
ously repealed  by  implication,  the  copying 
of  parts  of  the  earlier  act  into  the  amend- 
ment was  held  not  to  re-enact  it. "  End. 
Interp.  St.  §  372;  Stingle  v.  Nevel,  9  Or.  62. 
Moreover,  the  constitutional  requirement 
that  "no  law  shall  be  revived,  amended, 
or  the  provisions  thereof  extended  or  con- 
ferred, by  reference  to  its  title  only,  but 
so  much  thereof  as  is  revived,  amended, 
extended,  or  conferred  shall  be  re-enacted 
and  published  at  length,"  in  onr  opinion, 
very  clearly  forbids  that  any  part  of  the 
law  of  1887  which  had  been  repealed  by  tbe 
act  of  February  11,  so  far  as  Jefferson 
county  Is  concerned,  should  be  again 
brought  into  force  in  that  territory,  re- 
vived In  and  extended  to  that  county, 
without  tlie  re-enactment  and  pnbllcatlon 
at  length  of  such  parts  or  sections  of  the 
original  law.  Rogers  v.  Torbut,  58  Ala. 
528;  Stewart  v.  County  Com'r8,82  Ala.209, 
2  South.  Rep.  270;  Judson  v.  City  of  Besse- 
mer, 87  Ala.  240,  6  South.  Rep.  267.  Our 
conclusion,  therefore,  is  that  both  the  fact 
and  the  extent  of  the  conflict  between  the 
special  act  and  that  of  February  28,  1889. 
is  to  be  determined  by  a  reterence  to  those 
acts  alone,  wholly  disconnected  with  tbe 
act  of  1887,  as  it  was  originally  or  as  amend- 
ed. It  seems  clear,  too,  that,  giving  to  the 
repealingclause  of  the  amendatory  act  the 
most  sweeping  effect  demanded  by  its  very 
letter,  it  cannot  be  construed  to  repeal 
any,  or  any  part  of  any,  law  not  In  con- 
flict with  that  act.  It  provides  for  tbe  re- 
peal of  "all  laws  and  parts  of  laws" 
conflicting  with  Its  terms.  This  refer- 
ence to  parts  of  laws,  taken  In  con- 
nection with  the  further  provision  that 
all  laws  not  in  conflict  shall  continue  in 
full  foree  and  effect,  can  mean  nothing  else 
than  that  such  parts  only  of  any  statute 
are  repealed,  and  those  parts  not  in  con- 
flict shall  be  unaffected ;  and  this  w«  un- 
derstaud  to  be  the  rule  whenever  the  pur- 
pose or  the  effect  of  repeal  is  to  destroy 
conflicting  enactments,  even  where  no  ref- 
erence is  made  to  "  parts  of  laws. "  Aber- 
nathy  v.  State,  78  Ala.  411.  Of  course,  if 
the  section  repealed  leaves  the  statute  so 
emasculated  as  that  it  cannot  be  execut- 
ed, the  whole  law  falls,  and  its  former 
field  of  operation  would  be  covered  by  the 
general  law.  We  see  no  reason,  however, 
why  the  special  law  under  consideration 
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may  not  stand,  and  be  fully  executed,  as 
to  all  of  its  remaining  provisions,  without 
the  section  provldins  for  the  peremptory 
'rfaalleng:efl,  which  is  in  conflict  with  the 
amendatory  act.  It  is  very  true  that, 
with  the  limited  number  of  special  Jnrors 
provided  for  in  the  special  act,  the  allow- 
ance of  the  greater  number  of  peremptory 
challenges  which  is  provided  for  in  the 
■  general  law  would  frequently  result  in  ex- 
hausting the  renin  before  a  Jury  Is  ob- 
tained. But  this  result  might,  and  fre- 
quently does,  happen  nnder  the  general 
law,  and, indeed,  will  happen  in  eyery  case 
nnder  the  general  law  where  the  minimam 
number  of  special  jurors  are  ordered,  and 
both  the  state  anddefendantexfaaust  their 
peremptory  chnllenges.  Bo  that  this  ob- 
jection is  one  of  degree,  rather  than  of 
kind,nnd  raises  a  question  of  convenience, 
rather  than  authority;  and  when  such  de- 
ficiency occurs,  whether  under  the  special 
or  general  law,  the  power  of  the  court  Is 
ample,  and  the  same  In  either  case,  to  sum- 
mon a  sufficient  additional  number  of  spe- 
cial Jurors  for  the  trial  of  any  case.  If, 
therefore,  the  special  law  is  affected  at  all 
by  the  repealing  clanne  of  the  act  of  Feb- 
ruary 28, 1889,  it  Is  only  to  the  extent  of 
expunging  section  8  of  the  former,  and  au- 
thorizing. Instead  of  the  number  of  chal- 
lenges prencribed  by  It,  the  larger  number 
prescribed  by  section  2  of  the  later  act. 

5.  No  question  was  made  in  the  present 
case  as  to  the  number  of  peremptory  chal- 
lenges the  parties,  or  either  of  them,  were 
entitled  to.  Hence,  having  determined 
that  no  part  of  the  special  law,  nnless  it 
be  section  8.  was  repealed  by  the  subse- 
quent act  at  the  same  session,  the  exigen- 
cies of  this  case  do  not  require  that  we 
should  go  further,  and  decide  whether 
that  section  was  repealed.  Yet  it  Is,  per- 
haps, b<'tt«r  that  we  should  pass  upon 
that  question,  in  view  of  its  importance  in 
the  administration  of  the  criminal  laws  in 
Jefferson  county,  and  the  probability  of 
Its  recurrence  in  this  court,  if  not  settled 
now.  Its  solution  would  involve  no  diffl- 
cnlty,  of  course.  If  the  repeal  relied  on  was 
one  by  Implication.  Such  repeals,  even 
where  both  statutes  are  general,  are  re- 
garded with  great  disrovor  in  the  law.  and 
are  not  allowed  except  in  cases  of  irrecon- 
cilable conflict.  Knd.  Interp.  §  210;  3 
Brick.  Dig.  p.  750,  §§  47,  48.  And  in  no  case 
will  a  repeal  of  a  special  act  be  implied 
from  an  inconsistent  general  luw,  even 
though  the  latter  expressly  repeal  all  con- 
travening sta  tutea.  Fanst  V.  Hunts viUe, 
8S  Ala.  279,  8  South.  Rep.  771.  This  doc- 
trine was  thus  forcibly  stated  by  Blace, 
C.  J.,  in  a  case  which,  like  the  present  one, 
involved  a  statute  affecting  a  county,  and 
a  later,  inconsistent  enactment  applying 
to  the  state:  "It  seems  to  be  well  settled 
that  a  general  statute,  without  negative 
words,  cannot  repeal  a  previous  statute, 
which  is  particular,  even  though  the  pro- 
visions of  one  be  different  from  the  other. 
*  *  *  It  is  against  reason  to  suppose 
that  the  legislature,  in  framing  a  general 
system  for  the  state,  intended  to  repeal  a 
special  act  which  the  local  circumstances 
of  one  county  had  made  necessary." 
Brown  v.  County  Com'rs,  21  Pa.  St.  37. 
And  the  presumption,  as  between  general 


laws,  as  well  as  the  rule  where  a  general 
and  special  law  conflict,  against  repeal  by 
implication,  are  strengthened  where,  as  in 
this  case,  both  acts  are  passed  at  the  same 
session.  McFarland  v.  Bank,  4  Ark.  410, 
417;  Ottawav.  T^aSalleCo.,12ni,  339.  But 
in  the  case  at  bar  the  repeal  insisted  on  is 
notone  by  implication  merely.  Onthecon- 
trary ,  there  is  an  expressed  repeal  of  all  laws 
and  parts  of  laws,  general  and  special,  in 
conflict  with  the  amendatory  act.  A  part 
of  the  special  act  is  so  in  conflict.  W**  ara 
reasonably  satisfied  that  the  legislature  did 
not,  in  fact,  intend  to  repeal  the  special  act, 
oranypartof  it;  but  we  reach  this  conclu- 
sion aside  from,  and  even  in  spite  of,  any 
expressions  the  law-makers  have  used.  It 
Is  not  reasonable  to  suppose  that  they  in- 
tended the  amendatory  act,  which  had 
abundant  fleld  for  operation  outside  of 
Jefferson  county,  to  repeal  a  special  act 
which  they  bad  just  passed  for  that  coun- 
ty. It  seems  clear,  too,  that  the  re-enact- 
ment of  the  repealing  clause  of  the  original 
act  was  only  for  the  purpose  of  striking 
the  counties  of  Clay  and  Marengo  out  of 
the  proviso  thereto,  since  that  was  the 
only  change  made  in  its  phraseology;  and 
it  might  well  have  been  supposed,  in  view 
of  constitutional  requirements,  that,  to 
accomplish  this  purpose.  It  was  necessary 
to  set  out  the  whole  section.  But  bow- 
ever  clear  we  may  be  as  to  the  actual  in- 
tent of  the  legislature,  dissociated  from 
the  language  employed,  the  fact  remains 
that  that  language  evinces  an  entirely 
different  intent;  and,  however  well  as- 
sured we  maybe  that  its  use  was  inadvert- 
ent, we  must  be  guided  by  it.  The  office 
of  construction  is  to  ascertain  what  thf 
language  of  an  act  means,  and  not  what 
the  legislaturemayhavelntended.  "Index 
animt  scrmo. "  The  court  knows  nothing 
of  the  Intention  of  an  act,  except  from  the 
words  in  which  it  Is  expressed,  applied  to 
the  facts  existing  at  the  time ;  the  mean- 
ingof  thelawbeingtbelawltself.  Edrich's 
Case,  6  Coke,  118;  Logan  v.  Courtown,  13 
Beav.  22;  Keiser  v.  Association,  39  Pa.  St. 
187.  While  there  are  circumstances  under 
which  the  meaning  of  words  will  be  en- 
larged or  restrained,  or  even  entirely  disre- 
garded, where  the  intent  of  the  legislature, 
as  gathered  from  the  whole  act,  and  other 
acts  in  pari  materfa,  render  it  necessary, It 
would  ivqulre  a  stronger  ccise  than  is  in- 
volved here  before  we  could  feel  author- 
l«ed,  when  the  legislature,  in  terms,  re- 
pealed all  special,  or  parts  of  special,  laws 
in  conflict,  etc.,  to  say  that  they  mean 
nothing  by  the  very  plain  language  they 
employed ;  and  this  though  we  might  be 
morally  certain,  aside  from  the  words, 
that  the  particular  result  was  never,  in 
fact,  present  in  their  minds.  Of  such  case, 
we  adopt  the  language  of  Lord  Camp- 
bell: "I  really  cannot  doubt, "  says  his 
lordship,  "what  the  intention  of  the  legis- 
lature was;  but  that  Intention  has  not  been 
carried  into  effect  by  the  language  used.  It 
is  far  better  that  wn  should  abide  by  the 
words  of  a  statute  than  seek  to  reform  it 
according  to  the  supposed  intention." 
Coe  V.  Lawrance,  1  El.  &  Bl.  516.  Our 
conclusion  is  that  the  amendatory  act  re- 
pealed secticm  8  of  the  special  act,  which 
prescribes  the  number  of  peremptory  chal- 
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lengee  to  be  allowed  In  capital  cases,  and 
leaves  all  other  provisions  of  the  act  of 
February  11,  18S9,  in  full  lorce.  We  have 
considered  these  questions  more  exhaust- 
ively, perhaps,  than  was  necessary,  but 
feel  justified  in  so  doing:  by  their  impor- 
tance In  this  and  many  other  cases  arising 
In  the  county  of  Jefferson,  and  also  because 
the  able  arguments  on  both  sides  merited 
a  full  response  on  our  part. 

6.  Considering  this  case  under  the  spe- 
cial act,  (section  8  thereof,  only,  being 
eliminated,)  we  find  no  error  in  the  action 
of  the  trial  courtln  overruling  defendant's 
motion  In  arrest  of  judgment,  or  in  its  rul- 
ings on  these  same  points,  or  some  of 
them,  as  shown  in  the  bill  of  exceptions. 
The  contention  of  appellant  that  a  time 
was  fixed  for  the  trial  in  his  absence  Is  not 
supported  by  the  record.  It  affirmatively 
appears  that  he  was  present  on  September 
5, 1889,  when  an  order  was  made  setting 
the  25th  day  of  the  ensuing  month  for  his 
trial,  and  that  on  the  day  last  named,  the 
prisoner  again  being  present,  the  cause 
was  formally,  by  an  order  of  court, 
"  passed  until  Monday,  the  2d  day  of  De- 
cember, 1889. "  We  know  of  no  legal  ob- 
jection to  the  right  and  power  of  a  court 
to  determine,  so  far  as  it  may  see  proper, 
the  order  of  business  at  an  ensuing  term ; 
and  certainly  the  defendant  could  nothave 
been  put  at  a  disadvantage  by  reason  of 
the  fact  that  at  the  September  term  of  the 
criminal  court  a  day  was  fixed  In  the  next 
term  for  his  trial.  It  would  seem,  on  the 
contrary,  that  It  was  In  his  interest,  and 
to  his  benefit,  that  he  should  be  apprised 
of  the  time  of  his  trial  so  long  In  advance 
of  the  day  set,  and  thus  have  his  oppor- 
tunities to  prepare  for  the  trial  enlarged. 
The  day  of  trial  being,  as  we  think,  regu- 
larly and  properly  set,  the  order  of  Octo- 
ber 25th,  that  the  cause  be  passed  to  De- 
cember 2d  following,  can  be  reasonably 
held  to  mean  nothing  other  than  that  the 
trial  should  be  deferred  to,  and  had  on, 
the  day  last  named,  and  was  an  order  set- 
ting that  day  for  the  trial.  Martin  v. 
State,  77  Ala.  1. 

7.  The  special  act  dispenses  with  the 
presence  of  the  defendant  both  at  the 
drawing  and  organization  of  the  third 
jury  to  complete  the  ventre  for  a  capital 
case.  We  suppose  the  objection  taken  to 
the  action  of  the  court  with  respect  to 
this  matter  in  defendant's  absence  pro- 
ceeds CD  the  assumption  that  the  special 
law  was  not  of  force.  Any  way,  the  ob- 
jection Is  untenable.  Abstractly  consid- 
ered, the  defendant  has  no  more  right  to 
be  present  at  the  drawing  and  organiza- 
tion of  these  special  Jurore  than  when  the 
regular  jurors  for  the  week  of  his  trial  are 
drawn  and  organised;  and  his  absence  In 
neither  case  can  prejudice  him,  since,  if 
present,  he  could  Interpose  no  objection  to 
the  proceeding.  All  his  constitutional 
rights  with  respect  to  these  jurors  he  is 
afforded  an  opportunity  to  assert  when 
bis  case  comes  on  for  trial.  These  consid- 
erations, in  connection  with  the  fact  that 
the  special  law  was  of  force,  and  applied 
to  all  these  proceedings,  serve  to  deter- 
mine all  the  grounds  of  the  motion  in  ar 
rest  of  judgment  against  the  defendant, 
except  those  which  brins  in  question  the 


court's  action  in  discharging  two  of  the 
persons  drawn  for  the  special  venire,  before 
defendant's  cause  was  called  for  trial,  and 
also  one  who  had  been  drawn  and  sum- 
moued  for  the  reg^ular  juries  of  the  week. 
The  act,  we  think,  impliedly  authorized 
the  discharge  of  such  persons,  under  the 
circumstances  shown;  and.  if  it  does  not, 
it  appears  to  be  well  settled  that  the  dis- 
chargelnyolvesuo reversible  error.  Fariss 
v.  State,  86  Ala.  1,  4  South.  Rep.  679. 

8.  The  fact  that  a  certain  negro  "had 
lived  on  a  part  of  the  forty  acres  consti- 
tuting the  homestead  of  thedefendaut  and 
wife,"  manifestly,  bad  no  bearing  what- 
ever on  any  inquiry  disclosed  In  this  rec- 
ord. It  was,  confessedly,  wholly  irrele- 
vant. Evidence  ofthefact  was  objected  to. 
The  objection  was  overruled,  and  an  ex- 
ception duly  reserved.  After  this,  the 
same  witness,  in  answer  to  another  ques- 
tion, stated  that  the  homestead  tract  re- 
ferreid  to  was  mineral  land.  Thereupon, 
as  we  read  the  bill  of  exceptions,  the  de- 
fendant moved  to  exclude  both  this  and 
the  answer  as  to  occupation  by  the  negro; 
and  this  motion  was  overruled  "upon  the 
statement  of  the  state'  s  solicitor  that  he 
would  connect  with  other  evidence  which 
would  make  it  competent. "  Our  opinion 
is  that  the  evidence  as  to  theland  contain- 
ing minerals  was  relevant  and  competent 
as  tending  to  account  for  the  presence  of 
the  deceased  at  defendant's  house  for  a 
legitimate  purpose;  It  having  been  shown 
that  he  "  was  looking  after  mineral  lands" 
for  the  Sloss  Steel  &  Iron  Company.  The 
motion  being  directed  both  against  this 
testimony,  which  was  legal,  and  that 
about  the  residence  ofthenegro,  which  was 
Illegal,  was  not  well  laid ;  and  the  defend- 
ant could  not,  under  It,  have  the  benefit  of 
his  objection  and  exception  made  and  re- 
served, separately  and  independently,  to 
the  testimony  that  a  negro  had  lived  on 
the  land.  And  this  objection  was  not  ob- 
viated by  the  solicitor's  undertaking  to 
connect  it  with  other  evidence  In  a  way  to 
make  it  relevant.  That  undertaking,  as 
we  have  seen,  did  not  apply  to  this  evi- 
dence alone,  and  arose  after  the  defendant 
had  fully  taken  and  perfected  his  separate 
exception.  It  follows  that  the  position 
assumed  in  argument,  that  Itwasthednty 
of  the  defendant,  the  solicitor  having  failed 
to  connect  this  evidence,  to  call  thecourt's 
attention  to  the  fact,  and  again  move 
to  exclude  It,  is  not  tenable,  even  conced- 
ing this  is  necessary  to  put  the  court 
In  error  In  respect  to  evidence  admitted  on 
an  undertaking  of  this  kind,  which  we  do 
not  decide ;  and  tills  action  of  the  court, 
upon  which  the  first  exception  was  based, 
is  to  be  considered  wholly  aside  from  the 
subsequent  statement  of  the  solicitor,  in- 
volving this  and  other  evidence.  So  con- 
sidered, we  hare  the  case  of  theadmlsslon, 
against  objection,  of  palpably  Irrelevant 
testimony.  It  may  be — indeed,  it  is  highly 
probable — that  this  evidence  did  not  prej- 
udice the  defendant.  Nay,  further,  we  are 
utterly  nnable  to  see  that  it  did  or  could 
have  worked  him  injury.  But,  on  the 
other  hand,  we  cannot  affirmatively  see 
that  it  did  not  injure  him  ;  and  we  do  not 
feel  that  safety  and  certainty  which  the 
rule,  even  in  civil  cases,  requires  to  rebat 
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the  premnnptlon  ol  Injury  from  error,  that 
no  harm  was  done,  whJch  would  warrant 
UB  in  holding  this  error  to  have  been  with- 
out prejudice.  1  Brick.  Dig.  p.  780,  §  106. 
And  while  my  own  opinion  iH  that.  In 
principle,  the  rule  Bhould  he  the  same  in 
both  civil  and  criminal  cases,  yet  it 
cannot  be  denied  that  it  is  much  more 
strictly  adhered  to  In  the  sense  of  requir- 
ing greater  assurance,  if  possible,  that  in- 
jury has  not  resulted  in  the  latter  class 
of  cases,  if,  indeed,  our  decisions  have  not 
established  the  absolute  doctrine  that 
there  is  no  such  thing  as  error  without  In- 
Jury  in  a  criminal  cause,  except  where  It 
affirmatively  appears  that  the  defendant 
was  benefited  by  the  ruling  of  which  he 
complains.  Vaughan  v.  State,  83  Ala.  55, 
3  South.  Rep.  530;  Williams  v.  State,  83 
Ala.  16,  8  South.  Rep.  616;  Mitchell  v. 
State,  60  Ala.  26;  Dlggs  v.  State,  49  Ala. 
314;  MarKS  v.  State,  87  Ala.  99,  6  South. 
Rep.  377. 

».  It  is  unnecessary  to  discuss  the 
charges  requeste<l  by  the  defendant  in  de- 
tail. All  of  them  were,  in  our  opinion, 
properly  rrfused.  Some  were  affirmatively 
bad  In  that,  under  the  Issue  presented  by 
the  special  plea  of  not  guilty  by  reason  of 
insanity,  they  misplace  the  burden,  and 
misstate  the  measure,  of  proof;  the  bur- 
den in  that  issue  being  on  the  defendant, 
and  requiring  to  Its  discharge  at  least  a 
preponderance  of  evidence  in  support  of 
the  defense  of  insanity.  It  would  be  an 
anomaly  to  require  the  state  to  prove  a 
fact  which  the  law  presumes  to  exist,  and 
to  authoriie  such  fact  to  be  overturned 
by  the  injection  into  the  case  of  a  reason- 
able doubt  of  its  existence.  Such  is  not 
the  law.  Acts  1888-89,  p.  742  et  seq.; 
Bos  well  V.  Slate,  63  Ala.  307;  Ford  v. 
State,  71  Ala.  .385;  Parsons  v.  State.  81 
Ala.  577, 2  South.  Rep.  854 ;  Gunter  v.  State, 
83  Ala.  96,  3  South.  Rep.  600. 

Moreover,  all  of  said  charges  were  mis- 
leading, in  that  they  authorized  the  Jury, 
If  they  found  the  issue  under  the  special 
plea  in  favor  of  the  defendant,  to  return  a 
general  verdict  of  not  guilty,  without 
more,  or  at  least  tended  to  that  result. 
The  form  of  the  verdict,  under  the  act 
cited  above,  "In  relation  to  criminal  insane 
persons  who  are  charged  by  indictment 
with  murder  and  other  high  crimes, "  is  a 
matter  of  great  importance,  as  upon  that 
form  depends  the  liberty  of  the  defendant. 
If  it  be  not  guilty,  simply,  the  defendant 
Is  entitled  to  immediate  enlargement.  If 
not  guilty  by  reason  of  insanity,  hestands 
acquitted  of  the  crime.  It  is  true;  but  he  is 
not  entitled  to  his  liberty.  On  the  con- 
trary, such  verdict  is  by  statute  made  the 
basis  of  a  Judgment  committing  him  to 
the  insane  asylum.  The  leading  purpose 
of  the  statute  wtts  to  separate,  as  far  as 
possible,  the  two  Issues  presented  by  the 
pleas  of  not  guilty,  and  not  guilty  by  rea- 
son of  insanity,  and  to  have  the  proof  di- 
rected to  these  issues,  respectively,  and 
the  verdict  responsive  to  them  separately. 
In  a  case  like  this,  where  both  pleas  were 
Interposed,  it  was  essential  that  the  Jury 
should  be  directed  and  required  to  make 
their  verdict  speak  with  distinctness  to 
that  one  of  the  issues  which  they  found  In 
favor  of  the  defendant;  and  any  charge 


which,  while  authorizing  acquittal  of  the 
offense,  failed  to  require  this,  or  tended  to 
autliorlze  the  Jury  to  render  a  general  ver- 
dict of  not  guilty,  when  their  conclusion 
of  Innocence  might  have  been  based  on  the 
theory  of  the  defendant's  insanity,  Is  mis- 
leading, and  should  not  be  given. 

For  the  error  pointed  out  above,  In  the 
admission  of  evidence,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


Ltnch  v.  Stats. 


(89  Ma.  18) 


{Su/preme  Court  of  AUOHima.    Hay  6, 1890.) 

IlABCENT  FBOH  WABBHOCSE— IDDICTMBNT. 

1.  A  trunk  near  the  door  of  a  baggaee-room 
on  a  platform,  covered  by  the  same  roof,  but  not 
inclosed,  which  is  used  as  a  common  passage-way 
by  all  going  aboat  the  depot,  is  not  in  a  warehouse 
within  Code  Ala.  1886,  %  8789,  pimi«hing  larceny 
therefrom. 

2.  In  an  indictment  for  laroenv  from  a  ware- 
house under  Ckide  Ala.  1886,  $  8789,  declaring  it 
grand  larceny,  the  statement  of  the  place  of  tak- 
ing not  being  so  made  as  to  show  that  It  was  not 
intended  as  an  affirmative  averment,  as  under  a 
videlicet,  it  is  descriptive  of  the  offense  charged, 
and,  on  failare  to  prove  it,  a  verdict  cannot  be 
taken  for  grand  larceny,  though  the  value  stated 
is  snchas  to  raise  the  stealing  to  that  grade  with- 
out regard  to  the  place  of  taking.  Btoke,  C.  J., 
dissenting. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arbington,  Judge. 

Indictment  under  Code  Ala.  1886,  §  .3789, 
for  stealing  a  trunk  from  a  warehouse. 
The  taking  was  from  a  depot  platform 
near  the  door  of  the  baggage-room,  the 
roof  of  which  extended  over  it,  but  It  was 
not  inclosed,  and  it  was  used  as  a  com- 
mon passage-way  by  all  going  about  the 
depot. 

John  O.  Flnlay,  for  appellant.  W.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

McCi.BLLAN,  J.  A  warehouse  defined  to 
be  "  a  place  adapted  to  the  reception  and 
storage  of  goods  and  merchandise."  2 
Rap.  &  L.  Law  Diet.  1344;  2  Bonv.  Law 
Diet.  799.  A  cellar  used  merely  for  the  de- 
posit of  goods  intended  for  removal  and 
sale  is  a  "  warehouse  "  within  the  statute 
of  7  &  8  Geo.  IV.,  defining  burglary.  Reg. 
V.  Hill,  2  Moody  &  R.  468.  Theterm"  ware- 
house, "  as  employed  in  the  Kentucky  stat- 
utes against  larceny,  means  any  house, 
not  an  office  or  shop,  in  which  goods, 
wares,  and  merchandise  are  usually  de- 
posited for  safe-keeping,  or  for  sale,  and 
includes  a  granary  built  and  used  tor  keep- 
ing and  preserving  farming  utensils  and 
the  like.  Ray  v.  Com.,  12  Bush,  397.  This 
court  has  said  that  in  construing  the  word 
"  warehouse, "  as  used  in  the  penal  statute 
concerning  larceny,  from  it  and  otter  like 
structures,  the  legislature  must  be  held  to 
"have  had  in  contemplation,  when  mak- 
ing the  enactment,  such  warehouses  as 
they  and  oar  people  are  familiar  with 
throughout  the  state, "  which  would  in- 
clude "  a  coverefl  structure,  used  for  stor- 
ing cotton  bales,  one  side  and  end  of  which 
were  planked  up,  and  the  others  left  open, 
so  that  wagons  could  drive  under  to  load 
and  unload,  which,  together  with  two 
acres  of  land  connected  with  it,  was  in- 
closed by  a  plank  fence  nine  feet  high,  the 
gates  of  which  were  kept  locked."    Hagan 
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V.  State,  62  Ala.  878.  To  these  several  de- 
finitions we  may  add,  farther,  that  to  oar 
mtnds  the  term  necessarily  involves  the 
idea  of  an  inclosure  of  some  sort;  some 
kind  ot  structural  barrier  to  the  ingress  of 
the  public,  designed  to  afford  protection 
to  the  goods  deposited  therein,  and  to 
contribute  to  their  safe-keeping.  The 
open,  uninclosed,  though  covered,  place 
disclosed  in  the  tacts  of  this  case,  to  which 
the  public  had  unobstructed  access,  and 
which  was  "  used  as  a  common  passage- 
way to  all  persons  going  aboat  the  de- 
pot, "where,  indeed,  all  persons  had  aright 
and  were  expected  to  go  in  leaving  or  ap- 

groaching  railway  trains,  was  not  aware- 
ouse  within  any  of  these  definitions,  or 
within  the  letter  or  spirit  of  the  statute 
under  which  the  indictment  was  drawn. 

The  charge  of  larceny  from  a  warehouse 
could  not  be  supported  by  proof  ot  larceny 
from  this  place.  There  was  a  fatal  vari- 
ance between  the  allegation  and  the  evi- 
dence, and  the  defendant's  motion  to  ex- 
clude the  evidence  should  have  been  sus- 
tained. Henry  v.  State,  80  Ala.  679.  The 
judgment  cannot  be  helped  by  reference  to 
the  fact  that  the  indictment  sufficiently 
.  presents  the  charge  of  grand  larceny  with- 
out theaverment  as  to  thewarehouse.  In 
that  aspect  the  latter  averment  becomes 
a  matter  ot  unnecessary  particularity  in 
the  description  of  the  offense;  but  not  be- 
ing laid  in  such  a  way,  as  uDderaWcfe/Zcer, 
as  to  show  that  it  is  not  Intended  as  an 
affirmative  averment,  it  must  be  proved 
as  laid,  though  the  indictment  would  have 
been  good  without  it.  The  Judgment  of 
the  city  court  is  reversed,  and  the  cause 
remanded. 

Sto.n'k,  C.  J.,  {dlseeotiDg.)  I  cannot 
agree  that  there  is  such  a  variance  be- 
tween the  offense  charged  and  that  which 
the  testimony  tends  to  prove  as  to  pre- 
clude aeon  viction  of  larceny  on  the  present 
indictment.  I  think  the  less  grave  offense, 
larceny,  is  necessarily  included  in  that  pre- 
ferred by  the  Jury,— larceny  from  a  ware- 
house. Code  1886,  §  4390;  Henry  v.  State, 
38  Ala.  889;  Hudson  v.  State,  34  Ala.  263; 
Allen  V.  State,  68  Ala.  98. 


(90  Ala.  468)  

West  et  a/,  v.  "West. 
(,Su/preme  Court  of  Alabama.    May  21,  1890.) 
Partition — Quabdun — Pleading. 
1.  In  a  bill  tor  partition  by  the  guardian  of  a 
Innatio,  he  mnst  sue,  not  in  his  own  name  de- 
scribing himself  as  guardian,  but  in  that  of  liis 
ward. 

3.  One  of  the  heirs  of  an  entire  tract;  of  which 
a  part  has  been  assigned  to  the  widow  as  dower, 
may  compel  partition  of  the  residue. 

3.  A  Dill  for  partition  filed  by  the  guardian 
of  a  lunatic  is  not  repugnant  in  seeldng  an  ac- 
count of  the  rents  and  praQts,  and  also  a  sale  of 
ills  ward's  interest. 

4.  A  bill  filed  by  the  guardian  of  a  lunatic 
heir  to  am  entire  tract,  ptot  of  which  lias  be^ 
assigned  to  the  widow  as  dower,  praying  a  parti- 
tion of  the  residue  and  a  sale  of  his  ward's  undi- 
vided interest  in  the  reversion,  is  multifarioas. 

Appeal  from  chancery  court,  Marshall 
county;  S.  K.  McSpaddrn,  Judge. 

The  facts  are  suiSciently  stated  in  the 
opinion.  Code  Ala.  1886,  §  2682,  referred  to 
therein,  is  a  section  of  part  3,  tit.  1,  enti- 


tled "Proceedings  In  Civil  Cases  In  Courts 
of  Common  Law, "  while  section  3417comee 
under  title  4,  "  Proceedings  in  Chancery. " 
Lask  &  Bell,  for  appellants.  Browa  A 
Holliday,  for  appellee. 

Clopton,  J.  The  bill  Is  filed  by  appellee, 
as  the  guardian  of  William  F.  Johnson. 
against  whom  an  inquisition  of  lunacy 
was  taken  In  the  probate  court  of  Yell 
county.  Ark.,  and  seeks  a  partition  of  the 
lands  owned  by  his  ward  and  the  defend- 
ants as  tenants  in  common.  The  first 
ground  of  demurrer  is  that  the  lunatic  Is 
not  made  a  party.  The  general  rule  in  a 
court  of  equity  is  that  all  persons  having 
a  material  Interest  In  the  subject-matter 
of  a  suit  must  be  made  parties,  in  order 
that  complete  Justice  may  be  done,  and 
that  they  may  be  concluded  by  the  decree. 
This  rule  applies  to  infants  and  lunatics. 
The  settled  practice  in  England  in  bring- 
ing suits  in  the  chancery  court  for  the  ben- 
efit of  lunatics  is  to  file  the  bill  in  the  name 
of  the  lunatic  by  his  committee,  or  to  Join 
the  lunatic  and  committee  as  complain- 
ants, unless  the  object  of  the  suit  is  to 
avoid  ajx  act  done  by  the  lunatic  during 
his  lunacy,  in  which  case  he  may  be  Joined 
or  omitted.  WiUls,  Ek].  Pi.  6;  Coop.  Eq. 
PI.  81.  The  rule  is  thus  stated  in  Story, 
£q.  PI.  §  65:  "In  some  of  the  states  ot 
America,  the  courts  of  equity  are  intrust- 
ed with  the  like  authority  [as  in  England] 
to  appoint  committees  for  idiots  anu  lu- 
natics, and  in  such  case  the  Idiots  and 
lunatics  sue  by  their  committees.  In  other 
states.  Idiots  and  lunatics  are  by  law 
placed  under  guardians  appointed  by  oth- 
er courts,  and  ordinarily  by  the  courts  ot 
probate  of  the  state.  In  such  cases,  the 
idiots  and  lunatics  sue  and  defend  suits  by 
their  proper  guardians,  unless  some  other 
is  specially  appointed  for  that  purpose." 
In  Gorbam  v.  Oorham.  8  Barb.  Ch.  24,  the 
question  of  the  necessity  of  making  a  luna- 
tic a  party  was  fully  discussed,  and  the 
foregoing  rules  sustained.  Afterrevlewing 
the  elementary  writers  and  authorities, 
the  chancellor  observes :  "  W  hen  it  is  said 
by  these  writers  that  idiots  and  lunatics 
must  sue  by  their  committees,  it  is  not 
meant  that  the  suit  is  to  be  brought  by 
the  committee  in  his  own  name,  merely 
describing  himself  as  the  committee  of  the 
lunatic,  as  has  been  erroneously  supposed 
by  the  court  of  one  of  our  sister  states. 
But  they  mean  that  the  suit  should  be 
brought  in  the  name  of  the  lunatic,  stat- 
ing that  he  sues  by  the  committee  of  his 
estate,  naming  them,  as  in  the  case  of  cm 
infaut  suing  by  his  next  friend,  or  that  the 
suit  should  be  prosecuted  in  the  names  of 
the  lunatic  and  ot  his  committee."  The 
necessity  of  making  the  lunatic  a  part^ 
rests  on  the  principle  that  a  decree  in  fa- 
vor of  hie  guardian,  merely  describing  him- 
self as  such,  would  not  be  a  decree  In  favor 
of  the  lunatic;  and,  it  the  suit  proved  an- 
snccesslul,  would  not  protect  the  defend- 
ant from  subsequent  litigation  by  the  lu- 
natic, should  he  be  restored  to  sonndneea 
of  mind,  and  to  possession  and  control  ot 
his  property.  In  the  present  bill,  com 
plainant  describes  himself  as  guardian  ot 
the  lunatic,  and  brings  the  bill  tor  his 
ward,  naming  him.    This,  as  it  appears 


Digitized  by 


Google 


Ala.) 


PBEWITT  t.  ASHPORD. 


831 


from  the  above  authorities,  is  insnflScient 
to  make  the  lunatic  a  party,  so  that  final 
decree  of  partition  shall  conclude  him. 

But  it  iB  contended  that  this  mode  of 
bringing  the  suit  is  authorized  by  section 
2582  of  the  Code,  which  provides  that,  "In 
all  Belts  in  which  the  ward  has  an  inter- 
est, and  the  recovery  Inures  to  bis  or  her 
benefit,  a  guardian  may  sue  In  his  own 
name  for  the  use  of  the  ward. "  This  stat- 
utory provision  does  not  apply  to  suits  In 
chancery.  In  Blackman  v.  Davis,  42  Ala. 
184,  the  guardian  of  minor  children  filed, 
In  his  own  name,  an  application  for  tbo 
removal  of  an  administrator.  The  peti- 
tion was  demurred  to  on  the  ground  that 
the  guardian  was  not  authorized  to  file  it 
in  his  own  name.  After  stating  that  the 
petition  did  not  conform  to  the  require- 
ments or  section  2036  of  Code  1862,  which 
corresponds  to  section  2582  of  the  present 
Code,  the  court  nays:  "We  think,  howev- 
er, that  the  proper  mode  of  proceeding  for 
Infants  in  this  easels  in  the  name  of  the 
Infants  by  the  guardian  or  next  friend,  by 
analog:y  to  the  rules  of  chancery  practice, 
and  that  section  2086  does  not  apply;" 
thus  recognizing  that  the  practice  In  chan- 
cery in  as  above  stated.  That  section  2582 
does  not  apply  further  appears  from  the 
fact  that  specific  statutory  provision  is 
made  as  to  the  manner  in  which  persons 
of  unsound  mind  may  sue  In  chancery. 
Section  8417  provides:  "Persons  of  un- 
sound mind  may  sue  by  next  friend,  and 
guardians  may  be  substituted ;  and,  upon 
restoration  to  sanity,  the  suit  may  pro- 
ceed In  their  own  names. "  In  no  otlier  re- 
spect is  the  practico  In  chancery  moilifled 
or  changed  by  statutes.  This  ground  of 
demurrer  should  have  been  sustained,  and 
the  complainant  allowed  to  amend  bis 
bUl. 

There  are  several  causes  of  demurrer, 
which  may  be  comprehended  in  one  gener- 
al assignment,  namely, that  the  lands  con- 
stitute an  entire  tract,  in  a  part  of  which 
the  co-tenants  have  only  an  estate  in  re- 
version, not  subject  to  partition.  The  de- 
murrer as  to  these  causes  is  based  on  the 
following  facts:  The  parties  derive  title 
to  all  the  land  by  descent  from  their  Im- 
mediate ancestor.  At  the  time  of  his  death 
they  constituted  an  entire  tract,  and  since 
then  a  distinct  portion  has  been  carved 
out  and  assigned  to  blswidowas  herdow- 
er,  she  still  living.  The  parties  having  an 
estate  In  reversion  in  the  part  of  the  lands 
assigned  for  dower,  so  that  partition 
thereof  cannot  be  decreed,  defendant  in- 
sists that  complainant  Is  not  entitled  to 
partition  of  the  remaining  lands.  The 
role  Invoked  is  that  partition  will  not  be 
awarded  by  fragments  or  parcels,  but  must 
be  made  of  the  entire  estate.  The  general 
rule  thatasDit  for  partition  of  a  parcel  will 
not  be  entertained,  where  the  estate  In 
common  consists  of  an  entire  tract,  to 
which  there  is  a  right  to  Immediate  parti- 
tion, has  no  application  when  there  is  a 
present  title  and  right  of  possession  to  a 
portion,  and  a  reversionary  Interest  in 
another  and  distinct  part.  In  such  case, 
though  the  entire  estate  may  be  derived 
from  the  same  source  at  the  same  time, 
the  titles  to  the  respective  parts  are  dis- 
tinct ;  and  as  Is  said  in  Wilkinson  v.  Stuart, 


74  Ala.  198:  "For  all  legal  purposes,  and 
in  legal  effect,  the  parties  stand  in  a  rela- 
tion they  would  occupy  If  the  several  ti- 
tles had  been  derived  l)y  several  Instru- 
ments, to  distinct,  different  tracts  or  par- 
cels of  land.  In  such  case,  the  rale  invoked 
could  not  be  applied,  and  It  is  not  now 
capable  of  application,  constraining  un- 
willing tenants  into  the  continuance  of  a 
relation  they  are  anxious  to  dissolve, 
and  which  may  be  dissolved  as  to  all  the 
lands  they  hold  by  present  title,  attended 
with  a  right  of  present  possession." 

The  bill  is  not  repugnant  In  seeking  to 
have  an  account  of  the  rents  and  profits, 
and  also  a  sale  of  complainant's  ward's 
portion.  It  may  be  that  the  coart,  on 
proper  allegations  and  proof,  would  or- 
der a  sale  after  partition  has  been  made, 
rather  than  subject  the  guardian  to  an- 
other proceeding,  «dtber  in  the  chancery  or 
some  other  court.  Though  the  demurrer 
does  not  specially  go  to  that  portion  of 
the  bill,  which  seeks  an  account  of  the 
rents  and  profits,  as  counsel  have  argued 
the  question  we  will  merely  state  the  gen- 
eral rule,  which  is,  a  tenant,  using  and  oc- 
cupying the  lands  held  In  common,  is  not 
liable  to  account  to  his  co-tenant  on  parti- 
tion for  the  rents  and  profits,  unless  there 
is  an  agreement  to  pay,  or  his  entry  and 
possession  are  hostile  and  exclusive.  New- 
bold  V.  Smart, 67  Ala.  826;  Gayle  v.  Johns- 
ton, 80  Ala.  395;  Wilkinson  v.  Stuart,  su- 
pra. 

Though  the  complainant  does  not  seek 
partition  of  that  part  of  the  lands  in 
which  the  parties  have  an  estate  In  rever- 
sion, the  bill  prays  that  his  ward's  undi- 
vided interest  therein  may  bo  sold.  This 
constitutes  a  Joinder  of  two  distinct  sub- 
ject-matters, which  have  no  connection 
with  each  other,  and  In  one  of  which  the 
defendants  have  no  interests,  and  renders 
the  bill  mnltlfarlous. 

Reversed  and  remanded. 


(90  Ala.  294> 

Prkwitt  v.  Ashford. 

(Supreme  Court  of  Alai>ama.    May  21, 1890.) 

EqniTT — DxcBKs — Conyetakcb  or  Lbgai.  Titlk— 

ESCBOW. 

1.  A  decree  of  »  court  of  ohanoery  which  es- 
tablishes that  lands  have  been  pvirchased  by  a 
husband  with  his  wife's  sei>arate  estate,  will  not 
divest  the  husband  and  his  grantees  of  the  legal 
title  to  the  land,  and  vest  it  in  the  wife,  though 
it  in  express  terns  purports  to  do  so,  as  the  stat- 
utes of  Alabama  do  not  give  chancery  courts  au- 
tiiorlty  to  tnmsfer  title  firam  one  party  litigant  to 
another  by  mere  decr«e,  except  on  a  party's  fail- 
ure to  comply  with  directions  therein  fixing  a 
specified  time  by  which  the  conveyonoe  shall  be 
made. 

3.  Where  the  equitable  owner  of  land  executes 
a  quitclaim  deed  to  be  held  in  escrow,  and  deliv- 
ered to  the  grantee  on  the  affirmance  by  the  su- 
preme court  of  a  Judgment  rendered  In  bis  favor 
in  a  litigation  involving  the  land,  the  afflnuanoe 
of  the  Judgment,  and  the  delivery  of  the  deed  to 
the  grantee,  will  carry  with  it  the  legal  title  ac- 
quired by  the  equitable  owner  while  the  litiga- 
tion was  pending  in  the  supreme  court. 

Appeal  from  circuit  court,  Lawrence 
county;  H.  C.  Spbakb,  Judge. 

J.  B.  Moore  and  W.  P.  Cbltwood,tor  ap- 
pellant.   D.  D.  Shelby,  for  appellee. 
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SoMEKVir.LE.  J.  The  action  la  one  of 
statutory  ejectment.  The  court,  on  the 
trial  below,  gave  the  general  affirmative 
charge  to  And  for  the  defendant ;  and  the 
verdict  of  the  jury  was,  accordingly,  bo 
rendered.  The  evidence  In  behalf  of  the 
plaintiff,  Prewltt,  who  1b  the  appellant 
here,  made  out  a  prima  fiiete  case  of  title 
In  him,  such  as  would  authorize  a  recovery 
uclesB  his  case  was  overthrown  by  the 
countervailing  evidence  of  the  defendant, 
Mrs.  Ashford.  It  was  as  follows:  (1)  A 
warranty  deed  from  Richard  Prewltt  to 
Josephine  Prewltt,  dated  April  27,  1866; 
(2)  a  deed  from  Josephine  Prewltt  to  the 
plaintiff,  W.  V,  Prewitt,  dated  February 
6,1883;  (3)  the  fact  of  uninterrupted  pos- 
seeslon  under  these  deeds  from  April,  1866, 
to  March  3,  1888,  which  was  within  a  few 
weeks  of  the  time  the  present  suit  was 
brought;  (4)  a  qnlcclaim  deed  from  Caro- 
line Ashford  to  Richard  Prewitt.  the  orig- 
inal owner,  dated  November  23, 1875.  This 
deed  waa  delivered  as  on  escrow  to  J.  B. 
Moore,  to  be  by  him  delivered  to  the  gran- 
tee In  the  event  of  the  affirmance  by  the 
supreme  court  of  the  decree  rendered  la 
the  case  of  LUes  y.  Prewltt,  involving  liti- 
gation concerning  the  lands  in  controver- 
sy. TblB  event  happened  October  11, 18S1. 
Richard  Prewltt  died  November  23, 1882, 
and  the  deed  waa  delivered  to  his  heirs  in 
the  year  1887. 

It  is  not  denied  that  this  makes  a  prima 
facie  case  for  the  plaintiff.  It  Is  sought, 
however,  to  destroy  the  force  of  this  chain 
of  title  by  showing  that  on  March  12, 1877, 
while  the  escrow  deed  of  Mrs.  Ashford 
was  In  the  hands  of  Moore,  awaiting  de- 
livery, and  before  the  affirmance  of  the 
judgment  In  LUes  v.  Prewitt,  in  October, 
1881,  the  event  on  which  It  was  to  be  de- 
livered, the  legal  title  to  the  land  was 
transferred  from  Richard  Prewltt  and  his 
wife,  Josephine  Prewltt,  to  Mrs.  Ashford, 
the  defendant,  by  decree  of  the  chancery 
court  of  Lawrence  county.  To  show  this, 
a  decree  of  that  court  is  introduced  In  evi- 
dence, rendered  March  12,  1877,  and  af- 
firmed on  appeal  to  this  court  in  the  year 
1879,  which  purports  to  accomplish  this 
result.  On  a  bill  filed  by  Mrs.  Ashford 
against  said  Richard  Prewltt  and  wife, 
and  others,  claiming  an  equity  in  said 
lands  by  reason  of  the  alle8:ed  fact  that 
her  husband,  Thomas  H.  Ashford,  had 
bought  and  paid  for  them  with  money  be- 
longing to  the  coniplainant'H  statutory 
separate  estate,  this  equity  was  estab- 
lished, and  a  decree  rendered  declaring 
that  "the  legal  and  equitable  title  In  and 
to"  said  landd  "be,  and  the  same  are  here- 
by, divested  out  of  the  defendants  in  said 
cause,  and  are  vested  absolutely  in  said 
complainant,  Mrs.  Ashford. "  It  is  further 
contended  by  the  defendant  that  this  title 
thus  acquired  by  Mrs.  Ashford  in  March, 
1877.  did  not  pass  to  Richard  Prewitt  or 
bis  heirs  under  the  escrow  deed  in  Novem- 
ber, 1875,  and  delivered  in  1887.  The  con- 
tention la  that  this  decree  was  res  adjudi- 
cata  as  to  the  title  in  question,  because 
the  escrow  deed  was  a  part  of  a  com- 
promise between  the  partleslitigant  made 
pendente  lite,  and  that  itshould  have  been 
brought  to  the  attention  of  the  chancery 
court  by  a  supplementary  answer,  in  ac- 


cordance with  the  general  rule  declared 
in  May  V.  Coleman,  84  Ala.  325,4  South. 
Rep.  144,  as  applicable  where  a  pending 
suit  is  compromised. 

It  is  manifest,  then,  in  view  of  this  state 
of  facts,  that  the  plaintiff's  title  must  pre- 
vail In  either  of  two  cases :  (1)  If  the  de- 
cree of  March,  1877,  did  not  In  fact  operate 
to  divest  the  legal  title  out  of  Richard 
Prewltt,  and  propria  viffore  transfer  it  to 
Mrs.  AEihford ;  or  (2)  If  It  did  so  divest  and 
transfer  It,  and  nevertheless  the  escrow 
deed  from  her  to  Richard  Prewltt  operat- 
ed on  delivery  to  relate  back  so  as  to  vest 
such  title  in  him.  and  this  title  passed,  un- 
der bis  warranty  deed  of  April,  1866,  eo 
instanti,  to  Mrs.  Prewitt,  and  thence,  by 
berdeed  of  February,  1883,  to  the  plaintiff. 
The  plaintiff  insists  on  each  of  these  con- 
tentions; and  we  repeat  that,  if  either  of 
them  be  correct,  he  was  entitled  to  a  ver- 
dict on  the  evidence  contained  in  the  rec- 
ord. 

As  to  the  first  proposition.  The  chan- 
cery decree  of  March,  1877,  did  not.  In  our 
opinion,  operate  to  vest  the  legal  title  of 
the  lands  in  Mrs.  Ashford,  although  it  im- 
ports, in  express  terms,  to  do  so.  The 
reason  is  that  a  chancery  court,  apart 
from  the  power  conferred  by  statute,  pos- 
sesses no  jurisdictional  authority  to  di- 
vest, by  mere  decree,  a  title  out  of  one 
party  litigant,  and  vest  It  in  another.  A 
decree  was  notitself  a  legal  title,  and  ever 
operated  propria  vigore  to  vest  or  divest 
title,  according  to  the  original  principles 
of  equity  jurisprudence.  It  operated  only 
la  personam,  on  the  parties,  and  never 
in  rem, on  the  subject-matter  in  controver- 
sy. This  rule  is  well  settled.  1  Pom.  Eq. 
Jur.  §§  135,170,428:  3  Pom.  Eq.  Jur.  § 
1317.  The  statute  recognizes  only  two 
modes  in  which  a  decree  may  divest  title 
out  of  one  party,  and  vest  it  in  another. 
In  cases  of  conveyance,  release,  or  acquit- 
tance: (1)  Where  the  chancellor  decrees 
that  the  party  shall  convey,  release,  or 
acquit  by  a  time  specified  In  his  decree, 
and  be  fails  to  do  so.  In  this  event, "such 
decree  operates  in  all  respects  as  fully  as 
If  the  conveyance,  release,  or  acquit- 
tance was  made. "  (2)  Where  such  decree 
has  been  made,  ordering  a  conveyance, 
etc., and  there  is  a  default  in  Its  execution, 
the  chancellor  may  then  decree  that  the 
same  shall  "be  executed  by  the  register  or 
a  commissioner  In  the  name  of  the  party," 
and,  "  when  so  executed, "  It  is  declared  to 
be  "as  valid  in  all  respects  as  if  executed 
by  the  party."  Code,  1886,  §  3595.  The 
chancellor  did  not  pursue  either  of  these 
statutory  powers  In  the  decree  of  March 
12, 1877,  under  consideration.  Having  no 
jurisdiction  to  divest  or  transfer  title  ex- 
cept under  the  authority  conferred  by  the 
statute,  and  having  failed  to  pursue  that 
authority,  it  follows  that  his  decree  was 
Inoperative  for  this  purpose.  Mrs.  Ash- 
ford never  acquired  more  than  an  equity 
under  the  decree,  and  that  equity  can 
avail  nothing  as  a  defense  to  this  suit, 
which  involves  only  the  legal  title. 

As  to  the  second  proposition.  Even  It  we 
should  bold  that,  contrary  to  the  above 
view,  Mrs.  Ashford  did  acquire  the  legal  ti- 
tle to  the  land  by  virtueof  the  chancellor's 
decree,  we  are  further  of  opinion  that  ^e 
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parted  with  thle  title  by  virtue  of  the  de- 
livery ol  the  escrow  deed  ot  November  23, 
1875.  executed  to  Ricliard  Prewitt,  and  de- 
posited with  J.  B.  Moore,  to  be  by  him 
dellrered  to  the  grantee  on  the  afflrmance 
by  this  court  ol  the  decree  in  LUes  v.  Prew- 
itt. That  contingency  did  happen,  as 
we  have  stated,  In  October.  1881;  and  the 
deed  was  afterwards  delivered  to  the 
grantee's  heii's.  The  established  rule  in 
reference  to  an  escrow  of  this  nature  Is 
that  when  the  condition  upon  which  It  Is 
to  be  delivered  Is  performed  or  happens,  if 
necessary  to  protect  the  intervening  rights 
ol  the  grantee,  the  instrument  will  be  held 
to  relate  back,  and  take  effect  nunc  pro 
tunc  from  Its  first  delivery  as  an  escrow. 
Shirley  v.  Ayres,  46  Amer.  Dec.  6i6;  Fos- 
ter V.  Mansfield,  37  Amer.  Dec.  154;  Hatch 
V.  Hatch, 6  Amer. Dec. 67;  Tied. Real  Prop. 
§  815.  This  principle  especially  applies 
where  either  of  the  parties  to  the  deed  dies 
before  the  condition  is  performed,  or  be- 
fore final  delivery,  and  the  condition  is 
afterwards  performed,  or  the  delivery  con- 
summated. Buggies  V.  Lawson,  7  Amer. 
Dec.  375;  Shep.  Touch.  59;  Foster  v.  Mans- 
field, 37  Amer.  Dec.  154.  Aud,  moreover, 
where  the  grantee  dies  after  the  first  de- 
livery, and  before  the  final  one,  the  trustee 
holding  it  may  deliver  It  to  the  grantee's 
heirs;  and  It  will  be  held,  oi-dinarlly,  to 
have  taken  effect  in  the  ancestor,  so  as  to 
transmute  title  through  him  to  the  heirs 
by  Inheritance,  where  nothing  Intervenes 
to  prevent.  Stone  v.  Duvall,  77  111.  476; 
Jones  V.  Jones,  16  Amer.  Dec.  40,  41,  note. 
The  heirs  here  acquired  no  title,  because 
It  was  cut  off  by  the  warranty  deed  of 
Richard  Prewitt  to  Josephine  Prewitt, 
and  passed  from  the  latter  by  her  deed  to 
the  plaintiff,  although  it  was  a  qnitclaim. 
The  legal  effect  of  a  deed  with  covenants 
ot  warranty  is  to  pass  eo  instanti  any 
tltlesubsequently  acquired  by  the  gran  tor ; 
and,  where  there  is  no  intervening  equity. 
It  may  relate  back  to  the  time  when  the 
conveyance  was  executed.  Parker  v, 
Marks.  82  Ala.  548,  3  South.  Rep.  6;  Bone 
V.  Lansden,  85  Ala.  562,  6  South.  Rep.  611; 
Chapman  v.  Abrahams,  61  Ala.  108.  And, 
while  a  quitclaim  will  not  estop  the  maker 
from  afterwards  acquiring  and  holding 
an  adverse  Interest  in  the  land  conveyed, 
yet  such  a  deed  will  convey  such  of  the 
covenants  of  the  former  grantor  as  run 
with  the  land ;  and  the  grantee  in  a  quit- 
claim deed  will  be  entitled  to  such  further 
title  or  estate  as  may  ensue  at  anytime 
to  the  grantee  of  such  former  grantor  by 
virtue  of  such  covenants.  Johnson  v. 
Williams,  14  Pac:  Bep.  537. 

This  effect  of  the  final  delivery  of  the  es- 
crow deed  was  not,  in  onr  opinion,  Inter- 
rupted by  the  decree  of  March  12,  1877. 
Nor  did  that  decree  preclude  Richard  Prew- 
itt from  claiming  the  benefit  of  the  title 
acquired  under  this  deed.  This  title  was 
not  Involved  in  the  issue  of  that  or  any 
other  suit  between  the  parties  or  their 
privies  prior  to  the  present  one.  Its  very 
existence  was  dependent  on  an  extrinsic 
event,  which  might  never  have  happened, 
and  In  fact  did  not  happen  before  the  suit 
'In  which  that  decree  was  rendered  was 
finally  concluded,  viz.,  the  affirmance  of  a 
decree  by  this  court  In  another  case, 
v.7so.no.29— 58 


which  did  not  occur  until  October,  1881. 
The  case  does  not  fall  within  the  principle 
declared  in  May  v.  Coleman,  84  Ala.  325, 
4  South.  Rep.  144,  which  was  the  com- 
promise of  a  right  existing  at  the  time, — 
not,  like  the  one  here  under  consideration, 
a  compromise  where  no  right  at  all  might 
ever  accrue:. and,  if  it  did.  even  then  In 
no  event  except  upon  a  contingency  hav- 
ing no  connection  whatever  with  the  pend- 
ing suit.  The  proceedings  in  the  ease  of 
Heflln  V.  Ashford,  85  Ala.  125,  3  South. 
Rep.  760,  which  appear  In  this  record, 
clearly  Involved  no  issues  which  affect  this 
case,  under  the  principles  above  declared. 

It  follows  from  what  we  have  said  that 
the  court  erred  In  the  charge  given,  and 
in  admitting  In  evidence  the  proceedings 
of  the  chancery  suits  to  which  objection 
was  taken  by  appellant.  The  plaintiff, 
on  the  facts  proved,  would  have  been  en- 
titled to  the  general  affirmative  charge  in 
his  favor. 

Beversed  and  remanded. 


(89  Ala.  174) 


In  re  Oibson. 


(Su/preme  Court  of  Alabama.    May  26,  1890.) 

TTAWmH  COBPCS — JUBIBDICTION. 

1.  Code  Ala.  i  4301,  gives  the  county  courts 
Jurisdiction  of  misdemeanors,  audits  judgmentof 
conviction  for  a  misdemeanor  is  valid  though  the 
court  may  have  conceived  that  it  was  acting 
under  an  unconstltntlonal  statute,  (Aot  Feb.  20, 
1889.) 

2.  When  defendant,  in  a  misdemeanor  case, 
demands  a  trial  by  jury,  the  case  must  be  trans- 
ferred to  the  circuit  courL  under  Code  Ala.  t 
4219,  and  a  Judgment  rendered  by  the  county 
covurt  is  void. 

3.  Where,  on  application  for  a  writ  of  liabeaa 
corpus,  it  appears  that  petitioner  is  held  under 
a  valid  judgment,  and  also  under  an  invalid  one, 
the  writ  will  not  be  granted. 

On  application  for  habeas  corpus. 

Code  Ala.  §  4201.  gives  the  county  courts 
concurrent  jurisdiction  with  the  circuit 
courts  of  all  misdemeanors  committed  in 
their  respective  counties.  Section  4219 
provides  that  if  defendant  demands  a 
trial  by  Jury  he  shall  give  bond  tor  his  ap- 
pearance at  the  next  term  ot  the  circnit 
court. 

Shorter  dt  Dent,  for  petitioner. 

McClbllan,  J.  The  petition  presented 
to  the  judge  ot  the  city  court  ot  Birming- 
ham disclosed  that  the  applicant,  at  the 
October  term,  1889,  ot  the  county  court 
ot  Barbour  county,  sitting  at  Eufaula, 
pleaded  guilty  of  the  offense  of  carrying  a 
concealed  weapon,  charged  against  him 
by  complaint  or  information,  and  not  by 
indictment,  and  that  he  was  thereupon 
adjudged  guilty,  and  the  sentence  passed 
on  blm  under  which  he  is  now  held.  The 
county  court  ot  Barbour,  without  refer- 
ence to  the  act  of  February  20,  1889,  which 
was  lield  unconstitutional  and  void  In  the 
case  of  Collins  v.  State,  88  Ala.  212,  ante, 
260,  had  jurisdiction  to  hear  and  determine 
the  case  made  by  the  complaint  and  de- 
fendant's plea,  and  to  render  judgment 
thereon.  This  power  is  vested  in  that 
court  by  the  general  law  (Code,  §  4197  et 
seq.)  applicable  to  Barbour  county,  and 
bj-  special  enactment  Its  exercise  at  the 
time  and  place  shown  In  the  record  Is  au- 
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thorized  Acts  1886-87,  p.  765.  The  coart 
thus  having  the  power  to  render  the  ]adg- 
ment  which  it  did  render,  it  Ib  immaterial 
that  the  Judge  shonld  have  conceived  he 
was  acting  under  the  unconstitutional 
statute,  BO  long  as  no  step  upon  which  the 
judgment  rests  talcen  In  the  proceeding 
depends  for  its  valtdity  on  the  void  enact- 
ment. The  fact  that  a  person  was  acting 
as  clerk  of  the  court  who  was  without  au- 
thority to  act  could  not  avoid  an  other- 
wise valid  Judgment ;  nor  could  the  eztra- 
ufflclal  certificate  of  such  person  that  the 
proceeding  was  had  under  the  nugatory 
statute  exert  any  influence  on  Judicial  ac- 
tion clearly  within  the  competency  of  the 
court. 

The  other  Judgment  shown  by  the  peti- 
tion was,  and  is,  void,  for  the  reason  that 
the  court's  Jurisdiction  to  render  It  under 
the  facts  shown,  exists  alone  by  virtue  of 
thevoid  enactment,  and  hence,  in  legal  con- 
templation, does  not  exist  at  all.  When 
the  defendant  demanded  a  Jury  in  the  as- 
sault and  battery  case  the  Jurisdiction  of 
the  county  court  at  once  ceased,  and  the 
case  should  have  been  transferred  to  the 
circuit  court,  as  provided  by  section  4219 
of  the  Code.  But,  the  petition  dlscInBing 
that  petitioner  was  held  under  a  valid 
Judgment,  and  sentence  rendered  and  pro- 
nounced on  the  charge  of  carrying  a  con- 
cealed weapon,  the  Judge  of  the  city  court 
properly  denied  the  writ  prayed  for,  and 
a  like  denial  is  made  here. 

k90  Ala.  SU) 

Snodorass  v.  Caldwkll  et  al. 

(Supreme  Cov/rt  of  Alabama.    May  21,  1890.) 

EvxDERCB— Copt  op  Book— Acoouht— Admissioks 
— ^H&uts^T — BuBDm  OP  Pboop. 

1.  In  an  action  on  an  account,  a  copy  of  the 
last  page  from  the  book  of  original  entries,  con- 
taininK  the  footing  of  the  entire  accounts  to  the 
correcniess  of  which  the  debtor  did  not  object  on 
its  exhibition  to  him,  Is  admissible  in  evidence  as 
an  admission  by  liim,  though  it  is  incompetent  as 
an  orinnal  entry. 

2.  Where  the  only  issue  is  as  to  the  pay- 
ment of  in  account,  testimony  that  (he  cred- 
itors liad  executed  their  note  to  tjie  debtor  aft- 
er an  alleged  settlement  of  the  account  is  prop- 
erly ezcludod,  on  an  admission  by  the  debtor's 
counsel  that  t^e  note  was  not  in  any  way  connect- 
ed with  the  settlement. 

8.  Where,  in  reply  to  the  debtor's  claim  that 
the  account  had  l>een  partially  paid  by  a  delivery 
of  com  to  the  creditors,  one  of  them  testifies  that 
they  had  paid  for  the  corn  by  turning  over  some 
ot  their  notes  to  the  debtor,  testimony  by  the 
debtor  that  the  creditors  had  subsequently  col- 
lected these  notes,  "which  I  can  prove, "  is  prop- 
erly excluded  as  hearsay,  since  the  natural  im- 
part of  the  language  is  that  the  debtor  had  no  per- 
sonal knowledge  of  the  collection. 

i.  When  the  debtor,  in  his  testimony,  admits 
tbe  correctness  of  the  account,  but  says  that  he 
has  paid  it,  the  burden  is  on  him  to  prove  the 
payment 

Appeal  from  circuit  court,  Jackson 
county;  John  B.  Tally,  Judge. 

Action  on  a  bond  by  William  E.  Snod- 
gruBs  against  C.  B.  Caldwell  and  others, 
partners  as  Caldwell  Bros.  The  defend- 
ants pleaded  payment  and  set-off. 

The  defendants  requested  the  court  to 
give  the  following  charges  in  writing: 
"  (%)  A  merchant's  books  of  original  en- 
tries made  by  him  and  his  clerks  are  evi- 


dence for  him  In  a  court,  where  the  entrtet 
are  proven  by  the  merchants  and  clerks 
who  made  the  particular  entries,  and  that 
the  entries  were  made  correctly  at  the 
time  the  things  were  sold.  On  such  proof 
being  made,  the  books  are  evidence.  In 
this  case,  the  books  of  original  entries,  ac- 
cording to  the  evidence,  were  burned  up; 
and  hence  the  books  here  in  court,  being 
copies  of  the  books  destroyed,  are  not  ad- 
missible, except  the  entries  on  page  642, 
flaat  page;]  and  they  are  admitted  to  the 
ury  as  evidence  in  connection  with  the 
testimony  that  this  page  of  the  account 
thereon  was  shown  to  W.  £.  SnodKrass, 
and  he  made  no  objection  to  the  account 
against  [him]  on  this  page,  and  hence 
this  part  of  the  book  is  evidence.  (1)  The 
plea  of  set-oO  by  the  defendant  is  the 
claim  of  the  defendant,  and  Iscalled  a  cross- 
action.  It  is  as  though  tbepiaintitt  sued 
the  defendant  on  his  claim,  and  then  the 
defendant  had  sued  the  plaintilf  on  hia 
claim,  and  each  one  Is  required  to  reason- 
ably satisfy  the  Jury  from  the  evidence 
that  his  claim  is  correct  before  they  can 
allow  it.  (2)  Now.  then,  in  regard  to  the 
plaintiff's  claim,  when  he  offers  the  note  of 
the  defendants,  this  makes  out  his  claim, 
unless  defendant  can  satisfy  you  from  the 
evidence  that  he  has  paid  ttie  debt,  or  has 
some  other  good  defense  to  It.  But  in  this 
case  the  defendants  do  not  deny  the  note, 
but  claim  they  have  an  account  to  oHset 
against  it.  (3)  Now,  then,  having  ottered 
their  account  as  a  set-off,  it  is  on  them  to 
prove  to  your  satlsfa>;tion  that  their  ac- 
count Is  correct;  but,  if  the  plaintiff  ad- 
mits that  he  owed  them  an  account  of 
about  $1,700,  then  this  establishes  the  cor- 
rectness of  defendants'  account  for  about 
that  sum.  Now,  the  plaintiff  says  he  has 
paid  that  account,  and  tells  you  how  he 
paid  it.  If,  having  admitted  the  account, 
he  relies  on  payment,  then  the  burden  is 
on  him  to  reasonably  satisfy  the  Jury  that 
he  paid  it,  and  this  he  should  do  by  the 
greater  weight  of  evidence.  That  Is,  his 
evidence  that  he  has  paid  the  accoant 
should  be  of  greater  weight  than  defend- 
ants' evidence  that  he  has  not  paid  It.  If 
it  is  not  as  great  or  only  equal  to  the  de- 
fendants', then  he  has  failed  to  prove  the 
payment,  and  in  thatevent  thejnryshould 
allow  thedefendantstheirset-off,  and  take 
the  claim  of  <me  side  from  the  claim  of  the 
other,  and  render  their  verdict  for  the  bal- 
ance In  favor  of  the  one  in  whose  favor 
the  balance  is  found.  (4)  If  the  plaintiff, 
on  the  trial  of  this  cause,  admitted  that 
the  account  of  Snodgrass  &  Caldwell, 
which  is  offered  in  evidence,  was  correct 
to  the  amount  of  about  f  1,700,  but  claimed 
that  he  has  paid  the  account,  then  the  de- 
fendants' case  is  made  out  as  to  so  much 
of  said  account;  and  they  are  entitled  to 
have  it  allowed  them,  unless  the  plaintiff 
has  satisfled  the  Jury  by  the  preponderance 
of  the  evidence  that  he  has  paid  the  ac- 
count."  The  court  gave  each  of  these 
charges,  against  the  objection  and  excep- 
tion of  the  plaintiff.  There  was  Judgment 
for  the  defendants,  and  the  plaintiff  pros- 
ecutes this  appeal,  and  assigns  the  rulings 
of  the  court  on  the  evidence,  and  the  giv- 
ing of  the  charges  requested  by  the  defend- 
ants as  error. 
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R.  C.  Br/c&e// and  Bant  &  C/op too,  for 
appellant.  J.  E.Browa  and  Watts  &  Son, 
tor  appellees. 

Stone,  C.  J.  The  prenent  suit  by  Snod- 
KTasB  was  onaT)*ndur  note  under  seal, 
and  the  defendant  did  not  deny  the  execu- 
tion of  the  bond.  Ttaedefense  ^aa— First, 
payment;  and,  second,  aet-ott.  The  set- 
off clalDjed  was  an  account  for  a  larger 
sum  than  the  amount  of  the  bond  alleged 
to  be  due  from  Snodgraes  to  the  defend- 
ants. On  the  matter  of  the  set-off,  the  tes- 
timony was  greatly  in  conflict.  Snod- 
grass  had  control  of  several-  plantations, 
and  was  in  the  habit  of  advancing  to  his 
laborers  or  tenants.  The  proof  leaves  it 
In  doubt  whether  theplantations  were  cul- 
tivated by  hired  labor  or  by  tenants.  The 
advances  thus  made  by  him  consloted 
largely  in  merchandise  and  supplies,  pur- 
chased by  him  from  merchants  on  time. 
The  defendant's  testimony  tended  to  show 
that  a  considerable  sum  of  the  advances 
he  bad  made  were  purchased  by  him  from 
Caldwell  Bros,  on  a  credit,  and  that  ^hen 
they  executed  their  bond  t(j  him  he  owed 
them  about  f  1,700  on  account,  partly  past 
due,'  and  partly  running  to  maturity. 
Their  testimony  also  tended  to  show  that 
the  bond  sued  on  rested  on  an  independ- 
rait  consideration,  having  nothing  to  do 
with  the  account  for  merchandise  sold. 
Many  witnesses  testified  to  sales  of  differ- 
ent items  set  forth  in  the  account,  as  hav- 
ing been  made  within  tlieir  knowledge, 
but  this  species  of  proof  did  not  extend  to 
each  one  nt  the  various  items  which  went 
to  make  up  the  total  sum  claimed.  One 
of  the  defendants,  being  examined  as  a 
witness,  testified  that  the  books  of  orig- 
inal entries  had  been  burned  up,  but  that 
those  entries  had  been  copied  in  another 
book  by  the  book-keeper  of  the  firm,  and 
that  the  book-keeper  was  then  dead.  He 
testified  that  all  the  items  of  the  account 
were  so  copied,  and  that  on  the  last  page 
of  the  said  account  many  items  appeared, 
together  with  the  sum  or  footing  of  the 
entire  account,  showing  the  amount 
claimed  to  be  due  from  Snodgrass  on  the 
accoant.  This  witness  testified  that  be 
exhibited  to  Snodgrass  the  last  page  or 
sheet  of  said  account.  Including  the  foot- 
ing, and  that  said  Snodgrass  either  admit- 
ted its  correctness,  or  did  not  raise  any 
objection  to  it.  Said  last  sheet  or  page  of 
the  copy  account  was  then  put  in  evidence 
against  the  objection  of  plaintiff,  and  he 
excepted.  This  testimony,!!  believed,  was 
pertinent  and  legal  only  on  the  theory 
that  Snodgrass'  admission  of  the  correct- 
ness of  the  account,  or  his  failure  to  ob- 
ject to  it,  was  an  express  or  implied  ad- 
mission of  its  correctness.  1  Greenl.  Ev. 
5197 ;  1  Brick.  Dig.  p.  885,  §  439.  If  Caldwell 
testified  truly,  the  page  or  sheet  of  the  ac- 
count testified  to  have  been  shown  to 
Snodgrass  constituted  part  and  parcel  of 
the  latter's  admission,  expressly  made,  or 
Implied  from  silence,  and  the  admission 
was  meaningless  without  it.  It  was  prop- 
erly admitted.  Acklen  v.  Hickman,  63 
Ala.  49S;  Mims  v.  Sturdevant,  36  Ala.  636; 
1  Greenl.  Ev.  §§  436,  437. 

Plaintiff,  Snodgrass,  when  examined  as 
a  witness,  admitted  that  be  owed  Cald- 


well Bros,  about  f  1,700  by  account,— 
about  the  amount  claimed  by  them, — but 
said  be  had  paid  it,  and  he  owed  them 
nothing.  He  said  it  bad  been  taken  Into 
the  account  and  settled  when  the  bond 
was  executed  on  which  this  suit  was 
brought.  He  denied  that  the  sheet  or 
page  of  the  account  had  ever  been  shown 
to  him,  as  testified  to  by  Caldwell.  Ha 
was  asked  by  his  counsel  "whether  he 
took  any  other  note  or  notes  of  the  Cald- 
well Bros,  after  the  note  in  suit  was  exe- 
cuted. Defendant  objected  to  this  ques- 
tion. Plaintiff  here  stated  that  he  [did] 
not  remember  thatCaldwell Bros.'account 
was  In  with  the  Snodgrass  &  Caldwell  ac- 
count; and  his  counsel  stated  they  did 
not  expect  to  show  that  the  note  Inquired 
about  was  in  anyway  connected  with  the 
settlement  of  Caldwell  Bros.'  account. 
Thereupon  the  court  sustained  the  objec- 
tion, and  the  plaintlB  then  and  there  ex- 
cepted. "    We  have  quoted  literally. 

It  had  been  testified  during  the  trial, 
without  conflict,  that  Snodgrass  (not 
plaintiff)  and  Caldwell  had  been  partners 
in  merchandise,  and  that  Snodgrass  sold 
his  interest  to  another  Caldwell,  when  the 
firm  of  Caldwell  Bros,  was  formed,  and 
continued  the  business.  A  large  part  of 
the  account  claimed  as  set-off  had  been 
due  to  Snodgrass  &  Caldwell,  and,  when 
the  sale  and  change  of  partnership  took 
place,  this  claim  passed  over  to,  and  be- 
came the  property  of,  the  new  Arm  of  Cald- 
well Bros.  It  will  have  been  discovered 
thatthe  real  issue  in  this  case  was  whether 
or  not  the  plaintiff,  Snodgrass,  owed  the 
account  which  was  claimed  as  a  set-off. 
Upon  all  other  questions  the  litigants  were 
agreed ;  and  they  were  practically  agreed 
on  this,  except  as  to  the  disputed  assertion 
of  its  payment.  So  payment  rel  non  of 
that  account  was  the  real  and  only  issue 
of  fact  before  the  jury.  Prima,  lade,  any 
testimony  that  was  not  "In  any  way  con- 
nected with  the  settlement  of  the  Caldwell 
Bros.'  account"  would  seem  to  have  been 
irrelevant.  But  for  this  statement  we 
could  conceive  of  bearings  the  giving  of  a 
later  note  might  have  on  the  inquiry  of 
payment  of  the  account.  Stated  as  the 
question  is,  we  cannot  afilrm  that  the  cir- 
cuit court  erred  in  excluding  the  evidence. 
But  it  is  not  shown  the  answer  would 
have  elicited  any  information.  Roberts  v. 
State,  68  Ala.  616;  Tolbert  v.  State, 87  Ala. 
27,  6  South.  Rep.  284. 

Some  testimony  was  given  tending  to 
show  a  partial  payment  of  the  account 
claimed  as  a  set-off,  by  a  sale  of  com 
from  Snodgrass  to  Snodgrass  &  CaJd- 
well,  while  the  account  remained  their 
property.  In  reply  to  this,  there  was 
testimony  tending  to  show  that  the 
corn  was  paid  for  in  notes  turned  over 
by  Snodgrass  &  Caldwell  to  plaintiff.  On 
re-examlnation  In  reference  to  this  trans- 
action, the  plaintiff  stated:  "The  Cald- 
wells  collected  these  collaterals,  which  I . 
can  prove. "  This  answer,  on  objection  of 
defendants,  was  ruled  out  by  the  court. 
There  W6W  no  error  in  this.  The  natural 
import  of  the  language  was,  not  that  the 
witness  had  personal  knowledge  of  the 
collection,  but  that  he  could  make  proof 
of  It.    This  was  mere  hearsay,  and  prop- 
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erly  excluded.  It  tbe  wltnesB  bad  any  fter- 
Bonal  knowledKe  on  the  subject,  it  should 
have  been  called  out  by  further  interro- 
gation. 

We  do  not  understand  charge  "}i"  as 
appellant's  counsel  does.  Its  first  para- 
graph or  phrase  is  simply  a  statement  of 
the  rule  for  admitting  books  of  original 
entries  in  evidence.  That  clause  has  no 
direct  bearing  on  this  case,  for  no  books  of 
original  entry  were  offered  in  evidence.  In 
the  second  clause,  commencing  with  the 
words,  "In  this'  case,"  the  court,  as  a 

gredicate  for  the  Instruction  intended  to 
e  given,  stated  what  the  testimony  bear- 
ing on  the  subject  tended  to  prove.  "Ac- 
cording to  the  evidence, "  Is  the  language 
of  the  instruction,  and  there  was  no  con- 
flict in  the  testimony  that  the  books  of 
original  entry  bad  been  burned.  The 
court  rightly  instructed  the  J  017  that  the 
book  before  them,  being  only  a  copy,  was 
not,  as  a  book,  .admissible  in  evidence. 
We  suppose  this  was  in  reference  to 
some  contention  which  had  been  pressed 
in  the  trial.  The  real  point  of  the  instruc- 
tion was  that  the  Jury,  "In  connection 
with  the  evidence,"  .;ould  consider  the 
page  of  the  book,  and  only  that  page, 
which  (/'aid well  testified  had  been  shown 
to  Snodgrass.  In  this  the  court  commit- 
ted no  error,  as  we  have  shown  in  a  former 
part  of  this  opinion.  Charges  1  and  2  are 
BO  manifestly correctwe  will  not  comment 
on  them. 

The  objection  to  charges  3  and  4  is  con- 
fined to  that  portion  of  them  which  de- 
clares the  burden  of  proof  of  payment  nl 
the  account  relied  on  as  set-off.  Plaintiff 
in  his  testimony  admitted  that  he  had 
owed  an  account  for  about  the  amount 
claimed,  but  said  he  had  paid  It.  The  in- 
struction was  that,  the  plaintiff  having 
admitted  the  indebtedness,  the  burden 
was  on  him  to  prove  its  payment;  "and 
this  he  should  do  by  the  greater  weight 
of  evidence;  that  Is,  his  evidence  that  he 
has  paid  the  account  should  be  of  greater 
weight  than  the  defendant's  evidence  that 
he  has  not  paid  it. "  It  must  not  be  over- 
looked that  this  was  the  case  of  an  admis- 
sion made  by  the  plaintiff  while  giving  his 
testimony. 

It  is  certainly  the  rale  that,  when  admis- 
sions are  relied  on  as  evidence  against  the 
party  making  them,  they  cannot  be  gar- 
bled, and  only  such  portions  as  tbe  offerer 
chooses  put  in  evidence.  But  the  rule  does 
not  require  that  every  part  of  the  admis- 
sion shall  be  taken  as  equally  true.  Tbe 
rule  is  the  same  as  that  which  relates  to 
confessions,  and  It  is  for  the  trying  body 
to  determine  the  credibility  of  the  differ- 
ent parts.  1  Greenl.  Ev.  §  201 ;  8  Brick.  Dig. 
285,  §  547;  Blnford  v.  Dement,  72  Ala.  491 ; 
Zel  nicker  v.  Brlgham,  74  Ala.  698.  The 
rule  is  different  when  facts  are  admitted 
as  a  basis  of  trial. 

Tbe  general  rule  Is  that  tbe  burden  of 

Eroof  is  on  him  who  asserts,  and  not  on 
im  who  denies;  and  confession  and  avoid- 
ance is  not  an  exception  to  the  rule.  To 
test  this,  let  us  suppose  the  pleadings  had 
been  drawn  out  In  full.  The  plaintiff  de- 
clares on  his  bond,  made  by  defendants, 
and  payable  to  himself.  Defendants  con- 
fess and  avoid ;  that  is,  they  admit  the 


making  of  the  bond,  but  aver  that  plain- 
tiff owes  them  a  larger  sum,  which  they 
seek  to  Met  off.  Plaintiff  then  confesses 
and  avoids,  by  replying,  not  that  he  never 
owed  the  account  pleaded  as  set-off,  but 
that  he  had  paid  it.  This  leaves  the  ques- 
tion of  payment  of  the  account  the  only 
issue  in  the  cause,  and  on  that  issue  the 
burden  of  proof  is  on  him  who  asserts  pay- 
ment. Charges  3  and  4  are  free  from  error. 
Affirmed. 


(90  Ala.  2E2) 

PramzT  et  a/.  ▼.  Fostbb. 
(Supreme  Covat  of  Alabama.    May  21,  1890.) 

CONSTBUCnOlT  OF  WILL8. 

A  testator  directed  that,  in  tbe  event  of  the 
death  of  one  son  without  issue  living  at  his  death, 
then  his  portion  was  to  be  divided  equally  among 
the  children  of  another  son.  Held,  that  only 
those  children  who  were  liTin^r  at  the  time  of  the 
death  of  the  former  son  without  issue  took  under 
thewiU. 

Appeal  from  chancery  court,  Lawrence 
county ;  Thomas  Cobbs.  Chancellor. 

Ward  &  Betts,  for  appellants.  W.  P. 
Cbitwood  and  E.  H.  Foster,  tor  appellee. 

Ci.oPTON,  J .  The  sixth  clause  of  the  will 
of  Samuel  Watkins,  who  died  In  1885. 
reads  as  follows:  "In  the  event  of  my  son 
Edgar  dying  without  issue  living  at  his 
death,  I  desire  his  portion,  with  the  ac- 
cumulations, to  be  divided  equally  among 
the  children  of  Paul  J.  Watkins  and  my 
daughter  Elmira;  and,  in  the  event  of  my 
daughter  Elmlra  dying  without  issue  living 
at  her  death,  I  desire  the  estate  left  to  her 
andber  children,  together  with  tbe  accumu- 
lations, to  be  equally  divided  amongallmy 
grandchildren  and  great-grandchildren. 
But  great-grandchildren  whose  parents 
are  living,  and  able  to  take  under  this 
will,  not  included  In  this  bequest."  At 
the  time  of  the  testator's  death,  Paul  J. 
Watkins  had  five  children  living,  three  of 
whom  died  prior  to  the  death  of  Edgar 
Watkins,  who  died  in  1887  without  leaving 
issue  living.  The  bill,  which  is  filed  by  ap- 
pellee, one  of  the  children  of  Paul  J.  Wat- 
kins who  survived  Edgar  Watkins,  brings 
the  foregoing  clause  of  the  will  for  con- 
struction, and  seeks  to  have  ascertained 
and  determined  who  are  the  persons  en- 
titled to  share  in  the  distribution  of  his 
portion  of  the  estate,— whether  all  the 
children  living  at  the  time  of  the  death  of 
the  testator,  or  only  those  who  were  liv- 
ing at  the  time  of  Edgar's  death. 
.  Admitting  the  uncertainty  of  the  hap- 
pening of  the  event  upon  which  they  were 
to  romeint-o  possession  of  the  property,  aj)- 
pellants  contend  that  the  children  living 
at  the  death  of  testator  are  the  persons 
ascertained  by  the  will  to  take  when  tbe 
contingency  happened,  and  thus  became 
invested  with  a  present  right  of  a  fut- 
ure contingent  enjoyment, — a  possibility 
coupled  with  an  Interest  transmissible  by 
descent,— and  which  entitled  the  real  and 
personal  representatives  of  those  who  dieti 
during  the  continuance  of  Edgar's  life  to 
participate  in  the  distribution  when  the 
period  of  distribution  arrived.  Two  rules 
are  Invoked  In  support  of  this  construc- 
tion,—the  drst,  that  a  win  speaks  from  tbe 
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death  of  the  testator :  and  the  second, 
that  the  law  favors  -vested  estates. 

For  uioHt  purposes  the  will  Is  regarded 
as  speaking  from  the  death  of  the  testa- 
tor, especially  In  reference  to  classes  of  per- 
sons sabject  to  fluctuation  by  Increase  or 
diminution  In  number,  which  is  generally 
underetoou  to  apply  to  persons  answer- 
ing the  description  at  the  time  of  the  tes- 
tator's death.  In  a  gift  to  a  tenant  for 
life,  remainder  to  his  children  or  to  the 
children  of  a  third  person,  those  living  at 
the  death  of  the  testator  take  vested  re- 
mainders, subject.  It  may  be,  to  open  and 
let  in  any  after-bom  children.  It  is  also 
an  acknowledged  rule  that  the  law  inclines 
to  regard  estates  as  vested,  rather  than  con- 
tingent. BssT,  L.Cb.J.,stateBasthee8tab- 
Ii6hedrulefor  the  guidance  ofthecoort: 
"That  all  estates  are  to  be  h olden  to  be 
vested  except  estates  In  the  devises  of 
which  a  condition  precedent  to  the  vest- 
ing is  so  clearly  expressed  that  the  courts 
cannot  treat  them  as  vested  without  de- 
ciding in  direct  opposition  to  the  terms  of 
the  will. "  DuflBeld  v.  Duffleld,  1  Dow  &  C. 
311.  The  rnle  is  generally  applied  when  the 
intention  of  the  testator  is  obscure  and 
dunbtfnl.  It  has  no  application  when  the 
intention  to  create  contingent  legacies  or 
devises  is  clear.  In  respect  to  each  of  the 
rnles  the  intention  of  the  testator,  as 
shown  by  the  words  employed  by  him, 
must  control. 

The  pivotal  question  is  whether  the  es- 
tate in  remainder,  created  by  the  will, 
vested  at  the  death  of  the  testator,  or 
was  It  contingent?  The  distlngnidiing 
characteristics  are:  A  remainder  is  said  tu 
be  vested  when  the  estate  paases  out  of 
the  grantor  at  the  creation  of  tbe  particu- 
lar estate,  and  vests  in  the  grantee  during 
Its  continuance,  or  eo  inst/intJ  that  it  de- 
termines, when  a  prrsent  interest  passes 
to  a  certain  and  definite  person,  to  be  en- 
Joyed  in  futuro,  and  is  said  to  be  contin- 
gent when  the  estate  is  limited  either  to  a 
dubious  and  uncertain  person,  or  upon 
the  happening  of  a  dubious  or  uncertain 
event, — uncertainty  of  the  right  of  enjoy- 
ment, as  distinguished  from  the  uncertain- 
ty of  possession.  Lessee  of  Poor  v.  Consi- 
dlne,  6  Wall.  458.  It  is  an  established  prin- 
ciple that  estates  are  regarded  as  contin- 
gent when  the  event  upon  which  they  take 
effect  may  or  may  not  happen.  For  in- 
Mtance,  when  a  will  gives  a  legacy  to  a  cer- 
tain person  if  he  reaches  a  certain  age,  it  is 
presumed  thatthe  testator  meant  he  should 
not  have  It  unless  he  reached  that  age.  Ac- 
cording to  the  express  terms  of  this  will, 
the  children  of  Paul  J.  Watkinstook  noth- 
ing unless  Edgar  died  without  issue  living. 
The  condition  precedent  to  the  vesting  of 
tbe  estate  is  so  apparent  from  the  terms 
employed  by  the  testator  that  it  cannot 
be  held  to  have  conferred  a  present  right 
of  future  enjoyment  without  subverting 
his  manifest  intention.  The  time  when 
they  can  come  into  possession  and  enjoy- 
ment is  not  merely  a  qualifying  clause  of 
the  time  of  division, but  is  attached  to  the 
subject  of  the  gift,— is  of  its  essence  and 
sabstance.  High  v.  Worley,  32  Ala.  709; 
Marr  v.  McCuUongh,  6  Port.  (Ala.)  507. 
From  the  nature  of  the  event  upon  the 
happening  of  which  the  gift  arises,  the  tes- 


tator must  be  presumed  to  have  made  no 
gift  unless  it  happened. 

When  the  payment  of  a  legacy  is  depend- 
ent upon  an  uncertain  future  event,  which 
may  or  may  not  occur,  it  lapses  it  the  leg- 
atee dies  befoi'e  tbe  happening  of  the 
event.  There  must  be  some  person  /n  esse 
capable  of  taking  when  the  contingency 
on  which  the  right  depends  occurs.  On 
this  principle,  if  a  legacy  is  given  to  a  class 
of  persons  dependent  on  an  uncertain 
event,  that  class  is  to  be  ascertained  at 
the  time  of  its  happening,  if  it  ever  hap- 
pens ;  and  the  entire  interest  vests  in  such 
persons  as  at  that  time  fall  within  the 
description  of  persons  constituting  that 
class.  In  2  Williams,  Ex'rs,  1332,  the  au- 
thor states  as  one  of  the  positive  rnles 
"that  if  the  words  'payable'  or  'to  be 
paid'  are  omitted,  and  the  legacy  is  given 
at  twenty-one,  or  if,  when,  in  case  or  pro- 
vided the  legatee  attains  twenty-one,  or 
on  his  attaining  that  age,  or  any  other 
future  definite  period,  this  confers  on  him 
a  contingent  interest  which  depends  for 
its  vesting,  and  its  transmlssibility  to  his 
executors  or  administrators,  on  his  being 
alive  at  the  period  specified."  In  Van 
Zant  V.  Morris,  25  Ala.  285,  it  is  said: 
"Where  the  enjoyment  of  the  thing  de- 
vised is,  by  the  testator's  expressed  Intent, 
not  to  be  immediate,  •  •  »  but  is  post- 
poned to  a  particular  period,  or  until  a 
particular  event  shall  happen,  then  those 
who  answer  the  general  description  at 
that  period,  or  vchen  the  event  happens 
on  which  the  distribution  is  to  be  made, 
are  entitled  to  take. " 

In  Travis  v.  Morrison,  28  Ala.  494,  the 
testator  directed  his  executors  to  keep  his 
estate  together,  and  in  the  event  of  bis 
wife's  marriage,  or  the  marriage  of  any 
one  of  his  children,  or  any  one  of  them  ar- 
riving at  age,  to  divide  his  property  equal- 
ly bet  ween  them,  giving  eachachild's  part. 
One  of  the  children  died  before  either  of 
them  arrived  at  the  age  of  21  years,  or 
married.  The  court  soid :  "Our  conclusion 
Is  that  the  legacies  to  be  given  and  as- 
signed by  the  executor  in  the  event  of  the 
marriage  or  attainment  of  majority  of 
any  of  the  legatees,  are  contingent,  and 
that  those  of  the  legatees  who  were  alive 
when  some  one  of  them  married,  or  ar- 
rived at  majority,  take  in  equal  parts  tbe 
entira  bequest  mentioned  in  the  clausea 
under  consideration. " 

The  gift  Is  to  a  class,  children  of  Paul  J. 
Watkins.  The  term  "children,"  there  be- 
ing nonecessity  togi  veit  a  broader  signifi- 
cation to  prevent  the  will  being  inopera- 
tive, and  it  not  nppeaiing  the  testator  in- 
tended to  use  it  in  a  more  extensive  sense, 
includes  only  the  persons  who  descended 
from  him  in  the  first  degree.  When 
he  intended  grandchildren  orgreat-grand- 
children,  he  used  those  terms.  McOuIre 
V.  Westmoreland,  86  Ala.  594.  As  the 
gift  is  to  a  class,  and  did  not  take  ef- 
fect unless  Edgar  Watkins  died  without 
issue  living,  the  rule  established  by  the 
foregoing  authorities,  and  sustained  by 
the  current  of  authority  with  scarcely  a 
dissent,  that  those  who  fall  within  the 
description  at  the  time  the  bequest  took 
effect,  and  those  only,  are  entitled  to  take, 
applies,  and  governs  the  construction  of 
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the  clause  under  consideration.    Insurance 
Co.  V.Webb, 54  Ala.  688;  Leigh  v.  Leigh,  17 
Beav.  605 ;  Satterfield  v.  Mayea.ll  Humph. 
58;  Loritlard  v.  Coster,  5  Paige,  185. 
Affirmed. 


(90  Ala.  «2)  

New  Dbcatdr  v.  Bbrrt. 
(Sivpreme  Court  of  Alabama.    May  31,  1890.) 

MumOZFAI.    COBFOBATIONS  —  POWEBS — CONTIULCTS. 

The  town  of  New  Decatur,  organized  under 
Code  Ala.  o.  1,  tit.  14,  $S  14B6-1516,  with  the  usnal 
and  ordinary  municipal  powers,  has  no  power  to 
eatahllsh  a  quarantine  against  property  and  per- 
8ons,  and  a  contract  for  services  to  be  rendered  in 
connection  therewith  is  iMra  via^ea  and  void. 

Appeal  from  city  court  of  Decatur;  W. 
H.  Simpson,  Judge. 

Plaintiff  was  employed  by  defendant, 
the  town  of  New  Decatur,  as  "chief  of  the 
quarantine  guard,"  and  brought  this  ac- 
tion for  services  rendered  in  that  capacity, 
recovered  Judgment,  and  defendant  ap- 
peals. 

C.  A.  Castle  and  Wert  A  Speake,  for  ap- 
pellant.   J.  M.  Buford,  for  appellee. 

McClellan,  J.  "  It  Is  a  general  and  un- 
disputed proposition  of  law  that  a  mo- 
nlcipal  corporation  possesses  and  can  ex- 
ercise the  following  powers,  and  no  oth- 
ers: First,  those  granted  in  express 
words;  second,  those  necessarily  or  fairly 
implied  in  or  incident  to  the  powers  ex- 
pressly granted;  third,  those  essential  to 
the  declared  objects 'and  purposes  of  the 
corporation, — not  simply  convenient,  but 
indispensable."  1  Dill.  Mun.  Corp.  §89; 
Smith  T.  Newbern.  70  N.  C.  14;  Cook  Co.  v. 
McCrea,  93  111.  236;  Mayor,  etc.,  v.  Wharf 
Co.,  63  Ala.  611 ;  Eufaula  v.  McNab,67  Ala. 
690.  Applying  this  statement  of  the  pow- 
ers of  municipal  corporations— which  is 
Bald  by  high  authority  to  bo  "the  beet 
summary  of  all  the  decisions  upon  that 
point  to  be  found  in  all  the  books"— to 
the  charter  of  the  town  of  New  Decatur  as 
it  was  organized  and  existed  in  1888,  the 
conclusion  must  be  against  the  power 
then  exercised  by  that  ninnicipality  to  de- 
clare, establish,  and  enforce  quarantine 
against  the  town  of  Decatur.  New  Deca- 
tur was  organized  under  chapter  1,  tit.  14, 
Code,  §§  1486-1516,  and  its  power  to  the 
end  In  question  must  be  referable  to  that 
Btatutelf  it  exists  at  all.  Confessedly  no 
such  power  is  conferred  by  express  words; 
confessedly,  also,  no  such  power  is  essea- 
tial— not  simply  convenient,  but  indispen- 
eable— to  the  declared  objects  and  pur- 
poses of  the  corporation.  And  certainly, 
though  not  confessedly  in  this  case,  the 
power  to  establish  quarantine,  and  pro- 
hibit persons  and  property  from  coming 
or  being  removed  Into  the  town  from  Deca- 
tur, cannot  be  said  to  be  necessarily  or 
fairly  implied  in  or  incident  to  the  express 
grants  of  powere,which  are  to  pass  by-laws 
to  enforce  the  powers  granted;  to  prevent 
and  removenuisances;  license, etc., shows, 
amusements,  and  retailers;  to  restrain 
and  prohibit  gaming,  houses  of  ill  fame, 
disorderly  conduct,  etc.;  to  establish 
watches,  and  appoint  captains  thereof; 
to  establish  and  regulate  markets  and 
town  prisons, sink  and  repair  public  wells, 
etc.,  and  keep  in  repair  streets,  alleys,  and 


drains;  to  license  and  regulate  vehicles 
carrying  for  hire;  to  appoint  a  marshal, 
clerk,  treasurer,  and  other  necessary  offi- 
cer, and  provide  their  compensation;  to 
impose  fines,  and  provide  tor  their  collec- 
tion; to  supply  vacancies  in  corporate 
offices;  to  purchase  and  hold  property, 
and  dispose  of  the  same ;  to  exercise  such 
other  powers  as  areconferred  bylaw ;  and 
to  levy  and  collect  annual  taxes  on  prop- 
erty. How  the  granting  of  either  of  the 
several  powers  could  be  made  the  basis 
for  a  necessary  or  fair  Implication  that 
the  legislature  intended  also  to  coufer  the 
power  to  establish  a  quarantine  is  not 
conceivable.  How  the  power  to  prohibit 
persons  from  coming  into  the  town  under 
any  circumstances  can  in  any  Just  sense  be 
said  to  be  incident  to  any  one  of  the  pow- 
ers enumerated  we  are  unable  to  see. 
Every  power  conferred  may  be  fully  exer- 
cised and  effectuated  without  the  exercise 
of  the  power  here  claimed.  No  power  con- 
ferred would  in  the  slightest  degree  be 
aided  by  the  exercise  of  the  power  claimed 
here.  The  power  claimed  is  not  expressly 
granted ;  it  is  not  Implied  In  or  incident  to 
any  power  granted;  it  is  not  essential  to 
the  declared  objects  and  purposes  of  the 
corporations;  it  does  not  exist.  The  em- 
ployment of  the  appellee  by  the  corporate 
authorities,  as  "chief  of  the  quarantine 
guard,"  cannot  find  Justification  ur  au- 
thorization under  the  power  "to  establish 
night  and  day  watches  and  patrols, 
and  to  appoint  captains  thereof."  The 
watches  and  patrols  thus  provided  for 
are 'for  the  ordinary  police  of  the  town, 
charged  with  the  conservation  of  peace 
and  good  order,  and  the  enforcement  of 
authorized  ordinances  of  the  municipal 
government.  None  of  these  duties  were 
to  be  performed  by  the  alleged  quarantine 
guard,  or  the  appellee  as  chief  of  that 
guard.  He  was  employed.  If  at  all,  solely 
for  the  purpose  of  discharging  functions 
with  which  the  municipality  had  uo  pow- 
er to  clothe  him,  and  rendering  services 
which  were  not  in  furtherance  of  any  mu- 
nicipal object  or  purpose.  The  corporate 
authorities  having  no  power  to  establish 
quarantine  regulations,  they,  of  course, 
w^ere  without  authority  to  execute  and 
enforce  them,  and  without  authority  to 
bind  the  town  to  payment  for  services  ren- 
dered in  the  execution  and  enforcement  of 
the  altra  vires  ordinance  or  resolution: 
and  the  attempt  to  ratify  the  action  of  the 
intendant,  in  employing  appellee  and  as- 
suring him  that  his  services  would  be  re- 
munerated, was  equally  abortive  as  flxins 
any  liability  on  the  town.  1  Dill.  Mun. 
Corp.  §§  463-466. 

The  Judgment  of  the  city  court  is  re- 
versed, and  Judgment  will  be  here  rendered 
for  the  appellant,  defendant  below. 

(90  Ala.  464) 

McDonald  v.  Bebbt  et  at. 
(Supreme  Covirt  of  Alabama.   May  81, 1800.) 

BXKMFTIONS— ESTATB  OF  WiDOW  IK  HOMSSTUlO— 

BBS  Judicata 
Where  an  application  by  tiie  administrator 
for  an  order  of  sale  of  the  land  to  pay  a  debt  of  de- 
cedent'sthat  is  notsubjectto  any  exemption  Is  de- 
nied, and  the  widow's  invalid  claim  of  nomestead 
exemption  allowed,  and  the  estate  is  subse<iueiit- 
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It  declared  Insolvent,  the  creditor  cannot  subject 
the  land  to  his  debt  after  the  widow's  deaUi,  as 
the  order  allowing  the  homestead  exemption, 
from  which  no  appeal  was  taken,  is  final,  and  de- 
cisive of  his  riRhts. 

Appeal  from  probate  court,  Marshall 
coanty;  T.  A.  Strebt,  Judge. 

Code  Ala.  §  2543,  provides  that  when  the 
estate  is  insolvent  tlie  homestead  exempted 
Id  favor  of  the  widow  and  minor  children 
shall  vest  in  them  absolutely. 

I<tisit  <&  B<>1/,  for  appellant.  O.D.  Street, 
for  appellee. 

St(>nr,C.J.  On  September  1,1866,  James 
Berry  executed  his  bond,  or  note  nnder 
seal,  payable  one  day  after  date  to  P.  Kil- 
foyle  &  Sons,  for  the  sum  of  f  142.51.  On 
November  26. 1873,  James  Berry  died,  be- 
ing A  resident  of  Marshall  connty,  and 
owning  160  acres  of  land  therein,  on  which 
he  resided ;  the  land  being  worth  I'-r-s  than 
f 2,000.  He  left  a  widow  and  children  sur- 
viving him ;  some  of  the  latter beingunder 
age.  Having  made  a  will,  the  same  was 
probated;  and  on  January  12,  1874,  ad- 
ministration of  his  estate  with  the  will 
annexed  was  committed  to  thegeneral  ad- 
ministrator of  the  county.  The  bond  to 
Kllfoyle&  Sons  was  pi-operly  presented  or 
filed  as  a  claim  against  the  estate,  was 
sued  on  against  the  admiaistratnr  before 
time  had  perfected  a  bar,  (Code,  1886,  §§, 
2614,  26:^2,  2633,  and  notes,)  and  was  re- 
duced to  Judgment  in  1877;  the  amount  of 
tlie  Judgment  was,  f'J89.Sl,  besides  costs. 
The  estate  having  been  declared  insolvent 
pending  thesiiit, thejudgment  was  ordered 
to  be  certified  to  the  probate  court  for  pro 
rata  allowance.  On  December  24,  1875, 
the  widow  of  James  Berry,  in  her  own 
name  and  right,  made  affidavit,  and  filed 
it,' claiming  thewhole  160  acres  of  land  left 
by  him  as  an  exempt  homestead  under  the 
act  approved  April  23, 1878.  Sess.  Acts  p. 
64.  No  judicial  proceeding  other  than  that 
after  stated  was  had  on  this  claim,  and 
no  aotice  was  given  of  it,  so  far  as  we  are 
informed.  A  proceeding  was  then  pend- 
ing, at  the  snit  of  the  administrator,  to 
obtain  an  order  to  sell  the  lands  for  the 
payment  of  debts,  on  the  g^round  that  there 
was  not  Bufllcient  personal  property  to 
pay  them.  All  the  personal  property,  be- 
ing lesH  than  $1,000,  had  been  set  apart  as 
exempt.  On  February  28, 1876,  said  ap- 
plication for  an  order  of  sale  came  up  for 
hearing,  when  the  widow,  by  her  counsel, 
moved  that  her  homestead  exemption  be 
allowed  her,  and  proved  that  the  lands 
were  worth  Jess  than  92,000.  The  court 
granted  her  motion, and  dismissed  the  ad- 
ministrator's petition  for  an  order  of  sale. 
On  February  14, 1876,  the  administrator 
reported  the  estate  Insolvent;  and  on 
March  15, 1876,  It  was  declared  and  decreed 
to  be  Insolvent. 

It  is  not  shown  that,  on  the  trial  men- 
tioned above,  Kilfoyle  &  Sons  were  repre- 
sented. The  law  made  no  provision  that 
the  creditors  should  have  notice.  The  pe- 
tition did  set  forth  that  there  were  un- 
paid debts  of  the  estate, — among  them, 
that  to  Kilfoyle  &  Sons,— which  were  In- 
curred by  the  decedent  before  April  23, 
1873:'  but  no  notice  is  taken  of  that  fact 
in  the  decree  of  the  court  dismissing  the 


petition.  If  there  had  been  no  debt  in  ex- 
istence which  antedated  the  enactment  of 
the  exemption  statute  of  April  23, 1873,  it 
is  not  perceived  that  the  pi-obate  court 
erred  in  allowing  the  homestead  exemp- 
tion. Miller  v.  Marx,  65  Ala.  822.  It  hav- 
ing been  ascertained  by  the  decree  afore- 
said that  there  was  no  property,  personal 
or  real,  subject  to  administration,  the  ad- 
ministration was  brought  to  a  settlement, 
and  closed,  leaving  the  debts  unpaid. 

The  widow  of  James  Berry  died  in  1883 
or  1884;  and  afterwards,  January  16, 1885, 
John  C.  Kilfoyle,  claiming  to  be  the  owner 
of  the  said  debt  to  Kilfoyle  &  Sons,  pro- 
cured the  appointment  of  an  administra- 
tor de  boala  bod  on  the  estate  of  said 
James  Berry.  In  his  petition  to  have  an 
administrator  appointed,  Kilfoyle  repre- 
sented that  he  was  the  largest  creditor  of 
Berry's  estate,  and  "that  the  said  James 
Berry  left  property  in  this  state  and  coun- 
ty that  yet  remains  unadmlnistered  upon. " 
The  probate  court  of  Marshall  county 
thereupon  appointed  an  admiuistrator  de 
bonis  DOB,  who,  10  days  afterwards,  filed 
bis  petition  to  oDtain  an  order  to  sell  said 
lands  for  the  payment  of  debts.  It  is  not 
perceived  that  there  Is  any  imperfection  in 
the  petition  or  other  proceedings  to  ob- 
tain the  order  of  sale.  The  probate  court 
refused  the  order,  and  dismissed  the  peti- 
tion, on  the  ground,  we  suppose,  that 
the  widow's  claim  of  exemption,  and  its 
allowance,  had  placed  the  lands  lieyond 
the  reach  of  creditors,  and  beyond  the 
power  of  the  administrator  to  subject 
them  to  the  paymentof  debts.  From  that 
decision  the  present  appeal  is  prosecuted. 

The  following  propositions  are  settled 
by  our  decisions :  First,  when  any  person 
dies,  leaving  a  wife  or  minor  child  or  chil- 
dren, one  or  both,  surviving  him,  the  ex- 
emption in  favor  of  such  surviving  wife  or 
children,  as  a  general  rule,  are  determined 
by  the  law  in  force  at  the  time  of  the  death 
of  the  husband  and  father.  Taylor  v. 
Taylor,  53  Ala.  136;  Rottenberry  v.  Pipes, 
Id.  447.  SecoDil.  A  statute  which  increases 
exemptions,  either  of  homestead  or  person- 
al effects,  has  no  operation  against  debts 
contracted  before  Its  enactment.  Alabama 
Conference  v.Vaaghan,54  Ala.  443;  Wilson 
V.Brown, 58  Ala. 62;  Nelson  v.,McCrary,60 
Ala.  301;  Blum  v.  Carter,  63  Ala.  235; 
Cochran  v.  Miller,  74  Ala.  50 ;  Keel  v.  Larkin, 
72  A  la.  493.  Third.  The  act  approved  April 
23, 1873,  repealed  all  statutes  of  exemption 
theretofore  in  force.  It  follows  that  as  to 
persons  dying  after  that  time,  and  before 
February  9,  1877,  who  owed  debts  con- 
tracted before  April  23,  1873,  there  were  no 
exemptions  to  wife  and  children  secured  by 
statute.  The  constitution  of  1868,  how- 
ever, secured  certain  exemptions  against 
debts  contracted  after  it  went  into  effect. 
Debts  contracted  before  the  constitution 
of  1868  became  binding  wore  not  subject  to 
any  exemption  claims  after  the  repeal 
until  the  re-enactment,  February  9,  1877. 
Sess.  Acts.  p.  95;  Code  1876,  §  2844;  Clark  v. 
Spencer,  75  Ala.  49 ;  Qlddens  v.  Williamson, 
65  Ala.  439;  Carlisle  v.  Godwin,  68  Ala.  137. 

As  we  have  shown,  the  debt  to  Kilfoyle 
was  contracted  in  1865,  and  Mr.  Berry  died 
in  November,  1873.  There  were,  therefore, 
no  exemptions  against  this  debt;  that  is. 
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the  Kiltoyle  debt.  Such  portion  of  the 
Henry  claim  as  was  contracted  before 
April  23,  1873,  is  governed  by  the  constitu- 
tion of  1868;  the  balance  of  it,  by  the  act 
approved  April  23. 1873.  When  Mrs.  Berry's 
homestead  exemption  was  conceded  to  her, 
— February  28, 1876 — her  husband's  estate 
had  not  been  declared  insolvent.  Her  in- 
terest at  that  stage  of  the  administration 
was  a  life-estate  in  her,  and  an  estate  dur- 
ing minority  in  her  minor  child  or  chil- 
dren. Soon  afterwards — March  15, 1876 — 
the  estate  was  decreed  Insolvent,  and  this 
enlarged  the  homestead  estate  Into  a  fee,  if 
her  homestead  claim  was  otherwise  valid. 
Baiter  v.  Keith.  72  Ala.  121. 

We  have  shown  above  that  Mrs.  Berry's 
claim  of  homestead  exemption  was  invalid 
a)?alnst  the  Kilfoyle  debt.  If  the  true  fact 
had  been  properly  presented  on  the  first 
application  for  an  order  to  sell  the  laud, 
they  would  have  shown  the  claim  of 
homestead  exemption  to  be  unfounded, 
and  no  defense  to  the  application;  and,  if 
the  probate  court  bad  roled  the  defense 
sufficient,  his  decree  would  have  been  re- 
versed in  this  court  on  appeal.  He  sus- 
tained the  derense,  and  denied  the  applica^ 
tlon  for  an  order  of  sale,  and  there  was  no 
appeal  from  his  ruling.  What  effect  has 
that  decision,  acquiesced  In  as  it  was, 
upon  the  present  application?  We  may 
premise  that  there  has  been  no  change  in 
the  stains  of  the  estate,  material  to  the 
present  Inquiry,  since  the  decree  on  the 
first  application  was  pronounced.  In  pro- 
ceedings to  sell  lands  of  a  decedent  for  the 
payment  of  debts,  the  personal  representa- 
tive represents  the  creditors,  and  antago> 
nizcs  the  interests  of  the  heirs.  Steele  v. 
Steele,  64  Ala.  438,  465,  456;  Wllbora  v.  Mc- 
Galley,  63  Ala.  486;  Calhoun  v.  Fletcher, 
Id.  574;  Corr  v.  Shackelford,  68  Ala.  241. 
We  hold  that,  the  status  of  the  estate,  as 
aOectlng  the  questions  raised  on  each  peti- 
tion, being  the  same,  the  ruling  made  on 
the  first  trial,  that  the  homestead  claim 
was  valid,  is  decisive  of  the  right  under 
the  second  petition,  and  that  the  probate 
court  did  not  err  in  refusing  the  order  of 
sale.  Ford  v.  Ford.  68  Ala.  141;  McCalley 
▼.  Robinson,  70  Aia.  432. 

Affirmed. 

(80  Ala.  498)  

Snodgbass  v.  Ambestbb. 

(Supreme  Court  qf  Alaixima.    Uay  31,  1890. , 

ABBrrsATioN — Subuibsion. 

1.  When  in  a  pending  suit  the  case  is  re- 
ferred to  arbitrators,  no  statement  In  vn^Un^r 
signed  by  the  parties  of  the  matter  in  dispute,  as 
required  by  Code  Ala.  {  8223,  Is  necessary,  as  that 
section  only  applies  to  disputes  submitted  when 
no  suit  Is  pending. 

2.  When  one  of  Uie  arbitrators  agreed  on  by 
the  parties  to  a  pending  suit  declines  to  act,  and 
another  is  substituted  by  agreement,  a  memoran- 
dum of  the  substitution  on  the  submission  is  not 
necessary,  under  section  8225,  which  requires 
such  memorandum  in  cases  submitted  when  no 
suit  is  pending. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; John  B.  Tally,  Judge. 

Code  Ala.  §  8221,  provides  that  courts 
may  refer  pending  causes  to  arbitrators 
choHen  by  the  parties  or  their  attorneys. 
Section  3222  provides  that,  when  no  suit 
Is  pending,  the  parties  may  refer  their  con- 


troversy to  arbitrators  chosen  by  them- 
selves, whose  award  may  be  entered  up 
as  the  Judgment  of  the  proper  court.  Sec- 
tion 3223  provides  that  the  parties  must 
concisely  state  in  writing,  signed  by  them, 
the  matter  in  dispute  between  them. 

R.  C.  Brtckell  and  Hunt  &  Cloptoa,  for 
appellant.    W.  L.  Martin,  for  appellee. 

McClellan,  J.  Technically  an  order  of 
court  directing,  by  consent  of  parties,  the 
arbitration  of  matters  involved  in  a  pend- 
ing suit  Is  not  a  submission  to  arbitra- 
tors, buta  reference  of  the  cause  as  present- 
ed by  the  pleadings.  Upon  such  reference, 
there  is  no  ofiSce  for  the  written  submis- 
sion entered  into  by  the  parties  to  per- 
form. If  the  matter  in  controversy  al- 
ready sufficiently  appears  from  any  part 
of  the  record, — and  it  does  suttlclently  ap- 
pear from  the  complaint  or  statement  of 
the  cause  of  action  in  every  pending  suit, 
—any  further  statement  of  it  in  writing 
is  unnecessary.  Mendenhall  v.  Smith, 
Minor,  (Ala.)  380;  Chapman  v.  Ewing.  78 
Alu.  403. 

This  is  made  to  appear  more  fully  by  a 
reference  to  the  a<*t  of  1819,  which  provides 
for  the  appointment  of  arbitrators  by  the 
parties  for  the  settlement  of  any  suit  or 
controversy,  "and  (it  no  suit  is  pending) 
the  parties  shall  concisely  state  in  writing 
the  nature  of  the  controversy, "  etc. ;  and 
this  distinction  as  to  the  necessity  for  a 
written  submission,  stating  the  matter  in 
dispute,  is  preserved  in  our  present  Code, 
S§  3221-8223.  The  objection  to  the  award 
in  this  case,  on  the  ground  that  the  par- 
ties did  not  "concisely  state  In  writing, 
signed  by  them,  the  matter  in  dispute  be- 
tween them,"  is  therefore  untenable;  no 
snch  statement  being  required  when  the 
arbitration  is  had  on  an  order  of  reference 
In  a  pending  suit. 

The  only  other  objection  made  is  predi- 
cated on  the  fact  that,  one  of  the  arbitra- 
tors originally  agreed  on  having  declined 
to  act,  another  was  substituted  by  agree- 
ment of  parties,  and  no  memorandum  of 
the  substitution  was  made  on  thi>  submis- 
sion, as  required  by  section  3225  of  the 
Code.  The  submission  here  referred  to  is 
that  concise  statement  of  the  matter  In 
dispute,  and  the  names  of  the  persons  se- 
lected as  arbitrators,  provided  for  by  sec- 
tion 3223.  There  was  no  sucb  statement  in 
this  case,  as  we  have  seen,  nor  was  any  re- 
quired. The  memorandum,  therefore, 
could  not  be  entered  upon  it,  if  that  be  re- 
quired in  any  case  where  the  substitution 
Is  made  by  the  parties.  Nor  do  we  think 
it  was  essential  that  the  agreement  to 
substitute  should  have  been  In  writing. 
That  would  be  necessary  where  the  origi- 
nal arbitrators  are  required  to  be  named 
in  the  written  statement  signed  by  the 
parties.  But  where,  as  here,  the  reference 
is  of  a  pending  suit  and  by  an  order  of  the 
court,  no  such  written  statement  of  the 
names  of  the  persons  first  selected  Is  re- 
quired, or  was  made  In  this  case.  It  is 
sufficient  if  the  persons  be  orally  agreed 
upon  and  orally  suggested  to  the  court  In 
the  first  Instance;  and,  upon  the  failure  of 
dne  so  selected  to  act,  our  opinion  Is  that 
a  substantial  compliance  with  the  law  is 
shown  when  the  parties  agi-ee  on  the  per- 
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son  to  be  sabstltDted,  an4  tbeir  agree- 
ment In  tblB  behalf,  and  the  name  of  the 
person  so  substituted,  are  recited  and 
stated  in  the  award;  as  was  done  here; 
and  nothing  more  than  substantial  com- 
pliance with  the  statute  is  essential  to  the 
validity  of  the  award.  Code,  §  3282;  Chap- 
man V.  Ewing,  supra. 

We  find  no  error  in  the  record,  and  the 
Judgment  mast  be  affirmed. 


(8>  Ala.  UO) 


Money  v.  State. 


(Supreme  Oowrt  of  Alabama.    Kay  28,  1890.) 

liAXDUXD  A3!m  TBKA^T  —  FlUUDULIST  BiMOTAI, 

o»  Chop. 
The  defendant  was  indicted  tinder  Code 
Ala.  i  888B,  for  removing  certain  cotton  knowing 
It  to  oe  snb}ect  to  landlord's  lien.  Therewas  ev- 
idence that  It  was  first  moved  off  the  premises  to 
an  abandoned  liouse;  that  the  house  wherein  it 
was  usually  stored  was  burned ;  and  that  it  was 
then  carried  to  a  certain  gin  by  another  party, 
who  did  not  disclose  to  the  proinletor  that  it  was 
defaodant's  cotton.  Held  tiist,  notwithstanding 
defendant  had  a  contract  with  the  landlord  to  re- 
move it  to  said  gin,  if  it  was  done  with  intent  to 
defrand,  the  oflense  falls  within  the  meaning  of 
the  statute;  and  it  was  not  error  to  refuse  to 
withdraw  snoh  evidence  from  the  jury. 

Appeal  from  city  court  of  Montgomery. 
W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

Ci.OPTON,  J.  The  Indictment  is  found 
nnder  section  8885  of  the  Code,  and  charges 
defendant  with  selling  or  removing  a  bale 
of  cotton,  with  the  purpose  to  hinder,  de- 
lay, or  defrand  Oliver  Rnshton,  who  had 
a  lawful  and  valid  Hen  thereto  under  a 
written  instrument,  lien  created  by  law 
for  rent  or  advances,  or  other  lawful  and 
valid  claim,  verbal  or  written,  with 
knowledge  of  the  existence  of  such  claim. 
By  the  written  contract  between  defend- 
ant and  Bushton  the  cotton  weis  to  be 
put  in  good  order,  and  delivered  to  the 
latter  at  his  store  at  Baif  Branch.  There 
was  evidence  tending  to  show  that  it  was 
understood  by  the  parties  that  the  cotton 
should  be  ginned  at  Smilie's  gin,  which 
was  on  the  direct  route  from  the  premises 
of  defendant  to  the  place  of  delivery,  and 
to  which  it  was  carried.  There  was  also 
evidence  tending  to  show  a  fraudulent  in- 
tent in  removing  the  cotton.  Tbe  defend- 
ant requested  the  court  to  instruct  the 
jury  that  if  he  was  required  by  the  con- 
tract to  have  the  cotton  ginned  and 
packed,  and  delivered  to  Bushton  at  Baif 
Branch,  and  he  did  no  act  of  removal  oth- 
er than  to  haul  it  to  tbe  gin,  and  have  It 
Sinned  and  packed,  they  must  acquit  him, 
although  he  may  have  hauled  the  cotton 
to  tbe  gin  with  a  fraudulent  intent. 

While  the  existence  of  a  valid  claim  or 
lien,  and  a  sale  or  removal  of  the  property 
subject  thereto,  with  knowledge  of  the  ex- 
istence of  the  claim  or  lien,  are  essential 
elements  of  tbe  statutory  offense,  the  in- 
tent to  binder,  delay,  or  defraud  the  claim- 
ant or  lienor  constitutes  its  guilt.  It  it 
was  understood  by  the  parties  that  tbe 
cotton  should  be  ginned  and  packed  at  a 
particular  gin,  and  defendant  carried  it  to 
such  gin  for  no  other  purpose  than  to  be 
put  In  order  tor  delivery  to  Bushton,  there 
vould  be  no  criminality  in  such  act  of  re- 
moval.   Tbe  criminal  Intent   would    be 


wanting.  But  the  place  to  which  the  cot- 
ton was  removed  is  immaterial. if  removed 
with  the  Intent  to  defraud.  Though  it 
may  have  been  understood  that  the  cot- 
ton should  be  ginned  and  packed  at 
Smilie's  gin  preparatory  to  being  delivered 
to  Bushton,  if  It  was  carried  to  the  g^in 
with  intent  to  defraud  him  by  selling  it  to 
some  other  person,  or  disposing  of  it  in 
some  other  way,  then  the  offense  was  com- 
plete. 

The  first  charge  requested  by  the  defend- 
ant is  based  on  the  same  state  of  facts  as 
the  second,  omitting  the  fraudulent  intent. 
This  charge  is  objectionable,  in  that  it  ig- 
nores, and  draws  from  the  consideration 
of  the  Jury,  the  evidence  tending  to  show 
that  the  cotton  was  first  removed  to  an 
abandoned  house  about  a  mile  from  the 

g remises  of  defendant;  that  his  cotton- 
ouse  was  burned ;  and  that  after  the 
burning  of  the  house  tbe  cotton  was  car- 
ried to  the  gin  by  one  Kimbrough,  who 
did  not  inform  the  proprietor  that  it  was 
defendant's  cotton, — evidence  materially 
bearing  upon  the  question  of  the  intent 
with  which  the  cotton  was  removed.  The 
charge,  in  fact,  withdraws  entirely  from 
the  consideration  ol  the  Jury  the  question 
of  intent. 

The  third  charge  requested  by  defendant 
is  abstract,  there  being  no  evidence  tend- 
ing to  show  facts  on  which  to  base  an 
honest  belief  that  there  was  no  lien  on  the 
cotton. 

Affirmed. 


McInesny  t.  Ibvin. 


(90  Ala  276) 


(Supreme  Court  of  Alabama.    Hay  23,  1890.) 
AnvERSB  Possession — Unacknowlsdoed  Deed. 

1.  Where  plaintiff  and  defendant  claim  title 
nnder  the  same  grantor,  10  years'  adverse  posses- 
sion by  plaintiff  under  an  unaclmowledgea  deed, 
prior  to  the  grant  to  defendant,  will  establish  a 
superior  title  by  prescription. 

2.  A  deed,  wtiich  had  been  signed  16  years  be- 
fore, but  not  acknowledged  until  within  a  short 
time  prior  to  the  bringing  of  an  action  of  tres- 
pass qua/re  claiisum,  is  aamissible  in  evidence, 
in  connection  with  plaintiff's  possession  under  it, 
as  color  of  title,  to  define  his  ooundaries. 

S.  It  is  competent,  in  impeaching  the  credibil- 
ity of  a  witness,  to  prove  her  general  character 
bad,  without  limiting  the  in(}uiry  to  matter  of 
veracity ;  but  it  is  not  permissible  to  inquire  into 
her  virtue  and  ctiastity,  or  to  show  she  Is  a  com- 
mon prostitute. 

Appeal  from  circuit  court,  Morgan  coun- 
ty; John  Moore,  Judg^. 

This  action  was  brought  by  the  appel- 
lee. Brown  Irvin,  against  tbe  appellant, 
M.  Mclnerny,  and  sought  to  recover  dam- 
ages for  a  trespass  committed  on  the 
lands  alleged  to  belong  to  the  plaintiff, 
by  breaking  down  the  fence  and  trampling 
under  toot  the  vegetables.  The  plaintiff 
based  his  claim  to  the  strip  of  land  in  con- 
troversy, which  was  a  part  of  a  lot  in  the 
town  of  Decatur,  on  a  deed  made  to  him 
by  one  N.  T.  Tisdale,  bearing  date  July  15, 
1871.  On  the  plaintitt  offering  to  intro- 
duce this  deed  in  evidence,  the  ddendant 
objected:  but  the  court  overruled  bis  ob- 
jection, and  the  defendant  thereupon  ex- 
cepted. The  evidence  of  the  plaintiff  tend- 
ed to  show  that  he  had  been  in  continuous 
poaaesaion  of  the  part  of  the  lot  in  con- 
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troveray  ever  elnce  the  execution  of  this 
deed,  and  had  warned  the  defendant  to 
keep  off  of  the  said  tract  of  land.  The  de- 
fendant based  hia  claim  to  lot  204  on  title 
which  he  derived  indirectly  from  the  said 
N.  T.  Tisdalo.  The  defendant  pui-chaeed 
the  lot  nnnibered  204  from  one  Nelson, 
who  purchased  from  one  Sutton,  and  Sut- 
ton purchased  from  the  said  N.  T.  Tisdale, 
December  2, 1881.  The  contention  of  the 
defendant  was  that,  an  he  bought  the  lot 
numbered  204,  and  as  the  part  of  the  lot  in- 
volved in  this  suit  was  a  part  of  the  said 
lot  204,  he  was  entitled  to  the  whole  of  the 
lot,  and  therefore  had  a  better  title  to  the 
tract  involved  than  the  plain tilT,  and  hence 
could  not  be  guilty  of  trespass.  In  sub- 
stantiation of  his  claim  he  introduced  one 
Minnie  King,  by  whom  he  proved  that  she 
lived  on  the  lot  204  in  the  years  1881, 1882, 
and  1883,  and  that  the  part  of  the  lot  now 
Involved  was  not  then  inclosed  within 
plaintiff's  fence,  but  the  said  fence  was  on 
the  line  between  the  lot  of  the  plaintiff  and 
the  said  lot  204,  and  that  the  part  here 
involved  was  a  part  of  the  lot  ;!04.  There 
was  an  attempt  made  to  impeach  the  said 
Minnie  Kinff  in  the  manner  shown  by  the 
opinion.  The  rulings  of  the  lower  court 
on  the  pleadings  and  evidence  are  here 
assigned  as  error  by  the  defendant  below, 
who  prosecutes  this  appeal. 

0.  Kyle,  for  appellant.  Wert  &  Speake, 
for  appellee. 

SoHBRViLLE,  J.  The  action  is  one  of 
trespass  to  realty  Qua,re  clausuru  tregit, 
the  premises  alleged  to  have  been  ti-es- 
passed  on  beini;  described  as  certain  parts 
of  lots  203  and  204  in  the  town  of  Decatur. 
The  defendant  interposed  the  plea  of  not 
guilty  to  the  alleged  trespass  on  lot  203, 
and  the  special  plea  of  Ubemm  tenezaeu- 
tvm  as  to  lot  204. 

1.  The  effect  of  the  plea  of  Hbernm  tene- 
mentam  \b  to  assert  title  to  the  locaa  in 
quo  in  the  defendant.  It  raises  the  ques- 
tion of  title,  and  evidence  of  paramount 
title  in  either  party  litigant  is  admissible 
precisely  to  the  same  extent  as  it  would 
be  under  the  general  issue.  An  action  of 
trespass  of  this  nature  being  on  the  actual 
possession  of  the  plaintiff,  if  the  defendant 
proves  in  himself  a  superior  title  the  dam- 
age done  to  the  premises  can  be  no  injury 
to  the  possessor,  because  he  has  no  right. 
Wilsons  V.Bibb,  1  Dana, 7;  Dean  v.  Fall,  8 
Port.  (Ala.)  491;  2  Greenl.  Ev.  $  626.  The 
plaintiff  having  proved  possession,  the 
burden  is  then  cast  on  the  defendant  to 
establish  a  better  title  in  himself,  or  else 
his  plea  falls. 

2.  There  was  clearly  no  error  in  admit- 
ting in  evidence  the  deed  from  Tisdale  to 
the  plaintiff,  bearing  date  July  15, 1871.  It 
is  true  that  theexecutlon  of  this  paper  was 
not  acknowledgred  until  February  9, 1887, 
about  16  years  after  it  was  signed,  and 
something  over  a  month  before  the  pres- 
ent action  was  commenced  But  it  was 
offered  in  connection  with  the  alleged  fact 
of  the  plaintiff's  actual  possession  under 
it  tor  19  years  prior  to  the  date  of  the  trial, 
and  was  certainly  admissible  as  color 
ot  title  to  define  the  extent  of  such  posses- 
sion, and  to  characterize  its  boundaries. 
Bobannon   v.  State.  73  Ala.  47;  Doe  v. 


Anderson,  79  Ala.  209;  Wilsons  v.  Bibb,  1 
Dana,  7;  Molton  v.  Henderson,  62  Ala.  426. 

3.  Ten  years  of  adverse  possession  under 
such  a  muniment  of  title,  with  the  excep- 
tions provided  for  by  the  statute,  whicb 
have  no  application  to  this  case,  "  arms 
such  holder  with  all  the  powers  of  oBense 
and  defense  which  an  unbroken  chain  of 
title  confers. "  Barclay  v.  Smith,  66  Ala. 
230.  Its  effect  would  be  to  cut  off  and  ex- 
tinguish any  superior  legal  title  which  the 
defendant  may  have  had,  if  any  such  he 
ever  acquired,  by  his  chain  of  title  from 
Tisdale,  dating  back  to  the  latter's  deed 
to  Sutton,  under  whom  the  defendant 
claims;  thus  converting  the  actual  ad- 
verse holder  into  the  true  owner,  with  a 
perfect  title.  Bicknell  v.  Comstock,  113  U. 
S.  149, 6  Sup.  Ct.  Rep.  399 ;  Crockett  v.  Lash- 
brook,  6  T.  B.  Mon.  581 ;  1  Amer.  &  Eng. 
Enc.  Law,  801-303.  And  this  assertion  of 
title  in  the  plaintiff  could  b«3  supported  un- 
der the  issue  of  freehold  title,  raised  by  the 
special  plea  of  Uheruui  tenementum,  with- 
out the  necessity  of  a  replication  to  such 
plea  on  the  part  of  the  plain  tiff. 

4.  It  was  competent  for  the  defendant 
to  impeach  the  credibility  of  the  witness 
Minnie  King  by  proving  that  her  general 
character  or  reputation  was  bad.  It  was 
not  necessary  to  restrict  such  Inquiry  to 
reputation  for  truth  and  veracity,  al- 
though it  must  be  admitted  that  evi- 
dence bearing  especially  on  the  latter  in- 
quiry would  be  more  satisfactory  for  the 
purpose  of  impeachment,  and  of  course  ad- 
missible by  either  party.  The  practice  on 
this  subject  was  settled  in  this  state  as  far 
back  as  Ward  v.  State,  28  Ala.  53,  (decided 
in  the  year  1856,)  where  a  majority  of  this 
court  held  that,  in  Impeaching  a  witness, 
the  Inquiry  is  not  limited  to  his  general 
character  for  truth,  but  his  bad  character 
generally  may  be  proved  (ks  a  fact  going 
to  his  credibility.  This  ruling  was  fol- 
lowed  in  De  Kalb  Co.  v.  Smith,  47  Ala.  407. 
and  was  again  reaffirmed  in  Holland  v. 
Barnes,  58  Ala.  83,  and  Motes  v.  Bates, 
80  Ala.  382.  The  practice  in  our  trial 
courts  has  been  uniformly  established  in 
conformity  to  these  rulings,  and  Its  pro- 
priety has  passed  beyond  the  pale  of  fur- 
ther discussion. 

6.  In  refusing  to  permit  the  witness  to 
be  Impeached  by  evidence  of  her  alleged 
bad  character  for  chastity  and  virtue,  or 
by  showing  that  she  was  a  common  pros- 
titute, the  circuit  court  but  followed  the 
settled  rule  of  law  announced  by  this  and 
other  courts  on  the  subject.  Holland  v. 
Barnes.  63  Ala.  83;  Evans  v.  Smith,  17 
Amer.  Dec.  74,  note,  77,  and  cases  cited. 

The  rulings  of  the  circuit  court  are  all, 
in  our  opinion,  free  from  error,  and  the 
Judgment  is  affirmed. 

(M  AU.  362) 

INMAN  V.  Peodt  et  at. 

(Supreme  Court  of  Alabama.  May  83,  1890.) 
Partition — Jubisdiotios— Pabtibb. 
1.  A  sale  in  partition  among  joint  tenants 
made  by  the  probate  court,  under  Code  Ala.  1876, 
{  8514,  Is  valid  as  to  a  judgment  creditor  of  one  of 
the  joint  tenants  whose  lien  was  acquired  before 
the  application  for  partition  was  filed,  for  auch 
creditor  is  not  a  necessary  party  to  the  proceed* 
ing  for  partition. 
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2.  Where,  subsequently  to  the  sale  for  partl- 
tion  thus  made,  the  judgrnent  creditor  has  his 
execation  levied  on  the  Joint  tenant's  undivided 
interest  in  the  land,  and  buys  it  in,  he  does  not 
become  a  tenant  in  common  with  all  the  purchas- 
ers ot  the  separate  tracts  conveyed  at  the  parti- 
tion sale,  but  is  only  tenant  in  conunon  with 
each  Individual  purchaser  to  the  extent  of  his 
debtor's  undivided  interest  In  that  tract,  and  he 
cannot  maintain  a  bill  against  all  the  purchasers 
in  one  suit  for  a  second  partition. 

Appeal  from  chancery  court,  Colbert 
county;  Thomas  Cobbb,  Judge. 

KJrk  A  Almon,  for  appellant.  J.  B. 
Moore,  for  appelleeB. 

Clopton,  J.  The  bill  filed  by  appellant 
oeeks  the  sale  ol  lands  for  partition  be- 
tween herself  and  the  appellees  as  ten- 
ants in  common,  and  an  account  of  rents 
and  profits.  Appellees  and  Patrick  A. 
Front  originally  were  joint  tenants  of  the 
propert.v,  having  derived  it  by  descent 
from  their  deceased  father,  each  owning 
a  one-fifth  interest.  On  March  21,  1885, 
complainant  recovered  a  judgment  in  the 
circuit  court  against  Patrick  Prout,  upon 
wbich'a  pluriea  execution  was  iSHued  May 
4, 1886,  and  levied  on  the  same  day,  on  bis 
undivided  Interest  in  the  lands,  execu- 
tion having  been  regularly  issued  and  de- 
livered to  the  sheriff.  His  interest  was 
sold  June?,  1S86,  and  purchased  by  com- 
plainant, to  whom  the  sherlfT  executed  a 
deed.  After  complainant  had  obtained 
her  Judgment,  llolden  Prout,  one  of  the 
original  Joint  owners,  made  application 
to  the  judge  of  probate,  March  9, 1886,  for 
a  sale  of  the  land  for  partition  between 
the  joint  tenants,  and  obtained  an  order, 
April  19,  18>i6,  of  sale,  under  which  the 
lands  were  sold  May  24,  1886,  and  pur- 
chased by  different  persons.  The  case 
made  by  the  bill  is  that  complainant  and 
the  defendants,  l>eing  four  of  the  original 
Joint  owners,  are  tenants  In  common  of  all 
the  land  sold  by  thesherlff  underherexecn- 
tion.  It  proceeds  on  the  theory  that  the 
proceedings  in  the  probate  court,  and  the 
decree  of  sale,  are  void  as  to  complainant, 
and  that,  having  acquired  the  interest  of 
Patrick  Prout,  she  is  entitled  to  partition, 
as  if  no  such  proceedings  were  had. 

Section  8514  of  Code  of  1876,  under 
which  the  proceedings  were  had,  confers 
on  the  probate  court  Jurisdiction  to  order 
a  sale  of  property  for  distribution  among 
Joint  tenants.  It  declares:  "Judgesofthe 
probate  court  may  decree  and  order  a  sale 
of  all  property,  whether  real,  personal,  or 
mixed,  held  by  Joint  owners  or  tenants  in 
common,  when  the  same  cannot  be  eq- 
uitably partitioned  or  divided  between 
such  joint  owners  or  tenants  in  common, 
notwithstanding  they,  or  any  number  of 
them,  are  Infunts,  or  persons  of  unsound 
mind."  The  jurisdiction  is  Invoked  and 
attaches  upon  the  filing  of  a  petition  in 
writing  to  the  judge  of  probate  by  a  prop- 
er party,  containing  the  requisite  Jurisdic- 
tional averments.  The  transcript,  made 
an  exhibit  to  the  bill,  and  also  introduced 
in  evidence,  shows  that  a  written  applica- 
tion was  made  to  the  judge  of  probate  of 
Colbert  county,  in  which  county  the  prop- 
erty waa  situate,  by  one  of  the  joint  own- 
ers, setting  forth  the  names  of  all  thejoint 
owners,  their  residences,  the  interest  of 


each,  the  property,  and  that  it  cannot  be 
equitably  divided  without  a  sale  thereof. 
Upon  the  filing  of  this  application  the  ju- 
risdiction of  the  court  attached.  Morgan 
v.  Famed,  83  Ala.  367,  8  South.  Rep.  798. 
All  the  parties  In  Interest  had  notice  The 
subsequent  proceedings  were  in  the  exer- 
cise of  tiiis  jurisdiction,  and  appear  to  be 
regular;  but,  if  not,  all  reasonable  intend- 
ments will  be  made  to  support  the  decree. 
The  court  having  jurisdiction  of  the  sub- 
ject-matter and  of  the  persons,  the  decree, 
on  a  collateral  attack,  is  valid  as  to  ail 
those  who  were  parties  to  the  proceeding, 
and  operates  to  pass  title,  thnugh  there 
may  be  an  outstanding  Interest  in  a  pert 
son  not  made  a  party,  if  the  petition  d<ie8 
not  disclose  such  interest.  Whitlow  v. 
Echols,  78  Ala.  206;  Cantelou  v.  Whitley, 
85  Ala.  247,  4  South.  Rep.  610.  But  the 
contention  is  that,  the  complainant  being 
a  judgment  creditor  of  one  of  the  Joint 
owners,  and  having  a  lien  on  his  individ- 
ual interest,  acquired  before  the  applica- 
tion was  made  to  the  probate  court,  the 
order  of  sale,  and  the  sale  for  partition, 
are  void  as  to  her.  The  contention  goes 
too  far.  Llenholders  are  not  necessary 
parties  to  a  pniceeding  for  partition.  It 
the  Hen  covers  the  Interests  of  all  the  joint 
owners.  It  Is  not  displaced  or  affected  by 
the  partition  ;  and  if  it  is  upon  a  separate 
undivided  share  the  statute  provides: 
"When  there  Is  a  lien  on  nn  undivided  in- 
tereot  of  any  of  the  parties,  such  lien,  if  a 
partition  is  made,  is  thenceforth  a  charge 
only  on  the  share  assigned  to  such  party. " 
Code,  §  3508.  No  provision  Is  made  for  the 
ascertainment  or  adjustment  of  liens  iu 
case  of  sale.  We  shall  not  undertake  to 
decide  whether,  under  the  effect  and  oper- 
ation of  the  statutes,  the  property  Is  dis- 
charged, in  case  of  a  sale  tor  partition, 
from  a  judgment  or  execution  lien  on  a 
separate,  undivided  interest,  acquired  be- 
fore the  filing  of  the  petition,  and  the  Hen 
transferred  to  such  party's  share  of  the 
proceeds  of  sale;  for,  conceding  that  the 
lien  is  not  affected,  the  utmost  result  is 
that  the  property  is  sold,  and  the  purchas- 
er takes  it  subject  to  the  lien.  Partition 
in  a  proper  case  is  a  matter  of  right,  and 
unwilling  co-tenants  will  not  be  forced  to 
continue  a  relation  they  wish  dissolved 
because  the  undivided  interest  of  one  may 
be  incumbered.  Probably  in  such  case  the* 
better  course  would  be  to  resort  toaotiurt 
of  equity  for  a  sale  for  partition,  making 
the  llenholders  parties;  but  the  existence 
of  such  lien  does  not  oust  the  Jurisdiction 
of  the  probate  court. 

Under  the  decree  of  sale  In  the  partition 
proceedings  In  theprobate  court  the  lands 
were  suld,  May  24, 1886,  by  the  appointed 
commissioners,  the  sale  was  reported  to 
and  confirmed  by  the  court,  and  the  com- 
missioners ordered  to  make  conveyances 
to  the  respective  purchasers.  At  the  sale 
John  Laslter  pdrchased  lot  numbered  86; 
Holden  Prout,  lot  17;  George  Prout,  lot 
85;  and  George  Prout,  John  Prout,  and 
Joshua  Prout,  lot  144.  Jhe  bill  seeks  par- 
tition of  the  two  lots  last  named.  By  the 
proceedings  the  title  of  the  original  Joint 
owners  to  the  several  lots  was  divested, 
and  vested  In  the  purchasers  respectively, 
so  that  each  purchaser's  title  and  poBses- 
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8loD  is  separate  blbA  distinct.  Admitting 
that  the  complainant  became  ttie  owner 
of  the  interest  of  Patriclc  Prout  by  her 
purchase  at  the  sale  under  the  execution 
against  him,  the  sale  for  partition  having 
been  made  prior  to  the  execution  sale,  she 
did  not  become  tenant  In  common  with 
the  original  Joint  owners  as  such,  but  a 
tenant  in  common  to  the  extent  of  the  in- 
terest purchased  by  her  in  each  of  the  lots 
only,  with  the  purchaser  of  such  lot  at 
the  partition  saJe.  The  title  and  posses- 
sion of  each  purchaser  being  separate  and 
distinct,  complainant  cannot  sustain  a 
Joint  suit  against  thesereral  purchasers, 
but  must  bring  a  separate  suit  against 
each  tor  the  partition,  or  sate  for  parti- 
tion, of  the  lot  purchased  by  him.  In  re 
Prentiss,  7  Ohio,  416.  The  parties  must  be 
tenants  in  common  of  all  the  lands  sought 
to  be  divided ;  and  a  sale  for  partition 
among  the  original  Joint  owners  having 
been  made  under  a  valid  decree  of  a  court 
of  concurrent  and  competent  JarlBdiction, 
whereby  the  Joint  tenancy  was  dissolved, 
complainant  cannot  maintain  a  bill 
against  them  as  such  for  the  purpose  of  a 
second  sale  of  the  same  lands  for  parti- 
tion among  them  and  herself  as  the  pur- 
ch€U9er  of  Patrick  Prout's  interest. 

This  conclosiou  relieves  the  necessity  of 
considering  the  other  questions,  argued  by 
counsel.    Affirmed. 

(«i  La.  Ann.  SIT)  

FOOTB  V.  OODWIN. 

(Supreme  Covrt  of  Louigtana.    May  19,  1890. 
^La.  Ann  ) 

Abbuicpbit— EvisBHca— Frxus. 

1.  A  claim,  the  payment  of  which  lias  re- 
mained nndemanded  more  than  10  years,  cannot 
be  recovered  unless  Uie  testimony  Is  direct  and 
uncontradicted. 

a.  Alleged  concealment,  deception,  and  frand 
with  reference  to  an  amount  alleged  to  have  been 
collected  for  another  must  be  shown  conclusively 
in  order  to  enable  a  claimant  to  recover. 

8.  Plaintiff's  testimony  alone  with  reference  to 
the  alleged  concealment,  deception,  and  fraud  will 
not  be  held  sufficient  to  prove  them,  when  pre- 
viously in  another  case,  beioreadlilerent  tribunal, 
he  has  sworn  that  the  amount,  if  recovered, 
would  be  due  only  to  the  party,  since  deceased, 
from  whose  succession  he  now  seeks  to  recover. 
(SyUabus  by  the  Oowrt) 

C.  S.  Kellogg  and  H.  B,  Wnlsb,  for  ap- 
pelltint.    Brunch  K.  Miller,  for  appellee. 

BBEA.I7X,  J.  Appeal  from  the  civil  dis- 
trict court  for  the  parish  of  Orleans.  The 
record  shows   the  following  facts: 

Some  time  In  the  year  1862,  plaintiff's 
brother,  as  agent  of  David  R.  Godwin, 
bought  for  him,  in  Texas,  a  number  of 
beeves,  at  $20  per  head.  In  purchasing, 
herding,  and  driving  them,  he,  the  said 
brother,  was  assisted  by  the  plaintiff  in 
thlH  suit.  The  latter  alleges  that,  while 
they  were  in  Texas,  he  also  bought  200 
head  of  beeves,  and  all  together  they  were 
driven  to  Louisiana;  that  Godwin  was 
to  sell  these  beeves  in  the  New  Orleans 
market,  and  account  to  plaintiff  in  propor- 
tion to  the  number  of  beeves  he  owned. 
In  Bouth-weet  Lonislana,  800  of  these 
beeves  were  sold  to  the  Confederate  gov- 
ernment, and  others  were  afterwards 
boDght  and  placed  In  the  drove,— a  num- 


ber abont  equal  to  that  sold  to  the  Con- 
federate government.  They  were  pastured 
In  Louisiana  abont  eight  months.  On  the 
trial  of  the  case  before  the  court  a  Qua,  a 
copy  of  an  affidavit  of  plaintiff  was  Intro- 
duced In  evidence,  in  which  he  deposed 
that  be  and  his  brother  purchased  for  ac- 
count of  David  R.  Godwin,  and  with  his 
money,  1,837  head  of  Texas  beeves;  that 
they  drove  them  from  Texas  to  Cypre- 
mort,  In  the  parish  of  St.  Mary.  While 
there  they  were  taken  by  the  Federal  army 
in  April,  May,  and  June,  1863.  He  also  de- 
poses in  this  affidavit  that  they  cost,  pur- 
chase price  and  expenses,  $60,000. 

There  was  a  claim  presented  by  Godwin 
against  the  United  States  government,  be- 
fore the  southern  claims  commission.  In 
1865,  for  the  value  of  1,200  head  of  Texas 
beeves  taken  by  the  Federal  army  in 
Cypremort,  the  number  remaining  of  the 
beeves  bought  for  him  by  his  said  agent, 
as  before  mentioned.  The  case  was  heard 
before  this  commission,  and  a  trial  was 
had.  The  affidavit  before  mentioned  was 
admitted  to  evidence.  In  addition,  at  the 
time,  plaintiff  testified  as  follows  ■before 
the  claims  commission  at  Washington: 
**  Question.  Have  you  any  Interest  In  this 
claim?  Answer.  I  have  not.  Q.  You  do 
not  expect  to  recover  anything.  If  he  recov- 
ers? A.  No,  sir;  I  do  not.  Q.  He  pays 
you  for  coming  on  here, — your  expenses 
and  time?  A.  He  pays  my  expenses  here. 
Q.  Nothing  was  said  about  your  being 
paid  in  proportion  to  the  amount  that 
was  recovered,  or  anything  of  that  sort? 
A.  No,  sir."  Upon  this  and  other  testimo- 
ny, the  claims  commission  held  that  the 
claimant  should  recover  the  sum  of  $24,000 
which  was  paid  to  him  by  the  government 
on  the  28th  May,  1877. 

Plaintiff  in  the  case  at  bar,  in  1876, 
wrote  several  letters  to  Godwin,  In 
.which  be  applied  for  loans  and  relief,  but 
does  not  state  anything  about  any  claim 
of  his,  either  actual  or  prospective,  grow- 
ing out  of  the  beef  transaction  in  the 
name  of  Godwin.  In  his  testimony  be- 
fore the  district  court  In  this  case,  plain- 
tiff testifies  that  he  knew  some  years  pri- 
or that  the  claim  against  the  government 
for  the  valne  of  the  1,200  beeves  had  been 
allowed,  but  that  he  was  informed  by  the 
claimant  that  the  amount  was  not  suffi- 
cient ;  that  he  had  applied  for  an  Increase. 
He  testifies  that  Godwin  designedly  con- 
cealed from  him  that  the  amount  had 
been  paid.  Godwin  died  In  January,  1877. 
About  nine  months  after  his  death,  plain- 
tiff's counsel  ascertained  that  the  sum  al- 
lowed by  the  government  had  been  paid. 
This  suit  was  then  brought.  On  the  trial 
before  the  court  a  qua,  the  defendant 
offered  in  evidence,  and  it  was  admitted, 
a  copy  of  plalntlR's  affidavit  made  In 
1876;  the  affidavit  admitted  before  the 
claims  commission ;  also  a  copy  of  his  tes- 
timony before  that  commission,  an  ab- 
stract from  which  is  copied  herein.  In  bis 
testimony,  plaintiff  denies  that  his  evi- 
dence before  the  claims  commission  was 
correctly  reported.  Nothing  is  said  about 
the  affidavit.  Serlons  objections  are  pre- 
sented to  plain tltTe  claim,— at  least  two 
In  number. 
1.  The  number  of  cattle  taken  by  the 
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government    doen    not  correspond  with 
the  number  boagbt. 

The  number  bought  lor  Godwin's  account  in 

Texas  was 1,791 

The  number  bought  in  Louisiana. 800 

2,091 
Sold  to  the  Confederates SCO 

Leaving 1,791 

The  Federal  army  took 1,200 

Tbe  records  do  not  disclose  that  more 
than  300  head  had  been  sold  before  the 
Federal  army  took  these  1,200.  About  an 
equal  number  was  bought  in  Louisiana. 
There  was  therefore  a  loss  incurred  ot  591 
head.  Plaintiff  alleges  that  they  were 
joint  owners  in  the  proportion  of  one-sixth 
to  five-sixths.  The  latter  proportion  of 
the  ownership  incurred  considerable  loss, 
while  tbe  former  remained  the  snuie;  tor 
plaintiff  testifies  to  a  right  predicated  on 
200  beeves  placed  in  the  drove  by  him. 
Nothing  is  said  by  plaintiff  as  to  expense 
or  loss.  While  there  is  no  necessity  for 
applying  the  maxim  prevailing  In  math- 
ematics, that  a  solution  which  leaves  a 
a  residuum  unaccounted  for  Is  no  solution 
at  all,  it  is  remarkable  that  one  of  the 
owners  of  joint  property  bears  all  tbe 
losses,  while  the  other  Incurs  none. 

2.  The  plaintiff  has  sworn  twice  that  the 
property  was  the  property  of  Godwin, 
and  that  he  had  no  Interest  whatever  in 
the  claim.  His  testimony  before  the 
southern  claims  commission  Is  not  at  all 
reconcilable  with  his  ownership  at  this 
time,  if  that  ownership  be  predicated  up- 
on a  title  dating  prior  to  the  time  the  wit- 
ness testified.  The  evidence  before  the 
court  establishes  the  date  as  prior.  The 
witness  in  his  own  behalf,  as  plaintiff, 
testifies  as  to  an  acknowledgment  madeto 
him  personally  by  Godwin  since  the  case 
was  heard  before  the  claims  commission. 
"He  is  not  to  be  heard  who  alleges  things 
contrary  to  each  other. "  Edson  v.  Freret, 
11  La.  Ann.  710.  "Extrajudicial  state- 
ments of  deceased  persons  have  always 
been  ranked  as  the  weakest  evidence,  and 
when  reported  to  have  been  made  to  a 
single  witness,  in  the  presence  of  no  one 
else,  generally  disregarded."  Succession 
of  Townsend,  40  La.  Ann.  66,8  South.  Rep. 
488.  The  case  of  Hobbs  v.  McLean,  117  D. 
S.  680,  6  Sup.  Ct.  Rep.  876,  is  cited  by  the 
defendant  as  authority  bearing  conclusive- 
ly in  support  of  bis  position  In  this  case. 
Each  plaintiff  had  testified  in  the  suit 
of  Peck  asrainst  tbe  United  States,  in 
which  case  tbe  fund  was  received,  that  he 
bad  no  interest  In  the  claim  of  Peck,  ex- 
cept that  he  held  one  of  the  notes  or  mem- 
oranda made  by  Peck.  Ferguson  v.  Ar- 
thur, 117  U.  S.  488,  6  Sup.  Ct.  Rep.  861.  It 
was  held  that  the  plalntills  were  not  es- 
topped. It  was  exclusively  a  question  of 
estoppel  vel  non.  The  weight  to  be  given 
to  tbe  testimony  was  not  the  question. 
In  the  case  at  bar,  plaintiff  is  not  estopped. 
The  defendant  cannot  set  up  estoppel ;  tor 
the  testimony,  as  in  the  case  cited,  was 
given  in  favor  of  her  side  ot  tbe  controver- 
sy, which  by  It  has  not  been  misled  or  ln> 
Jured.  It  is  a  question  ot  weight  to  be 
iclven  to  the  testimony. 

In  determining  the  weight  to  be  given 


to  the  testimony,  that  given  before  the 
court  of  claims  cannot  be  ignored,  but 
must  be  considered  in  connection  with  the 
testimony  given  when  the  present  case 
was  tried.  The  testimony  ot  the  plain- 
tiff is  not  such  as  to  satisfy  this  court  that 
the  previous  testimony  should  be  disre- 
garded, and  that  weight  should  be  g^ven 
to  the  last  only.  They  are  statements 
under  oath.  One  excludes  the  effect  of  the 
other,  and  cannot  form  the  basis  of  a  judg- 
ment. Only  one  other  witness  testifies 
with  reference  to  Godwin's  declaration 
made  since  the  claim  was  heard  before  the 
court  of  claims.  He  knows  that  he,  God- 
win, spoke  of  aiding  tbe  plaintiff,  but  he 
does  not  show  any  inteatlon  on  the  part 
of  Godwin  to  hold  himself  bound.  There 
was  not  the  least  promise  made.  The 
parties,  the  witness  and  Godwin,  bad  just 
become  acquainted  with  each  other;  and 
It  is  not  in  evidence  that  this  witness  ever 
spoke  ot  the  conversation  to  any 'one  aft- 
erwards; not  even  to  the  plaintiff.  In  the 
absence  of  acknowledgment  proven  by 
satisfactory  and  sufficient  evidence,  judg- 
ment affirmed. 

■~~~"  (28  Fla.  Mt) 

JACKB0NYIL.I.B,  T.  &  E.  W.  RT.CO.  V.  WBLL- 
MAK. 

(Supreme  Court  of  Florida.    Aug.  4, 1890.) 

lUlLBOin     COMPA.NI1I8  —  ElLUNO     STOOK  —  EK- 
PLOTB'S  RbPOBT— EVIBBNCB. 

1.  A  declaration  against  a  railroad  company 
to  recover  damages  for  killing  a  mule  on  its  road 
need  not  be  more  speolflo  in  its  allegation  as  to 
locality  than  to  state  the  county  in  which  the 
killing  occurred. 

2.  The  report  of  an.  emplove  of  the  company 
as  to  the  IdUmg  of  an  animal,  if  admissible  as 
evidence  on  behalf  of  the  company,  is  not  so  nn- 
less  it  be  shown  that  It  was  the  duty  and  business 
of  tbe  employe  to  make  such  report,  and  that  it 
was  made  contemporaneously  wim  the  occurrence. 
Nor  should  the  oral  testimony  of  the  employe  be 
stricken  out  on  the  ground  that  his  report  is  bet- 
ter eridence. 

8.  The  engineer  in  charge  of  tbe  engine  had 
testified  for  the  company,  and  on  cross-examina- 
tion was  asked,  "What  would  be  the  consequence 
if  you  should  kill  stock  carelessly  and  negligently, 
ana  should  report  it  to  your  company  1 "  The  ques- 
tion was  objected  to,  on  the  ground  that  it  was 
new  matter,  and  was  irrelevant  and  incompetent, 
but  the  court  overruled  the  objection.  Held, 
that  the  qnestion  was  proper,  as  a  means  of  fur- 
nistalncr  the  jury  atestof  the  value  of  hisevidenoa 
through  his  relation  to  the  company,  and  his  in- 
terest and  inclination  towards  the  parties. 

4.  There' is  no  rigorous  rule  that  would  ex- 
clude cumulative  testimony  in  rebuttal,  but  its 
admission  or  rejection  rests  verymuoh  in  thedls- 
cretion  of  tiie  trial  judge. 

5.  The  statute  of  1887,  o.  8740,  makes  the  fact 
of  injuring  or  killing  live-stock  by  the  engine,  etc. , 
of  a  railroad  company,  when  proven  to  the  satis- 
faction of  the  jury,  ■prima  fade  evidence  of  neg- 
ligence. And  where  tliis  fact  is  {iroved,  and  the 
evidence  is  conflicting  in  regard  to  the  particular 
carelessness  which  it  is  claimed  led  to  the  injury, 
if  the  evidence  to  which  the  jury  gave  credence 
reasonably  tends  to  support  Ibeir  finding,  this 
court  will  not  disturb  the  verdict. 

6.  Where  the  testimony  as  to  the  valoe  of  an 
animal  killed  by  a  railroad  company  does  not 
Indicate  whether  the  estimate  of  tne  value  given 
was  based  upon  the  market  price,  if  there  is  such 
a  price  to  govern,  or  upon  aotnal  value,  uid  there 
is  nothing  to  show  that  an  effort  was  made  to  as- 
certain from  the  witnesses  on  what  basis  the  valu- 
ation was  made,  this  court  will  not  set  aside  the 
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nardlet  <m  Hm  mere  anppositlom  that  this  basU 
WM  not  the  market  value. 
(ayUobtw  by  the  Court.) 

Appeal  from  circuit  coart,  Volnsla  coun- 
ty: James  F.  McClkllan,  Judge. 

J.  R.  Parrott,  for  appellant.  Hatalin  A 
Stewart,  for  appellee. 

Maxwell,  J.  In  an  action  of  appellee 
against  appellant  to  recover  damages  for 
the  negligent  killing  of  a  mnle,  the  decla- 
ration runs  thus:  Plaintiff  "sues  the  de- 
fendant, the  Jacksonville,  Tampa  dc  Key 
West  Rallvray  Company,  a  corporation 
duly  Incorporated  ander  the  laws  of  the 
state  of  Florida,  and  as  such  the  defend- 
ant. In  the  month  of  May,  18S7,  run  and 
operated  a  railroad  from  JacksonviHe  to 
Sanford,  Fla.,  and  run  the  same  in  and 
through  Volusia  county.  And  on  or 
about  the  ISth  day  of  May,  1887,  and  in 
Volusia  county,  the  said  defendant,  by 
their  servants,  agents,  and  employe^, care- 
lessly and  negligently  ron  the  engine  and 
ears  of  defendant  over  one  mule,  the  prop- 
erty of  the  plaintiff,  and  crippled  and 
wounded  the  said  mule,  of  which  injuries 
the  said  mule  soon  thereafter  died, "  etc. 
This  declaration  was  demurred  to,  on  the 
ground  that  It  does  not  allege  the  exist- 
ence of  defendant  so  as  to  give  the  court 
jurisdictloii  of  the  case,  and  on  the  further 
ground  that  it  does  not  set  forth  in  what 
part  or  near  what  mile-post  on  defend- 
ant's road  the  accidRUt  happened  In  Volu- 
sia county  with  sufficient  exactness  to  en- 
able defendant  to  make  its  defense.  The 
court  overruled  the  demurrer,  properly 
BO,  we  think,  but  the  record  contains  ex- 
ception to  this.  The  mere  reading  of  the 
declaration  shows  that  the  first  ground 
has  no  foundation  in  fact,  and  as  to  the 
second  ground  it  was  not  necessary  in  re- 
spect to  locality  to  set  forth  more  than  that 
the  accident  occurred  on  defendant's  road 
in  Volusia  county.  We  know  of  no  rule  of 
pleading  which  requires  a  more  particular 
statement  of  the  place  of  snch  an  occar- 
rence. 

The  defendant  filed  three  pleas :  (1)  Not 
Kullty;  (2)  contribotory  negligence;  and 
(8)  a  fuller  equiralent  of  not  guilty.  Is- 
sues were  Joined  on  the  pleas  and  a  trial 
bad,  in  the  progress  of  which  arose  the 
hirtlier  questions  presented  here  for  de- 
termination. Among  these  Is  a  question 
relating  to  the  admission  or  retention  of 
the  evidence  of  one  Giles,  a  witness  for  the 
plaintiff.  After  he  had  testified  as  to 
what  he  saw  at  and  about  the  time  the 
snglne  of  defendant  struck  the  mule,  he 
was  asked  by  defendant's  counsel  if  in  his 
official  capacity,  being  section  foreman, 
be  did  not,  after  the  accident,  make  a  re- 
port to  the  company  in  regard  to  it.  He 
■aid  he  did.  Thereupon  said  counsel  moved 
to  strike  out  his  testimony,  on  the  ground 
that  there  was  better  evidence  in  exist- 
ence, meaning  the  said  report.  The  coort 
denied  the  motion.  A  similar  question  is 
connected  with  the  effort  ottbe  samecoun- 
sel  to  get  in  evidence  a  like  report  of  one 
Oerror,  engineer,  and  a  witness  for  defend- 
ant. The  court  refused  to  admit  it,  but 
permitted  the  witness  to  refresh  his  mem- 
ory from  the  report.  In  both  Instances 
the  action  of  the  court  was  proper.    It 


was  not  shown,  so  far  as  the  record  dis- 
closes, that  it  was  the  duty  or  business  of 
either  of  these  witnesses  to  make  such  re- 
ports; and  If  it  was,  it  Is  not  a  matter  of 
such  common  knowledge  as  to  dispense 
with  proof  of  it.  As  to  Giles,  it  does  not 
appear  when  his  report  was  made,  whether 
contemporaneously  or  not;  but,  even  if 
there  had  been  satisfactory  showing  on 
these  points,  so  as  to  render  the  paper  ad- 
missible, if  admissible  at  all,  this  furnished 
no  reason  for  striking  out  bis  oral  testi- 
mony. If  admissible  in  analogy  to  entries 
by  a  third  person  In  the  course  of  business, 
that  does  not  render  his  oral  teHtlmony 
inadmissible.  On  the  contrary,  the  rule  to 
that  "if  be  Is  living,  and  competent  to 
testi^,  it  Is  deemed  necessary  to  produce 
him.'  1  Oreenl.  Ev.  |  116.  Then,  as  to 
Gerror,  besides  that  it  does  not  appear 
that  it  was  his  duty  or  business  to  make 
snch  reports,  the  one  be  made  was  dated 
May  29th,  and,  as  the  accident  occurred 
May  ISth,  we  are  not  prepared  to  say  that 
It  was  within  the  rule  which  requires  con- 
temporaneous entry  of  the  tmnsaction  to 
render  It  admissible  as  evidence.  So  Ger- 
ror's  report  alno,  if  admissible  at  all,  was 
properly  excluded  for  want  of  requisite 
conditions  to  supoort  it. 

On  cross-examination  of  the  engineer, 
Gerror,  he  was  arsked,  "  What  would  be 
the  consequence  If  you  should  kill  stock 
carelessly  and  negligently,  and  should  re-, 
port  it  to  your  company?  "  Defendant's 
counsel  objected  to  the  question  "on  the 
ground  that  it  was  new  matter,  was  not 
brnught  out  on  the  direct,  and  was  irrel- 
evant and  Incompetent;"  and  hesays  here 
that  the  court  erred  in  overruling  bis  ob- 
jection. We  think  not.  There  is  much  lat- 
itude allowed  in  a  cross-examination,  be- 
cause "by  means  of  it  the  situation  of  the 
witness  with  respect  to  the  parties  and  to 
the  subject  of  litigation,  his  interest,  his 
motives,  his  inclination  and  prejudices, 
*  *  *  are  all  fully  iuYestigated  and  as- 
certained, and  submitted  to  the  considera- 
tion of  the  Jury,  •  •  •  whahave  thus 
had  an  opportunity  of  observing  his 
demeanor,  and  of  determining  the  Just 
weight  and  value  of  his  testimony."  1 
Oreenl.  By.  $  446.  The  answer  of  the  wit- 
ness, "I  would  pity  for  it  and  get  out." 
shows  that  thequestion  related  to  his  sit- 
uation towards  the  parties,  and  to  his  in- 
terest and  inclination,  and  was  with  a 
Tlew  to  test  the  value  of  his  testimony. 

The  objection  to  the  testimony  In  behalf 
of  plaintiff  of  one  Aiken,  as  being  improp- 
erly admitted  in  rebuttal,  is  not  well 
founded.  There  had  been  conflict  of  testi- 
mony between  the  witnesses  of  plaintiff 
and  defendant  on  important  matters  of 
fact,  and  Aiken  was  called  to  streuEthen 
the  case  of  plaintiff,  his  testimony  on 
those  matters  being  In  fact  strictly  In  re- 
buttal of  that  of  defendant's  witnesses, 
though  cumulative  from  a  different  point 
of  observation  of  that  of  plaintiff's  wit- 
nesses, We  do  not  understand  that  there 
is  any  such  rigorous  rule  as  would  cut  off 
bis  testimony  under  such  circumstances, 
but  that  Its  admission  or  rejection  lies 
very  much  in  the  discretion  of  the  trial 
Judge. 

The  testimony  being  freed  from  the  ob- 
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Jeotiona  of  appellant,  we  are  now  to 
consider  whether  the  verdict  in  favor  of 
plaintiff  should  be  set  aside  becaune  con- 
trary to  the  evidence  and  to  law ;  and  In 
conBldering  the  evidence  the  rule  established 
by  statute  in  1887  (Acts  1887,  p.  113,  c.3740) 
must  be  applied.  This  makes  the  fact  of 
the  injuring  or  killing  of  live-stock  by  a 
railroad  engine,  cars,  or  train,  when 
proven  to  the  satisfaction  of  the    jury, 

prima  tMcie  evidence  of  negligence  on  the 
part  of  [the]  railroad  company. "  That 
the  mule  was  injured,  and  died  from  the 
injury,  and  that  the  injury  was  inflicted 
by  an  engine  running  at  the  time  on  de- 
fendant's road  In  Volusia  county,  is  not 
dlspnted.  This  mm^h  proved,  the  burden 
was  then  put  upon  appellant  to  show 
that  the  injury  was  not  the  result  of  neg- 
ligence. In  regard  to  that,  it  appears 
from  the  testimony  of  appellant's  wit- 
nesses that  the  brakes  of  the  engine  were 
in  good  order;  that  the  whistle  was 
blown,  and  that  proper  effort  was  made 
with  the  lever  to  stop  the  train,  but  that 
it  was  impossible  to  stop  it  in  the  distance 
between  the  train  and  mule  when  the  mule 
was  first  seen  from  the  engine,  the  dis- 
tance, according  to  their  statement,  be- 
ing not  over  20  feet.  Tf  there  was  negli- 
gence, therefore,  it  is  to  be  found  in  some 
other  facts  than  thecondition  of  the  engine 
and  itfi  management.  Appellee  claims  as 
a  principal  fact  that  there  was  careless- 
ness in  the  engineer  and  others  on  the  en- 
gine in  not  keeping  a  proper  lookout 
ahead,  and  to  show  this  has  evldenretbat 
tlie  road-track  over  which  the  train  ran 
for  a  mile  before  reaching  the  mnle  was 
straight,  and  that,  though  early  In  the 
morning,  there  was  sufficient  li^lit  to  en- 
able them  to  see  it  a  much  longer  distance 
than  20  feet.  One  witness  says  that  it 
was  after  sunrise,  about  6  o'clock  in  the 
morning  of  the  18th  of  May,  and  that  be- 
fore the  mule  was  struck  he  saw  a  brake- 
man  on  the  top  of  the  cars  as  it  was  pass- 
ing some  40  or  60'  roils  (more  than  300 
yards)  distant  from  him.  Another  says  it 
was  broad  daylight  when  he  saw  the 
train  coming  down  the  track,  about  haft 
a  mile  off,  as  it  seemed  to  him,  but  would 
not  say  whether  the  snn  was  up  or  not, 
and  saw  the  mule  on  the  track  some  way 
off  before  it  was  struck.  Another  says  he 
plainly  saw  the  mule  at  a  distance  of  100 
feet  grazing  on  the  grade  of  the  road,  15 
or  20  minutes  before  it  was  struck,  and 
that  when  so  seen  It  was  between  day- 
light and  sunrise.  He  says  further  that 
the  morning  was  foggy.  On  the  other 
hand  it  is  claimed  for  defendant  that  the 
morning  was  very  foggy ;  that  the  acci- 
dent occurred  just  at  dawn,  and  that  at 
the  time,  owing  to  these  conditions  and 
to  the  fact  that  one  could  not  see  more 
than  20  or  30  feet  ahead  with  the  head- 
light, on  account  of  the  fog,  the  accident 
was  unavoidable;  and  the  engineer  and 
fireman  testify  to  this  effect. 

It  was  incumbent  on  appellant  to  satis- 
fy the  jury  that  there  was  not  carelessness 
in  the  particular  mentioned,  and  tbcy,  in 
dealing  with  the  conflicting  evidence  as  to 
the  time  of  day,  and  as  to  the  sufficiency 
of  light  for  discovery  of  the  mule  sooner 
than  was  done,  and  In  time  to  prevent  the 


accident,  found  in  favot'  of  the  plaintiff; 
and  on  this  conclusion  their  verdict  sus- 
tained the  charge  of  negligence.  This 
court  will  not  disturb  a  verdict  reached 
under  such  circumstances,  where  the  evi- 
dence to  which  the  jury  gave  credence  rea- 
sonably tends  to  support  it,aa  in  this  case 
we  think  it  does. 

Another  ground  of  objection  to  the  ver- 
dict is  that  "there  was  no  testimony  as 
to  the  market  value  or  as  to  the  value  of 
the  animal  killed;  consequently  no  evi- 
dence on  which  the  jury  could  assess  dam- 
ages. "  Two  witnesses  said  the  mule  was 
worth  $200,  but  the  verdict  was  for  only 
f  150.  It  is  argued  from  this  that  the  evi- 
dence did  not  authorise  the  jury  to  find 
the  amount  they  did,  and  that  therefore 
they  discarded  the  testimony,  and  acted 
on  their  own  knowledge,  which  they  had 
no  right  tn  do.  But  there  was  other  tes- 
timony which  entered  into  the  question  of 
value.  One  witneHs  said  the  mule  was 
probably  11  years  old,  and  another  said  it 
was  an  old  gray  mule.  This  may  have  in- 
fluenced the  jury  in  their  conclusion  as  to 
value,  and  probably  did.  And  as  to  the 
question  of  market  value,  assuming  that 
mules  have  such  value,  there  is  nothing  in 
the  evidence  to  show  whether  the  estimate 
of  value  was  upon  what  the  mule  was 
worth  tn  market,  or  otherwise;  and,  it 
appellant  considered  the  market  value  the 
true  measure  of  damages,  it  was  for  him, 
by  examination  of  the  witnesses,  to  test 
whether  or  not  that  waa  the  basis  upon 
which  the  worth  of  the  mule  was  given. 
We  cannot  say,  from  anything  before  us, 
that  it  was  not. 

The  remaining  questions  raised  by  ap- 
pellant we  find  to  be  without  substantial 
merit,  and  it  is  unnecessary  to  discuss 
them.  As  to  the  refusal  of  the  court  to 
give  the  charges  appellant  asked  for, some 
of  these  were  calculated,  under  the  state 
of  the  evidence,  to  be  misleading,  while  as 
to  the  others  there  was  nothing  in  the  evi- 
dence to  call  for  or  warrant  them. 

The  judgment  will  be  affirmed. 


Thbabbeb  v.  Statb. 


(26  Fla.  626) 


(Supreme  Oawrt  of  FUyrtda.    June  14, 1890.) 

HiTBDXB— RiOHT  TO  'StUi—lSTKST. 

1.  Under  a  oonstitation  making  all  offenses 
bailable  except  "capital  offenses,  where  the  proof 
is  evident  or  the  presumption  great, "  bail  will 
be  denied  a  person  under  indictment  for  murder 
where  the  evidence  adduced  is  such  that  if  a  Jury 
had  found  a  verdict  of  guilty  of  a  capital  offense 
a  Judge  would  sustain  the  conviotlon,  or  refuse  to 
grant  a  new  trial.  If  the  evidence  is  of  less  eiBoaoy, 
bail  should  be  granted. 

a.  The  charge  given  by  the  circuit  court  in 
the  case  of  Andrews  v.  State,  as  to  premeditated 
design,  as  such  charge  appears  on  page  607,  21 
Fla.,  is  not  "quoted  with  approval,"  or  paaKd 
on  otherwise  by  this  court  in  that  case,  in  so  far 
as  it  relates  to  premeditated  design. 

{SyUaInu  by  the  Court.) 

Error  to  circuit  court,  Alachua  county ; 
J.  J.  FiNLBT,  Jndge. 

Taylor  &  Carter,  Bobt.  W.  D&riM,  and 
John  W.  Asbbjr,  for  plaintiff  in  error. 
William  B.  Lamar,  Atty.  Oen.,  and  J.  L. 
Ifraxee,  for  defendant  in  error. 


Digitized  by 


Google 


848 


SOUTHERN  BEPOBTEB,Voi..  7. 


(FU. 


Ranbt,  C.  J.  '  The  plaintiff  in  error 
stands  bidicted  in  the  circuit  court  of 
Alachua  county  for  the  murder  of  Louis 
Witkovski,  and,  having  applied  to  the 
]udge  of  thatclrcuit  to  be  released  on  bail, 
the  judge  heard  the  testimony  adduced 
by  the  prisoner  and  the  state,  and,  con- 
cluding that  the  ca*e  was  not  bailable,  de- 
nied the  application.  To  the  order  refus- 
ing bail  the  xjrisoner  prayed  a  writ  of  er- 
ror to  this  court,  and  the  circuit  judge 
granted  the  writ,  and  in  this  manner  the 
decision  of  the  judge  is  before  us  for  re- 
view. 

The  ninth  section  of  the  declaration  of 
rights  is:  "All  persons  shall  be  bailable 
by  sufficient  sureties,  except  for  capital 
offenses,  where  the  proof  is  evident  or  the 
presumption  great."  Const.  18S5.  A  safe 
rule,  commending  itself  to  our  judgment, 
and  having  tlie  sanction  of  courts  of  high 
character  in  states  in  which  a  similar  con- 
stitutional provision  has  prevailed,  is  to 
refuse  bail  In  all  cases  where  a  judge 
would  sustain  a  capital  conviction,  if  pro- 
nounced by  Jury,  on  such  evidence  of  guilt 
a«  is  exhibited  on  the  hearing  for  bail,  and 
where  the  evidence  is  of  less  efficacy  to  ad- 
mit to  bail.  Com.  v.  Keeper  of  Prison,  2 
Ashm.  227;  State  v.  Summons,  19  Ohio,  139; 
Street  v.  State.  43  Miss.  1;  Ex  parte  Bry- 
ant, 34  Alfi.  270;  Ex  parte  McAnally,  53 
Ala.  495;  Ex  parte  Nettles,  58  Ala.  268; 
Church,  Hab.  Corp.  §§  402,  403.  The  decis- 
ions of  the  Texas  court  of  appeals  cited  in 
behalf  of  plaintiff  in  error  were  made  un- 
der a  constitutional  provision  similar  to 
the  above,  omitting  the  words  "or  the 
presumption  great,"  (Const.  Tex.  1876;) 
yet  tlie  same  rule  is  approved  In  Ex  parte 
Foster,  5  Tex.  App.  625;  Ex  parte  Beacon, 
12  Tex.  App.  318;  Ex  parte  Coldiron,  15 
Tex.  App.  464. 

We  have  carefully  considered  the  evi- 
dence in  this  case,  and,  without  going 
into  a  discussion  of  it,  which  in  such  cases 
appellate  courts  refrain  from  doing,  (Ex 
parte  Foster,  supra,)  in  view  of  the  possi- 
ble effect  it  might  have  upon  the  jury  trial 
to  follow,  we  are  satisfied  that  the  circuit 
judge  was  governed  by  the  rule  as  above 
stated,  and  as  it  is  further  explained  in 
the  authorities  cited,  and  we  find  in  the 
record  nothing  which  would  Justify  us  in 
interfering  with  his  action  in  refusing  bail. 
Ex  parte  McAnally,  supra. 

We  are  asked,  among  other  grounds,  to 
admit  to  bail  upon  the  basis  of  the  charge 
as  to  premeditated  design  given  by  the 
circuit  jadge  in  the  case  of  Andrews  v. 
State,  and  to  be  found  in  21  Fla.  607. 
which  charge  counsel  assert  to  be" quoted 
with  approval"  by  this  court.  Even  a 
slight  consideration  of  the  opinion  will 
discover  that  the  correctness  of  the  charge 
as  to  the  question  of  what  constitutes  a 
premeditated  design  was  not  before  the 
court,  and  that  it  was  not  passed  upon, 
approvingly  or  otherwise  in  that  respect. 
The  law  as  to  premeditated  design  as  an 
element  of  murder  in  the  first  degree,  un- 
der the  statute  of  1868,  is  discussed  in  oth- 
er decisions  to  be  found  in  our  Reports; 
and  it  is  not  for  ns  to  review  at  this  time 
an  instruction  of  the  circuit  court  in  the 
Andrews  Case  upon  a  point  not  made 
when  it  was  before  this  court. 


The  writ  of  error  was  doubtless  allowed 
by  the  circuit  judge  in  this  case  upon  the 
theory  that  the  proceedings  before  him 
were  sabstantially  in  the  naturo  of  a 
habeas  corpas.  Xo  objection  has  been 
taken  by  the  state  to  the  apparent  and 
serioas  irregularities.  Still  it  has  been 
not  without  considerable  hesitation  that 
we,  on  ascertaining  them  since  the  sub- 
mission uf  the  cause,  have  obtained  onr 
own  consent  to  overlook  them,  and  our 
having  done  so  on  this  occasion  will  not 
be  taken  as  a  precedent  for  future  causes. 

The  judgment  la  affirmed. 


(26  Fla.  427) 

State  ez  rel.  Mira  v.  Smith,  Tax  Col- 
lector. 

(Supreme  Court  of  Florida.  JiUy  21,  1890.) 
iNTOxioATmo  LiQUOBS— LiOEirsB— Repku.  of  Act. 
The  act  of  Uarch  8,  1888,  (chapter  3406) 
enacting,  In  effect,  that  no  person  shall  be  li- 
censed to  sell  intoxicating  liquors,  wines,  or 
beer  until  he  has  obtained  from  the  county  com- 
missioners a  permit  to  sell  the  same,  to  be  issued 
by  them  on  his  application,  signed  by  a  majority 
of  the  registered  voters  of  the  election  district 
in  which  the  privilege  of  selling  is  to  be  exer- 
cised, and  duly  proven,  and  published  in  the  man- 
ner prescribed,  was  not  repealed  by  the  nine- 
teenth, or  local  option,  article  of  the  constitution 
of  1885,  providing  for  elections  to  decide  whether 
the  sale  of  intoxicating  liquors,  wines,  or  beer 
shall  be  prohibited  in  a  county,  and  giving  to  a 
majority  vote  cast  in  an  election  district  in  favor 
of  prohibition  the  effect  to  prohibit  sales  in  such 
district,  although  the  majority  of  the  aggregate 
vote  of  a  county  may  be  against  prohibition;  nor 
has  subsequent  legislation  repealed  or  rendered 
it  inoperative  as  to  any  county  in  which  an  elec- 
tion may  not  have  been  held  under  the  above 
article  of  the  constitution. 

(.SyUabus  by  the  Cov/rt) 

Mandamus. 

John  E.  Hartridffe,  tnv  plalntiB.  Will- 
iam  B.  Lamar,  Atty.Oen.,  for  defendant. 

Ranet,  C.  .T.  The  eleventh  section  of 
the  general  act  tor  the  assessment  and  col- 
lection of  revenue,  approved  March  5, 1883. 
(chapter  3413,)  provided  that  no  person 
snould  engage  in  or  manage  any  business, 
profession,  or  occupation  named  therein 
unless  a  state  license  should  be  procured 
from  the  collector  of  revenue,  such  license 
to  beisBued  on  the  paymentof  the  amount 
specified  in  the  section,  as  to  any  partic- 
ular profession  or  occupation;  and  the 
same  section  authorized  counties  and  in- 
corporated cities  and  towns  to  impose  an 
additional  license  tax  upon  the  same  busi- 
ness, occupation,  or  profession,  but  not  to 
exceed  50  per  cent,  of  the  state  tax. 

The  same  legislature  passed  an  act 
(chapter  3416)  which  was  approved  on  the 
8d  day  of  the  same  month,  and  is  en- 
titled "An  act  to  regulate  the  sale  of  liq- 
uors, wines,  and  beer  in  the  state  of 
Florida  by  the  boards  of  county  commis- 
sioners of  the  several  counties. "  Its  pro- 
visions are  that  it  shall  not  be  lawful  fot 
any  person  or  persons  to  sell  any  intoxi- 
cating liquors,  wines,  or  beer  In  any  elec- 
tion district  in  any  county  except  upon 
compliance  with  the  following  require- 
ments :  Any  person  wishing  to  sell  the 
same  shall  make  application  to  the  board 
of  county  commissioners  of  the  county  In 
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whlcb  the  privilege  of  sale  1h  deeired,  at  a 
regular  meeting  of  the  board,  for  a  license 
to  sell ;  Buch  application  to  be  signed  by  a 
majority  of  the  registered  voters  in  such 
election  district,  as  shown  by  the  registra- 
tion list  on  file  in  the  oflice  of  the  clerlj  of 
the  circuit  court  at  the  date  of  the  applica- 
tion ;  and  the  applicant  to  make  affidavit 
that  eax;h  and  every  name  or  mark  affixed 
to  thepetitlon  was  the  act  and  deed  of  the 
party  purporting  to  have  signed  the  same, 
which  signing  must  have  been  in  the  pres- 
ence of  at  least  twocredible  witnesses,  and 
that  there  was  no  fraud,  bribery,  or  decep- 
tion In  procuring  thesignatures  or  marks. 
The  petition,  with  the  names  and  marks, 
has  to  be  published-  In  a  prescribed  man- 
ner for  two  weeks  before  the  county  com- 
missioners meet  to  "hear"  the  petition. 
No  collector  of  revenneshall Issue  "license" 
to  any  person  or  personn  unless  "a  per- 
mit" is  presented  from  the  board  of  coun- 
ty commlssionere, and  said  "license"  so  is- 
sued shall  contain  a  provision  that  the 
same  may  be  suspended  or  revoked  by  the 
board  ol  county  commlBsioners  lor  any  of 
the  causes  hereinafter  set  forth.  Section  3. 
It  forbids  (section  4)  the  sale  of  any  liq- 
uors, wines,  or  beer  to  any  minor,  or  to 
any  person  in  a  state  of  intoxication,  and 
authorizes  and  directs  (section  5)  the 
board  to  suspend  a  license  upon  affidavit 
being  made  by  two  or  more  reliable  citi- 
zens that  the  dealer  has  sold  any  intox- 
icating beverage  to  a  minor,  or  to  a  per- 
son in  a  state  of  intoxication,  and  pre- 
scribes (section  6)  the  practice  upon  the 
hearing  in  such  cases.  Any  person  vio- 
lating the  provisions  of  this  act  Is  made 
amenable  to  the  penalties  "now  prescribed 
by  law "  for  selling  liquor  without  a  li- 
cense, and  to  be  tried  in  the  same  manner; 
but  there  is  a  proviso  to  this  section  to 
the  effect  that  the  act  shall  not  apply  to 
the  sale  of  domestic  wines  by  the  person 
making  the  same. 

In  State  v.  Brown,  19  Fla.  568,  decided 
in  1883,  the  fifth  and  sixth  sections  of  the 
act  were  held  to  be  void  and  unauthorized 
by  the  constitution  in  so  faras  they  sought 
to  invest  the  county  commissioners  with 
judicial  power  to  hear  and  determine  a 
complaint  against  the  holder  of  a  license, 
and  to  revoke  It,  as  they  created  a  court 
not  authorized  by  the  organic  law,  but 
that,  in  so  far  as  the  act  required  the  ap- 
plicant for  a  license  to  produce  to  the 
county  commissioners  an  application 
signed  by  a  majority  of  the  registered  vot- 
ers In  the  election  district  where  it  was 
desired  to  make  sale,  and  to  otherwise 
comply  with  the  terms  prescribed,  it  was 
valid.  The  two  acts  were,  as  to  the  mat- 
ter of  liquor  licenses,  held  to  be  in  part 
materia,  and  not  incongruous,  but  capa- 
ble of  being  enforced,  barring  the  uncon- 
stitutional provisions  mentioned. 

In  1885,  an  amendment,  approved  Febru- 
ary 15th,  was  made  of  the  above  general 
revenue  law,  but  It  in  no  wise  affected  the 
liquor  provisions  of  either  of  the  two  stat 
utes.  Later  In  the  same  year,  the  conven- 
tion which  framed  the  present  constitution 
assembled,  which  constitution  was  ratified 
by  a  vote  of  the  people  in  November,  A.  D. 
1888,  and  went  into  operation  on  the  1st 
day  of  January  of  the  following  year. 
v.7so.no.29— 54 


The  local  option,  or  nineteenth,  article 
of  this  instrument  is  to  the  effect  that  the 
board  of  county  commissioners  of  each 
county  in  the  state  shall,  not  oftcner  than 
once  in  every  two  years,  upon  the  applica- 
tion of  one-fourth  of  the  registered  voters 
of  the  county,  call  and  provide  for  an  elec- 
tion in  the  county  to  decide  whether  the 
sale  of  Intoxicating  liquors,  wines,  or  beer 
shall  be  prohibited  therein,  the  question 
to  be  determined  by  a  majority  vote  of 
those  voting  at  the  election  so  called, 
which  election  must  be  held  in  the  manner 
provided  by  law  for  holding  general  elec- 
tions. If  at  any  such  election  a  majority 
of  the  votes  cast  in  any  election  district  of 
a  county  is  against  the  sale  of  such  liquors, 
they  shall  not  be  sold  in  such  district. 
Such  election  shall  be  held  within  60  days 
from  the  time  of  the  presentation  of  the 
application,  unless  thereby  It  would  take 
place  "  within  sixty  days  of  any  state  or 
national  election,"  in  which  case  it  shall 
be  held  "  within  sixty  days  after  any  such 
state  or  national  election;  "  and  the  legis- 
lature is  directed  to  provide  "necessary 
laws  to  carry  out  and  enforce'"  this  article. 

'The  legislature  of  IS^i?  passed  an  act 
(chapter  3700,  approved  June  2, 1887)  for 
the  "enforcement  of  the  provisions"  of 
this  article.  Among  Its  provisions  are  the 
following  I  Should  a  majority  of  the 
votes  legally  cast  at  any  election  held  as 
provided  in  the  act  be  against  selling, 
then  no  intoxicating  liquors,  wines,  or 
beer  shall  be  sold  in  the  county  until  oth- 
erwise determined  by  an  election  to  be 
held  not  of tener  than  once  in  every  two 
years;  but,  should  the  majority  of  the 
votes  be  for  selling,  then  such  liquors, 
wines,  or  beer  may  be  sold  In  the  county 
until  otherwise  decided  by  an  election  to  be 
held  pursuant  to  the  statute;  it  being  pro- 
vided, however,  that  such  liquors  shall 
not  be  sold  in  any  election  district  in  which 
a  majority  vote  was  cast  against  selling; 
that,  should  it  be  determined  at  an  elec- 
tion that  llqnon^  may  be  sold  in  the  coun- 
ty, then  the  person  or  persons  wishing  to 
make  sales  in  any  precinct  voting  in  fa- 
vor of  such  sales  shall  obtain  license  on 
paying  such  tax  or  taxes  as  may  be  pre- 
scribed by  law  for  carrying  on  the  busi- 
ness. Any  person  selling,  or  causing  to 
besold,  any  llqnors  in  any  county  voting 
against  the  sale  of  the  same  therein,  is, 
upon  conviction,  to  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  fined  or  im- 
prisoned, or  both  fined  and  imprisoned,  as 
provided  in  the  act. 

This  legislature  also  passed  a  general 
revenue  act,  approved  June  13,  1887,  which 
is  a  revision  of  the  general  revenue  law  of 
1885,  mentioned  at  the  outset  of  this  opin- 
ion, and  contains  similar  provisions  to 
those  set  OTit  in  the  first  paragraph  of 
this  opinion.  In  this  act  of  1887  the  fol- 
lowing language  also  occurs,  in  section  9, 
which  section  takes  the  place  of  section  11 
of  the  act  of  1883 :  "  Dealers  In  spirituous, 
vinous,  or  malt  liquors  shall  pay  a  license 
tax  of  four  hundred  dollars  in  each  coun- 
ty for  each  place  of  business,  and  dealers 
paying  the  same,  and  receiving  a  license 
therefor,  shall  be  authorized  to  sell  spir- 
ituous, vinous,  and  malt  liquors,  or  any 
of  such  liquors;  butneitherspirituous,  vln- 
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one,  nor  malt  liquors  shall  be  sold  unless 
said  license  tax  1b  first  paid,  and  a  license 
therefor  first  taken  out.  DlBtUlers  of  spir- 
ituous liquors  shall  pay  a  license  tax  of 
three  hundred  dollars  In  each  county,  lor 
each  place  of  business:  provided,  that  no 
license  shall  be  issued  to  any  person  to  sell 
or  distill  spirituous,  vinous,  or  malt  liq- 
uors in  any  county  or  election  district 
where  such  sale  has  been  prohibited  In 
pursuance  of  the  constitution  and  laws  of 
this  state. "  This  lang^uage,  down  tu  the 
proviso,  with  a  substitution,  however,  of 
"three  hundred"  for  "four  hundred, "  is  to 
be  found  in  the  general  revenue  act  of  1883, 
(chapter  3413,  supra,)  but  not  the  proviso. 
The  last  section  of  this  act  repeals  express- 
ly the  general  revenue  act  of  1888,  and  the 
amendment  thereof,  with  a  proviso,  how- 
ever, that  the  former  of  these  acts  shall 
remain  in  full  force  as  to  all  violations  of 
the  penal  provisions  committed  previous 
to  the  act  of  1887. 

It  is  urged  by  counsel  for  relator  that 
the  above  article  of  the  constitution  re- 
peals nf  Itself  the  act  of  March  3, 1883.  Ad- 
mitting expressly  that  no  election  has  ev- 
er been  held  under  the  article  to  decide 
whether  Intoxicating  liquors,  wines,  ur 
beer  shall  be  sold  in  the  county  where  the 
relator  seeks  a  license,  he  ctmteuds  that 
the  presence  of  the  article  in  the  constitu- 
tion does  away  with  the  act.  In  Butler 
V.  State,  25  Fla.  847,  6  South.  Bep.  67,  we 
held,and.a8  wearestlll  satisfied, correctly, 
that,  when  this  local  option  article  is  put 
in  operation  in  any  county  or  election  dis- 
trict by  a  majority  vote,  it  suspends  dur- 
ing the  period  of  its  operation,  or  until 
there  shall  be  another  election  changing 
the  Bta,tv8,  all  statutes  regulating  the  sale 
of  such  liquors, wines,  or  beer  in  the  coun- 
ty or  district.  In  that  case  we  held  spe- 
cifically that  the  general  revenue  law  of 
1887,  In  so  far  as  it  authorized  the  licens- 
ing and  sale  of  such  liquors,  was  not  re- 
pealed by  the  local  option  article  being  In 
operation  In  any  county  or  district  pursu- 
ant to  an  election  held  thereunder,  but 
that  it  was  only  suspended  pending  the 
period  of  such  active  enforcement  of  the 
constitutional  provision  in  such  territory. 
Nothing  was  said  as  to  the  act  of  March  3, 
1883,  because  under  the  facts  of  the  case  It 
was  not  necessary  to  mention  it. 

The  purpose  of  the  local  option  article 
was  to  remit  to  the  regpistered  voters  of 
each  county  the  snttlement  of  the  issue 
whether  the  sale  of  intoxicating  liquors, 
wines,  or  beer  should  be  prohibited  with- 
in the  county.  It  gives  to  one-fourth  of  the 
registered  voters  of  any  county  the  right 
to  require  an  election  to  be  held  once  in 
every  two  years,  tu  test  the  sentiment  of 
the  voters  upon  this  question.  The  only 
Issue  presented  by  the  constitutional  pro- 
vision is  whether  or  not  the  sale  shall  be 
prohibited.  Until  an  election  has  been 
held,  and  a  majority  of  the  electors  of  a 
county  or  of  some  election  district  thereof 
have  voted  against  the  sale,  the  prohibi- 
tory provisions  of  the  article  and  the  stat- 
ute enforcing  It  are  inoperative  through- 
out the  county.  It  the  majority  of  the 
voters  in  the  county,  or  in  any  election  dis- 
trict thereof,  express  themselves,  through 
their  ballots,  as  In  favor  of  prohibition, 


the  result  is  that  the  sale  of  such  liquors, 
wines,  and  beer  becomes  forbidden  and  il- 
legal until  this  condition  shall  be  changed 
by  a  subsequent  election,  at  which  a  ma- 
jority shall  vote  in  favor  of  permitting 
their  sale,  or,  in  other  words,  shall  vote 
against  prohibition ;  and  there  can  be  no 
subsequent  election  within  two  years 
from  the  first  one,  but,  after  two  years 
have  elapsed  from  the  time  of  one  election, 
there  may,  whatever  may  have  been  its 
result,  be  another  if  one-fourth  of  the  reg- 
istered voters  of  the  county  shall  see  fit  to 
apply  to  the  county  commissioners  for  it. 
Whenever  the  article  Is  in  force  or  act- 
ive operation  throughout  a  >*.ounty,  or  In 
an  election  district,  the  powei  of  the  legis- 
lature to  license  or  otherwise  regulate  the 
sale  of  intoxicating  liquors,  wines,  or  beer 
therein  is  suspended;  for.  In  the  nature  of 
things,  the  power  to  license  or  otherwise 
regulate  a  subject  necessarily  Implies  the 
existence  of  the  subject.  But  there  is  in 
this  article,  considered  of  itself,  or  in  it 
and  the  fact  that  a  vote  has  been  taken 
resulting  in  a  majority  against  prohibi- 
tion, nothing  that  limits  the  power  of 
the  legislature  to  regulate  the  sale.  An 
election,  considered  solely  with  reference  to 
whac  is  contained  in  the  article  of  the  con- 
stitution, does  not  Involve  any  expression 
of  opinion  or  direction  as  to  bow  the  sale 
shall  be  regulated  In  case  the  vote  should 
be  against  prohibition. 

The  article  is,  as  to  any  county  or  elec- 
tion district  in  which  it  is  not  actually 
operative  through  an  election  resulting  in 
favor  of  prohibition,  not  a  limitation  up- 
on the  power  of  the  legislature  further 
than  the  rules  it  prescribes  for  railing  and 
conducting  an  election  upon  the  Issue  of 
prohibition,  and  the  resulting  effect  given 
by  It  to  a  majority  vote  in  favor  of  prohi- 
bition. It  says  nothing  as  to  the  regula- 
tion of  the  sale  of  intoxicating  liquors, 
wines,  or  beer  In  any  county  or  district 
where  it  has  not  been  put  in  force.  In 
other  words,  it  is  not  a  regulation  of  the 
sales  of  these  intoxicants,  and  was  never 
intended  as  such,  but  only  as  a  provision 
for  submitting  the  issue  of  prohibition  or 
sale,  and  declaring  the  effect  of  a  majority 
vote  in  favor  of  prohibition  In  a  county 
or  election  district.  As  to  any  locality  In 
which  it  is  not  in  actual  force  by  virtue  of 
a  majority  vote,  the  legislature  is  as  free 
to  prescribe  regulations  of  the  sale  as  it 
would  be  it  no  such  article  or  provision 
was  not  to  betound  in  the  constitution. 
Of  course  the  article  Is  no  more  Id  force  in 
a  county  or  district  where  a  majority  of 
the  electors  have  voted  against  prohibi- 
tion than  in  one  where  no  election  under 
it  has  ever  been  held.  Not  being  a  regula- 
tion of  the  sale  of  the  intoxicants  where 
sales  are  permitted,  but  merely  a  regula- 
tion of  the  mode  of  ascertaining  the  public 
sentiment  of  a  county  or  election  district, 
as  represented  by  a  majority  of  registered 
voters,  as  to  whether  the  sale  of  such  in- 
toxicants shall  be  prohibited,  and  a  dec- 
laration of  the  effect  of  a  majority  vote 
cast  In  favor  of  prohibition,  it  cannot  be 
regarded  as  superseding,  or  as  Intended  to 
supersede,  any  existing  regulation  of  sales. 
It  does  not  pretend  to  regulate  sales  where 
the  sale  of  such  intoxicants  is  allowed. 
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That  la  not  Its  ob]ect;  and,  not  being  Ita 
object,  it  can  have  no  effect  upon  a atiatute 
of  which  such  is  the  object.  U.  S.  v.  Cla- 
flln.  97  n.  S.  646.  There  is  no  repugnancy 
In  a  statutory  rej^ulatlon  which  says  that 
any  person  may  sell  intoxicants  In  an  elec- 
tion district  alter  havin>;  obtained  a  peti- 
tion siKoed  by  a  raajorltj-  of  the  registered 
voters,  and  published  the  same,  and  a 
constitutional  provision  or  statute  which 
sayH  that  no  person  shall  sell  any  such  In- 
toxicants at  all,  if  at  an  election  called  in 
the  manner  provided  a  majority  of  the 
registered  voters  express  themselves 
against  anysaleof  them.  State  v. Palmes, 
23  Fla.  620,  8  South.  Rep.  171;  Potter's 
Dwar.  St.  IIS,  114,  154,  et  seq.  The 
purpose  of  the  latter  is  to  prohibit  alto- 
gether that  which  would  otherwise  be 
permitted,  whereas  the  object  of  the  for- 
mer Is  to  prescribe  the  rules  under  which 
what  is  permitted  may  be  done. 

The  repugnacy  necessary  to  vrork  a  re- 
peal by  irapliratlon  is  one  that  is  clear  and 
positive,  (State  v.  Palmes,  supra,)  and  we 
are  satisfied,  after  the  most  careful  consid- 
eration, that  there  is  no  such  repugnancy 
to  be  found  between  the  act  of  March  3, 
1883,  and  the  constltntion.  The  fact  that 
no  sale  could  be  made  in  any  election  disr 
trlct  when  the  article  of  the  constitution 
has  not  been  put  in  force,  if  dt  majority  of 
the  registered  vol  era  should  refuse  to  sign 
a  petition  for  any  one,  and  that  thereby 
prohibition  may  In  fact  be  enforced  under 
the  statutory  system,  does  not  change  the 
character  of  this  statute  as  one  regulat- 
ing sales.  A  failure  to  comply  with  any 
prerequisite,  whatever  It  might  be,  would 
lead  to  the  same  result.  The  purpose  and 
effect  of  this  statute  as  a  regulation  are, 
it  is  true,  that  no  person  shall  sell  aniesshe 
shall  hare,  in  effect,  the  certificate  of  a 
majority  of  the  registered  voters  of  the 
district  that  he  is  personally  fit  to  be  in- 
trusted with  the  conduct  of  the  business 
of  a  liquor  dealer,  but  Its  purpose  and  ef- 
fect are  also  that  any  person  may  sell 
who  shall  secure  such  certificate,  and  pub- 
lish the  same  in  the  manner  prescribed, 
and  pay  the  tax  and  fee  required  by  the 
general  revenue  law.  State  v.  County 
Com'rs,  22  Fla.  1.  It  is  a  part  of  the 
statutory  regulation  of  the  sale  of  intox- 
icating liquor,  the  other  features  of  the 
r^rulatiun  being  prescribed  by  the  rev- 
enue act,  wliich  two  acts,  it  has  been  held, 
are  to  beconstrued  in  parimateiia.  State 
V.  Brown,  19  Fla.  563,  595.  The  statu- 
tory system  contemplates  sales  by  per- 
sons who  comply  with  the  regulations  of 
the  two  acts,  but  the  purpose  of  the  con- 
stitution is  to  prohibit  sales  by  any  per- 
son under  any  regulations  whatsoever. 
One  prescribes  the  qualifications  and  con- 
ditions lor  selling ;  the  other  prohibits  all 
sales  of  intoxicating  liquors,  wines,  or 
beer. 

The  second  section  of  the  act  for  enforo- 
ing  the  prohibition  article  of  the  constltn- 
tion is  as  follows:  "If  such  county  at 
such  an  election  votes  in  favor  of  the  sale 
of  such  liquors  within  such  county,  then 
any  person  or  persons  in  any  precinct  which 
at  said  county  election  voted  in  favor  of 


the  sale  of  such  liquors,  paying  the  proper 
license  tax  to  the  proper  officer  in  said 
county,  shall  have  granted  to  him  proper 
license  for  selling  such  liquors  in  such  pre- 
cinct. "  There  is  of  course  nothing  in  this 
indicating  that  the  legislature  regarded 
the  act  of  March  3,  IS,s3,  as  having  been 
repealed  by  the  constitution.  Nor  is  there 
in  the  former  statute,  or  in  the  general 
revenue  law  of  the  same  year,  sppra,  any- 
thing that  can  be  held  to  repeal  the  act  of 
March  3, 1883. 
The  motion  to  qaash  is  granted. 


Hates  v.  Todd. 


(26  Fla.  214) 


(Supreme  Court  of  Florida.    April  1,  1890.) 

suvfioutnot  of  bcfersedeas  bond — motion  to 
Vacatb. 

1.  Where  the  evidence  adduced  by  a  defend- 
ant in  error  on  a  motion  to  vacate  a  supersedeas 
raises  serious  doubts  as  to  the  sulBoiency  of  the 
sureties,  and  no  evidence  is  offered  by  plaintiff 
in  error  to  meet  the  representations  made  by  such 
proof,  the  supersedeas  will  be  vacated. 

a.  An  application  by  plaintiff  in  error  for  an 
allowance  of  time,  within  wtuch  to  file  a  new 
supersedeas  bond  in  case  the  one  assailed  shall 
be  held  insulBcient,  is  not  ground  for  continuing 
the  pending  supersedetUjOr  delay  ing  the  entry  of 
the  order  vacating  it.  The  movants  for  a  vaca- 
tion of  the  supersedeas  should  liave  their  or- 
der, if  entitled  to  it,  and  the  plaintiff  in  error 
may  present  a  new  bond,  and  apply  for  another 
supersedeas  order. 
(SyUaims  by  the  Cowrt.) 

Error  from  circuit  court,  Polk  county; 
6.  A.  Hanson,  Judge. 

On  motion  to  vacate  the  anpersede&s 
bond. 

Wall  &  Knigbt,  for  plaintiff  In  error. 
7%om0sJlfcl>erzDOtt,  for  defendant  in  error. 

Ranet,  C.  J.  The  affidavits  presented 
in  support  of  this  motion  raise  serious 
doubts  in  our  minds  as  to  the  sufficiency 
of  the  sureties,  and,  though  these  doubts 
are  not  such  as  might  nut  have  been  over- 
come by  an  effort  to  meet  the  representa- 
tions of  the  affidavits,  had  such  an  effort 
been  made,  still,  under  the  circumstances, 
we  think  the  motion  should  be  granted. 

Ooonsel  for  plaintiff  in  error  have  signi- 
fied a  desire  that  we  g^ve  them  time  to  file 
an  additional  aapersedeaa  bond.  Upon 
this  point  our  conclusion  is  that  the  prop- 
er practice  is  for  them  to  become  actors 
in  presenting  a  new  bond,  and  applying 
for  a  supersedeas  order,  and  that  the  pres- 
ent raovauta  are  entitled  to  the  order  set- 
tingasidethesupersecfeAA heretofore  grant- 
ed. McMichael  v.  Eckman,  ante,  365,  (de- 
cided at  the  present  term.) 

Counsel  for  defendant  in  error  has  asked 
that  the  supersedeas  order  be  vacated  on 
the  ground  also  that  a  justlceof  this  court 
cannot  approve  a  supersedeas  bond  on  a 
writ  of  error.  The  notice  to  the  plaintiff 
in  error  did  not  specify  this  as  a  ground  of 
the  motion,  and  it  Is  not  necessary,  even 
if  it  is  proper,  to  decide  the  point.  The 
practice  as  to  the  approval  of  such  bonds 
has  long  been  to  the  contrary  of  this  poai- 
tlon,  but  we  do  not  care  to  dispose  of  It 
finally  now. 

Motioh  granted. 
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(26  Fla.  6U) 

WiLLUMS  V.  Hutchinson.    CAMPBELLet  a/. 

T.  Same.    Boley  et  aJ.  v.  Same.    Soutb- 

KBN  Sprinq  Bed  Co.  t.  Same. 

{Supreme  Court  o/  Florida.    June  80,  1890.) 

Attaohmbnt — Apfsai^able  Ohssr — Service  of 

Citation. 

1.  An  order  dissolving  an  ancillary  attachment 
is  a  final  judgment  at  law,  from  which  an  ap- 
peal lies. 

2.  An  order  dissolving  an  ancillary  attach- 
ment is  a  final  judgment,  although  it  does  not 
expressly  dismiss  the  attachment  proceedings. 
Lyman  v.  Alexander,  9  Fla.  489,  disapproved. 

8.  A  suggestion  or  statement  in  the  brief  of 
counsel  that  an  order  appearing  in  the  appeal 
transcript  was  taken  from  the  motion  docket  is 
not  evidence  that  the  order  was  not  duly  recorded 
in  the  minutes  of  the  term  of  the  court  at  which 
it  appears  from  the  transcript  that  the  motion 
was  heard  and  determined,  such  transcript  being 
certified  by  the  clerk  as  containing  a  correct 
transcript  of  the  "record  of  the  judgment. " 

4.  An  order  duly  entered  upon  the  record 
of  a  term  of  the  circuit  court,  and  omitting  the 
title  of  the  cause,  and  the  signature  of  the  judge, 
in  tbe  following  language:  "It  appearing  that 
notice  was  given  of  this  motion,  and  the  same 
being  argued,  it  Is  ordered  that  the  motion  be 
granted;  to  which  ruling  counsel  for  plaintiS 
ezoepted,  and  the  plaintiff  is  allowed  thirty  da^ 
to  file  bill  of  exceptions  and  perfect  appeal, " — is 
a  final  judgment  or  an  expression  of  final  judicial 
action  as  disUngoished  from  a  direction  for  a  mere 
formal  entry  by  the  clerk. 

5.  A  citation  to  an  appellee,  issued  by  a  clerk 
of  a  circuit  court,  is  the  xnTocess  of  the  supreme 
court,  and  must  be  seized  by  the  sheriff  of  the 
latter  court  in  person  or  b^  deputy,  and  service 
made  by  any  other  sheriff  simply  by  virtue  of  his 
office,  and  not  as  deputy  of  the  sheriff  of  the  su- 
raeme  court,  is  not  legal ;  section  11  of  the  act  of 
February  10,  1883,  (section  ^  p.  937,  McClel. 
Dig. , )  having  been  repealed  by  the  act  of  August  1, 
1868,  (secUon  S,  p.  937,  McClel.  Dig.) 

6.  Where  process  of  the  supreme  court  is  re- 
turned as  served  by  the  sheriff  of  a  county,  who 
is,  however,  not  the  sheriff  of  that  court,  and  amo- 
tion is  made  to  amend  the  return  so  as  to  show 
that  It  was  served  by  the  sheriff  of  the  supreme 
court  through  him  as  deputy,  and  the  only  proof 
of  such  deputation  is  that  the  latter  sheriff  oeliv- 
ered  to  a  predecessor  of  the  sheriff  claimed  to  be 
such  deputy  a  paper  constituting  such  predeces- 
sor and  his  successors  in  office  his  deputy  to  ex- 
ecute all  process  of  the  supreme  court  in  the 
county  of  which  he  was  sheriff,  and  a  certificate 
of  the  sheriff  of  the  supreme  court  stating,  in 
effect,  his  conclusion  from  the  execution  and  de- 
livery of  the  anointment  to  the  predecessor  that 
the  sheriff  maWing  the  service  was  and  is  his 
deputy,  the  motion  should  be  denied,  as  the  proof 
does  not  show  the  person  making  the  service  re- 
ceived or  accepted  the  paper,  or  other  appointment 
of  himself  as  deputy. 

7.  Where  there  has  been  no  l^al  service  of 
a  citation  25  days  before  the  term  of  the  supreme 
court,  to  the  first  day  of  which  it  was  made  re- 
tamable,  nor  was  the  writ  placed  in  the  hands  of 
an  officer  authorized  to  serve  it,  a  new  citation, 
returnable  to  a  day  in  term,  will  not  be  granted 
by  that  court,  but  the  appeal  will  be  dismissed. 

{SyUabus  by  the  Court.) 

Appeal  from  circuit  conrt,  Alachaa 
county ;  J.  J.  Finlky,  Judge. 

Taylor  &  Carter  and  W.  W.  Hampton, 
for  appellants.    &  Y.  Finley,  fur  appellee. 

Ranby,  C.  J.  The  attachment  proceed- 
ing in  each  of  the  above  cases  is  ancillary 
to  the  personal  action  of  assumpsit  Insti- 
tuted contemporaneously.  Circuit  court 
rule  80.  The  appeals  are  from  orders  dis- 
soIviDK  the  attachments. 

In  JeBreya  v.  Coleman,  20  Fla.  536,  It 
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was  held  that  when  an  ancillary  attach- 
ment Is  issued,  upon  which  property  is 
seized,  an  order  of  the  court  dissolving  the 
attacliment  is  a  final  judgment,  from 
which  an  appeal  lies,  as  it  is  a  final  deter- 
mination of  the  attachment  or  ancillary 
proceeding.  Kennedy  v.  Mitchell,  4  Fla. 
457. 

The  first  ground  of  the  motion  to  dis- 
miss is  that  the  record  does  not  show  that 
a  final  judgment  has  been  rendered  by  the 
circuit  court.  The  transcript  of  the  rec- 
ord before  us  shows  an  order  dissolviug 
an  attachment,  which  order  is  signed  by 
the  judge ;  and  from  the  certificate  of  the 
clerk  to  the  transcript  we  must  infer  that 
this  order  was  duly  recorded  in  the  min- 
utes of  the  special  term  of  the  court,  at 
which  It  seems  the  several  motions  were 
heard  and  determined.  The  suggestion  in 
the  brief  of  counsel  for  appellee  that  the 
order  "  was  talcen  from  the  motion  dock- 
et" Is,  in  view  of  thin  certificate  of  the 
clerk  to  the  effect  that  it  is  a  correct  tran- 
script of  the  "record  of  the  judgment,"  no 
evidence  that  the  order  was  not  put  by 
the  clerk  upon  the  record  of  the  court  as 
its  judgment  dissolving  the  attachment. 

The  order,  omitting  the  signature  of  the 
judge,  is  as  follows:  "It  appearing  that 
notice  was  given  of  this  motion,  and  the 
same  being  argued,  It  is  ordered  that  the 
motion  be  granted;  to  which  ruling  coun- 
sel for  plaintiH  excepted,  and  tbuplaintiO 
is  allowed  thirty  days  to  file  bill  of  excep- 
tions and  perfect  appeal."  This  order, 
appealing  upon  the  record  of  a  term  of 
the  circuit  court  at  which  it  was  made, 
which  record  must  be  assumed  to  have 
been  duly  approved  by  the  judee,  is,  we 
think,  a  sufQcient,  though  inartiiicial.  ex- 
pression of  final  judicial  action  dissolving 
the  attachment,  and  should  be  taken  as 
such,  and  not  as  a  mere  direction  for  a 
more  formal  en  try  by  the  clerk  on  the  min- 
u  tes  or  record  of  the  term ;  and  this,  even 
though  the  latter  might  have  been  the  in- 
tention of  the  Judge  when  he  wrote  and 
signed  the  order.  Nor  do  we  now  see  that 
the  same  order  made  by  a  judge  acting  at 
chambers  in  vacation  would  not  be  a  suffi- 
cient expression  of  a  final  judicial  deter- 
mination to  dissolve  an  attachment,  and 
operate  to  do  so.  There  ib  nothing  in 
these  conclusions  inconsistent  with  the 
decision  in  Sedgwick  v.  Dawkins,  17  Fla. 
811. 

It  seems  to  have  been  decided  in  Lyman 
V.  Alexander,  9  Fia.  489,  that  an  order  pro- 
fessing merely  to  dissolve  an  attachment 
does  not,  though  made  before  plea,  consti- 
tute a  final  judgment,  from  which  an  ap- 
peal lies,  but  that  to  do  so  it  must  also 
expressly  dismiss  the  suit.  This  idea  is 
based  upon  the  language  of  the  statute, 
which  is:  "  When  any  suit  shall  be  com- 
menced by  attachment,  and  the  same,  on 
motion,  be  dissolved  before  plea  to  the  ac- 
tion, then,  in  every  such  case,  the  suit 
shall  abate,  and  be  dismissed  from  the 
court."  Section  27,  p.  116,  McClel.  Dig. 
The  reasoning  of  the  court  is  that,  until 
the  formal  order  of  dismissal  of  the  suit  Is 
entered,  the  order  of  dissolution  is  Inter- 
locutory, and  not  final. 

When  the  attachment  is  not  ancillary  to 
a  common-law  personal  action,  or  In  otb- 
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•r  \rot6a  vvbere  the  salt  is  commenced  by 
attachment  alone,  there  is  no  personal  ac- 
tion until  the  defendant  pleads;  and  hence, 
up  to  that  point,  the  attachment  proceed- 
ings constitute  the  only  suit  or  action  in 
existence,  or  that  can  be  dismissed. 
Though  it  be  true  that  a  technical  order 
ot  dlsmlHsal  will,  as  a  matter  of  form, 
more  fully  meet  the  words  of  the  statute, 
still  we  are  altogether  unable  to  see  that 
its  substantial  requirements  of  what  la 
necessary  to  Anally  abate  and  dlsmlas  the 
action  are  not  as  perfectly  met  by  the  or- 
der of  dissolution.  When  the  attachment 
is  dissolved,  nothing  is  left  of  the  action, 
and  we  thipk  that  an  order  made  before 
plea  slmpl^  dissolylng  an  attachment  is 
as  much  a  final  judgment  as  one  purport- 
ing to  not  only  "dissolve"  the  attach- 
ment, but  also  to  "dismiss"  the  suit. 
When  the  dissolution  takes  place  before 
plea,  the  attachment  proceedings,  and 
nothing  else,  are,  in  the  absence  of  a  com- 
mon-law personal  action,  the  entire  suit 
or  action.  Mitchell  v.  Watson,  9  Fla.  162. 
Where  the  attachment  is  ancillary  to  a 
personal  action,  the  effect  of  a  dissolution 
of  the  attarchment  In  abating  the  attach- 
ment proceedings  is  the  same  as  if  there 
was  no  personal  action,  and  the  fact  that 
such  dissolution,  whenever  made,  has  no 
effect  to  abate  the  personal  action,  is  im- 
material in  so  far  as  the  abatement  of  the 
attachment  proceedings  is  concerned. 
Where  the  attachment  is  ancillary,  its  dis- 
solution at  any  time  abates  it,  and  the 
plaintiff  relies  upon  the  principal  action 
for  a  personal  recovery  upon  his  claim  or 
demand. 

Another  ground  ottbe  motion  is  that 
there  has  been  no  legal  service  of  the  cita- 
tion. The  statute  (section  6,  p.  841,  Mc- 
Clel.  Dig.)  provides  that  26  days'  notice  of 
the  appeal  before  the  term  to  which  it  Is 
returnable  shall  be  given  to  the  appellee, 
and  the  rule  of  court  (circuit  court  rule 
101)  adopts  a  citation  as  the  form  of  no- 
tice. The  citations  here  were  issued  by 
the  clerk  of  the  circuit  court  of  Alachua 
county,  and  appear,  by  the  returns  in- 
dorsed upon  them,  to  have  been  served  by 
the  sheriff  of  that  county  as  such  sheriff. 
They  are  writs  of  the  uupreme  court,  and 
should  have  been  served  by  its  sheriff  in 
person,  or  through  a  deputy,  and  due  re- 
turn of  the  service  should  have  been  made 
In  the  name  of  such  sheriff  in  the  usual 
form.  Under  the  act  of  August  1, 1868, 
(section  3,  p.  937,  McClel.  Dig.,)  the  sheriff 
ot  Leon  county  is  the  sheriff  of  this  court, 
as  the  courts  sits  In  this  county,  and  in  no 
other.  The  statute  repealed  the  eleventh 
section  of  the  act  of  February  10,  1882, 
(section  4,  Id.)  It  has  not  been  made  to 
appear  that  the  sheriff  ot  Alachua  county 
has  ever  been  appointed  a  deputy  of  the 
sheriff  of  this  court.  It  is  true  that  the 
latter  sheriff  did,  in  the  year  1885,  deliver 
to  the  sheriff  of  Alachua  county  then  in 
ofBcea  paper  constltating  him  "and  bla 
successors  in  office"  his  deputy  to  execute 
all  process  of  this  court  in  thatcounty,  (as 
with  commendable  desire  to  facilitate  the 
service  ot  all  process  he  did  in  other  coun- 
ties;) but  it  has  not  been  made  to  appeat 
that  this  paper  or  other  appointment  has 
ever  been  received  by,  or  that  its  existence 


has  ever  come  to  the  knowledge  of,  the 
present  sheriff,  to  say  nothing  of  the  fact 
that  as  the  record  stands  the  service  ap> 
pears  to  have  been  made  in  no  other  ca<' 
pacity  than  that  of  sheriff  ot  Alachua 
county.  Had  this  paper  appointment 
mentioned  been  delivered  to  the  present 
sheriff  by  his  predecessor,  as  must  have 
been  the  Intention  of  the  sheriff  of  this 
conrt,  we  cannot  see  that  the  service 
would  not  be  legal,  or  that  the  return 
could  not  be  amended ;  but  upon  the  facta 
as  they  are  the  service  was  Illegal,  and 
there  is  no  basis  for  an  amendment  of  the 
return.  It  is  true  the  sheriff  of  this  court 
certifies  that  the  sheriff  of  Alachua  cou&tj 
is  now,  and  has  ever  since  qualifying  afc 
sheriff  been,  recognized  by  him  as  bis  dep- 
Qty ;  but  we  do  not  think  this  is  sufficient 
to  show  that  the  sheriff  of  Alachua  has 
received  or  accepted  the  above,  or  other, 
appointment  as  deputy;  the  certificate, 
considering  the  connection  in  which  it  is 
made,  being  one  of  a  conclusion  founded 
upon  the  execution  and  delivery  of  the 
above  appointment  in  the  year  1886. 
These  views  are  fully  supported  by  the  fol- 
lowing cases:  Tischler  v.  Wall,  20  Fla. 
924;  Knight  v.  Welskopf,  21  Fla.  157; 
Trust,  etc.,  Co.  v.  Buddlngton,  28  Fla.  614, 
2  South.  Rep.  886;  Mussina  v.  Cavaios,  6 
Wall.  855. 

There  having  been  no  legal  service  of 
these  writs,  it  is  claimed  by  appellee  that 
the  appeals  should  be  dismissed,  while 
on  the  other  hand  the  appellants  ask  tor 
new  writs  to  be  issued  out  of  this  conrt, 
returnable  to  a  day  in  term,  or  othei 
proper  day  upon  the  appeals.  In  Tischler 
T.  wall,  the  citation  was  improperly  test- 
ed, and  served  by  a  private  person ;  and 
in  Knight  v.  Welskopf,  the  scire  facias  ad 
RutHendum  errores  was  nimilarly  defect- 
ive, and  served  by  the  sheriff  of  Duval 
county,  and  the  appeal  and  writ  ot  error 
were  dismissed.  In  Driggs  v.  Higgins,  19 
Fla.  103,  25  days  did  not  intervene  between 
the  day  of  issue  of  the  writ  of  error 
and  the  first  day  of  the  term,  and  the 
scire  facias  was  not  served  25  days  pre- 
vious to  such  first  day,  and  the  writ  was 
dismissed. 

In  Knight  v.  Weiskopf,  and  Trust,  etc.. 
Co.  T.  Buddlngton,  the  decisions  of  the 
supreme  court  ot  the  United  States  as  to 
the  necessity  tor  citation  and  service  of  the 
same  before  the  term  to  wliich  an  appea> 
or  writ  ot  error  is  returnable  are  reviewed 
Dayton  v.  Lash,  94  U.  S.  112,  instituted  a 
change  as  to  the  necessity  for  service  prioi 
to  the  commencement  of  the  term,  and 
permits  a  new  citiition  to  issue  during  thf 
term  of  the  supreme  court  to  which  the 
appeal  is  returnable,  and  to  be  served  dur 
ing  that  term.  The  fact  that  the  writs  in 
Tischler  v.  Wall  and  Knight  v.  Welskopf 
were  defective  in  matters  of  form  of  an 
amendable  nature  does  not,  in  our  opin- 
ion, preclude  the  application  of  the  rul< 
adopted  there  to  a  case  In  which,  as  in  the 
one  before  us,  there  are  no  such  defects, 
which  rule  is  that,  where  no  legal  service 
at  all  has  been  made  of  the  writ  before  the 
term  to  which  the  appeal  is  returnable, 
the  appeal  fails,  and  should  be  dismissed. 
This  is  the  rule  as  it  was  originally  un« 
deistood  in  the  supreme  court  ot  the  Unit* 
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ed  States,  (Bacon  v.  Hart,  1  Black, 38,  and 
others  cases  cited  In  Knight  v.  Weiskopf,) 
and  we  deem  it  more  consistent  with  the 
provisions  of  oar  statute  and  the  practice 
of  this  court,  and  particularly  so  as  to  a 
case  in  which  the  writ  has  not  even  been 
placed  in  the  hands  of  the  proper  ofiBcer 
for  service;  and  on  this  ground  the  ap- 
peals will  be  dismissed. 
It  will  be  ordered  accordingly. 

m  Fla.  448) 

Jrnsbsk  t.  Wu-tbexl. 
(Supreme  Court  of  JF^orido.    Jvme  SO,  1890.) 

Appeal  from  circuit  court,  Walton  county ;  Jjjus 
F.  McCleu.an,  Judge. 

WUHam  B.  Lamar,  for  appellant  Benjamin 
8.  lAddon,  for  appellee. 

Ranet,  C.  J.  The  facts  In  this  case  as  to  sarv- 
loe  of  thecitationaresimilarto  those  in  Williams 
V.  Hutnhinsou,  ante,  852,  (decided  at  this  term.) 
The  motion  of  appellees  to  dismiss  the  appeal 
must  be  granted,  and  that  of  appellant  to  amend 
the  return  of  service  be  denied.  It  will  be  or- 
dered accordingly. 

(28  Fla.  443)  —— 

Post  et  al.  r.  Roach  et  al. 

(Supreme  Oov/rt  of  Ftorida.    June  11,  1890.) 
(Tbxditob's  Bill — Fbaudulent  CkurvEyAscB. 

1.  Wtiere  a  creditor's  bill  does  not  seek  to  set 
aside  his  debtor's  assignment  for  the  benefit  of 
creditors,  and  no  fraud  in  making  the  assignment 
is  shown,  it  is  error  to  decree  that  the  property 
assigned  shall  be  hold  subject  to  a  judgment  and 
execution  on  the  creditor's  claim  obtained  after 
the  commencement  of  the  creditor's  suit. 

2.  A  creditor  must  have  prosecuted  bis  claim 
to  judgment  to  constitute  a  lien  on  real  property, 
ana  to  judgment  and  execution  to  constitute  a 
lien  on  personal  property,  before  he  can,  in  a  court 
of  equity,  question  the  disposition  of  the  debtor's 
property,  even  though  disposed  of  by  a  fraudulent 
assignment;  and  the  pending  of  an  action  at  law 
between  tbe  parties,  wiiicb  may  result  in  a  judg- 
ment and  execution  for  the  creditor,  does  not  mod- 
ify tbis  doctrine. 

(SyUalms  by  the  Court.) 

Appeal  from  circuit  court,  Patnam  coun- 
ty: J.  J.  FiNLEY,  Judge. 
C&lbonn,  Darts  &  Glllia,  for  appellants. 

Maxwell,  J.  This  Is  a  suit  of  Roach  & 
Co.  against  E.  C.  Post  and  ,T.  R.  Hunter, 
as  partners  under  the  style  of  Post  &  Hun- 
ter, and  H.  L.  Green,  as  assignee  of  Post. 
Tbe  bill  alleges  that  on  March  19, 1885. 
Post  wrote  complainants  a  letter  asking 
credit  for  a  bill  of  furniture,  and  promised 
complainants,  if  ttiey  would  ship  him  the 
goods,  he  would  send  them  a  joint  note  of 
himself  and  wife  as  soon  as  he  could  know 
tbe  amount,  and  would  send  check  to  pay 
freight;  that  in  tbis  communication  he 
made  statements  and  representations  as 
to  the  amount  of  property  he  owned,  and 
that  his  letter  is  signed,  "E.  C.  Post,  of 
Post  &  Hunter;"  that  complainants,  re- 
lying upon  tbe  statements  made  in  this 
letter,  did,  on  June  20,  lS85,8hip  to  defend- 
ants (Post  &  Hunter)  a  bill  of  goods 
amounting  to  nearly  $1,000,  and  that  they 
advanced  freight  charges  and  Insurance 
premiums;  that  after  they  had  shipped 
the  goods,  and  defendants  Post  &.  Hunter 
had  received  thein,  and  knew  the  amount, 
they  would  not,  and  hare  not,  delivered 
to  complainants  said  Joint  note  of  Post 


and  wife  to  secure  the  same;  that  after- 
wards Pont  made  an  assignment  to  Green, 
nominally  for  the  benefit  of  his  (Post's) 
creditors ;  that  Post  repudiated  the  exist- 
ence of  any  such  firm  as  Post  &  Hunter; 
that  complainaats  were  informed,  and  be 
Heve,  that  no  such  firm  ever  did  in  fact  ex- 
ist, but  its  existence  was  only  pretended, 
to  deceive;  that  complainants  are  in- 
formed, and  believe,  that  several  thou- 
sand dollars'  worth  of  property  had  been 
purchased  from  other  parties  under  tbe 
same  pretext;  that  Po3t,  after  having 
used  Hunter  as  a  "cat's-paw"  assigned 
the  goods  bought  by  Post  &  Hunter  for 
tbe  benefit  of  Post's  creditors ;  that  In  De- 
cember, 1885,  complainants  commenced 
their  action  against  defendants  for  tbe 
amount  due  them,  and  simultaneously 
sued  out  a  writ  of  garnishment  against 
Green  as  assignee  of  Post,  and  defendants 
and  garnishee  appeared  In  said  suit,  that 
soon  afterwards  Green,  as  assignee,  gave 
notice  that  he  would  sell  the  goods  at 
auction;  that  complainants  have  good 
reason  to  believe  that  Green,  the  assignee, 
in  his  answt'r  as  garnishee,  will  deny  that 
he  has  any  goods  or  effects  of  Post  * 
Hunter,  and  that  he  would  convert  the 
stock  Into  ready  money  before  the  day  for 
answer,  and  there  would  be  nothing  left 
for  ttie  judgment  to  reach;  and  that  the 
funds  of  Post  &  Hunter  would  go  to  pay 
the  debts  of  Post,  and  he  would  claim  a 
homestead  and  exemption. 

The  bill  then  charges  confederation  be- 
tween Post,  Hunter,  and  Green  to  cheat 
complainants  out  of  their  moneys.  It 
further  alleges  that  defendants  pretended 
tbat  no  such  firm  as  Post  &  Hunter  ever 
existed,  but  that  It  was  understood  be- 
tween them  that  If  tbe  said  Hunter  could 
raise  so  much  money  he  was  to  be  a  part- 
ner, but  that  he  never  raised  tbe  money, 
and  was  therefore  never  a  partner,  and 
that  there  were  never  any  articles  of  co- 
partnership entered  Into  between  them; 
that  the  said  defendant  Hunter  never  re- 
ceived any  of  the  income  of  said  firm; 
that  Post  kept  the  business  himself,  and 
had  all  the  stock  In  charge,  and,  having 
assigned, conveyed  the  right  and  property 
to  the  assignee.  Green ;  that  the  said  as- 
signee wished  to  hurry  the  sale  of  the  as- 
sets for  the  benefit  of  Post's  ci-editors; 
and  that  the  building  In  which  the  busi- 
ness was  conducted  belonged  to  the  wife 
of  Post,  and  tbe  said  Post  had  no  real  es- 
tate to  pass  to  tbe  assignee, — all  of  which 
pretenses  are  contrary  to  equity  and  good 
conscience.  The  bill  concludes  with  prayer 
for  an  Injunction  restraining  and  enjoin- 
ing defendants  from  selling  or  disposing 
of  the  goods,  or  in  any  wise  meddling 
with  the  furniture,  for  the  appointment  of 
a  master  to  take  the  property  assigned  in 
custody,  and  for  an  account  before  the 
master,  and  tbat  tbe  master  shall  sell  tbe 
property,  pay  complainants,  and  then  pay 
all  other  claims  that  shall  be  proven 
against  Post  &  Hunter. 

An  injunction  was  granted  on  tbe  bill, 
an  answer  afterwards  put  in,  on  which  is- 
sue was  Joined,  and  on  the  testimony  tak- 
en a  hearing  had,  and  a  final  decree  given, 
in  which  it  Is  recited  that,  it  appearing  to 
the  court  that  the  property   mentioned 
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in  tbe  blH  as  bavlng  been  assigned  to 
Green  was  at  the  time  the  property  of 
Post  &  Hunter,  and  that  at  the  time  of 
the  purchase  of  the  goods  said  Post  and 
Hunter  were  partners,  and  that  as  such 
partners  they  purchaser!  the  goods,  and 
that  a  Judgment  has  been  obtained  by 
complainants  against  Post  &  Hunter, 
upon  which  execution  has  been  isaned, 
and  that  tbe  goods  assigned  are  subject 
to  said  ludgnment  and  execution,  and 
should  be  applied  to  tbe  satisfaction  of 
the  same,  and  also  that  the  real  estate  be- 
longing to  Post  &  Hunter  at  the  time  of 
said  assignment  is  subject  to  said  judg- 
ment and  execution,  therefore  it  is  de- 
creed that  the  property,  real  and  personal, 
included  in  the  assignment,  be,  and  the 
same  is  declared  and  decreed  to  be,  sub- 
ject to  the  execution  aforesaid.  This  is 
Bnbstantially  the  whole  of  the  docree. 

We  do  not  deem  it  necessary  to  set  out 
the  details  of  tbe  answer,  which,  for  the 
most  part,  admits  the  allegations  of  the 
bill,  with  explanations  of  default  on  the 
part  of  Post,  not,  in  our  view,  material  in 
a  legal^ense.  But  the  answerdenies  fraud. 
Nor  is  it  necessary  to  recite  the  evidence 
further  than  by  incidental  references  to 
the  same  in  the  succeeding  epitome  of 
facts,  with  a  view  to  sustain  our  conclu- 
sion that  the  bill  itself  is  fatally  defective  in 
making  a  case  for  the  relief  sought.  We 
gather  from  the  record  that  the  case  is 
this:  Boach  &  Co.  sold  goods  to  Post, 
representing  himself  as  buying  for  Post  & 
Hunter.  Post  offered  to  give  certain  se- 
curity, which  he  failed  to  do.  Thongh 
there  was  no  real  partnership  between 
Post  &  Hunter,  as  between  themselves, 
the  fact  that  Hunter  Icnew  of  the  ordering 
of  the  goods  in  the  firm  name,  and  gave 
no  dissent,  bound  him  as  a  partner  so  far 
as  Koach  &  Co.  were  concerned.  But 
Roach  &  Co.  were  Informed  by  letter  from 
Post,  June  26, 1885,  before  the  goods  were 
received,  and  several  months  before  this 
suit  was  instituted,  that  Hunter  had 
withdrawn  from  the  partnership ;  tbe  fact 
being  that  the  arrangement  between  Post 
&  Hunter  was  that  tbe  latter  should  be- 
come a  partner  on  contributing  a  certain 
sum  of  money  to  the  business,  which  ho 
did  not  do,  and  that  he  did  not  share  in 
the  profits  of  tbe  business.  Post,  having 
conducted  the  bnsiness  in  his  own  name 
from  June  26, 1885,  fonnd  himself  in  failing 
circumstances  on  November  7, 1885,  and 
on  that  day  made  an  assignment  to  Qreen 
for  tbe  benefit  of  his  creditors.  After  the 
assignment,  and  before  the  bill  in  this  case 
was  filed.  Roach  &  Co.  had  commenced  an 
action  against  Post  &  Hunter  for  the  price 
of  the  goods,  and  that  action  was  still 
pending;  bat  before  the  present  suit  was 
determined  there  was  a  judgment  in  favor 
of  Roach  &  Co.  for  the  amount  claimed, 
and  an  execntion  issued,  which  was  re- 
turned, "  Nothing  to  be  found. " 

Conceding  that  Roach  &  Co.  were  de- 
ceived in  the  promises  made  by  Post  as 
to  the  security  he  would  give  them,  they 
only  stood  in  the  relation  of  ordinary  cred- 
itors, whether  of  Post  or  of  Post  &  Hun- 
ter. If  fraud  was  practiced  upon  them  in 
obtaining  tbe  credits,  that  might  have 
t>een  a  ground  for  following  up  tbe  goods 


they  sold  and  reclaiming  them.  But  this 
Is  not  what  they  undertake,  and,  even  if 
It  were,  the  length  of  time  they  suffered  to 
elapse  before  any  complaint  of  the  fraud, 
knowing  of  Post's  default,  and  that  he 
waSTlaiming  to  do  the  business  in  his  In- 
dividual name,  was  an  indication  that 
the  fraud  charged  was  an  after-thought. 
Then,  if  Roach  &  Co.  were  only  general 
creditors,  awaiting  the  payment  of  their 
claim  like  other  creditors,  was  the  asslga- 
ment  in  fraud  of  their  rights  such  as  en- 
titled them  to  have  it  set  aside?  Tbey  do 
not,  indeed,  ask  to  have  it  set  aside,  and 
that  is  a  serious  d^ect  in  their  bill.  But 
if  this  had  been  their  aim,  there  is  nothing 
in  the  bill  nor  anything  in  the  evidence  to 
show  fraud.  On  ita  face  the  assignment  is 
that  of  an  ordinary  debtor,  giving  prefer- 
ence to  some  creditors  over  others.  It 
was  made  by  one  who  was  known  to 
Roach  &  Co.,  for  several  months  previous, 
to  be  in  charge  of  the  business,  and  to 
have  possession  and  control  of  the  goods 
in  his  own  name,  and  there  is  not  a  single 
circumstance  shown  to  indicate  that  tbe 
assignment  be  made  was  not  in  good 
faith.  As  to  Roach  &  Co.,  so  tar  as  ap- 
pears, the  only  complaint  tbey  can  make 
against  the  assignment  is  that  they  were 
not  among  tbe  preferred  creditors.  They 
had  no  lien  on  the  goods,  and  were  not  in 
a  position  to  complain  that  Post's  assign- 
ment, after  undisputed  exclusive  posses- 
sion and  control  of  the  business  for 
months,  was  not  an  assignment  by  Po8t& 
Hunter.  Of  course  no  one  questions  the 
right  of  a  debtor  to  make  an  assignment 
preferring  some  creditors  over  others,  so 
long  as  there  la  nothing  fraudulent  in  tbe 
transaction. 

But,  even  it  there  had  been  fraud  in  tbe 
assignment.  Roach  &  Co.,  on  the  showing 
they  make,  could  not  invoke  equity  to  en- 
force their  claim.  The  law  is  that  a  cred- 
itor must  have  prosecuted  his  claim  at 
law  to  judgment  to  constitute  a  lien  on 
real  property,  and  to  judgment  and  execu- 
tion to  constitute  a  lien  on  personal  prop- 
erty, before  he  can  question  the  disposi- 
tion of  the  debtor's  property.  Wiggins  v. 
Armstrong,  2  Johns.  Cb.  144;  Rhodes  v. 
Cnusins,  6  Rand.  (Va.)  188;  2  High,  InJ.  S 
1403.  And  it  does  not  avail  to  modify 
this  doctrine  tbat  an  action  at  law  is 
pending  which  may  result  in  a  judgment 
and  execution  in  favor  of  the  creditor. 
Phelps  V.  Foster,  18  111.  309. 

The  decree  will  be  reversed,  and  the  bill 
dismissed. 


(2$  BU.  602) 

Jacobt  ▼.  Sbomaker  et  at. 
(Supreme  Court  af  TUnida.    Jtdy  6, 1890.) 

SUFEBSEDKIS  —  ISTOXIOATINO  LlQCOBS  —  IlLBOAIi 

Sales. 
Where  the  damage  which  may  resalt  from 
a  supersedeas  to  a  decree  is  of  suoh  character  that 
it  oan  be  compensated  in  money,  a  supersedeas  will 
be  granted,  if  tbe  appeal  does  not,  upon  an  inspeo- 
tion  of  the  record,  appear  to  be  frivolous,  or,  in 
other  words,  if  the  points  of  error  suggested  by 
tbe  record  are  not  such  as  require  no  argument  to 
show  their  untenableness ;  but  where,  from  the 
nature  of  the  case,  the  damage  which  may  result 
from  superseding  an  injunction  is  of  such  charac- 
ter that  it  cannot  be  compensated  in  money  or  oth- 
erwise, as  in  the  case  of  the  sale  of  intoxicating 
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Ilqnon  in  a  oommTiiiity,  a  supersedeas  will  not  be 
granted  nnless  the  error  of  the  decree  appealed 
from  Is  palpable.  An  iniunotlon  bond  will  In- 
demnify the  party  enjoined  from  selling,  bat  a  su- 
persedeos  bond  is  no  Indemnity  to  the  other  par- 
ues  or  the  community  against  all  the  dfimage 
wbiob  may  result  to  them  from  sales  pending  ue 
supersedeas. 
(SyOabus  ty  the  Court.) 

Appeal  from  circuit  court,  Jackson  coun- 
ty; W.  D.  Barneh,  Judge. 

On  motion  for  a  supersedeas  to  the  tem- 
porary Injunction  appealed  from. 

Benjamin  S.  Liddoo,  for  appellant. 
FrtuiciB  B.  Carter,  for  appellees. 

Banbt,  C.  J.  Tbe  record  shows  tliat  un- 
der the  act  of  March  S,  1883,  (chapter  3416 
of  the  Laws,)  the  county  commiBslon- 
ers  of  Jackson  county  granted  to  the  ap- 
pellant a  permit  to  sell  intoxicating  liq- 
uors, wines,  or  beer  in  a  specified  election 
district  in  that  county,  he  having  pre- 
sented to  them  a  petition  ander  the  act 
purported  to  be  sigrned  by  a  majority  of 
the  registered  voters  of  the  district,  and 
that  he  has  obtained  a  license  under  the 
general  revenue  law  as  a  liquor  dealer, 
and  is  about  to  commence  selling  pursu- 
ant thereto.  The  bill  filed  by  appellees  as- 
sails the  action  of  the  county  commission- 
ers In  granting  the  permit,  and  conse- 
quently the  license  granted  thereon,  aa 
Illegal.  The  judge  of  the  first  circuit 
granted  a  temporary  Injunction,  and  from 
this  order  Jacoby  has  appealed,  and  ap- 
plied to  this  court  for  a  supersedeas  to  the 
injunction. 

The  statute  authorising  appeals  from 
Interlocatory  orders  in  chancery  provides 
that  such  appeals  shall  not  operate  as  a 
supersedeas  unless  the  judge  x>f  the  circuit 
court  or  a  justice  of  the  supreme  court 
shail,  on  an  inspection  of  the  record,  think 
fit  to  order  and  direct  a  stay  of  proceed- 
ings ;  but  that  no  appeal  shall  operate  as 
a  supersedeas  except  upon  the  conditions 
now  prescribed  by  law  in  cases  of  appeals 
from,  final  judgments  and  decree.  Sec- 
tion 2,  p.  167,  McOel.  Dig. 

In  Williams  v.  Hilton,  25  Fla.  — ,  6 
South.  Kep.  452,  where  a  motion  was 
made  to  vacate  a  supersedeas  which  had 
been  granted  by  a  justice  of  this  court.  It 
was  held  that  on  such  an  application  the 
judge  or  justice  is  not  required  to  satisfy 
his  mind  on  litigated  questions,  but  to  see 
from  an  inspection  of  the  record  that  there 
Is  an  appeal,  and  that  it  is  not  frivolous, 
and  that  the  state  of  the  case  as  to  its 
future  course  Is  such  as  to  render  a  super- 
sedeas proper. 

Counsel  for  appellant,  relying  on  Will- 
lams  V.  Hilton,  urges  that  his  appeal  is 
not  frivolous.  Twoof  the  questions  found 
upon  an  inspection  of  the  record  to  be  pre- 
sented by  it  are  the  right  of  the  complain- 
ant to  Invoke  the  aid  of  a  court  of  chan- 
cery in  the  premises,  and  whether  or  not 
the  above  act  of  March  8,  1883,  has  been 
repealed  by  the  local  option,  or  nine- 
teenth, article  of  the  constitution  of  1885. 
Counsel  for  appellees  contends  that  no  su- 
persedeas should  be  granted  unless  the 
ludge  or  conrt  acting  in  the  matter  Is  sat- 
isfied that  thecourt  below  has  erred;  that 
a  very  clear  case  of  wrong  or    Injustlc* 


should  appear  from  the  record  to  Justify 
the  suspension  of  an  injunction;  and  that 
to  bold  otherwise  would  be  to  overthrow 
tbe  presumption  that  the  judgment  ap> 
];)ealed  from  is  correct. 

The  rnle  laid  down  in  Williams  v.  Hil- 
ton, a  case  involving  the  injunction  of  a 
sale  of  land  under  a  decree  of  foreclosure, 
is  correct  for  all  cases  of  its  nature,  or 
where  the  damage  to  result  from  the  sa- 
persedeas  Is  of  a  character  that  can  be 
compensated  in  money;  and  were  the  case 
before  us  one  of  this  character  we  should 
not  hesitate.  In  view  of  the  above  ques- 
tions presented  by  It,  to  grant  a  super- 
sedcaa  upon  proper  security  being  given 
for  the  indemnity  of  the  appellees  against 
any  loss  or  damage  to  result  from  tbe 
aupersedeaa,  for  it  cannot  be  said  that  the 
points  of  eiror  suggested  are  frivolous,  or. 
In  other  words,  are  such  as  not  to  require 
argument  to  show  their  nntenablenesB.  It 
is  not  contemplated  that  the  judge  or 
court,  when  acting  on  an  application  for  a 
supersedeas,  should  go  fully  into  the  mer- 
its of  the  case.  This  would  be  giving  to 
such  applications  the  place  of  a  flinal 
hearing. 

The  case  beforeos  Is  one  whose  charac- 
ter distinguishes  it  from  the  class  of  cases 
to  which  the  rule  laid  down  in  Williams 
T.  Hilton  is  applicable.  The  complain- 
ant's suit  is  from  Its  nature  virtually  in 
behalf  of  the  public  or  the  people  of  the 
district  in  question,  and  to  prevent  a 
wrong  and  Injury  to  the  public  of  a  char- 
acter that,  if  the  bill  is  advisedly  brought, 
cannot  be  compensated,  in  money  or  oth- 
erwise. It  cannot  be  said  that  there  can 
be  compensation  for  the  damage  which 
may  result  to  a  community  from  theestab- 
lishment  and  continuance  of  a  retail  liquor 
business  pending  the  supersedeas  of  an  in- 
junction against  it.  On  the  other  hand, 
however,  if  the  injunction  be  found  on  final 
decision  here  to  have  been  erroneously 
granted,  the  damagre  which  may  Inure  to 
the  appellant  from  the  injunction  Is  clearly 
one  of  a  pecuniary  character,  and  a  bond 
with  surety,  which  has  been  given  here,  is 
the  proper  and  usual  indemnity  In  sucb 
cases.  The  damage  which  the  appellees 
and  the  rest  of  the  public  may  sustain  be- 
ing one  of  the  character  indicated  above, 
our  opinion  Is  that  a  supersedeas  should 
not  be  granted  unless  the  error  of  the  de- 
cree is  palpable.  If  it  was,  we  would  not 
hesitate  to  grant  the  supersedeas;  but.  tbe 
character  of  the  case  being  such  as  It  is, 
and  the  questions  presented  requiring  In- 
vestigation for  their  decision,  the  super- 
seileas  must  be  denied,  and  it  will  be  so  or- 
dered. 

■  (M  Fla.  Sa» 

Odeb  et  al.  ▼.  Statb. 
(Suprems  Court  cf  Florida.    July  98, 1890.) 

OAMBIJBe— EVIDBHOS. 

The  defendants  were  playing  a  game  ot 
cards  called  "poker,  *  for  "oom,"  upon  a  bench  la 
a  room  adjoining  a  school-house.  One  of  the  par- 
ties had  his  hat  under  the  bench  with  some"  corn  * 
and  two  dollars  In  silver  In  iu  No  betting  was 
seen  or  heard  by  any  witness,  and  a  witness  for 
the  state  stated  that  he  thought  the  game  was  be- 
ing played  for  "fun,"  and  the  defendants  stated 
upon  oath  that  the  game  was  being  played  for 
amusement,  and  that  nothing  whatever  was  bsk 


Digitized  by 


Google 


Fla.) 


WHITE  e.  STATE. 


85T 


OB  It.   HMl,  that  the  arldenoe  wm  not  snflloleiit 
to  show  that  the  partle*  wai«  gambling. 
(auUabm  bv  the  Court) 

Error  to  circuit  conrt,  Snwaimee  eono- 
ty;  J.  F.  Whitk,  Jndge. 

B.  B.  BlHckweli,  for  plaintiff  in  error. 
WUUatn  B.  Lamiur,  Atty.  Qen.,  for  defend- 
ant in  error. 

MiTCBELt.,  J.  The  plaintltfB  in  error 
were  convicted  for  ^ambllnK  on  tbe  12tb 
day  of  February,  1890,  and  tliey  were  eacb 
sentenced  to  imprlsonDient  in  tbe  county 
Jail  for  the  term  of  three  months,  and  each 
to  pay  one-third  of  the  costs  of  the  case, 
and  the  case  is  brought  here  upon  writ  of 
error  to  the  circuit  conrt  of  Suwannee 
county. 

There  are  several  questions  raised  by  the 
errors  assigned,  but  it  is  only  necessary  to 
consider  one  of  the  questions  so  raised, 
and  that  is  as  to  whether  or  not  the  ver- 
dict of  guilty  is  snstalned  by  tbe  evidence. 

William  Wells,  a  witness  lor  tbe  state, 
testified  tbat  on  tbe  16th  day  of  Septem- 
ber, 1888,  be  went  into  the  back  room  of 
Thurman's  scbool-house,  in  O'Brien,  Su- 
wannee county,  Fla.,  and  that  be  there 
saw  tbe  defendants  playing  cards,  and 
tbat  be  saw  "com"  on  the  bench  on  which 
defendants  were  playing;  that  they  were 
passing  the  com  from  one  to  the  other, 
and  tbat  he  saw  under  tbe  bench  where 
Sapp  was  sitting,  a  bat  containing  some 
com  and  two  dollars  in  silver  money; 
that  there  were  two  doors  to  tbe  room, 
and  that  the  side  door  was  closed  and  the 
partition  door  was  open,  and  that  he  re- 
mained in  the  room  where  they  were  play- 
ing about  five  minutes.  Upon  cross-ex- 
amination witness  stated  that  he  did  not 
see  defendants  betting  with  each  other, 
nor  gambling ;  that  he  did  not  see  or  bear 
any  betting  or  gambling.  This  was  tbe 
whole  of  tbe  evidence  for  tbe  state. 

One  Bynum,  for  defense,  testified  tbat  he 
saw  the  defendants  playing  cards  at  the 
time  and  place  mentioned  above;  tbat  he 
went  in  tbe  bouse  with  defendants  when 
they  first  entered  it,  but  left,  and  returned 
in  about  10  minutes,  when  he  found  de- 
fendants playing;  that  they  seemed  to  be 
Slaying  for  amusement  only,  and  that  he 
id  not  see  or  hear  them  betting,  or  in  any 
other  way  gambling  with  eacb  other,  and 
tbat  he  did  not  see  any  money  in  tbe 
bouse.  The  defendants  Oder  and  Sapp,  in 
tbdr  statements  to  the  Jury,  admitted 
that  they  and  Barrow,  the  other  defend- 
ant, were  playing  cards  at  O'Brien,  Sep- 
tember 15,  1889,  but  say  tbat  tbe  game 
was  played  for  amnsement  only,  and  that 
tbeydid  not  bet  with  each  other,  or  in  any 
other  way  gamble. 

Tbe  defendants  were  indicted  under  the 
last  clause  of  section  1,  e.  8764,  Act  June 
7, 1887,  entitled  **  An  act  to  suppress  gam- 
bling houses  and  gambling. "  which  is  as 
follows:  "Orlf  anypersonorpersons  shall 
play  or  engage  in  any  game  at  cards,  ke- 
BO,  roo/ette,faro,or  other  gameof  chance, 
at  any  place,  by  any  device  whatsoeverjfor 
money  or  other  thing  of  value.  •  •  •••  The 
first  elanse  of  this  section  of  tbe  statute 
applies  to  parties  keeping  houses,  booths, 
etc.,  for  the  purpose  of  gambling.  The 
tonrth  section  of  tbe  act  provides  "that  ft 


any  of  the  implements,  devices,  or  appa> 
ratuB  commonly  used  in  games  of  chance^ 
usually  played  in  gambling  houses  or  by 
gamblers,  are  found  in  any  bouse,  room, 
booth,  shelter,  or  other  place,  it  shall  be 
prima  facie  evidence  that  the  said  house, 
room,  or  place  where  tbe  same  are  found 
is  kept  for  the  purpose  of  gambling ;" 
bat  it  does  not  apply  to  tbat  clause  of  the 
section  under  which  the  defendants  were 
convicted,  and  consequently  tbe  "corn" 
used  by  the  defendants  could  not  be  taken 
as  prima  facie  evidence  that  they  were 
gambling,  becanse  the  statute  does  not 
make  even  the  implements,  etc.,  usually 
used  for  gambling  by  gamblers  prima 
fade  evidence  of  gambling  in  any  place  not 
kept  for  gambling  purposes.  In  this  case 
the  evidence  does  not  show  tbat  tbe  house 
in  which  tbe  game  of  cards  was  played 
was  kept  for  the  purpose  of  gambling. 
But  suppose  it  did,  and  suppose  tbat 
"com"  is  an  implement,  device,  or  any- 
thing else  nsnally  used  in  gambling,  that 
does  not  alter  the  case,  because  tbe  court 
cannot  Judicially  take  notice  tbat  "corn" 
is  an  implement  or  device  used  by  gam- 
blers. To  make  such  implements,  etc., 
prima  Ouste  evidence,  it  Is  incumbent  npon 
the  state  to  prove  that  they  are  instm- 
menis  usually  used  by  gamblers  in  gam- 
bling. 

And  now,  barring  the  suspicious  circum- 
stance of  tbe  bat  under  the  bench  with  tbe 
com  and  tbe  money  in  it,  where  is  the  evi- 
dence in  tbe  case  to  convict  any  one  of  the 
defendants?  It  was  the  duty  of  the  stata 
to  prove  tbe  guilt  of  tbe  defendants  be- 
yond a  reasonable  doubt  in  order  to  war- 
rant a  conviction. 

The  fact  that  the  ddendants  were  using 
com  in  the  game,  and  tbat  there  was  a 
hat  under  the  bench  with  com  and  two 
dollars  in  it,  does  not  show  a  case  of  gam- 
bling beyond  a  reasonable  doubt,  even  it 
the  defendants  bad  introduced  no  evidence. 
The  only  witness  for  tbe  state  testified 
that  be  neither  saw  nor  beard  any  betting 
or  gambling  by  tbe  defendants. 

Under  tbe  conclusion  we  have  come  to, 
we  do  not  Intend  to  Impute  to  the  jury 
any  improper  motive  in  arriving  at  their 
verdict.  There  is  nothing  in  the  case  show- 
ing such  improper  motive.  All  that  we 
say  is  that  tbe  evidence  in  the  case  is  not 
sufficient  to  sustain  tbe  verdict,  and  for 
this  reason  the  Judgment  Is  reversed,  and 
the  cause  Is  remanded,  with  directions  for 
further  proceedings  not  inconsistent  with 
this  opinion. 

(MFla.<OZ) 

Wbftb  ▼.  Statb. 

iSupnmt  Conn  of  nortda.    June  SI,  ISDO;) 

JnxT  Lm— InTRUonoifs— HisooKDccT  or  Jnsos 
— ^BiLL  or  ExcBPTioira. 

1.  Thestatnte  (UoCleL  Dig.  681)  reqniraa  the 
ooanty  oommlssloners  to  select  from  the  registered 
voter*  of  the  oonnty  a  list  of  800  persons  proper- 
ly oualifled  to  serve  as  jnrors,  which  list,  oertuBed 
and  Bl^ed  hj  the  chairman  of  the  board,  shall  be 
forthwith  delivered  to  the  clerk,  and  by  him  re- 
corded in  the  minntea  of  the  ooanty  oommlssionera, 
but  does  not  require  snoh  list  to  be  reeordedia  tbe 
minutes  of  the  ciroait  oonrt 

8.  Tbe  defendant  requested  the  Jndge  to  give 
a  certain  charge,  which  was  given,  bat  the  Judge 
failed  to  tign  aadaeal  the  ohaige,  and  te  daoUre 
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the  charge  riven.  Held  not  to  \>e  error,  as  the  de- 
fendant had  the  benefit  of  the  charge,  and  as  there 
was  no  exception  at  the  time  to  the  failure  of  the 
judge  to  sign  and  seal  the  charge,  or  to  pronounce 
tbe'charge  given. 

8.  When  it  is  alleged  in  a  motion  for  new  trial 
that  the  judge  used  improper  language  to  or  in 
the  presence  of  the  jury,  the  language  imputed  to 
the  judge  will  not  be  considered  by  the  appellate 
court,  if  not  incorporated  in  Uie  bill  of  exceptions. 
(SyUabiu  by  the  Cowrf) 

Error  to  circuit  court,  Leon  county ;  D. 
S.  Walker,  Judge. 

Geo.  W.  Walker  and  Jobo  S.  Beard,  for 
plaintiff  in  error.  Wllli&m  B.  Lamar, 
Atty.  Gen.,  (or  defendant  In  error. 

Mitchell,  J.  The  plalntlfl  In  error  was 
convicted  at  an  adjourned  term  of  the 
circuit  court,  January,  1890,  for  murder- 
ing blB  wife,  Martha  Ann  White,  by  strllt- 
ing  her  on  the  head  with  a  piece  of  iron 
gan-pipe.  The  defendant  moved  for  a 
new  trial,  which  motion  was  overruled, 
and  be  was  uentenced  to  death,  and  the 
case  comes  here  upon  writ  of  error  to  the 
circuit  court  of  Leon  county  from  the  or- 
der of  the  trial  Judge  orerrnllng  said  mo- 
tion. 

There  are  only  two  errors  assigned,  the 
first  being  that  the  court  erred  In  Hustain- 
ing  the  demurrer  of  the  state  to  defend- 
ant'splea  in  abatement ;  second,  the  court 
erred  In  overruling  each  and  every  ground 
alleged  as  error  by  defendant's  attorneys 
in  motion  for  new  trial. 

The  defendant  in  his  plea  sets  up  that 
the  indictment  found  against  him  "ought 
not  to  be  further  prosecuted,  because  he 
says  that  the  list  of  three  hundred  per- 
sons selected  by  the  board  of  county  com- 
missioners to  serve  as  jurors  for  said 
year  (naming  the  year)  in  said  county, 
certified  to  by  the  chairman  of  said  board, 
was  not  recorded  in  the-  minutes  of  the 
circuit  court  for  said  county,  as  required 
bylaw." 

The  plea  was  demurred  to,  and  the  de- 
murrer sustained,  and  it  is  contended  that 
this  was  error.  But  the  contention  is 
not  tenable.  The  statute  (Act  March  11, 
1879,  McCiel.  Dig.  621)  provides  that  "the 
board  of  county  coinmlseioners,  at  a  meet- 
ing to  he  held  the  flrat  week  in  January  of 
each  year,  or  as  soon  thereafter  as  prac- 
ticable, shall  select  from  the  list  of  regis- 
tered voters  in  their  respective  counties 
and  mal<e  out  a  list  of  .SCO  persons  prop- 
erly qualified  to  serve  as  Jurors,  who  shall 
be  such  persons  only  as  theyitnowor  have 
good  reason  to  believe  are  of  approved  char- 
acter, sound  Judgment,  and  intelligence; 
which  list,  certified  and  signed  by  the 
chairman  of  the  board,  shall  be  forth- 
with delivered  to  the  clerk,  and  by  him 
recorded  in  the  minutes. " 

The  statute  requires  the  list  to  be  re- 
corded in  the  minutes  of  the  county  com- 
missioners, but  does  not  require  it  to  be 
recorded  in  theminutesof  thecircuitcourt, 
as  contended.  The  presumption  is  that 
the  list  was  properly  recorded  by  the  clerk 
In  the  minutes  of  the  county  commission- 
ers, for,  if  it  was  not,  that  question  would 
probably  have  been  raised. 

The  grounds  of  the  motion  for  new  trial 
are:  (1)  "That  the  written  instructions 
requested  by  the  defense  to  be  given  to  the 


Jury  were  given  to  the  Jury  without  being 
signed  or  sealed  by  the  Judge,  as  required 
by  iaw,  and  the  same  was  also  defective 
for  the  reason  that  the  Judge  did  not  de- 
clare in  writing  his  ruling  thereon,  as 
presented,  and  pronounced  thesame  to  the 
Jnrj'  as  given  or  refused. " 

The  defendant,  as  shown  by  his  motion, 
bad  the  benefit  of  the  charge  requested  by 
him,  nnd,  as  there  was  no  exception  at 
the  time  to  the  failure  of  the  Judge  to  sign 
and  seal  xhe  charge,  or  to  pronounce  the 
charge  given  or  refused,  the  refusal  to 
grant  a  new  trial  on  said  first  ground  was 
not  erroneous.  Gibson  v.  State,  26  Fla. 
— ,  ante,  376 ;  Express  Co.  v.  Van  Meter, 
17  Fla.  783;  Potsdamer  t.  State,  Id.  895; 
Baker  t.  Chatfleld,  23  Fla.  640,  2  South. 
Rep.  822. 

(2)  "That  upon  attorney  for  defense 
asking  Starlin  Hill,  witness  for  the  state, 
if  he  knew  anything  of  the  character  of 
the  deceased,  the  ruling  of  the  Judge  was 
In  the  following  language:  'I  will  not 
allow  a  man  who  has  killed  his  wife  to 
bring  the  character  of  his  wife  In  question:' 
whicii  remark  was  calculated  to  prejudice 
the  minds  or  the  Jur.v,  to  the  injury  of  the 
accused."  Now,  such  language,  If  used 
by  the  judge,  would  be  erroneous,  as  it 
would  be,  as  contended  by  counsel  for  the 
accused,  calculated  to  prejudice  the  Jury 
against  the  accused.  Such  language,  if 
used  by  the  Judge,  assumed  that  it  was 
proved  that  the  accused  had  killed  his 
wife.  But  the  record  before  us  fails  to 
show  that  the  trial  Judge  used  the  lan- 
guage imputed  to  him.  It  Is  true  that  the 
accused  incorporated  this  language  in  his 
motion  for  new  trial,  but  this  was  not 
sufficient.  It  proved  nothing.  The  over- 
ruling of  the  motion  negatived  the  use  of 
such  language.  But  If  the  Judge  did  use 
such  language  it  was  the  duty  of  the  ac- 
cused, if  he  desired  to  avail  himself  of  the 
same,  to  incorporate  the  language  In  a 
bill  of  exceptions,  so  that  It  might  be  re- 
viewed by  the  appellate  court.  McNealy 
V.  State,  17  Fla.  198.  There  Is  other  lan- 
guage Imputed  to  the  trial  Judge,  but 
what  we  have  said  above  applies  to  such 
other  language  also. 

We  have  given  the  whole  case  careful 
consideration,  so  far  as  we  could,  with 
very  imperfect  record  before  us,  and  after 
doing  BO  find  no  cause  for  reversal,  and 
therefore  the  Judgment  of  the  court  below 
is  afllrmed. 

(»  Fla.  472> 

TuBERSON  T.  State. 

(Supreme  Couirt  of  Florida.    July  81, 189a) 

AuTBiFOis  Acquit— Testimont  or  Agoomfucb 

— JORT— ISFORM/ITIOH. 

1.  The  defendant  pleaded  avtrefoi*  noquiU 
which  was  demurred  to  ore  tenus,  and  the  demur- 
rer sustained.  Held,  that  there  was  no  error  in 
sustaining  the  demurrer,  as  it  was  not  made  to  ap- 
pear that  the  offense  for  which  the  defendant  hM 
been  tried  and  acquitted  was  one  and  the  sume  of- 
fense as  that  for  which  he  was  convicted. 

2.  The  testimony  of  an  accomplice  uncorrobo- 
rated is  sufficient  to  convict  upon. 

3.  When  a  jury  after  thorough  deliberation 
upon  any  case  shall  return  into  court  without  hav- 
ing agreed  upon  a  verdict,  the  court  may  explain 
to  them  again  the  law  appliosble  to  the  case,  and 
may  send  them  out  again  for  further  deliberation ; 
bu^  If  they  shall  return  the  second  time  without 
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tiavlng  agreed  on  «  rerdiot,  they  shonld  not  be  sent 
out  agtla  without  their  consent  unleu  they  shall 
aak  from  the  court  some  further  explanation  of  the 
tsvi,  but  the  mere  entry  upon  the  motion  docket 
that  the  court  sent  the  jury  ont  the  third  time 
without  their  consent  la  no  evidence  of  the  fact 
that  the  Jury  were  so  sent  out. 

i.  When  the  information  seta  out  the  offense 
with  suiBolent  oertalnty  to  notify  the  defendant 
fnl^  of  the  nature  of  the  same,  the  information 
will  not  be  quashed  as  beinK  vague  and  uncertain, 
nor  will  the  affidavit  to  the  information  be  held  in- 
snfflcient  when  it  complies  with  the  oath  prescribed 
by  the  statute. 
(SyUabu*  by  tfte  Court.) 

Error  to  criminal  court  of  record,  Daral 
county ;  Loton  M.  Jonkb,  Judge. 

Pope  <ftilf/cAe/«oo,  lor  plaintia  In  error. 
William  B.  Lamar,  Atty.  Gen.,  for  tbe 
State. 

MiTCHBM.,  J.  The  plaintiff  In  error  was 
tried  (or  gambling  in  the  county  criminal 
court  ot  record  ol  Duval  county,  on  the 
2d  day  of  July,  1S89,  and  was  convicted 
and  sentenced  to  the  penitentiary  for  three 
montlw;  and  the  case  comes  before  this 
court  upon  writ  of  error  to  said  court 
from  the  order  ol  tbe  court,  overruling 
motion  lor  new  trial  and  arrest  ot  Judg- 
ment. 

The  errors  assigned  are— First,  the  court 
erred  In  sustaining  demurrer  ore  tenua  to 
defendant's  plea  of  autrefois  acquit. 

This  plea,  in  substance,  is  that  the  de- 
fendant, at  the  same  term  of  tbe  court  at 
which  he  was  tried  and  convicted  upon  a 
charge  of  gambling,  was  also  tried  and 
acquitted  upun  a  charge  of  Iteeping  a 
gambling  house,  and  the  contention  is 
that  the  gambling  by  the  defendant  and 
keeping  a  gambling  house  were  one  and 
tbe  same  offense.  This  position  is  not  ten- 
able. The  two  offenses,  keeping  a  gam- 
bling bouse  and  gambling,  are  distinct 
offenses.  A  man  guilty  of  keeping  a  gam- 
bling house  may  not  be  guilty  of  gam- 
bling, and  a  man  may  be  guilty  of  gam- 
bling at  any  place  without  having  any 
connection  with  a  gambling  house;  and. 
In  the  case  at  bar,  it  may  be  that  the  de- 
fendant never  kept  a  gambling  house,  and 
yet  was  guilty  of  gambling.  The  evidence 
In  the  case  is  excluded  from  our  considera 
tion  by  the  defendant's  failure  to  incorpo- 
rate it  in  a  bill  of  exceptions,  and.  In  the 
absence  of  the  evidence,  tbe  presumption 
is  that  the  evidence  sustains  tbe  finding  of 
the  jury,  for,  if  tbe  verdict  was  not  sup- 
ported by  the  evidence,  there  would  prob- 
ably b«  a  bill  ot  exceptions  before  this 
court  to  show  that  fact.  We  find  nothing 
in  the  record  to  sustain  the  contention 
that  the  offense  tor  which  the  defendant 
was  tried  and  acquitted  and  tbe  offense 
for  which  he  was  convicted  were  one  and 
the  same  transaction,  and  tor  this  reason 
can  see  no  error  in  tbe  court  ttelow  sus- 
taining tbe  demurrer  to  the  defendant's 
said  plea. 

The  second  error  assigned  is :  Tbe  court 
erred  in  refusing  to  give  the  fourth  charge 
as  requested  by  defendant.  This  was  the 
charge  refused : 

"The  testimony  of  an  accomplice  uncor- 
roborated is  not  suflSclent  to  convict." 
There  WAS  noer^>rin  refusing  this  charge. 
Bacon  T.  St^i«,  32  Fla.  61.    But  even  it  tbe 


uncorroborated  evidence  ot  an  accomplice 
were  not  sufficient  to  convict  upon,  there 
is  absolutely  nothing  in  tbe  record  which 
shows  that  any  accomplice  testified  In  the 
case. 

Tliird  assignment:  Tbe  court  erred  In 
refusing  to  alscharg^  the  defendant  as 
prayed  on  account  ot  sending  out  the  Jury 
three  times  without  their  consent,  when 
no  further  explanation  of  the  law  was 
asked  tor  by  them.  Under  the  statute 
(McClel.  Dig.  p.  448,  S  23)  it  is  provided 
that:  "When  a  jury,  after  due  and  thor- 
ough deliberation  upon  any  cause,  shall 
return  into  court  without  h&vlng  agreed 
on  a  verdict,  tbe  court  may  explain  to 
them  anew  tbe  law  applicable  to  the  case, 
and  may  send  them  out  again  tor  further 
deliberation ;  but,  if  they  shall  return  a 
second  time  without  having  agreed  on  a 
verdict,  th^  shall  not  l>e  sent  out  again 
without  their  own  consent  unless  they 
shall  usk  from  tbe  court  some  further  ex- 
planation ot  tbe  law."  In  the  case  at  bar, 
where  is  there  any  evidence  that  the  jury, 
attertheir  thorough  deliberation,  returned 
Into  court  a  first,  second,  third,  or  any 
other  number  ot  times,  and  were  sent  out 
again,  without  their  consent  or  with  it? 
There  Is  no  such  evidence  In  tbe  record, 
and  there  was  no  error  In  the  court  refus- 
ing to  discharge  the  defendant  as  re- 
quested by  him. 

It  is  true  that  the  defendant  entered  a 
motion  asking  to  be  discharged  upon  tbe 
ground  before  stated,  but  this  motion  was 
overruled,  and  the  presumption  is,  in  the 
absence  of  all  evidence  to  show  what  the 
proceedings  in  the  court  below  were  as  to 
said  alleged  error,  that  said  proceedings 
were  regular  and  legal.  In  Borroughs  v. 
State,  17  Fla.  643,  it  was  held  that  "aU  ob- 
jections, rulings  by  the  court,  and  excep- 
tions should  appear  In  tbe  body  ot  the  bill 
ot  exceptions  in  their  proper  and  appro- 
priate place,  and  will  not  be  considered  If 
upon  separate  pieces  ot  paper  filed  subse- 
quent to  the  verdict,  or  in  cases  ot  mo- 
tions tor  new  trial,  or  in  arrest  ot  judg- 
ment after  final  Judgment. "  This  decision 
is  decisive  as  to  the  question  nnder  consid- 
eration In  this  case.  See,  also,  McNealy 
V.  State,  Id.  198. 

foortA  assignment:  Tbe  court  erred  in 
overruling  motion  for  new  trial.  The 
grounds  of  this  motion  are:  (1)  The  ver- 
dict la  contrary  to  the  evidence  and  weight 
ot  the  evidence.  ('£)  The  verdict  is  con- 
trary to  law.  (3)  The  verdict  Is  contrary 
to  the  charge  ot  the  court  on  the  affidavit 
on  file.  We  see  no  cause  tor  reversal  on 
any  of  these  grounds. 

The  grounds  of  the  motion  In  arrest  of 
Judgment  are:  (1)  Because  tbe  Informa- 
tion is  vague,  uncertain,  and  detective. 
(2)  Becanse  the  afBuavit  to  tbe  Informa- 
tion is  detective  and  Illegal.  (3)  Because 
the  law  upun  which  the  information  is 
based  is  nnconstltntional  and  void. 

We  see  no  cause  for  reversal  upon  any 
of  tbe  grounds  ot  the  motion  to  arrust  the 
Judgment.  The  information  was  suffl- 
dently  definite  to  put  the  defendant  upon 
full  notice  ot  the  offense  with  which  be 
was  charged.  The  information  was  not 
BO  vague,  indlBtinct,  and  indefinite  as  to 
mislead  the  defendant  and  to  embarrass 


Digitized  by 


Google 


860 


60UTHEBN  EEPORTER,  Vot.  7. 


(Pla. 


Iiini  In  the  preparation  of  his  defense,  or 
to  expose  him  after  conviction  or  acquit- 
tal to  danger  of  another  prosecution  for 
the  same  offense;  and  consequently  there 
was  no  error  In  the  court  refusing  to  ar- 
rest the  judgment  upon  the  alleged  insuffi- 
ciency of  the  Information.  Green  v.  State, 
Id.  C69.  The  affidavit  to  the  Information 
conforms  to  the  affidavit  prescribed  by 
the  statute,  and  is  therefore  sufficient. 

The  last  ground  of  the  motion  is  not  In- 
sisted upon,  and  it  may  be  treated  as 
abandoned. 

From  all  that  we  can  learn  from  the 
record  the  defendant  had  a  fair  and  im- 
partial trial,  and  the  judgment  of  the 
court  below  is  affirmed. 


(26  Fla.  3M) 


Ransom  y.  State. 


{Swpreme  Court  of  Florida.    July  28, 1890.) 
GxMBUira  Room— Evidence— Instructions. 

1.  The  defendant  and  four  other  persona  were 
playing  a  game  of  "poker"  in  a  room  with  cards 
and  chips,  the  chips  oeing  of  different  colors,  and 
varied  In  values,  some  of  the  chips  being  worth  10 
cents.  The  defendant  took  a  percentage  oft  the 
game,  and  resided  in  the  room.  Held,  that  the  ev- 
idence was  sufficient  to  sustain  the  verdict  of  guilty 
of  keeping  a  gambling  room. 

2.  The  court  cliarged  the  jury  that,  if  they  be- 
lieved from  the  evidence  that  the  offense  was  com- 
mitted in  two  years  before  the  filing  of  the  infor- 
mation they  should  convict.  Two  years  had  not 
elapsed  from  the  date  on  which  the  act  under  which 
the  defendant  was  convicted  took  effect  and  the 
filing  of  the  information,  but  the  offense  was  com- 
mitted between  the  date  on  which  the  act  took  ef- 
fect and  the  filing  of  the  in.formation.  Held,  that 
the  charge  was  erroueoos,  bat  without  prejudice 
to  the  defendant. 

3.  The  affidavit  of  the  solicitor  to  the  informa- 
tion conformed  to  the  affidavit  prescribed  by  the 
■tatute,  and  was  safflcient. 

{SyUaiyus  by  the  Court.) 

Error  to  criminal  court  of  record,  Duval 
county;  Loton  M.  Jones,  Judge. 

John  E.  HartriJge,  for  plaintiff  in  error. 
William  B.  Lamar,  Atty.  Gen.,  for  the 
State. 

Mitchell,  J.  The  plaintiff  In  error  was 
tried  and  convicted  in  the  county  criminal 
court  of  record,  of  Duval  county,  upon  in- 
formation, for  keeping  a  gambling  house. 
Motions  were  entered  for  new  trial  and  to 
arrest  the  judgment,  which  motions  were 
overruled,  and  the  prisoner  sentenced  to 
imprisonment  in  the  county  jail  for  three 
months,  and  the  cause  is  brought  here  up- 
on writ  of  error,  and  the  following  errors 
are  assigned:  (1)  That  the  conviction  in 
this  case  was  contrary  to  the  evidence. 
(2)  The  verdict  was  contrary  to  thecharge 
of  the  court  as  given  in  the  third,  fourth, 
and  seventh  charges.  (8)  The  court  erred 
in  charging  the  jury  that  they  could  con- 
vict if  they  found  that  the  defendant  had 
committed  the  offense  at  any  time  within 
two  years  from  the  date  of  the  filing  of  the 
Information.  (4)  The  information  was 
not  sworn  to,  as  required  by  the  constitu- 
tion of  the  state  of  Florida. 

As  to  the  first  assignment:  The  evi- 
dence, in  substance,  is  as  follows:  That 
on  the  24th  day  of  June,  18S9,  the  defend- 
ant and  others  were  in  a  room  in  the  third 
story  of  a  building  known  as  the  "A bell 


Block, "  situated  on  Bay  street,  In  the  city 
of  Jacksonville,  playing  a  game  of  draw 
poker;  that  Smith, a  witness  for  the  state, 
asked  permission  "to  come  in  the  game," 
but  did  not  have  money  enough  to  go  In 
with,  but  that  he  gave  his  money  to  an- 
other person,  who  was  playing;  that  the 
defendant  was  sitting  at  the  table,  and 
took  out  a  percentage  of  th?  game,  which 
witness  supposed  was  for  the  house;  the 
game  was  being  played  for  chips;  that  the 
"game  of  poker  Is  a  very  uncertain  game." 
There  is  usually  one  person  who  takes  the 
per  cent,  for  the  house.  Either  the  keeper 
does  this,  or  some  one  else  does  so  for  him. 
On  cross-examination  this  witness,  Smith, 
testified  that  when  he  gave  his  money  to 
be  played  In  the  game  he  was  to  partici- 
pate In  whatever  was  won  by  the  party 
to  whom  he  gave  it,  and  to  share  the  loss 
by  him,  and  that  he  gave  the  man  90  cents. 

Fred  Dennis  testified  for  the  state  that 
he  had  been  in  a  certain  room  In  the  third 
story  of  the  Abell  block,  and  that  he  had 
seen  a  game  of  poker  played  there  for 
chips ;  that  he  could  not  swear  positively 
that  he  saw  the  chips  bought.  He  saw 
the  defendant  in  the  room  once  or  twice. 
Saw  him  playing  In  the  game.  There 
were  five  engaged  in  the  game.  Saw  de- 
fendant playing  once.  He  was  doinj; 
nothing  more  than  other  players.  Did 
not  see  any  one  take  a  per  cent.  oH  the 
game.  This  was  the  time  Smith  was  pres- 
ent. They  played  with  cards,  the  ordi- 
nary playing  cards  used  in  games,  and  with 
chips.  On  cross-examination  this  witness 
testified  that  the  night  he  saw  the  playing 
going  on,  and  played  there.  Smith,  who 
has  testified  in  this  case,  was  present.  It 
is  customary  in  games  of  poker  to  take 
out  something  for  the  expenses  of  the 
game,  such  as  drinks  and  cigars,  and 
room:  sometimes  for  "jack-pots,"  and 
sometimes  for  trips. 

B.  L.  Gladden,  a  witness  for  the  state, 
testified  that  he  had  been  In  a  room  on 
the  third  floor  of  the  Abell  block.  At  that 
time  a  game  of  draw  poker  was  being 
played.  Saw  defendant  present.  He  was 
participating  In  the  game,  and  playing 
with  the  others.  Did  lot  see  any  per 
cent,  taken  oft.  The  game  was  played 
with  the  ordinary  playing  cards,  and  with 
chips.  The  chips  were  various  in  colors, 
and  varied  in  value.  Could  not  now  give 
theexactvalue  of  each,  though heknew the 
value  of  one  set  of  chips  was  10  cents.  A 
table  that  looked  like  a  dining  table,  a 
carpet,  and  an  ice-box  and  chairs,  were  in 
the  room.  The  table  was  an  ordinary- 
one,  and  may  have  had  a  cloth  on  It,  but 
did  not  have  any  hole  in  the  center  for 
putting  chips  in.  At  the  time  be  saw  the 
game  played.  Smith  was  present.  It  was 
In  June  of  this  year,  (1889.) 

Napoleon  Broward,  a  witness  for  the 
state,  testified  as  follows:  "I  am  the  sher- 
iff of  Duval  county.  I  know  the  defend- 
ant. After  the  defendant  was  arrested 
and  brought  to  the  justice's  court  he  said 
to  me,  while  we  were  awaiting  the  com- 
mencement of  the  examination,  'I  do  not 
keep  a  gambling  house,  or  gambling  room. 
I  live  in  the  room.'" 

This  is  the  substance  of  the  evidence  In 
the  case,  and  not  a  word  of  it  is  contra- 
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dieted  by  the  accused,  and.  In  onr  opinion, 
it  is  sufficient  to  sustain  tlie  finding  of  tlie 
Jury,  provided  the  defendant  waa  at  the 
time  the  Iceeper  of  the  room  in  which  said 
same  ot  cards  was  being  played.  The  de- 
fendant was  present,  and  he  was  the  only 
person  shown  to  have  taken  ODt  a  per- 
centage of  the  amount  for  which  the  game 
was  being  played;  and,  when  this  fact  is 
coupled  with  the  fact,  teetifled  to  by  Bro- 
ward, that  the  defendant  said  he  lived  in 
the  room,  his  (the  defendant's)  connection 
with  the  room  is  sufficient,  we  think,  to 
show  that  he  kept  It  for  the  purposes  for 
which  It  was  used,— gambling, — and  hence 
that  it  was  a  gambling  room. 

Second  assignment.  We  have  examined 
the  charge  of  the  court,  and  are  of  opinion 
that  the  verdict  coniorms  to  the  charge. 

Third  assignment.  We  think  that  the 
court  erred  in  charging  that  the  jury 
should  convict  if  they  found  that  the  de- 
fendant had  committed  the  offense  at  any 
time  within  two  years  from  the  date  of 
the  filing  of  the  Information,  but  it  was 
error  without  prejudice  to  the  aecnspd. 

The  defendant  was  convicted  under  the 
act  of  June  7,  1887,  entitled  "An  act  to 
suppress  gambling  houses  and  gambling, " 
and  the  evidence  In  this  case  shows  that 
the  offense  of  which  the  defendant  was 
convicted  occurred  on  the  24th  day  of 
■fune,  1889,  the  time  between  the  date  on 
which  the  act  took  effect  and  the  day  on 
which  the  defendant  was  convicted  being 
less  than  two  years;  but  the  evidence  also 
shows  that  the  offense  was  committed 
after  the  act  took  effect,  and  before  the  fil- 
ing of  the  information.  This  being  the 
case,  the  defendant  was  legally  convicted, 
hotwlthstanding  the  erroneous  charge  of 
The  court,  and  he  bad  no  legal  cause  of 
complaint. 

Fourth  assignment.  The  affidavit  to 
the  information  conforms  to  that  pre- 
scribed by  the  statute,  and  is  suff  clent. 
Tnberson  v.  State,  ante,  858,  (decided  at 
the  present  term.) 

The  judgment  is  affirmed. 


(26  Flo.  S«0) 


Roberts  v.  Statk. 


(Supreme  Court  of  Florida.    July  28,  1890.) 

IHUICTMIIIT— WOKDS  OF  STATUTB  —  IKTOXIOATDIS 

Liquors— LiCBNSs. 
L  When  the  words  used  In  an  IndictGieDt  are 
equivalent  to  the  words  of  the  statute,  and  the  in- 
dictment is  sulBoient  to  pat  the  defendant  upon 
lull  notice  of  the  offense  with  which  he  Is  charged, 
the  judgment  will  not  be  arrested  npon  the  around 
that  the  indictment  was  so  vague  and  Indefinite 
that  the  defendant  was  embarrassed  and  i^led  in 
hU  defense. 

8.  A  person  who  wishes  to  sell  splritnons,  vl- 
nons,  or  malt  liquors  In  a  oonntv  where  no  <deotlon 
has  Men  held,  to  determine  whether  or  not  suoh 
liquors  shall  be  sold,  must  present  Us  petition, 
signed  by  a  majority  of  the  registered  voters  oi 
'  the  election  district  In  which  lie  desires  to  sell,  to 
the  board  of  county  oommissioners,  obtain  a  per- 
mit to  sell,  and  present  the  pennlt,  the  anunmt  of 
money  required  by  law  for  the  license,  and  the 
license  fee  to  the  oolleotor  of  revenue  tor  the  oonn- 
tf;  and  if  the  collector  of  revenue  then  refuse  to 
grant  the  license,  the  applicant  lias  his  remedy 
against  the  officer  to  compel  him  to  grant  the 
Uoense.  Bnt  a  sale  withont  the  license  is  a  viola- 
tion of  the  law,  and  one  who  sells  withont  the 
lioanse  cannot  snlald  himself  upon  the  ground  that 


he  Iiad  presented  the  money  tor  the  license,  or  that 
he  did  not  intend  to  violate  the  law. 
(SyUohiM  bu  the  Court.) 

Error  to  circuit  court,  Columbia  comi- 
ty ;  John  F.  WHrre,  Judge. 

B.  B.  Black  well,  for  plalntiit  In  error. 
WaHtun  B.  Lamar,  Atty.  Oen.,  for  defend- 
ant in  error. 

MrrcHCLi^,  J.  The  plaintiff  in  error  was 
tried  and  convicted  upon  a  charge  of  en- 
gaging in  and  managing  the  buHlness  of  a 
dealer  in  spirituous,  vinous,  and  malt  liq- 
nors  without  a  license  on  the  8th  day  of 
March,  1890.  Defendant  moved  in  arrest 
of  judgment,  and  for  new  trial,  which  mo- 
tions were  overruled,  and  defendant  sen- 
tenced to  pay  a  fine  of  $600,  and  costs  of 
the  case,  and  the  case  now  comes  before 
this  court  upon  writ  of  error. 

There  are  but  two  assignments  of  error 
in  the  case:  (1)  The  court  erred  in  over- 
ruling motion  in  arrest  of  judgment.  (2) 
Thecourt  erred  in  refusing  to  grant  a  new 
trial. 

The  grounds  of  the  motion  to  arrest  the 
judgment  are:  (1)  Because  said  indict- 
ment does  not  charge  a  crime  under  the 
laws  ot  the  state  of  Florida ;  (2)  because 
said  Indictment  is  so  vague,  indefinite, 
and  uncertain  that  the  defendant  waa  em- 
barrassed and  misled  in  bis  defense;  (3) 
because  the  indictment  fails  to  allege  the 
facts  and  circumstances  of  the  offense 
charged,  and  only  states  a  conclusion  of 
law. 

As  to  the  first  ground:  The  defendant 
was  convicted  under  chapter  8681,  Laws 
Fla.,  (Act  of  June  13, 1887,)  the  ninth  sec- 
tion of  which  act  provides  that "  dealers 
in  spirituous,  vinous,  and  malt  liquors 
shall  pay  a  license  tax  of  four  hundred 
dollars  (9400)  in  each  county  for  each 
place  of  business,  •  •  »  but  neither 
spirituous,  vinous,  nor  malt  liquors  shall 
be  permitted  to  be  sold  unless  said  license 
tax  ia  first  paid,  and  a  license  therefor  first 
taken  out.  •  •  •"  And  the  tenth  section 
of  the  act  provides  that "  any  person  or  per- 
sons that  shall  carry  on  or  conduct  any 
business  or  profession  for  which  a  license  is 
required,  without  first  obtaining  such  11- 
cense,shall,exceptln  such  cases  as  are  other- 
wise provided  for  in  this  act,  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall 
be  punished  by  a  fine  of  not  more  than 
double  the  amount  required  for  such 
license. "  The  charge  in  the  case  at  bar  is 
that  the  defendant  "did,  on,"  etc.,  "then 
and  there  engage  in  and  manage  the  busi- 
ness of  a  dealer  in  spirituous,  vinous,  and 
malt  liquors  without  first  paying  a  license 
tax  to  the  state  of  Florida,  and  without 
first  having  taken  out  a  license  therefor. 
and  for  which  business  a  license  is  required 
by  the  law.  •  •  •"  The  language  used  in 
the  indictment  is  not  identical  with  the 
words  of  the  statute,  but  the  words  used  in 
the  indictment  are  equivalentto  those  used 
in  the  statute.  "  To  engage  in, "  means  "  to 
embark ;  to  take  a  part ;  to  employ  one's 
self;  to  devote  attention  and  effort;  to 
enlist."  Webst.  Diet.  "To  manage,"  is 
defined  by  Webster  to  be  "to  have  under 
control  and  direction;  to  conduct;  to 
guide;  to  administer;  to  treat;  to  han- 
dle. "    These  definitions  of  the  words  used 
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In  tbe  Indictment  Bnbstantially  mean  the 
same  thing  as  tbe  words  "carry  un*  and 
"conduct"  used  In  the  statute;  and  for 
this  reason  we  think  the  indictment  sufB- 
cientiy  sets  forth  the  offense  with  which 
the  defendant  wascbaixed,  without  charg- 
ing a  sale.  Jordan  v.  State,  22  Fla.  628; 
Dansey  v.  State,  2H  Fla.  316,  2  South.  Bep. 
692.  The  defendant  was  put  on  fail  notice 
of  the  offense.  Evidence  was  introduced 
to  sustain  the  charge  without  exception, 
and  we  can  see  no  ground  for  arresting 
the  judgment  upon  the  alleged  insufficien- 
cy of  the  indictment.  The  better  plead- 
ing, however,  is  to  charge  statutory  of- 
fenses in  the  predae  language  of  the  stat- 
ate. 

What  we  have  said  in  regard  to  the 
first  ground  of  the  motion  in  arrest  of 
judgment  applies  to  the  remaining  grounds 
of  the  motion;  all  the  grounds  of  the  mo- 
tion raising  objectiona  as  to  tbe  sufficiency 
of  the  indictment. 

The  first  ground  of  the  motion  for  new 
Mai  Is  that  the  verdict  was  contrary  to 
the  evidence.  This  objection  cannot  be 
sustained,  because  the  evidence  shows  re- 
peated sales  of  liquors  by  the  defendant, 
and  in  fact  fully  sustains  the  verdict. 

The  second  ground  of  the  motion  is  that 
the  court  erred  in  the  charge  to  the  Jury, 
vis:  "In  the  county  of  Columbia,  to  ob- 
tain license  to  sell  spirituous  liquors  In  the 
tenth  election  district  In  the  county,  it 
was  the  duty  of  the  defendant  to  have 
presented  his  petition,  signed  by  a  majori- 
ty of  the  registered  voters  of  the  tenth 
election  district  of  Columbia  county,  to 
the  county  commissioners,  and  to  have 
obtained  a  permit  to  do  so,  and  then, 
having  obtained  said  permit,  to  hare  pre- 
sented the  same  to  the  officer  authorised 
by  law  to  iasae  the  license,  and  to  have 
tendered  him  the  amount  of  money  re- 
quired by  law  tor  the  license. "  Now  it  is 
argued  that,  in  case  the  local  option  law 
of  1S88  la  not  in  force  in  Columbia  county. 
In  selling  liquors  without  the  license  re- 
quired by  law  no  crime  is  committed,  be- 
cause the  Intent  to  do  tbe  forbidden  act 
must  go  beyond  the  mere  act  itself.  It 
must  be  criminal;  that  is,  willful.  We  do 
not  agree  with  counsel  in  this  proposition. 
Tbe  evidence  shows  that  sales  of  liquor 
were  made  by  tbe  defendant  without  a 
license  authorizing  him  to  make  such 
sales,  and  in  doing  so  he  violated  the  law, 
and  hence  was  amenable  to  its  penalties. 
Igrnorance  of  law  is  no  excuse  for  the  com- 
mission of  an  offense  against  the  law. 
Counsel  for  the  defendant  argues  this  case 
as  if  there  had  been  an  election  held  in  the 
county  of  Columbia  to  determine  whether 
or  not  liquors  should  be  sold  In  that  coun- 
ty; but  if  such  election  was  held,  there 
is  nothing  in  the  record  to  show  that  fact. 
As  to  whether  or  not  such  election  was 
held  in  Columbia  county  can  have  no 
weight  in  the  decision  of  this  case;  tor 
that  the  defendant  carried  on  the  business 
of  a  dealer  in  spirituous,  vinous,  and  malt 
liquors  without  authority  of  law  is  not 
disputed.  But  it  is  argued  that  the  de- 
fendant tendered  the  money  and  demanded 
a  permit  to  sell  liquors,  etc.,  and  that  the 
officer  whose  duty  it  was  to  grant  the  per- 
mit refused  to  grant  it,  and  for  this  reason 


the  defendant,  In  selling  without  a  license, 
was  not  legally  liable  for  such  selling. 
But  this  is  not  correct,  because  it  makes  no 
difference  whether  the  defendant  ottered  to 
pay  the  money  or  not,  as  bis  anthoritgr 
for  selling  could  only  be  shown  by  the 
proper  license.  If  the  defendant  was  en- 
titled to  the  permit  and  license,  he  could 
have  compelled  the  proper  offlcw  to  grant 
them.  This  he  did  not  do,  but  proceeded 
to  sell  without  authority,  and  hence  laid 
himself  liable  to  the  penalties  of  the  law. 
The  judgment  is  affirmed. 

(KFllLnO) 

Jackson  t.  Statk. 
{SuprmM  Court  cf  Florida.    July  9S,  1880.) 
IiroiOTitsiiT— WoBDS  ov  Btatutb. 
An  Indictment  for  a  statutory  offenie  may 
eharge  the  offenae  Id  the  wordi  of  the  •tatute;  but 
when  the  words  used  in  the  indictment  are  equiv- 
alent to  the  words  used  in  the  statute  the  judgment 
wlU  not  be  arrested  upon  the  ground,  alleged  in 
the  motion  to  arrest  the  judgment,  that  the  Iiidtet- 
ment  does  not  oliarga  an  offense  under  the  law*  tt 
the  state. 
(5|/Uahut  hv  the  Court.) 

Error  to  circuit  court,  Madison  conntgr ; 
J.  F.  Wurrs,  Judge. 

B.  B.  Black  well,  tor  plnintift  in  error. 
William  B.  Lamar,  Atty.  Gen.,  tor  de- 
fendant In  error. 

MrrcHBix.,  J.  The  plalntltt  In  error  luid 
others  were  jointly  indicted  tor  gambling, 
and  upon  being  arraigned  Jackson  plead- 
ed guilty,  and  was  sentenced  to  confine- 
ment in  the  county  Jail  tor  the  term  of  three 
months. 

Motion  to  arrest  the  Judgment  was  made 
— Ftrat,  becaase  tbe  indictment  does  not 
charge  an  offense  under  the  laws  of  the 
state  of  Florida ;  secoad,  because  the  In- 
dictment does  not  charge  the  tacts  and 
circumstances  of  the  offense  named  in  tbe 
said  indictment,  and  defined  by  the  statute 
upon  which  It  is  based.  This  motion  was 
overruled,  and  the  case  comes  before  this 
court  upon  writ  of  error  to  the  circuit 
court  of  Madison  county.  The  refusal  of 
the  circuit  judge  to  arrest  the  judgment  is 
assigned  as  error. 

The  indictment,  omitting  the  formal 
parts,  charges  that  the  defendant  and  oth- 
ers (naming  them)  "on  the  12th  day  of 
April,  A.  D.  1890,  at  and  in  the  county, 
circuit,  and  state  aforesaid,  with  force 
and  arms.  In  the  woods  near  the  town  ^ 
Ellaville,  said  county  and  state,  unlaw- 
fully then  and  there  played  and  engaged 
in  a  game  of  cards  for  money,  which  said 
game  of  cards  was  then  and  there  a  game 
of  chance.    •   •   •» 

This  indictment  is  under  section  I.e.  8764, 
Act  June?,  1887,  which  Is  as  folio  ws :  **  It  any 
person,  by  himself  or  herself,  servant,  clerk, 
agent,  or  In  any  other  manner,  shall  have, 
keep,  exercise,  or  maintain  a  gaming  table 
or  room,  or  gaming  Implements  or  appara- 
tus, or  house,  booth,  tent,  shdter,  or  other 
place  for  the  purpose  of  gaming  or  gam- 
bling, or  in  any  place  of  which  he  or  she 
may,  directly  or  indirectly,  have  charge, 
control,  or  management,  either  exclusively 
or  with  others,  shall  procure,  suBer,  or  per- 
mit a  ny  person  or  persons  to  play  for  money 
or  other  valuable  thing  or  things  at  any 
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iBrame  wbataoeTer,  whether  heretofore  pro- 
hibited or  not,  or  if  any  person  or  pereonB 
shall  play  or  engage  in  any  game  of  cards, 
keno,  roulette,  faro,  or  other  game  of 
chance,  at  any  place,  by  any  device  what- 
ever, tor  money  or  other  tiilna;  of  valne, 
be,  she,  or  they  so  offending  shall,  on  con- 
viction, be  imprisoned  in  the  county  Jail 
not  lees  than  three  months  nor  more  than 
one  year,  or  be  imprisoned  in  the  state 

Srlson  not  more  than  three  years,  at  the 
iscmtion  of  the  court. " 

The  indictment  is  not  in  the  precise  lan- 
■roage  of  the  statute,  and  we  will  remark 
tiiat  In  all  statutory  otfteisea  it  is  the  safer 
coume  to  follow  the  language  of  the  stat- 
ote  closely,  but  the  language  used  In  the 
charging  part  of  the  Indictment  is  equlra- 
lent  to  and  covers  substantially  the  lan- 
guage of  the  statute  fally,  and  is  for  this 
reason  a  substantial  compliance  with  the 
mle  which  requires  statutory  offenses  to 
be  charged  in  the  ve^  language  of  the 
•tatate.  1  BIsh.  Crim.  Proc.  (  612;  Humph- 
reys V.  State,  17  Fla.  881;  Tilly  v.  State, 
n  Fla.  242. 

Under  the  Indictment  the  defendant  was 
fnlly  advised  as  to  the  offense  with  which 
he  was  charged,  and  pleaded  guilty  there- 
to, and  it  is  now  too  late  for  him  to  take 
advantage  of  any  mere  formal  defect  In 
the  indictment. 

The  Judgment  Is  affirmed. 

{26  Pto.  523) 

CUFTON  V.  STATB. 

(Supreme  0<mrt  o/  Florida.    July  88,  1890.) 
BuBouuiT— ImnioTMHirT— IiTBTRUcnoK*— Sum- 

OIBNCX  OW  EVIDBKOB. 

1.  The  indictment  ctuuved  the  defendant  with 
breaking  and  entering  a  DuUding  (store)  in  the 
night-time,  with  intent  to  commit  a  felony,  to-wit, 
larceny,  and  the  court  charged  the  jury,  U  tbey 
found  that  the  defendant  broke  and  entered  the 
bnilding  as  ctaareed  in  the  indictment,  they  should 
convict.  HeU,  uat  the  charge  referred  to  the  In- 
dictment in  its  entirety,  the  time  of  the  break- 
ing and  entering  being  included,  and  was  therefore 
not  erroneous  in  not  charging  mora  apeciflcaUy 
that  the  breaking  and  entering  must  be  in  the 
night-time. 

9l  There  were  1600  worth  of  goods  In  the  store 
at  the  time,  and  upon  going  to  the  store  sometime 
during  the  night  the  owner  found  that  some  one 
was  inside,  whereupon  he  hallooed,  and  the  de- 
fendant and  another  person  jumped  out  of  a  win- 
dow which  had  been  broken  open,  and  upon  enter- 
ing the  store  the  owner  found  various  arttoles  of 
merchandise  packed  in  sacks.  Seld,  that  the  evi- 
denoe  was  suiBclent  to  warrant  the  jury  in  coming 
to  the  conclusion  that  the  defendant  broke  and  en- 
tered the  building  with  the  intent  to  stealgoods  of 
the  value  of  more  than  tSO. 

S.  The  charge  of  the  court  and  charge*  given 
upon  reouest  of  the  state  and  the  accused  should 
be  oonaldered  together,  and  if,  as  a  whole,  the 
charge  is  correct,  the  verdict  wUl  not  be  set  aside 
upon  the  ground  of  alleged  error  in  the  charge. 
{SyUabua  try  the  CauirL) 

Error  to  circuit  court,  Volniria  county; 
John  D.  Broome.  Judge. 

Foster  *  Gunby,  for  plaintiff  In  error. 
WiWam  B.  Lamar,  Atty.  Gen.,  for  defend- 
ant in  error. 

HiTCBKLi.,  J.  Daniel  CUtton,  Jr.,  plain- 
tiff in  error,  was  tried  and  convicted  upon 
an  indictmentcharging  bim  with  breaking 
and  entering  a  building  in  the  nlgtat-time, 
with  intent  to  commit  a  felony,  on  the  let 


day  of  May,  18S0.  Tbe  defendant  moved 
for  new  trial.  The  motion  was  overruled, 
and  the  ease  is  brought  here  upon  writ  of 
error. 

No  assignment  of  errors  has  been  filed, 
but  counsel  for  plaintiff  in  error  contend 
that  the  trial  Judge  In  his  charge  did  not 
Rive  the  law  of  the  case,  and  that  he  erred 
in  giving  certain  charges,  and  In  refoHing 
to  give  others  requeuted  by  plaintiff  in 
error,  and  In  overruling  tbe  motion  for 
new  trial.  We  have  carefully  considered 
tbe  charges  given  and  those  refused,  and, 
considering  all  tbe  charges  together,  in 
our  Judgment  tbey  correctly  state  tbe  law 
of  tbe  case.  Tbe  court  charged  the  Jury 
that  "if  tbfvy  believed  from  the  evidence 
that  Daniel  Clifton,  Jr.,  broke  and  entered 
the  building,  as  charged  in  the  indictment, 
with  intent  to  commit  a  felony,  to-wlt, 
larceny  of  the  property  of  W.  R.  Revels  ol 
the  value  of  mure  than  twenty  dollars,  it 
is  not  necessary  to  prove  that  the  defend- 
ant took  any  property,  the  intent  being 
the  gist  of  the  larceny. "  This  part  of  the 
charge,  it  is  contended,  is  defective  in  not 
charging  that,  to  makeont  theoffen8e,the 
breaking  and  entering  mnst  occur  in  the 
night-time.  We  do  not  think  that  this 
proposition  is  tenable,  because  the  indict* 
ment  charged  the  breaking  and  entering 
in  tbe  night-time,  and  the  court  charged, 
if  the  Jury  found  that  the  defendant  broke 
and  entered  the  building  aa  charged  tn 
tbe  indictment,  they  should  convict.  The 
charge  referred  to  the  Indictment  in  its 
entirety,  including,  of  course,  the  time  of 
the  breaking  and  entering,  and  conse- 
quently the  charge  was  not  in  this  respect 
defective,  as  contended.  Nor  did  the  court 
err  In  charging  that  it  was  not  necessary 
to  prove  the  taking  and  carrying  away 
the  property  of  Revels.  It  was  for  tbe 
Jury,  under  the  evidence,  to  draw  their 
conclusions  as  to  whether  or  not  the  de- 
fendant intended  to  steal  the  goods  of 
Revels.  Tbe  evidence  upon  this  point,  we 
think,  was  sufficient  to  warrant  tbe  con- 
viction. 

On  the  night  the  store  was  broken  into 
tbe  owner  went  to  the  store  some  time 
after  night,  and  saw  some  one  light  a 
match  inside,  and  discovered  that  a  win- 
dow, which  he  had  closed  about  night, 
bad  been  broken  open,  whereupon  he  hal- 
looed, and  the  defendant  and  another  man 
Jumpedoutof  the  window,  and  ran  ulf ;  and 
upon  entering  the  store  two  or  more  sacks 
with  goods  of  different  kinds  belonging 
to  Revels  were  found  in  them,  which  in  our 
Judgment  clearly  evidenced  tbe  intention 
of  tbe  pai'tles  who  entered  tbe  store  to 
steal  the  goods  found  therein,  and  that 
the  jury  were  safe  in  coming  to  the  con- 
clusion that  it  was  the  Intention  to  steal 
goods  to  the  value  of  more  than  $20.  Un- 
der the  evidence,  there  were  f  600  worth  of 
goods  tn  the  store  at  tbe  time,  and  it  may 
be  that  the  Jury  believed  tbe  thieves  in- 
tended to  steal  the  whole  of  them.  But 
then  it  is  contended  that  tbe  Jury  had 
some  donbt  in  their  minds  as  to  the  guilt 
of  the  defendant,  as  tbey  recommended 
him  to  tbe  mercy  of  tbe  court.  There  may 
be  some  force  in  this  contention,  but  if  so 
we  fail  to  comprehend  it.  Juries  frequent- 
ly render  verdicts  that  it  would  be  difficult 
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for  them  to  give  a  anflSclent  reason  for  flnd> 
ing,  but,  as  they  are  charged  that  If  tbey 
have  a  reasonable  doubt  as  to  the  guilt  of 
the  accused  It  Is  their  duty  to  acquit, 
It  is  but  geldotn  that  a  jury  recommend  to 
mercy  upon  the  ground  that  they  have  a 
doubt  as  to  guilt.  Becommendatlons  to 
mercy  by  juries  is  oftener  through  sym- 
pathy for  the  accused  and  his  family  than 
from  all  other  causes,  and  when  they  rec- 
ommend a  man  to  the  mercy  of  the  court  It 
Is  no  evidence  that  they  have  any  doubt 
as  to  his  guilt. 

The  charges  asked  by  the  defendant 
were,  in  substance,  but  a  ropetitlon  of 
those  given  by  the  court,  and  there  was 
no  error  in  refusing  to  give  them. 

The  several  grounds  of  the  motion  for 
new  trial  we  have  considered  In  their  or- 
der as  argued  by  defendant's  counsel,  and 
therefore  we  will  not  cousider  them  again. 

The  charges  of  thecourt,  Including  those 
given  at  the  request  of  the  state  attorney 
and  the  one  given  upon  defendant's  re- 
quest, being  construed  together,  were  fair 
to  the  accused.  The  accused  being  con- 
victed, and  there  being  nothing  whatever 
to  Induce  the  belief  thdt  the  jury  were  in- 
fluenced by  any  Improper  motive,  and  there 
being  evidence  to  sustain  their  finding,  we 
can  see  no  cause  for  reversal.  The  judg- 
ment is  affirmed. 

an  Fla.  216)  

Palmeb  v.  Palmes. 

{Supreme  Court  of  Flartda.    May  2e,  1890.) 

DnroBOB  —  CBmLTT  —  In,  Tbextuxnt  without 
Violence. 

L  Divorce  on  the  ground  of  extreme  cmelty  will 
be  denied  where  there  is  no  actual  bodily  vio- 
lence, unless  tbe  treatment  or  abuse  or  neglect  or 
bod  conduct  complained  of  be  such  as  damages 
health,  or  renders  cohabitation  intolerable  and  un- 
safe, or  unless  there  are  threats  of  mistreatment 
of  such  flagrant  kind  as  to  cause  reasonable  and 
abiding  apprehension  of  bodily  violence,  so  as  to 
render  it  impracticable  to  discharge  marital  duties. 

3.  I^or  will  divorce  on  the  ground  of  habitu^  in- 
dnlgence  of  a  violent  and  ungovernable  temper  be 
granted  unless  that  temper  has  been  displayed  to- 
wards complainant,  and  habitually,  and  with  the  ef- 
fect of  rendering  life  an  oppressive  and  intolerable 
burden,  and  making  it  impracticable  to  discharge 
marital  duties  undersuch  burden.  OccasLonal  out- 
bursts of  passion,  petulance,  readiness  to  anger, 
frequent  and  unreasonable  complaints,  though 
made  in  a  loud-voiced,  boisterous  manner,  if  these 
are  only  calculated  to  render  the  relations  iMtween 
the  parties  unpleasant  and  disagreeable,  or  simply 
unhappy,  do  not  furnish  sufficient  cause  for  di- 
vorce. 
{SylUUrus  by  the  Cov/rU) 

Appeal  from  circuit  court,  Hillsboroogb 
county;  G.  A.  Hanson,  Judge. 

H.  O.  Macfarlane  and  D.  F.  Hammond, 
for  appellant.  Barron  PbilUps  and  Spark- 
man  &  Sparkman,  for  appellee. 

Maxwell,  J.  This  is  a  suit  for  divorce, 
the  wife  being  the  complainant.  Her 
grounds  of  complaint  are  extreme  cruelty, 
and  the  habitual  indulgence  of  violent  and 
ungovernable  temper  towards  her  on  the 
part  of  tbe  husband.  The  original  bill 
having  been  deficient  In  specifying  the  ac1» 
on  which  these  charges  were  predicated, 
an  amended  bill  was  tiled,  to  which  there 
was  a  demurrer,  afterwards  waived,  as  It 
was  succeeded  by  an  answer  without  any 


disposal  of  the  demurrer,  so  far  as  shown 
by  the  record.  Issue  was  made,  proote 
taken,  and  on  the  final  hearing  a  decree 
was  rendered  for  the  complainant,  and 
from  that  the  husband  brings  this  appeal. 
In  support  of  its  general  charges  the 
amended  bill  alleges  that  the  defendant 
failed  to  provide  complainant  sufficient 
food  and  clothing,  so  that  she  and  her 
children  frequently  suffered  for  the  com- 
mon necessaries  of  life.  That  during  her 
first  and  second  pregnancy  he  would  force 
her  to  perform  manual  labor  far  beyond 
the  strength  of  even  a  woman  in  good 
health,  and  wben  she  would  fail  to  perform 
the  labor  demanded  he  would  fly  into  vio- 
lent passion  and  abuse  her,  using  the  most 
Indecent,  harsh,  and  profane  language. 
That  at  one  time,  not  more  than  15  min- 
utes before  her  confinement,  he  compelled 
ber  to  run  after  bis  mule,  which  be  had 
negligently  allowed  to  escape,  and,  becom- 
ing very  angry,  cursed  and  abused  her  be- 
cause she  could  not  catch  or  round  up  the 
mule,  although  she  did  all  she  could,  and 
from  her  exertions  and  the  abuse  she  was 
seiised  with  labor  pains,  and  soon  after 
was  delivered  of  a  child,  suffering  intensely 
at  tbe  time,  and  for  several  days  there- 
after, and  this  nearly  resulted  in  the  death 
of  both  herself  and  child,  which  was  caused 
by  this  unkindness  and  cruel  treatment, 
be  scarcely  ever  speaking  a  kind  word  to 
her  during  the  suffering.  That  while  they 
lived  together  he  would  often,  for  nothing, 
or  the  most  trivial  causes,  fly  into  par- 
oxysms of  uncontrollable  passion  towards 
her,  and  would  curse  and  abuse  ber,  tell- 
ing her  he  wished  she  was  dead,  and 
that  he  and  the  children  would  be  bet- 
ter off  if  she  were  dead.  Sometimes  he 
would  become  angi7  with  his  team  when 
plowing  or  driving,  and  would  come  home 
and  vent  his  anger  upon  her.  That,  be- 
ginning almost  Immediately  after  their 
marriage,  and  down  to  their  separation, 
be  was  constan  tly  quarreling  at  her  and 
abusing  ber.  Once  she  returued  in  the 
night  from  a  neighbor's  house,  where  she 
bad  been  attending  a  musical  entertain- 
ment, and  found  that  he  had  lucked  her 
out,  and  it  was  with  great  diflBculty  that 
she  effected  an  entrance,  and  he  became 
angry  with  her  because  she  bad  entered, 
and  refused  during  the  succeeding  week  to 
furnish  her  with  food  for  herself  and  chil- 
dren, causing  them  great  suffering.  That 
about  four  months  ago  be  became  violent- 
ly angry  with  her  for  allowing  her  mother 
to  visit  ber,  and  threatened  to  kick  her 
out  of  tbe  house  if  she  did  not  keep  ber 
mother  away,  and  his  treatment  of  ber 
father's  family  had  been  such  that  she  has 
been  entirely  deprived  of  their  pleasant 
social  Intercourse.  That  she  is,  both  by 
nature,  and  by  sickness  and  long  suffering 
brought  on  by  his  unkindness  and  ill-treat- 
ment, of  a  big  illy  nervous  and  excitable 
temperament,  and  be,  well  knowing  this, 
has  often,  with  intention  of  worrying,  an- 
noying, and  injuring  ber  both  bodily  and 
mentally,  said  unkind  and  cruel  things  to 
ber,  which  bad  the  intended  effect.  At 
one  time,  because  she  would  not  make  a 
deed  to  him  of  the  place  on  which  they 
lived,  the  title  to  which  was  In  ber,  he  be- 
came  very   aiigry,  and    told    her  that. 
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but  tor  the  tact  that  the  title  was  In  her 
name,  be  would 'kick  her  from  It.  She  re- 
fused to  make  jthe  deed  then,  but  some 
tliue  afterwards  discovered  that,  in  mak- 
ing a  deed  to  one  Bandall  at  defendant's 
request,  he  had,  without  her  knowledge, 
fraudulently  Inserted  therein  the  numbers 
of  the  land  of  their  home  place,  and  that 
through  several  conveyances  the  same 
had  been  deeded  to  him.  Whereupon, 
"unable  longer  to  endure,"  etc.,  she  sepa- 
rated from  him. 

There  are  other  charses  In  the  bill,  with 
a  view  to  having  the  custody  of  the  chil- 
dren awarded  to  the  complainant,  but 
these  need  not  be  set  out,  as  this  becomes 
unnecessary,  under  our  view  of  the  merits 
of  the  case  upon  the  evidence. 

The  answers  of  defendant  to  theoriginal 
and  amended  bills  give  a  categorical  de- 
nial of  every  material  allegation  therein, ad- 
ding explanation  asto  some  of  the  charges, 
and  vindication  of  conduct  in  some  mat- 
ters not  deemed  material  by  us;  but  it  Is 
nnnecessary  to  recite  details,  since  all 
through  the  case  the  complainant  and 
defendant  are  In  direct  antagonism  in 
their  allegations  and  testimony,  and  thus 
apparently  neutralize  each  other,  leaving 
us  to  determine  between  them  by  rules  of 
•vldence,  and  by  other  testimony,  as  these 
may  dictate. 

In  the  attempt  to  sustain  by  evidence 
the  charges  of  extreme  cruelty  and  of  the 
habitual  indulgence  of  violent  and  ungov- 
ernable temper,  the  facts  are  so  intermin- 
gled as  to  leave  it  uucertain,  for  the  most 
part,  to  which  of  those  grounds  of  divorce 
respectively  they  are  Intended  to  be  ap- 
plied. Mau.y  facts  being  common  to  each 
ground,  we  will  apply  them  indiscriminate- 
ly, distinguishing  others  as  occasion  may 
require. 

The  case  Is  one  In  which  there  is  no  alle- 
gation of  actual  violence  to  the  person  of 
complainant,  nor  any  testimony  that  in 
the  sllghtCHt  degree  points  to  violence.  It 
must  therefore  be  governed.  In  resp>^t  to 
cruelty,  by  the  rales  of  law  which  relate 
to  divorce  for  Injury  inflicted  through  the 
mental  and  emotional  nature.  In  this 
state  it  has  been  held  that  such  injury, 
when,  in  effect  on  health  and  happiness. 
It  Is  no  lees  damaging  than  the  effect  uf 
blows  on  the  body  sufficient  to  amount 
to  legal  cruelty,  is  good  cause  for  divorce. 
Donald  v.  Donald,  21  Fla.  571.  But  the 
treatment  or  abuse  or  neglect  or  con- 
duct, whatever  it  may  be,  short  of  bodily 
violence,  that  will  authorize  divorce  must 
be  of  a  character  to  damage  health,  or  to 
render  cohabitation  intolerable  and  un- 
safe. The  Donald  Case  goes  no  further 
than  this:  and  its  doctrine  on  the  subject 
Is  approved  in  Williams  v.  Williams,  23 
Fla.  324,  2  South.  Rep.  768.  But  it  may  be 
said  farther  that,  in  the  absence  of  bodily 
violence,  if  threatening  or  the  abuse  or 
mistreatment  Is  of  a  flagrant  kind,  to 
cause  reasonable  apprehension  of  such  vi- 
olence, so  as  to  render  it  Impracticable  to 
discharge  marital  duties  because  of  this 
apprehension,  relief  should  be  granted. 
Dnder  the  authorities  cited  in  the  Williams 
Case,  this  rule  is  held  to  apply  in  the  in- 
stance of  a  single  act  of  yiolence,  and  we 
think  it  no  less  applicable,  even  if  there 
T.7so.no.30— 55 


has  beeii  no  act  of  violence,  where  the 
conduct  complained  of  has  given  equally 
strong  and  reasonable  ground  for  abiding 
apprehension. 

Giving  the  wife  In  the  case  atbarthe  ben- 
efit of  this  rule,  and  also  of  the  rule  which 
takes  into  consideration  the  effect  on  her 
health  of  the  mistreatment  charged 
against  the  husband,  there  having  been 
no  actual  violence,  we  do  not  find  in  the 
evidence  satisfactory  proof  to  sustain  the 
complaint  for  divorce  on  the  ground  of  ex- 
treme cruelty.  Apart  from  her  own  testi- 
mony on  materiaJ  points,  which  is  directly 
contradicted  by  the  testimony  of  the  hus- 
band, there  is  little  to  support  the  charges 
of  the  bill.  There  is  enough  if  general  as- 
sertions by  witnesses  of  extreme  cruelty 
could  be  of  any  avail,  but  when  they  come 
to  specify  the  acts  which  constitute  the 
cruelty  the  evidence  is  altogether  insutfi- 
dent.  For  instance,  as  to  neglect  in  sup- 
plying food  and  clothing  for  the  wife  and 
children,  which  is  the  most  serious  ground 
of  complaint,  much  of  the  evidence  for 
complainant  conslBts  of  statements  made 
by  her  to  neighbors.  Fanny  Robles  says : 
"She  came  to  our  house  once,  saying  she 
was  hungry,  and  wanted  some  fresh  meat; 
that  she  had  none  at  home;  that  she 
hadn't  anything  to  eat.  She  only  came 
this  once  for  something  to  eat. "  But  she 
says  also:  "I  have  been  there  [house  of 
the  parties]  when  he  had  plenty,  and  still 
I  have  been  there  at  other  times  when  he 
had  scarcely  anything  at  all  In  his  house 
to  eat.  One  time  he  had  only  a  barrel  of 
flour  in  his  house.  If  he  had  anything  else 
there,  it  was  certainly  not  in  his  cupboard, 
store-room,  or  kitchen.  •  •  •  I  have 
known  this  to  occur  often."  Then  she 
tells  how  the  children  would  run  to  the 
cupboard  for  something  to  eat  when  they 
were  brought  toherhouse.  As  to  clothing, 
this  witness  says :  "  I  can't  tell  very  well " 
ho  sv  Mr.  Palmer  provided  for  his  family. 
"On  one  occasion  I  spent  the  night  with 
Mrs.  Palmer,  and  she  had  neither  a  night- 
gown for  herself  or  to  offerher  company." 
But  further  on  she  says:  "  Mrs.  Palmer  al- 
ways appeared  to  be  comfortably  clad, 
and  to  have  enough,  but  not  as  much  as 
the  other  ladies."  All  another  witness 
says  is  "that,  according  to  their  circum- 
stances. Mrs.  Palmer  did  not  have  plenty 
of  clothing,  or  what  they  ought  to  have 
had."  The  mother  of  complainant  says 
her  daughter  sometimes  came  to  her  house 
for  something  to  eat,  and  has  told  her  she 
did  not  have  enough  to  eat  at  home;  but 
says  also,  "I  don't  know  that  I  can  say 
that  I  ever  visited  her  house  when  she  was 
out  of  provisions;"  adding:  "I  went  there 
very  seldom,  and  my  stays  were  very 
short.  Don't  know  whether  there  were 
provisions  or  not. " 

This  testimony  for  complainant  on  the 
charge  under  consideration,  which  is  all 
the  record  shows  of  any  conseq  uence,  ex- 
cept that  of  complainant  herself,  wholly 
falls  to  prove  that  she  or  her  children  at 
any  time  suffered  for  the  want  of  food  or 
clothes.  Indeed,  one  of  the  circumstances 
stated  by  one  or  more  of  the  witnesses, 
and  relied  on  to  show  that  they  did,— the 
running  of  the  children  to  the  cupboard  of 
neighbors  when  the  mother  took   them 
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Tlaiting, — prodncee  on  the  mind  ot  the  writ- 
er a  contrary  impression.  The  little  fel- 
lows must  have  learned  from  their  ezperl- 
enee  at  home  where  to  find  something  to 
eat,  and  that  experience  led  them  to  ex- 
pect the  same  elsewhere.  The  manners  of 
such  conduct  were  more  Involved  than 
banger.  But  the  other  testimony  is 
scarcely  of  more  force.  And  a  matter  to 
be  noted  as  significant  is  that  the  only 
witnesses  of  complainant  who  had  board- 
ed in  the  house  at  different  times  had  noth- 
ing to  say  about  deficiency  of  food  or 
clothing. 

On  the  other  hand,  a  number  of  wit- 
nesses for  defendant,  whose  opportunities 
for  observation  as  near  neighbors,  visit- 
ors, and  some  of  them  boarders.weregood, 
testify  that  the  family  was  well  provided 
with  provisions  and  clothing.  Some  of 
this  testimony,  to  the  effect  that  the  wit- 
nesses, thongh  near  neighbors  of  the  par- 
ties, and  being  with  them  from  time  to 
time,  never  heard  or  saw  anything  to  Jus- 
tify the  complaints  of  the  wife,  being  ot  a 
negative  character,  is  of  little  weight ;  but 
that  of  those  who  boarded  in  the  bouse 
for  months,  one  of  them  aboarder  for  tour 
or  five  months  just  preceding  the  separa- 
tion, is  positive  to  the  effect  that  there 
was  no  deficiency  of  supplies.  And,  as  to 
clothing  of  wife  and  children,  a  list  ot 
what  was  In  the  house  wben  complainant 
left  her  husband,  taken  by  two  neighbor- 
ing ladies  at  his  request  soon  after  she 
left,  shows  ample  supply  tor  the  family, 
and  they  say  it  was  sntticient,  and  that 
there  was  also  sufficient  comfortable  fur- 
niture in  the  house.  We  do  not  give  tne  ev- 
idence of  the  several  witnesses  in  detail, 
but  its  substance  is  as  we  have  stated  it, 
and  its  preponderance  over  that  in  behalf 
ot  complainant  is  very  manifest  in  the  rec- 
ord. 

There  is  no  evidence  but  her  own  as  to 
the  husband's  forcing  complainant  to  do 
manual  labor  far  beyond  her  strength, 
and  his  violent  passion  and  abuse  when 
she  would  fail  to  perform  the  labor  de- 
manded; or  as  to  compulsion  to  run  after 
a  mule  not  more  than  15  minutes  before 
her  confinement,  and  his  cursing  and  abuse 
because  she  could  not  catch  or  round  up 
the  mule,  and  the  consequent  injurious  ef- 
fects upon  her;  or  as  to  her  being  locked 
out  one  night  when  she  returned  from  a 
musical  entertainment,  and  his  anger  on 
the  occasion,  and  refusal  during  tlie  suc- 
ceeding week  to  furnish  food  for  henself 
and  children :  and  her  evidence  on  these 
complaints  is  denied  by  defendant. 

In  regard  to  the  complaint  against  the 
husband  respecting  bis  conduct  towards 
the  father,  mother,  and  family  ot  com- 
plainant, there  is  nothing  shown  that 
could  seriously  affect  the  life  of  complain- 
ant. There  was  some  interruption  of  in- 
tercourse between  them,  because  the  fa- 
ther and  mother  seem  to  have  found  itdls- 
agreeable  to  visit  thebouse  ot  complainant 
often,  and  there  was  unpleasantness  be- 
cause defendant  objected  to  what  be  con- 
sidered too  much  sponging  ot  the  family 
on  him.  There  is  really  some  evidence  to 
show  an  active  and  kindly  interest  of  de- 
fendant In  members  of  complainant's  fam- 
ily, but  the  complaint  to  the  contrary  is 


so  unwarranted,  so  far  as  appears  from 
the  evidence,  that  we  debm  it  unnecessary 
to  discuss  the  matter  further.  Dislikes 
that  so  frequently  occur  under  similar  cir- 
cumstances, if  they  lead  to  nothing  worse 
than  Intemperate  language,  do  not  fur- 
nish sufficient  occasion  to  break  the  mar- 
riage tie. 

Another  complaint  much  relied  on  is 
the  alleged  fraudulent  conduct  of  the  hus- 
band in  procuring  the  title  ot  the  home 
lands,  which  he  had  deeded  to  the  wife,  to 
be  transferred  back  to  himself.  This 
transaction  could  not  have  been  consum- 
mated except  by  the  Joining  of  the  wife 
therein,  but  she  charges  that  the  numbers 
ot  the  lands  ot  the  home  place  were  fraud- 
ulently inserted  by  defendant  In  the  deed 
she  signed,  and  without  ber  knowledge. 
The  defendant  denies  this,  asserting  that 
he  pra<:tlced  no  deceit,  and  that  she  knew 
she  was  deeding  the  whole  property.  In 
their  testimony  they  are  in  direct  conflict 
as  to  what  occurred  between  them  then, 
touching  her  knowledge  of  the  contents  of 
the  deed  and  there  Is  no  testimony  but 
hers  to  support  her  charge.  So  far  as  sho 
implicates  the  brother-in-law  of  her  hus- 
band, Charles  Oay,  Inthe  alleged  scheme 
to  deprive  her  of  her  lands. he  admits  that 
he  had  a  conversation  with  the  husband 
about  the  effect  upon  his  credit  ot  having 
the  title  to  the  lands  in  the  name  of  his 
wife,  but  denies  that  he  ever  "  advised  him 
to  get  the  title  out  of  his  wife's  hands,  or 
anything  of  the  kind,"  and  says  that 
when  be  received  the  trust-deed  under 
which  he  conveyed  the  lands  to  the  hus- 
band it  was  a  surprise  to  him.  We  do  not 
find  the  proof  in  regard  to  this  land  trans- 
action sufficient  to  make  it  the  basis  for  a 
divorce,  and  we  are  not  prepared  to  say 
that,  even  if  the  alleged  fraud  were  satis- 
factorily proven,  it  is  such  cruelty  as,  un- 
der the  law,  would  authorise  so  grave  a 
remedy  as  divorce. 

We  come  now  to  the  evidence  that  may 
be  applied  alike  to  both  the  grounds  on 
which  the  divorce  is  sought, — extreme 
cruelty  and  tbe  habitual  indulgence  of  vio- 
lent and  ungovernable  temper.  We  have 
seen  that,  where  there  has  been  no  real 
violence,  the  acts  or  conduct  which  will 
authorise  divorce  on  the  first  of  these 
grounds  must  be  such  as  affect  health,  or 
such  as  give  reasonable  apprehension  of 
violence  not  yet  committed.  The  evidence 
entirely  fails,  in  our  Judgment,  to  show 
that  complainant  has  suffered  in  health 
from  any  treatment  of  her  husband,  or 
that  ber  health  has  been  at  all  affected, 
except  in  such  way  as  results  from  child- 
bearing,  and  this  Is  not  shown  to  have  ex- 
tended beyond  the  ordinary  course  ot  nat- 
ure. She  had  three  children  within  leas 
than  six  years,  and  is  not  shown  to  have 
been  in  a  worse  state  for  bearing  the  third 
than  for  bearing  the  first,  though  in  tho 
mean  time  she  had  the  burden  of  nursing- 
in  addition  to  the  labor  and  household 
duties  devolving  on  her  as  the  wife  of  an 
onlinary  workingman.  Itabe  had  tooth- 
ache, backache  during  her  pregnancy  and 
at  other  times,  nervous  depressions  that 
sometimes  send  a  wife  and  mother  to  tbe 
lounge,  these  are  not  such  unusual  condi- 
tions in  early  married  life  as  to  drive  one 
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to  the  conclusion  that  there  must  have 
been  other  than  natural  causes  to  produce 
them;  and  sach  conclusion  will  not  be 
adopted  In  the  absence  of  stronger  evi- 
dence than  appears  in  this  case  that  the 
ailments  were  caused  by  maltreatment. 
The  evidence  also  fails  to  show  that  there 
was  any  reasonable  ground  on  which  the 
wife  could  entertain  apprehension  of  bod- 
ily violence.  For  a  man  of  such  violent 
temper  as  she  and  some  of  her  witnesses 
impute  to  the  husband,  it  is  remarkable 
that  not  a  single  instance  of  actual  vio- 
lence on  his  part  against  her  or  any  other 
human  being  is  produced,  while  on  the 
other  hand  it  is  stated,  and  not  denied, 
that  he  was  never  known  to  strike  or  en- 
gage in  bodily  conflict  with  any  one. 
Nothing  in  bis  past  conduct,  therefore, 
could  fuBtify  any  fear  of  violence  from 
blm.  So,  neither  as  to  health  nor  as  to 
reasonable  apprehension  of  future  vio- 
ksDce,  do  we  find  proof  sutflclent  to  au- 
ttiorise  divorce  on  the  gronnd  of  cruelty. 

As  to  the  "habitual  indulgence  of  vio- 
lent and  ungovernable  temper,"  it  must 
be  temper  displayed  towards  the  com- 
plainant. Johnson  v.  Johnson,  23  Fla. 
418,  2  Sonth.  Bep.  KS4.  Further  than  this, 
there  is  no  dedslon  in  this  state,  or  else- 
where, so  far  as  we  can  discover,  which 
defines  the  meaning  or  scope  of  this  lan- 
guage of  the  statute,  and  the  difficulty  of 
giving  any  satisfactory  general  deflnitlon 
beyond  that  inherent  in  the  words  them- 
selves is  apparent;  so  that  the  circum- 
stances and  facts  of  each  case  must  be  the 
guide  by  which  to  determine  whether  a 
party  is  obnoxious  to  the  charge.  And  it 
to  not  enough  that  these  should  merely 
show  the  temper  as  one  exhibited  In  a 
general  way,  as  one  characteristic  of  the 
party,  nor  enough  that  when  exhibited 
towards  a  complainant  it  is  only  calcu- 
lated to  render  the  relations  between  the 
parties  unpleasant  and  disagreeable,  or 
even  unhappy.  This  stateof  feeling  may 
be  produced  by  but  occasional  outbursts 
of  the  temper  described,  or  by  indulgence 
of  a  lesser  degree  of  passion,  by  constant 
petulance,  readiness  to  anger,  a  spirit 
prompting  to  frequent  and  unreasonable 
eomplainta,  and  other  like  causes  inimical 
to  domestic  happiness.  But  these  do  not 
make  a  case  for  divorce  under  this  stat- 
tnte;  and,  to  make  a  case  on  the  temper 
described,  that  temper  must  have  been  in- 
dulged against  the  complainant  habitual- 
ly, and  with  the  effect  of  rendering  life  an 
oppressive  and  intolerable  burden,  and 
making  It  impracticable  to  discharge  the 
duties  of  the  marriage  state  under  such 
burden. 

Looking  to  the  evidence  in  support  of 
the  charge  in  the  present  case,  we  find 
that  of  the  complainant  offset  by  that  of 
the  defendant  in  all  material  matters. 
While  she  says  in  general  terms  that  his 
temper  towards  her  wai*  violent  and  un- 
governable, the  Instances  she  gives  to  show 
tbte,  either  as  to  language  or  conduct,  are 
lor  the  most  part  insufficient  to  show 
more  than  crossness  or  sulkiness  or  an- 
ger. Her  own  expressions  in  regard  to 
those  Instances  are  not  stronger  than 
-cross,"  "unkind,"  "harsh,"  "angry," 
"cruel  i"  and  altogether  this  sort  of  dis- 


play of  his  temper,  so  far  as  gathered  from 
her  evidence,  occurred,  in  domestic  dis- 
putes, or  family  complaints,  that  took  the 
usual  course  of  such  disputes  and  com- 
plaints, and  in  which  at  times  he  may 
have  been  offensive  and  too  censorious,  but 
not  to  the  extent  of  displaying  a  violent 
and  nngovemable  temper.  But  the  de- 
fendant, admitting  that  he  was  sometimes 
in  bad  temper  with  his  wife,  and  spoke  to 
her  angrily,  says  that  he  was  ordinarily 
kind  and  indulgent  to  her;  and  bis  evi- 
dence amounts  to  a  denial  or  reasonable 
explanation  of  all  the  specific  chai*ge8  ap- 
pearing in  the  testimony  of  bis  wife  that 
are  of  any  serious  consequence. 

Of  other  witnesses  called  for  complain- 
ant, Fanny  Bobles  seems  to  have  been 
most  relied  on  to  support  the  charge.  She 
seems  to  have  been  a  specially  intimate 
friend  of  complainant,  and  was  often  at 
her  house.  The  most  she  says,  Instancing 
different  occasions,  is  that  defendant  act- 
ed "rude  and  ungentlemanly ;""  hto  man- 
ner was  very  insulting;"  "spoke  to  hto 
wife  as  though  she  was  a  brute;"  called 
her  a  "liar, " and " a  good  for  nothing, lasy 
lout;"  "noticed  his  ill  treatment  of  his 
wife, "  etc., — there  being  In  her  testimony 
nothing  stronger  to  show  violent  and  un- 
governable temper  of  defendant  towards 
his  wife.  F.  M.  Bobles,  another  witness 
for  complainant,  being  asked  if  he  knew 
the  character  of  defendant  in  the  commu- 
nity in  which  he  lives  "for  being  a  man  of 
ungovernable  temper, "  replied :  "I  think 
he  has  a  very  high  temper,  and  exhibits  it 
very  often,  bat  whether  It  is  governable 
or  ungovernable  I  cannot  say ; "  and  he 
says  afterwards:  "I  have  known  Mr. 
Palmer  on  several  occasions  to  exhibit  his 
temper,  acting  very  badly  towards  hto 
tnam,  towards  his  children,  and  towards 
his  wife,  and  in  speaking  about  his  neigh- 
bors;" and  then  gives  Instances  of  "un- 
kind "actions  that  are  simply  trivial.  The 
Chamberlains,  husband  and  wife,  witnesses 
for  complainant,  give  little  testimony  on 
the  subject,  except  as  to  the  high  passion 
defendant  was  in  the  day  his  wife  left  him, 
which  is  not  at  all  pertinent,  and  a  con- 
fession of  defendant  to  Mr.  Chamberlain  at 
that  time,  that  when  he  got  road  "  I  rave 
and  storm  around,  and  then  It  to  all  over; 
but  when  my  wife  gets  mad  she  never  says 
anything.  If  she  would  say  something, 
would  quarrel  with  me  and  l»e  over  with 
It,  it  would  bo  better. "  S.  J.  Lyon,  a  wit- 
ness for  complainant,  and  a  near  neigh- 
bor, who  has  known  the  parties  for  eight 
years,  says:  "I  never  heard  anything  of 
Mr.  Palmer's  being  a  high-tempered  man 
before  this  case  commenced.  *  *  *  I 
have  never  regarded  him  as  being  a  man 
of  ungovernable  temper."  A.  Thompson 
says:  "The  defendant  was  habitually 
quarrelsome,  domineering,  and  abusive  in 
his  language.  He  was  generally  so  in  his 
neighborhood.  He  was  cruel  to  animals, " 
etc. ;  but  he  says  nothing  of  defendant's 
conduct  towards  his  wife.  Mr.  and  Mrs. 
Jagger,  father  and  mother  of  complain- 
ant, say,  the  first,  that  he  "doesn't  know 
much  about  what  temper  Mr.  Palmer  ex- 
hibited at  bis  house,  for  I  was  not  there. 
I  have  seen  him  exhibit  his  temper  with 
hto  team  and  parties  outside."  Thei'>tter, 
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when  asked  as  to  her  knowledge  of  defend- 
ant's nnkindnees  to  his  wife, said:  "When 
i  would  be  there  he  was  always  finding 
tault  with  her;  she  could  never  do  any- 
thing right ;  and  in  such  a  way  that  he 
was  Tery  unkind  and  cruel. "  White,  who 
lived  two  months  with  the  parties,  says : 
"Defendant's  treatment  towards  his  wife 
•  •  •  was  unkind.  •  •  •  He  fre- 
quently appeared  to  be  mad,  and  cursed 
and  abused  his  wife,  and  threatened  to 
kick  her  oft  the  place. " 

There  is  nothing  in  theevidence  of  great> 
er  force  against  defendant  than  what  we 
have  quoted.  Considering  the  case,  then, 
upon  the  evidence  tor  complainant  alone. 
It  shows  the  defendant  to  be  a  man  of 
irascible  disposition,  of  querulous  habit, 
and  prone  to  use  harsh  and  improper  lan- 
guage; but  it  does  not  show  the  higher 
temper  which  the  statute  contemplates, 
and,  so  far  as  it  has  any  tendency  in  that 
direction,  it  fails  tu  show  the  habitual  in- 
dulgence of  it  towards  his  wife  which  is 
■  necessary  Ingredient  of  the  complaint. 

But  on  the  part  of  defendant  there  are 
several  witnesses,  some  of  them  near 
neighbors,  and  others  inmates  of  the 
household  for  weeks  and  months,  who 
tefltify  to  the  kindly  conduct  of  defendant 
towards  his  wife,  so  far  as  their  observa- 
tions extended,  and  to  the  absence  of  any 
Boch  exhibitions  of  temper  as  are  charged 
against  him  while  In  their  presence.  This 
is  somewhat  negative  evidence,  but  it  is 
hardly  conceivable  that  if  the  defendant 
had  the  outrageous  temper  ascribed  to 
him  be  would  not  sometimes  have  dis- 
played it  before  some  one  or  more  of  the 
11  witnesses  who  testify  in  his  favor  un 
this  subject,  and  who  had  such  opportu- 
nities to  observebiaconduct.  The  immense 
volume  of  testimony  has  forbidden  any 
attempt  to  give  much  of  it,  in  even  the 
briefest  condensation,  and  hence  we  limit 
ourselves  mainly  to  the  conclusions  we 
have  drawn  from  it  after  the  most  care- 
ful study  of  the  whole  of  it.  Of  the  evi- 
dence for  defendant  as  to  temper,  we  copy 
only  that  of  one  witness,  who  worked  and 
boarded  with  him  five  or  six  months  im- 
mediately preceding  the  separation.  He 
says:  "All  1  saw  of  Mr.  Palmer's  conduct 
towards  his  wife  while  I  was  there  was 
nice  and  kind.  Never  knew  there  was  any 
difficulty  between  them.  Mr.  Palmer 
acted  towards  his  children  Just  as  a  nice 
father  could,  and  they  did  so  towards 
him.  When  Mr.  Palmer  would  come  in 
with  bis  wagon  at  any  time  of  day  both 
>f  the  children  would  run  out  with  their 
hands  up  to  meet  their  father,  and  he 
would  take  them  up  into  the  wagon  very 
kindly,  and  set  one  of  them  on  his  knee, 
and  the  other  beside  him,  and  drive  to  the 
bam,  where  he  would  take  them  down 
rery  kindly  and  gently.  When  Mr.  Palm- 
er  was  at  home  he  would  bring  in  wood 
and  water,  make  fires,  and  start  to  cook- 
ing the  breakfast.  I  have  seen  him  wash 
and  dress  his  children,  and  sometimes  put 
them  to  bed.  When  I  was  boarding  there, 
I  had  always  plenty  to  eat,  and  every- 
body else  had;  of  different  things,  too. 
During  the  whole  time  I  was  there  I  never 
heard  Mr.  Palmer  use  an  unkind  word 
towards  his  wife  or  children." 


We  omit  comment  on  a  great  deal  of 
evidence  in  regard  to  quarrels  of  defend 
ant  with  his  neighbors,  as  it  has  no  perti- 
nency ;  but,  even  if  it  had,  there  is  nothing 
in  it  that  shows  more  than  occurs  in  ordi- 
nary disputes  between  neighbors.  We 
think  much  of  what  is  said  against  de- 
fendant arises  from  his  habit  of  loud  and 
vehement  talking,  several  witnesses  testi- 
fying that  this  is  his  habit  in  ordlnaiy 
conversation. 

Reviewing  the  whole  case  upon  the  law 
and  evidence,  as  we  understand  both,  it 
appears  to  us  that  neither  the  charge  of 
extreme  cruelty  nor  that  of  the  habitual 
indulgence  of  violent  and  ungovernable 
temper  is  sustained  by  the  proofs.  As  to 
the  former,  we  think  there  can  be  no 
doubt  of  the  failure  of  proof ;  and  as  to  the 
latter,  if  complainant's  evidence  does  not 
fail,  as  we  think  it  does,  to  sustain  her 
case,  certainly  the  record  shows  a  prepon- 
derance of  evidence  largely  in  lavor  of  de- 
fendant. And  when  it  is  seen  that  these 
charges  are  made  against  a  man  who, 
notwithstanding 'all  his  loud  and  boister- 
ous talking,  and  his  petulant  and  angry 
complaining:8,  never  committed  an  act  of 
violence  upon  any  one,  who  is  a  sober,  in- 
dustrious, hard-working  laborer,  who 
strove  to  place  his  wife  on  a  plane  with 
cultivated  society,  expending  his  hard- 
earned  means  in  providing  a  home  in 
which  comfortable  furniture  and  a  piano 
for  her  were  evidences  of  his  family  pride 
and  devotion,  whose  children  showed 
their  eagerness  to  run  to  him  when  he  re- 
turned home  from  his  work,  tbns  evincing 
that  they  found  in  him  a  kindness  of  nat- 
ure inconsistent  with  the  cliaracter  this 
suit  seeks  to  stamp  upon  him,  who,  when 
his  character  for  veracltyls  attacked,  pro- 
duced abundant  evidence  to  put  the  at- 
tack to  shame,  and  who  has  shown  a  con- 
ciliatory spirit  in  this  controversy  in 
marked  contrast  to  that  of  complainant, — 
when  all  this  is  seen,  we  cannot  but  think 
that  snch  a  man  should  not  be  condemned 
except  upon  better  and  stronger  evidence 
than  has  been  produced  against  him  in 
this  case. 

The  decree  is  reversed,  and  the  bill  will 
be  dismissed. 

ON  PETITION  FOR  REHBAKINO. 

Maxwell,  J.  We  have  considered  the 
four  grounds  on  which  a  reheaiing  Is 
asked,  and  find  nothing  in  them  to  Justify 
the  petition.  So  far  as  the  decision  of  the 
case  Involved  a  question  of  fact, a  cursory 
reading  of  the  opinion  will  show  fnll  con- 
sideration of  the  question,  and  will  show, 
too,  that  questions  of  law  were  necessa- 
rily Involved  In  any  proper  decision  of  the 
case.  As  to  the  relative  weight  of  the  tes- 
timony of  apijeliant  and  appellee,  we  did 
not  fall  to  consider  that  the  reputation  of 
appellant  for  truth  and  veracity  was  at- 
tacked, but  in  our  Judgment  the  attack 
was  not  sustained ;  and  it  is  also  a  mis- 
take to  suppose  that  we  did  not  consider 
the  character  of  the  witnesses,  as  much  so 
as  could  be  done  from  the  record,  or  that 
the  court  did  not  give  proper  weight  to 
the  findings  of  fact  by  the  chancellor  who 
tried  the  cause  below.  Every  phase  of  the 
case  suggested  by  the  petition  for  reheart 
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log  waa  moat  carefully  and  laboriously 
considered. 
A  rehearins  to  denied. 

Walker,  J.,  of  the  second  circuit,  sat  in 
place  of  Mitchell,  J.,  who  was  disquali- 
fied. 

(28  Fla.  SB)  "~ 

Williams  v. 


La  Pbnotierk. 
(Supreme  Court  of  Flortda.    Aug.  li,  189a) 
Wbr  or  BsBoa— D18HI88AI/— DxHAaaa— Apphab- 

AXCB. 

1.  The  fact  that  the  plaintiff  In  error  has 
not  i»id  the  damages  ad]adged  asainst  liimas  for 
s  mroloos  appeal  on  aocotmt  of  hia  omisaion  to 
file  the  sppeal  Uwiscript  in  dae  time  in  ttte  ap- 
pellate conrt  is  not  gronnd  for  dismissing  a  wnt 
of  error  snbseqnently  taiien  to  the  Judgment  firom 
which  the  appeal  mm  taken. 

9.  Objecidon  to  part  of  the  record  as  having 
been  filed  in  the  appellate  oonrt  sabsequent  to 
the  issuance  of  the  ^mrit  of  error  on  a  transcript 
pceviouslT  filed  on  appeal  is  not  aground  fw  dis- 
missing the  writ  of  error. 

8.  An  application  to  the  urpellate  oonrt  bj 
oomsel  for  defendant  in  error  for  an  order  grant- 
ing leave  to  withdrawtlte  transcript  with  a  view 
to  testing  its  correctness  is  an  appearance  in 
that  court,  and  cures  any  defect  there  may  have 
been  In  the  service  of  the  sdre  facUu  ad  mtdien- 
Aim  srrvnjs. 
(SvUohus  hy  the  Court) 

Error  to  ci  re  ultconrt,  Hillsborough  coun- 
ty;    Q.  A .  Hanson,  J  ud8:e. 

PhllUpa  &  Carter,  (or  plaintllt  in  error. 
C.  W.  Sterena,  (or  defendant  in  error. 

Rankt,  C.  J.  That  the  plaintiff  In  error 
has  not  paid  the  damages  allowed  as  for 
a  frivolous  appeal  by  the  judgment  of  this 
court  rendered  at  the  J  une  term,  1889,  dis- 
missing the  appeal  on  account  of  appel- 
lant's omlasion  to  file  the  transcript  of  the 
record  here  within  the  time  required  by 
law,  (25  Fla.  — ,  6  South.  Rep.  167.)  is  no 
ground  for  dismissing  this  writ  of  error. 
The  appellee  then,  who  is  now  defendant 
In  error,  has  a  sufficient  remedy  (or  collect- 
ing the  amount  allowed  him  as  damages. 

Objections  to  any  part  of  the  record  as 
having  been  filed  here  since  the  writ  of  er- 
ror was  granted  on  the  appeal  transcript 
then  on  file  here,  are  not  grounds  for  dis- 
missing the  writ  of  error. 

The  all^^ed  detect  in  the  service  of  ths 
aetre  laeiaa  ad  aadteadam  errorea  has,  if 
It  existed,  been  cured  by  the  motion  made 
In  this  court  in  February  last  by  the  at- 
torney who  presents  the  present  motion, 
he  acting  then  Eia  now  for  the  defendant  In 
error,  and  asiiing  an  order  that  the  trans- 
cript be  sent  to  him  with  a  view  to  his  as- 
certaining the  necessity  of  suggesting  a 
diminution  of  the  record,  and  to  complete 
the  same,  to  the  granting  of  which  motion 
the  counsd  of  record  tor  plaintiff  In  error 
assented.  This  motion  constituted  an  ap- 
pearance in  this  court  by  the  defendant  In 
error  to  the  proceedings  in  error. 

The  motion  should  be  denied,  and  the 
costs  of  It  taxed  against  defendant  In  er- 
tOT,  and  It  win  be  so  ordered. 

(It  Fla.  m) 

Kdbtz  t.  Statb. 
(Suprsms  Court  of  Florida.    July  S8,  1890.) 
OanmiAi.  Law— Imrxoonoiis— FsssuxraoKa. 
1.  A  party  obsrged  with  crime  is  entitled  to 
•a  aeviittBl  milsM  proved  guilty  beyond  a 


abladonbt.  But  when  a  judge  fails  to  ehargs  that 
the  evidence  must  establish  guilt  beyond  a  reason- 
able doubt,  and  the  evldenoe Is  not  incorporated  in 
the  bill  of  ezoeptlons,  and  the  record  dlKoloses 
neither  a  request  for  the  instruction,  nor  Utat  tlM 
omission  to  charge  was  called  to  the  judge's  atten- 
tion, the  judgment  will  not  be  reversed  on  a  writ 
of  error. 

3.  The  defendant  was  convicted  for  having 
violated  a  statute  which  had  not  at  the  time  of  the 
filing  of  the  Information  been  in  force  two  years, 
and  the  jury  were  oharged  that  U  they  believed 
fn>m  the  evidence  that  the  offense  was  committed 
within  two  years  before  the  filing  of  ttae  information 
they  should  convict.  This  was  error;  but,  as  the 
evidence  established  that  the  offense  waa  oommit- 
ted  after  the  act  under  which  the  defendant  waa 
oonvlcted  took  effect,  and  before  the  filing  of  the  in- 
formation, the  error  was  without  prejudice.  The 
evidence  not  being  incorporated  in  the  bill  of  ex- 
oepUons,  the  presumption  is  that  it  showed  that 
the  offense  was  committed  after  the  date  on  whidi 
the  act  tooli  effect,  and  before  the  filing  of  the  in> 
formation. 
(SuUabtu  by  the  Court.) 

Error  to  criminal  court  ot  record,  Duval 
county;  Loton  M.  Jones,  Judge. 

Call  i  Adams,  for  plaintiff  In  error.  WtU- 
iam  B.  Lamar,  Atty.  Oen.,{or  the  State. 

MiT(}HiCLL,  J.  The  plaintiff  in  error  was 
convicted  In  the  criminal  court  of  record 
of  Dnval  connfey  on  the  26th  day  of  June, 
1889,  for  keeping  a  room  for  the  purpose  of 

gambling,  and  was  sentenced  tobeconflned 
1  the  state-prison  for  the  period  of  three 
months,  and  the  cause  comes  here  upon 
writ  of  error  to  said  criminal  court  ot  rec- 
ord. 

Several  errors  are  assigned,  ttae  first  ot 
which  is  that  the  court  erred  in  charging 
the  jury  "that  if  the  Jury  are  satisfied  from 
ttae  evidence  that  the  defendant,  at  any 
time  within  two  years  prior  to  ttae  date  ot 
filing  ttae  inf&rmatlon  herein,  taad  commit- 
ted the  offense  named  in  the  information, 
then  they  should  convict." 

To  this  charge  there  are  two  objections 
insisted  upon  by  counsel  for  plaintiff  in  er- 
ror: (1)  That  the  court  withdrew  from 
the  consideration  of  the  jury  the  consid- 
eration of  a  reasonable  doubt  as  to  the 
guilt  of  the  prisoner;  and  (2)  that  there 
was  error  In  the  charge,  in  that  two  yearr 
taad  not  elapsed  from  the  date  upon  which 
the  statute  under  which  the  prisoner  was 
tried  and  convicted  took  effect  prior  to  the 
filing  of  ttae  Information. 

Now,  at  ttae  outset  we  are  confronted 
witta  ttae  tact  ttaat  ttae  plaintiff  In  error, 
for  reasons  best  known  to  himself,  taan 
not  taad  Incorporated  In  ttae  bill  ot  excep 
tions  ttae  evidence  adduced  In  ttaeconrt  be- 
low, which  leaves  the  case  to  be  decided 
solely  upon  the  charge  found  In  therecord, 
without  any  opportunity  ot  comparing  It 
with  and  applying  ttae  evidence  ttaereto 
npon  which  ttae  prisoner  was  convicted. 
That  a  party  accused  ot  crime  Is  entitled 
to  acquittal  unless  tae  Is  proven  guilty  b» 
yond  a  reasonable  doubt  is  too  well  estab- 
llstaed  to  admit  of  argument. 

Was  the  accused  in  the  case  at  bar 
proved  guilt;  beyond  a  reasonable  doubt  7 
The  presumption  is  that  he  was,  and,  nn. 
der  the  circumstances  of  the  case,  this  pre- 
sumption is  strengthened  by  ttae  fact  that 
ttae  evidence  upon  wtalcta  ttae  prisoner  was 
convicted  taas  not  beoi  presentad  by  htm 
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tor  Inspection  by  this  court.  If  there  was 
anything  in  tlie  evidence  tliat  tended  to 
raise  a  single  doubt  as  to  the  gailt  of  the 
accnaed,  the  aole  counsel  by  whom  be  is 
represented  would  most  probably  have 
had  the  evidence  here  to  show  that  fact. 

The  absence  of  the  evidence  is  significant 
of  its  character.  Under  this  state  of  the 
case,  and  as  the  bill  of  exceptions  shows 
that  the  charge  of  the  court  Incorporated 
therein  was  not  the  only  charge  given,  it 
may  be  that  the  court  correctly  charged 
the  law  upon  the  subject  of  a  reasonable 
doubt.  But  suppose  there  was  no  charge 
npon  this  subject,  it  cannot  be  assigned 
as  error,  because  the  record  does  not  dis- 
close that  the  accused  requested  any 
charge  in  regard  thereto,  or  that  the  at- 
tention of  the  court  was  called  to  the  omis- 
sion to  so  charge.  Cato  v.  State,  9  Fla. 
163;  Reed  ▼.  State,  16  Fla.  664;  Carter  v. 
Bennett,  4  Fla.  283. 

The  case  of  Bilge  v.  State,  20  Fla.  742,  is 
cited  as  supporting  the  contention  that 
the  court  erred  in  not  charging  the  jury 
npon  the  subject  of  a  reasonable  doubt. 
But  in  that  case  the  point  requested  to  be 
charged  upon  was  the  gist  of  the  oflense, 
and  the  court  refused  to  give  the  charge, 
(which  charge  was  correct,)  and  the  refusal 
togivethecharge washeldtobe  error;  and 
if  the  court  had  ref  uued  to  charge  upon  the 
question  of  a  reasonable  doubt  in  the  case 
at  bar  the  judgment  would  have  to  be  re- 
versed; but,  as  before  stated,  such  refusal 
Is  not  shown  by  the  record. 

What  we  have  said  as  to  the  first  objec- 
tion to  the  charge  applies  to  the  second. 
The  evidence  must  havs  shown  that  the 
offense  was  committed  within  the  time  in 
which  the  defendant  could  be  lawfully 
convicted.  It  is  not  insisted  that  the  de- 
fendant did  not  commit  the  offense  within 
the  time  in  which  he  could  have  been 
legally  convicted, — that  is,  between  the 
time  the  act  took  effect  and  the  filing  of 
the  information, — but  that  he  might,  un- 
der the  charge  of  the  court,  have  been  il- 
legally convicted.  This  may  be  true,  but 
the  question  is,  did  the  evidence  show  that 
the  offense  was  committed  at  a  time  that 
made  the  conviction  illegal?  Certainly 
not;  because,  if  such  was  the  case,  we  as- 
sume that  the  evidence  would  now  be  here 
to  show  that  fact.  It  is  contended  that 
the  county  solicitor  conld  have  had  the 
evidence  here,  but  then  the  county  solic- 
itor is  not  seeking  a  reversal  of  the  Judg- 
ment, but  relies  upon  the  presumptions  io 
favor  of  the  correctness  of  the  proceedings 
in  the  court  below.  The  affirmative  is  up- 
on the  party  seeking  a  reversal,  and  It 
was  his  duty  to  have  the  evidence  here  for 
the  purpose  of  showing  the  error  com- 
plained of. 

The  third  assignment  of  error  is  "that 
the  information  herein  is  not  sworn  to  as 
required  by  law. " 

Article 5, §28,  Const.  1886.  provides:  "AH 
offenses  triable  in  said  [criminal]  court 
aball  be  prosecuted  upon  information  un- 
der oath. "  ChaptOT  8781,  §  18,  Laws  1887, 
grescribes  the  following  oath  to  be  made 
y  the  connty  solicitor  to  Informations 
filed  by  him,  to-wit:  "Personally  ap- 
peared before  me ,  county  solicitor, 

who,  being  first  duly  sworn,  says  that  the 


allegations  as  set  forth  in  the  foregoing 
information  are  based  upon  facts  that 
have  been  sworn  to  as  true,  and  which.  If 
true,  would  constitute  the  offense  therein 
charged."  The  affidavit  of  the  connty  so- 
licitor to  the  information  in  the  case  nit- 
der  consideration  is  strictly  in  conformity 
with  that  prescribed  by  tne  statute,  and 
in  our  opinion  it  is  in  conformity  with 
the  requirements  of  article  6  of  the  consti- 
tution. Certainly  the  framers  of  the  con- 
stitution never  intended  that  the  county 
solicitor  should  swear  to  such  Informa- 
tions upon  his  own  knowledge.  Under  this 
article  of  the  constitution  the  legislature 
has  prescribed  the  practice  in  the  county 
criminal  courts  of  record,  and,  among 
other  things,  the  form  of  the  oath  to  be 
taken  by  the  county  solicitors,  whicli  form 
has  been  followed  in  this  case,  and  we  can 
see  no  force  In  the  contention  that  said 
oath  Is  not  in  conformity  with  the  consti- 
tution and  the  statute. 

It  is  also  assigned  as  error  that  the 
court  below  erred  in  not  arresting  the 
judgment  and  granting  a  new  trial.  All 
the  grounds  of  the  motion  in  arrest  of 
judgment  that  have  been  raised  by  the  as- 
signment of  errors  and  insisted  upon  have 
been  already  considered,  and  It  Is  not  im- 
portant to  consider  them  again.  There 
are  "additional"  errors  assigned, bnt  they 
only  raise  the  same  questions  that  were 
raised  by  the  original  or  general  assign- 
ment. 

The  Judgment  is  affirmed. 


(ta  Fla.  476) 
FiTLLBE  et  al.  r.  Gabon. 
(Supreme  Court  of  Florida.    July  7, 18B0.) 
TsxpOBABT  Imjukction— Bill  asb  ArrmAvn— 

DlSSOLUTIOK. 

1.  Ordinarily,  where  the  equities  of  the  bill  are 
denied  by  answer,  a  preliminary  Injunction  will 
be  refused,  or  If  granted  on  bill  will  be  dissolved; 
but  the  rule  is  not  iaUezible,  there  being  an  excep- 
tion in  cases  of  irreparable  mischief ,  and  therrant- 
ing  or  continuing  of  iojunotioiu  always  resting  ia 
the  sound  discretion  of  the  court,  to  be  governed 
by  the  nature  of  the  case.  And  the  rule  is  modifled 
in  this  state  by  the  statute  which  authorizes  either 
party  to  Introduce  evidence  in  support  or  denial  of 
the  Dill  or  answer  before  the  injunction  shall  be 
dissolved. 

8.  An  sfBdsvlt  of  the  oomplainant  whloh  only 
sfflrms  in  general  terms  the  truth  of  the  statements 
of  the  bill,  and  some  of  it  denying  the  negative 
statements  of  the  answer,  while  other  portions 
deny  statements  not  responsive  to  the  bill,  is  not 
sufBcient  evidence  under  the  statute  to  overcome 
the  denials  in  an  answer  of  the  aliegationa  which 
constitute  the  equities  of  the  bill. 

8.  Where  the  bill  shows  no  Irreparable  mis- 
chief through  the  insolvency  of  the  responsible 
party,  and  the  answer  denies  the  equities  of  the 
DiU,  and  the  evidence,  under  the  statute,  does  not 
overcome  the  answer,  a  summary  injunction  should 
not  be  granted. 

4.  The  power  of  this  court,  where  on  the  grant- 
ing of  an  injnnotion  no  bond  was  required,  and  no 
affidavit  made  of  Inability  to  give  bond,  to  remaad 
the  case  with  directions  to  duaolve  the  InjnncUoB 
unless  the  complainant  give  bond,  instead  of  re- 
manding it  unqualifiedly  for  a  dissolution  of  th» 
injunction,  will  not  be  exercised  where  it  appears, 
irrespective  of  the  sbsenoe  of  a  bon^  that  ue  ia- 
Jttnction  should  not  have  been  granted. 
{SuUdbut  bu  the  CourU) 

Appeal   from   circuit     coart,   Franklin 
county;  D.  B.  Waucub,  Jads«> 
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John  W.  MaJone,  for  appellanta.  Lld- 
don  A  Carter,  for  appellee. 

Maxwell,  J.  In  this  case,  which  is  a 
suit  of  appellee  afcalnst  appellantB,  an 
injanctlon  was  granted  upon  bill,  an- 
swer, and  afBdavit  of  coinplalnant.  The 
defendants  appealed,  and  assign  In  this 
court  that  the  court  below  erred  In  grant- 
ing; the  injunction,  because — First,  the  an- 
swers of  defendants  fully  deny  all  the  cir- 
cumstances upon  which  the  equity  in  the 
bill  was  founded ;  second,  no  injunction 
bond  was  required  of  complainant. 

The  material  allegations  of  the  bill  are. 
In  substance,  that  one  of  the  defendants, 
Mary  A.  Fuller,  was  Indebted  to  com- 
plainant, Cason,  for  professional  services, 
as  attorney,  in  procuring  the  establish- 
ment of  a  nancnpative  will  of  Sarah  C. 
Humphreys,  by  the  terms  of  which  said 
M.  A.  Fuller  became  the  sole  legatee  of  cer- 
tain property.  Including  six  or  eight  hun- 
dred head  of  cattle,  aud  in  other  litigation 
concerning  the  estate  of  said  Humphreys, 
which  led  finally  to  the  removal  of  the  ad- 
ministrator of  said  estate  and  the  ap- 
pointment of  another;  that,  said  M.  A. 
Fuller  failing  or  refusing  to  pay,  complain- 
ant, on  the  16th  of  December,  1887,  ob- 
tained a  Judgment  against  her  In  the  cir- 
cuit court  of  Franklin  county  for  $365; 
that  the  clerk  refused  the  demand  of  com- 
plainant for  the  issue  of  execution  on  the 
judgment  10  days  after  the  adjournment 
of  the  court,  and  did  not  issue  it  till  Janu- 
ary ao,  1888;  that  the  defendant  Patton 
was  acting  as  the  agent  of  M.  A.  Fuller  in 
the  establishment  of  the  will,  and  in  de- 
fending complainant's  action  for  fees, 
and  was  fully  cognizant  of  the  matters 
above  charged,  but,  notwithstanding  this, 
on  the  6th  of  January,  1888,  pretended  to 
purchase  from  said  Fuller  her  entire  stock 
of  cattle  for  the  pretended  consideration 
of  $3,000;  that  complainant  is  informed 
and  believes  that  there  was  no  adequate, 
full,  and  valuable  consideration  for  the 
transfer;  that  it  was  made  by  said  Ful- 
ler, and  accepted  by  Patton  with  full 
kmiwIedKB  thereof,  tor  the  purpose  of  de- 
laying, defrauding,  and  hindering  com- 
plainant in  the  collection  of  his  said  judg- 
ment, and  that  Patton  was  fully  cogni- 
sant of  this ;  that  the  pretended  considera- 
tion for  the  sale,  as  shown  by  the  bill  of 
sale,  was  that  said  Patton  was  to  pay 
the  debts  of  the  stiid  Humphreys,  and  the 
balance  to  be  paid  to  said  Fuller,  making, 
in  the  aggregate,  f  3,000,  and  complainant 
avers  that  said  debts  were  small,  and 
there  was  administration  on  the  estate, 
and  complainant  is  informed  and  believes 
that  said  Patton  has  not  paid  said  debts, 
and  that  the  bill  of  sale  was  not  -intended 
to  take  effect  till  this  was  done;  that,  on 
the  same  day  of  the  pretended  sale,  Pat- 
ton, in  consideration  that  said  Fuller 
would  credit  him  f  1,000  on  the  pretended 
amount  he  was  tu  pay,  executed  a  bill  of 
sale  to  defendant  F.  Fuller,  son  of  said  M. 
A.  Fuller,  for  one-third  of  the  cattle,  and 
complainant  charges  that  this  was  not  a 
hon»  Sde  purchase  by  said  Fnller,  and 
that  the  transaction  was  intended  by  the 
three  parties  tu  hinder,  delay,  and  defraud 


complainant  in  the  collection  of  his  judg- 
ment. 

The  bill  further  alleges  that  afterwards, 
execution  having  been  issued  on  complain- 
ant's Judgment,  and  become  a  lien  upon 
said  property  so  pretended  to  have  been 
porcbased  by  Patton,  viz.,  March  31, 1888, 
said  Patton  executed  to  defendant  W.  H. 
Neel  a  mortgage  on  all  his  Interest  in  the 
cattle,  but  complainant  charges  Ibat  said 
Neel  bad  at  that  time  full  knowledge  of 
the  foregoing  tacts,  and  was  not  a  pur- 
chaser without  notice:  and  that  said  Neel 
recently  pretends  that  be  has  purchased 
the  interest  of  F.  Fuller  in  the  cattle,  but 
if  he  did  so  purchase  be  had  knowledge 
that  the  title  of  said  Fuller  was  fraudulent 
and  void. 

And  it  then  alleges  that  Patton  and 
Neel,  under  some  private  arrangement  be- 
tween them  and  the  other  defendants,  are 
killing  aud  selling  the  cattle  in  market  tor 
beef;  that  they  have  already  slaughtered 
100  head,  and,  as  complainant  is  informed 
and  believes,  are  selling  about  20  per 
month,  and  he  has  reasonable  ground  to 
fear  that  if  said  defendants  are  not  re- 
strained from  killing  and  disposing  of  said 
cattle  there  will  not  be  suiflctent  to  pay 
his  demand ;  that  said  M.  A.  Fuller  has  no 
other  property  subject  to  execution  suffi- 
cient to  satisfy  complainant's  judgment; 
and  be  claims  that,  as  attorney,  he  has  a 
lien  on  said  cattle  independent  of  the  lien 
of  his  execution  and  judgment. 

The  defendants  M.  A.  Fuller  and  F.  Ful- 
ler, answering  jointly,  admit  the  sales  as 
alleged  in  the  bill,  but  deny  that  they 
were  made  without  valuable  and  suffi- 
cient consideration,  or  for  apretended  con- 
sideration, and  say  they  were  made  in  good 
faith,  and  not  intended  to  defraud  com- 
plainant by  hindering  and  delaying  the 
collection  of  his  demand,  and  say  that  the 
debts  of  Humphreys  were  large,  and  near- 
ly consumed  the  whole  estate.  They  deny 
that  the  cattle  are  being  slaughtered  and 
sold  as  alleged  in  the  bill,  and  deny  that 
there  will  not  be  sufficient  to  pay  com- 
plainant's demand  out  of  said  cattle,  and 
say  there  Is  ample  to  pay  his  debt,  if  any, 
due  him.  The  answer  of  Patton  is  to  the 
same  effect  in  regard  to  the  sufficiency  ot 
the  consideration  of  the  sales,  and  the 
good  faith  and  absence  of  fraud  therein, 
and  says,  as  to  the  consideration  of  the 
sale  by  M.  A.  Fuller  to  him,  it  was  ample, 
and  that  he  has  paid  debts  of  the  Hum- 
phreys estate  to  the  amount  of  about 
f  1,900,  and,  as  to  his  sale  to  F.  Fuller, 
that  the  consideration  was  ample,  and 
that  the  fl.OOO  paid  by  the  latter  was 
through  an  order  of  M.  A.  Fuller  to  F. 
Fuller,  on  him,  (Patton,)  tor  that  amount 
of  his  indebtedness  to  ber. 

Neel,  in  his  answer,  denies  that  at  the 
time  of  Patton's  mortgage  of  cattle  to 
him,  and  ot  the  sale  by  F.  Fuller  to  him, 
he  had  any  knowledge  or  notice  ot  any 
lien  of  complainant  on  said  cattle,  and 
says  that  on  the  execution  of  the  mort- 
gage he  paid  $500  to  Patton,  and  gave 
him  four  promissory  notes  for  f  260  each, 
payable  at  30,  60,  90,  and  120  days,  and 
that  he  has  paid  these  as  they  arrived 
at  maturity,  except  the  90-day  note,  which 
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he  will  be  compelled  to  pay  also.    He  de- 
nies any  bad  faith  In  the  transaction. 

The  main  equity  of  the  bill  rests  on  the 
charge  of  fraud  In  the  sale  of  the  cattle  by 
M.  A.  Fuller  to  Patton.  There  Is  nothing 
In  the  claim  of  complainant  that  he  has  a 
Hen  on  the  cattle  forhiafeesduerorservices 
rendered  in  establishing  the  nuncupative 
will  of  Humphreys,  under  which  M.  A. 
Fuller  became  legatee.  When  that  was 
done,  the  property  of  the  estate  vested  In 
the  administrator  of  Humphreys,  and  M. 
A.  Fuller,  though  legatee,  had  no  such  di- 
rect right  in  it  as  would  enable  a  Hen  to 
attach.  Nor  did  the  Judgment  give  com- 
plainant a  lien,  the  law  of  this  state  being 
that  a  judgment  Is  a  Hen  on  realty,  but 
not  on  personalty.  And,  as  to  auy  Hen 
given  by  the  execution,  that  could  not  at- 
tach till  January  20,  1888, 15 days  after  the 
date  of  the  sale  to  Patton.  So  complain- 
ant has  no  equity  tor  an  Injunction  except 
on  the  ground  of  fraud  In  the  sale.  The 
allegations  of  the  bill  in  regard  to  this 
are  denied  by  the  answers  of  the  parties 
concerned  in  the  sale,  and,  ordinarily, 
whei-e  the  equities  of  the  bill  are  denied,  a 
preliminary  injunction  will  be  refused,  just 
as  such  injunction  will  be  dissolved,  or- 
dinarily, when  granted  upon  the  bill.  If  on 
the  coming  In  of  the  answerthe  equities  of 
the  bill  are  denied.  But  there  are  excep- 
tions to  this;  and  these,  as  stated  by 
Judge  Stort  In  Poor  v.  Carleton,  8  Sumn. 
74,  "for  the  most  part,  are  fairly  resolva- 
ble Into  the  principle  of  Irreparable  mis- 
chief."  Or,  as  expressed  by  this  court  in 
Allen  V.  Hawley,  6  Fla.  142,  "the  general 
rule  •  •  •  is  to  dissolve  the  Injunction 
when  the  answer  fully  denies  all  the  cir- 
cumstances upon  which  the  equity  of  the 
biH  is  founded.  •  •  •  But  there  is  no 
inflexible  rule  to  this  effect,  for  the  grant- 
ing or  continuing  of  Injunctions  must  al- 
ways rest  in  the  sound  discretion  of  the 
court,  to  be  governed  by  the  nature  of  the 
case."  The  rule  is  modified  in  this  state, 
as  explained  In  SuHIvan  v.  Moreno,  19  Fla. 
200,  by  the  legislation  which  provides  that, 
when  "the  defendant  in  his  answer  uhall 
have  denied  the  statements  of  the  bill  or 
of  the  accompanying  affidavit,  either  party 
thereto  shall  have  the  right  to  Introduce 
evidence  In  support  or  denial  of  the  blH 
and  accompanying  affidavit  or  answer  be- 
fore the  injunction  •  •  •  shall  be  dis- 
solved. "  And  in  the  present  case  it  is  con- 
tended for  complainantthat  the  rule  upon 
which  a  summary  injunction  wUl  be  re- 
fused, where  the  answer  denies  the  state- 
ments of  the  bill,  does  not  apply,  because 
the  complainant,  in  snpport  of  his  mo- 
tion for  injunction,  offered,  by  way  of  evi- 
dence, his  affidavit,  which  sustains  the  al- 
legations of  the  bin.  That  affidavit  is  ob- 
jected to  because  sworn  to  before  an  offi- 
cer of  another  state  not  authorized  to 
administer  the  oath,  but  the  objection 
should  have  been  made  in  the  court  below, 
and  comes  too  late  here.  As  to  the  state- 
ments of  the  bin.  It  Is  but  a  general  af- 
firmation of  their  truth,  and  some  of  it  de- 
nies the  negative  statements  of  the  an- 
swers, while  much  of  It  denies  matter  not 
responsive  to  the  bill.  It  does  not  seem 
to  us  to  add  any  strength  to  the  case  for 


a  summary  injunction,  and  Is  not  safflclent 
to  overcome  the  deaitds  of  the  answers,  if 
we  apply  the  rule  that,  "  where  the  parties 
proceed  to  a  hearing,  all  the  allegations 
of  the  answer  which  are  responsive  to  the 
bill  shall  be  taken  as  true,  unless  they  are 
disproved  by  evidence  of  greater  weight 
than  the  testimony  of  a  single  witness. " 
Carr  v.  Thomas,  18  Fla.  736.  And,  we  may 
add,  especially  so  when  the  witness  is  the 
complainant  in  the  bill. 

Further  than  this,  conceding  that  the 
facts  alleged  In  the  bill  are  sufficient  to  en- 
title the  complainant  to  the  relief  he  asks. 
If  sustained  by  evidence  on  a  final  hearing, 
we  are  not  satisfied  they  are  sufficient  to 
authorize  a  summary  injunction  in  the  ab- 
sence of  allegations  that  show  irreparable 
mischief  as  likely  to  result  from  delay. 
We  suppose  complainant  had  such  allega- 
tions In  miiid  when  be  stated  that  M.  A. 
Fuller  had  no  other  property  out  of  which 
his  execution  against  her  could  be  satis- 
fled,  and  that  the  cattle  were  being  killed 
and  sold  In  such  numbers  thnt  if  this  ia 
not  prohibited  enough  would  not  be  left 
to  bring  the  amount  of  his  claim.  But  hia 
bill  shows  that  Fuller  has  nothing  to  do 
with  the  cattle  now,  and  its  charge  Is  that 
defendants  Patton  and  Neel  are  the  par- 
ties disposing  of  them,  and  that  they  are 
treated  as  the  cattle  of  Neel.  Neel,  there- 
fore, is  the  real  party  against  whom  the 
Injunction  will  operate,  and  who  will  be 
responsible  for  the  cattle  If  complainant  is 
successful  In  his  suit.  But  it  is  not  alleged 
in  the  blH  that  Neel  is  Insolvent,  and  that 
a  decree  against  him  would  be  fruitless  ia 
case  the  cattle  should  not  be  forthcoming. 
This  should  appear,  to  authorize  a  snm- 
mary  Injunction. 

This  view,  and  that  we  have  taken  in 
regard  to  insufficiency  of  evidence  to  over- 
come the  denials  of  the  answers,  are  im- 
portant in  connection  with  the  second 
ground  of  error,  viz.,  the  granting  of  the 
injunction  without  bond.  There  la  no  af- 
fidavit of  Inability  to  give  bond,  as  re- 
quired by  the  statute,  (McClel.  Dig.  p.  158, 
§  19,)  and  it  is  notcontendedfor  complain- 
ant that  a  bond  Is  not  necessary;  but,  on 
the  authority  of  Scarlett  v.  Hicks,  13  Fla. 
814,  supported  by  Gamble  v.  Campbell,  6 
Fla.  347,  it  is  suggested  that,  instead  of  re- 
versing the  case  and  remanding  It  for  a 
dissolution  of  the  injunction,  it  is  in  the 
power  of  this  coart  to  remand  the  case, 
with  directions  to  dissolve  the  iojanction 
unless  the  complainant  give  bond  In  com- 
pliance with  the  statute.  If  we  admit  the 
power  and  the  views  heretofore  expressed, 
leading  to  the  conclusion  that,  as  the  case 
stands,  a  summary  injunction  should  not 
have  been  granted,  are  correct,  it  follows 
that  the  ca«e  is  one  in  which  the  power 
should  not  be  exercised.  And  that  ia  just 
what  occurred  In  Gamble  v.  Campbell. 
Though  in  that  case  the  court  held  that 
an  injunction  should  nut  be  dissolved  be- 
cause of  a  deficient  bond,  it  refused  to  put 
the  power  of  correction  in  motion,  becaase 
of  want  of  equity  in  the  bill;  the  difference 
between  that  case  and  this  being  that, 
while  here  the  equity  of  the  bill  Is  con- 
ceded, the  answers  meet  It  in  snch  way, 
and  the  detect  of  the  bill  as  to  allegation 
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of  irreparable  mischief  Is  such,  that,  in  onr 
opinion,  a  summary  injunction  should  not 
have  been  granted. 

The  decree  is  reversed,  and  the  case  will 
be  remanded,  with  direction  that  the  in- 
junction be  disBolTed. 

(26  Fla.  «7)  


State  ex  rel.  Mitchell  t.  Bloxham, 

Comptroller. 
(Supreme  Cowrt  of  Florida.    Ang.  4,  1890.) 

CONSTITOTIOSAl,  LAW— OlTlOKS  ASB  OFFICBBS— 

Salabt. 

1.  Where  a  constitution,  as  revised,  provides 
(hat  an  officer  holding  under  the  former  constitu- 
tion shall  assume  an  office  of  another  name  cre- 
ated by  the  new,  and  having  all  the  duties  of  the 
other  office,  and  also  additional  duties,  the  effect 
of  the  new  instrument  is  that  the  old  office  shall 
cease  upon  the  new  Instrument  becoming  oper- 
ative; and  this,  although  some  of  such  additional 
duties  may  under  the  terms  of  the  new  instru- 
ment be  performable  for  a  limited  time  hy  an- 
other officer. 

2.  It  is  provided  by  the  present  constitution 
(section  8  of  the  schedule)  that  the  commissioner 
of  lands  and  immigration  in  office  under  the  for- 
mer constitution  at  the  time  the  present  one  be- 
came operative  should  assume  the  office  of  com- 
missioner of  agriculture,  and  that  (section  29,  art. 
4)  the  salary  of  the  commissioner  of  agriculture 
snail  be  tl,500.  HeUL,  that  the  commissioner  of 
lands  and  immigration  under  the  former  constitu- 
tion became  the  commissioner  of  agriculture  up- 
on the  new  organic  law  becoming  operative,  and 
that  his  salary  from  the  1st  day  of  January,  1887, 
was  $1,600  a  year. 

8.  Where  the  constitution  prescribes  the  sal  • 
ary  of  an  officer,  and  the  legislature  enacta  a  law 
appropriating  an  amount  large  enough  to  permit 
his  IxMng  paid  more,  the  statute  is  not  legal  au- 
thor!^ for  paying  more  than  the  salary  prescribed 
by  the  constitution. 

Walker,  J.,  dissenting. 

{SuUoinia  by  the  Cowrt.) 

Mandamas. 

D.  S.  Walker,  Jr.,  for  plalntitt.  William 
B.  Lamar,  Atty.  Gen.,  for  defendant. 

Baney,  C.  J.  The  relator  was,  at  the 
ratification  of  the  present  constitution  In 
1886,  commissioner  of  lauds  and  immigra- 
tion under  the  constitution  of  1868,  as 
amended  in  1871,  and  claims  that  be  con- 
tinued to  be  such  officer  until  the  first 
Tuesday  after  the  first  Monday  in  Janu- 
ary, 1889,  and  that  he  was  entitled  to  be 
paid  a  salary  at  the  xate  of  f  2,000  per  an- 
num. The  defendant's  contention  is  that 
the  relator  ceased  to  be  commissioner  of 
lands  and  Immigration,  and  became  com- 
mlsBloner  of  agriculture,  under  the  new 
constitution,  upon  its  ratification  in  No- 
vember, 1886,  or  its  becoming  operative  in 
January,  1887,  eaid  that  f  1,500  per  annum 
was  bis  salary  from  the  latter  date. 

The  present  constitution  was  framed  in 
\SH5,  ratified  by  the  people  at  the  election 
held  in  November,  1886,  and,  under  a  pro- 
vision of  the  ordinance  directing  its  sub- 
mission to  a  popular  vote,  went  into  ef- 
fect on  the  Ist  day  of  January,  1887. 

The  twentieth  section  of  the  executive 
article  is :  "  The  governor  shall  be  assisted 
by  administrative  ofllcers  as  follows:  A 
secretary  of  state,  attorney  general,  comp- 
troller, treasurer,  superintendent  of  public 
instruction,  and  commissioner  of  agricul- 
ture, who  shall  be  elected  at  the  sametlme 
as  the  governor,  and  shall  hold  their  of- 


fices for  the  same  term :  provided  that  the 
first  election  of  such  ofilcers  shall  be  at  the 
time  of  voting  for  governor,  A.  D.  1S88. " 

The  twenty-sixth  section  of  the  same  ar- 
ticle Is  as  follows :  "The  commissioner  of 
agriculture  shall  perform  such  duties  In 
relation  to  agriculture  as  may  be  pre- 
scribed by  law ;  shall  have  supervision  of 
all  matters  pertaining  to  the  public  lands 
under  regulations  prescribed  by  law ;  and 
shall  keep  the  bureau  ot  immigration.  He 
shall  also  have  supervision  of  the  state- 
prison,  and  shall  perform  such  other  duties 
as  may  be  prescribed  by  law. " 

The  first  section  of  the  schedule,  or  eigh- 
teenth article  of  the  constitution,  reads 
thus:  "The  constitution  adopted  A.  D. 
1888, with  amendments  thereto,  is  declarad 
to  be  superseded  by  this  constitution. 
But  all  rights,  actions,  claims,  and  con- 
tracts, both  as  respects  Individuals  and 
bodies  corporate,  shall  continue  to  be  as 
valid  as  if  this  constitution  had  not  been 
adopted.  And  all  fines,  taxes,  penalties, 
and  forieitures  due  and  owing  to  thestate 
of  Florida  under  the  constitution  of  1868 
shall  inure  to  the  use  of  the  state  under 
this  constitution. " 

The  third  section  of  this  article  Is:  "All 
persons  holding  any  office  or  appointment 
at  the  ratification  of  this  constitution 
shall  continue  in  the  exercise  of  the  duties 
thereof  according  to  their  respective  com- 
missions or  appointments,  or  until  their 
successors  are  duly  gualified,  unless  by  this 
constitution  otherwise  provided." 

The  fourth  Beutlon  Is:  "Nothing  con- 
tained in  this  constitution  shall  operate 
to  vacate  the  office  of  lieutenant  govern«)r 
until  the  expiration  of  his  present  term. " 

The  eighth  section  Is:  " Upon  the  ratifi- 
cation of  this  constitution  the  commis- 
sioner of  lands  and  immigration  shall  as- 
snme  the  office  of  commissioner  of  agri- 
culture, and  his  duties  as  such  shall  be  pre- 
scribed by  the  first  legislature  assembled 
under  this  constitution. " 

The  constitution  of  1885  Is  a  revision  of 
that  of  1868,  (State  v.  George,  2S  Fla.  585, 
8  South.  Rep.  81,)  and  both  as  a  revision, 
and  by  virtue  of  the  first  section  of  the 
schedule,  supra,  the  former  organic  law 
was  entirely  done  away  with  by  the  lat- 
ter, upon  its  going  into  effect  January  1, 
1887,  except  such  parts  of  the  old  as  were 
expressly  retained  by  the  new. 

We  held  in  State  v.  Commissioners,  23 
Fla.  483,  8  South.  Bcp.  193,  that  the  office 
ot  lieutenant  governor  under  the  former 
Instrument  would  have  expired  upon  the 
election  of  a  president  of  thu  senate  in  1887, 
under  the  sixth  section  of  the  legislative 
article  of  the  new  organic  law,  had  it  not 
been  for  the  fourth  section  of  the  schedule, 
supra,  but  that  the  effect  ot  this  section 
was  to  continue  the  office  of  lieutenant 
governor,  with  its  functions,  as  It  was 
constituted  by  the  former  constitution, 
(section  14,  art.  5,  as  amended  In  1875,)  un- 
til the  expiration  of  the  term  for  which  the 
incumbent  holding  at  the  ratification  ot 
the  new  Instrument  waselected ;  and  that 
that  part  of  section  6  of  the  new  constitu- 
tion providing  that  the  senate  at  the  con- 
vening of  each  regular  session  should 
choose  a  permanent  president  did  not  go 
into  effect  until  the  session  of  1881:.  as  the 
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functions  of  the  ofBce  of  lieutenant  gov- 
ernor continued  by  the  fourth  section  of 
the  schedule  Included  the  presidency  of  the 
senate,  and  it  must  have  been  the  purpose 
of  the  franiers  of  the  constitution  and  of 
the  people  in  adopting  it  that  the  provis- 
ions of  the  new  instrument  as  to  a  presi- 
dent of  the  senate  should  stand  inopera- 
tive until  the  meeting  of  the  legislature  of 
1889.  The  legislature  of  18«7  did  not  elect 
a  permanent  president,  but  was  presided 
over  by  the  lieutenant  governor. 

The  eighth  section  of  the  schedule,  tn 
providing  that  the  commissioner  of  lands 
and  immigration  should,  upon  the  ratifi- 
cation of  the  new  consMtutlon,  assume  the 
duties  of  commissioner  of  agriculture, 
affords  an  instance  in  which  that  Instra- 
ment  did  not  Intend  that  a  person  holding 
office  should  continue  after  the  new  instru- 
ment became  operative  in  the  exercise  of 
the  duties  of  the  same  ofHce,  according  to 
bis  commission,  until  his  succeusor  was 
duly  qualified.  The  person  holding  the 
office  of  commissioner  of  lands  and  immi- 
gration was  to  assume  the  office  of  com- 
missioner of  agriculture.  The  purpose  of 
the  third  section  was  to  continue  the  oc- 
cupants of  office  In  office,  where  the  office 
Itself  was  continued.  It  was  not  to  con- 
tinue an  office  which  other  parts  of  the 
constitution  showed  a  clear  Intentto  abol- 
ish upon  the  ratification  or  the  taking  ef- 
fect of  that  instrument.  The  office  which 
the  person  holding  the  office  of  commis- 
sioner of  lands  and  immigration  was  to 
assume,  under  section  eight,  was  that  of 
commissioner  of  agriculture  underthe  new 
Instrument.  The  duties  of  this  office,  as 
shown  above,  (section  26  of  the  executive 
article,)  were  such  dutien  in  relation  to 
agriculture  as  might  be  pre8crlbe<l  bylaw, 
— supervision  of  all  matters  pertaining  to 
the  public  lands  under  regulations  pre- 
scribed by  law,  to  keep  the  bureau  of  im- 
migration, and  have  supervision  of  the 
state-prison,  and  such  other  duties  as 
might  be  prescribed  by  law.  An  amend- 
ment of  1871  to  the  constitution  of  1868 
consolidated  the  office  of  surveyor  general 
and  that  of  commissioner  of  Immigration 
under  the  name  of  commissioner  of  lands 
and  Immigration.  The  duties  of  the  for- 
mer office,  as  prescribed  by  that  constitu- 
tion, were  the  supervision  of  all  matters 
pertaining  to  the  public  lands,  and  of  the 
other  office  to  organize  a  bureau  of  Immi- 
gration for  the  purpose  of  furnishing  In- 
formation, and  for  the  encouragement  of 
Immigration.  The  office  of  commissioner 
of  Immigration  was,  under  the  original  in- 
strument as  it  stood  prior  to  the  amend- 
ment, to  expire  at  the  end  of  15  years  from 
the  ratification  of  the  Instrument,  with 
power,  however,  in  the  legi8:ature  to  con- 
tinue It  by  law. 

It  is  clear  that  the  person  holding  the 
office  of  commissioner  of  lands  and  immi- 
gration was  to  assume,  under  the  new 
constitution,  an  office  whose  duties  in- 
cluded all  those  which  had  devolved  upon 
him  as  such  commissioner,  and  also  other 
duties  of  another  character.  The  provis- 
ion of  section  8  of  the  schedule  embodied 
In  the  language  "and  his  duties  as  such 
shall  be  prescribed  by  the  first  legislature 
assembled  under  this  constitution  "  Is  not 


a  limitation  upon  the  functions  which  he 
was  to  assume,  but  it  was  a  direction  to  the 
legislature  to  du  at  its  first  session  what- 
ever was  necessary  to  be  done  by  it  under 
the  twenty-sixth  section  of  theexecutive  ar- 
ticle, whose  provisions  are  given  above. 
His  duties,  not  with  reference  to  agricul- 
ture, but  as  commissioner  of  agriculture, 
or  as  to  any  and  all  matters  within  the 
provisions  of  the  twenty-sixth  section  just 
mentioned.  In  so  far  as  legislation  might 
be  necessary,  wereto  be  prescribed  at  that 
session.  The  only  porpose  these  particu- 
lar words  of  the  eigntli  section  of  the  sched- 
ule subserve  Is,  in  view  of  what  is  said  In 
the  section  of  the  executive  article,  a  direc- 
tion to  the  legislature  as  to  the  time  of  its 
action,  or  for  prompt  action.  Everything 
else  is  Implied  by  provisions  of  the  execu- 
tive section  as  to  duties  that  may  be 
"prescribed  by  law." 

To  say  that  It  was  Intended  by  the  con- 
stitution that  the  person  holding  theoffice 
of  commissioner  of  lands  and  immigration 
sliould  continue  to  hold  such  office  In- 
volves the  conclusion  of  a  purpose  that  he 
should  hold  two  distinct  offices,  of  which 
one  included  all  the  duties  of  the  other. 
When  a  person  assumes  an  office,  the  office 
B  necessarily  an  existing  thing.  It  does 
not  simply  say  that  he  shall  perform  the 
duties  or  certain  duties  of  theoffice,  but  he 
is  to  assume  the  office,  and  this  means  he 
is  to  take  theoffice  and  become  that  officer 
with  all  Its  duties,  whatever  they  might 
be,  and  not  that  he  Is  to  perform  its  du- 
ties under  the  name  or  authority  of  an- 
other or  former  office.  Again,  It  will  be 
observed  that  the  duties  to  be  prescribed 
at  such  first  session  of  the  legislature  are 
not  those  as  commissioner  of  lands  and 
immigration,  but  as  commissioner  of  agri- 
culture. 

Not  only  Is  It  thus  clear  that  the  person 
holding  the  office  of  commissioner  of 
lands  and  Immigration  at  the  ratiflcation 
of  the  presentconstltatlon  was  not  to  con- 
tinue in  the  exercise  of  the  duties  of  such 
office,  but  was  to  assume  a  new  office  up- 
on which  were  devolved  thesameand  addi- 
tional duties,  but  it  Is  also  clear  from  other 
parts  of  the  constitution  that  the  f»ffice  of 
commissioner  of  lands  and  Immigration, 
as  a  distinct  administrative  office,  was -to 
expire  with  the  oM  instrument.  The 
twentieth  section  of  the  executive  article 
mentioned  at  the  outset  of  this  opinion 
takes  the  place  of  the  seventeenth  section 
of  the  fifth  or  executive  article,  and  the  first 
section  of  the  seventh  or  administrative 
article  of  the  former  constitution.  The 
offices  named  by  the  latter  section  were, 
giving  effect  to  the  consolidation  referred 
to  above,  as  made  by  the  amendment  of 
1871,  those  mentioned  in  the  twentlethsec- 
tlon  of  the  executive  article  of  thenew  con- 
stitution,— an  adjutant  general,  and  the 
commissioner  of  lands  and  Immigration. 
There  Is  not  to  be  found  anywhere  In  the 
newconstitutlon,  exceptin  the  eighth  sec- 
tion of  the  schedule,  any  mention  of  the  of- 
fice of  commissioner  of  lands  and  immigra- 
tion. Its  omissWm  from  the  twentieth  sec- 
tion and  elsewhere,  taken  In  connection 
with  the  provision  that  the  person  occupy- 
ing It  should  on  the  ratification  of  thecou- 
Btltution  assume  a  new  office,  such  new  of- 
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flee,  Including  the  same  and  otherdutlee,  is 
incoDBlRtent  with  the  Idea  of  even  a  tempo- 
rary continuance  of  the  old  office  utter  the 
new  iDBtrument  bhonld  become  operative. 
The  omisalon  of  the  adjutant  general  from 
the  twentieth  section  mentioned  above  Is 
not  characterized  by  a  similar  omission 
from  other  parts  of  the  new  intitranient. 
The  sixteenth  section  of  the  executive  ar- 
ticle provides  for  the  appointment  by  the 
governor  uf  all  commissioned  militia  of- 
ficers, including  an  adjutant  general  for 
the  state,  whose  "duties  and  compensa^ 
tlon  "  were  to  be  prescribed  by  law,  with 
a  proviso,  however,  "that  this  constitu- 
tion shall  work  no  vacaacy  in  the  office  of 
adjutant  general  as  now  constituted,  until 
the  expiration  of  the  present  term."  If  this 
proviso  was  Intended,  to  preserve  the  office 
of  adjutant  general  as  formerly  constitut- 
ed, until  the  expiration  of  the  term  exist- 
ing at  the  ratification  of  the  new  instru- 
ment, then  the  Idea  of  its  framers  must 
have  been  that.  In  the  absence  of  such  pro- 
viso, the  office  of  adjutant  general  as  it 
was  then  constituted  would  have  become 
extinct  upon  the  1st  day  of  January,  18S7, 
and  it  would  after  that  have  been  the 
duty  of  the  governor  to  appoint  an  adju- 
tant general  tor  the  state  under  the  new 
constitution.  But  for  this  proviso  the 
aection  to  which  it  is  annexed  would,  con- 
sidering the  omission  of  the  office  of  adju- 
tant general  from  the  twentieth  section  of 
the  executive  article,  have  placed  that  of- 
ficer among  thoseexcepted  from  the  gener- 
al provision  of  the  third  section  of  the 
schedule,  because  it  is  plain  that  but  fur 
this  proviso  the  meaning  of  the  constitu- 
tion would  be  that  the  office  of  adjutant 
general  as  It  was  constituted  should  not 
continue  to  exist  even  temporarily. 

It  is  the  ordinary  purpose  of  a  schedule 
to  make  temporary  provision  for  govern- 
ment until  the  new  organic  law  can  beput 
in  full  operation,  and  this  was  the  pur- 
pose of  the  third  article,  of  the  schedule 
before  us ;  yet  it  Is  plain  from  the  last  five 
words  of  It  that  it  was  not  its  purpose 
that  all  persons  holding  office  at  the  ratifi- 
cation of  the  new  instrument  should  con- 
tinue in  the  exercise  of  the  duties  thereof, 
according  to  their  respective  commissions 
or  apoolntments,  and  until  their  succes- 
sors should  be  appointed.  The  words 
"unless  by  this  constitution  otherwise 
provided"  would  not  have  been  added  had 
It  not  been  a  fact  that  there  were  excep- 
tions to  the  general  rule  eiitablislied  by 
the  section,  and  it  is  plain  that  these  ex- 
ceptions were  to  be  found  In  the  constitu- 
tion, and  it  seems  plain  that  the  commis- 
sioner of  lands  and  Immigration  was  such 
an  exception. 

The  twenty-ninth  section  of  the  execu- 
tive article  pi-ovldes  that  the  salary  of  the 
commissioner  of  agriculture  shall  be  fl,- 
500.  The  meaning  of  this  is  that  the  per- 
son holding  the  office  of  commiHsloner  of 
agriculture  at  any  time  should  be  paid  at 
the  rate  of  f  1,500  per  annum,  and  it  was 
as  applicable  to  the  person  who  assumed 
that  office  In  January.  1887,  on  the  consti- 
tution becoming  operative,  as  to  any  one 
subsequently  elected  to  it.  That  the  du- 
ties of  the  office  would  be  less  before  the 
legislature  should  act,  or  before  the  term 


of  the  then  adjutant  general  should  ex- 
pire, affected  neither  the  requirement  of 
the  constitution  that  the  office  should  be 
assumed  by  the  person  specified  In  section 
8  of  the  schedule,  nor  the  amount  of  his 
pay.  A  provision  in  a  constltjitlon  for 
the  pay  of  an  officer  must  be  intended  for 
the  occupant  of  the  office  of  the  same 
name,  and  which  the  constitution  ex- 
pressly provides  shall  be  assumed  or  oc- 
cupied at  a  period  which  cannot  be  post- 
poned beyond  the  time  the  instrument 
first  became  operative. 

Two  reasons  are  urged  why  the  eighth 
section  of  the  schedule  may  not  mean  that 
the  commissioner  of  lands  and  Immigra- 
tion should  assume  the  office  of  commis- 
sioner of  agriculture.  The  first  is  that  sn- 
gervlsion  of  the  state-prison  is  given  to 
im  by  the  twenty-sixth  section  of  the  ex- 
ecutive article,  while  this  function  really 
remains  In  the  adjutant  general  by  virtue 
of  the  provision  of  the  sixteenth  section  of 
the  same  article;  that  this  constitution 
shall  work  no  vacancy  in  the  office  of  ad- 
jutant general  as  now  constituted  until 
the  expiration  of  the  present  term.  The 
second  reason  is  that  until  the  legislature 
could  or  might  act  the  commissioner  of 
agriculture  could  have  no  "duties  in  rela- 
tion to  agriculture. "  Admitting  both  o! 
these  assumptions  to  be  correct,  there  Is 
in  them  nothing  that  conflicts  with  the 
requirement  of  the  specified  section  of  the 
schedule  that  the  office  of  commissioner  of 
agriculture  should  be  assumed.  He  was 
to  take  the  office,  whatever  its  duties 
were.  If  the  effect  of  the  proviso  men- 
tioned was  to  retain  in  the  office  of  adju- 
tant general  until  the  expiration  of  the 
term  referred  to  the  duty  of  supervising 
the  state-prison,  and  consequently  pre- 
clude the  exercise  of  this  function  by  the 
commissioner  of  agriculture,  all  that  can 
be  said  of  this  Is  that  It  rendered  Inopera- 
tive the  provision  for  the  exercise  of  such 
duties  by  the  commissioner  of  agriculture 
until  the  expiration  of  the  pending  term  of 
the  adjutant  general,  as  the  power  of  the 
senate  to  elect  a  permanent  president  was 
superseded  by  the  constitution  for  the 
pending  term  of  the  office  of  lieutenant 
governor,  whose  function  it  was  to  pre- 
side over  that  body. 

That  no  duties  "in  relation  to  agricult- 
ure "  could  be  prescribed  by  law  for  the 
office  until  the  legislature  should  meet 
must  be  assumed  to  have  been  as  well 
known  to  the  framers  of  the  constitution 
and  the  people  who  ratified  it  as  anything 
else  was.  .  Yet  knowing  It,  the  former 
framed,  and  the  latter  ratified,  the  provis- 
ion that  the  commissioner  of  lands  and 
immigration  should  assume  the  office  of 
commissioner  of  agriculture,  whose  only 
duties,  according  to  the  argument,  were 
the  "supervision  of  all  matters  pertaining 
to  the  public  lands,  and  keeping  the  bureau 
of  Immigration." 

When  the  constitution  says,  as  It  does 
In  the  seventeenth  section  of  the  executive 
article,  that  the  governor  and  the  adminis- 
trative officers  of  the  executive  depart- 
ment shall  constitute  a  board  of  commis- 
sioners of  state  institutions,  which  board 
shall  have  supervision  of  all  matters  con- 
nected with   such   institutions,   In    such 
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manner  as  may  be  prescribed  by  law,  it 
means,  and  also  meant  upon  sroln^  Into 
effect,  by  "administrative  officers  of  the 
executive  department,"  the  officers  named 
In  tbe  twentieth  section  of  the  same  arti- 
cle, spnra.  Among  these  was  the  commis- 
sloner  of  agriculture,  which  officer  the  for- 
mer commissioner  of  lands  and  immigra- 
tion waa  to  become  by  assuming  that 
"office,"  whatever  Its  duties  might  be; 
and  the  commissioner  of  agriculture  was 
one  of  the  officers  meant  by  tbe  tentb  sec- 
tion of  the  sixteenth  article  when  It  said 
the  "administrative  officers  of  the  execu- 
tive department  shall  l<eep  their  offices 
at  the  seat  of  government. " 

It  is  true  that  tbe  legislature  of  1887  ap- 
propriated lor  that  year,  and  for  the  year 
1888.  enough  moneys  for  salaries  for  the 
"administrative  department"  to  permit 
the  payment  to  relator  of  a  salary  of 
f2,000  per  annum,  It  be  Is  entitled  to  it. 
But  not  only  is  It  not  true  that  tbe  act 
making  the  appropriation  does  not  recog- 
nize or  speak  of  the  officer  as  commission- 
er of  lands  and  Immigration,  but  on  tbe 
other  hand  It  is  true  that  another  stat- 
ute, tbe  railroad  commission  act,  passed 
at  tbe  same  session,  does  mention  and 
recognlxe  tbe  "commissionor  of  agricult- 
ure" as  an  officer  of  the  state  by  making 
him  one  of  the  board  of  revisers  under 
that  act.  We  fall  to  find  in  the  legislation 
of  that  year  any  recognition  of  tbe  com- 
missioner of  lands  and  immigration  as  an 
existing  office.  Considering  the  appropri- 
ation act  and  the  railroad  commission 
Mtatute  together,  the  only  conclusion  to  be 
drawn  is  that  the  legislature  regarded  the 
commissioner  of  agriculture  as  the  exist- 
ing officer,  and  that  It  was  to  blm  the 
f  2,000  should  be  paid,  if  from  so  general  an 
appropriation  it  can  be  said  a  legislative 
construction  of  his  being  entitled  to  this 
amount  can  be  inferred.  Such  a  construc- 
tion by  the  legislature  is  in  direct  antag- 
onism to  tbe  express  language  of  the  con- 
stitution, that  the  salary  of  the  commis- 
sioner of  agriculture  sball  be  f  1,500. 

The  Judgment  of  the  court  will  be  that 
the  respondent  go  without  day,  and  re- 
cover his  costs,  to  be  taxed  by  the  clerk. 
Tucker  v.  Justices,  1  Jones,  (N.  C.)  4.51 ; 
High,  Extr.  Rem.  §  526;  State  r.  County 
Com'rs,  22  Fla.  864,  870. 

Walkkb,  J.,  dissenting. 

Hon.  David  S.  Waucbr,  judge  of  the  sec- 
ond judicial  circuit,  sat  in  tbe  place  of 
Mitchell,  J.,  disqualified. 

(26  Fla.  390)  

Andbeu  et  al.  ▼.  Watkinb. 

{Swpreme  Court  of  Florida.    Aug.  4,  1890.) 

Dbsobiftioit  in  Deed — MoNUMSNTa  kSD  Dist^k- 
OBS — Refebexcb  to  Othbb  Deeds  Aim  Hafs. 

1.  When  there  is  no  ambiguity  in  the  descrip- 
tion of  land  in  a  deed  of  conveyance,  parol  testi- 
mony is  inadmissible  to  vary  or  qualify-  the  de- 
scription. 

3.  When  a  deed  conveys  to  W.  "a  strip  of 
land,  being  the  east  end  or  portion  of  a  certain  lot 
deeded"  to  the  grantor  "by  Abixitt,  by  deed"  of  a 
specified  date,  and  recorded  in  a  designated  book, 
stating  the  page,  "the west  half  having  been  sold 
to  D.  B. ;  the  piece  now  intended  to  be  conveyed 
by  this  deed  measures  as  follows:  Beginning  at 


the  south-east  comer  of  vtiA  lot,  which  is  now 
the  dividing  line  between  this  lot  and  the  lot  of" 
the  grantee,  "thenoe  northerly  forty-seven  feet  to 
the  north-east  comer  of  said  lot,"  tiienoe  west, 
and  thence  south,  and  thence  "eastwardly  along 
Hulberry  street  to  the  place  of  beginning, "  giving 
the  length  of  the  lines,  the  meaning  of  the  deed 
to  W.  is  that  the  true  east  line  of  the  "lot"  con- 
veyed to  her  grantor  is  the  east  line  of  the  "strip" 
Intended  to  be  conveyed  to  W.,  and  parol  evi- 
dence is  inadmissible  to  show  that  a  fence  (not 
mentioned  In  the  deed)  west  of  such  line,  which 
fence  had  under  a  misteke  been  recognized  by  the 
grantor  and  W.  as  the  true  line  for  a  period  leas 
than  that  required  by  the  statute  to  bar  a  recov- 
ery by  the  grantor  oi  her  land  lying  east  of  the 
fence,  was  intended  by  the  deed  as  the  eastern 
boond^ry  of  the  strip  conveyed. 

8.  Where  a  deed  states  that  the  land  conveyed 
Is  bounded  on  the  west  by  a  specified  street  ao- 
cording  to  a  map  referred  to,  the  meaning  of  the 
deed  is  that  wherever  the  eastern  line  of  the 
street  as  it  was  laid  out,  or  actually  surveyed,  is, 
there  also  is  tlie  western  boundary  of  the  land 
conveyed. 

4.  In  description  of  lands,  monuments  control 
distances  where  there  is  an  Inconsistency  between 
the  two  as  given  in  a  deed  of  conveyance. 

5.  What  the  boundaries  of  land  as  actually 
given  by  a  deed  are,  is  a  matter  of  law  to  be  as- 
certained from  the  meaning  of  the  deed;  where 
they  are,  is  a  question  of  fact,  and  to  show  tiiis, 
or  apply  the  description  to  its  subject-matter, 
parol  testimony  is  admissible. 

6.  A  deed  which  fails  to  describe  a  part  of 
the  land  intended  to  be  conveyed  does  not  convey 
the  land  thus  omltte^  and  no  recovery  of  the  part 
so  omitted  £rom  the  description  can  be  had  under 
the  deed. 

7.  Where  one  deed  refers  to  another  or  to  a  map 
orplanof  asorvey  for  adescription,  the  deed,  map, 
or  plan  referred  to  becomes  as  much  a  part  of  the 
instrument  making  the  reference  as  If  actually 
copied  into  IL 

{SyUatnu  by  the  Court.) 

Appeal  from  circuit  court,  St.  Johns 
county;  Jaues  M.  Baker,  Judge. 

Appellee  recovered  Judgment  In  an  ac- 
tion of  ejectment  brought  against  appel- 
lants (husband  and  wife)  for  a  piece  of 
land  In  tbe  city  of  St.  Augustine,  and  de- 
Bcrilied  in  the  declaration  as  follows:  "A 
strip  of  lana  being  the  east  end  or  portion 
of  a  certain  lot  conveyed  by  Lizzie  Andreu 
and  Michael  Andreu,  her  husband,  to  Mil- 
dred Watklns.  by  deed  dated  April  5, 1884, 
recorded  In  Book  CC,  on  page  435,  etc.,  of 
the  public  records  of  St.  Johns  county, 
commencing  at  the  south  west  comer  of 
the  said  lot  on  tbe  north  side  of  Mulberry 
street,  being  20  feet  west  of  the  place  where 
the  old  line  of  fence  stood,  which,  up  to 
the  time  of  tbe  said  conveyance,  marked 
the  dividing  line  between  the  land  of  said 
Mildred  Watklns  and  said  Lizzie  Andreu ; 
thence  northerly  47  feet;  thence  east  5  feet; 
thence  southerly  parallel  to  the  first  line 
47 feet  to  Mulberry  street;  thence  west 
along  Mulberry  street  to  the  place  of  be- 
ginning; and  containing  235  square  feet. 
The  plea  was  the  general  Issue. " 

To  maintain  her  action  the  plaintiff  in- 
troduced in  evidence  tbe  following  instra- 
ments : 

A  deed  from  Lucy  B.  Abbott,  dated  May 
17,  1883,  conveying  to  plaintiff  all  that 
certain  lot  of  land  in  the  city  of  St.  Au- 
gustine described  as  follows:  Beginning 
at  the  intersection  of  Mulberry  and  Water 
streets,  from  the  point  northerly  along 
said  Water  street  168  feet;  thence  south 
47  feet  to  Mulberry  street;  thence  eaat- 
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wardly  along  north  side  of  Mulberry 
street  158  feet  to  be^nnlng  comer;  and  is 
bounded  on  north  aide  by  land  of  aald 
Lucy  B.  Abbott;  south  by  Mulberry 
street;  east  by  Water  street;  and  west  by 
lot  of  Andrea,  and  is  in  that  part  of  the 
city  of  St.  Augustine  known  as  the  "North 
City,"  and  conveyed  to  said  Lucy  B.  Ab- 
bott by  I.  W.  Starlce  on  the  28th  day  of 
August,  1872,  and  recorded  la  Boolt  I,  p. 
605 ;  "  also  reference  to  map  on  file  in  coun- 
ty cleric's  office  of  the  Mary  Ann  Davis 
tract,  to  which  reference  may  be  had. " 

A  deed  dated  April  5, 1884,  from  Mrs.  An- 
dren  and  her  husband,  conveying  to  the 
plaintiff  "a  stilp  of  land  being  the  east 
end  or  portion  of  a  certain  lot  deeded  to 
party  of  first  part  by  Lucy  B.  Abbott,  by 
deed  dated  June  23,  A.  D.  1882.  recorded  in 
Book  AAA,  p.  123,  the  went  half  having 
been  sold  to  Dora  Benet.  The  piece  no  w  in- 
tended to  be  conveyed  by  this  deed  meas- 
ttivs  as  follows :  Beginning  at  the  south- 
east comer  of  said  lot  which  is  now  the 
dividing  line  between  this  lot  and  the  lot 
of  Mildred  Watlcins;  thence  northerly  47 
feet  to  the  north-east  comer  of  said  lot ; 
thence  west  20  feet;  thence  south,  and 
parallel  with  the  east  side,  47  feet  to  Mul- 
berry street;  thence  east  wardly  along 
Mulberry  street  2U  feet  to  the  place  of  be- 
ginning; the  front  and  rear  being  20  feet 
each,  and  the  east  and  west  sides  47  feet 
deep."    Then  follows  a  diagram  thus: 
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8 
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^ 
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SO 
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Miss  Watklns,  the  plaintiff,  testified: 
That  the  dividing  line  between  herself 
and  the  Andreus  was,  at  the  time  of  their 
conveyance  to  her,  marked  by  afence.  An- 
drea's lot  was  inclosed  by  a  fence  on  the 
east.  That  this  fence  was  understood 
between  them  as  dividing  their  lots.  That 
she  had  not  received  possession  of  the  20 
feet  conveyed  to  her  by  the  Andreus. 
That  they  had  given  her  only  15  feet  and 
one  Inch.  That  the  fence  was  moved  after 
their  conveyance  to  her.  That  Andren 
said  he  bad  only  given  witness  this  quan- 
tity. That  the  fence  is  now  on  the  same 
line  where  Andreu  moved  It,  15  feet  and  1 
inch  from  where  it  stood,  so  far  as  witness 
knows.  It  was  moved  several  months 
after  she  bought.  That  they  agreed  to  let 
the  fence  remain  for  a  while,  as  she  had 
a  crop  on  the  land.  She  could  not  swear 
that  any  one  measured  the  distance  be- 
tween where  the  fence  now  stands  and  the 
line  where  It  used  to  stand.  It  was  158  feet 
from  the  line  of  Water  street  to  where  the 
line  of  Andreu's  fence  stood.  That  An- 
dreu was,  at  the  time  of  the  deed  from  Miss 
Abbott  to  witness,  in  possession  of  his  lot, 
and  his  fence  was  there,  the  fence  that  was 
understood  to  make  the  east  line  of  this 
lot. 

On  cross-examination  she  testified  that 
she  had  put  up  a  fence  on  the  east  side  of 


her  lot  on  the  line  of  Water  street,  bat  had 
never  fenced  it  on  Mulberry  street. 

James  L.  Colee,  a  witness  in  behalf  of 
plaintiff,  testified  that  some  six  weeks  ago 
he  measured  the  Watklns  lot,  and  the  ad- 
jacent lots  as  they  stand,  and  made  a  plat 
"showing  the  lots  as  they  now  stand,  and 
as  they  stood  several  years  ago."  The 
red  lines  show  the  lots  as  they  stood  at 
the  time  Miss  Watklns  and  Mr.  Benet 
bought.  The  black  lines  as  they  now  are, 
are  shown  by  the  fences.  The  present 
fence  stands  15  feet  and  6  inches  from 
where  the  old  fence  stood.  The  present 
fence  is  now  173  feet  and  6  inches  from  Wa- 
ter street.  In  making  my  survey  I  began 
at  the  south-east  corner  of  Miss  Watkins' 
lot.  The  plat  was  introduced,  but  is 
not  necessary  to  an  underatanding  of  the 
case. 

On  cross-examination  he  said  that  he 
being  his  survey  at  the  soutli-west  comer 
of  Water  and  Mulberry  streets,  and  meas- 
ured along  Mulberry  street  158  feet,  and 
drove  a  stake;  did  not  measure  from 
Orange  street;  that  he  cuH^eptea,  as  the 
east  line  of  Miss  Watklns'  lot,  iier  fence 
built  on  the  line  of  Water  street ;  that  he 
"  went "  according  to  her  deed ;  cannot 
say  when  she  bought;  that  he  did  not 
have  any  e/ata  as  to  where  the  fence  then 
stood;  took  Mrs.  Benet's  statement  and 
that  of  Mrs.  Andren  as  to  where  the  old 
fence  stood. 

Cpon  redirect  examination  he  said  that 
Mrs,  Andreu  could  not  show  him  where 
the  old  fence  stood.  They  said  their  fence 
on  Orange  street  was  moved  back  five  feet, 
and  that  it  was  done  to  straighten  the 
street,  and  that  tbpy  intended  to  have  the 
same  amount  of  land  they  bought  from 
Miss  Abbott.  Could  not  say  If  Andreu 
said  the  fence  was  moved  in  from  Orange 
street  before  or  after  the  sale  by  him  to 
Miss  Watkins. 

The  testimony  in  behalf  of  the  defendant 
is  as  follows: 

A  deed  from  Miss  Lucy  B.  Abbott,  dated 
June  23, 1882,  recorded  in  Book  AAA,  p. 
123,  of  St.  Johns  county  records,  and  con- 
veying to  Mrs.  Andreu  "  all  that  certain 
piece  or  parcel  of  land  in  the  North  city  ly- 
ing and  being  In  the  city  of  St.  Augustine, 
*  *  *  described  as  follows:  Bounded 
on  the  north  by  lands  of  the  party  of  the 
first  part,  on  the  south  by  Mulberry  street, 
on  the  west  by  Orange  street,  and  on  the 
east  by  lands  of  the  party  olthe  first  part; 
and  measuring  on  the  north  and  south 
sides  150  feet,  and  on  the  east  and  west 
ends  47  feet,  as  by  reference  to  the  map  of 
the  North  city  of  the  Mary  Ann  Davis 
tract  filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  St.  Johns  county,  Fla., 
May  14, 1877,  and  is  part  of  the  same  land 
that  was  conveyed  to  party  of  first  part 
by  John  W.  Starke,  by  deed  dated  August 
28, 1872,  recorded  in  Book  T,  p.  505. "  The 
map  mentioned  in  this  deed  was  also  in- 
troduced in  evidence. 

Miss  Lucy  B.  Abbott  testified  that  she 
was  grantor  in  the  deeds  to  Miss  Watklns 
and  Mrs.  Andreu ;  that  she  had  owned  the 
property  since  1873 ;  Van  Ness  and  witness 
owned  the  whole  Mary  Ann  Davis  tract; 
that  upon  a  survey  made  of  that  part  of 
the  tract  covered  by  the  property  in  con- 
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troreray  a  tew  years  since  she  was  present, 
and  the  old  stake  set  on  the  line  of  Water 
street  was  found;  that  Miss  Watkins' 
fence  on  the  east  end  uf  her  lot  is  on  the 
line  of  Water  ntreet  as  platted,  and  as 
found  by  said  survey ;  that  the  distance 
by  the  original  snrrey  of  the  tract  from 
Water  street  to  Orange  street  is  300  feet ; 
that  at  the  time  Andreu  built  his  fence 
witness  could  notget  a  surveyor  to  locate 
the  lines  of  his  lot,  and  he  built  his  fence 
five  feet  into  Orange  street. 

William  Mickler  deposed  that  he  knew 
the  location  of  the  streets  in  North  city, 
and  the  location  of  the  land  in  litigation ; 
that  he  bad  lately  made  a  survey  and 
measurements  of  the  blocks  lying  between 
Water  and  Orange  streets,  and  found  the 
distance  between  theiie  streets,  measured 
along  Mulberry  street,  to  be  302  feet;  that 
Grange  and  Water  streets  are  each  30  feet 
wide  at  Mulberry  street,  and  Mrs.  Wat- 
kins'  fence  on  Water  street  Is  on  a  line 
with  the  other  fences  on  that  street;  that 
be  did  not  measure  the  lots,  but  only  the 
blocks ;  that  the  fence  of  the  Benet  lot  on 
Orange  street  is  on  a  line  with  the  other 
fences  on  that  side  of  the  street.  If  the 
fence  on  west  end  of  Benet's  lot  was  moved 
i!ve  feet  to  the  west,  it  would  reduce  the 
width  of  Orange  street  to  25  feet. 

The  other  factsare  stated  in  theoplnloD. 

XnJe  <f  Dewburst, for  appellants.  Flem- 
ing &  Daniel,  for  appellee. 

Ranbt,  C.  J.,  {after  Btatlng  the  facta  as 
ubove.)  It  Is  certain  that  the  land  in- 
tended to  be  conveyed  by  Miss  Abbott  to 
Mrs.  Andrea  by  the  deed  pf  .lune  23, 1882, 
was  bounded  on  the  west  by  Orangestreet; 
or,  in  other  words,  that  the  eastern  line 
of  Orange  street,  as  that  street  was  actu- 
ally located  by  the  survey  which  the  map 
of  the  North  city  of  St.  Augustine,  filed  in 
the  ofiice  of  the  clerk  of  the  circuit  court 
of  St.  Johns  county  on  the  14th  day  of 
May,  1877,  was  Intended  to  represent,  was 
made  the  western  boundary,  and  the  land 
conveyed  was  that  extending  east  from 
Orange  street  160  feet,  and  north  from 
Mnlberry  street  47  feet, the  land  north  and 
east  being  at  the  time  of  the  conveyance 
the  property  of  the  grantor.  The  mean- 
ing and  effect  of  tliis  deed  was  that  where- 
ever  the  eastern  line  of  Orange  street,  as 
It  was  laid  out,  was,  there  also  was  the 
western  boundary  of  the  land  conveyed ; 
and  wherever  the  northern  line  of  Mul- 
berry street  was,  there  was  the  southern 
boundary  of  the  grant;  and  that  the  east- 
em  boundary  line  was  160  feet  east  of  the 
former  street,  and  the  northern  line  47  feet 
north  of  the  latter  street.  These  are  the 
boundaries  which,  as  a  matter  of  law,  are 
given  by  the  deed.  Abbott  v.  Abbott,  61 
Me.  675,  681.  To  apply  this  description,  or 
Identify  the  Une  described,  or,  In  other 
words,  locate  the  boundaries,  it  is  neces- 
sary to  find  the  described  lines  of  the  two 
streets,  as  they  were  actually  laid  out, 
and  measure  the  distances  given  In  the 
deed.  Where  the  boundaries  of  land  de- 
scribed in  any  deed  really  are,  is  always  a 
question  of  fact;  and  parol  testimony  is 
admissible  to  show  where  they  are,  or  ap- 
ply the  description  to  its  subject-matter. 
Abbott  V.  Abbott,  supra;  Beamer  v.  Nes- 


mith,  84  Cal.  624;  Tumbnll  r.  Schroeder, 
2»  Minn.  49, 11  N.  W.  Rep.  147. 

The  deed  from  Miss  Abbott  to  Miss  Wat- 
kins,  the  plaintiff,  was  executed  about  11 
months  after  the  above  con  veyance,  and 
makes  the  intersection  of  Mulberry  and 
Water  streets  on  the  north  side  of  the 
former  street  the  south-east  and  initial 
point  of  the  description  of  the  ground,  and 
the  former  street  the  southern  boundary, 
the  latter  street  for  the  distance  of  47  feet 
the  eastern  boundary,  and  a  line  paiallel 
with  and  47  feet  north  of  Mulberry  street 
the  northern  boundary,  and  one  parallel 
with  Water  street  the  western  boundary. 
It  is  true  that  it  gives  the  distance  aions 
Mulberry  street,  and  the  length  of  the 
northern  parallel  line,  as  168feec;  but  it 
also  says  that  the  land  granted  is  bounded 
on  the  west  by  the  "lot  of  Andrea." 
(Flagg  V.  Thurston,  13  Pick.  145,)  and  It 
makes  reference  to  the  same  map  to  which 
the  deed  to  Andreu  refers. 

The  proof  is  that  only  one  map  answer- 
ing the  designation  of  the  two  deeds  Is  on 
file  In  the  clerk's  ofiice  in  St.  John's  coun- 
ty;  and  it  should  be  remarked  of  the  map 
•that  the  block  of  land  out  of  which  the 
above  conveyances  were  made  is  nut  sub- 
divided into  lots,  but  is,  according  to  the 
map,  one  solid  piece,  measuring  300  feet 
east  and  west,  by  340  feet  north  and  south, 
and  bounded  east,  south,,  and  west  b.v  the 
streets  mentioned  above,  and  north  by  Lo- 
cust stri  et. 

These  are  the  conveyances  from  the  com- 
mon grantor,  existing  at  the  time  of  exe- 
cution of  the  deed  of  April  6, 1884,  from 
Mrs.  Andreu  and  her  husband  to  Miss  Wat- 
kins,  upon  which  deed  the  latter  relies  for 
a  recovery  of  the  land  sued  for.  The 
question,  of  which  a  correct  answer,  when 
made,  will  afford  a  solution  of  this  con- 
trovers.v,  is,  what  land  does  this  deed 
convey?  By  its  terms  it  conveys  "a  strip 
of  land  being  the  east  end  or  portion  of  a 
certain  lot  deeded  to  party  of  the  first 
part  by  Lucy  B.  Abbott,  by  deed  dated 
June  28,  A.  0.1882,"  (stating,  as  supra, 
the  book  and  page  in  and  upon  which  it  is 
recorded,  and  showing  It  to  be  the  deed  to 
Mrs.  Andreu.)  "the  west  half  having  been 
sold  to  Dora  Benet.  Tho  piece  now  in- 
tended to  be  conveyed  by  this  deed  meas- 
ares  as  follows :  Beginning  at  the  south- 
east comer  of  said  lot,  which  is  now  the 
dividing  line  between  this  lot  and  the  lot 
of  Mildred  Watkins ;  thence  northerly  47 
feet  to  the  north-east  corner  of  said  lot; 
thence  west  20  feet ;  thence  sooth  and  par- 
allel with  the  east  side  47  feet  to  Mulberry 
street;  thence  eastwardly  along  Mulberry 
street  'A  feet  to  the  place  of  begiunlng." 

There  is  no  anibiguity  in  this  descrip- 
tion. Its  purpose  is  to  convey  the  east 
end  of  the  lot  conveyed  by  Miss  Abbott  to 
Mrs.  .\ndrea.  and  It  makes  the  south-east 
and  north-east  corners  of  the  land  so  con- 
veyed the  north  and  sonth-east  comers  of 
the  piece  intended  to  be  conveyed  by  this 
deed  to  Miss  Watkins.  Theeastem  bound- 
ary of  the  lot  conveyed  to  Mrs.  Andrea  is 
made  the  eastern  boundary  of  the  piece  in- 
tended to  be  conveyed  by  her  and  her  hus- 
band to  Miss  Watkins,  and  no  other  piece 
of  land  than  one  whose  eastern  boundary 
is  located  150  feet  east  of  the  eastern  11  le 
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of  Orange  street  will  answer  the  calls  of 
this  deed.  No  other  eastern  boundary 
will  eHectuate  a  conveyance  of  the  eastern 
end  of  the  lot.  This  deed,  in  ^vlng  the 
measurement  as  "beginning  at  the  south- 
east comer"  of  the  lot  conveyed  to  Mrs. 
Andreu,  and  stating  that  such  comer  "Is 
now  the  dividing  line  between"  such  lot 
and  the  lot  of  Miss  Watkios,  ajid  follow- 
ing with  the  words  "thence  northerly  47 
feet  to  the  north-east  corner  of  said  lot, " 
means  that  the  south-east  corner  on  Mul- 
berry street,  150  feet  east  of  Orange  street, 
was  the  commencement  of  thc^  dividing 
line  between  the  Andreu  and  the  Watklns 
lot,  and  that  the  line  run  northerly  to  the 
north-east  comer  was  the  dividing  line, 
and  that  this  line  should  be  the  eastern 
boundary  of  the  piece  of  land  conveyed. 
The  Intention  of  the  parties,  as  shown 
by  this  deed,  was  that  it  should  convey 
the  east-end  piece  of  the  lot,  the  same  to 
measure  47  feet  north  and  south, by  20  feet 
east  and  west,  and  be  bounded  on  the 
south  by  Mulberry  street,  and  having  its 
south-east  corner  100  feet  east  of  Orange 
street;  and  to  locate  the  boundaries  of  the 
land  It  is  necessary  to  find  the  eastern 
boundary  of  Orange  street  as  it  had  been 
located  by  the  survey  represented  by  said 
map,  and  from  these  locate  the  Initial 
point  of  description  150  feet  east,  on  the 
north  side  of  Mulberry  street,  and  trace 
the  boundaries  according  to  the  directions 
and  distances  given  in  the  deed. 

There  can  be  no  doubt  from  the  testi- 
mony In  this  case  that  the  eastern  bound- 
ary of  Orange  street  was,  at  the  time  Miss 
Abbott  conveyed  to  Andreu,  and  when  An- 
dreu built  the  fences,  at  least  tlve  feet  east 
of  where  he  put  the  western  fence;  and 
the  only  conclusion  that  can  be  drawn, 
particularly  in  view  of  Miss  Abbott's  testi- 
mony, iH  that  he  located  It  where  be  did 
through  a  mistake  as  to  where  the  eastern 
line  of  the  street  was,  and  this  mistake 
naturally  resulted  In  and  accounts  for  his 
putting  the  eastern  fence  five  feet  west  of 
where,  by  the  calls  of  his  deed,  it  should 
have  been.  Admitting  as  a  matter  of  fact 
that  both  of  the  And  reus  and  Miss  Wat- 
kins,  when  the  deed  from  the  former  to  the 
latter  was  made,  understood  the  eastern 
fence  to  be  ontheeastern  lineof  thelotcon- 
veyed  to  Mrs.  Andreu  to  Miss  Abbott,  this 
misnnderstandnig  cannot  change  the 
meaning  and  effect  of  the  deed  to  Miss 
Watkins,  which  deed  shows  that  it  was 
the  Intent  to  convey  the  eastern  20  feet  off 
the  land  actually  conveyed  to  Mrs.  An- 
dreu by  the  deed  of  .Tune  23, 1882.  Wheth- 
er or  not  the  western  fence  had  been  moved 
in  before  the  conveyance  to  Miss  Watkins 
is  not  BO  certain.  According  to  this  deed, 
Mrs.  Andreu  owned  at  least  five  feet  east 
of  her  fence,  and  the  record  of  her  deed 
was  constructive  notice  to  Miss  Watkins, 
even  if  Miss  Watkins'  deed  from  the  com- 
mon grantor  did  not  put  her  on  notice  by 
its  reference  to  Mrs.  Andreu's  lot,  and  Mrs. 
Andreu  could  have  recovered  against  Miss 
Watkins,  even  assuming  the  letter's  pos- 
session to  have  been  adverse,  as  the  period 
of  the  statutory  bar  had  not  run. 

There  can  be  no  doubt  but  that  Miss 
Watkins'  fence  is  on  the  line  of  Water 
street  as  it  was  laid  oat  by  the  original 


survey.  Miss  Abbott  testifies  to  the  find- 
ing of  the  old  stake  at  the  south-east  cor- 
ner, and  the  evidence  is  otherwise  entirely 
satiufactory  on  the  point.  It  is  true  that 
Mickler's  measurement  of  the  distance 
from  Waterstreet  to  Orange  street,  as  the 
fences  now  stand,  was  302  feet,  and  Co- 
lee's  survey  makes  it  303  feet,  whereas  the 
above  plan  of  the  original  survey  states  it 
to  be  only  800  feet.  These  discrepancies 
can  be  of  no  benefit  to  the  plaintiff,  nor 
any  harm  totliedefendant,ln  their  contro- 
versy as  it  appears  now,  for  it  is  not  pre- 
tended that  Mrs.  Andreu  claims  further 
east  than  180  feet  from  the  fence,  or  east 
line  of  Orange  street ;  or,  in  other  words, 
that  she  denies  Miss  Watkins'  right  to  the 
east  20  feet  of  the  150  feet  of  land  con  veyed  to 
her  by  the  original  deed  from  Miss  Abbott. 
Assuming  that  the  east  line  of  Orange 
and  the  west  line  of  Water  street  were,  as 
actually  laid  out  on  the  ground  by  the 
surveyor,  more  than  300  feet  apart,  the 
mistake  as  to  their  distance  from  each 
other  would  not  aBect  their  actual  loca- 
tion as  boundaries.  TurabnII  v.  Schhroed- 
er,  29  Minn.  49, 11  N.  W.  Kep.  147.  Tie  de- 
scription of  the  street  in  the  deed  from  Miss 
Abbott  to  Mrs.  Andreu  would  nevertheless 
mean  its  east  line  as  it  was  actually  run 
out.  Whether  or  not,  in  the  absence  of 
any  other  proof  than  that  as  to  finding 
the  oW  stake  on  Water  street,  the  eastern 
line  of  Orange  street  woaldnotbeaRsomed 
to  be  800  feet  west  of  that  stake,  is  imma- 
terial to  this  case. 

The  contention  of  Miss  Watkins  that  the 
fence,  which  was  5  feet  west  of  the  true 
line,  or  only  145  feet  east  of  Orange  street. 
Is  the  eastern  boundary  of  the  land  con- 
veyed, is  not  supported  by  the  deed.  It  is 
not  mentioned  in  tlie  deed  as  the  eastern 
boundary.  If  it  had  been  made  the  east- 
em  buundary  by  proper  words,  then  of 
course  the  5  feet  eaitt  of  it  would  not  have 
passed  by  the  deed ;  but  as  it  was  not,  the 
fact  that  either  or  both  of  the  parties  to 
the  deed  may  have  understood  it  to  be 
will  not  Include  it  in  the  grant.  A  deed 
which  falls  to  describe  any  part  of  the  land 
intended  to  be  conveyed  does  not  convey 
the  part  omitted  from  the  description. 

"The  parol  evidence  as  to  where  the  fence 
stood  was  inadmissible  to  prove  that  any 
other  than  the  east  true  line  of  the  lot  con- 
veyed to  Mrs.  Andreu  was  the  east  line  to 
the  piececonveyed  by  her  and  her  husband 
to  Miss  Watkins;  and  no  other  land 
passed  by  the  latter  deed  than  a  piece 
having  the  same  eastern  boundary,  and 
extending  west  20  feet,  and  otherwise  an- 
swering thecallsof  the  deed,  and  hence  the 
land  sued  for  is  not  included  Id  that  deed, 
and  cannot  be  recovered  under  it.  Cornell 
V.  Jacksun,  9  Mete.  150;  Northrop  v.  Sum- 
ney,  27  Barb.  196;  Tymason  v.  Bates,  14 
Wend.  671 ;  Crosby  v.  Parker,  4  Mass.  110; 
Armstrong  v.  Du  Bois,90  N.  Y.  95;  Cornell 
V.  Todd,  2  Denlo,  130;  Clark  v.  Baird,  9  N. 
Y.  183, 199  et  seq. ;  Drew  v.  Swift,  46  N.  Y. 
204;  Linscott  v.  Fernald,  5  Qreenl.  496; 
Bell  V.Morse,  6  N.  H.  205;  Van  Wyck  v. 
Wright,  18  Wend.  157;  Clark  v.  Wethey,  19 
Wend.  820;  Sedg.  &  W.  Tr.  Title  Land,  § 
798a. 

There-is  in  the  authorities  presented  in 
behalf  of  the  appellee  nothing  in  convict 
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with  the  views  given,  or  anthorlttes  we 
have  cited.  The  caaea  relied  apon  to  sua- 
taln  the  Introdncttun  ol  parol  evidence  to 
■huw  that  the  fence  was  the  dividing  line 
referred  to  by  the  deed  are  such  aa  present 
a  latent  amblgalty  in  the  deacriptlon,  as 
in  Abbott  V.  Abbott,  supra,  and  Hedge  v. 
Sims,  29  Ind.  674,  or  where  atakea  or  other 
monuments  were  held  to  control dlatances, 
aa  in  TarnbuU  v.  Schroeder,  supra;  or 
where,  as  in  Reamer  r.  Neamlth,  supra. 
Waterman  v.  Johnaon,  13  Pick.  261,  and 
Claremont  v.  Carlton,  2  N.  H.  869,  parol 
testimony  was  admitted  to  explain  par- 
ticular expresalona  which  did  not  of  them- 
selves convey  a  definite  meanlut:. 

Where  one  deed  refem  to  another,  or  to 
a  map  or  plan  of  a  aurvey,  for  a  descrip- 
tion, the  deed,  map,  or  plan  referred  to 
becomes  aa  mnch  a  part  of  the  instrument 
making  the  reference  as  if  actually  copied 
into  it.  Chaffin  v.  Chaffln,  4  Gray,  280: 
Allen  V.  Batea,  6  Pick,  460 ;  Foaa  v.  Crisp, 
20  Pick.  121;  Vam-e  v.  Fore,  24  Cal.  436;  3 
Washb.  Real  Prop.  (4th  Ed.)  427,  428,  430; 
Ooold,  Waters,  §  194. 

As  the  plaintiff  has  not  been  In  posses- 
irion  of  the  land  sued  for  for  the  period 
and  under  the  circumstances  necessary  to 
create  in  her  a  statutory  title  by  adverse 
posseaslon,  nor  in  fact  in  posaeesion  of  it 
at  any  time  in  so  far  as  this  record  dis- 
closes, and  aa  such  land  la  not  covered  by 
her  deed  from  Mrs.  Andreu,  and  parol  tes- 
timony is  not  admissible  for  the  purpose 
for  which  it  is  attempted  to  be  used,  a 
new  trial  should  be  granted. 

It  is  unnecessary  to  discuss  the  several 
assignments  of  error  further  than  they  are 
Involved  in  what  has  been  said  above. 
The  Judgment  ia  reveraed,  and  the  case  re- 
manded for  a  new  trial. 


(ZeFla.  4U) 


Yates  ▼,  Statk. 


(SupreiM  Court  <ff  WoriAa.    July  88, 1890.) 

KuBDXX — ICAUoa  Ain>  Pbbkeditatios — Ducbs- 
nox  or  TuAi.  Jddob — C!oin>vcT  or  Jukobs. 

1.  In  a  trial  for  murder  in  the  first  degree, 
proof  of  malice  and  premeditation  need  not  be 
express  or  positive,  but  may  be  deduced  from  all 
the  facts,  attending  the  kilUne;  and  if  the  jury 
can  reasonably  and  satlsf aotorUy  infer  from  all 
the  evidence  the  premeditation  or  intention  to 
kill,  and  all  the  other  insredients  which  are 
neoessi^  to  oonstitate  mniaer  in  the  first  degree, 
it  ia  •nmoient. 

8.  Upcm  a  motion  for  newtrial,  on  thegroond 
that  one  of  the  Jnrom  was  sleeping  dnring  the 
4rial,  the  evidence  as  to  the  fact  being  conflicting, 
the  appellate  oourt  will  not  interfere  with  the  dis- 
cretion of  the  trial  court  in  overruling  the  mo- 
tion. 

8.  On  motion  for  new  Mai  two  witnesses 
irtated  that  one  of  theinron  had  stated  before  the 
ferial  that  if  he  oonld  get  on  the  \axj  he  would 
break  the  aocased's  neck,  bnt  the  evidence  helng 
oonflicting,  and  the  witnesses  who  testified  as  to 
the  alleged  statement  of  the  Juicr  being  related 
to  the  accused  by  marriage,  and  one  of  them  be- 
ing an  enemy  to  the  Juror,  the  trial  Judge  did  not 
transcend  hisdiscreticni  in  overruling  the  motion. 

(SyUobus  by  the  Court.) 

Error  to  circuit  court,  Osceola  county ; 
John  D.  Brooms,  Judg;e. 
MenboD  A  Bogen,  for  plaintUI  in  error. 


William  B.  Lmbot,  Atty.  Oen.,  for  tlw 

State. 

Mitchell,  J.  At  the  fall  term,  1889,  at 
Oaceola  circuit  court,  the  plain  tiff  in  error. 
James  Yates,  Jr.,  was  tried,  convicted, 
and  sentenced  to  death  for  the  murder  of 
one  M.  H.  Mitchell,  and  the  'case  comes 
here  upon  writ  of  error. 

Tliere  is  but  one  error  assigned :  "  That 
the  court  erred  in  denying  the  motion  of 
the  defendant  for  a,  -new  trial  on  the 
grounds  aet  forth  in  said  motion." 

The  grgonds  of  the  motion  for  new  trial 
are:        • 

"  (1)  Because  the  Jury  toond  eontraty  to 
law,  and  against  the  law. 

"  (2)  Because  the  Jury  found  contrary  to 
the  evidence,  and  against  the  evidence, 
and  againat  the  weight  of  evidence. 

"(3)  Berauae  the  jury  found  against  tlie 
law  and  the  evidence. 

"  (4)  Because  the  Jury  found  upon  the 
statement  of  state  attorney,  J.  D.  Beggs, 
as  to  what  the  testimony  was,  and  not 
from  their  own  recollection  as  to  what 
the  witneasea  awore,  to-wit :  While  W.  Lb 
Palmer,  £aq.,  aaalatant  atate  attorney, 
was  addressing  the  Jury,  one  of  the  Jurors, 
to-wit,  Newton  Lackey,  asked  him  what 
the  teatimony  waa  as  to  wliether  or  not 
Yatea  wrote  a  letter  at  the  atore,  and  the 
aald  W.  L.  Palmer  gave  fala understanding, 
to-wit,  that  there  was  no  evidence  as  to 
his  having  written. 

"  (5)  Becauae  while  J.D.  Beggs,  Esq.,  state 
attorney,  was  addressing  the  Jury  that 
two  of  the  Jurors  asked  him  what  the  evi- 
dence was  aa  to  certain  pointa  of  the  case, 
and  that  the  said  district  attorney.  J.  D. 
Beggs,  proceeded  to  tell  them  what  It  was, 
to  which  conduct  defendant'scounsel  then 
and  there  excepted. 

"  (6)  Because  while  Jack  Woods  was  tes- 
tifying In  the  case  one  of  thejurors,  to-wit, 
B.  F.  Cobb,  was  sleeping,  and  could  there- 
fore not  have  heard  the  testimony,  as  will 
appear  by  the  affidavits  of  G.  A.  Worley 
and  Burrill  Yates  hereunto  attached. 

"  (7)  Because  he  was  not  tried  by  a  fair 
and  impartial  Jury  of  his  peers,  for  that 
one  G.  W.  Tlndall,  one  of  the  Jurors,  on 
Monday,  the  14th  day  of  October,  1889,  and 
after  he  had  t>e«n  summoned  as  a  Juror, 
said  to  David  Allman  that  he  was  sum- 
moned aa  a  Juror  in  the  Yates  Case,  and 
that  if  he  could  get  on  the  case  he  would 
break  his  neck.  And  that  on  the  same 
day,  and  at  a  dlBerent  time  and  place,  be, 
the  said  G.  W.  Tindall,  told  S.  E.  Lightsey 
that  he  was  summoned  here  in  the  Yates 
Case,  and  that  if  he  could  get  on  it  he 
would  break  his  neck,  aa  will  appear  by 
affidavits  hereunto  attached." 

The  first  ground  of  the  motion  was  not 
well  taken.  The  verdict  of  the  Jury  was  in 
due  form,  and  conformed  to  law  in  every 
respect. 

There  was  no  exception  to  the  charge  of 
the  court,  and  the  charge  is  not  com- 
plained of  here. 

Second  ground.  The  following  is  sub- 
stantially the  evidence  In  the  case  as 
shown  by  the  record : 

J.  L.  Hinea  testified  tor  the  state:  *I 
know  James  Yates,  Jr.,  and  knew  M.  H. 
MitcbeU.    Was  at  MitcheU's  store  at  Tin>> 
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key  Hammock,  September  20tb,  In  the  af- 
ternoon. John  Johnson,  Dan  Snndera, 
James  Johnson,  James  Yates,  and  myself 
were  present.  Yates  is  present  in  court, 
and  witness  points  him  out.  I  was  at  the 
store  that  night;  store  in  Osceola  coun- 
ty, Fla.  That  afternoon  we  all  went 
down  to  meet  the  boat.  Yates  and  oth- 
ers went  on  the  boat.  Mitchell,  myself, 
and  one  of  the  Gilbert  boys  were  in  the 
house  when  the  boys  came  in  from  the 
boat.  When  they  came  in  Mitchell  began 
cursing  Lewis  Johns,  and  Yates  got  up  on 
a  corn-sack,  and  the  rest  stood  around. 
This  was  about  3  or  4  o'clock.  We  re- 
mained it  the  store  until  the  rest  got 
ready  t^  leare,  about  a  half  hour  by  sun. 
I  didn't  leave  then.  Yates  came  back 
after  I  went,  to  get  supper  with  me. 
While  I  was  eating  supper  he  said  be  had 
got  to  go  back  and  do  some  writing.  I 
told  him  he  could  do  it  there,  and  that  I 
had  to  go  back  and  put  the  liaby  to  bed, 
and  he  said  be  would  go  down  there  with 
me.  We  went  back  to  the  store  about 
dusk.  We  went  in  and  I  lit  a  lamp.  As 
I  struck  tbo  light  to  light  the  lamp,  Mitch- 
ell, who  was  lying  on  the  bed,  got  up. 
When  he  got  up  he  asked  what  time  it 
was,  and  then  asked  us  to  come  in  and 
take  a  drink,  and  we  went  in  and  Mitchell 
and  Yates  took  a  drink.  Then  we  went 
back  in  the  dining-room,  sat  down,  and 
commenced  talking.  Mitchell,  his  little 
child,  Yates,  and  myself,  all  that  were 
present  at  the  time,  were  talkng  about 
things  generally.  About  that  time  Allen 
and  Woods  came  up.  They  went  to  cook 
their  supper  on  Mitchell's  stove.  About 
this  time  Yates  and  I  started  to  go  home, 
and  Yates  asked  me  to  come  back,  and 
said  wu  ought  to  go  back  and  help  Mitch- 
ell take  care  of  his  things,  that  he  was  too 
drunk,  and  they  might  take  all  he  had.  I 
told  him  I  didn't  think  they  could  take 
his  things,  that  I  thought  he  was  able  to 
take  care  of  himself.  We  went  back,  and 
Mitchell  got  to  talking  about  his  baby, 
how  he  intended  to  raise  her,  etc.  Yates 
said  there  was  such  a  book,  and  asked 
Mitchell  If  he  had  read  it,  and  he  said  'No.' 
Yates  got  a  dictionary,  and  looked  up  a 
word,  and  they  decided  that  it  was  all 
right.  Mitchell  claimed  that  they  did  not 
find  the  word,  and  they  went  back  in  the 
dining-room.  I  then  said  to  Yates,  'I  am 
getting  sleepy,  and  think  I  will  go  home 
and  go  to  bed;*  and  we  started  again, 
and  got  out  of  the  door  when  Yates  asked 
roe  again  if  I  thought  we  had  better  leave, 
and  I  said  I  thought  he  (Mitchell)  could 
take  care  of  himself;  and  about  that  time 
Mitchell  came  to  the  door,  called  me,  and 
told  me  to  come  back,  and  I  told  him  I 
thought  I  had  better  go  to  bed,  but  he 
continued  to  call  me,  and  Yates  then  said : 
'You  have  no  use  forme.'  Mitchell  then 
told  blra  be  'didn't.'  Yates  told  him  then 
he  had  a  due-bill  against  him  for  $2,  and 
Mitchell  said  he  could  settle  it,  and  Yates 
turned  round  to  hand  it  to  him, and  Mitchell 
turned  and  went  back,  and  called  me  to  see 
that  it  was  done  right.  I  then  went  back, 
and  Mitchell  got  his  books  and  laid  them 
on  the  counter,  and  turned  to  where  hehad 
Yates  charged  with  an  account,  and  asked 
me  to  mn  it  up  for  him,  which  I  did,  and 
T.7so.no.80— 56 


saw  due  Yates  a  dollar  on  the  boobs,  and 
Yates  told  him  that  it  was  satisfactory, 
and  asked  Mitchell  if  that  was  satisfac- 
tory to  him.  Mitchell  hunted  awhile  but 
didn't  give  an  answer,  but,  as  Yates  told 
him  before  that  he  owed  a  dollar,  he 
claimed  that  be  didn't  owe  him  but  60  or 
(i5  cents.  Mitchell  said:  'If  Hiues  says  I 
owe  him  a  dollar  it  is  satisfactory.'  I 
told  him  I  didn't  know  what  he  owed 
Yates,  but  the  book  showed  be  owed  him 
a  dollar.  The  account  was  settled  satis- 
factorily, and  they  went  back  in  the  din- 
ing-room. It  was  then  supper  time. 
Newton  Allen  got  supper  ready,  and  they 
were  eating.  I  and  Mitchell  were  talking 
■about  his  baby,  what  he  Intended  to  do 
with  her,  etc.  He  said  he  would  send  her 
to  a  convent,  and  I  told  him  I  thought  it 
was  the  best  place  to  send  her  to,  and  he 
said  he  thought  a  good  deal  of  me,  and 
Yates  spoke  then,  and  said:  'You  intend 
to  raise  the  girl  up  for  him.'  Mitchell  said, 
'We  are  not  talking  about  that,'  and  I 
spoke  and  said  we  didn't  mean  anything 
of  that  kind,  and  Yates  said  he  didn't 
mean  any  harm,  and  that  he  would  not 
have  said  it  if  it  meant  any  harm,  and 
made  an  apology  for  it.  Then  he  began 
talking  to  Mitchell' about  it  being  a  won- 
der that  people  didn't  steal  everything  he 
had  while  he  was  drunk.  Mitchell  told 
him  that  they  would  not  steal  it  all  un- 
less they  brought  wagons.  Yates  said 
they  could  bring  wagons.  Mitchell  said  if 
they  did  he  could  start  again,  and  that 
they  had  taken  his  things  once.  Yates 
told  him  that  if  it  were  not  for  his  friends 
the  people  would  steal  what  he  had,  and 
Mitchell  told  him  again  that  he  could 
start  again.  Yates  said  he  didn't  see  how 
he  could,  as  bis  friends  had  to  come  there 
and  take  caie  of  his  things.  Mitchell  re- 
plied that  he  had  dogs,  and  Yates  asked 
him  if  he  thought  more  of  his  dogs  than 
of  his  friends.  Mitchell  said  he  did.  Yates 
told  him  be  didn't  like  for  him  to  pass  any 
of  bis  insinuations,  and  asked  him  if  be 
thought  that  his  dogs  were  better  than  he 
was.  Mitchell,  replying,  said  he  did.  Then 
Yates  slapped  him.  Mitchell  picked  up  a 
bntcher-knife  off  the  table,  and  started  to- 
wards Yates,  and  Yates  drew  his  pistol. 
Yates  said  something  when  he  drew  the 
pistol  that  I  did  not  understand,  and,  when 
Mitchell  started  towards  Yates,  he( Yates) 
backed  in  front  of  the  door  in  there,  and 
I  said  to  Mitchell  as  he  started  to  pass  him, 
'If  you  are  going  to  cut  up  that  way  I  will 
leave,'  and  I  started  out,  and  went  out. 
I  said  nothing  to  Yates  when  be  slapped 
Mitchell.  When  Mitchell  picked  up  the 
knife  I  said  to  them  they  could  not  du 
that.  Just  as  Yates  slapped  Mitchell  I 
said  to  him  that  I  would  not  pay  any  at- 
tention to  Mitchell,  and  not  start  any 
fuss,  that  he  had  better  go,  and  I  went  on 
out.  After  I  went  out  I  heard  Mitchell 
say  to  him  'to  meet  him  half-way.'  On  my 
way  up  to  Bass'  I  heard  the  report  of  a 
pistol.  It  was  not  long  after  I  left  the 
store  before  I  heard  the  report  of  a  pistol. 
I  had  got  off,  I  suppose,  about  60  or  75 
yards.  I  went  on  to  where  I  was  stop- 
ping. Went  back  to  the  store  next  morn- 
ing. Saw  Yates  that  night  after  I  left  the 
store.    He  came  to  where  I  was  stopping 
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about  a  half  hour  afterwardB.  I  was 
sleeping  in  Bass*  store,  and  Yates  came 
there.  He  called  me,  and  I  went  out  to 
him.  When  I  went  out  he  asked  me  where 
his  horse  was.  1  told  him  be  was  in  the 
pasture,  and  I  asked  Yates  what  he  had 
done.  He  said  he  had  shot  bis  pistol  oO, 
and  after  Woods  came  up  Yates  came  to 
me,  and  I  told  him  that  Woods  said  that 
Mitchell  was  shot,  and  I  asked  him  If  he 
did  it.  He  told  me  that  when  Mitchell 
had  his  pistol  drawn  on  him  be  knocked 
his  hand  back,  and  bis  pistol  fired.  Heard 
only  one  shot.  Went  back  to  the  store  next 
morning.  Did  not  go  back  that  nieht.  I 
went  to  the  store  early  next  morning,  by 
the  time  I  could  see.  Yates,  Allen,  and 
Padgett  were  with  me.  Went  in  the  store. 
The  lamp  was  still  burning  that  we  left 
there  that  night,  and  we  found  Mitchell 
there  dead.  Ue  was  lying  stretched  out 
by  the  tin  of  oil,  his  head  against  the 
door,  his  hands  in  this  position,  [indicat- 
ing,] and  the  pistol  in  his  right  band,  with 
the  forefinger  on  the  trigger.  Think  his 
elbows  were  resting  on  the  floor  I  went 
for  Williams,  a  justice  of  the  peace.  Saw 
the  body  examined.  Saw  a  wound  on  it, 
on  the  left  breast,  below  the  nipple.  The 
body  was  lying  by  tbe  oil,  between  the 
front  door  and  tbe  center  of  tbe  store. 
When  Ileftthe  store  that  night  Yates  was 
standing  up,  and  Mitchell  had  started  to- 
wards the  door  of  tbe  store,  and  I  went 
out.  From  w  here  we  found  the  body  to 
where  I  last  saw  Yates  in  the  house  was 
iust  In  the  next  room,  about  K  or  6  feet. 
1  think  It  was  about  8  feet  from  the  door 
where  he  was  standing.  He  was  stand- 
ing in  the  dining-room,  and  Mitchell's 
body  was  in  tbe  other  room  of  tbe  store. 
I  am  familiar  with  the  premises  there. 
When  Mitchell  started  at  Yates  with  the 
knife,  Yates  stepped  back.  After  pass- 
ing Yates,  Mitchell  went  Into  the  store. 
I  left  Yates  in  one  room,  and  Mitchell  was 
found  in  tbe  store,  in  the  next  room.  The 
partition  was  about  2  or  8  feet  wide,  and 
his  feet  were  about  K  ff«t,  I  guess,  may  be 
more,  from  where  I  left  Yates,  to  where  I 
found  Mitchell  tbe  next  morning.  It  was 
an  open  door  there.  Don't  know  whether 
Yates  could  bare  shot  Mitchell  from  where 
I  lastsaw  him  to  wherelfoand  Mitchell  the 
next  morning  or  not  without  passing 
through  tbe  partition  door.  They  were  op- 
posite the  door  when  I  left.  When  1  left  I 
went  out  of  tbe  dining-room  door.  When 
going  out  I  passed  by  Yates.  Yates  was  as 
near  the  door  that  I  went  out  of  as  I  was, 
and  be  was  standing  up.  It  was  Mitchell's 
house.  He  was  lying  there.  Yates  slept 
with  me  the  night  of  tbe  killing.  He  went 
off.  Said  he  was  going  to  Fine  Castle,  and 
then  coming  here,  [Kissimmee.]  " 

Oncross-examination  the  witness  testi- 
fied that " there  was  a  conversation  be- 
tween Yates  and  Mitchell.  While  they 
were  talking  Yates  pulled  out  his  pistol, 
and  laid  it  on  tbe  counter,  and  Mitchell 
asked  him  what  he  was  going  to  do  with 
it.  Yates  offered  to  swap  pistols  with 
Mitchell,  bat  Mitchell  said  he  wanted  to 
sell  his,  and  Yates  said  he  would  like  to  sell 
bis.  Mitchell  was  pretty  drank  when  he 
came  oft  the  boat,  and  went  to  sleep 
about  8  or  4  o'clock.   Ue  was  cursing  and 


'rearing,'  and  got  after  Lewis  Johns  with 
hlB  pistol  until  we  got  him  to  stop.  Yates 
was  speaking  kindly  to  Mitchell  when 
talking  to  him  about  there  being  danger 
of  his  losing  his  property.  Don  t  know 
exactly  how  far  I  bad  got  from  the  store 
before  I  beard  the  shot.  It  might  have 
been  more  or  less  than  fifty  yards.  I  was 
traveling  in  an  ordinary  walk.  When 
Mitchell  was  going  to  the  store  I  thought 
he  was  stepping  pretty  peart.  He  seemed 
to  be  mad.  DonH  know  whether  he  was 
excited  or  not.  I  left  Woods  in  the  store 
at  the  time.  He  was  at  tbe  table.  There 
was  nothing  to  have  prevented  Yates 
shooting  Mitchell  as  he  walked  off." 
Thinks  Mitcb^'s  pistol  a  88,  a  self-cock- 
er. 

On  redirect  examination  the  witness  tes- 
tified: "Yates  could  have  gone  out  of  the 
bouse  before  I  heard  the  pistol  shot.  He 
could  have  gone  out  as  I  aid. " 

J.  Woods  testified  for  tbe  state  that  he 
knew  Yates  and  Mitchell.  Mitchell  lived 
at  Turkey  Hammock.  "I  was  at  Mitch- 
ell's on  the  aoth  of  September  last.  Was 
there  a  little  after  dark.  Yates  was  there. 
Saw  Yates,  Hines,  and  Mitchell  there,  also 
a  Uttle  girl."  Witness  also  related  tbe 
conversation  between  Mitchell  and  Hines 
about  Mitchell's  little  girl.  During  the 
conversation  Yntessald  to  Mitchell, "you 
don't  want  me  about  you,"  and  wit- 
ness thinks  Mitchell  said  he  didn't.  Wit- 
ness also  related  the  commencement  of 
the  difficulty,  but  does  not  say  that  he 
saw  Yates  slap  Mitchell.  Continuing,  wit- 
ness testified :  "  Mitchell  walked  on  in  the 
store.  He  walked  on  around  tbe  parti- 
tion, and  directly  came  back  to  the  door 
with  a  pistol  In  bis  hand.  I  got  up  from 
the  table,  and  walked  out  of  tbe  house. 
Hines  and  Allen  had  already  gone  out. 
When  Mitchell  started  towards  Yates, 
Yates  drew  his  pistol.  He  just  stepped 
back,  and  let  Mitchell  pass  on  by  going 
into  his  store.  That  was  when  he  came 
back  with  the  pistol  in  his  hand.  Don't 
remember  to  have  heard  Yates  say  any- 
thing to  Mitchell,  only  to  cut  if  he  wanted 
to.  Yates  then  bad  bis  pistol  in  his  hand. 
When  Mitchell  came  back  with  his  pistol 
in  his  hand  I  heard  him  tell  Yates  to  meet 
him  half-way;  that  he  was  going  to  do 
BO.  That  was  before  I  went  out  of  the 
house.  When  I  went  out  I  left  Yates 
standing  in  front  of  the  door  near  the 
comer,  about  a  foot  from  the  bed. — the 
door  leading  into  the  store.  1  had  Just 
got  out  of  the  door  when  J  heard  the  pis- 
tol fired, — don't  think  more  than  ten  feet 
from  the  door.  I  beard  a  noise  like  some- 
thing fall,  as  the  pistol  fired.  In  a  very 
short  time  after  tbe  pistol  fired  Yates 
walked  out  of  the  house.  He  went  off, 
in  tbe  direction  of  Bass'  store.  He  said 
nothing  to  me.  At  the  time  the  little  girl 
was  sitting  in  a  ebalrat  tbe  table. scream- 
ing, and  I  went  in,  and  brought  her  out 
of  the  house.  Shortly  afterwards  I  car- 
ried the  child  to  Bass.'  I  saw  Yates  when 
I  went  to  Bass'.  He  asked  if  I  had  seen 
anything  of  Mitchell,  and  I  told  him  I  had 
not.  When  I  saw  Yates  at  Bass'  he  said 
that  Mitchell  had  bis  pistol  presented  la 
bis  face  and  was  going  to  shoot  him,  and 
that  he  caught  his  arm  and  shoved  it  oIL 
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and  the  pistol  fired  off.  Don't  remember 
whether  he  said  it  was  Mitchell's  or  his 
own  pistol  that  was  fired.  Tates  said 
nothing  to  me  about  the  shooting  of 
Mitchell  thenext  inoming.  I  thinic  be  said 
something  to  me  abont  friendship.  I  told 
him  U  he  did  it,  for  I  asked  him  if  he  did 
It,  bnt  he  never  told  me  whether  he  did  it 
or  not.  I  said  to  him  then,  'Jim,  yoa 
Icnow  what  yon  have  done,'  and  he  said 
It  looked  like  he  had  to  do  it,  or  be  killed 
himself,  that  Mitchell  had  his  pistol  pre- 
MDted  In  his  face  ready  to  snoot;  and 
be  then  asked  me  If  I  saw  blm  do  it,  and  1 
told  Mm  I  didn't."  This  conversation 
was  after  Mitchell  waa  fonnd  dead.  Wit- 
ness then  testified  as  to  the  position  of 
Mitchell's  body,  just  abont  as  Ulnes  did. 

On  cross-examination  the  witness  testi- 
fied that  Yates'  manner  towards  Mitchell 
when  advising  him  about  leaving  his  store 
open  seemed  to  be  kind.  '  When  I  left  the 
store  Mitchell  was  advancing  towards 
Tates.  AX  this  time  Yates  had  moved  up 
a  little  towards  the  door  where  Mitchell 
was.  In  going  out  Yates  would  have  to 
pass  in  front  of  the  door,  in  going  out  of 
the  door  I  went  out  of.  That  was  the 
only  door  without  going  through  the 
store.  The  next  morning  Yates  said  he 
waa  going  to  Pine  Castle,  and  then  would 
come  back,  and  grive  up." 

On  redirectexamlnatlon  the  witness  tes- 
tified: "I  don't  know  how  long  Mitchell 
was  out  of  my  sight  when  he  went  out  of 
the  kitchen,  or  bedroom,  to  the  store. 
Not  very  long.  I  don't  know  whether  be 
was  gone  long  enough  for  Yates  to  have 
gone  out.  It  looks  to  me  like,  U  he  had 
time,  he  could  have  gone  out." 

On  recroBs-examination  the  witness  tes- 
tified: "I  don't  know  how  long  after  he 
went  In  the  store  door  before  he  came 
back.  Don't  know  where  Mitchell  kept 
his  pistol.  He  would  have  had  time  to 
walk  ten  steps  and  back.  He  went  and 
came  back  as  quick  as  he  could,  it  looked 
to  me.  He  returned,  saying  to  Yates: 
*  Meet  me  half-way.  I  am  ready  for  yon.' " 

Newton  Allen  testified  for  the  state:  "I 
knew  Mitchell;"  and  points  out  Yates. 
"  Knew  of  the  difficulty  In  which  Mitchell 
was  killed.  Saw  Hinea,  Mitchell,  and  a 
baby  in  the  store.  I  cooked  supper  on 
Mitchell's  stove  inside  the  door  in  Mitch- 
ell's  bedroom."  Witness  testified  as  to 
the  transactions  and  conversations  which 
preceded  the  difficulty,  substantially  aa 
Hines  did,  and  then  said,  "Yates  asked 
Mitchell,  and  said, '  If  you  had  no  friends 
yon  would  lose  all  you  had.'  and,  when 
he  repeated  the  words  again,  Yates  got 
np  and  started  towards  him,  and  Mitchell 
told  him  he  had  dogs  he  thought  more  of 
than  his  friends,  and  Yatea  slapped  his 
laws.  In  that  time  he  turns  back  and 
gets  bia  butcher-knife,  and  started  towards 
Yates,  and  Yates  backed  back  to  the  cor- 
ner, and  let  him  pass  by.  If  Yates  had 
anything  in  his  hand,  I  did  not  see  it. 
When  Mitchell  went  out  I  left.  I  was  the 
first  to  get  out.  Tates  walked  out  di- 
rectly after  the  pistol  fired,  and  I  heard 
a  Inmbering  in  the  house.  Yates  walked 
about  ten  feet  from  me,  and  I  heard  him 
cock  his  pistol. " 

Woods,  bdng  recalled  by  the  atate,  tes- 


tified :  "When  I  left  MftcheH's  store  that 
night  I  didn't  see  any  one  in  there  but 
Yates  and  the  little  girl.  These  were  the 
only  persons  I  saw  in  there  Just  as  I 
stepped  out,  and  I  had  only  got  about 
ten  feet  from  the  door  when  the  shot  waa 
fired.  I  saw  a  little  place  of  blood  on 
Mitchell's  body  that  looked  like  some> 
thing  went  into  his  breast.  It  looked 
like  it  might  have  been  a  bullet  wound. 
Did  not  examine  it  closely." 

O.  W.  Rowland  testified  for  the  state: 
"I  know  the  defendant.  Remember  when 
Mitchell  was  said  to  have  been  killed.  I 
saw  Yates  afterwards  at  my  house.  Yates 
came  to  my  house  abont  the  last  of  Sep- 
tember, and  was  talking  to  my  wife,  his 
aunt,  and  I  heard  him  say:  'Aunt  Sarah, 
I  have  bad  news  to  tell  you.'  I  inquired 
what  it  was,  and  he  said  he  had  killed  a 
man  down  the  river,  that  it  was  Mitchell 
he  had  killed,  and  that  he  had  to  kill  him 
in  self-defense." 

On  cross-examination  the  witness  testi- 
fied: "Yatea  did  not  tell  me  the  circum- 
stances, only  he  said  Mitchell  was  right  In 
the  net  of  shooting  him,  and  that  be  had 
to  kill  blm  In  self-defense.  He  spoke  of  sur- 
rendering hlmHelf  as  soon  as  be  attended 
to  some  business. " 

Lewis  Johns  testified  for  the  state:  "I 
was  on  the  jury  that  held  the  Inquest  on 
Mitchell's  body.  I  was  present  when  the 
pistol  was  taken  from  Mitchell's  hand, 
and  it  was  loaded,  every  barrel.  Saw  the 
wound  on  the  body.  It  looked  like  a  ball 
went  into  his  body.  I  never  examined  a 
wound  before,  a  shot-hole,  that  way.  It 
was  a  small  hole  right  in  there,  [indicat 
ing  the  place.]  There  was  a  sign  of  pow- 
der on  theshirt.  There  was  no  physician 
present." 

On  cross-examination  the  witness  testi- 
fied :  "None  of  us  inserted  anything  in  the 
wound  to  see  how  deep  it  was.  The 
wound  did  not  go  through  the  body,  bnt 
Into  it.    It  bled  bnt  little. " 

John  M.  Lee  testified  tor  the  state  that, 
according  to  the  oRfclal  maps,  Mitchell's 
store  is  In  this  (Osceola)  county. 

The  following  is  Yatea'  statement  to  the 
jury:  "1  waa  a  friend  to  the  old  man, 
and  he  insulted  me  several  times,  and  I 
taken  It.  He  started  towards  me  with  hia 
knife,  and  I  gave  back,  and  he  threw 
down  his  knife,  and  went  In  and  got  hia 
pistol,  and  I  started  out  of  the  door.  He  ■ 
came  to  the  door  with  the  pistol  in  hia 
hand,  and  threw  it  up,  and  stuck  it  in  my 
face,  and  I  hated  to  do  what  I  did,  but  I 
had  to  do  It  to  save  myself.  Well,  I  waa 
a  friend  to  him,  and  hated  to  do  it.  That 
la  all  1  have  to  aay. " 

It  la  not  claimed  by  counsel  for  the  ac- 
cused that  hedid  notcommencetheunfort- 
nnate  difficulty  which  culminated  in  the 
death  of  Mitchell,  but  it  is  insisted  that, 
notwithstandlngYatea  waathe  aggressor, 
the  deceased  used  more  force  than  was  nec- 
essary to  repel  the  assault  made  upon  him 
by  Yates.  In  other  words,  that,  when 
Yates  slapped  Mitchell,  he  (Mitchell)  armed 
himself  with  a.  pistol,  renewed  the  diffi- 
culty, assaulted  Yates  with  the  pistol, 
and  put  him  in  imminent  danger  of  losing 
his  life,  or  imminent  danger  of  great  bodU 
ly  harm,  at  the  handa  of  Mitchell;  and  If 
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the  position  thua  contended  for  was  borne 
out  by  the  evidence,  and  the  accused  had 
discontinued  the  difficulty  already  com- 
menced, and  honestly  shown  an  intention 
to  avoid  further  trouble  with  the  de- 
ceased, and  at  this  time  Mitchell  had  as- 
saulted him  under  such  circumstances  as 
to  induce  the  accused  to  honestly  believe 
that  he  was  in  imminent  danger  of  losing 
bis  life,  or  was  in  imminent  danger  of 
great  bodily  harm,  the  homicide,  at  most, 
would  have  been  manslaughter;  but,  un- 
fortunately for  the  accused,  the  evidence 
does  not  snstain  the  assumption  that  the 
accused  had  at  the  time  abandoned  the 
difficulty.  On  the  contrary,  the  accused 
evinced  a  willingness  to  renew  the  conflict 
at  any  time.  After  Mitchell  was  slapped 
by  the  accused,  and  upon  his  taking  up  the 
knife  and  starting  towards  Yates,  Yates 
drew  bis  pistol,  and  said  to  him,  "Cat  if 
yon  want  to, "  thus  showing  a  readiness 
and  willingness  to  renew  the  difficulty. 
When  Mitchell  threw  down  the  knife,  and 
went  from  the  dining-room  into  the  store, 
the  witnesses,  except  Woods,  left  the  din- 
ing-room, but  what  did  the  accused  do? 
Did  he,  after  provoking  the  difficulty  with 
Mitchell,  a  dmnken  man,  show  a  disposi- 
tion to  avoid  further  trouble  by  leaving 
Mttehell's  house  (with  perfect  safety)  as 
others  had  done?  No,  but  he  remained ; 
and  after  the  last  witness  had  left  the  din- 
ing-room he  shot  Mitchell  down  In  the 
presence  of  his  little  child,  and  the  evidence 
shows  that  at  the  time  he  fired  the  fatal 
shot  he  was  so  close  to  Mitchell  that  his 
clothes  were  powder  burned.  As  to  the 
position  of  the  parties  at  the  time  the  shot 
was  fired  there  is  no  evidence,  save  the 
statement  of  the  accused.  He  says  that 
on  returning  from  the  store  Mitchell  had 
a  pistol  in  his  band,  (this  is  corroborated 
by  Woods'  evldence.l  which  he  thrust  In 
the  face  of  the  accused,  and  that  the  ac- 
cused then  shot  in  seif-d^ense.  The  evi- 
dence does  not,  we  think,  show  a  case  of 
sdf-defense.  The  necessity  that  will  justi- 
ty  the  slaying  of  another  In  self-defense  is 
such  that  the  party  should  not  have 
wrongfully  occasioned  the  necessity ;  for  a 
man  should  not  in  any  case  Justify  the 
killing  of  another  by  a  pretense  of  necessi- 
ty unless  he  was  without  fault  in  bringing 
that  necessity  upon  himself.  Valden  r. 
€om.,12arat.  717;  Haynes  v.  State,  17  Ga. 
465;  1  Blsh.  Crim.  Law,  S  844;  State  v. 
Neeley,  20  Iowa,  108;  Adams  r.  People,  47 
ni.  876;  State  v.  Starr,  88  Mo.  270. 

The  only  evidence  in  the  case  that  tends 
to  show  that  Mitchell,  on  bis  return  to  the 
dining-room  from  the  store  with  the  pistol 
In  his  hand,  made  an  effort  to  assault  the 
accused,  Is  the  defendant's  own  statement. 
This  statement  the  Jury  evidently  did  not 
believe,  and,  under  all  the  circumstances, 
we  are  not  prepared  to  say  they  were  not 
warranted  in  not  believing  it. 

There  is  a  very  significant  fact  shown  in 
the  evidence  of  Woods,  who  certainly  was 
not  a  willing  witness  for  the  state.  He 
says  that  on  the  morning  after  Mitchell 
was  killed  he  had  a  conversation  with 
Yates,  and  that  in  the  conversation  Yates 
asked  him  If  be  would  be  bis  friend,  and 
then  asked  the  witness  If  he  had  seen 
blm  shoot  Mitchell.    This  was  after  Yates 


had  made  dIBerent  and  conflicting  state- 
ments as  to  the  shooting,  and  then  to 
ask  the  witness  If  he  saw  it  casts  great 
suspicion  upon  the  statement  of  the  ac- 
cused as  to  how  the  shooting  occurred. 

Under  our  statute,  to  establish  murder 
In  the  first  degree  it  devolves  upon  the 
state  to  prove  all  the  elements  required  to 
constitute  murder  in  this  degree.  This 
proof,  however,  need  not  be  express  or 
positive.  It  may  be  adduced  from  all  the 
facts  attending  the  killing,  and  if  the  jury 
can  reasonably  and  satisfactorily  infer 
from  all  the  evidence  the  existence  of  the 
intention  to  kill,  that  the  killing  was  un- 
lawful, malicious,  and  from  a  premedi- 
tated design  to  effect  the  death  of  the  per- 
son killed,  it  will  be  sufficient.  State  ▼. 
Underwood,  67  Mo.  49.  The  Jury  in  this 
case,  under  the  evidence  and  the  lawgivoi 
them  by  the  eoort,  convicted  the  prisoner 
of  murder  In  the  first  degree. 

And  after  giving  to  the  whole  evidence 
that  careful  consideration  demanded  by  tbe 
gravity  of  the  issue  Involved, and  after  ex- 
amining and  scmtlnislng  every  fact  and 
eircnmstance  disclosed  by  the  evidence, 
onr  opinion  Is  that  the  finding  of  the  Jury 
Is  sustained  by  tbe  evidence,  and,  conse- 
quently, that  tbe  court  below  committed 
no  error  in  overruling  the  motion  to  set 
aside  the  verdict  of  the  Jary  as  bdnc 
against  the  evidence. 

The  fourth  and  fifth  grounds  of  the  mo- 
tion may  be  considered  together.  During 
the  trial,  two  of  the  Jurors  asked  the  stats 
attorney  in  the  presence  of  the  court  what 
was  the  evidence  upon  certain  points,  and 
the.  state  attorney  requested  the  stenog- 
rapher to  turn  to  the  evidence  and  see 
what  tbe  evideace  was,  but  to  this  the  de- 
fendant objected,  and  the  conrt  sustained 
the  objection.  There  can  certainly  be 
nothing  in  these  grounds  of  the  motion. 

The  sixth  ground  of  the  motion  was  not 
well  taken.  After  the  trial  closed  the  de- 
fense Introduced  certain  affidavits  for  the 
purpose  of  showing  that  Cobb,  one  of  the 
Jurors, was  sleeping  while  one  Jack  Wood* 
was  testifying  in  the  case.  The  state  filed 
counter-affidavits,  and  among  others  that 
of  the  Juror,  In  which  he  stated  that  be 
was  not  sleeping  as  charged,  and  that  ha 
heard  the  whole  of  the  evidence.  The  wit- 
nesses for  the  defendant  stated  upon  belief 
that  the  Juror  was  sleeping,  which  is  fully 
met  and  overthrown  by  the  Juror's  state- 
ment that  be  was  not  at  any  time  sleep- 
ing. But  if  the  Juror  was  sleeping,  and 
that  fact  was  at  the  time  known  to  the 
accused  or  his  counsel,  it  should  have  been 
brought  to  the  attention  of  ttaecourt,  but. 
falling  to  do  so,  the  objection,  if  It  could 
be  called  one,  was  waived.  Baxter  v. 
People,  8  Oilman,  .368;  Cogswell  v.  States 
49  Oa.  104. 

Seventh  ground  of  the  motion.  Upon 
tbe  motion  for  new  trial  the  defmse  Intro* 
duced  the  affidavits  of  C.  B.  lilghtsey  and 
David  Allman  for  tbe  purpose  of  showing 
that  the  accused  was  not  tried  by  a  fair 
and  Impartial  jury,  in  that  the  Juror  Tin- 
dall  had  stated  to  each  of  tbeaffiantsthat 
if  he  could  get  on  the  ]ui7  he  would  break 
Yates'  neck.  Counter-affidavit  of  TIndall 
was  filed  by  the  state,  in  which  he  states 
most  positively  that  he  had  made  no  soch 
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■tatement  eltber  to  Llghtsey  or  oilman, 
llie  accased  states  that  he  did  not  know 
of  the  atatements  alleged  to  have  been 
made  by  Tindall  antil  after  the  trial  of 
the  cause,  and,  if  it  was  clear  that  Tindall 
made  the  remarks  imputed  to  him,  it 
would  be  sronnd  tor  setting  aside  the  ver- 
dict. 

When  affidavits  are  taken  as  in  this  case, 
and  the  evidence  is  conflicting,  the  verdict 
will  not  be  set  e«lde  unless  manifest  in* 
Jury  has  been  done  the  accased,  which  is 
not  shown  in  the  ease  at  bar.  Bomaine 
V.  State,  7  Ind.  63;  Com. v.  Knapp,  10  Pick. 
477.  Such  questions  as  this  must  neces- 
sarily be  left  largely  to  the  discretion  of 
the  trial  judge,  who  may  know  the  wit- 
nesses and  be  able  to  Judge  of  their  cred- 
ibility. As  to  the  discretion  of  the  trial 
court  in  such  cases,  see  People  t.  Taing, 
B8  Cal.  602;  People  v.  Vasqnei,  49  Cal.  660; 
People  V.  Cotta,  Id.  166. 

The  evidence  in  the  case  at  bar  shows 
that  both  Lightsey  and  Allman  were  dis- 
tantly related  by  marriage  to  the  accused ; 
that  Allman  was  a  personal  enemy  to  the 
Juror;  and  it  also  shows  that  Llghtsey 
was  present  when  the  trial  was  in  prog- 
ress; and  it  is  remarkably  strange  that, 
U  it  were  true  that  they  had  heard  the 
Juror  Tindall  make  the  remarks  which  the 
witness  swore  he  did  make,  neither  of 
tiiemsaid  anything  about  ituntil  the  trial 
was  over.  That  the  trial  Judge  believed 
the  statement  of  Tindall,  and  did  not  be- 
lieve those  of  Llghtsey  and  Allman,  can- 
not lie  doubted,  and,  under  the  circum- 
stances as  shown  by  the  evidence,  we  will 
not  say  that  the  Judge's  conclusion  in  the 
matter  was  not  correct.  In  the  case  of 
Irvin  V.  State,  19  Fla.  872,  motion  was 
made  for  new  trial,  and  the  affidavits  of 
three  witnesses  were  Introduced  to  show 
that  one  of  the  Jurors  had  stated  before 
going  onthejury  that  If  he  was  on  the  jury 
be  would  hang  the  accused.  Counter-affi- 
davit of  the  Juror  was  filed  in  which  be 
denied  the  statement  imputed  to  him,  and 
the  court  held  that, "  aside  from  these  con- 
siderations, Coburn,  [the  Juror,]  by  his 
affidavit,  sets  the  question  at  rest.  He 
has  no  recollection  of  having  used  the  ex- 

firessions  as  charged  intheseveral  affidav- 
ts  presented  by  the  defendant  on  the  mo- 
tion. He  says  he  had  not  informed  him- 
self of  thecircumstances  of  the  killing,  and 
that  when  he  was  sworn  as  a  Juror  be  had 
no  existing  or  formed  opinion  as  to  the 
Ksllt  or  Innocence  of  the  accused,  and  was 
absolutely  without  any  previously  formed 
opinion.  •  •  •"  This  may  be  said  with 
reference  to  the  Juror  Tindall.  He  had 
shown  himself  fully  competent  as  a  Juror, 
and,  under  the  decision  in  Irvin's  Case,  the 
eonrt  below  committed  no  error  in  refus- 
ing to  grant  a  new  trial  upon  the  ground 
of  the  alleged  ioeompetency  of  Tindall. 
To  allow  parties  after  the  close  of  an  im- 
portant case  to  come  in  and  file  ex  parte 
affidavits,  and  thus  set  at  naught  the  find- 
ing of  a  Jury,  would  be  equivalent  to  do- 
ing away  with  Jury  trials.  In  this  case  the 
trial  Judge  fully  examined  Into  all  the  facts 
connected  with  the  alleged  incompetency 
of  Tindall,  and  after  doing  so,  in  the  exer- 
cise of  a  sound  discretion,  refused  to  set 
aside  the  verdict. 


Upon  a  carefnl  consideration  of  tha 
whole  case  we  see  no  cause  for  reversal, 
and  therefore  the  Judgment  of  the  court 
below  is  affirmed. 


(2t  Fla.  ISS) 

Crrr  or  jACKSONnL,L,B  et  al.  r.  lacDwrrn. 
(auipnme  Court  of  Florida.    Ang.  14,  1880.) 

MUNIOIPiJ.  COBPOBI.TIONB— CHiLBTIB— OBDISASOU 

— Habkxts  —  Pouos  Powait  — Taxation  —  Li- 
osNsa. 

1.  A  market  within  the  meaains  of  tliat  pro- 
vision of  the  Jacksonville  municipality  act,  (chap- 
ter 8775,  St.  1887,)  authorizing  tbe  mayor  and  city 
oonnoil  to  establish  and  regulate  markets,  is  • 
place  to  which  the  publio  may  resort  for  selling 
and  Iraying  certain  articles;  and  where  the  ar- 
ticles are  exposed  for  sale  in  stalls  or  space  pro- 
vided for  SDch  purpose,  and  for  the  use  of  which 
•talis or sptuse toll  maybe  charged;  and  forwhoss 
government  reasonable  regnuktlons,  having  in 
view  the  preservation  of  peace  and  good  orae> 
and  the  health  of  the  commonly,  may  be  pre 
scribed. 

2.  In  the  United  States,  the  authority  to  «• 
tabllsh  and  regulate  markets  falls  within  the  po- 
lice power  of  the  states,  and  the  right  to  ezeroiss 
■noh  anthority  may  be  conferred  by  a  state  npon 
muniolpal  oorporatlons;  and  it  is  competent  for 
these  corparanons,  if  the  authority  delegated  is 
sufficient,  to  prohibit  the  sale  of  such  articles  as 
are  within  the  exercise  of  the  police  power, 
and  asnally  sold  at  markets  elaewher*  than  at  a 
doly-eatablished  market 

8.  The  question  whether  or  not  a  grant  to  a 
municipal  corporation  of  power  to  establish  and 
regulate  markets  implies  author!^  to  prohibit 
the  sale  of  articles  falling  within  the  power,  and 
vendible  at  a  market  elsewhere  than  at  a  dnly- 
establlshed  market,  not  dedded,  but  referred  to, 
and  authorities  cited. 

4.  A  grant  toamnnioipaluurpuratlonof  power 
to  regulate  by  ordinance  the  vending  of  meat^ 
ponllzy,  fish,  fhilts,  and  vegetables,  gives  author 
1^  to  prescribe  by  ordinance  the  times  and  placet 
of  their  sale,  and  to  prohibit  tlM  sale  of  them 
elsewhere.  The  restrictlmis  as  to  snch  times  and 
places  most  however  be  reasonable,  with  reference 
to  the  weltare  of  the  community,  and  not  be  Ix 
general  restraintof  trade.  Underthis  grant  sales 
may  be  restricted,  under  the  same  limitations,  to 
markets  duly  established  under  a  grant  of  powei 
to  establish  and  regulate  markets. 

6.  The  authority  of  a  municipal  government 
to  establish  and  regulate  markets  implies  power 
to  purchase  or  provide  a  site,  erect  necessai^ 
buildings  and  stalls,  and  when  they  are  providea, 
either  by  a  lease,  purchase,  or  other  lawful  mode, 
to  adopt  reasonable  regolationa  for  the  govern- 
meat  of  the  market,  and  the  bnslnsss  transacted 
there. 

6.  Where  a  moniolpal  corporation  construcU 
or  rents  a  tmilding,  its  principal  object  being  to 
provide  a  market-house,  an  appropriation  of  • 
portion  «t  the  bailding  for  another  purpose,  $» 
the  holding  of  mmiioipaj  courts,  does  not  render 
the  erection  or  renting  of  the  bailding  illegal. 

7.  If  reasonable  faoilitles  for  sellug  at  mar- 
kets are  given,  regulations,  restriotingto  market* 
the  salecrf  articles  falling  within  the  police  power, 
or  the  sale  of  which  the  health  or  welfare  of  th« 
community  requires  to  be  regulated,  do  not  coa- 
stituto  a  prohibition  or  iUegal  restraint  of  tradi  • 
or  a  monopoly. 

8.  The  courto  ore  the  final  Judges  as  to  what 
are  proper  subjects  of  the  police  power,  and  the 
law-malfing  power  cannot  arbiti«rily  make  that 
a  subject  of  its  exercise  which,  from  its  nature^ 
is  not  one. 

9.  Where  the  language  of  a  statute  authoris- 
ing an  exercise  of  the  police  power  is  so  broad  as 
to  include  things  which  are  not  as  well  as  thos« 
which  are  subjects  of  the  power,  the  exercise  ol 
the  power  will  be  oonflned  to  thhigs  which  arm 
legally  the  subjects  of  that  power. 

iO.  Where  the  statute  establishing  a  """Vit- 
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pal  eoremment  provides  lltat  Its  iMrt'latlTe  power 
sball  be  ezercised  by  a  city  ooTmcfl,  and  tfiat  no 
bill  shall  become  a  law  until  it  shall  be  signed 
by  the  mayor,  onleas  he  shall  fkil  to  return  it 
with  his  ob]eotlons  to  the  oouicil  within  a  pre- 
scribed time,  or  nnless  it,  on  being  so  retomed, 
shall  be  passed  by  two-thirdi  of  the  whole  number 
Of  the  council,  and  also  provides  that  the  mayor 
and  council  shall  liave  power  to  establish  and  reg- 
ulate markets  by  ordinance,  and  to  regulate  the 
vending  of  meats  and  other  speclfled  uticles  in 
like  manner,  a  market  cannot  be  established,  nor 
can  it  or  the  vending  of  such  articles  be  regulated 
otherwise  than  by  municipal  law  enacted  in  the 
manner  above  Indicated;  and  an  ordinance  at- 
tempting to  authorize  the  city  oonnoll  or  a  board 
«t  health,  or  both,  to  exercise  either  of  the  above 
powers  Independently,  and  in  disregard  of  the 
above  provision  for  the  co-ordinate  action  of  the 
mayor,  conveys  no  anthority  in  the  premises.  The 
autncMrity  cannot  be  delegated. 

11.  The  word  "privileges, "  as  used  in  the  act 
establishing  the  municipality  of  Jacksonville, 
where  power  is  given  to  levy  and  collect  taxes 
for  the  purpose  of  revenue  upon  "all  property  and 
nrivilegias  taxable  bylaw  for  state  purpc8es,"and 
to  license,  tax,  and  regulate  auctioneers,  retailers 
ti  liquors,  and  other  named  avocations,  "and  all 
other  privileges  taxable  by  the  state, "  does  not 
mean  such  tilings  as  are  technically  privileges, 
and  can  never  be  enjoyed  or  exercised  except  un- 
der authority  of  law,  but  means  other  occupations 
of  the  same  kind  as  those  designated.  A  market 
being  a  franchise  or  technical  privilege  is  not 
taxable  by  ttie  dtgr  of  JacksonTiUe  for  revenue 
purposes. 

12.  The  municipality  of  Jacksonville  is  not 

gven  the  power  which  the  state  has  of  selecting 
e  subjects  of  occupational  taxes  for  raising  rev- 
enue, but  is  limited  to  the  occupations  named  in 
its  charter  act,  or  the  revenue  laws  of  the  state. 
18.  The  first  section  of  article  13,  c.  8776,  of 
the  Statutes,  as  amended  bv  the  eleventh  section 
of  the  act  of  May  81,  1889,  does  not  in  iu  provis- 
ion, "privileges  may  be  licensed  and  taxed  by 
oltgr  ordinances, "  designate  subjects  of  taxation. 
The  purpose  of  the  section  is  to  regulate  the  man- 
ner of  assessing  and  levying  taxes  on  real  and 
personal  property,  and  taxing  avocations  else- 
where subjected  to  mnnicipal  taxation. 

14.  Wherever  the  power  to  authorise  or  license 
•  person  to  establish  a  market  exists  in  a  munici- 
pu  corporation,  a  fee  for  the  permit  or  license 
may  be  charged  bv  the  municipality  as  a  police 
regulation  although  the  power  to  exact  a  tax  for 
revenue  mav  not  exist.  A  suffloient  fee  may  be 
charged  under  the  police  power  to  oover,  not  only 
the  necessary  expense  of  issuing  the  lioense,  but 
also  that  of  the  additional  labmr  of  offlcers,  and 
other  expenses  imposed  upon  the  public  by  the 
bnsiness,  but  no  more. 

15.  A  license  toapersonto  sell  meats  orother 
things  named  in  the  grant  to  the  municipality  of 
JacksonviUe  of  power  to  regulate  the  vending  of 
meats,  etc.,  is  not  the  grant  of  a  right  to  main- 
tain a  market  within  the  meaning  of  the  legis- 
lative grant  of  authority  to  establish  and  regulate 
markets. 

16.  The  grant  of  authority  to  regulate  the  sale 
of  meats,  etc.,  by  ordinance,  is  one  of  police 
power,  under  it  the  hours,  the  places,  and  rule* 
for  conducting  the  business  may  be  prescribed, 
and  the  establishment  of  fixed  places  of  sale  may 
be  prohibited  in  localities  from  which  their  ex- 
slnslon  is  dictated  by  sanitwy  considerations, 
and.  as  In  the  ease  of  markets  aflordlng  reasonable 
faoilities  for  all  who  may  desire  to  engage  in 
vending  such  articles,  the  sales  may  be  confined 
to  particular  places;  yet  all  this  must  be  done  by 
Impartial  and  general  regulations  affording  the 
same  ri^ts  to  all  alike  upon  the  same  conditions. 

IT.  The  grant  of  authority  to  regulate  the 
vending  of  meats,  etc,  does  not  give  power  to 
tax  for  purposes  of  revenue  the  oocnpatlon  of 
vending  any  of  the  named  articles,  but  ft,  in  con- 
nection with  the  grant  of  power  to  regulate  in- 
■peotion,  justifies  the  Imposition  of  su<»  fees  and 
el«rg«a  as  will  oov«r  the  •xpenaaof  betb  inspect- 


ing the  articles  oflered  for  sale  and  of  the  police 
supervision  of  tiie  business  necessary  to  prevent 
its  becoming  harmful  to  the  community. 

18.  The  power  to  establish  markets  cannot  b* 
used  to  creata  a  monopoly  of  the  right  to  sell. 

19.  The  police  power  oamiot  be  parted  wi& 
or  impaired  by  contract. 

SO.  The  power  of  a  mtmidpal  government  to 
establish  markets  implies  the  authority  to  change 
their  location  as  the  convenience  of  the  commn- 
nity  maydietataL 

81.  wherean  ordinanee amending  asection  a< 
a  former  ordinanoe  provides  that  such  sectioa 
"shall  read  as  follows,  "statlngthe  provisions,  tba 
section  as  amended  Deoomea  for  all  future  pur- 
poses the  entire  section,  and  anything  which  waa 
in  the  original  section,  but  is  omitted  from  it  aa 
amended,  is  repealed. 

2S.  where  an  ordinanoe  Is  passed  eatablish- 
ing  a  publlo  market,  and  providing  that  no  per- 
son shall  sell  or  offer  for  sale  at  any  other  place 
within  the  city  limits  nnless  he  shall  be  expreaa- 
ly  authorized  so  to  do  by  the  ci^  council,  and 
anotherordinance,  providing  for  the  establishment 
of  so-oalled  "private  markets"  at  which  the  same 
articles  may  be  sold,  is  passed  on  the  same  day, 
but  approved  by  the  mayor  on  a  day  subsequent 
to  his  approval  of  the  other  one,  thetwoordinancea 
are  to  M  considered  as  one  ordinanoe  for  the  par- 
pose  of  ascertaining  the  intention  of  the  munici- 
pal law-makers. 

28.  Where  parts  of  am  ordinance,  or  of  two 
ordinances  which  are  in  pari  materia,  are  so 
connected  together  or  dependent  upon  each  other 
that  it  cannot  be  presumed  the  municipal  law- 
making power  would  haveordained  the  one  with- 
out the  other,  and  one  or  some  more  of  the  parts 
are  void  becanse  in  conflict  with  provisions  of  the 
charter  act,  all  the  parts  so  oonnected  or  depend- 
ent will  be  held  Invalid;  e.  g.,  where  a  public 
market  ordinanoe  provided  that  no  person  should 
sell  certain  articles  elsewhere  than  at  the  public 
market,  "unless  such  person  should  be  allowed 
to  do  so  by  the  city  council, "  meaning  by  these 

2 noted  words  nnless  he  should  be  auttiorlzed  to 
0  so  under  the  provisions  of  a  private  market 
ordinance,  which  latter  ordinanoe  was  void  on 
account  of  its  conflict  with  the  charter  act,  the 
prohibitory  clause  of  tiie  public  market  ordinance 
UUm  with  the  private  market  ordinance. 
(Syllabus  ty  the  Court.) 

Appeal  from  circuit  coart,  Duval  coun- 
ty; JAMBB  M.  Baker,  Judge. 

J.  M.  Bam  and  Fletcher  A  Warts,  for 
appellants.  Cooper  Jt  Cooper,  tor  app^- 
lee. 

Rankt,  C.  J.  The  act  ol  May  81, 1887,  c. 
8775,  establlRhinKtbe  mnnlclpallty  of  Jack- 
sonville, provides,  in  section  4  u(  article  8, 
that  the  mayor  and  city  council  "shall 
have  power  by  ordinance  •  •  •  to 
make  reg^ulations  to  secure  the  general 
health  of  the  Inhabitants,  and  to  prevent 
and  remove  nuisances;  *  *  *  to  pro- 
vide torand  regulate  the  Inspection  of  beef, 
pork,  flour,  meal,  and  other  prnvluions, 
oils,  whisky,  and  other  spirits  in  barrels, 
hogsheads,  and  other  vesBels ;  to  regulate 
the  Inspection  of  milk,  butter,  lard,  and 
other  provisions ;  to  regulate  the  vending 
of  meat,  poultry,  fish,  fruits,  and  vegeta- 
bles; to  restrain  and  punish  the  fore- 
stalling and  regratlng  of  provisions,  and 
to  establish  and  regulate  markets;  •  •  • 
and  to  pass  all  ordinances  necessary  for 
the  health,  convenience,  and  safety  of  the 
citizens ;  and  to  carry  out  the  full  intent 
and  meaning  of  this  act ;  and  to  accom. 
pllsh  the  object  of  this  incorporation. " 

The  substance  of  the  market  ordinances 
of  Jacksonville,  as  they  stood  on  Sepi«m> 
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ber  10, 1889,  the  time  the  bill  In  this  case 
was  filed.  Is,  omitting  the  penal  provisions 
as  to  a  violation  of  the  same,  as  follows: 
The  public  market  ordinance  makes  ev- 
ery day  except  Sunday  a  public  market 
day,  and  constitutes  the  market  buildings 
on  water  lot  24,  at  the  foot  of  Market 
street,  and  "not  elsewhere,"  the  public 
market;  and  ordains  that  stalls,  tables, 
or  space  In  this  market  shall  be  rented  to 
butchers  or  others  desiring  to  hire  the 
same  by  the  month,  or  such  longer  period 
OB  may  be  desirable,  upon  such  terms,  and 
for  such  sura,  as  the  board  of  public  works 
shall  determine.  It  also  provides  that  no 
person  shall  sell  any  fresh  beef,  fresh  pork, 
or  mutton,  or  establish  or  maintain  any 
market,  stall,  or  shop  for  the  keeping  or 
sale  of  fresh  beef,  pork,  or  mutton,  at  any 
place  within  the  corporate  limits  except 
at  the  public  market,  unless  such  person 
or  persons  shall  beezpressly  authorized  to 
do  so  by  the  city  council :  provided,  how- 
ever, that  producers  bringlDg  vegetables, 
poultry,  eggs,  or  other  country  produce 
tt>  the  city  for  sale  shall  be  permitted  to' 
sell  the  same  free  of  tax  anywhere  within 
the  city. 

The  private  market  ordinance  provides 
that  private  markets  may  be  established, 
regulated,  and  abolished  at  the  discretion 
of  the  city  council,  but  no  private  market 
for  the  sale  of  fresh  meats  or  flsh  shall  be 
maintained  within  the  city  except  with 
the  permission  of  the  city  council  granted 
by  resolution,  and  not  more  than  one  stall 
shall  be  permitted  or  licensed  within  the 
same  building.  Private  markets  must  be 
constructed  and  maintained  in  accordance 
with  specifications,  rules,  and  regulations 
approved  by  the  city  board  of  health  gov- 
erning the  same,  and  prescribing  the  size 
and  character  of  stalls,  and  no  permit  for 
the  establishment  or  maintenance  of  any 
private  market  shall  be  gran  ted  except  up- 
on a  petition  indorsed  by  the  city  board 
of  health.  No  person  can  maintain  or  do 
business  In  a  private  market  except  upon 
paying  to  the  city  treasurer  for  a  license 
the  sum  of  five  dollars  per  month  for  each 
and  every  stall  used,  and  no  person  shall 
do  the  busiuess  contemplated  by  this  or- 
dinance except  upon  stalls  licensed,  as 
heretofore  provided. 

A  "market,"  says  Blackstone,  is  a  fran- 
chise or  liberty  derived  from  the  crown  by 
grant,  or  by  prescription,  which  supposes 
a  grant,  (2  Comm.  87;)  the  establishment 
of  public  marts  nr  places  of  buying  and 
selling,  such  as  markets  and  fairs,  with 
the  tolls  thereunto  belonging,  being  in 
England,  within  the  king's  prerogative  as 
to  domestic  commerce,  (1  Comm.  274,) 
such  prerogative  consisting  In  the  discre- 
tionary power  of  acting  for  the  public 
good  where  the  positive  laws  are  silent; 
and,  if  it  be  abused  by  him  to  the  public 
detriment,  such  prerogative  is  exerted  in 
an  unconstitutional  manner,  (Id.  252.)  In 
Jacob's  Law  Dictionary,  as  well  as  that 
of  Tomlln,  a  "market"  is  defined  to  be  the 
liberty,  by  grant  or  prescription,  whereby 
a  town  is  enabled  to  set  up  and  open 
shops,  etc.,  at  a  certain  place  therein,  tor 
buying  and  selling,  and  better  provision  of 
such  victuals  as  the  subject  wanteth;  It 
being  less  than  a  fair,  and  usually  kept 


once  or  twice  a  week.  Bouvier's  defini- 
tion Is:  "A  public  place  and  appointed 
time  for  buying  and  selling:  a  public  place 
appointed  by  public  authority  where  all 
sorts  of  things  necessary  for  the  subsist- 
ence or  fortheconvenienceof  life  are  sold. " 
In  Ketchum  v.  City  of  Buffalo,  21  Barb. 
29«,  it  is  said,  citing  Crabb's  Law  of  Real 
Property,  that  a  market  is  the  privilege 
within  a  town  to  have  a  market,  and  the 
franchise  may  be  granted  to  natural  per- 
sons, or  bodies  politic.  Thegrantee  of  the 
franchise  has  the  right  to  have  the  mar- 
ket, but  the  public  have  also  an  Interest  in 
themarket,andthegranteeof  the  franchise 
Is  bound  to  provide  suitable  accommoda- 
tions for  those  who  attend  the  market. 
Judge  Dillon,  in  his  work  on  Municipal  Cor- 
porations,(note4  to  section  880.)  quotes  the 
definition  given  by  Judge  Breeee,  which  is: 
"A  designated  place  in  a  town  or  city  to 
which  all  persons  can  repair  who  wish  to 
buy  or  sell  articles  there  exposed  for  sale." 
See.  also,  Cincinnati  v.  Buckingham,  10 
Ohio,  257;  McLin  v.  City  of  Newbem,  70  N. 
C.  12;ntyof  Burlington  v.  Dankwardt, 
78  Iowa,  170,  84  N.  W.  Rep.  801.  The  pub- 
lic character  of  markets  is  further  illus- 
trated by  Prince  v.  Lewis,  5  Barn.  &  C. 
363,  where  the  grantee  of  the  market,  for 
the  buying  and  selling  of  vegetables,  fruits, 
flowers,  roots,  and  herbs,  had  for  his  own 
profit  permitted  part  of  the  space  to  be 
used  for  other  purposes  than  those  speci- 
fied in  the  grant,  and  the  residue  of  the 
space  became  insufficient  for  public  accom- 
modation, and  there  was  not,  on  ordinary 
occasions,  space  within  the  market  for 
carts  and  wagons  resorting  thither  with 
vegetables,  etc. ;  and  it  was  held  that  the 
owner  of  the  market  could  not  maintain 
an  action  against  an  individual  for  selling 
vegetables  In  the  neighborhood  of  the 
market,  and  thereby  depriving  him  of  toll, 
even  at  a  time  when  there  was  room  In 
the  market,  without  showing  that  on  the 
day  when  the  sale  took  place  be  gave  no- 
tice to  the  seller  that  there  was  room 
within  the  market.  Again,  in  Mosley  v. 
Walker,  7  Bam.  &  C.  55,  it  is  said  by  Bay- 
let,  J. :  "  I  take  it  to  be  Implied  in  the 
terms  in  which  a  market  Is  granted  that 
the  grantee,  if  he  confine  it  to  particular 
parts  within  a  town,  shall  fix  it  at  such 
parts  as  will  from  time  to  timeyieldto  the 
public  reasonable  accommodations;  and 
that  if  the  space  once  allotted  ceases  to 
give  reasonable  accommodation,  he  Is 
bound.  If  he  has  land  of  his  own.  to  ap- 
propriate land  on  which  to  hold  it ;  or,  if 
not,  to  get  land  from  other  people,  in  or- 
der that  the  market,  which  was  originally 
granted  for  the  benefit  of  the  people,  as 
well' as  for  the  benefit  of  the  grantee,  may 
be  effectually  held,  and  that  the  public 
may  have  the  benefit  which  was  originally 
intended  they  should  derive  from  it. " 

In  the  case  of  Mayor  of  Penryn  v.  Best, 
3  Exch.  Div.  292,  decided  In  1878,  the  court 
said:  "The  mere  grant  of  a  market  does 
not  of  itself  confer  the  right  to  prevent 
persons  from  selling  on  market  days  in 
their  private  houses,  though  within  the 
town  or  manor  where  the  market  may 
be  held.  "  This  was  decided  in  the  case  of 
Mayor  of  Macclesfield  v.  Chapman,  12 
Mees.  &  W.  18.    It  la  pointed  out  in  the 
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Judgment  tbat  an  old  case  (tbe  Prior  of 
Dunstable's  Case,  ll.H.  6, 1. 19a,  and  cited 
in  City  ot  London's  Case,  8  Coke,  127a,) 
had  been  erroneouBly  supposed  to  decide  the 
contrary.  It  may  also  be  considered  as  de- 
cided by  the  case  of  Earl  of  Egremont  v. 
Saul,  6  Adol.  &  E.  924.  We  feel  bound  by 
these  authoritioa,  although  dicta,  may  do 
doubt  be  found  to  the  contrary.  See 
Mosley  v.  Cliadwicli,  in  note  to  Mosley  v. 
Walker,  7  Barn.  &  C.  47.  The  second  con- 
clusion liy  which  we  are  bound  is  that 
such  a  light  as  is  contended  for  may  be 
acquired  by  immemorial  enjoyment  or 
prescription.  Mosley  v.  Walker,  7  Barn. 
&  C.  47;  Mayor  of  Macclesfleld  v.  Pedley, 
4  Bam.  &  Adol.  307.  In  the  court  of  ap- 
peal this  view  of  the  law  was  afQrmed, 
though  the  Judgment  of  the  lower  court 
was  reversed  on  the  ground  that  the  right 
to  prevent  butchers  from  selling  at  their 
private  shops  on  market  days  within  the 
limits  of  the  franchise  was  shown  by  the 
evidence  to  exist  by  prescription.  8  Excn. 
Div.  292,  297,  et  seq. 

Incur  own  country  the  authority  to 
establish  and  regulate  markets  falls  with- 
in the  police  power  of  tbe  states,  and  the 
right  to  exercise  such  authority  may  be 
conferred  by  a  state  upon  municipal  cor- 
porations ;  and  it  is  competent  for  these 
corporations,  where  the  delegation  of 
power  is  sufficient,  to  prohibit  tbe  sale  of 
marketable  articles  outside  of  the  regular- 
ly established  markets.  Dill.  Mun.  Corp. 
§§  141.  380:  City  of  Bowling  Green  v.  Car- 
son. 10  Bush,  64;  First  Municipality  v. 
Cutting,  4  La.  Ann.  335;  Ex  parte  Byrd,  84 
Ala.  17,  4  South.  Rep.  397. 

The  question  whether  or  not  the  grant 
of  the  power  to  "establish  and  regulate 
markets"  implies,  when  standing  alone, 
authority  to  prohibit,  elsewhere  than 
at  duly-established  markets,  the  sale  of 
articles  falling  within  the  exercise  of  the 
police  power,  need  not  be  decided  in  this 
case,  although  it  would  seem  that  au- 
thorities of  great  respectability  sustain 
the  HtBrmance  of  it,  and  some  of  them 
holding  that  such  is  the  current  of  au- 
thority. Bush  V.  Seabury,  8  Johns.  327; 
Village  of  BuSalo  v.  Webster,  10  Wend. 
100 ;  Cronln  v.  People,  82  N.  Y .  818 ;  Ex  parte 
Canto,  21  Tex.  App.  61,  57  Amer.  Rep.  609; 
Ex  parte  Byrd,  84  Ala.  17, 4 South.  Bep.  397; 
Morano  v.  Mayor,  2  La.  217;  City  of 
Bowling  Green  v.  Carson,  10  Bush,  64; 
Winnbboro  v  Smart,  11  Rich.  Law,  551; 
Dill.  Mun.  Corp.  §  380;  Ash  v.  People,  11 
Mich.  847;  St.  Louis  v.  Weber,  44  Mo.  547. 
There  are,  however,  authorities  to  the 
contrary.  Bethune  v.  Hughes,  28  Ga.  560; 
Caldwell  v.  Alton,  83  111.  416.  See,  also. 
City  ot  Bloomington  v.  Wahl,  46  111.  489; 
City  ot  St.  Paul  v.  Laidler,  2  Minn.  190, 
(Oil.  159.)  In  addition  to  the  grant  of  au- 
thority to  "establish  and  regulate  mar- 
kets" the  legislature  has,  as  appears  in 
the  first  paragraph  ot  this  opinion,  ex- 
pressly authorized  the  mayor  and  council 
to  "regulate  the  vending  of  meat, poultry, 
fish,  fruit,  and  vegetables, "  and  under  this 
grant  we  are  satisfied  that  they  may  by 
ordinance  prescribe  the  times  and  places  for 
the  sale  of  the  articles  it  covers :  and  such 
restrictions  as  to  times  and  places  being 
reasonable  with  reference  to  tbe  welfare 


of  the  community,  and  not  being  in  g:ener- 
al  restraint  of  trade,  they  may  likewise 
prohibit  the  sale  of  such  articles  else- 
where. That  the  sale  of  them  may,  under 
this  grant,  be  restricted  to  markets  duly 
established  under  the  other,  where  the 
regulations  do  not  constitute  an  illegal 
restraint  or  a  prohibition  ot  the  trade, 
we  do  not  doubt.  Tied.  Lim.  §  104;  City 
of  St.  Paul  V.  Traeger,  25  Minn.  24»-255, 
and  authorities  cited  supra. 

Authority  to  establish  and  regulate 
markets  implies,  beyond  question,  the 
power  to  purchase  or  provide  the  site, 
and  erect  necessary  buildings  and  stalls, 
and,  when  provided  by  lease,  purchase,  or 
other  lawful  mode,  to  adopt  reasonable 
and  usual  rules  and  regulations  in  regard 
to  the  market  and  the  business  transacted 
there,  and  having  in  view  the  preserva- 
tion of  peace  and  good  order,  and  the 
health  ot  the  communit.v.  Dill.  Mun.  Corp. 
§  3S2;  Ketchum  v.  Buffalo,  14  N.  Y.  356; 
Smith  V.  Newbern,  70  N.  C.  14  ;  Gale  v. 
Kalamazoo,  23  Mich.  344;  Spaulding  v. 
Lowell,  23  Plck.71;  and  Caldwell  v.  Al- 
ton, supra.  If  the  real  and  principal  ob- 
ject is  the  building  of  a  market-house,  the 
appropriation  of  a  portion  ot  the  building 
to  other  purposes,  as  for  the  holding  of 
courts,  does  not  render  the  erection  of  tbe 
building  illegal.  Spaulding  v.  Lowell,  23 
Pick.  71.  And  the  same  rule  will  hold  good 
where,  as  in  the  case  before  us,  the  prem- 
ises are  leased.  Gale  v.  Kalamazoo,  23 
Mich.  344.  An  express  grant  of  police 
power  as  to  regulating  the  vending  of  meat, 
poultry,' fish,  fruits,  and  vegetabh^s,  as  has 
been  given  to  the  city  of  Jacksonville, 
supplements  the  other  with  a  restrictive 
authority  as  to  the  time  and  place  at 
which  any  article  within  its  meaning  and 
purpose  shall  be  sold.  There  is  nothing  In 
the  act  which  excludes  markets  as  the 
places  to  which  the  vending  shall  be  re- 
stricted. 

Where  reasonable  facilities  tor  sale  at 
markets  are  given,  such  a  regulation  Is 
not  a  prohibition  of  trade,  nor  the  crea- 
tion of  a  monopoly,  the  subject-matter  of 
the  regulation  being,  as  in  the  case  of 
fresh  meat  and  fresh  fish,  one  which  the 
health  or  welfare  ot  the  community  re- 
quires should  be  regulated.  It  is  argued 
by  counsel  tor  appellee  that  the  language 
of  the  act  Includes  the  power  to  regulate 
the  vending  of  all  kinds  ot  cured  meats  as 
well  as  of  fresh  meat,  and  if  the  power  is 
given  to  prohibit  tbe  latter  it  is  also  as  to 
the  former,  and  hence  it  was  not  intended 
to  give  this  powerasto  either.  We  donot 
ad  mit  that  there  is  "  prohibition  "  of  thesale 
of  fresh  meats  inthefact  that  an  ordinance 
restricts  their  sale  to  market-houses ;  still  it 
is  a  sufficient  answer  to  the  argument 
made  to  say  that  if  the  language  of  thes  tat- 
ute  is  broad  enough  to  cover  any  kind  of 
meat,  the  vending  ot  which  cannot  rea- 
sonably be  dangerous  to  the  health  or 
welfare  of  the  people,  such  language  will 
be  confined,  when  considered  as  author- 
izing the  exercise  ot  the  police  power,  to 
the  proper  subjects  ot  that  power.'  It  is 
well  settled  that  the  courts  are  the  final 
judges  as  to  what  are  proper  subjects  ot 
its  exercise,  and  the  legislature  cannot 
arbitrarily   make  that  a  subject    which 
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from  Ita  nature  is  not  so.  In  re  Jacobs, 
98N.T.98;  Mugler  v.  Kansas,  123  U.  S.  628, 
8  Sup.  Ct.  Rep.  273.  It  would  be  unrea- 
sonable to  bold  tbat  tbe  use  of  language 
so  broad,  when  considered  In  the  ab- 
stract, as  to  cover  things  not  the  subject 
of  the  police  power,  nhows  a  legislative 
Intent  not  to  authorize  the  exercise  of  the 
power  as  to  proper  subjects  of  it.  More- 
over, the  provisions  of  the  same  section  as 
to  preventing  nuisances,  and  regulating 
or  licensing  or  prohibiting  and  suppress- 
ing theatrical  and  other  exhibitions,  and 
prohibiting  and  suppressing  gambling- 
houses  and  other  things,  certainly  do  not 
limit  tbe  meaning  and  effect  of  a  grant  of 
the  power  to  regulate  the  vending  of 
meat,  or  to  establish  and  regulate 
markets. 

The  general  law  for  the  incorporation  of 
cities  and  towns,  as  amended  in  1877,  (sec- 
tion 22,  p.  250,  McClel.  Dig.,)  enacts  ex- 
pressly that  the  city  or  town  council  shall 
have  power  to  establish  market-houses, 
and  to  require  each  and  every  person  who 
may  have  for  sale  any  fresh  meats  or 
fresh  fish  to  bring  the  same  into  the  mar- 
ket, and  offer  tbe  same  for  sale  only  in  tbe 
market;  and,  in  view  of  the  absence  of 
such  an  express  provision  from  the  charter 
act  under  consideration,  it  la  contended 
tbat  a  legislative  intention  to  withhold 
from  the  municipality  of  Jacksonville  the 
authority  to  restrict  such  sales  to  market- 
places Is  manifested.  No  particular  for- 
mula of  words  or  expression  is  essential 
to  convey  a  power.  The  only  question  is, 
does  the  language  used  in  any  special  or 
general  act  clearly  confer  the  power?  As 
stated  above,  onr  opinion  is  that  both  up- 
on principle  and  authority  the  grant  is 
unquestionably  sufiScient  to  do  so  In  this 
case. 

It  is  necessary  to  a  Judgment  upon  the 
validity  of  theabove  ordinances  to  inquire 
how  the  power  to  establish  markets,  or 
to  regulate  the  same,  or  the  vending  of 
meats,  or  other  articles  mentioned,  can 
be  exercised.  The  statute  says  the  mayor 
and  city  council  shall  "  have  power  by  or- 
dinance" to  do  BO.  Section  4,  art.  3,  c. 
3775,  p.  164,  Acts  1887.  The  flrst  section 
of  tbe  same  article  enacted  that  "the  leg- 
islative power  of  said  incorporation  shall 
be  exercised  by  a  city  council,"  and  this 
provision  is  retained  in  the  section,  as 
amended  by  an  act  approved  May  16, 1889, 
(chapter  3952,  Acts  188».)  The  second  sec- 
tion of  the  article  of  the  act  of  1887  pro- 
vides that  no  bill  shall  become  a  law  "un- 
til it  shall  have  been  signed  by  the  mayor, 
except  that  it  may  be  passed  without  his 
signature  as  herein  provided.  No  ordi- 
nance, or  portion  of  an  ordinance,  vetoed 
by  tbe  mayor  shall  go  into  effect  unless 
the  same  be  passed  by  two-thirds  of  the 
whole  number  of  members  of  the  city  coun- 
cil. If  tbe  mayor  fail  to  return  any  or- 
dinance at  or  before  the  next  regular  meet- 
ing after  its  passage,  he  shall  be  deemed 
to  have  approved  the  same,  and  it  shall 
become  a  law  without  further  action." 
Page  164,  Acts  1887.  The  second  section 
of  tbe  same  article  of  this  act  (page  162) 
is  to  the  effect  that  the  mayor  shall  care- 
fully examine  all  bills  passed,  and  should 
any  not  meet  his  approbation  be  shall  re- 


turn the  same  to  the  next  regular  meeting 
of  the  council  with  his  objections  in  writ- 
lng,and  hemay  veto  objectionable  features, 
and  "approve"  the  residue  of  the  bill. 
From  these  provisions  it  is  plain  that  a 
market  cannot  be  established ;  nor  can 
regulations  thereof,  or  of  the  vending  of 
meats,  poultry,  fish,  fruits,  or  vegetables 
be  made  except  by  a  municipal  law  duly 
passed  by  the  council,  and  afterwards  sub- 
mitted to  tbe  mayor  and  sanctioned  by 
bis  approval,  attested  by  his  signature. 
Of  which  he  has  failed  to  return  to  the 
next  regular  meeting  of  the  council  after 
its  passage;  or  which,  having  been  re- 
turned to  tbe  council  with  his  objections, 
has  been  passed  ver  his  veto  by  two- 
thirds  of  the  whole  number  of  the  council. 

It  is  to  be  observed  tliat  by  the  public 
market  ordinance,  as  given  above,  no  per- 
son can  sell  any  fresh  beef,  fresh  pork  or 
mutton,  or  establish  any  market,  stall, 
or  shop,  for  keeping  or  selling  the  same  or 
either  of  them,  within  the  corporate  limits 
of  the  city,  except  at  tbe  public  market,  un- 
less such  person  shall  be  expressly  author- 
ized to  do  am  by  the  city  council.  This 
provision  appears  in  the  ordinance  as  it 
was  when  adopted  in  January,  1889,  and 
was  not  changed  by  the  amendment  made 
by  tbe  council,  and  approved  by  the  may- 
or July  30th  of  the  same  year.  Tbe  pri- 
vate market  ordinance  passed  by  tbe 
council  July  30th,  but  nut  approved  by  the 
mayor  till  August  5tb,  provided  in  its  first 
section  that  private  markets  might  be  es- 
tablished, regulated,  and  abolished  at  the 
discretion  of  the  city  council,  but  tbat  no 
private  market  for  the  sale  of  fresh  meats, 
fish,  or  vegetables  should  be  maintained 
except  by  and  wHb  tbe  permission  of  tbe 
mayor  and  city  council  granted  by  ordi- 
nance; but  an  ordinance  was  passed  and 
approved  tbe  80th  day  of  August  provid- 
ing tbat  this  section  should  read  -  as  fol- 
lows: "Private  markets  may  be  estab- 
lished, r^ulated,  and  abolished  at  the  dis- 
cretion of  the  city  council,  but  no  private 
market  for  tbe  sale  of  fresh  meats  or  flsli 
shall  be  maintained  within  tbe  limits  of 
tbe  city  of  Jacksouviile  except  with  the 
permission  of  the  city  council  granted  by 
resolution. "  The  provision  tbat  not  more 
than  one  stall  should  be  licensed  or  permit- 
ted in  tbe  same  building  was  added  by  the 
amendment  passed  September  6th,  and 
approved  tbe  next  day.  The  fifth  section 
of  the  private  market  ordinance,  approved 
August  5th,  repeals  an  ordinance  of  June 
6,  1888,  regulating  and  governing  private 
markets,  but  it  is  not  shown,  nor  is  it  ma- 
terial to  know,  what  its  provisions  were. 
We  may.however,  remark  that  it  does  ap- 
pear there  was  in  the  contract  made  be- 
tween appellee  and  the  city  in  1876,  as  to 
the  public  market  established  at  the  foot 
of  Ocean  street,  on  water  lot  No.  10,  and 
continued,  with  renewals  and  modifica- 
tions immaterial  to  mention,  down  to 
May  1, 1889,  an  express  stipulation  tbat 
all  other  markets  then  existing  in  tbe  city 
should  be  abolished,  and  that  be  the  sole 
and  exclusive  market, excepting  such  mar- 
kets as  might  be  legally  existing  under 
contract  with  tbe  city. 

We  do  not  think  it  can  be  doubted  tbat 
the  purpose  of  the  amendment  of  August 
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80th  was  to  make  the  right  to  keep  a  pri- 
vate market  for  the  Bale  of  fresh  meatB, 
etc\,  dependent  simply  upon  the  permiaslon 
of  the  council  expressed  by  reuolutlon, 
instead  of  the  permission  of  the  law-mak- 
ing power  duly  expressed  according  to  the 
lortn  prescribed  by  the  charter  act  for  mak- 
ing municipal  law;  and  considering  the 
ordinance  as  thus  amended,  and  also  as  it 
stood  after  the  subsequent  amendment 
approved  September  7th,  Its  meaning  was 
that  the  city  council  as  a  separate  body 
might  establish,  regulate,  and  abolish,  at 
its  discretion,  private  markets  without 
its  action  being  subjected  to  the  co-ordi- 
nate action  of  the  mayor,  or  having  gone 
through  the  course  required  by  the  statute 
to  make  it  municipal  law.  It  is  too  plain 
to  admit  of  discussion  that  this  cannot 
be  done.  In  re  Frazee,  63  Mich.  396,  30  N. 
W.  Rep.  72;  Dill.  Mun.  Corp.  §§  96,  357, 
716,  779 ;  Cooley,  Const.  Llni.  249.  Not  tliat 
leg^lslatlve  action  in  the  form  of  a  resolu- 
tion, and  which  has  been  passed  by  the 
council,  submitted  to  the  mayor,  and  re- 
ceived his  approval,  or  not  been  returned 
by  him,  or,  having  been  duly  returned  by 
him,  has  received  the  two-thirds  vote, 
may  not  be  an  ordinance,  (Dili.  Mun.  Corp. 
§§307,  769,  and  notes;  Robinson  v.  Mayor 
of  Franklin,  34  Amer.  Dec.  note,  p.  633 ;)  but 
for  the  reason  that  markets  cannot  be 
established,  nor  can  regulations  for  them, 
or  for  the  vending  of  meat  and  other  arti- 
cles specified  in  the  provision  of  the  stat- 
ute, be  made  by  the  council  as  an  Inde- 
pendent part  of  the  city  government,  or 
In  any  other  manner  than  by  proper  ordi- 
nance duly  enacted  as  the  statute  has  pro- 
vided. Horn  V.  People,  26  Mich.  221,  and 
Ruggles  V.  Collier,  43  Mo.  863.  and  other 
authorities  cited  with  it  infra. 

The  amendatory  section  of  August  SOth 
took  the  place  of  and  entirely  superseded 
the  first  section  as  it  was  in  the  original 
ordinance  of  August  bth;  and  the  conse- 
quence resulting  from  the  omission  of  the 
italicised  words,  and  the  Insertion  of  those 
proposing  to  delegate  to  the  council  the 
power  to  establish  and  regulate  markets. 
Is  that  there  was  from  the  approval  of  the 
amendment  no  valid  provision  for  the  es- 
tablishment or  regulation  of  private  mar- 
kets. Advisory  Opinion,  IS  Fla.  735;  Bas- 
nett  V  .  Jacksonville,  19  Fla.  664;  State  v. 
Commissioners,  23  Fla.  4S3,  3  South.  Rep. 
193;  Saunders  v.  Provisional  Municipality, 
24  Fla.  226,  4  South.  Rep.  801.  That  which 
was  in  the  old  sectiou,  but  was  left  out 
of  the  new,  ceased  to  exist  as  a  part  of 
the  municipal  law  because  it  was  actually 
and,  we  must  hold,  intentionally  omitted, 
and  the  invalidity  of  the  substituted  sub- 
ject-matter in  the  new  secticm  proposing 
to  give  to  the  council  a  power  which  it 
cannot  legally  exercise  does  not  change  the 
fact  that  the  Italicised  provisions  of  the 
original  section  are  no  longer  a  part  of 
the  municipal  law.  The  omitted  matter 
is  no  longer  in  existence  as  a  part  of  the 
section,  or  to  be  construed  by  the  courts. 

Another  part  of  this  private  market  or- 
dinance to  be  noticed  is  its  second  section, 
which  provides  "that  such  market  must 
be  constructed  and  maintained  in  accord- 
ance with  speciflcatlons,  rules,  and  regula- 
tions approved  by  the  city  board  of  health 


governing  the  same,  and  prescribing  the 
size  and  character  of  stalls ;  and  no  per- 
mit for  the  establishment  or  maintenance 
of  any  market  shall  be  granted  except  up- 
on a  petition  indorsed  by  the  city  board 
of  health. " 

It  appears  that  on  the  6th  d'ay  of  Au- 
gust, or  the  day  after  the  approval  of  the 
private  market  ordinance,  the  board  ol 
health  formulated  and  prescribed  rules 
for  the  government  of  private  markets. 
They  prescribe.  Inter  alta,  that  such  a 
market  shall  have  a  water-tight  floor  of 
yellow  pine-heart  plank,  or  Portland  ce- 
ment, or  of  both,  as  In  the  Judgment  of 
the  board  may  be  deemed  necessary,  at 
least  one  Inch  in  thickness,  on  a  solid 
foundation;  the  grade  of  the  floor;  con- 
nections with  the  sewers  and  with  the 
water-works;  that  the  construction  of  all 
markets  shall  be  subject  to  the  supervision 
and  approval  of  the  city  engineer  and 
health  officer,  and  the  market  to  the  daily 
inspection  of  an  officer  of  the  health  de- 
partment: the  size  of  the  stalls,  (not  less 
than  three  feet  wide,  and  six  feet  long,) 
and  that  they  shall  be  covered  with  a 
marble  slab,  white  oil-cloth,  or  other  "ac- 
ceptable" substance,  and  furnished  with 
"suitable"  meat  block,  and  with  galvan- 
ized iron  hooks;  the  hour  at  which  the 
markets  shall  be  closed,  and  the  removal 
of  meats  afterwards;  the  washing  of  the 
stalls,  floors,  etc.,  and  the  use  of  disinfect- 
ants that  maybe  prescribed  by  the  hoard; 
and  how  meat  shall  be  moved  from  one 
market  to  another,  or  transferred  through 
the  streets.  The  fifth  of  these  rules  is  that 
persons  owning  and  operating  private 
markets,  and  wishing  to  continue  the 
same,  and  those  desiring  to  establish  and 
maintain  them,  must  immediately  present 
to  the  health  officer,  or  to  the  chairman 
of  the  board  for  the  action  of  the  board,  a 
petition  to  the  city  council ;  that  it  shall 
state  the  location,  number  of  stalls,  foil 
speciflcatioDs  of  the  construction,  sice, 
and  other  details  of  the  proposed  market 
or  building,  together  with  an  assurance 
that  the  applicant  will,  in  case  bis  appli- 
cation is  approved  by  the  board,  and 
granted  by  the  city  council,  promptly 
comply  with  ordinances  of  the  city,  and 
the  rules  of  the  board,  adopted,  or  that 
may  be  adopted,  in  relation  to  the  pay- 
ment of  license,  and  the  fulfillment  of  san- 
itary requirements  and  refitrictlons  in  the 
construction  and  '  operation  of  private 
markets. 

These  rules  appear  from  an  indorsement 
of  the  recorder  to  have  been  submitted  to 
and  adopted  by  the  city  council  in  regular 
session  on  the  day  they  were  formulated 
by  the  board. 

They  are  Intended  to  control  the  estab- 
lishment of  and  to  regulate  markets.  The 
establishment  and  regulation  of  markets 
must  be  effected  by  ordinance  enacted  or 
ordained  in  the  manner  prescribed  by  the 
statute.  It  cannot  be  done  either  by  a 
board  of  health,  acting  in  the  language  of 
the  brief  of  appellants'  counsel,  "in  the  ca- 
pacity of  a  committee  from'  the  council, " 
nor  by  the  council  itself,  nor  by  both.  The 
board  of  health  in  prescribing  these  rulee 
has  done  no  more  than  the  second  section 
of  the  ordinance  contemplated,  and  the 
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attempted  exercise  of  this  authority  by 
the  board  was  as  much  unauthorized  as 
the  eBort  of  the  ordinance  to  delegate  the 
power  was  Illegal.  A  public  duty  which 
the  legiafeture  has  confided  to  the  delibera- 
tive judgment  or  discretion  of  the  law- 
making power  of  a  muulcipality  cannot 
be  delegated  by  the  latter  to  the  judgment 
or  discretion  of  one  constituent  element 
of  that  power, nor  to  the  judgment  or  dis- 
«retion  of  others.  To  permit  it  to  be  done 
would  be  to  defeat  the  will  of  the  legisla- 
ture as  to  whose  judgment  or  discretion 
sboald  direct  the  subject-matter  of  the 
duty  confided.  Buggies  ▼.  Collier,  43  Mo. 
S59;  St.  Louis  v.  Clemens,  Id.  39.5;  Sheehan 
ir.Glee8on,46  Mo.  100;  Matthews  V.Alexan- 
dria, 68  Mo.  115;  White  v.  Mayor,  2  Swan, 
864;  Day  v.  Green.  4  Cush.  433;  State  v. 
Bell,  34  Ohio  St.  194;  Lord  v.  Oconto,  47 
Wis.  8S6.  2  N.W.Rep.785;  Birdsall  v.CTark, 
78  N.Y.  73 ;  Hitchcock  v.Gal veston,  96  C.  S. 
844;  Indianapolis  v.  Coke  Co.,  66  Ind.  896. 

The  special  market  ordinance  is  alleged 
to  be  void  because  it  also  prescribes  illegal 
prerequisites,  and  one  of  the  prerequisites 
objected  to  Is  the  license  and  the  charge  of 
five  dollars  per  month  tor  each  and  every 
stall. 

Section  4  of  article  8  of  the  charter  act, 
(chapter  8776,)  authorizes  the  mayor  and 
council  "to  levy  and  collect  taxes  upon  all 
property  and  privileges  taxable  by  law 
lor  state  purposes;  •  •  •  to  license, 
tax,  and  regulate  auctioneers,  taverns, 
peddlers,  and  retailers  of  liquors,  and  all 
other  privileges  taxable  by  the  state;  to 
license,  tax,  and  regulate  hackney  car- 
riagiM,  carts,  omnibuses,  wagons,  and 
drays,  and  to  regulate  and  license  the  sale 
of  flre-arms;  •  »  •  and  to  regulate, 
tax,  license,  or  suppress  the  keeping  and 
going  at  large  of  all  animals  within  the 
city."  The  eleventh  section  of  the  act 
of  May  31, 1889,  (chapter  3958,)  an  act  sup- 
plementary tocbapter877S,  amends  section 
1  of  article  12  of  the  parent  act,  retaining, 
however,  the  provision  "privileges  may  be 
licensed  and  taxed  by  the  city  ordinances," 
and  also  enacting  that  the  council  may 
provide  for  licensing  the  keeping  of  dogs. 

At  the  session  of  the  legislature  of  1887, 
at  which  the  charter  act  (chapter  8775) 
was  passed,  a  general  revenue  law  (chap- 
ter 3681]  W€i8  enacted,  it  having  received 
theapproval  of  the  governor  June  13,1887, 
or  13  days  after  the  charter  act  was  ap- 
proved. This  act  imposes  what  was 
styled  "license  taxes"  on  dlHerent  occu- 
pations and  professions,  and  provides 
that  no  person  shall  engage  in  or  man- 
age the  business,  profession,  or  occupa- 
tion mentioned  therein  unless  a  state  li- 
cense shall  be  procured  in  the  manner  pre 
scribed ;  and  enacts  that  counties,  incor- 
porated cities,  and  towns  may  impose 
such  further  taxes  of  the  same  kind  upon 
the  same  subjects  as  they  may  deem  prop- 
er, but  that  they  shall  not  Impose  any 
such  tax  on  any  business,  protession,  or 
occupation  not  mentioned  therein,  nor 
shall  the  tax  imposed  by  them  exceed  60 
per  cent,  of  the  state  tax.  The  same  lim- 
itation upon  counties,  cities,  and  towns  is 
to  be  found  In  former  general  revenue 
laws,  as  it  also  Is  in  the  amendatory  rev- 
enue law  of  May  28, 1889,  c.  8847.    The  rev- 


enue law  of  18S7  (chapter  3681)  imposes  a 
license  tax  on  auctioneers,  "  taverns, "  (or 
what  may  be  deemed  the  same  thing, 
keepers  of  hotels  and  boarding-houses.) 
peddlers,  and  retailers  in  spirituous,  vi- 
nous, or  malt  liquors,  but  not  on  hackney 
coaches,  carts,  omnibuses,  wagons  or 
drays,  and  all  of  this  is  true  of  the  act  of 
1889 ;  and  in  each  of  these  general  revenue 
statutes  there  is  to  be  found  a  proviso 
that  the  license-tax  provision  as  to  ped- 
dlers with  boat  or  horse  and  cart,  or  car- 
riage, shall  not  extend  to  boats  and  carts 
engaged  lu  thesale  of  vegetables  and  plan- 
tation products,  fish,  and  oysters.  The 
question,  assuming  the  five-dollar  fee  to 
be  a  tax  for  revenue,  is,  does  the  special 
act  authorize  the  imposition  of  such  a  li- 
cense or  occupational  tax  upon  the  fran- 
chise or  business  of  a  market?  Counsel  for 
appellants  suggests  that  the  right  to 
maintain  a  market  being  a  franchise,  it  is 
a  privilege,  and  is  therefore  taxable.  Ad- 
mitting, as  we  do,  that  the  right  to  keep 
a  market  and  charge  toll  is  a  franchise, 
and  consequently  a  privilege,  within  the 
meaning  of  Stevens  v.  State,  2  Ark.  291; 
Washington  v.  State,  13  Ark.  752,— still  this 
admission  is  not  conclusive  in  favor  of  the 
right  of  the  city  under  the  above  provis- 
ions of  its  charter  act  to  impose  a  revenue 
tax  upon  such  markets  or  persons  keeping 
them,  for  the  meaning  of  the  word  "priv- 
ileges" in  the  charter  act  is  unmistakable 
from  the  connection  In  which  it  is  used. 
When  the  act  gives  power  to  levy  and  col- 
lect taxes  upon  all  property  and  privileges 
taxable  by  law  for  state  puxTioses,  and  to 
-license,  tax,  and  regulate  auctloneera,  tav- 
erns, peddlers,  and  retailers  of  liquors,  and 
all  other  privileges  taxable  by  the  state,  it: 
is  clear  that  the  legislature  did  not  use' 
the  word  "privilege"  to  designate  such 
things  as  are  technically  privileges,  and 
cannot  ever  be  enjoyed  or  exercised  in 
England  except  through  the  prerogative 
of  the  crown,  or  under  act  of  parliament, 
or  in  this  country  by  authority  of  law, 
but  to  denote  other  occupations  and  busi- 
ness of  the  same  kind  as  those  mentioned, 
and  that  are  taxable  by  law  for  state 
purposes.  In  a  word,  we  think  the  mean- 
ing of  the  legisluture,  as  shown  by  the 
language  last  reft^rred  to,  was  simply  that 
whatever  occupations  were  subjected  to 
taxation  by  the  state  laws  might  be  taxed 
by  the  city  of  Jacksonville  under  an  ordi- 
nance or  ordinances  duly  passed,  and 
none  other;  and  this  view  is  strengthened 
by  the  fact  of  the  subsequent  provisions 
of  the  municipal  law  as  to  hackney  car- 
riages, carts,  omnibuses,  wagons,  and 
drays  which  were  not  subjected  to  "li- 
cense taxes  "  by  the  act  of  1887,  or  that  of 
1889,  and  hence  the  necessity  for  thespecial 
mention  of  them  in  the  charter  act.  More- 
over, this  provision  as  to  hackney  car- 
riages, etc.,  would  not  have  been  Inserted 
had  it  been  the  intention  of  the'legislature 
to  delegate  to  the  mayor  and  council  by 
the  preceding  provision  the  same  power 
which  the  state  has  of  selecting  the  sub- 
ject of  occupational  or  license  taxes,  (sec- 
tion 6,  art.  9,  Const.,)  iuHtead  of  limiting 
it  to  the  subjects  named  in  thecharteract, 
and  the  revenue  laws  of  the  state.  Mar- 
kets are  then  not  subject  as  occupations 
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to  taxation  for  revenue  under  the  charter 
act. 

There  was  nothing  In  the  provision  of 
section  1  of  article  12  of  the  act  of  1887  as 
to '•prlvil€«e8,"nor  Is  there  anything  In 
the  amendment  of  It  made  In  1889  that 
qualifies  the  above  conclusion.  That  sec- 
tion, as  It  appears  in  the  act  of  1889,  c. 
8953,  reads,  omitting  the  provision  as  to 
llcenalng  dogs,  as  follows:  "All  property 
-which  Is  subject  to  state  taxes  shall  be  as- 
sessed and  licensed  fortaxation  alphabet! 
cally  for  the  en cire  city  without  reference 
to  wards.  The  assessment  shall  be  made 
by  the  comptroller  and  his  assistants,  and 
the  valuation  of  real  and  personal  prop- 
erty shall  be  subject  to  be  increased  or 
diminished  by  the  counsel,  under  regula- 
tions to  be  made  by  ordinance.  Priv- 
ileges may  be  licensed  and  taxed  by  city 
ordinances.  •  •  •  All  the  duties  now 
devolved  upon  the  recorder  in  reference  to 
tbe  levy  and  assessment  of  taxes  shall  de- 
volve upon  and  be  perlormed  by  thecomp- 
troller. "  It  Is  evident  that  the  purpose  of 
the  section  Is  not  to  designate  the  subject 
of  taxation,  but  to  regulate  the  manner 
of  RSBcssing  and  levying  taxes  on  real  and 
personal  property,  and  of  licensing  and 
taxing  the  avocations  declared  elsewhere 
to  be  taxable,  and  designated  here  as 
those  by  the  word  "privileges."  It  pre- 
scribes the  manner  and  mode  of  exercising 
the  taxing  power  against  tbe  previously 
defined  subjects  of  taxation. 

Appellants  do  not  admit,  however,  that 
the  charge  of  five  dollars  is  a  tax  levied  for 
the  purpose  of  raising  revenue,  but  con- 
tend that  It  is  a  fee  properly  chargeable  aS 
incident  to  the  power  of  police  regulation, 
and  as  such  Is  authorized.  According  to 
this  private  market  ordinance  no  person 
can  "maintain  or  du  bnslness  in  a  private 
market"  except  npon  paying  to  the  city 
treasurer  for  a  license  the  sum  of  five  dol- 
lars per  month  for  each  stall ;  and  no  per- 
son can  do  business  in  any  such  stall  or 
private  market  that  Is  not  so  licensed.  We 
have  seen  that  by  this  ordinance  not  more 
than  one  stall  can  be  licensed  In  the  same 
building.  Prior  to  an  amendment  of  it 
approved  September  7, 1889,  there  was  no 
such  limitation  upon  the  number  of  stalls 
In  one  building.  Assuming  that,  under 
the  power  granted  to  tbe  mayor  and  coun- 
cil, they  may  by  ordinance  authorize  the 
establiahment  of  public  markets  by  pri- 
vate Individuals, the  samebelnecontrolled 
and  regulated  by  the  mayor  and  council 
by  ordinance,  according  to  the  principles 
of  the  decisions  In  Davenport  v.  Kelly,  7 
Iowa,  102,  (notwithstanding  Le  Claire  v. 
Davenport,  13  Iowa,  210;)  Dill.  Mun.  Corp. 
§  385,  and  note  4;  Oale  v.  Kalamazoo,  23 
Mich.  344;  IndianapoUa  v.  Coke  Co.,  B6 
Ind.  396;  Slaughter-House  Cases,  16  Wall. 
86;  Butchers'  Union,  etc.,  Co.  v.  Crescent 
City,  etc.,  Co..  Ill  U.  8.  748.  4  Sup.  Ct.  Rep. 
652;  Vlllavaso  v.Barthet,89  La.  Ann.247,1 
South.  Bep.  599,— our  opinion  is  that  the 
power  to  do  so  Includes,  as  a  market  Is  a 
ranchise,  the  power  to  license.  A  permit 
to  establish  a  market  Is,  from  the  nature 
of  a  market,  a  license.  It  is  a  permit  to 
do  something  which  could  not  be  done 
before  without  such  permit,  and  hence  is 
tbe  grant  of  a  license.    Besides  this,  as  we 


have  stated  In  the  earlier  part  of  this  opin- 
ion, the  power  to  establish  markets  la 
within  the  police  power,  and  all  this  bdog 
true,  we  are  unable  to  conclude  that  tbe 
power  to  charge,  as  a  police  regulation,  a 
fee  for  the  permit  or  license  to  eetablish 
and  maintain  a  market,  as  distlaguished 
from  a  permit  or  license  for  selling  meats 
or  vegetables  therein,  does  not  exist.  It 
seems  to  us  that  It  necessarily  does.  The 
fee,  however.  Is  not  a  tax  for  revenue,  but 
a  charge  under  the  police  power,  and  its 
amount  is  to  be  controlled  by  the  princi- 
ples governing  in  such  cases.  What 
amount  of  lee  or  charge  can  be  exacted  Is 
a  question  upon  which  the  authorities  are 
In  conflict.  By  some  It  isheldthatnomore 
than  the  expense  of  Issuing  the  license  can 
be  charged.  Judge  Cooley's  view  Is  that 
the  right  tu  license  an  employment,  no 
power  being  given  to  also  tax  It  for  rev- 
enue, g^lves  the  corporation  authority  to 
Impose  such  a  charge  for  thellcense  as  will 
cover,  not  only  the  necessary  expenses  of 
Issuing  It,  but  also  the  additional  labor 
of  ofScers  and  other  expenses  Imposed  by 
the  business,  but  nothing  beyond  this 
limit;  and  this  seems  to  us  to  be  the  bet- 
ter rule.  Cooley,  Const.  Llm.  244,  245,  and 
note  1 ;  Cooley,  Tax'n,  40S-410 ;  Van  Hook 
V.  Selma,  70  Ala.  862;  Ex  parte  Gregory, 20 
Tex.  App.  210  -  Coke  Co.  v.  State,  18  Ohio 
St.  237. 

A  permit  or  license  to  a  person  to  sell 
meats,  or  fish,  or  other  things,  Is  not  the 
grant  of  a  right  to  maintain  a  market, 
within  the  meanlngof  the  legislative  grant 
to  the  mnniclpnllty  of  Jacksonville  of  the 
power  to  establish  and  regulate  markets. 
The  establluhraent  and  regulation  of  a 
market  means  the  right  to  establish  and 
furnish  certain  places  where  the  public 
may  resort  for  selling  and  buying  provis- 
ions or  articles  of  immediate  necessity,  and 
where  the  owners  of  the  articles  may  ex- 
pose them  for  sale,  and  to  regulate  these 
places  and  the  business  done  there;  and 
Includes  also  the  right  to  make  chaFges 
for  the  use  of  stalls  and  space  used  by 
those  resorting  there  with  tlielr  products 
to  sell  the  same.  Markets  are  public  con- 
veniences, and  not  a  mere  license  or  per- 
mit to  a  person  to  sell  his  marketable 
property.  Though  the  grant  of  authority 
to  regulate  the  vending  of  meat,  poultry, 
flsh,  fruits,  and  vegetables  will  permit  the 
legislative  power  of  the  city  to  ordain 
general  regulations,  applicable  to  all  alike, 
as  to  when  and  where  those  articles  may 
be  sold,  it  is  not  one  conferring  the  fran- 
chise of  establishing  a  market,  but  It  is  a 
power  to  regulate  the  sales  of  articles 
which,  but  for  it,  could  be  sold  anywhere, 
and  at  all  times.  The  power  to  eetablish 
markets  cannot  be  used  to  create  a  mo- 
nopoly of  the  rlghttosell.  It  Is  not  intend- 
ed for  any  such  purpose.  The  rizht  to  sell 
at  markets  must  be  secured  to  all  alike  on 
the  same  conditions.  The  grant  as  to 
vending  meats, etc., is  one  of  police  power, 
and  It  is  to  be  exercised  upon  considera- 
tions referable  to  the  public  health  or  wel- 
fare of  the  community,  and  not  arbitrari- 
ly, nor  to  create  a  monopoly  In  oneursev- 
eral  persons,  nor  to  prohibit  the  trades  to 
which  it  applies.  Though  under  it  the 
hours  of  the  dfty,  the  places,  and  the  mods 
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or  manner  of  and  mlea  for  conducting  the 
buHlness  may  be  deoiRnated  and  pre- 
scribed, and  the  eetabllBbment  ol  fixed 
places  of  Bale  may  be  prohibited  in  lural- 
Itlea  from  which  their  ezcluBlon  is  dictated 
by  sanitary  conBlderations,  and,  as  in  the 
case  ol  markets  affordlne  reasonably  am- 
ple facilities  for  all  who  may  desire  to  en- 
gage in  vending  such  articles,  the  sales 
may  be  confined  to  specific  places,  yet  all 
this  must  be  done  on  principles  of  Impar- 
tial and  general  regulation,  affording  the 
same  rights  to  all  alike  upon  tbesamocon- 
ditlona,  and  not  In  the  exercise  of  a  par- 
tial and  discretionary  or  arbitrary  will  of 
the  law-making  power,  or  of  any  part  of 
It.  Tied.  Lim.  273,  274,  278;  First  Munici- 
pality V.  Bilneau,  3  La.  Ann.  688:  Kennedy 
V.  Phelps,  10  La.  Ann.  227;  City  of  New 
Orleans  T.  Stafford,  27  La.  Ann.  417;  Vil- 
lavaso  V.  Barthet,S9  La.  Ann.  247, 1  South. 
Rep.  599 ;  Belcher  v.  Farrar,  8  Allen,  325 ; 
Cooley,  Const.  Lim.  marg.  p.  201;  Hum 
V.  People,  26  Mich.  221 ;  Mayor  v.Radecke, 
49  Md.  217;  In  re  Frazee.  63  Mich.  396,  30  N. 
W.  Bep.72;  Mlntum  y.Larae,23  How. 435; 
Logan  T.  Pyne,  43  Iowa,  624;  St.  Johns- 
bury  T.  Thompson,  69  Vt.  800.  9  Atl.  Bep. 
571;  Clark  v.  Le  Cren.  9  Barn.  &  C.  52; 
Chamberlain  v.  Compton,  7  Dowl.  &  Ryl. 
597.  It  does  not  authorize  the  imposition 
of  .taxes  for  revenue  purposes  upon  the 
occupation  of  vending,  but  It  does,  in  con- 
nection with  the  grant  as  to  inspection 
made  in  the  same  section,  Justify  such  fees 
and  charges  as  may  be  required  to  cover 
the  expense  of  inspecting  the  articles  of- 
fered for  sale,  and  of  the  police  supervision 
of  the  business  necessary  to  prevent  its 
becoming  harmfal  to  the  community. 
Though  the  right  to  engage  In  the  busi- 
ness at  the  times  and  places  and  under  the 
same  conditions  applicable  to  all  cannot 
be  denied  to  any,  the  business  may  be  so 
regulated  as  the  public  welfare  may  de- 
mand, and  the  courts  will  not  interfere 
with  the  enforcement  of  a  regulation  ex- 
cept where  It  shall  be  manlTnst  that  the 
protection  of  the  public  Is  not  its  purpose. 
Austin  V.  Muneey,  16  Pick.  126;  Dill.  Mun. 
Corp.  note  2  to  section  141;  Cooley,  Const. 
Lim.  marg.  p.  208.  The  police  power  is 
one  whose  existence  Is  essential  to  the  pro- 
tection and  welfare  of  the  public,  and, 
while  it  should  be  used  unhesitatingly  and 
efficiently  for  the  ends  it  was  intended  to 
subserve,  it  should  not  be  used  for  other 
purposes,  nor  further  than  is  necessary  to 
fully  effect  the  legitimate  end  in  any  par- 
ticular case  falling  within  its  proper  ezer> 
else. 

It  is  plain  from  the  record  before  us  that 
the  right  claimed  by  Ledwith,  the  appel- 
lee, is  that  of  maintaining  a  building 
where  stalls  and  space  are  provided  for 
butchers  or  others  desirinif  to  sell,  for  the 
nse  of  which  stalls  and  space  he  makes 
charges.  For  some  years  prior  to  May, 
A.  D.  1889,  his  premises  at  the  foot  of 
Ocean  streethadbeenthedesignated  public 
market,  controlled  and  regulated  by  the 
city  under  an  ordinance  and  a  contract 
between  the  city  and  himself,  which  con- 
tractexplred  on  the  Ist  dayofthatmonth. 
The  expiration  of  this  contract  excludes 
from  the  case  all  question  as  to  the  effect 
which,  if  existing,  it  might  have  had  on 


the  right  and  power  of  the  city  author!- 
ticH  to  change  by  ordinance  the  location 
of  the  public  market,  or,  barring  any  other 
defects  that  may  exist  in  the  public  mar- 
ket ordinance  of  July  30, 1889,  to  establish 
the  public  market  at  the  foot  of  Market 
street  and  abolish  that  at  the  foot  of 
Ocean  street.  As  against  the  appellee,  or 
any  one  else  whose  premises  or  buildings 
had  been  the  legally  established  public 
market,  there  can  be  no  doubt  of  the  right 
of  the  city  authorities  to  remove  the  mar- 
ket to  a  dlOerent  place,  or  to  abolish  an 
existing  one  and  establish  a  new  market. 
Neither  the  appellee  nor  any  other  person, 
nor  any  corporate  body  other  than  the 
municipality  of  Jacksonville,  acting 
through  its  law-making  authority,  has 
been  given  power  by  the  legislature  to  es- 
tablish markets  within  the  territory  of 
that  city.  In  Florida  the  legislature  alone 
can  confer  such  power.  The  power  to  es- 
tablish a  market  includes  the  power  to 
change  the  location  of  it  from  place  to 
place  as  the  convenience  and  necessities  of 
the  community  may  dictate.  Dill.  Mun. 
Corp.  §382;  Cooley,  Const.  Lim.  744,  note 
2;  Wartman  v.  aty  of  Philadelphia,  33 
Pa.  St.  202;  Gall  v.  Cincinnati,  18  Ohio  St. 
563;  Cougot  V.  New  Orleans,  16  La.  Ann. 
21 ;  City  of  New  Orleans  v.  Stafford,  27  La. 
Ann. 417;  Bexv.Cotterill,!  Barn.&  Aid. 67; 
Curwen  v.  Salkeld,  3  East,  538;  Gale  v. 
Kalamazoo,  23  Mich.  .'144;  Villavaso  v. 
Barthet,  39 La.  Ann.  247, 1  South.  Rpp.  599; 
Butchers'  Union,  etc.,  Co.  v.  Crescent  City 
etc.,  Co.,  Ill  U.  S.  746,  4  Sup.  Ct.  Rep.  663; 
Presbyterian  Church  v.  City  of  New  York, 
5  Cow.  538.  These  authorities  show  how 
groundless  the  vested-right  theory  of  com- 
plainant, based  on  the  injury  to  the  value 
of  his  property  through  decrease  of  rental, 
is,  and  how  firmly  set  is  the  rule  that  the 
police  power  cannot  bo  parted  with,  or 
impaired,  by  contract  or  barter. 

The  second  section  of  the  public  market 
ordinance  shows  by  the  words  "unless 
such  person  or  persons  shall  be  expressl.v 
authorized  so  to  do  by  the  city  council," 
partlcnlarly  when  they  are  considered  in 
connection  with  the  private  market  or- 
dinance, that  it  was  not  the  intention  of 
that  ordinance  to  prohlbltthe  sale  of  fresh 
meats,  etc.,  elsewhere  than  in  the  so-called 
"public  market."  On  the  same  day  (July 
80, 1889)  that  the  first  section  of  this  ordi- 
nance was  so  amended  as  toestablish  the 
public  market  at  the  foot  of  Market  street, 
the  so-called  "Private  Market  Ordinance" 
was  passed,  although  the  latter  did  not 
receive  the  sanction  of  the  mayor  till  the 
6th  day  of  August;  and  it  Is  this  private 
market  ordinance  that  was  intended  by 
the  law-making  power  of  .TacksonviUeto 
furnish  the  rule  under  which  the  express 
authority  suggested  by  the  second  section 
of  the  public  market  ordinance  might  be 
obtained  for  selling  or  offering  for  sale 
fresh  beef,  fresh  pork,  or  m utton  elsewhere 
than  at  the  public  market,  or  establishing 
or  maintaining  a  market,  stall,  or  shop 
for  the  sale  of  the  same.  The  two  ordi- 
nances are  to  be  considered  together,  or 
as  one,  in  seeking  for  the  intention  of  the 
municipal  law-maker  as  to  markets,  and 
the  vending  of  the  meats  mentioned  In 
them.   Considering  them  together,  we  find 
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that  the  manireRt  Intention  to  permit  and 
regulate  sales  elsewhere  than  In  the  locus 
ol  the  public  market,  as  well  as  that  to 
permit  other  markets,  has  not  been  effect- 
ually ordained ;  or,  in  other  words,  the 
ordinance  governing  such  sales  and  mar- 
kets is  void  because  It  purports  to  remit 
their  establishment,  maintenance,  regula- 
tion, and  abolition  tu  the  sole  discretion 
of  a  body  (the  city  council)  that  cannot 
exercise  the  power,  and  also  to  delegate 
to  a  committee  (the  city  board  of  health) 
authority  which  the  state  legislature  has 
committed  to  the  law-making  power  of 
the  municipality.  It  Is  thus  apparent 
that  the  city  of  JacksonriUe,  as  repre- 
sented In  the  expression  of  her  legislative 
agencyspeaking  for  her,  intended,  not  only 
that  there  should  be  a  public  market  at 
the  foot  of  Market  street,  but  that  there 
might  be  other  places  established  at  which 
sales  could  be  made,  yet  that  sales  could 
not  be,  except  at  the  public  market  or  a 
so-called  "private  market;"  and,  to  make 
this  intention  effectual,  she  has  ordained 
that  a  person  who  violates  the  provision 
of  the  public-market  ordinance  as  to  sell- 
ing at  other  places  than  the  public  market 
or  a  private  market  should  be  subject  to 
fine  or  Imprisonment.  It  happens,  how- 
ever, that  the  private  market  ordinance  is 
void,  and  the  question  arises  as  to  what 
effect  this  fact  has  upon  the  validity  of  the 
above  prohibitory  provision  of  the  public 
market  ordinance.  In  our  opinion  it  in- 
validates it,  because  it  never  was  the  in- 
tention of  the  law-making  power  of  Jack- 
sonville that  sales  should  be  confined  to 
the  public  market;  and  to  enforce  it  with 
the  effect  of  prohibiting  sales  elsewhere,  in 
the  absence  of  valid  regulations  of  such 
sales,  woald  be  to  do  what  was  never  in- 
tended. Whether  or  not  an  ordinance  re- 
stricting sales  to  one  place  in  a  city  of  the 
territorial  extent  and  of  the  population  of 
Jacksonville  would  be  held  to  be  valid  if 
assailed  as  unreasonable  it  is  unnecessary 
to  decide,  as  such  cannot  be  said  to  have 
been  the  purpose  in  this  case. 

The  rule  as  to  statutes  is,  that  part  of 
an  act  may  be  unconstitutional  without 
invalidating  the  whole  of  It.  If  all  the 
provisions  are  connected  in  subject-matter 
depending  upon  each  other,  operating  to- 
gether for  the  same  purpose,  or  otherwise 
so  connected  together  in  meaning  that  it 
cannot  be  presumed  that  the  legislature 
would  have  passed  the  one  without  the 
other,  the  whole  act  will  be  declared  void. 
On  the  other  hand,  where  some  parts  are 
not  connected  with  or  dependent  upon 
others,  as  where  a  statute  attempts  to  ac- 
complish two  or  more  independent  objects, 
it  may  be  void  in  part,  and  valid  as  to  the 
residue.  If  its  purpose  is  to  accomplish  a 
single  object  only,  and  some  of  its  provis- 
ions are  void,  the  whole  must  fall,  unless 
sufficient  remains  to  effect  theobject  with- 
out the  aid  of  the  invalid  portions.  If  the 
valid  and  the  void  parts  "are  so  mutually 
connected  with  and  dependent  on  each 
otlier,  as  conditions,  considerations,  or 
compensations  for  each  other,  as  to  war- 
rant the  belief  that  the  legislature  Intended 
them  as  a  whole,  and  if  all  could  not  be 


carried  into  effect  the  legislature  would 
not  pass  the  residue  independently,  then, 
if  some  parts  are  unconstitutional,  all  the 
provisions  which  are  thus  dependent,  con- 
ditional, or  connected  must  fall  with 
them."  Cooley,  Const.  Llm.  marg.  pp. 
177-179;  State  v.  Deal,  24  Fla.  3S>3.i  The 
same  principles  apply  to  city  ordinances. 
Dill.  Mun.  Corp.  §  421,  and  notes.  A  valid 
charter  act  is  the  constitution  of  a  munic- 
ipality as  much  as  the  work  of  a  r^olar- 
ly  chosen  convention,  ratified  by  the  vote 
of  the  people,  is  the  organic  law  of  the 
state.  It  is  evident  that  the  purpose  of 
the  public  and  private  market  ordinances 
considered  together  is  twofold.  Outside 
of  its  prohibitory  provisions,  the  object 
of  the  former  was  to  provide  a  public  mar- 
ket where  persons  could  resort  to  sell  and 
buy  as  indicated  above.  Theobject  of  the 
prohibitory  clause  was  to  regulate  the 
sale  of  certain  articles,  and  It  cannot  be 
denied  that  it  and  the  private  market  or- 
dinances are  conditions,  considerations, 
and  compensations  for  each  other,  Sure- 
ly the  specified  provision  of  the  former, 
with  the  clause  last  quoted  above,  would 
not  have  been  ordained  without  enacting 
the  private  market  ordinance  unless  It 
should  be  assumed  that  it  was  deemed 
necessary  to  have  the  latter  ordinance  to 
make  thequoted clause  effectual;  and  that 
it  was  not  so  assumed  we  are  concluded 
by  the  fact  of  the  enactment  of  the  private 
market  ordinance. 

This  prohibitory  clause  of  the  so-called 
"Public  Market  Ordinance"  and  the  pri- 
vate market  ordinance  are  as  connected 
with,  conditional  upon,  and  compensatory 
to  each  other  as  if  they  were  In  the  same 
ordinance  or  section  of  an  ordinance,  and 
the  invalidity  of  the  latter  ordinance  is 
fatal  to  the  specified  provision  of  the 
former.  To  hold  the  contrary  would  be  to 
enforce  what  was  never  Intended  by  any 
branch  of  the  law-making  power  of  Jack- 
sonville in  passing  or  approving  either  of 
these  by-laws. 

It  Is  evident  that  there  is  no  valid  regu- 
lation prohibiting  sales  elsewhere  than  at 
the  public  market,  and  for  this  reason  there 
is  no  legal  Impediment  to  the  sales  in  the 
appellee's  building,  and  he  should.  In  the 
absence  of  legal  restriction  of  sales  to 
other  places,  not  be  Interfered  with  in  the 
alleged  use  of  the  premises. 

It  maybe  well  for  us  to  remark  thatltis 
not  to  be  Inferred  from  anything  said  in 
this  opinion  thatthe  municipal  authorities 
may  not  avail  themselves  of  all  sources  of 
knowledge  and  experience  in  framing  rules 
and  regulations,  nor  is  the  power  of  the 
city  to  use  all  usual  or  proper  agencies  tor 
theenforceraent  of  the  same  when  duly  or- 
dained to  be  doubted. 

We  have  gone  as  far  into  the  qaestlons 
affecting  the  vendors  of  meat  doing  basi- 
nesB  in  Ledwith's  building  as  Is  necessary 
to  a  decision  of  the  case.  Ledwith  is  not 
such  a  vendor,  and  it  is  not  proper  that 
we  should  say  more  than  we  have  said 
upon  anyquestion  notaflecting  his  rights. 

The  decree  is  affirmed. 

>4Soutb  Bep.  899. 
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(41  La.  Ann.  TOB) 

IiAuuTDE  r.  Hm  Cbeditobs. 

(SupraM  Court  of  LouAtUma.    iSsy  88,  1890. 
«3  La.  Ann.) 

VAOtai»— PUDMB— Bnx  OF  liADnta— KaooTu.- 

BniTT. 

L  Hioo^  •  factor  may  mU,  and  bind  hla 
prlnoipal,  he  cannot  pledge  the  goods  as  a  secn- 
rltf  forhisown  debt,  even  though  there  have  been 
Mua  of  lading  tasned  to  him  therefor.  The  prln- 
oipal maj  la  such  case  leooTiir  the  gooda  of  the 
nawnee,  and  the  pawnee'a  Ignoraaoe  that  the 
Wotor  held  the  goods  in  tba  dharaotcr  of  factor  la 
Mezcnse. 

S.  The  doctrine  that  a  factor  eannot  pledge  la 
•oatalned  so  strictly  that  It  is  admitted  he  can- 
not do  It  by  an  Indorsement  and  dellveiy  of  the 
bill  of  lading  any  more  than  by  deliTwy  of  tha 
goods  he  sells. 

8.  Notwithstanding,  by  statute,  Mils  0<  lad. 
lag  may  be  made  negotiable  In  form,  they  do  not 
become  poeseased  of  all  the  Incidents  of  negotia- 
bility that  are  attrlbntea  of  bills  and  notes. 

4.  The  fuaetion  of  a  bill  of  lading  is  different 
fkom  that  of  ordlnaiy  commercial  paper.  It  Is 
not  a  representatire  <a  money  used  for  the  trsus- 
mlsslon  of  money  or  for  the  payment  of  debts. 
It  Is  merely  a  contract  for  the  performance  of  a 
eertain  duty,  a  representatlva  of  goods  and  per- 
sonal mroperty  to  be  deliTered. 

5.  Non-negotiable  bills  of  lading  are  merely 
assignable  as  are  other  ohoaes  In  action. 

6.  A  carrier  and  his  ouatomerdo  not  stand  on 
the  same  plane  or  footing  of  equality,  and  In 
many  cases  the  latter  has  no  alternative  as  to  the 
kind  of  bill  he  will  reoeira,  and  oanaot  be  es- 
topped by  its  oontenta. 

0UUabuM  by  th«  Court) 

Appeal  from  dril  diatrlet  court,  pariah 
of  Orleans ;  Ellis,  Jadt;e. 

White  &  Saunders  and  H.  li.  GarlaDd, 
Jr.,  for  appellant.  D.  B.  H.  Cbaffe,  lor  ap- 
pellee. 

Watkins,  J.  This  la  a  controveray  arla- 
Ing  over  tbe  proceeds  of  60  bales  of  cotton 
wbich  J.  Y.Webb  shipped  by  rail  from 
MInden,  Lonislana,  to  J.  B.  Lalaode  of 
New  Orleans,  and  therefor  issued  bills  of 
lading  to  the  consignee,  and  which  hn 
pledged  to  tbe  Whitney  National  Bank  (or 
a  loan  of  $2,100.  Webb  claims  the  owner- 
ship of  the  cotton,  and  aTers  that  it  was 
consigned  to  Lalande,  as  bis  factor,  for 
side,  and  that  be  was  withont  right  or  au- 
thority to  pledge  it  as  he  did.  The  bank 
claims  that  it  made  the  loan  to  Lalande, 
on  the  faith  of  the  bill  of  lading  which 
Webb  issued  to  Lalande  as  consignee. 
Tbe  contention  of  the  bank  Is:  (1)  That 
the  bills  were  nnqnallfled  by  any  restric- 
tion, and  that  the  cotton  covered  by 
them  waa  owned  by  Lalande,  and  that  it 
acted  on  the  faith  of  his  ownership  In 
making  the  loan ;  that,  at  the  time  of  said 
loan,  Lalande  was  a  merchant  in  good 
standing  and  of  high  credit,  and  it  acted  In 
good  faith,  aind  without  any  knowledge 
or  suspicion  of  any  rights  or  equities  In 
favor  of  Webb.  (2)  That,  nnder  said  bills 
of  lading,  the  pledge  was  ralid  and  bind- 
ing, under  the  express  provisions  of  sec- 
tions 2482  and  S485o(  theRevlsed  Statutes. 
(S)  That  Webb,  having  taken  such  bills 
of  lading,  and  thus  consigned  the  cotton 
to  Lalande,  placed  a  written  title  in  his 
hands  and  enabled  him  to  hold  himself 
out  to  tbe  world  as  owner,  and  to  deal 
with  it  assach.and  he  Is  thereby  estopped 
from  setting  up  any  rights  of  his  own  as 
opposed  to  Its  rights  of  pledge.    Ob  these 


Issnee  the  case  went  to  trial,  and  there 
waa  Judgment  in  favor  of  plalntlB  In  rule, 
and  the  bank  has  appealed. 

A  fair  summary  of  the  facts  of  the  easv 
to  as  follows,  vis. :  On  the  2eth  of  Jano- 
ary,1890,  the  Minden  Railroad  issued  to  J. 
Y.  Webb  two  receipts  of  the  following 
form,  vis: 

"Minden^La.,  January  90,1890.  Received 
from  J.  Y.  Webb,  Sr.,  thirty-eight  bales  of 
compressed  cotton.  In  good  order.  Con- 
signed  to  J.  B.  Lalande,  New  Orleans. 
Through  rate  $1.90  per  bale.  Dept.  D^ 
livery. 
Balis.      ICajws.      NnnsBS. 
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"To  b«  transported  over  tbe  Minden 
Railroad  to  Minden  Junction.  Liability 
to  the  Minden  Railroad  and  Compress 
Company  to  close  when  the  cotton  is  de- 
livered to  the  Vicksbun;,  Shreveport,  and 
Paetflc  Rail  road.  Rooks  T.  Boti.e,  Agent. " 

There  is  another  bill  of  like  tenor  for  83 
bales.  Lalande  assigned  both  bills  of  lad- 
ing to  tbe  bank,  on  the  24th  of  January, 
1890,  as  a  pledge  for  a  personal  loan,  on 
his  own  indorsement.  Three  days  subse- 
quently he  failed  in  business,  and  took  the 
DMiefit  of  the  insolvent  law.  Subsequent- 
ly, on  the  arrival  of  the  cotton  In  New  Or- 
leans, Webb  sequestered  it  in  the  hands  of 
the  railroad  company,  and  the  provisional 
syndic  was  ordered  to  surrender  it;  bnt, 
upon  being  met  with  a  claim  of  the  bank, 
as  pledgee,  an  agreement  was  entered  into 
whereby  the  cotton  should  be  sold,  and 
the  contest  carried  on  over  the  proceeds. 
The  cotton  is  the  property  of  Webb,  who 
shipped  by  rail  to  Lalande,  consignee,  as 
his  cotton  factor  and  commission  mer- 
chant, in  the  customary  and  usual  ccvurse 
of  their  dealings  for  many  years.  Lalande 
had  been  engaged  in  that  business  tor 
many  years  in  the  city  of  New  Orleans, 
where  the  Whitney  Bank  was  also  en- 
gaged in  business.  At  the  date  of  these 
transactions  Webb  was  not  indebted  to 
Lalande.  On  the  contrary,  the  latter's 
book  showed  a  credit  balance  in  the  for- 
mer's favor  of  Just  66  cents.  When  the 
bank  made  the  loan  to  Lalande,  he  was 
well  and  favorably  known  to  the  officers 
of  the  bank  "as  a  merchant  in  good  stand- 
ing and  of  high  credit. "  When  he  request- 
ed a  loan  on  the  bills  of  lading,  no  ques- 
tion was  asked  him  touching  his  solvency 
or  bis  ownership  of  the  cotton  covei-ed  by 
him.  The  president  of  the  bank.  In  the 
course  of  his  statement  of  the  transaction, 
said  he  had  known  Lalande  for  six  years, 
during  which  time  he  had  a  large  business; 
and  In  respect  to  his  credit  with  the  bank, 
he  said,  "  No  man  stood  better. "  In  the 
course  of  his  Interrogation  as  a  witness, 
the  following  transpired, vie. :  "  Qnestion. 
From  what  fact  did  you  assume  that  La- 
lande was  the  owner  of  the  cotton  7  An- 
swer. Well,  the  bills  of  lading.  This  cot- 
ton was  consigned  to  J.  B.  Lalande,  un- 
der the  bills  of  lading,  indorsed,  J.  B.  La- 
lande. Without  asking  any  questinns,  I 
supposed  that  this  was  cotton  which  be- 
,  lunged  to  Mr.  Lalande,  consigned  to  him 
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tor  payment,  before  tbe  cotton  was  dellr- 
ered,  and  that  the  proceeds  vtrould  be  put 
to  the  payment  of  the  notes.  Q.  Then  It 
was  the  bills  of  lading  which  made  yon  be- 
lieve the  cotton  was  Lalande's?  A.  Yes, 
sir.  Q.  Did  you  make  any  inqairies  to 
And  out  if  Mr.  Lalande  was  the  owner  of 
the  cotton?  A.  No,  air.  I  considered  the 
fact  ol  his  coming  there,  that  the  thing 
was  all  right.  Q.  If  you  know  a  man  by 
sight,  and  nothing  at  all  about  his  stand- 
ing and  solvency,  would  you  have  loaned 
him  the  money  [on  such  bills?]  A.  No, 
sir.*  Then  we  have  the  following  points 
established,  vis.:  (1)  That  Webb  was,  at 
date  of  shipment  of  the  cotton,  the  owner, 
and  made' shipment  to  Lalande,  as  his 
commission  merchant  and  cotton  factor 
in  the  city  of  New  Orleans, where  both  La- 
lande and  the  bank  resided  and  were  en- 
gaged in  business.  (2)  That  Lalande's 
business  as  a  merchant  was  well  known 
to  the  officers  of  the  bank,  and  he  was 
personally  well  and  favorably  known  to 
them  "as  a  merchant  of  good  standing 
and  ot  high  credit."  (3)  That  the  bills  of 
lading  were  executed  in  the  form  of  re- 
ceipts, by  the  agent  of  the  carrier.  In  fa- 
vor of  Webb,  aa  the  shipper  alone,  and 
not  to  order  or  bearer,  and  therein  La- 
lande was  named  as  consignee.  The  bills 
were  not  signed  or  indorsed  by  Webb; 
and  in  order  to  effect  his  pledge  to  the 
bank,  Lalande,  for  himself,  indorsed  same 
In  bank.  (4)  At  the  time  ot  the  ship- 
ment of  the  cotton  and  the  reception  of 
tbe  bills  of  lading  by  Lalande  he  was  not 
the  creditor  of  Webb  for  a  cent;  and  he 
was  not  at  the  time  he  executed  the 
pledge  to  the  bank.  (6)  When  Lalande 
requested  a  loan  of  the  bank,  and  these 
bills  of  lading,  unindorsed  by  Webb,  were 
tendered  as  surety,  tbe  officers  of  the 
bank  accepted  them  without  question,  on 
their  own  supposition  that  the  cotton 
that  was  covered  by  them  belonged  to  La- 
lande. 

It  is  perfectly  manifest  that,  on  this 
showing,  Lalande  had  no  right  or  author- 
l^to  make  a  pledge  of  bis  customer's  bills 
of  lading,  as  security  tor  bis  personal 
debt.  The  law  provides  that  "^when  a 
merchant  or  factor  or  other  person  has 
advanced  money,  property,  or  supplies  on 
cotton,  etc.,  and  the  same  has  been  con- 
signed to  him  by  ship,  steam-boat,  vessels, 
railroad,  or  other  carrier,  the  said  agri- 
cultnral  products  shall  be  pledged  to  the 
consigrnee  thereof  from  the  time  the  bill  of 
lading  thereof  shall  be  put  in  the  mail,  or 
put  into  the  possession  ot  the  carrier  for 
transportation  to  the  consignes,  and  the 
right  of  pledge  shall  be  perfect,  with  the 
right  of  sale  of  said  property,  which  shall 
be  fully  vested  in  said  consignee,  with  a 
right  to  appropriate  the  proceeds  to  the 
payment  of  the  amount  due  him  for  such 
advances  as  may  have  been  made  there- 
on." Section  2,  Act  66,  1874.  This  stat- 
ute states  the  exact  relations  which  sub- 
sist in  this  state  between  any  shipper  and 
the  merchant  or  factor  to  whom  he  has 
consigned  any  agricultural  products  by  a 
carrier,  and  tor  which  the  latter  has  exe- 
cuted a  bill  ot  lading.  It  confers  upon  tbe 
latter  solely  and  exclusively  the  right  of 
sale.    Under  tbe  Civil  Code,  a  debtor  may 


five  in  pledge  whatever  belongs  to  him. 
Rev.  Civil  Code,  art.  8142.)  bat  he  cannot 
pledge  for  his  own  debt  the  property  of 
another  without  the  express  or  tacit  con- 
sent  of  the  owner;  and,  it  the  consent  b« 
tacit,  it  must  be  inferred  from  the  circum- 
stances  so  strong  as  to  leave  no  donbt  ot 
the  owner's  intention ;  as  if  he  waa  pres- 
ent atthemakingot  tbe  contract,  or  it  "ha 
himself  delivered  to  the  creditor  the  thing 
pawned."  Id.  art.  8146.  Chancellor  Kent, 
in  bis  comprehensive  treatment  of  this 
question,  says  of  the  relations  of  principal 
and  factor:  "Though  a  factor  may  sell, 
and  bind  his  principal,  he  cannot  pledge 
the  goods  as  a  security  for  his  own  debt, 
even  though  there  be  the  formality  ot  the 
bill  of  parcels  and  a  receipt.  The  princi- 
pal may  recover  the  goods  ot  the  pawner, 
and  his  ignorance  that  the  factor  held  the 
goods  in  the  character  of  factor  is  no  ex- 
cuse. The  doctrine  that  a  factor  cannot 
pledge  is  sustained  so  strictly  that  it  is 
admitted  he  cannot  do  It  by  indorsement 
and  delivery  of  the  bill  of  lading  any  mors 
than  by  the  delivery  of  the  goods  them- 
selves. To  pledge  the  goods  of  the  prin- 
cipal is  beyond  the  scope  of  the  factor's 
power;  and  every  attempt  to  do  it.  under 
the  color  ot  a  sale,  is  tortious  and  void." 
2  Kent,  Comm.  626.  In  confirmation  of 
this  principle  this  court  has  frequently  held 
that  the  factor  cannot  pledge  property 
consigned  to  him.  In  Hadwin  v.  Fisk,  1 
La.  Ann.  74,  our  predecessor  said:  "On 
the  question  ot  law,  the  doctrine  is  well 
settled  tliat  the  factor  cannot  pledge  for 
his  own  debts  property  consigned  to  him. 
nor  can  he  givs  It  in  payment  of  bis  own 
debts."  The  sainn  was  announced  in  Bon- 
niot  V.  Fuentes,  lO  La.  Ann.  70.  In  Young 
V.  Scot,  25  La.  Ann.  813,  the  court  said: 
"This  court  has  frequently  decided  that 
the  factor  cannot  pledge  or  give  in  pay- 
ment ot  his  own  debts  property  intrusted 
to  him  for  sale. "  Avery  v.  Qurney,  17  La. 
166;  Uadwin  v.  Fisk,  1  La.  Ann.  74;  Mil- 
ler V.  Schneider,  19  La.  Ann.  300.  In  Allen 
V.  Bank,  120  U.  S.  20,7  Sup.  Ct.  Hep.  460  the 
supreme  court  expressed  its  approval  ot 
this  doctrine  thus:  "By  the  common  law, 
a  factor  or  agent  for  sale  has  no  power  to 

g ledge,  whether  the  owner  has  intrusted 
im  with  the  possession  ot  the  goods 
themselves,  or  with  the  symbols  ot  them, 
as  by  consigning  them  to  him  by  a  bill  of 
lading,  in  which  he  is  conxignee  or  in- 
dorser;"  quoting  Kent  with  approval. 
But  it  is  contended,  in  this  case,  that  the 
bills  of  lading  were  indorsed,  and  there- 
fore the  bank  was  authorised  to  accept 
them  in  pledge,  as  it  would  have  accepted 
other  commercial  paper.  But  it  is  necea* 
sary  that  we  should  take  into  considera- 
tion thecharacterand  incidents  of  a  bill  ot 
lading,  and  ascertain  to  what  extent  they 
are  negotiable,  and  in  what  manner  they 
may  become  so.  Kent  defines  a  bill  of  lad- 
ing to  be  "  a  receipt  for  the  conveyance  ot  the 
cargo  of  a  carrier;  and  though  it  is  signed 
by  tbe  master,  he  does  it  as  the  agent  of 
the  owner,  and  it  is  a  contract  binding 
npon  them.  By  the  bill  of  lading  the  mas- 
ter engages,  as  a  common  carrier,  to  carry 
and  deliver  the  goods  to  the  consignee,  or 
his  order.  It  is  the  document  and  title  of 
the  goods,  and  aa  such,  U  it  be  to  order  or 
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aoBlgneea,  1b  transferable  In  market.  The 
Indorsemsnt  and  delivery  of  It  transfers 
the  property  In  the  goods  from  the  date  of 
delivery."  3  Kent,  Coram.  207.  Therefore 
the  bills  of  lading  issued  by  the  railroad 
company  to  Webb,  as  the  shipper,  prima- 
rily evidences  his  title.  They  are  In  the 
name  of  Webb  alone,  and  not  of  the  loau- 
er,  on  order.  The  goods  were  not  deliv- 
erable to  Lialande,  or  order,  or  assigns, 
bot  to  him  Indlvidnally.  The  provisions 
of  the  act  of  1868  on  this  subject  are  that 
"  Any  bill  of  lading  given  by  any  forward- 
er, boat,  railroad,  transportation  or 
transfer  company  may  be  transferred  by 
indorsement  therein,  and  any  person  to 
whom  the  same  may  be  transferred  shall 
be  deemed  and  taken  to  be  the  owner  of 
the  goods,  wareo,  merchandise,  grain, 
flour,  or  other  produce  or  commodity 
therein  specified,  so  far  as  to  give  validity 
to  any  pledge,  lien,  or  transfer  made  or 
created  by  such  person  or  persons, "  etc. 
Section  0,  act  160,  186S.  Bnt  as  Lalande 
alone  was  named  as  the  consignee  In  the 
bills  of  lading,  and  the  goods  were  not 
thereunder  deliverable  to  his  order,  or  to 
his  assigns,  his  indorsement  operated  as 
an  assignment  of  them  only  to  the  bank. 
But  In  any  event,  an  indorsement  of  a  bill 
of  lading  has  not  a  like  effect  as  the  In- 
dorsement of  bills  and  notes.  In  the  case 
of  Shaw  V.  Railroad  Co.,  101  D.  S.  B57,  the 
supreme  court  conHldered  the  effect  of  an 
indorsement  of  a  bill  of  lading  which  waa 
made  under  a  similar  act  to  that  of  1868, 
and  they  said:  "It  does  not  necessarily 
follow,  therefore,  that  because  a  statute 
has  made  bills  of  lading  negotiable  by  in- 
dorsement and  .delivery  all  the  conse- 
quences of  an  Indorsement  and  delivery  of 
bills  and  notes  before  maturity  ensue,  orare 
intended  to  result,  from  such  negotiation. 
The  function  of  that  instrument  is  en- 
tirely different  from  that  of  a  bill  or  note. 
It  Is  not  a  representative  of  money,  used 
f<tr  the  transmission  of  money,  or  for  the 
payment  of  debts,  or  purchase.  It  does 
not  pass  from  hand  to  hand,  as  bank- 
notes or  coin.  It  is  a  contract  for  the  per- 
formance of  a  certain  duty.  True,  it  is  a 
symbol  of  ownership  ofthe  goods  cov- 
ered  by  it,  a  representation  of  the  goods. 
But  if  the  goods  themselves  be  lost  or  stol- 
en, no  sale  of  them  by  the  finder  or  thief, 
though  to  a  bona  dcfe purchaser  for  value, 
will  divest  the  ownership  of  the  person 
who  lost  them,  or  from  whom  they  are 
stolen.  Why,  then,  should  the  sale  of  the 
symbol  or  mere  representative  otthegoods 
have  such  effect?  "  This  the  court  held  not 
to  be  the  case,  and  said  further:  "No 
statute  is  to  be  construed  as  altering  the 
common  law  further   than  Its  words  Im- 

f>ort.  It  Is  not  to  be  construed  as  mak- 
ng  any  Innovation  upon  the  common  law, 
which  it  does  not  fairly  express.  Especial- 
ly is  so  great  an  Innovation  as  would  be 
placing  bills  of  lading  on  the  same  footing 
in  all  respects  with  bills  of  exchange  not 
to  be  Inferred  from  words  that  can  be  fully 
satisfied  without  it.  The  law  has  most 
carefully  protected  the  ownership  of  per- 
sonal property,  otberthan  money,  against 
misappropriation,  byothers  than  the  own- 
er, even  when  it  is  ont  of  his  possession. 
This  protection  would  be  largely  wlth- 
v.7so.no.80— 57 


drawn  U  the  misappropriations  of  its  sym- 
bol or  representation  could  avail  to  defeat 
the  ownership,  even  when  the  person  who 
claims  under  the  misappropriation  had 
reason  to  believe  that  the  person  from 
whom  he  took  the  property  had  no  right 
to  It. "  Then  the  fact  that  the  bills  of  lad- 
ing in  question  were  not  negotiable  fn 
form,  and  the  cotton  was  not  deliverable 
to  the  order  of  Lalande,  and  that  there- 
fore the  bills  of  lading  were  not  transfera- 
ble in  market  when  Lalande  received 
them,  and  the  tact  that  even  if  he  had  in- 
dorsed them  they  would  have  only  pos- 
sessed restricted  negotiability,  and  if  lost . 
or  stolen  could  have  been  recovered  from ' 
a  bona  Ode  holder  for  value,  when  added 
to  the  fact  that  the  bank  acquired  them 
from  a  merchant  and  factor,  without 
question,  and  who  was  without  authority 
to  pledge  them  for  his  own  debt,  entitle 
the  owner  of  the  property  to  recover. 
Lalande  being  a  commission  merchant 
and  cotton  factor,  and  well  known  to  the 
bank  as  such  for  a  series  of  years  anterior 
tu  the  time  of  these  transactions,  it  is 
chargeable  with  notice  of  the  relations  ex- 
isting between  the  parties,  or  it  was  rea- 
sonably put  upon  its  guard  against  dam- 
ages by  the  possession  of  such  knowledge, 
and,  under  the  circumstances,  should  have 
instituted  proper  inquiries  of  Lalande. 
Surely  the  bank  cannot  plead  ignorance 
of  the  law  prohibiting  a  factor  to  pledge 
his  customer's  property  for  his  own  debt, 
and  at  the  same  time  protect  itself  by 
pleading  its  own  supposl'rlon  of  Lalaude's 
ownership  from  what  appeared  on  the 
face  of  bills  of  lading  which  are  non-nego- 
tiable. In  terms.  By  the  course  of  Its  own 
dealing  it  assumed  the  risk  of  Lalande's 
title,  and  the  validity  of  the  pledge. 

This  case.  In  our  opinion,  occupies  the 
precise  attitude  of  Stem  Bros.  v.  Bank,  34 
La.  Ann.  1120.  In  that  case  it  Is  stated 
that  the  plaintiffs  owned  thecoupons;  that 
Bader  &  Co.  had  no  authority  to  pledge 
them  to  the  bank;  that  they  had  so 
pledged  them  for  their  iiersonal  account 
after  their  maturity.  The  court  holds 
"the  authorities  are  quite  unanimous, and 
entirely  convincing,  that  the  purchaser  or 
pledgee  of  negotiable  instruments  after 
maturity  whose  rights  are  derived  from 
one  who  Is  not  the  owner,  and  who  Is  not 
authorized  to  sell  or  pledge,acquires  no  title 
or  right  thereto  or  thereupon  as  against  the 
true  owner."  Bills  and  promissory  notes 
overdue  are  still  negotiable,  quite  as  much 
so  as  they  were  before  tht-y  became  due, 
but  the  effect  of  their  trannfer  after  matu- 
rity is  different  from  the  effect  of  such 
transfer  before  maturity.  In  the  latter 
case  the  purchaser  or  pledgee  in  good  faith 
would  acquire  free  of  equities  between  the 
original  parties,  but  in  the  former  case  he 
would  not.  So  It  is  In  respect  to  the  trans- 
fer of  non-negotiable  bills  of  lading.  The 
transfer  passes  only  such  title  as  the  trans- 
ferrer had,  subject  to  tlie  equities  existing 
between  him  and  the  consignororshipper. 

This  is  not  a  case  for  the  application  of 
the  equitable  estoppel  pleaded  by  the  bank 
against  the  claims  of  the  owner.  As  far 
as  the  record  shows,  the  shipper  had  no 
agency  whatever  in  the  matter,  and  evi- 
dently  accepted  just  such  a  bill  as  the 
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carrier  tendered  him.  As  was  very  Justly 
observed  by  the  sapreme  court  In  Liver- 
pool, etc.,  Steam  Co.  t.  Ptaenix  Ins.  Co.,l!29 
U.  S.  441, 9  Sup.  Ct.  Rep.  469,  the  carrier  and 
his  customer  do  not  stand  upon  a  (ootlng: 
of  equality.  The  individual  customer  has 
no  real  Ireedom  o(  choice.  He  cannot  af- 
ford tu  higgle,  or  stand  out,  and  seek  re- 
dress from  the  courts.  He  prefers  rather 
to  accept  any  bill  of  lading, or  to  sign  any 
paper  that  the  carrier  presents,  and  in 
most  cases  he  has  no  alternative  but  to  do 
this  or  abandon  his  business.  The  plain- 
tiff seemed  to  have  had  no  choice  or  voli- 
tion in  the  matter,  and  the  doctrine  of 
equitable  estoppel  does  not  apply  to  Bucb 
a  case.    Judgment  affirmed. 

(42  La.  Ann.  689)  

LouisiAKA  &  N.  O.  ICB  Ck).  V.  Pabkbr,  Tax 
Collector. 

(.Supreme  Count  tf  Louisitma.    April  7,  1890. 
^La.  Ann.) 

Ck>N8TTTUTI0NAL  LAW— ExSMFnON   7R0M    TaXA- 
TIOH. 

The  amendment  to  article  207  of  the  consti 
tntion,  the  adoption  of  which  was  promulgated 
12th  Hay,  1888,  did  not  operate  to  exempt  fi:om 
taxation  for  the  year  1888.  The  property  so  as- 
sessed owed  the  tax  from  the  completion  of  the 
assessment  rolls  on  the  Slat  March,  1888. 
(SyUdbui  by  the  Ccnurt.) 

Appeal  from  civil  district  court,  parish 
Of  Orleans;  Voorbies,  Judge. 

Wynne  Roffera,  for  appellant.  Jamea  C. 
Moiae,  James  B.Gutbrie,  aad  J.  P.  Uomor 
dt  Son,  for  appellee. 

McKnert,  J.  The  plaintiff  company  en- 
joined the  seizure  of  its  ice  factory,  situ- 
ated in  the  city  of  New  Orleans,  by  the 
state  tax  collector  fur  taxes  d  ue  in  the 
year  1888,  on  the  ground  that  the  amnnd- 
ment  to  article  207  of  the  constitution  ex- 
empted said  property  from  taxation,  and 
was  in  force  when  the  tax  was  levied. 
There  was  judgment  for  the  plaintiff,  and 
the  defendant  tax  collector  has  appealed. 
The  property  under  seizure  was  assessed 
for  taxation  in  the  year  1888,  under  the 
provisions  of  Act 98  of  1886,  and  the  assess- 
ment rolls  were  completed  on  the  Slst  of 
March,  1888,  and  were  flled  with  the  tax 
collector  on  August  2(Sth  following.  The 
tax-rolls  should  have  been  filed  with  the 
proper  offlciul  of  the  city  of  New  Orleans 
by  the  1st  day  of  May,  and  with  the  au- 
ditor of  the  state  by  the  Ist  day  of  July. 
Section  3,  Act  98  of  18S6.  Act  109  of  the 
Acts  of  1882  compels  the  city  of  New  Or- 
leans to  levy  a  tax  for  each  year  between 
the  Ist  day  of  May  and  the  30 tb  day  of 
June. 

The  question  at  issue  is,  was  the  prop- 
erty of  the  plaintiff  company  liable  to  tax- 
ation before  the  adoption  of  the  constitu- 
tional amendment  exempting  it  from  tax- 
ation? The  property  could  have  been  as- 
sessed only  under  Act  98  of  1886,  as  it  was 
the  revenue  law  In  force  when  the  assess- 
ment was  made.  This  act  required  the 
assessment  to  be  completed  by  the  Slst  of 
March  of  each  year,  and  directs  copies  of 
the  rolls  for  the  city  of  New  Orleans  to  be 
returned  to  the  proper  city  official  by  the 
1st  of  May, and  to  the  auditor  of  the  state 
by  the  let  day  of  July,  so  that  the  city  of 


New  Orleans  can  proceed  to  collect  the 
municipal  taxes  in  pursuance  of  the  direc- 
tions contained  in  Act  109  of  1882.  For  the 
parishes  other  than  Orleans,  the  rolls,  by 
Act  96,  are  directed  to  be  returned  to  the 
recorder  of  mortgages,  sheriffs,  and  the 
auditor  as  soon  as  possible,  but  before  the 
1st  day  of  each  year.  The  law  does  not 
declare  at  whatprecisetime  the  taxis  due, 
but  makes  It  collectible  from  the  date  of 
the  mingof  the  rolls.  I'he  date  of  the 
collection  depends  upon  the  energy  and 
ability  of  the  assessor  to  furnish  copies  of 
the  rolls,  and  this  dates  from  any  day  be- 
tween closing  and  completion  of  the  as- 
sessment to  the  last  day  provided  for  the 
filing  of  the  same.  The  tax  is  due,  that  la. 
the  property  assessed  owes  the  tax,  from 
the  completion  of  the  assessment  on  the 
Slst  of  March  of  each  year,  as  provided  for 
by  the  Act  98  of  188U.  The  last  day  of  the 
filing  of  the  rolls  with  the  city  of  New  Or- 
leans and  the  auditor  of  public  accounts 
was  fixed  respectively  the  Ist  day  of  May 
and  the  Ist  day  of  July.  The  rolls  ought 
to  have  been  filed  in  accordance  with  the 
provisions  of  the  act, "  as  soon  as  possible, " 
and  the  delay  of  the  assessors  in  perform- 
ing their  duty  cannot  have  the  effect  of  re- 
lieving the  property  from  the  burden  of 
taxation  which  the  law  had  imposed. 
When  the  rolls  of  the  city  of  New  Orleans 
are  filed  with  the  auditor,  this  of  coarse 
authorizes  the  state  tax  collector  to  pro- 
ceed to  tbecollectlon  of  state  taxes,  or  they 
are  charged  to  blm  in  the  auditor's  office. 
Had  the  rolls  been  filed  in  accordance  with 
law.  he  would  have  been  authorized  to 
collect  the  tax  after  the  let  day  of  July. 
He  could  have  collected  ^he  tax  had  they 
been  flled  on  any  day  before  this  date  after 
the  completion  of  the  rolls  on  the  Slst  of 
March.  The  tax  is  apportioned  and  ex- 
tended on  the  rolls  by  the  assessor,  and 
the  rolls  when  completed  and  delivpred 
constitute  the  authority  for  the  state  tax 
collector  to  collect  the  tax.  As  he  could 
have  done  this  at  any  time  after  the  Slst 
of  March  had  the  assessor  flled  the  rolls 
with  the  auditor,  it  is  evident  that  the 
property  wa^  liable  for  the  tax  after  the 
rolls  had  been  completed,  although  its  col- 
lection was  postponed  until  they  were 
filed  with  the  auditor  and  charged  to  the 
collector.  The  promulgation  of  the  adop- 
tion of  the  amendment  was  issued  on  the 
12th  of  May,  1888,  after  the  property  had 
become  liable  to  taxation  by  its  amend- 
ment and  the  completion  of  the  assess- 
ment rolls.  The  delay  in  delivering  the 
rolls  cannot  defeat  the  tax  or  change  the 
status  of  the  property  as  it  was  fixed  on 
the  rolls  at  the  completion  of  the  assess- 
ment. The  amendment  to  article  207  of 
the  constitution  did  not  operate  retroact- 
ively and  exempt  the  property  for  the  tax 
which  rested  on  it  prior  to  its  exemption. 
State  v.  City  of  New  Orleans,  40  La.  Ann. 
697,  4  South.  Rep.  891.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  tbejudg- 
nient  appealed  from  be  avoided  and  an- 
nulled, and  it  is  now  ordered  that  there  be 
judgment  in  favor  of  defendant  dismissing 
plaintiff's  demand  and  dissolving  the  in- 
junction issued  herein,  with  costs  and  10 
per  cent,  special  damages  as  attorney's 
fees. 
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FxNNRn,  J.  Had  not  the  rerenne  act  of 
July  12, 18S8,  beeo  passed  by  the  leglfu 
latnre,  no  one  wonld  contend  that  the  con- 
•titntlonad  amendment  promulgated  on 
May  12, 1888,  would  have  operated  to  ex- 
empt plaintllt'a  property  from  the  tax  of 
1888,  which  bad  then  been  regrularly  levied 
ander  the  act  of  1S86,  duly  asaeaaed,  and 
was  then  collectible.  To  hold  otherwlae 
would  be  to  give  a  retroactive  operation 
to  the  amendment,  which  we  have  hereto- 
forediatlnctly denied.  Btatev.CltyoI  New 
Orleans,  40  La.  Ann.  697,  4  South.  Rep. 
891.  The  claim  of  exemption  from  taxa- 
tion for  that  year  arged  by  plaintiff  la 
therefore  baaed,  not  on  the  constitutional 
amendment,  bnt  on  the  aubaequent  legta- 
lative  act.  Nothing  la  better  settled  than 
that  the  legislature  la  powerlPHS,  directly 
or  Indirectly,  to  grant  exemptions  from 
taxation.  This  view  is  condualveagainat 
the  plalntttra  pretenalona. 


Behearing  refnsed. 


(42  I*.  Ann.  2M) 

Paljlvo  y. 


ILJJNOIB  Cent.  R.  Co. 


(Swonme  Oowrt  of  Loutotamo.   Feb.  lO,  1890. 
48  La.  Aon.) 

Bas  AMVMOJkTA — Faotb  Dbctoxd  bt  Bupszm 
Comrr^ApraUf-BoirD— Interbst. 
L  The  •upreme  ooort  1b  bound  to  take  oognl- 
wnoe  of  it*  own  declvions,  and  of  facts  wmd> 
ware  proved  in  each  decisions. 

9.  Hence,  in  a  suit  for  damages  resultlna 
from  an  aooident,  a  fact  proved  in  the  case,  and 
bearing  <«  a  subsequent  case  growing  out  of  the 
same  cause,  will  be  noticed  in  the  latter  case,  in 
which  the  testlaiony  la  reticent  on  tlie  point. 

8.  Under  such  olronmstanoes  the  second  case 
will  be  remanded  for  testimony  on  the  point,  in 
(nrtheranoe  of  substantial  Instioe. 

ox  MOnOX  to  DISMISS. 

1.  Interest  accrued  on  a  demand  when  Judg- 
ment is  rendered  forms  part  of  the  Judgment,  and 
must  be  secured  as  such  in  a  bond  for  a  suspen- 
sive appeal. 

9.  But  interest  wliich  dates  only  fSrom  the  ren- 
dition of  the  Judgment  is  not  to  be  calculated  in 
flzing  the  amount  of  a  suspensive  appeal-bond. 

8.  Nor  is  it  necessary  to  include  costs  of  suit 
ia  making  up  the  amount  of  such  a  bond. 

4.  Costs  and  future  interest  are  considered  as 
secured  by  the  hall  ia  excess  for  which  tba  Judg- 
ment was  given. 
(Syllalnu  by  tfte  Court.) 

Appeal  from  civil  district  court,  pariah 
Of  Orleans ;  F.  D.  Kino,  Jndge. 

Glraalt  Famw,  for  appellanta.  Buck, 
DInkelaplel  A  Hart,  for  appellee. 

Pocb£,J.  The  railroad  company  appeals 
from'  ajudgmentof  fS.OOO  in  favor  of  plain- 
tiff aa  damages  for  the  anfferinga  and  the 
death  of  her  hoaband  by  the  falling  on 
him  of  certain  sheds  owned  by  the  defend- 
ant company.  The  death  of  Palaud  re- 
sulted from  the  same  accident  which 
caused  that  of  John  H.Tacker,  the  drcam- 
stancea  of  which  are  recited  in  our  opin- 
ion in  the  ease  of  Taclcer  v.  Same  Defend- 
ant, ante,  124,  (recently  decided,)  which 
are  the  same  here,  with  this  difference: 
that  Tucker  was  killed  while  walking  by 
the  sheds  on  the  sidewalk,  while  Palaud 
met  with  his  death  while  he  was  nnder 
the  sheds  on  defendant's  premises. 

Under  onr  nnderatanoing  of  the  isanea 
Involved  in  tne  present  case,  it  l>ecomea 


Important  to  ascertain  and  to  JudiclaUy 
determine  the  circumstances  under  which 
Palaud,  the  deceaHed,  entered  the  premleea 
and  found  himself  nnder  the  sheds  of  the 
defendant  at  the  time  that  the  accident 
occurred.  Now,  In  Tucker'a  Case,  it  was  in 
proof  that,  some  time  previous  to  the  fall 
of  the  sheds,  Paland  had  been  employed 
by  the  company's  agent  to  keep  trespaaa- 
era  oft  the  premises,— a  circumatanoe 
which  wonld  have,  in  onr  opinion,  a  very 
material  bearing  on  the  issue  herein  in- 
volved. And,  strange  to  say,  the  record  in 
this  case  contains  no  teatlmony  whatever 
on  this  point.  We  deem  it  onr  duty  to 
take  cognisance  of  facta  proved  in  a  case 
submitted  to  onr  review,  which  have  a 
direct  bearing  on  another  caae  also  nnder 
submission  before  us,  for  adjudication. 
Hnbbs  ▼.  Kaufman,  40  La.  Ann.  820,  4 
South.  Rep.  68;  Meyer  v.  Parker,  41  La. 
Ann.  440,  6  South.  Uep.  679.  Bnt  that  cog- 
nizance In  the  present  case  is  not  of  itaeU 
sulflcient  to  shape  our  decree.  Hence  we 
feel  eonatratned  to  remand  the  case  for 
proof  on  this  important  point.  It  ia  there- 
fore ordered  that  the  Judgment  herein  ren- 
dered be  annulled,  avoided,  and  reversed. 
It  Is  now  ordered  that  the  caae  be  re. 
manded  to  the  district  court  for  the  par- 
pose  of  taking  evidence  on  the  point  her^ 
in  stated,  and  of  determining  whether  or 
not  the  deceased,  Herman  Palaud,  was 
employed  as  keeper  of  the  defendant'a 
shcids  at  the  time  that  the  accident  which 
caused  his  death  happened:  all  costs  to 
abide  the  final  determination  of  the  cause. 

FxNMBB,  J.,  abaent. 

MOTION  TO  DISMIBS. 

PochA,  J.  The  proceeding  thus  quali- 
fied, which  we  are  about  to  review,  is 
properly  an  appeal  by  plaintiff,  in  whose 
favorthe  Judgment  on  the  merits  was  ren- 
dered below,  from  a  decree  which  denied 
her  motion  to  set  aside  the  appeal  taken 
by  the  defendant  corporation,  and  is  pred- 
icated on  the  following  grounds:  (1)  That 
the  surety  on  the  api>eal-bond  was  not 
good  or  sufficient  for  the  rmount  tor 
which  he  had  bound  himself;  •  3)  ihat  the 
amount  of  the  bond  famished  waa  insuffi- 
cient to  sustain  a  suspensive  appeal.  The 
relief  prayed  for  waa  in  the  alternative, 
either  the  absolute  dlsmlBsal  of  the  appetd 
or  to  decree  it  devolution  only.  After 
hearing  evidence  and  argument  of  conn- 
sel,  the  district  Judge  discharged  the  rule 
taken  by  plaintiff,  and  her  present  ai>- 
peal  Is  from  that  Judgment.  In  this 
court  she  coupled  her  appeal  to  a  motion 
ta  hence  dismiaa  defendant's  appeal  from 
the  Judgment  on  the  merits ;  but  the  only 
question  legally  before  us  is  the  appeal 
from  the  Judgment  on  plaintifTs  rule  in 
the  lower  court  for  the  dismissal  of  the 
appeal  taken  by  defendant. 

1.  The  Judgment  on  the  merits  below  waa 
in  favor  of  plaintiff  In  the  sum  of  fS.OOO, 
with  legal  Interest  from  the  date  of  Its 
rendition,  and  for  costs  of  suit.  The  rec- 
ord shows  to  our  satisfaction,  aa  it  did  to 
the  district  Judge,  that  the  surety  on  the 
appeal-bond  Is  good  for  the  amount  In 
which  he  proposed  to  bind  himself.  Ha 
owe*  no  debts,  except  taxes  exigible  at 
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the  end  ot  the  current  year ;  and  he  owns 
the  property  assesaed  at  f  7,600,  and  ap- 
praised by  a  competent  exiiert  at  $8,000, 
as  its  present  market  yalue.  Hence  we 
consider  blm  a  competent  surety  on  a 
bond  of  $7,600. 

2.  But  plaintiffs  second  point  Is  that 
xhe  bond  Itself  la  not  of  an  amount  Buffl- 
cient  to  BOBtain  a  suspensive  appeal,  and 
the  contention  is  that  it  does  not  cover 
interest  and  coats  of  suit.  The  require- 
ment of  the  Ck)de  aa  to  a  suapenalve  ap- 
peal from  a  moneyed  judgment  Is  that  the 
appeal-bond  be  "for  a  sum  exceeding  one- 
half  of  the  amount  for  which  tlie  Judg- 
ment was  given. "  Code  Prac.  art.  S76.  No 
mention  is  made  in  terms  either  of  inter- 
est or  costs,  and  hence  it  would  not  be  a 
violent  presumption  to  conclude  that  the 
law-maker  did  not  intend  either  to  figure 
as  elements  in  making  up  the  amount  of 
the  bond.  The  law-maker  doubtless  con- 
sidered that  both  were  protected  in  the 
bait  required  in  excess  of  the  amount  for 
which  the  Judgment  was  given;  and,  if 
the  matter  was  res  nova,  that  conclusion 
would  strongly  commend  itself  to  such  a 
ludicdal  construction.  But  it  has  been  held 
in  several  eases  that,  in  making  up  a  sus- 
pensive appeal-bond,  interest  which  hud 
accrued  on  the  demand  or  claim  previ- 
ous to  and  up  to  the  date  of  the  Judg- 
ment should  be  included  as  part  of  the 
judgment.  Ross  y.  Pargoud,  2  La.  85; 
Brown  v.  Brown,  9  La.  Ann.  810;  Jorda 
Y.  Judge,  29  La.  Ann.  776.  Hence  that 
rule  can  be  considered  as  settled,  and  we 
have  no  desire  to  disturb  it.  But  it  has 
no  application  to  the  bond  now  under  dis- 
cussion, because  the  judgment  appealed 
from  covers  no  pre-existing  Interest,  and 
contemplates  none  but  future  accruing  in- 
terest, to  date  only  from  the  rendition  of 
the  judgment.  It  stands  to  reason  that 
Interests  which  had  no  existence  previous 
to  the  Judgment,  from  which  alone  they 
are  to  spring  and  to  derive  their  being, 
can  have  no  effect  to  swell  the  amount  of 
the  Judgment  at  the  very  moment  that 
the  decree  is  rendered.  Hence  it  follows 
that  In  this  case  the  interests  to  accrue  in 
the  future  formed  no  integral  or  computa- 
ble part  of  the  judgment  at  the  date  of 
Its  rendition.  As  they  had  yet  no  actual 
being,  they  could  produce  no  present 
effect. 

As  to  the  costs;  our  conclusion  is  that 
they  are  not  to  be  Included  in  the  amount 
of  the  appeal-bond.  The  direct  question 
came  up  but  once  In  our  Judicial  history, 
and  it  was  settled  In  harmony  with  the 
views  herein  expressed.  It  was  In  the 
case  of  Brown  v.  Brown,  9  La.  Ann.  810, 
In  which  the  court  said  that  a  different  in- 
terpretation hud  up  to  that  time  never 
prevailed  or  even  been  contended  for.  It 
was  there  said:  "A  bond  being  required 
exceeding  by  one-half  the  judgment,  in- 
cluding interest  accrued  to  the  date  of  its 
rendition,  the  appellee  is  well  secured,  un- 
der that  interpretation,  for  the  costs  and 
all  future  interests. "  Indeed  no  other  in- 
terpretation  affords  a  legal  reason  for  the 
reaction  of  a  bond  exceeding  by  one-half 
the  amount  of  the  Judgment  appealed 
from.  We  therefore  conclude  with  the  dis- 
trict Judge  that  the  amount  oX  the  bond 


furnished  in  this  case  Is  sufficient  to  sus- 
tain a  anapensive  appeal.  It  is  therefore 
ordered  that  the  judgment  of  the  district 
court  overruling  plaintifTs  motion  to  dis- 
miss the  appeal  taken  by  defendant  in  this 
case  be  affirmed  at  her  costs  in  both 
courts. 


^^"^  (42  La.  Ann.  488) 

Hathond  t.  Vilijcrb,  Recorder,  et  al. 

(Supreme  Court  of  Louisiana.   Marcb  S,  1800. 
&La.  Ann.) 

ilAXBAian—'BaBisTxtL  or  Dbids  —  OAxatoAjAiuai 

OV  laSCRIPTIONB. 

1.  Jtcmdamut  does  not  lie  to  the  recorder  of 
conveyances  to  compel  him  to  cancel  inacriptions 
abawiag  titles  to  real  estate  In  certain  parties, 
unless  It  is  shown  conclnsivelv  by  final  and  ex- 
ecutory Judgment  that  tiie  same  nave  been  decreed 
to  be  erased,  oontradicUnily  with  the  parties  con- 
oemed,  and  that  it  la  hla  ministerial  dnty  to  ex- 
punge them  from  the  archives  of  Ills  office,  the 
less  so  when  the  recorder  discloses  no  interest. 

S.  Parties  In  whose  favor  Inscriptions  eziat 
on  the  oonveyanoe  books  of  the  parlsli,  cannot  be 
forced  to  appear  as  defendants  to  litigate  their 
rights  of  ownership  or  the  like  in  proceedings 
against  the  lecorder  for  the  cancellation  of  the 
same.  They  are  entitled  to  regular  process  and 
trial. 

8.  Exceptions  to  the  form  of  the  proceeding 
and  to  want  of  cause  of  action,  interposed  by  the 
parties  interested,  are  well  founded  and  must 
he  sustained,  in  such  a  case. 

4.  Ingrafting  ordinaiy  salts  in  wliloh  titlea 
to  real  estate  are  involved,  la  such  a  prooeeding, 
is  not  permissible. 
{SuUatnu  by  thie  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleana;  fi.  U.  Riqhtob,  Judge. 

Jos.  MaiUe  and  Qua  A.  Breanx,  for  ap- 
.pellant.  F.  Michinard  and  T.  M.  GUI,  for 
appellees. 

Beruudee,  C.  J.  This  Is  an  application 
for  a  mandamus  to  compel  the  recorder  of 
conveyances  for  the  parish  of  Orleans  to 
cancel  from  his  books  several  Inscriptions 
purporting  to  show  ownership  of  certain 
real  estate  in  this  city  in  various  persons, 
made  co-d^endants.  The  relator  was 
met  by  an  exception  to  the  form  of  pro- 
ceeding, to  a  want  of  cause  of  action,  and 
eventually  a  denial  of  right.  From  an  ad- 
verse Judgment,  this  appeal  lies. 

In  order  to  succeed  the  relator  ought  to 
have  established  (1)  that,  having  a  valid 
cause,  he  had  presented  his  claim  for  can- 
cellation to  the  recorder  of  conveyances; 
(2)  that  it  was  the  ministerial  duty  of 
that  officer  to  have  made  the  erasureii, 
which  he  arbitrarily  declined.  The  grounds 
relied  on  by  the  relator  are,  substantially, 
that  he  was  once  the  owner  of  a  certain 
lot,  and  building  thereon,  which  long  ago 
be  has  transferred  to  the  city  of  New  Or- 
leans, which  presently  owns  the  same;  that 
since  said  transfer  certain  parties  have,' 
under  Judgments  rendered  against  him, 
seised  It,  and  become  the  adjndlcateea; 
thatone  of  them,  or  his  representatives,  is 
In  possession  of  it,  and  enjoys  the  revenues 
yielded  by  It;  that  the  judicial  sales  made 
to  said  parties  are  radical  nullities,  be- 
cause no  writ  of  any  kind  could  have  been 
lawfully  levied  on  said  property  as  hla 
while  it  stood  pubUdy  recorded  In  the 
name  of  tlie  city,  etc.  It  is  manifest  that, 
from  bis  own  statnment,  the  plalntlS  haa 
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no  Interest,  and  dlscloaee  no  cause  of  ac- 
tion, as  he  has  ceased  to  be  the  owner,  and 
Is  vested  with  no  mandate  to  cbamplon 
the  rights  of  the  city,  which,  it  they  be 
trodden  upon,  will  have  the  privilege  of 
revendlcatlon.  Conceding,  however,  that 
he  has  some  Interest,  It  Is  evident  that  bis 
action  Is  palpably  one.  In  disgalse,  to  an- 
nul titles  standing  In  the  name  of  others 
to  real  estate,  and  upon  which  the  court 
necessarily  would  have  to  pass,  for  the 
Inscriptions  could  not  be  canceled  unless 
the  titles  were  previously  pronounced. 
The  present  proceeding  Is  nothing  but  a 
rule  against  a  public  officer  to  compel  him 
to  perform  an  alleged  ministerial  function. 
Although  It  be  true  that,  for  the  purpose 
of  giving  a  clear  title  to  a  parchaser  of 
property  at  a  judicial  sale,  a  motion  to 
Bhow  cause  is  perinisslble  against  the  par- 
ties In  whose  favor  mortgage  inscriptions 
exist,  the  mle,  which  is  not  Inflexible, 
does  not  apply  to  parties  in  whose  favor 
Inscriptions  appear  on  the  conveyance 
books. 

In  relation  to  the  summary  proceeding 
for  the  cancellation  of  mortgage  inscrip- 
tions, it  has  been  well  said  that  the  ob- 
ject is  to  compel  the  auditor  claiming  an 
apparent  charge  to  vindicatehis  right, but 
not  to  oblige  him  to  litigate  it  in  the  ac- 
tion in  which  he  is  called  to  answer,  if  he 
have  a  right  to  proceed  Id  another  form 
or  before  another  forum.  Bank  v.  Delery, 
2  La.  Ann.  650,  and  other  cases.  The  rea- 
son is  manifest  that,  while  the  court  may 
order  the  erasure,  it  does  not  necessarily 
have  to  pass  on  the  claim  of  a  mortgage 
right  of  the  party,  for  usually  It  relegates 
both  to  the  proceeds,  the  validity  of  the 
same  to  be  subsequently  determined; 
while  in  cases  of  cancellation  of  inscrip- 
tions from  the  conveyance  books  no  auch 
reference  can  take  place,  as  the  court,  pre- 
vious to  ordering  the  erasure,  have  to  pro- 
sonnce  the  titles  Invalid.  It  would  be 
monstrous  to  coerce  the  parties  to  ap- 
pear on  mere  notice  in  a  controversy 
which  in  form  is  summary,  and  In  sub- 
Btancehasallths  emblems  of  a  real  action, 
to  litigate  their  titles  in  that  hasty  way. 
The  proper  practice  would  be  to  proceed 
against  the  parties  regularly,  and,  if  de- 
sirable, to  connect  the  recorder  of  convey- 
ances with  the  proceeding. 

Ingrafting  ordinary  salts,  in  whicb  ti- 
tles to  real  estate  are  involved,  on  a  sum- 
inai7  proceeding  against  an  officer  to  re- 
quire the  execution  of  a  ministerial  duty. 
Is  not  allowable.  In  such  cases  the  de- 
fendant, who  would  be  entitled  to  a  trial 
by  jury,  could  be  debarred  of  it.  We  are 
authorized  to  take  judicial  notice  of  our 
own  decisions.  Paland  v.  Railroad  Co., 
42  La.  Ann.  — ,  ante,  899.  Under  that  as- 
sumption, we  cannot  ignore,  and  know 
that  It  appears,  by  proceedings  brought 
In  this  court  by  Raymond, upon  which  we 
have  rendered  an  opinion  and  decree,  that 
he  has  taken  steps  In  the  lower  court  to 
eject  the  Billgery  heirs  from  this  same 
property.  State  v.  Judge,  41  La.  Ann.  951, 
6  South.  Rep.  721.  The  present  proceeding 
against  the  recorder  of  conveyances  ap- 
pears to  be  a  sabteriuge  to  accomplish  in- 
directly, if  possible,  that  which  could  only 
be  done,  and  has   been    undertaken,  di- 


rectly. Had  the  plaintiff  already  obtained 
final  and  executory  judgments  contradic- 
torily with  such  parties,  recognizing  his 
pretensions  and  decreeing  the  cancellation 
of  the  inscriptions  here  In  question,  and 
had  he  presented  the  same  to  the  recorder 
of  conveyances,  with  a  demand  for  eras- 
ure, and  had  the  latter  refused,  without 
good  cause,  to  erase  the  inscriptions,  the 
platntifl  would  have  had  the  right  to  com- 
plain, and  would  have  obtained  redress; 
but  he  has  not  established  any  such  griev- 
ances, and,  in  the  absence  of  such  show- 
ing, or  the  like,  be  cannot  obtain  the  relief 
which  be  seeks.  Surely  the  recorder  is  not 
at  fault,  and  the  objections  set  up  by  the 
parties  really  in  interest  were  properly  sus- 
tained.   Judgment  affirmed. 


(»  Ala.  477) 
Eltton  Land  Co.  v.  Matob,  Etc.,  of  Bm- 

MINOHAM. 

Oupreme  Com*  of  JUabama.    May  23,  1890.) 
OoNSTiTtmoNAi,  Law— Taxation— MmnoiPAi  Cob- 

P0RATI0N8. 

The  charter  of  the  city  of  Birmingham,  S  30, 
subd.  25,  provides  that  "if  there  is  any  property  in 
the  city  on  the  1st  day  of  January  of  the  then  current 
year,  which  was  not  in  the  city  on  the  1st  day  of 
January  of  the  preoedine  year,  •  •  •  and  con- 
sequently not  assessed  for  state  taxation  duriojr 
the  preceding  year,  then  it  shall  be  lawful  for  the 
clerk  of  the  board,  and  it  shall  be  his  duty,  to 
assess  such  proper^r  •  •  •  at  a  fair  valuation, 
*  *  *  which  shall  be  added  to  the  valuation  aa 
assessed  for  state  taxes  for  the  preceding  year, " 
and  the  municipal  taxes  assessed  on  the  resulting 
valuation.  The  provision  is  likewise  extended  to 
improvements  erected  in  the  precedingyear,  and 
enhancing  the  value  of  the  property.  Held,  that 
this  section  is  in  violation  of  Const  Ala.  art  11, 
S  7,  which  provides  that  "no  city  •  •  •  shall 
levy  or  collect  a  larger  rate  of  taxation  in  any 
one  year  on  the  property  thereof  than  one-half  of 
1  per  cent  of  the  value  of  such  property  as  as- 
sessed for  state  taxation  during  the  preceding 
year." 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Shabpr,  Judge. 

This  action  was  brought  by  the  appel- 
lant, a  private  corporation,  against  the 
municipal  authorities  of  the  city  of  Bir- 
mingham, to  recover  taxes  which  plalntlB 
had  paid  under  protest,  as  levied  by  de- 
fendant for  and  during  the  year  1887,  and 
was  commenced  on  the  15th  October,  1888. 
Defects  of  forms  In  the  pleadings  were 
waived  by  the  parties,  and  the  case  was 
submitted  to  the  decision  of  the  court, 
without  the  intervention  of  a  jury,  on  an 
agreed  statement  of  facts.  The  court 
rendered  judgment  for  the  defendant,  and 
this  Judgment  Is  here  assigned  as  error. 

A.  T.  London,  for  appellant.  Cabanisa 
A  Weakley,  for  appellee. 

Clopton,  J.  Section  20,  subd.  25,  of  the 
charter  of  the  city  of  Birmingham,  after 
conferring  power  on  the  mnyor  and  alder- 
men to  assess,  levy,  and  collect  taxes  on  all 
property  In  the  city  for  each  year,  not  ex- 
ceeding one-hall  of  1  per  cent,  on  the  value 
thereof, and  providing  that  the  assessments 
are  to  bemade  by  the  clerk  of  thecity  from 
the  state  and  county  assessment  books  as 
assessed  for  state  taxes  the  preceding  year, 
further  provides :  "That  if  there  was  any 
property  in  the  city  on  the  Ist  day  of  Jan- 
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uary  ot  the  then  corrent  year  which  was 
not  In  the  city  on  the  let  day  of  January 
of  the  preceding;  year,  or  If  there  were  im- 
provements on  the  iBt  day  of  January  of 
the  then  current  year  erected  on  property 
materially  enhancing  the  value  of  such 
property,  which  said  Improvements  had 
not  been  erected  on  the  Istday  of  January 
of  the  preceding  year,  and  consequently 
not  assessed  for  state  taxation  during  the 
preceding  j-ear,  then  it  shall  be  lawful  for 
the  clerk  of  the  board,  and  it  shall  be  bis 
duty,  to  assess  such  property  or  Improve- 
ments at  a  fair  valuation,  which  said  val- 
uation shall  be  added  to  the  valuation  as 
assessed  for  state  taxes  for  the  preceding 
year,  and  the  taxHS  so  assessed  shall  be 
collected  as  the  other  assessments  are  col- 
lected." Acts  1882-88,  p.  301.  Dnder  the  au- 
"thorlty  conferred  by  this  section,  the  may- 
or and  aldermen  caused  to  be  assesHed  for 
taxation  lor  the  year  1SS7  personal  prop- 
erty of  the  Elyton  Land  Company,  which 
was  not  within  the  city  on  the  1st  day  of 
January,  1886,  but  was  within  the  city  on 
the  1st  day  of  January,  1887,  and  had  not 
been  assessed  for  state  taxation  during 
the  preceding  year.  The  company  paid 
the  taxes  under  protest,  and  bring  the 
action  to  recover  the  amount. 

The  record  raises  the  question  whether 
the  provision  of  the  charter  conferring 
such  authority  Infringes  section  7  of  article 
11  of  theconstttntlon,  which  declares :  "No 
slty,  town,  or  other  municipal  corpora- 
tion, other  than  provided  for  in  this  arti- 
cle, shall  levy  or  collect  a  larg^er  rate  of 
taxation  In  any  one  year  on  the  property 
thereof  than  one-half  of  one  per  centum  of 
the  value  of  such  property  as  assessed  for 
state  taxation  during  the  preceding  year. " 
The  provision  otherwise  relates  to  the 
power  to  levy  an  additional  rate  for  the 
payment  of  debts  existing  at  the  time  of 
the  ratification  of  the  constitution.  In 
the  absence  of  constitutional  restrictions, 
the  general  assembly  could  confer  on  mu- 
nicipal corporations  the  power  of  taxation 
for  municipal  purposes  an  to  rate,  assess- 
ment, and  subjects  which  it  possesses  for 
state  purposes.  The  Inhibition  against 
the  power  of  municipal  corporations  to 
levy  a  greater  rate  of  taxation  than  pre- 
scribed In  the  constitution  operates  a  lim- 
itation on  the  power  of  the  legislature  to 
delegate  authority  for  that  purpose.  In 
Interpreting  limitations  upon  legislative 
power  in  state  constitutions,  the  nature 
and  objects  of  the  particular  limitations 
should  be  kept  In  view,  and  the  causes  in 
•which  they  originated  considered  in  the 
light  of  history  and  former  constitutions, 
and  BDch  force  and  operation  given  to  the 
language  employed  consistent  with  its 
legitimate  meaning  as  may  fairly  remedy 
existing  and  apprehend  evils,  and  accom- 
plish the  desircKil  ends.  The  framers  of  the 
constitution  were  cognizant  that  no  gov- 
ernmental power  is  more  liable  to  abuse 
than  the  taxing  power,  and  also  of  its  op- 
pressive use  and  perversion  by  municipal 
authorities  without  regard  to  the  Inter- 
.ests  of  the  citizen.  They  sought  to  pre- 
vent this  abuse  by  restricting  the  exercise 
of  the  power  within  moderate  and  protect- 
ive limits.  It  Is  contended  that  the  con- 
stitutional inhibition  is  against  a  higher 


rate  of  taxation,  and  was  not  intended  to 
restrict  the  power  of  the  municipality  to 
assess  taxes  on  property  only  which  had 
been  tussessed  for  state  taxation.  This 
construction  Ignores  the  relation  which 
the  rate  sustains  to  the  valuation,  and 
their  inseparable  connection.  As  all  taxes 
levied  on  property  In  this  state  are  re- 
quired to  be  assessed  in  exact  proportion 
to  its  value,  an  assessment  or  appraise- 
ment is  an  essential  preliminary  to  the  ai>- 
portlonment.  Without  an  assessment 
made  in  the  mode  required  by  law,  and  by 
the  proper  officers,  the  taxis  without  sup- 
port. This  is  the  principle  underlying  the 
limitation  upon  the  taxing  power  of  mu- 
nicipal corporations.  Experience  having 
shown  the  Insnfflciency  of  a  limitation  up- 
on the  mere  rate,  which  could  be  easily 
avoided  by  increasing  the  value,  preserv- 
ing at  the  same  time  the  nominal  rate, 
and  that  a  mandate  to  the  general  assem- 
bly "to  restrict  their  power  of  taxation, 
assessment,  and  contracting  of  debt"  did 
not  promote  the  ends  proposed,  it  became 
apparent  that  the  Interests  and  protection 
of  the  citisen  called  for  a  restraint  better 
guarded  and  moreimperatively  protective. 
The  plan  devised  was  to  limit  the  rate 
to  a  specified  per  cent,  of  the  value  as  as- 
sessed for  state  taxation. 

The  controlling  principle  Is  the  adoption 
for  cities,  towns,  and  other  municipal 
corporations  of  the  assessment  of  value 
made  by  the  officers  of  the  state,  as  the 
basts  of  the  per  cent,  to  be  levied,  and  the 
measure  of  the  tax -payer's  liability,  there- 
by preventing  different  assessments,  vary- 
ing as  to  values,  for  the  state  and  for  the 
political  subdivisions,  mere  agencies  for 
the  administration  of  local  government, 
and  furnitjhing  a  rule  by  which  whether 
the  limited  per  cent,  had  been  exceed- 
ed conld  be  ascertained  by  a  mere  arith- 
metical calculation.  As  we  bare  said,  a 
constitution,  the  revision  of  a  former  con- 
stitution, should  be  interpreted  inthellght 
of  its  predecessor.  Thecorrespoudingpro- 
vlsion  in  the  constitution  of  18(18  is  found 
in  section  S6  ot  article  4,  which  declared : 
"The  general  assembly  shall  not  have 
power  to  authorize  any  municipal  corpo- 
ration •  •  •  to  levy  a  tax  on  real  and 
personal  property  to  a  greater  extent 
than  two  per  centum  of  the  assessed  value 
of  such  property. "  The  revisers,  not  be- 
ing satisfied  with  the  provision,  the  sup- 
posed defect  in  which  consisted  in  the  un- 
restrained power  of  the  legislature  to  pro- 
vide for  assessments  for  municipal  officers, 
materially  altered  it.  Not  only  was  the 
per  cent,  largely  reduced,  but  also  in  lien 
of  the  words,  "the  assessed  value  of  such 
property,"  the  phrase,  "the  value  of  such 
propery  as  assessed  tor  state  taxation 
dnring  the  preceding  year, "  was  Inserted. 
When  the  clause  thus  altered  is  considered 
in  connection  with  the  omission  from  the 
present  constitution  ot  the  mandate  of 
the  general  assembly  as  to  the  restriction 
of  the  power  of  assessment,  the  purpose 
to  provide  the  state  assessment  as  the 
basis  ot  the  percentage,  and  to  prohibit 
special  assessments  for  municipal  taxa- 
tion, confining  municipalities  to  the  exer- 
cise of  the  legislative  function  of  levying 
taxes,  becomes  apparent.    The  effect  is  to 
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prescribe  for  manlcipal  corporatione  the 
same  rule  which  goveroB  the  levy  of  coun- 
ty taxes,  except  that  the  latter  are  ae- 
Bessed  on  the  state  assessment  tor  the 
cnrrenttax  year,  and  the  former  on  the  as- 
sessment for  the  precedlnj?  year.  Perry 
Co.  V.  Railroad  Co.,  58  Ala.  646.  The 
reason  for  this  difference  may  have  been 
that,  manidpal  taxes  being  generally  lev- 
ied before  the  completion  of  the  state  as- 
sessment for  the  current  year,  the  assess- 
ment tor  the  preceding  year  tarnished  the 
onl.v  certain  and  ascertained  data  for  ad- 
justing the  levy;  but,  whatever  be  the 
reason,  the  expression  "one-half  of  one 
centum  of  the  value  of  such  property  as 
assessed  for  state  taxation  during  the 
preceding  year"  excludes  the  Inference 
that  the  percentum  may  be  of  the  valueas 
assessed  for  municipal  taxes  by  municipal 
officers,  or  as  assessed  by  any  other  mode 
of  assessment.  Expresslo  unins  est  ex- 
oJaslo  altertua.  A  constitutional  inhibi- 
tlou  that  no  city,  town,  or  other  munic- 
ipal corporation  shall  levy  a  larger  rate 
of  taxation  on  property  than  a  specifled 
per  cent,  of  a  designated  value  is  the  pro- 
hibition of  a  levy  upon  a  different  value. 
Under  the  constitution,  a  city  has  no  au- 
thority to  levy  a  tax  upon  the  value  of  prop- 
erty during  the  cun-ent  tax  year.  In  City 
of  Birmingham  v.  Klein,  ante,  386,  Cpresent 
term,)  speaking  of  this  limitation,  it  is  said 
Rrgnendo:  "Not  only  is  the  levy  by  any 
city  to  be  made'  on  the  property  thereof,'/, 
e.,  the  whole  taxable  property  thereof, 
but  it  must  be  made  on  '  such  property  as 
assessed,  for  state  taxation  during  the 
preceding  year.'"  Though  rules  of  statu- 
torj'  construction  may  be  of  limited  appli- 
cation in  the  construction  of  constitu- 
tions, in  the  ab^nce  of  precedents  in  re- 
spect to  similar  constitutional  provisions 
the  construction  placed  upon  statutes 
somewhat  analogous  may  shed  light  up- 
on the  question.  Fnder  a  statute  of  Vir- 
ginia conferring  on  the  supervisors  au- 
thority to  fix  the  amount  of  the  county 
levies,  and  to  order  the  levy  "  on  all  prop- 
erty asseHsed  with  state  taxes  in  the 
county, "  it  was  held  that  the  county  au- 
thorities could  not  levy  a  tax  on  any 
property,  though  in  the  county,  which 
had  not  been  assessed  with  state  taxes. 
Railroad  Co.  v.  Washington  Co.,  80  Qrat. 
471.  Under  the  charter  of  Ft.  Wayne, 
Ind.,  which  provided  that  the  assessment 
for  local  improvements  should  not  in  any 
year  exceed  10  per  cent,  of  the  value  of  the 
property  as  valued  and  assessed  on  the 
tax  duplicate  for  state,  county,  and  munic- 
ipal purposes,  it  was  held  that,  there  be- 
ing no  mode  for  determining  the  rate  of 
assessment  to  which  property  that  could 
not  be  valued  and  assessed  on  the  tax 
duplicate  was  liable,  such  assessment 
could  not  be  made.  First  Pres.  Church  t. 
Ft.  Wayne,  86  Ind.  338. 

It  is  argued  that  this  construction  ex- 
empts all  property  which  may  have  es- 
caped state  taxation  during  the  preceding 
year,  and  all  property  which  may  come 
Into  existence  after  the  completion  of  the 
state  assessment.  As  to  property  which 
may  escape  state  assessment,  the  munic- 
ipal officers,  on  its  discovery,  have  but 
to  report  the  same  to  the  assessor  or  col- 


lector, whose  duty  it  then  becomes  to  as- 
sess it;  and  as  to  property  subsequently 
coming  into  existpuce,  if  it  exists  on  the 
1st  day  of  January  of  tlie  current  year,  its 
value  will  be  assessed  fur  state  taxation 
during  such  year,  and  the  monicipality 
can  levy  a  tax  on  such  property  in  the 
succeeding  year,  the  only  sequence  being  to 
postpone  the  levy  of  the  tax  for  one  year. 
The  power  conferred  on  the  municipal 
authorities  by  the  charter  of  the  city  of 
Birmingham,  where  the  value  of  real  es- 
tate as  assessed  for  state  taxation  dur- 
ing the  preceding  year,  has  been  material- 
ly enhanced  on  the  ist  day  of  January  of 
the  current  year  by  improvements  erected 
thereon  which  had  not  been  erected  on 
the  1st  day  of  January  of  the  preceding 
year,  to  assess  such  improvements  at  a 
fair  valuation,  and  add  such  valuation  to 
the  value  as  assessed  for  state  taxation, 
authorizes  the  municipal  authorities  to 
levy  on  such  real  estate  a  greater  rate 
than  oue-half  of  1  per  cent,  of  the  value  as 
assessed  for  state  taxation  during  the 
preceding  year,  and  violates  the  letter  of 
the  constitution.  Keeping  in  mind  that 
an  assessment  is  essential  to  support  a 
tax  upon  valuation,  and  that  none  is  pro- 
vided or  authorized  other  than  the  state 
assessment,  and  giving  force  and  effect  to 
each  word  and  phrase,  it  follows  that 
municipal  corporations  are  inhibited  by 
the  constitution  to  levy  a  tax  on  any  prop- 
erty which  had  not  been  assessed  for  state 
taxation  during  the  preceding  year.  Of 
course  this  decision  only  applies  to  taxes 
assessed  on  property  as  such  accordlug  to 
value,  not  to  other  subjects  of  taxation, 
such  as  privileges  and  occupations. 

We  have  carefully  considered  the  ques- 
tion raised,  because  of  its  importance, 
and  that  it  is  brought  for  the  first  time 
before  the  court,  and  have  arrived  at  the 
conclusion  announced  with  some  reluc- 
tance. But  with  the  pollqy  or  expediency 
of  the  constitutional  provision  we  have 
no  judicial  concern.  Our  duty  is  to  inter- 
pret it  as  ordained  by  the  people.  We  are 
forced  to  hold  that  the  proviso  to  section 
20,  subd.  25,  of  the  charter  of  the  city, 
above  quoted,  is  unconstitutional.  Judg- 
mentruversed,and  Judgment  here  rendered 
in  favor  of  plaintiff  for  $4,838.18.  Reversed 
and  rendered. 

(90  Ala.  474) 

Alexandbb  et  al.  v.  Jo.nes. 
(Supreme  Court  of  Alabama.    iSsj  as,  1800.) 
Pabtnbbship— FiBM  Dbbts— AcrriOK  aqainst 
Fabtneb. 
Under  Code  Ala.  j  2605,  providing  that  any 
one  of  the  partners  may  be  sued  for  the  obliga- 
tion of  all,  a  partnership  may  sue  an  individual 
for  a  debt  created  by  a  former  partnership  com- 
posed of  defendant  and  a  member  of  plaintiff  firm. 

Appeal  from  circuit  court,  Colbert  coun- 
ty ;  H.  C.  Spkake,  Judge. 

This  suit  was  instituted  by  the  suing 
out  of  an  attachment  from  the  circuit 
court  of  Colbert  county  against  the  defend- 
ant, Paul  C.  Jones,  who  was  then  a  non- 
resident of  the  state  of  Alabama.  The 
suit  wa«  brought  by  the  appellants,  Alex- 
ander Bros.,  a  partnership  compofied  of 
Sidney  J.  Alexander,  J.  M.  Alexander,  and 
Percy  Alexander,  and  sought  to  recover 
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from  the  defendant,  Paul  C.  Jones,  a  debt 
created  by  a  partnership  known  as  Alex- 
ander &  Jones,  and  composed  of  Sidney 
J.  Alexander  and  the  defendant,  Paul  C. 
Jones.  Sidney  J.  Alexander  was  a  mem- 
berof  both  firms  at  the  time  the  debt  sued 
on  was  created.  The  defendant  was  sued 
ou  his  individual  liability,  and  his  individ- 
ual property  attached,  and  no  daim 
whatever  was  asserted  against  the  part- 
nership or  the  partnership  property  of 
Alexander  &  Jones.  Dpon  motion  o(  the 
defendant  the  suit  was  dismissed  by  the 
court  on  the  ground  that  a  common-law 
court  had  no  jurisdiction  of  a  suit  like  the 
present,  and  from  this  judgment  of  the 
court  plaintiffs  appealed. 
Kirk  &  Almon,  for  appellants. 

McClellan,  J.  The  question  present- 
ed by  the  rerord  was  under  consideration 
at  the  last  term  in  another  branch  of  this 
case,  but  a  decision  of  it  was  then  pretermit- 
ted as  not  being  necessary  to  a  determina- 
tion of  that  appeal.  Mr.  Justice  Clopton, 
delivering  the  opinion  in  that  branch  of 
the  case,  in  speaking  of  the  rigbtof  a  p«rt- 
nership,  one  member  of  which  was  also  a 
member  of  another  firm  which  was  in- 
debted to  the  plaintiff  partnership,  to 
maintain  an  action  against  the  other 
members  of  the  debtor  firm,  had  this  to 
Bay:  "At  common  law  one  partuership 
can  maintain  no  action  against  another, 
when  one  of  the  partners  is  a  member  of 
both  firms.  The  reason  is  that  the  com- 
mon partner  must  necessarily  be  the  plain- 
tiff and  defendant,  and  that  a  Judgment 
cannot  be  rendered  In  lavor  of  hlmselt  and 
against  himself.  But  by  statute  any  one 
of  the  associates,  or  his  legal  representa- 
tive, may  be  sued  for  the  obligation  of  all. 
Code,  S  2605."  6  South.  Rep.  382.  This 
statute  has  been  construed  to  give  a  cred- 
itor the  right  to  sue  any  one  of  the  part- 
ners for  a  debt  contracted  by  the  firm, 
whether  due  b'y  account  or  otherwise; 
and  that  the  effect  of  the  suit  so  com- 
menced is  to  change,  for  the  purposes  of 
such  suit,  the  obligation  of  the  partners 
from  joint  to  joint  and  several.  The  cred- 
itor may  declare  on  the  debt  as  the  indi- 
vidual liability  of  the  partner  sued.  Dura- 
mus  V.  Harrison.  26  Ala.  826;  Hall  v.  Cook, 
69  Ala.  87.  Under  a  statute  of  Mississippi, 
declaring  the  notes  of  partners  joint  and 
several,  it  was  held  that  a  member  of  a 
partnership  may  be  co-plaintiff  with  the 
other  partners  in  a  suit  on  a  promissory 
note  against  the  members  of  another 
firm,  of  which  he  is  also  a  partner,  pro- 
vided he  is  not  joined  as  defendant,  and 
that  the  others  cannot  set  up  his  liability  as 
a  defense.  Morris  v.  Hlllery,7  How.  (Miss.) 
61.  In  Lacy  v.  Le  Brace,  6  Ala.  904,  it  was 
held  that  the  death  of  a  common  partner 
removed  the  impediment  to  a  suit  at  law 
to  recover  a  demand  due  by  one  firm  to  the 
other,  and  that  the  survivor  of  the  one 
may  sue  the  survivor  of  the  other.  The 
reason  of  the  rule  at  common  law  having 
ceased  by  operation  of  the  statute,  it 
would  seem  that  the  rule  also  should 
cease.  Another  reason  forthecommonlaw 
rule— one  that  lies  back  of  the  reason 
stated,  and  is  the  basis  of  the  latter^is 
that  as  between  such  partnerships  no  con- 


tract could  have  any  legal  existence;  as 
to  so  hold  would  be  to  give  validity  to  an 
agreement  of  the  common  partner  made 
with  himself.  Story,  Pai-tn.  §  234;  Pars. 
Partn.  288.  It  is  raanlfest  that  this  reason 
also  is  obviated  by  our  statute,  sin<-e,  by 
its  influence,  the  contract  is  not  only 
Jointly  that  of  the  common  partner  and 
his  associates,  but  is  separately  ana  sev- 
erally the  compact  of  each  one  of  the  as- 
sociates, to  all  intents  and  purposes,  as  if 
only  one  of  the  partners,  and  that  onenot 
a  member  of  the  other  firm,  had  entered  in- 
to it;  and  it  is  valid,  even  at  law,  as  to 
him,  whatever  in  strictly  legal  contempla- 
tion may  be  its  infirmity  as  an  obligatiou 
of  his  co-partner.  Whether  the  rule  be 
referable  to  one  or  the  other  or  both  of 
these  reasons,  it  is  a  pure  technicality,  as 
is  demonstrated  by  the  fact  that  such  con- 
tracts have  always  been  upheld  and  en- 
forced in  equity.  Its  existence,  even  in 
those  cases  where  the  reascms  stated  ap- 
ply, has  been  deplored  by  eminent  jurists, 
who  approve,  as  a  better  doctrine  of  ab- 
stract law,  that  which  obtains  in  every 
system  of  jurisprudence,  except  that  of 
common-law  countries,  and  which  ac- 
cords to  partnerships  something  of  an  en- 
tity, like  that  of  corporations,  separate 
and  apart  from  the  individuals  who  com- 
pose them,  in  such  sort  that  contracts  and 
actions  between  them  are  in  no  wise  af- 
fected by  the  fact  of  a  common  member- 
ship. Following  the  lead  of  Lacy  v.  Le 
Bruce,  supra,  and  carrying  the  doctrine  of 
that  case  to  its  legitimate  consequences, 
and  confining  the  operation  of  the  mle 
to  those  cases  In  which  the  only  possible 
reasons  for  it  exist,  we  hold  that  under 
our  statute  it  does  not  otain  where  the 
suit,  as  here,  is  against  4  member  or  mem- 
bera  of  the  debtor  partnership,  who  are 
not  members  of  the  plaintiff  firm.  1  LIndl. 
Partn.  •2&1,  note  3;  2  Llndl.  Partn.  'SeO, 
note  102.  The  Judgment  of  the  circuit 
court  dismissing  the  suit  is  therefore  re- 
versed, and  the  cause  remanded. 

351) 
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D0LLIN8  et  aJ.  V.  Pollock  et  al. 

{Swpreme  Court  of  Alabama.    May  S8,  1890.) 

ATTAoamNT— AsAiNST  Fartnebsbif— Non-Rmi- 

DBNTS — LiBN. 

1.  Where  defendants  in  attachment  are  de- 
scribed in  the  affidavit  and  in  Uie  writ  as  "O.  A 
J.  F.,  partners  under  the  style  of  F.  Bros.,"  the 
attacnment  may  be  levied  either  on  partnership 
effects  or  on  the  individual  property  of  the  mem- 
bers, the  obligations  of  partners  under  the  laws 
of  Alabama  being  joint  and  several. 

a.  Ck>de  Ala.  S  2936,  providing  for  notioa  by 
pablication  of  attachment  against  the  property  of 
a  non-resident,  applies  as  well  to  attachmenta 
based  on  a  fraudulent  disposition  of  his  property 
by  the  debtor  as  to  those  based  on  the  not  that 
he  has  left  the  state. 

8.  Where  an  attachment  aas  been  sued  oat 
against  the  defendants  in  an  action,  and  plaintifis 
suffer  a  voluntary  nonsuit  in  snch  action,  which, 
however,  is  set  aside  on  their  motion  at  the  same 
term,  the  lien  of  that  attachment  is  left  as  it  waa 
before  the  nonsuit  was  granted. 

4.  The  aftldavlt  for  attachment  is  not  admis- 
rible  in  evidence  on  the  trial  of  the  claims  of  third 
persons  who  allege  that  they  had  purchased  the 
property  levied  on  before  the  levy. 

Appeal  from    circuit    court,  Marengo 
county ;  W.  E.  Clabkb,  Judge. 
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This  was  a  statntory  claim  suit,  In  which 
the  appellants  interpoaed  a  claim  tu  prop- 
erty levied  on  under  an  attachment  Issued 
ancillary  to  a  suit  broujcht  by  the  appel- 
lees aftainst  Price  Bros.  Upon  the  evi- 
dence, the  claimants  requested  the  court 
to  Kive  the  following  written  charges  to 
the  jury:  (1)  "The  court  charges  the  Jury 
in  this  case  that  the  inquiry  should  be  di- 
rected to  the  bona  idea  of  the  debt,  and 
the  sufficiency  of  the  consideration,  and 
the  reservation  of  a  benefit  to  the  debtor. 
If  the  transaction  is  not  assailable  on 
some  one  of  these  grounds,  fraud  other- 
wise has  no  room  for  operation."  (2) 
"The  court  charges  the  jury  in  this  case 
that  whether  there  exists  the  ordinary 
badges  of  fraud,  whether  the  debtor  In- 
tended to  hinder  ordetraud  bis  other  cred- 
itors, whether  Adams  and  Dollins  were 
swift  in  the  race  of  dilligencefor  the  purpose 
of  defaulting  other  creditors  who  were 
pressing  their  demands,or  whether  such  is 
the  necessary  consequence,  are  not  material 
Inquiries."  (8)  "The  court  charges  the  jury 
that  the  burden  of  proof  that  no  benefit 
was  reserved  to  Price  Bros,  is  on  the  plain- 
tiffs." (4)  "Theconrt  charges  the  jury  in 
this  case  that  the  Intention  of  Price  Bros. 
In  making  this  sale  to  Adams  ami  Dollins 
is  not  to  be  considered  in  determining  the 
legality  of  this  transaction."  The  court 
refused  to  give  each  of  these  charges,  and 
the  claimants  reserved  an  exception  to 
each  such  refusal.  There  was  judgment 
for  the  plaintiffs  in  the  claim  suit,  and  the 
claimants  bring  this  appeal,  and  assign 
the  various  rulings  of  the  court  below  as 
error. 

Geo.  W.  Taylor,  lor  appellants.  Tay- 
Joe  A  Jobnstoa  and  Oeo.  uyon,  for  appel- 
lees. 

Stone,  C.  J.  Pollock  &  Co.  sued  out  an 
attachment  against  Price  Bros.,  which 
was  levied  on  a  stock  of  merchandise. 
Dollins  and  Mrs.  Adams,  as  partners, 
claiming  to  be  purchasersfrom  Price  Bros., 
interposed  a  claim  to  the  merchandise,  ex- 
ecuted a  claim  bond,  and  Inaugurated 
what  is  known  In  our  jurisprudence  as  a 
"  trial  of  the  right  of  property, "  a  statu- 
tory proceeding  which  answers  the  pur- 
pose of  an  action  of  trespass  against  the 
sheriff,  when  it  is  complained  that,  under 
process  against  one,  be  has  levied  on  th« 
personal  goods  of  another.  The  issue  of 
merit  in  such  trial  Is  formed  by  an  allega- 
tion un  the  part  of  the  plaintiff  in  the  pro- 
cess that  the  goods  levied  on  are  subject 
to  it,  and  a  denial  by  the  claimant  of  the 
truth  of  that  allegation.  Such  suit  can  be 
resorted  to  only  when  there  is  another 
Buit,  or  final  process  in  progress,  and  in 
the  absence  of  such  suit  or  process  for  the 
enforcement  of  a  judgment  recovered  there 
can  be  no  rightful  resort  to  this  statutory 
remedy.  The  statutes  define  Its  bound- 
aries. .S  Brick.  Dig.  776.  In  such  trial  the 
claimant  is  not  concerned  in  the  rightful- 
ness of  the  levy.  His  right  to  litigate  is 
confined  to  his  right  to  the  property,  and 
to  his  legal  right  as  con  trasted  with  any 
equitable  claim  he  may  assert.  Id.  But  if 
the  process  under  which  the  condemna- 
tion is  sought  is  void,  he  can  take  advan- 
tage of  its  invalidity.   Of  mere  irregulari- 


ties, or  reversible  errors,  he  cannot  com- 
plain. Id.  p.  777,  §  25.  At  the  threshold 
(jf  the  trial  the  claimants  contended  that 
the  attachment  was  void,  and  should  be 
dissolved.  The  first  ground  on  which  they 
rest  this  contention  is  that  the  suit,  as 
they  claim,  is  not  against  the  partnership, 
but  against  the  individuals  composing  it; 
and  that  consequently  only  the  individual 
property  of  the  defendants  could  be  at- 
tached. This  argument  is  presented  In 
two  Ckspects,  the  first  of  which  is  that  the 
suit  as  originally  framed  was  against  O. 
R.  Price  and  J.S.  Price  as  individuals  and 
not  as  a  partnership.  In  suing  out  the 
process,  alike  in  the  affidavit  and  In  the 
attachment,  the  defendants  are  described 
as  "O.  B.  &  J.  S.  Price,  partners  under  the 
style  of 'Price  Bros.'"  A  judgment  and 
execution  following  this  decription  of  the 
defendants  would  be  a  judgment  and  execu- 
tion against  the  partnership,  and  against 
each  individual  member  named  in  the  pro- 
cess. CJnder  such  process  the  sheriff  w  ould 
be  authorized  to  seize  both  partnership 
effects,  and  the  individual  property  of  the 
several  members  composing  the  firm. 
Leinkauff  v.  Munter,  76  Ala.  194;  Pearce 
V.  Shorter,  50  Ala.  318.  It  is  difficult  to 
conceive  how  else  process  could  be  framed 
so  as  to  authorize,  in  one  suit  and  under 
one  process,  the  seizure  of  the  property  of 
the  partnership,  and  of  the  individual 
members  composing  it.  In  opposition  to 
the  principle  stated  above,  the  appellant 
relies  on  certain  rulings  of  this  court. 
Some  of  the  expressions  found  in  some  of 
those  cases  may,  as  general  propositions, 
be  misleading;  but,  interprete<l  in  the 
light  of  the  facts  in  the  particular  cases, 
they  are  not  opposed  to  what  we  have 
said.  It  should  bepromised  thatourstat- 
ute  makes  the  obligations  of  partners  joint 
and  several,  and  permits  the  creditor  to 
sue  them,  jointly  or  severally,  at  his  op- 
tion. Code  1886,  §  2605 ;  Haralson  v.  Camp- 
bell, 63  Ala.  278;  Hall  v.  Cook,  69  Ala.  87; 
Same  v.  Green,  Id.  368;  Alexander  v.  King, 
87  Ala.  642,  6  South.  R^p.  382;  Alexander 
V.  Jones,  ante,  903.  In  the  case  of  Haral- 
son V.  Campbell,  63  Ala.  278,  although  the 
suit  was  against  two  persons,  describing 
them  as  partners,  the  execution  was 
against  the  two  describing  them  as  in- 
dividuals, and  not  stating  they  were  part- 
ners. The  form  of  the  judgment  is  not 
shown  in  the  report.  There  was  a  motion 
to  quash  theexecntion"  because  it  directed 
the  money  to  be  made  out  of  the  individ- 
ual effects  of  the  defendants,  and  not  out 
of  the  partnership  property. "  The  circuit 
court  overruled  the  motion  to  quash,  and 
this  court  affirmed  the  judgment,  saying: 
"  In  this  case  the  individuals  are  named 
and  sued  as  such.  The  individual  prop- 
erty of  each  partner  is  liable  to  seizure  in 
satisfaction  of  this  judgment."  We  did 
not  decide  that  the  partnership  effects 
were  not  also  liable,  nor  could  we  have  so 
decided  if  the  judgment  and  execution,  like 
the  complaint,  had  described  the  defend- 
ants as  "partners  under  the  name  and 
style  of  W.  J.  Haralson  &  Co."  That 
question  was  not  before  us.  In  the  cases 
of  Hall  V.  Cook,  69  Ala.  87,  and  Same  y. 
Green,  Id.  368,  thedefendants  were  sued  as 
individualB,  not  deBcribing  them  as  part- 
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ners.  Those  caees  shed  no  light  on  the 
present  one.  In  Saw-MlU  Co.  v.  Smith.  78 
Ala.  108,  three  persons  were  named  and 
sued  as  partners,  and  only  two  were  served 
with  proceHS.  The  circuit  court  rendered 
Judgment  against  the  three.  This  court 
corrected  the  judgment,  and  affirmed  it 
against  the  two  who  had  been  served. 
What  effect  that  form  of  Judgment  would 
have  in  the  matter  of  its  collection  was 
neither  considered  nor  presented.  None  of 
the  cases  relied  on  support  the  view  of  ap- 
pellant. 

The  sesond  aspect  of  the  question  we 
are  considering  arises  on  the  following 
state  of  tacts:  The  attachment,  as  we 
have  shown,  was  sued  out  against  "O.  R. 
&  J.  S.  Price,  partners  under  the  style  of 
'Price  Bros.'"  The  particular  statutory 
ground  of  the  attachment  was  that  "the 
said  Price  Brothers  have  fraudulently  flls- 
posed  of  their  property."  The  attachment 
was  sued  out  January  4, 1889.  Our  stat- 
ute (Code  1886.  §  2937)  requires  that  when 
an  attachment  Is  levied,  and  defendant  Iq 
a  resident  of  the  county,  he  must  be  noti- 
fied of  the  levy  by  written  notice  either 
served  on  him  or  left  at  his  residence. 
Written  notice  was  served  on  J.  8.  Price. 
Other  provisions  are  made  for  notice  if  the 
defendant  resides  out  of  the  county,  but 
In  the  state.  The  conveyance  which  the 
attachment  In  this  case  attacks  as  fraud- 
ulent was  signed  Saturday  night,  Decem- 
ber 29,  1888,  and  was  delivered  to  the  pur- 
chasers Monday  morning,  December  31st. 
On  Sunday  morning,  December  30th,  O.  R. 
Price  left  his  place  of  residence,  in  Marengo 
county,  with  the  avowed  purpose  of  go- 
ing to  Florida,  and  he  has  never  retnrned. 
This  was  before  the  attachment  was  sued 
out,  and  of  course  no  actual  notice  of  Its 
levy  was  or  could  be  served  on  him.  As 
to  him  there  was  publication  made  under 
the  section  of  the  Code  to  be  presently 
considered,  before  the  return-term  of  the 
attachment.  Section  2936  of  the  Code 
reads  as  follows :  "When  an  attachment 
Is  sued  out  against  a  non-resident  of  the 
state,  the  writ  shall  be  returned  to  the 
clerk  of  the  court  as  soon  as  levied  iipon 
the  property  of  the  defendant,  and  there- 
upon the  clerk  shall  cause  a  notice  of 
the  attachment  and  levy  on  the  defend- 
ant's property  to  be  advertised  once  a 
week  for  three  successive  weeks,  In  some 
newspaper,  a  copy  of  which  must  be  sent 
by  mall  to  the  defendant,  if  his  residence  is 
known,  or  can  be  ascertained ;  and  if  such 
publication  Is  perfected  twenty  days  be- 
fore the  next  term  of  the  court,  the  case 
shall  stand  for  trial  at  that  term ;  other- 
wise at  the  succeeding  term,  or  any  term 
after  the  perfection  of  such  publication, 
twenty  days  prior  thereto. "  The  appel- 
lant contends  that  this  section  of  theCode 
refers,  and  only  refers,  to  cases  In  which 
non-residence  is  made  theground  for  suing 
out  the  attacbment,and  thatit  is  not  appli- 
cable to  attachments  based  on  any  of  the 
other  statutory  grounds.  Code  1886,§  2930. 
Reasoningfrom  this  postulate.he  contends 
that  O.  R.  Price  is  not  made  a  party  to 
the  original  suit  against  Price  Bros. ;  that 
the  suit  is  practically  discontinued  as  tu 
him,  and  remains  only  a  suit  against  J.  S. 
Price  individually ;  that  under  an  attach- 


ment against  J.  S.  Price  individually  only 
his  individual  property  can  be  levied  on 
or  held  under  such  attachment;  that  the 
partnership  property  Is  released  from  the 
levy,  and  that  the  attachment  has  there- 
by become  void  as  to  the  partnership 
property  involved  In  this  suit.  We  differ 
entii-ely  with  counsel,  and  hold  that  sec- 
tion 2936  of  the  Code,  both  in  letter  and 
spirit,  applies  to  all  cases  of  non-resldeoce 
of  the  defendant,  no  matter  which  statu- 
tory g^ronnd  is  made  the  basis  of  the  at- 
tachment. 

Before  beginning  the  trial  of  this  case, 
the  original  suit  of  Pollock  &  Co.  v.  Price 
Bros,  was  entered  upon,  the  jni7  organ- 
ized, and  the  case  partially  put  before 
them.  At  that  stage  of  the  trial  the 
plaintiff  took  a  voluntary  nonsuit  and 
withdrew  the  case  from  the  Jury.  Imme- 
diately afterwards, on  motion  of  plaintiffs, 
the  court  reinstated  the  case  on  the  dock- 
et, and  it  was  then  continued.  The  ap- 
pellants contend  that  this  was  so  far  an 
end  of  the  suit  against  Price  Bros,  as  to 
destroy  the  Hen  of  the  attachment  levy, 
and  that  the  same  thereby  became  null 
and  void.  It  cannot  be  gainsaid  that  a 
successful  Issue  of  the  main  suit,  the  one 
in  which  the  attachment  Lssues,  is  neces- 
sary to  the  final  establisiiment  of  the  Hen. 
A  failure  of  that  suit  by  a  Judgment  for 
the  defendant  is  a  discharge  of  the  lien  cre- 
ated by  the  levy.  Until  judgment  recov- 
ered, the  lien  is  provisional.  1  Brick.  Dig. 
p.  162,  §§  108,  113;  Clap  v.  Bell,  4  Mass.  99; 
Suydam  v.  Huggeford,  28  Pick.  465;  note 
to  Bank  v.  Bachelder,  30  Araer.  Dec.  609. 
In  Brown  v.  Harris,  2  G.  Greene,  505,  an 
attachment  retui-nabie  to  a  Justice  of  the 
peace  had  been  levied.  On  the  day  set  for 
the  trial  the  plaintiff  failed  to  appear,  and 
was  nonsuited.  There  was  a  statute  in 
that  state  (Iowa)  allowing  such  nonsuit 
to  be  set  aside  on  showing,  if  moved  for 
within  six  days.  Motion  was  made  with- 
in the  six  days,  the  nonsuit  set  aside,  and 
Judgment  rendered  for  the  plaintiff.  The 
question  was  whether  setting  aside  the 
nonsuit  restored  the  lien,  and  the  court 
ruled  it  did  not.  In  Harrow  v.  Lyon,  8 
G.  Greene,  157,  the  case  of  Brown  v.  Har- 
ris was  followed,  the  same  Judge  deHver- 
ing  the  opinion.  These  decisions  were  ren- 
dered in  1850-51.  In  the  case  of  Danfortta 
t.  Carter,  4  Iowa,  230,  decided  in  1856,  the 
same  court  shook  the  authority  of  these 
cases.  In  the  case  of  O'Connor  v.  Blake, 
29  Cal.  312,  the  Justice  before  whom  the  at- 
tachment was  pending  nonsuited'  the 
plaintiff.  Subsequently  be  set  aside  the 
nonsuit,  and,  the  parties  being  present,  he 
tried  the  case,  and  gave  Judgment  for  the 
plaintiff.  The  court  held  that  the  Justice 
had  no  authority  to  set  the  nonsuit  aside, 
and  that  his  unauthorised  act  in  doing  so 
did  not  revive  the  Hen  which  had  been  lost 
by  the  nonsuit.  This  decision  was  rested, 
it  will  be  seen,  on  the  absence  of  authority 
In  the  Justice  to  set  the  nonsuit  aside. 
This  court,  as  well  as  the  courts  of  many 
other  states,  holds  that  a  failure  of  the 
attachment  suit  and  consequent  judgment 
for  the  defendant  are  prima  tbcie  a  dis- 
charge of  the  Hen;  yet  if  on  appeal  the 
Judgment  is  reversed,  the  lien  continues. 
Danforth  t.  Carter,  4  Iowa,  280;  Hackett 
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V.  PlckerliiK,  5  N.  H.  19;  Caperton  v.  Mc- 
(!orkle,  5Grat.l77.  It  Is  said  that  thejudg- 
mentB  of  a  court  during  the  term  at  which 
they  are  rendered  are  In  the  breast  of  the 
Judge.  They  are  nianllestly  so  far  under 
hln  control  as  that  he  can  modify  them  or 
set  them  aside;  and  his  last  record  utter- 
ance In  any  given  case  Is  the  Judgment  in 
that  case,  lu  whole  or  in  part,  unless  it  is 
void  on  Its  face.  Of  course,  in  a  proper 
case.  It  can  be  reviewed,  and  may  be  re- 
versed, after  which  It  ceases  to  be  the 
judgment;  but  until  reversed  it  determines 
the  atHtua  of  the  case,  and  of  the  parties 
to  It.  We  cannot  assent  either  to  the  rea- 
soning or  conclusiuns  of  the  court  in 
Brown  v.  Harris,  2  G.  Greene,  supra.  We 
hold  that  the  nunsnit  taken  in  the  case  of 
Pollock  &  Co.  V.  Price  Bros.,  set  aside  as  it 
was  before  the  term  of  the  court  at  which 
It  was  taken,  left  the  lien  of  the  attach- 
ment levy  as  it  existed  before  the  nonsuit. 
There  was  no  error  In  overruling  the  mo- 
tion to  dissolve  the  attachment,  or  In  re- 
fusing to  declare  the  levy  void. 

The  circuit  court  erred  In  allowing  the 
affldavit  for  attacbmentto  be  given  in  evi- 
dence by  the  plaintiffs.  It  was  an  ex  parte 
statement,  and  we  know  of  no  rule  of  evi- 
dence for  letting  it  in.  Taliaferro  r. 
Lane,  23  Ala.  369.  At  the  request  of  the 
plaintiffs,  the  court  charged  the  jury  that 
If  they  believed  the  evidence  they  must  find 
the  property  levied  on  subject  to  the  levy 
of  the  attachment.  The  question  before 
the  Jury  was  whether  or  not  there  was 
fraud  in  the  alleged  sale  to  Dolllns  and 
Mrs.  Adams.  The  rules  for  giving  or  re- 
fusing the  charge  requested  have  been  so 
often  declared  that  it  would  almost  seem 
unnecessary  to  repeat  them.  8  Brick.  Dig. 
109.  The  general  charge,  like  a  demurrer 
to  evidence,  is  an  admission  against  the 
party  Invoking  It  of  the  truth  of  every 
fact  which  the  adversary's  testimony 
tends  to  prove,  and  of  every  reasonable 
Inference  that  can  be  drawn  from  such 
testimony,  conceding  it  to  be  true. 

Taking  the  record  for  our  guide,  we  sup- 
pose the  alleged  indebtedness  of  PriceBros. 
to  their  sister,  Mrs.  Adams,  claimetl  to 
have  been  fS.OOO,  was  the  subject  of  the 
severest  contest  of  fact  which  the  trial  de- 
veloped. The  general  chargeignored  that 
contest;  ignored  all  the  circumstances  re- 
lating to  it  brought  out  on  the  trial;  Ig- 
nored the  relationship  of  the  parties;  and 
conceded  that  the  Price  Bros,  did  owe  her 
the  13,000.  There  was  no  denial  of  the  in- 
debtedness to  Richardson  secured  by  mort- 
gage which  the  purchasers  assumed  to 
pay,  and  the  testimony  proved  that  the 
contract  price,  f6,000,  was  about  a  fair 
estimate  of  the  value  of  the  real  and  per- 
sonal property  purchased.  Thisnarrowed 
the  elements  of  fraud  implied  in  the  gener- 
al charge  to  two  items;  the  alleged  in- 
debtedness of  9600  from  Price  Bros,  to  Dol- 
llns, and  the  fact  that  in  making  up  the 
purchase  price  thenotes  of  the  purchasers, 
aggregating  $1,280,  were  accepted  and 
computed.  As  to  the  allegfHi  indebted- 
ness to  Doltins,  if  the  testimony  be  true.  It 
was  a  debt  liable  to  be  reduced  in  certain 
contingencies.  Llddell  t.  Cbldester,  84  Ala. 
508,  4  South.  Rep.  426,  and  citations.  The 
jiotes  given  to  make  up  the  amount  of 


the  purchase  were  not  delivered  to  Price 
Bros.,  If  the  testimony  be  believed.  They 
were  placed  in  the  hands  of  another  to  be 
used  In  the  payment  of  otherdebtsof  Price 
Bros.  Rankin  v.  Vandiver,  78  Ala.  662. 
These  two  facts  do  not  necessarily,  and  per 
ae,  stamp  the  transaction  as  fraudulent, 
as  matter  of  law.  Like  the  other  facts  In 
the  case,  they  were  for  consideration  by 
the  jury,  under  proper  Instructions.  The 
court  erred  In  giving  the  general  charge. 

In  the  defense  relied  on  In  this  case,  the 
claimants  set  up  that  they  purchased  the 
goods  in  payment  of  debts  due  from  Price 
Bros,  to  them  severally.  Whether  those 
debts  existed,  as  claimed,  was  a  very  im- 
portant Inquiry.  Upon  that  inquiry,  and 
upon  all  other  inquiries  of  fact,  we  dis- 
claim all  Intention  of  intimating  any 
opinion.  These  are  questions  for  thejury, 
under  proper  instructions.  We  have  so 
often  declared  the  rules  which  should  gov- 
ern In  such  trials  as  this  that  we  will  not 
repeat  them.  We  cite  several  of  our  decis- 
ions which  bear  on  the  questions  raised. 
Hubbard  v.  Allen,  59  Ala.  283;  Hamilton 
v.Blackwell,  60  Ala.  546:  Harrell  v.  Mitch- 
ell,  61  AIh.  270;  Thames  v.  Rembert,  68 
Ala.  561;  Donegan  v.  Davis,  66  Ala.  862; 
Lipscomb  V.  MeClellan,  72  Ala.  151 ;  Craw- 
ford V.  Kirksey,  55  Ala.  293;  Lehman  v. 
Kelly,  «8  Ala.  192;  Seaman  v.  Nolen,  Id. 
468;  Rankin  v.  Vandiver, 78  Ala. 562;  Levy 
V.  Williams,  79  Ala.  171;  Hodges  v.  Cole- 
man, 76  Ala.  103;  Meyer  v.  Sulzbacher,  Id. 
120;  Lelnkauff  v.  Frenkle,  80  Ala.  139; 
Tryon  v.  Flournoy,  Id.  321;  Bray  v.  Co- 
mer, 82  Ala.  183. 1  South.  Rep.  77;  Apfel  v. 
Crane,  H3  Ala.  312,  3  South.  Rep.  8R3;  Car- 
ter V.  Coleman,  84  Ala.  256,  4  South.  Rep. 
151;  Bank  v.  Elbom,  84  Ala.  529,  4  South. 
Rep.  386;  Roswald  v.  Hobble,  86  Ala.  78, 
4  South.  Rep.  177;Stix  v.  Keith,  85  Ala. 
465,  6  South.  Rep.  1R4;  McDowell  v.  Steele, 
87  Ala.  493.  6  South.  Rep.  288. 

The  first  charge  asked  by  claimants 
should  have  been  given.  Charges  Nos.  2 
and  4  were  misleading.  Charge  No.  3  has 
the  word  "no"  improperly  In  it,  probably 
by  mistake  or  miscopy.  With  that  word 
omitted  It  should  be  given.  Reversed  and 
remanded. 

"~~"  (90  Ala.  2S9) 

Ebllab  et  a/,  y.  Taylor. 

(Supremt)  Court  of  Alabama.    Hay  27,  1890.) 
FK/LCsuLsin  CONVBTA.NCB— RxraonoN  or  Evi- 

DENOB. 

1.  Where  merchants  in  fallinK  oircnmstanoes 
sell  their  store  and  goods  at  a  fair  price,  for  a 
new  consideration,  the  purchaser  to  make  certain 
payments  presently,  bnt  the  bulk  in  the  future, 
it  is  for  creditors  claiming  that  the  sale  is  in 
fraud  of  their  claims  to  show  that  the  purchaser 
had  actual  or  constructive  notice  of  his  vendors' 
financial  condition. 

2.  Where  it  is  doubtfnl  whether  witness  was 
attempting  to  repeat  what  was  said  to  him,  cnr 
was  merely  giving  the  conclusion  he  had  drawn 
from  what  was  said  to  him,  the  ezolusion  of  Uie 
testimony  is  not  error. 

Appeal  from  circuit  court,  Shelby  coun- 
ty; Lerot  F.  Box,  Judge. 

This  action  was  brought  by  the  appel- 
lee, W.  H.  Taylor,  and  sought  to  recover 
damages  for  an  alleged  trespass  commit- 
ted by  the  appellants,  Arthur  H.  Kellar 
and  D.  R.  Dunlap,  a  United  States  marshal 
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and  deputy.  The  facts  as  shown  In  the 
bill  of  exceptions  are  substantially  as  fol- 
lows: On  January  SO,  1886,  a  mercantile 
firm,  doing  business  under  the  Arm  name 
of  McCary  &  Barr,  sold  out  their  stock  of 
goods,  store-house,  and  lands  to  the  plain- 
tiff, W.  H  Taylor.  The  said  McCary  & 
Barr  offered  to  sell  out  to  said  Taylor  for 
f3,000,  but  he  refused  to  buy  at  this  price, 
and  offered  tiiem  $2,750,  which  they  finally 
accepted,  and  thereupon,  some  time  be- 
tween the  hours  of  8  and  10  o'clock,  the 
night  of  January  30, 1886,  they  fixed  up 
the  papers,  etc.,  and  the  store,  goods,  etc., 
were  turned  over  to  the  plaintiff,  Taylor. 
By  the  agreement  Taylor  was  to  pay  f  .500 
In  cash,  and  the  balance  in  two  payments. 
This  he  did  by  delivering  to  one  Mrs.  Elli- 
ott, to  whom  McCary  &  Barr  were  in 
debted.a  pair  of  mules  valued  at  $275.  and 

firing  her  a  due-bill  for  the  remaining 
225,  which  he  paid  a  few  days  thereafter. 
The  deferred  payments  were  aiTanged  by 
the  said  Taylor  giving  his  notes  to  the 
said  Mrs.  Elliott  and  the  Elliott  heirs,  to 
whom  the  said  firm  of  Mct^ary  &  Barr 
were  also  indebted  for  certain  amounts, 
and  then  in  giving  bis  notes  for  the  bal- 
ance to  McCary  &  Barr.  After  these  ar- 
rangements were  perfected,  the  store, 
foods,  etc.,  were  turned  over  to  the  said 
T.  H.  Taylor,  who  employed  the  said 
Barr  as  his  clerk,  and  with  him  continued 
to  do  business  at  the  same  place  until  Feb- 
ruary 10, 1886.  At  the  time  of  this  sale 
McCary  &  Barr  were  indebted  to  other 
creditors,  from  whom  they  had  bought 

foods,  but  Taylor  denied  having  any 
nowledge,  either  actual  or  constructive, 
of  any  other  Indebtedness  than  that  to 
Mrs.  Elliott  and  the  Elliott  heirs.  At  this 
time  the  defendant  Arthur  H.  Kellar  was 
United  States  marshal  for  the  northern 
district  of  Alabama,  and  the  defendant  D. 
B.  Dnnlap  was  his  duly  authorised  and 
empowered  deputy.  On  February  9, 1886, 
two  attachments  were  Issued  from  the 
Dnited  States  circuit  court  for  the  north- 
em  district  of  Alabama,  at  the  suit  of  two 
creditors  of  the  firm  of  McCary  &  Barr, 
and  delivered  to  the  said  defendant  A.  H. 
Kellar.  These  writs  of  attachments  were 
delivered  by  said  Kellar  to  his  deputy,  the 
defendant  Dunlap,  and  b.y  him  were  levied 
on  the  stock  of  goods  of  the  plain  tiff,  Tay> 
lor,  recently  purchased  from  said  McCary  & 
Barr,  and  were  seized  and  taken  Into  pos- 
session by  said  Danlap.  Before  these  at- 
tachments were  levied,  each  of  the  plain- 
tfis  in  attachment  gave  bonds  of  indem- 
nity with  Joseph  F.  Johnston  and  W.  J. 
Cameron,  respectively,  as  sureties  on  the 
said  indemnity  bonds,  and  said  Johnson 
and  Cameron  are  made  parties  defendant 
to  this  suit.  The  ground  on  which  these 
attachments  were  issued  was  that  McCary 
&  Barr  and  said  Taylor  had  been  guilty 
of  fraud  in  making  the  said  conveyance  of 
the  store,  goods,  etc.,  and  in  the  trial  of 
the  present  suit  this  was  the  defense 
sought  to  be  established  by  the  defend- 
ants. Upon  the  evidence  as  adduced  the 
plaintiff  requested  the  court  to  give  the 
following,  among  other  charges:  First. 
"If  the  jury  believe  from  the  evidence  that 
Taylor,  on  or  about  the  30th  of  January, 
1886,  bought  of  McCai7  &  Barr  the  store- 


house and  lot  and  the  stock  of  goods  in 
controversy,  and  paid  them  therefor  a 
pair  of  mules  and  a  dne-bili  forf  225,  which 
he  paid  a  few  days  thereafter,  and  that  he 
executed  to  them  and  tu  others  his  notes, 
aggregating  $2,250;  and  if  they  further  be- 
lieve that  the  amount  so  paid  and  the 
notes  so  given  were  the  reasonable  value 
of  such  store-house  and  lot  and  goods, 
and  that  afterwards  defendant  Dunlap, 
as  deputy  marshal,  seized  and  took  pos- 
session of  such  store-house  and  stock  of 
goods  under  the  writs  of  attachment  given 
in  evidence;  and  if  they  further  believe  that 
defendant  Kellar  was  the  United  States 
marshal  under  whom  Dunlap  was  acting 
in  making  such  seizure,  then  said  defend- 
ants are  liable  to  plaintiff  for  the  value  of 
the  stock  of  goods  so  seized,  and  the  value 
of  the  use  of  the  store-house  while  they 
bad  it  in  possession,  unless  the  defendants 
have  satisfied  the  jury  by  the  evidence  (1) 
that  at  the  time  the  purchase  was  made 
and  closed  McCary  &  Barr  were  insolvent 
or  in  embarrassed  circumstances;  and  (2) 
that  Taylor  at  that  time  had  actual  or 
constructive  notice  that  McCary  &  Barr 
were  insolvent  or  In  embarrassed  circum- 
stances. The  burden  of  proving  each  of 
these  facts  is  upon  defendants,  and  plain- 
tiff Is  entitled  to  a  verdict  unless  defend- 
ants have  proven  each  of  them. "  Third. 
"Before  the  jury  can  find  that  Taylor  was 
guilty  of  fraud  in  the  purchase  from  Mc- 
Cary &  Barr,  defendants  must  show  facta 
and  circumstances  which  not  only  cast  a 
suspicion  on  the  transaction,  bat  they 
must  show  a  state  of  facts  which  are  not 
fairly  and  reasonably  reconcilable  with 
fair  dealing  and  honesty  of  purpose ;  and, 
until  this  is  done,  the  jury  cannot  find 
that  plaintiff  was  guilty  of  any  fraud. " 
The  court  gave  each  of  these  charges,  as 
well  as  others  requested  by  the  plaintlB. 
and  the  defendants  reserved  an  exception 
to  each  of  the  charges  so  given.  There 
was  verdict  and  judgment  for  the  plain- 
tiff, as  to  the  defendants  Kellar  and  Dan- 
lap,  and  in  favor  of  the  defendants  John, 
ston  and  Cameron.  The  defendants  Kellar 
and  Dunlap  now  prosecute  this  appeal- 
and  assign  the  various  rulings  of  the  court 
as  error. 

PettuB  <ft  Pettus  and  Knox  &  Bowie,  for 
appellants.  TompIciDS  &  Troy,  for  appel- 
lee. 

Stonk,  C.  J.  The  witness  Buford,  in  tes- 
tifying for  defendants,  was  asked  as  to  a 
conversation  he  had  had  with  Taylor. 
He  prefaced  his  answer  by  a  statement  of 
what  he  said  McCary  had  said  tci  him. 
McCary  was  one  of  the  members  of  the 
firm  of  McCary  &  Barr,  tor  whose  debts 
the  goods  were  attached  and  sold.  Mc- 
Cary &  Barr  had  sold  their  establishment, 
including  store-house  and  goods,  to  Tay- 
lor, the  plaintiff  in  this  suit.  The  witness 
testified  that  McCary,  in  a  conversation 
with  the  witness,  had  said  that  he  asked 
Taylor  if  his  creditors  could  attach  the 
notes  given  by  the  latter  in  the  purchase 
of  the  goods,  and  that  Taylor  had  told 
him  they  could.  He  added :  "  He  told  me 
after  having  that  conversation  with  Tay- 
lor he  went  immedlafely  to  Columbiana, 
[the  county-seat,]  and  made  an  aaaiga- 
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luent  ot  the  balance  of  hla  effects. "  The 
witness,  testifying  further,  said:  "I  after- 
wards asked  Taylor  about  It,  and  he  cor- 
roborated the  McCary  statement  in  full. 
He  had  told  McCary  that  bis  creditors 
could  attach  these  notes."  That  part  of 
the  ansf^er  which  Is  embraced  in  the  last 
quotation  marks  wa-s  objected  to  by  plain- 
tiff, the  objection  sustained,  the  testimony 
excluded,  and  defendants  excepted. 

It  is  left  somewhat  in  doubt  what  pre- 
cise meaning  the  witness  Intended  to  con- 
vey by  the  words,  "ho  had  told  McCary 
that  bis  creditors  could  attach  these 
notes. "  If  the  words  "  he  said  "  had  pre- 
ceded the  clause  last  copied  there  could  be 
no  controversy  about  the  witness'  mean- 
ing. It  would  be  an  affirmation  of  what 
Taylor  had  said  to  witness,  and  would 
have  been,  if  offered  alone,  legal  evidence. 
Expressed  as  it  Is,  we  are  left  in  doubt 
whether  the  witness  was  attempting  to 
repeat  what  Taylor  had  said  to  him,  or 
only  the  opinion  the  witness  Buford  had 
formed,  or  the  inference  he  had  drawn 
from  what  Taylor  said  to  him.  Doubts 
such  as  this  must  be  resolved  against  the 
party  excepting.  The  circuit  court  did 
not  err  in  excluding  this  testimony.  It 
was  but  the  conclusion  or  opinion  of  the 
witness  &a  to  the  effect  of  what  Taylor 
did  say.  The  witness  should  have  stated 
his  best  recollection  of  what  Taylor  said, 
no  more.  It  was  for  the  Jury  to  deter- 
mine to  what  extent,  It  tmy,  it  corroborat- 
ed McCary's  statement.  But  the  ruling 
may  be  vindicated  on  anotlier  principle. 
The  offer  was  of  Taylor's  statement,  or 
rather,  of  the  witness'  inference  from  it,  as 
a  whole.  It  was  objected  to  as  a  whole, 
and  was  excluded  as  a  whole.  The  part 
of  the  sentence  which  asserts  that  Tay- 
lor "corroborated  the  McCary  statement 
in  full"  was  clearly  inadmissible.  When 
there  is  a- general  offer  of  testimony,  a 
part  of  which  is  legal  and  a  part  illegal, 
and  there  Is  a  general  objection  to  its 
admission,  the  court  is  notrequired  to  sep- 
arate the  good  from  the  bad,  hut  may  re- 
ject the  whole.  1  Brick.  Dig.  p.  886.  §  1186; 
3  Brick.  Dig  p.  443,  §  571. 

Many  assignments  of  error  are  found  in 
the  record,  but  counsel  have  argued  only 
two  of  them.  We  will  confine  what  we  have 
to  say  further  to  those  two  assignments, 
for  we  think  there  is  nothing  In  the  others. 
The  argument  Is  confined  to  charges  1  and 
3,  given  at  the  instance  of  plaintiff,  each 
presenting  substantially  thesamequestlon. 
Ctuses  of  transfer  of  property  in  alleged  f  ra  ud 
of  creditors  have  been  very  of  ten  before  this 
court.  We  have  drawn  a  distinction  be- 
tween the  cases  in  which  existing  indebt- 
edness Is  the  consideration  of  the  sale, 
and  the  sale  is  claimed  to  be  in  payment 
thereof,  and  sales  upon  a  new  considera- 
tion, paid  or  promised.  In  Dollins  v. 
Pollock,  ante,  904,  (at  the  present  term,) 
we  have  cited  many  authorities  bearing 
on  this  question,  several  of  which  draw 
the  distinction  between  the  two  classes 
of  cases.  We  need  not  repeat  them  here. 
In  the  present  case  it  la  not  claimed  that 
McCary  &  Barr,  the  sellers,  were  Indebted 
to  Taylor,  the  purchaser.  The  sale  was 
made  on  a  new  consideration,  partly  pnld 
presently,  but  the  bulk  was  on  a  credit. 


It  is  not  contended  that  the  purchase  price 
was  materially  less  than  the  value  of  the 
store-house  and  goods.  The  real  Issue  in 
such  a  case  bb  this  is  whether  the  sellers 
were  Insolvent  or  in  falling  circumstances, 
and  whether  the  purchaser,  Taylor,  had 
actual  or  constructive  notice  of  their  finan- 
cial condition.  Hodges  v.  Coleman,  76 
Ala.  103;  Tompkins  v.  Henderson,  83  Ala. 
391.  3  South.  Rep.  774.  The  appellants  con- 
tend that  in  cbarges  1  and  8  the  circuit 
court  confined  the  investigations  of  the 
jury  to  the  two  inquiries,  Insolvency  vel 
noil  of  McCary  &  Barr,  and  notice  to  Tay- 
lor of  their  condition,  whereas  the  charge 
should  have  gone  further,  and  submitted 
to  them  the  inquiry  of  Taylor's  good 
faith  In  making  the  purchase.  This  con- 
tention is  based  in  part,  if  not  mainly,  on 
the  statement  in  the  bill  of  exceptions  that 
"there  was  some  evidence  In  the  case 
which  tended  to  show  that  the  purchase 
of  the  goods,  store-house,  and  lot  by  Tay- 
lor from  McCary  &  Barr  was  bona  Me  on 
Taylor's  part;  and  the"re  was  some  evi- 
dence in  the  case  tending  to  show  that 
said  purchase  was  m&la  Me  on  Taylor's 
part. "  This,  It  is  contended,  shows  that 
there  was  evidence,  not  found  in  the  rec- 
ord, which  bore  on  the  question  of  Tay- 
lor's good  faith  In  making  the  purchase, 
or,  at  least,  that  such  Inference  should  be 
drawn.  The  bill  of  exceptions  states  that 
one  or  more  witnesses  testified  that  Tay- 
lor bad  said  he  knew  McCary  &  Barr  were 
In  failing  circumstances,  and  that  he  gave 
as  reasons  for  his  knowledge  or  opinion 
the  lov,-  price  at  which  they  were  selling 
goods,  and  the  high  prices  they  were  pay- 
ing for  cotton.  This  testimony,  If  be- 
lieved, tended  strongly  to  prove  that  Tay- 
lor was  guilty  of  bad  faith  in  the  purchase 
he  made,  and,  without  more,  Justified  the 
said  statement  In  the  bill  of  exceptions. 
For  a  failing  debtor  to  put  his  tangible 
property  out  of  view,  leaving  his  debts  un- 
paid, is  very  bad' faith.  Taylor  denied 
making  such  admission,  and  the  verdict  of 
the  Jury  tends  to  show  they  believed  him, 
and  did  not  credit  the  opposing  witness 
or  witnesses.  But  the  bill  of  exceptions 
negatives  the  Inference  the  appellants  seek 
to  draw  from  the  recital  copied  above. 
It  states:  "There  was  other  evidence  in- 
troduced on  the  trial  of  the  case,  but  the 
foregoing  is  substantially  all  of  theevidence 
that  is  material  to  a  proper  understanding 
of  the  exceptions  reserved  by  the  defend- 
ants."  The  bin  of  exceptions  further 
states  that  "counsel,  both  for  plaintiff  and 
defendants,  in  argument,  Insisted  before 
the  jury  that  the  principal  question  for 
the  Jury  to  determine  from  the  evidence  in 
ascertaining  whether  the  plaintiff  was  en- 
titled to  recover  was  whether  at  the  time 
Taylor  purchased  the  goods,  store-house, 
and  lot  he  had  knowledge  or  notice  of 
McCary  &  Barr's  insolvency,  or  had  in- 
formation of  some  fact  or  circumstance 
which  should  have  caused  Taylor  to  make 
Inquiry  as  to  whether  they  were  solvent 
or  insolvent ;  whether  Taylor  had,  at  the 
time  ot  the  trade,  either  actual  or  con- 
structive notice  of  McCary  &  Barr's  in- 
solvency or  embarrassed  condition;  de- 
fendants' counsel  insisting  In  argument 
that  the  Jury  were  authorized  by  a  pre- 


Digitized  by 


Google 


910 


BOUTHERN  BEPOETEE,  Vol.  7. 


(Ala. 


pondcranee  of  the  evidence  to  find  that 
Taylor  at  the  time  ol  the  trade  had  such 
notice,  either  actual  or  constructive,  and 
plaintlffa'  counsel  insisting  that  the  evi- 
dence failed  to  show  that  Taylor  bad  snch 
notice  or  Information,  actual  or  construct- 
ive." The  bill  of  exceptions  informs  us 
that  the  fact  of  McCary  &  Barr'e  Insolv- 
ency was  not  controverted.  Charges  1 
and  3  are  a  very  accurate  statement  of  the 
law  governing  the  transaction  shown  by 
this  record.  Machine  Co.  v.  Zelgler,  ^ 
Ala.  221 ;  Cromelin  v.  McCanley,  67  Ala. 
642;  Lehman  v.  Kelly,  68  Ala.  192;  Shealy 
V.  Edwards, 75  Ala. 411. 78  Ala.  176;  2Brick. 
Dig.  p.  18,  §  71.  If  there  was  a  phase  of 
the  case  supposed  not  to  be  covered  by 
the  general  principle  (the  record  does  not 
inform  ub  there  was  such)  it  should  have 
been  the  subject  of  a  special  explanatory 
or  qualifying  charge  tislced  by  defendants. 
There  is  no  error  In  the  record,  and  the 
Judgment  must  be  affirmed. 

(JO  Ala.  2S3)  


White  v.  Sheffield  &  T.  St.  Rr.  Co. 
(Supreme  Court  of  Alabama.    May  21,  1890.) 
DsTiNin — Claim  bt  Thikd  Pbbson— Dakaoes. 

1.  In  detinue  for  an  engine,  a  claim  by  a  per- 
son not  a  parly  to  the  action  was  interposed,  un- 
der Bess.  Acts  Ala.  1888-89,  TXo.  69,  providing  for 
such  intervention.  It  appeared  that  plaintiff  in 
detinue  liad  pnrcliased  tne  engine,  wliicli  was 
sliipped  to  one  H.  over  defendant's  railroad;  tliat 
while  on  defendant's  traolcs  plaintiff's  president 
and  the  consignee  gave  claimant  an  order  to  take 
possession  of  the  engine:  ttiat  claimant  then  paid 
the  freight  due  to  defendant,  and  took  some  steps 
in  the  removal  of  the  engine,  liut  it  remained  on 
defendant's  traolcs.  The  evidence  did  not  show 
wheUier  claimant  paid  the  freight  with  his  own 
money  or  with  money  furnished  him  by  plaintiff, 
or  that  he  was  one  of  plaintiff's  officers.  £eld, 
that  it  was  a  qaestion  for  the  Juiy  whether  claim- 
ant obtained  possession  of  the  engine  at  plaintiff's 
request,  and  whether  he  paid  the  freight  with  his 
own  money,  so  as  to  entitle  him  to  possession  of  the 
engine  until  the  money  was  refunded  to  him. 

2.  On  the  trial  of  the  right  of  property  of  a 
third  person,  who  has  interposed  a  claim,  the 
claimant  cannot  raise  the  question  as  to  whether 
the  persons  who  caused  the  action  of  detinue  to 
be  instituted  were  rightfnl  officers  of  plaintiff 
oorporation,  entitled  to  sue  in  Its  name. 

8.  The  question  whether  the  plaintiff  made 


a  demand  for  the  property  before  bringing  the 
action  cannot  be  rused  on  the  trial  of  ue  right 
of  property  of  an  intervening  claimant. 


4.  Flidntiff  cannot  recover  as  damages  lx>th 
rent  and  the  ordinary  wear  and  tear  of  ue  prop- 
erty sued  for,  as  rent  includes  ordinary  wear  and 
tear. 

Appeal  from  circait  court,  Colbert  coan- 
ty;  U.  C.  Speakb,  Judge. 

Kirk  A  Almon,  tor  appellant.  J.  B. 
Moore,  for  appellee. 

Stone,  C.  J.  The  appellee  brought  suit 
against  the  East  Tennessee,  Virginia  & 
Georgia  Railroad  Company  for  the  recov- 
ery of  "one  dummy  engine  of  the  value  of 
two  thousand  dollars,  with  the  value  or 
hire  thereof  during  the  detention."  The 
suit  wasinatituted  under  our8tatute,(Code 
1876,  §  2942:  Code  1886,  §  2717.)  which  is  a 
substitute  for  the  commun-law  action  of 
detinue.  Under  the  statutory  action ,  if  aSl- 
davit  be  made  and  bond  given,  as  the 
statute  requires,  the  sheriff  is  commanded 
to  take  the  property  into  possession,  and 


under  such  order  the  sheriff  did  in  this 
case  take  the  eng:lne  into  his  possession. 
That  statutory  action  of  detinue  has  not 
been  tried,  so  far  as  the  record  informs  us. 
We  have  also  in  this  state  a  statutory  ac- 
tion, or    collateral    proceeding,  which  is 
known  as  "atrial  of  the  right  of  prop- 
erty. "    It  was  created  to  meet  the  exigen- 
cy presented  when  the  sheriff,  under  exe- 
cution or  attachment  against  one,  seises 
goods  as  the  property  of  the  defendant  in 
the  process,  which  goods  a  third  person, 
stranger  to  the  procAs,  claims   are  bis 
property.    It  fills  the  office  (but  does  not 
supersede  it)  of  the  common-law  action 
of  trespaHS,  when  a  stranger  to  tbeprocess 
alleges  that  a  levy  has  been  made  on  the 
property  which  does  not  belong  to  the  de- 
fendant, but  to  hlm.theclafmant.    A  later 
statute  extended  the  remedy  of  a  claim 
suit,  or  trial  of  the  right  of  property,  toaiC- 
tions  of  statutory  detinue,  whenever  prop- 
erty is  seized  in  such  action,  which  a  tbira 
peraon,  stranger  to  the  suit,  claims  is  his 
property.   OodelH76,  $3850;  Act  approved 
February    26,   1889,   (Sess.  Acts,  No.  69.) 
The  mode  of  instituting  snch  claim  or  col- 
lateral suit  is  as  follows :  "  When  a  suit  is 
brought  for  the  recovery  of  personal  prop- 
erty in  specie,  under  the  provisions  (if  sec- 
tion 2717  uf  the  Code  of  Alabama,  and  the 
defendant  shall  neglect  for  five  days  to 
give  bond,  as  required  therein,  if  the  prop- 
erty seised  is  claimed  by  a  person  not  a 
party  to  the  suit,  and  affidavit  and  bond 
be  executed  as  required  by  law  in  cases  of 
trial  of  right  of  property  when  levied  on 
by  writ  of  Sen  facl/is,  the  property  must 
be  delivered  to  the  claimant,  and  the  affi- 
davit and  bond  be  returned  by  the  officer 
having  in  charg:e  the  property  claimed, 
with  the  summons,  ui>on  which  the  same 
proceeding  must  be  had  as  in  other  trials 
of  the  right  of  property. "    It  will  be  seen 
that  when,  In  a  statutory  detinue  suit,  a 
claim  to  the  property  is  interposed  by  "a 
person  not  a  party  to  the  suit,    •    •    • 
the  same  proceeding  must  be  had  as  in 
other  trials  of  the  right  of  property. "    It 
follows  that,  in  determining  the  questions 
raised  by  this  record,  wemust  begovemed 
by  the  rules  which  would  govern  us  if  the 
engine  had  been  levied  on  under  execution 
or  attachment  at  the  suit  of  the  appellee 
street  railway  company  against  the  East 
Tennessee,  Virginia  &  lieorgia  Railroad 
Company, and  a  claim  bad  been  Interposed 
by  a  third  person  under  sections  30(4  or 
3012  of  the  Code  of  1886.    For  the  rules  in 
such  claim  suits,  see  authorities  in  notes 
to  the  sections  cited.    And  we  may  state 
that  section  2611  of  the  Code  of  1886— the 
statutory  interpleader— can  exert  no  in- 
fluence in  the  trial  ol  this  cause,  for  the 
proceeding  Is  not  under  that  statute. 

No  question  can  be  raisod  In  this  case  as 
to  the  rightful  use  of  thecorporatename  of 
the  Sheffield  &  Tuscumbia  Street  Railway 
Company  in  bringing  the  suit  out  of  which 
the  present  one  grew.  Whether  tne  per- 
sons who  caused  the  action  of  detinue  to 
be  instituted  were  the  rightful  officers  of 
the  corporation,  entitled  to  sue  In  its 
name,  was  a  question  in  which  the  claim- 
ant, as  such,  bad  no  interest.  It  was 
foreign  to  the  issue  raised  by  bis  claim, 
which  only  raised  the  question  of  title  be- 
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tween  the  plaintiff  in  detinue  suit  nnd  the 
claimant,  Wtiite.  When  the  plaintiff  made 
the  proof  it  did,  showing  that  when  the 
suit  was  commenced,  and  when  the  engine 
was  seized  by  the  sherlfl.  It  was  standing 
on  a  railroad  track  which  was  under  the 
managenient  and  control  of  the  East 
Tennessee,  Virginia  &  Georgia  Railroad 
Company,  it  showed  a  prima  facie  right 
to  sue  that  railroad  company  for  the 
recovery  of  the  engine;  and  a  claimant 
ander  the  statute  would  not  be  heard 
to  assert  that  the  possession  was  held 
in  bis  Interest,  and  subject  to  his  con- 
trol, unless  the  legal  right  of  the  claimant 
was  paramount  to  that  of  the  street  rail- 
way company;  for  that  was  the  issue  in 
this  claim  suit.  If  the  plaintiff  proved  ita 
legal  right  to  the  engine.  White,  the  claim- 
ant, could  not  defend  on  the  ground,  if 
true,  that  the  East  Tennessee,  Virginia  & 
Georgia  Railroad  Company  had  not  the 
poflseesion  of  the  engine  when  the  suit 
was  commeuced;  for  such  proof  could 
not  aid  in  determining  whether  the  street 
railway's  or  White's  was  the  better  title. 
These  plain  principles  relieve  us  of  the 
consideration  of  many  questious  which 
have  been  pressed  in  argument. 

There  does  not  appear  to  hare  been  any 
denial  in  the  trial  court  that  the  Sheffield 
&  TuBcumbla  Street  Railway  Company 
purchased  and  paid  for  the  engine,  and 
that  it  was  its  property.  The  claimant  in 
bis  testimony  admitted  it  belonged  to  the 
street  railway  company.  In  maintenance 
of  White's  claim,  interposed  in  this  case, 
several  motions  were  made  in  the  court 
below,  and  were  overruled.  What  we 
have  already  declared  shows  there  was 
no  merit  in  those  several  motions. 

Another  ground  was  taken  in  defense  by 
White,  which  in  his  testimony  he  states  as 
follows :  "  He  had  an  order  from  the  presi- 
dent of  the  Sheffield  &  Tuscumbla  Street 
Railway  Company  for  the  engine,  and 
tooK  possession  of  it  at  his  request,  and 
that  he  paid  about  three  hundred  and  for- 
ty dollars  to  settle  the  freight  due  on  the 
engine;  that  the  Memphis  ft  Charleston 
Railroad  Company  had  been  In  possession 
of  the  engine,  had  brought  It  to  Tuscum- 
bla, and  that  he  got  possession  of  It  from 
the  Memphis  &  Charleston  Railroad  Com- 
pany on  the  order  of  H.  B.  Tompkins,  the 
president  of  t'.ie  Sheffield  &  Tuscumbla 
Street  Railway  Company,  and  also  an  or- 
der from  T.  D.  McMillan,  the  consignee; 
that  he  took  possession  of  It  on  the  10th 
day  of  May,  1887;  that  he  bad  not  re- 
moved the  engine  from  the  track  of  the 
railroad  when  suit  -  was  brought. "  The 
detinue  suit  was  Instituted  May  11, 1887; 
and  the  foregoing  is  the  entire  testimony 
introduced  tending  to  support  White's 
claim  to  the  engine.  He  testified  further 
that  no  demand  for  the  engine  had  been 
made  of  him  before  the  suit  was  brought. 
The  question  of  demand  of  the  engine  rel 
non  before  the  action  of  detinue  was 
brought  against  the  East  Tennessee,  Vir- 
ginia ft  Oeorglu  Railroad  Company  may 
be  a  material  question  when  that  suit 
comes  to  be  tried.  White,  the  claimant, 
cannot  ralRe  it  In  this  action.  It  does  not 
concern  him. 

In  considering  tbe  main  qneetion  in  this 


cause,  wo  cannot  regard  tbe  plaintiff 
street  railway  company  and  Tompkins, 
its  alleged  president,  as  representing  dif- 
ferent interests.  No  testimony  was  re- 
ceived or  is  found  In  the  record  which 
shows  any  difference  of  Interest;  nor 
should  such'  testimony  have  been  received 
In  this  suit.  We  must  therefore  treat  tbe 
Sheffield  &  Tuscambia  Street  Railway 
Company  as  the  plaintiff  In  the  suit,  and 
Tompkins  as  its  president,  as  testified  by 
White;  and  White  must  be  treated  as  the 
agent  of  the  street  railway  company,  act- 
ing under  the  order  of  Tompkins,  Its  pres- 
ident. Testimony  was  offered  tending  to 
show  that  White  was  superintendent,  but 
It  was  ruled  out  tm  objection  of  plaintiff, 
and  we  are  left  without  proof  that  he 
filled  any  office  or  special  trust  in  relation 
to  the  company.  His  own  testimony, 
copied  above,  contains  all  the  Informa- 
tion furnished  us  of  his  connection  with 
the  street  railway  company,  except  that 
be  testified  to  repairs  he  had  had  pat  on 
the  engine  after  he  obtained  posResslon  of 
it  ander  his  claim-bond.  Stripped  of  all  su- 
perfluous matter, — matter  which  does  not 
affect  the  Issue  in  this  claim  suit,— the 
facts  may  be  summarized  as  follows:  The 
Sheffield  &  Tuscumbla  Street  Railway 
Company  purchased  and  paid  for  the  en- 
gine, and  bad  It  shipped  and  consigned  to 
McMillan,  its  tiien  president,  at  Tuscum- 
bla. It  had  arrived,  and  was  in  the  depot 
of  the  railroad  at  the  point  of  delivery, 
but  tbe  freight  charges,  S340,  were  unpaid. 
On  May  10,  1887,  McMillan,  ex-presIdcnt 
and  consignee,  and  Tompkins,  president, 
of  the  street  railway  company,  gave 
White  an  order  to  take  poBsession  of  the 
engine,  and  pursuant  thereto  he  paid  to 
therallroadcompany  thefreightdue  on  the 
engine,  and  took  some  steps  towards  its  re- 
moval, buf  it  remained  on  one  of  the  tracks 
of  the  railroad  company.  On  May  11.  1887, 
the  action  of  detinue  was  commeuced  by 
the  street  railway  company  against  the 
railroad  company  for  the  recovery  of  the 
poRsession  of  the  engine,  and,  under  an 
order  of  seizure  issued  in  said  salt,  tbe 
sheriff  took  possesHlon  of  It,  and  a  few 
days  afterwards  White  Interposed  his 
statutory  claim,  and  inaugurated  the 
present  suit.  It  will  be  observed  that 
white  testified  that  he  paid  the  freight 
charges  as  one  of  the  conditions  on  which 
he  could  obey  the  orders  of  McMillan  and 
Tompkins,  (In  other  words,  the  orders  of 
the  street  railway  company,)  and  thereby 
obtain  possession  of  the  engine.  This  pre- 
sents the  sole  ground  shown  by  him  on 
which  he  can  base  any  right  to  claim  the 
engine.  He  does  not  state  with  whose 
money  he  made  the  payment.  If  He  made 
It  with  funds  furnlBned  him  for  the  pur- 
pose,  he  has  shown  no  claim  whatever  to 
the  engine.  So,  if  It  had  been  shown  that 
in  what  he  did  be  was  acting  in  the  ca- 
pacity of  superintendent,  the  presumption 
would  be  that  he  paid  with  corporate 
funds,  and  this  would  give  him  no  right- 
ful claim  to  hold  tbe  engine.  But,  as  we 
have  shown,  the  testimony  does  not  au- 
thi>rize  us  to  Infer  and  announce  as  facts 
either  of  the  foregoing  categories.  The 
testimony  showing  at  most  that  be  was 
only  a  private  agent,  acting  at  the  in- 


Digitized  by 


Google 


912 


60UTHEBN  BEPORTEE.  Vol.  7. 


(Ala. 


stance  and  reqneat  of  the  atreet  railway 
company,  the  inference  is  not  absolutely 
repelled  that  he  paid  the  freight  cbarf^es 
with  his  own  money.  Actinei  as  he  did, 
under  the  request  of  the  street  railway 
company,  and  not  shown  to  have  been 
other  than  a  private  agent,  if  he  paid  his 
own  money  as  a  necessary  means  of  obey- 
ing the  request,  and  obtaining  possession 
of  the  engine,  and  in  obedience  thereto  he 
did  obtain  such  possession,  this  gave  him 
a  Hen  on  the  engine  for  his  reimbursement, 
and  would  overcome  the  plaintiff's  right 
to  recover  the  possession  from  him  until 
he  was  repaid  the  money  he  had  thus  paid 
oat.  Gueenard  v.  Railroad  Co.,  76  Ala. 
453;  Story,  Ag.  §  873;  1  Amer.  &  Eng.  Enc. 
Law,  428,  and  note:  4  Wait,  Act.  ft  Def. 
828;  Muiler  v.  Pondlr,55  N.  Y.  825;  Chicago 
&A.R.Co.v.Springfleld&N.W.R.Co.,67Ill. 
142.  In  the  present  case  it  was  a  question 
for  the  jury,  under  proper  instructions, 
whether  White  obtained  possession  of  the 
engine  at  the  request  of  the  plaintiff,  and 
whether  he  paid  the  freight  with  his  own 
money.  It  hedid,hecould  retain  the  posses- 
sion against  the  street  railway  company 
until  the  money  was  refunded,  or  tendered 
to  him.  On  the  evidence,  it  cannot  be  af- 
firmed, OB  matter  of  law,  that  White  did 
not  pay  the  freight  bill  out  of  his  private 
funds,  and  It  follows  that  the  circuitcourt 
erred  in  giving  the  general  charge  In  favor 
of  the  plain  tiff.    Dollins  v.  Pollock,  —  Ala. 

,  ante,  904. 

Under  no  circumstances  could  plaintiff 
recover  as  damages  both  rent  and  ordi- 
nary wear  and  tear.  The  former  includes 
the  latter.  This  action,  as  we  have 
shown,  is  a  collateral  proceeding  in  an  ac- 
tion of  statutory  detinue.  When  decided, 
it  will  settle  and  determine  the  conflicting 
right  to  the  engine  as  between  the  street 
railway  company  and  White,  the  claim- 
ant. The  recovery,  if  in  favorof  the  plain- 
tiff, is  not  decisive  of  the  action  of  det- 
inue against  the  railroad  company.  That 
isyetto  betried.   Reversed  and  remanded. 


(90  Al«.  486)  "~~~"~ 

Cbesoent  Brewino  Co.  t.  Handlbt  et  al. 
(Supreme  Court  qf  Alabama.    Kay  23,  1890.  t 

LlABnjTT  OV  SUBSTT — FLBASISa. 

1.  Wbere  persons  have  become  sureties  on  a 
bond  conditioned  that  H.  shall  pay  for  goods  to 
he  famished  to  him,  iddlvldually,  and  U.  forms  a 
partnership  with  another,  the  sureties  are  not  lia- 
ble for  the  default  of  the  Arm.  though  they  Imew 
of  and  consented  to  Its  formation,  parol  evidence 
being  inadmissible  to  show  such  knowledge  and 
consent,  and  thus  to  vary  the  terms  of  the  bond. 

2.  In  an  action  on  the  bond  H.  's  partner,  who 
waa  Ukewlae  a  sareiy,  alleged  in  his  plea  that  he 
had  abandoned  a  business  wtilch  paid  him  a  cer- 
tain sum  per  month  to  go  into  business  with  H., 
and  he  sought  to  reduce  plaintiff's  recovery  by 
tliat  sum.  Plaintifl  replied,  bat  pending  the  trial, 
which  was  by  the  court  without  a  jury,  lie  moved 
for  leave  to  withdraw  Ids  repUcataon,  and  to  de- 
mur to  the  plea.  Held,  that  it  was  error  to  deny 
his  motimi. 

Appeal  from  city  court  of  Decatur. 
S.  H.  Oruber,  for  appellants.     Wert  A 
Speake,  for  appellee. 

Stone,  C.  J.  This  case  was  tried  by  the 
Judge  of  the  city  court,  without  a  ]ury. 
The  Crescent  BrewioK Company,  acorpora- 


tion,  entered  into   a   written,   executory 
agreement  with    Handley,  by   which  it 
bound  itself  to  famish    to  him  its  mana- 
factured  goods  (beer)  to  be  sold  at  Deca- 
tur,  In  this  state.    The  agreement  con- 
tains various  stipulations  to  be  performed, 
some  by  the  brewing  company,  and  others 
by   Handley.    Among    the   latter  is   the 
agreement  by  Handley  to  pay  for  the  beer 
to  be  shipped  to  him  by  the  brewing  com- 
pany, expressing  the  prices  and  when  and 
how  to  be  paid  for,  etc.    As  part  of  this 
agreement,  Handley  was  reqnired  to  and 
did  enter  into  a  farther  agreement,  with 
sareties.  for  "the  full  and  complete  per- 
formance by  the   above-bounden   B.    T. 
Handley  of  all  the  covenants  made  by  him 
In  the  written  contract,  which  is  made  a 
part  of  this  bond.    But,  upon  failure  or  de- 
fault on  the  part  of  said  B.  T.  Handley  so 
to  do,  then  we  agree  to  pay  to  the  said 
brewing  company  any  loss  or  damage  it 
may  sustain  by  reason  of  said   failure." 
This  additional  agreement  was  signed  by 
Handley,  Petty,  Krou,  Albes,    and    Ed- 
wards.   Both  agreements  areon  one  sheet 
of  pax>er,  and  the  testimony  was  that  the 
first  wasnot  to  be  considered  a  completed 
and  binding  contract  until  the  second  was 
executed  with  sureties.    Before  any  steps 
were  taken  under  this  contract  after  its 
complete  execution,  Handley  took  Petty 
into  partnerabip  with  him  in  the  adven- 
ture, and  the  business  was  entered  upon 
and  conducted  in  the  name  of  Handley  ft 
Co.,  composed  of  Handley  and  Petty,  and 
the  brewing  company  was  notified  of  It. 
The  shipments  were  made  to  Handley  ft 
Co.,  and  all  dealings  were  conducted  in  the 
firm  name,  and  not  in  the  individual  name 
of  B.  T.  Handley.   Shipments  of  beer  were 
made  to  Handley  ft  Co.,  and  the  present 
suit  was  brought  to  recover  a  balance  due 
for  goods  BO  shipped.    We  may  state  In 
pasutng  that  the  complaint  Is  scarcely  spe- 
cific enough  in  averring    that  beer  was 
shipped  to  Handley,  or  Handley  &  Co., 
under  the  contract.    The  complaint,  as  we 
understand   it,  contains  a  single  count, 
though  there  are  two  clauses  In  it  which 
speak  of  the  breach.    The  suit  is  on  the 
contract  as  expressed  In  the  writing,  and 
to  the  complaint  as  thus  framed  we  must 
confine  our  rulings.    The  record  does  not 
contain  the  pleas  that  were  interposed, 
but  from  the  replications  filed,  the  testi- 
mony given  In,  and  the  rulings  of  thecourt, 
we  are  able  to  determine  what  the  issues 
were.    Krou,  Albes,  and  Edwards  defended 
on  the  ground  that  they  were  only  sure- 
ties ;  that  by  the  terms  of.  their  contract 
they  were  bound  only  for  defaults  in  not 
carrying  out  the  contract  made  by  Hand- 
ley  with  the  brewing  company,  and  were 
nut  bound  for  any  default  Handley  ft  Co. 
or  Handley  and  Petty  might  commit.  This 
was  the  contract  they  made,  and  this  the 
contract  declared  on.    Such   Is  certainly 
the  law.    A  surety  may  stand  on  the  letter 
of  his  contract,  and  is  bound  only  by  Its 
terras.    His  liability  cannot  be  varied  with- 
out his  consent.    A  material   alteration 
made  In  the  terms  of  the  contract  to  which 
his  assent  Is  not  obtained,  even  though 
beneficial  to  him,  or  lightening  the  burden 
on  him,  absolves  him  absolutely  from  all 
burdens  Imposed  by  the  contract.   2  Brick. 
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Dig.  p.  374,  SS  18-21.  Incl.;  City  Coancil  t. 
Hughes,  65  Ala.  201 ;  AnderBon  v.  Bellen- 
ger,  87  Ala.  334,  6  South.  Bep.  82. 

The  testimony  tends  to  prove  that  Kron, 
Albes,  and  Edwards  did  not  sign  the 
agreement  declared  on  until  after  the  part- 
nership between  Handley  and  Petty  was 
formed,  and  the  prraumptlon  Is  strong 
that  when  they  signed  they  knew  the 
partnership  had  been  formed.  We  base 
this  presumption  on  the  testimony,  which 
is  not  denied,  that  Petty  himself  procured 
these  sureties  to  become  bound,  and  to  ex- 
ecute the  paper.  We  feel  authorized  to  in- 
fer that  they  were  induced  to  sign  mainly, 
if  not  entirely,  by  Petty 's  becoming  asso- 
ciated in  the  business  venture.  If  this  be 
true,  then  the  alteration  was  made  with 
their  consent,  and,  but  for  a  principle  to 
be  stated  presently,  they  could  be  held  ac- 
countable for  the  default  of  Handley  &  Co. 
npon  a  count  properly  framed  to  meet  the 
terms  of  the  changed  contract.  That 
principle  may  be  thus  stated:  When  par- 
ties enter  into  a  written  contract  the  pre- 
snmption  Is  that  all  oral  agreements,  an- 
terior or  contemporaneous,  not  expressed 
in  the  writing,  are  waived;  and  it  is  not 
permissible  to  make  proof  of  snch  oral 
agreement  to  vary  the  legal  import  of  the 
writing.  This  is  an  Inflexible  rule  of  evi- 
dence. 3  Brick.  Dig.  p.  417,  §  166.  The  rule 
Is  not  applicable  to  certain  exceptional 
cases,  but  the  present  case  does  not  fall 
within  any  of  the  exceptions.  Hart  v. 
Clark,  54  Ala.  490. 

The  facts  of  this  case  bring  it  directly 
within  the  rule  of  exclusion.  When  the 
sureties  signed  the  agreement  they  either 
did  or  did  not  know  that  Petty  was  to  be 
a  partner  with  Handley  in  the  business 
venture.  If  they  did  not  know  it,  then 
they  did  not  consent  to  the  altered  terms 
of  the  contract,  and  are  not  bound  by  it. 
If  they  did  know  it,  and  intended  to 
guaranty  a  faithful  performance  of  the 
contract  by  Handley  &  Co.,  then  the  rule 
of  evidence  will  not  permit  that  intention 
to  be  proved,  because  it  varies  the  terms 
and  legal  effect  of  the  writing.  And  chan- 
cery will  not  reform  a  contract  made  un- 
der snch  circumstances.  Clark  v.  Hart,  57 
Ala.SM).  We  find  no  error  in  the  rulings  of 
the  city  court,  so  far  as  they  affect  the 
liabllily  of  the  sureties,  Krou,  Albes,  and 
Edwards.  As  we  have  said,  the  pleas  of 
Petty  not  being  in  the  record,  we  have  to 
consult  the  replications  and  testimony  to 
learn  what  they  were.  From  them  we 
learn  that  one  ground  of  defeuHe  relied  on 
was  that  he,  Petty,  In  consequence  of  en 
tering  into  this  contract, had  given  up  an 
other  business,  by  which  he  could  have 
made  fll5  per  month,  and  he  sought  to 
abate  plaintiff's  recovery  by  that  sum. 
This  plea  was  wholly  without  legal  merit, 
and  tendered  an  Immaterial  issue.  Beck 
V.  West,  87  Ala.  213,  6  South.  Kep.  70,  and 
authorities  cited.  The  trial  court  consid- 
ered this  plea  frivolous,  and  would  have 
sustained  a  demurrer  to  it  if  it  had  been 
interposed.  Plaintiff,  however,  took  issue 
on  the  plea,  and  the  result  would  be  that 
to  the  extent  the  proof  sustained  the  plea 
the  defense  was  made  good,  unless  there 
was  a  repleader.    Mudge  v.  Treat,  57  Ala.  1. 

Pending  the  trial,  and  on  two  several 
v.7so.no.31— 58 


occasions,  plaintiff  asked  leave  to  with- 
draw its  replication,  and  demur  to  the 
plea.  This  the  court  refused.  If  the  issue 
had  been  pending  before  a  jury  we  would 
hold  that  the  motion  was  prematurely 
made.  It  should  come  In  such  case  after 
verdict  rendered,  when,  in  a  case  like  the 
present,  it  would  be  error  to  overrule  it. 
Watson  V.  Brazeal,  7  Ala.  451 :  Masterson 
V.  Gibson,  56  Ala.  56;  Ex  parte  Pearce,  80 
Ala.  195.  In  the  present  case,  both  law 
and  facts  were  submitted  to  the  court 
without  a  Jury,  and  no  reason  exists  why 
the  motion  should  notbeentertalned  pend- 
ing the  trial.  The  city  court  erred  in  over- 
ruling plaintiff's  motion  for  leave  to  with- 
draw Its  replication,  and  to  file  a  demurrer 
to  the  plea  of  defendant  Petty.  Reversed 
and  remanded. 


(W  AUl44»> 

KiRKPATBicK  et  a/.  V.  BoTD  et  al. 

(Supreme  Covrt  of  AlaJMma.    Kay  22, 1890.) 

SiXB    CHDBB    EXXCUTION — RkNT — RiOHTB  OV  lE'UB- 
CHAJBEK. 

The  purchaser  of  land  nnder  an  execution, 
which  issued  from  the  federal  court,  and  was  in 
the  hands  of  the  marshal  before  the  defendant 
therein  had  made  a  lease  of  the  land,  is  entitled 
to  the  rent  due  and  unpctid  under  such  lease,  as 
against  one  who  had  purchased  the  note  given 
for  snch  rent,  without  notice  of  the  execution 
creditor's  claim. 

Appeal  from  circuit  conrt,  Madison 
county ;  H.  C.  Speake,  Judge. 

This  was  an  interpleader  at  law,  for 
rent  of  land,  between  the  assignee  of  the 
rent  note  and  the  purchaser  of  the  land  at 
the  sheriff's  sale  under  an  execution. 
There  was  Judgment  for  plaintiffs,  and  de- 
fendants appeal. 

Ward  <S  Betts,  for  appellants.  Hames, 
Walker  &  Sbetley,  for  appellees. 

Stone,  C.  J.  It  is  objected  for  appellants 
that  the  alleged  judgment  under  which 
Boyd  &  Boyd  acquired  their  title  to  the 
land  was  In  fact  no  Judgment,  because  the 
attorney  appointed  for  the  purpose  is 
not  shown  to  have  confessed  any  Judg- 
ment, and  the  record  falls  to  show  that 
Tanner,  the  defendant  In  that  suit,  was 
otherwise  brought  into  court.  Coming  be- 
fore us  collaterally,  as  this  question  is  at- 
tempted to  be  presented,  we  are  not  pre- 
pared to  say  there  Is  anything  in  the  ob- 
jection, even  if  we  concede  it  is  raised  by 
the  record.  But  the  record  fails  to  raise 
the  question.  In  the  trial  below  a  Jury 
was  waived,  and  the  testimony  was  sub- 
mitted to  the  conrt  for  trial  and  decision 
by  him.  He  made  a  special  finding  of  the 
facts,  and  that  finding  must  be  treated  as 
we  would  treat  a  special  verdict.  One  of 
the  special  facts  found  by  the  trial  court 
was  that  "the  above-named  plaintiffs 
[Boyd  &  Boyd]  recovered  Judgment 
against  John  T.  Tanner  in  the  circuit 
court  of  the  United  States  •  •  •  on  the 
2d  day  of  November,  1887,  for  the  sum  of, " 
etc.  The  exception  reserved  is  in  the  fol- 
lowing language :  " To  which  judgment  of 
the  court  the  defendant  excepted."  The 
question  of  the  confession  of  Judgment  rel 
noD  Is  not  shown  to  have  been  mooted  In 
the  court  below,  and  the  exception  does 
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not  bring  It  before  us.  Boyd  &  Boyd  re- 
covered a  judgment  against  Tanner  No- 
vember 2, 1887.  Execution  was  Issued  on 
said  judgment  November  7,1887,  and  came 
to  thie  bands  ot  the  United  States  marslial 
on  the  same  day.  This  execution  was  lev- 
ied on  the  plantation  Icnown  as  the  "Rag- 
land  Place, "  as  Tanner's  property,  Janu- 
ary 2, 1888,  but  from  some  mi8descri])tlon 
the  process  was  returned  -without  a  sale. 
An  alias  execution  was  issued  March  20, 
1888,  was  levied  on  the  land  April  21, 
1888,  and,  pursuant  to  advertisement  duly 
made,  the  marshal  sold  the  lands  June  4, 
1888.  Boyd  &  Bo.yd,  became  the  purchas- 
ers, and  received  the  marshal's  deed  tlie 
next  day.  Within  10  days  after  that  time, 
and  while  the  crops  on  said  land  were  still 
growing  and  immature,Boyd&Boyd  gave 
written  notice  to  Tanner  and  the  tenants 
cultivating  said  land  that  they  claimed 
and  demanded  the  rents  accruing  for  that 
year,  and  the  possession  of  said  lands. 
The  foregoing  are  the  facts  on  which 
Boyd  &  Boyd  base  their  claim  to  the  rent 
money.  Tanner,  defendant  in  the  judg- 
ment, let  the  lands  to  rent  tor  the  year 
1888,  by  agreement  entered  into  December 
26,  1887,  and  to  secure  the  agreed  rent 
tool<  from  the  lessees,  or  tenants,  their 
non-commercial,  sealed  note  or  bond  for 
the  sum  of  f  1,000,  payable  to  himself,  and 
due  December  15,  1888.  This  paper  he  trad- 
ed for  value  to  C.  E.  Hatcher  &  Co.  by 
blank  indorsement,  without  date,  and  C. 
E.  Hatcher  &  Co.  subsequently,  on  Febru- 
ary 4, 18SS,  traded  and  Indorsed  it  to  Kirk- 
Patrick  &  Co.,  as  collateral  security  for  a 
debt  due  them  from  C.  E.  Hatcher  &  Co. 
Neither  C.  B.  Hatcher  &  Co.  nor  Kirkpat- 
rick  &  Co.  had  notice  ot  Boyd  &  Boyd's 
claim  or  lien,  at  the  time  they  severally 
acquired  the  rent  note  or  bond.  These  are 
the  facts  which  go  to  make  up  the  alleged 
right  of  Kirkpatrick  &  Co.  to  the  proceeds 
of  the  rent  note.  The  tenants  having 
paid  the  rent  money  into  court,  and  hav- 
ing been  discharged  by  consent  of  the  par- 
ties, the  question  is  whether  Boyd  & 
Boyd,  on  the  one  hand,  or  Kirkpatrick  & 
Co.  on  the  other,  are  entitled  to  the  mon- 
ey, less  the  sum  of  $50,  which,  by  mutual 
agreement,  was  applied  otherwise.  The 
circuit  court  adjudged  that  Boyd  &  Boyd 
were  entitled  to  the  money./  There  are  au- 
thorities which  bold  that  when  real  estate 
Is  sold  at  public,  judicial  sale,  which  is  at 
the  time  held  by  a  tenant  under  an  unde- 
termined lease,  and  there  is  no  exception 
or  reservation  as  to  the  rent,  then  all 
rent  which  has  not  been  paid  or  has  not 
matured  and  fallen  due  at  the  time  of  the 
sale  and  conveyance  passes  with  the  free- 
hold, and  becomes  the  property  of  the  pur- 
chaser, even  though  there  may  have  been 
a  previous  attempt  to  assign  such  non- 
matured  rent  contract  to  a  third  person. 
One  reason  which  may  be  given  for  the 
ruling  is  that  unpaid  and  immature  rent, 
promised  for  use  and  occupation  of  land 
for  a  term  not  yet  fully  expired,  is  practi- 
cally the  usufruct,  or  product  of  the  realty, 
and  Is  part  and  parcel  of  it;  and  that 
hence  a  conveyance  of  the  land  is  a  convey- 
ance of  its  future  product.  Bank  v.  Wise, 
8  Watts,  894;  Van  Wlcklen  v.  Paulson;  14 
Barb.  064;  Stout  t.  Kean,  3  Har.  (Del.) 


82;  Martin  t.  Martin,  7  Md.  368;  Town- 
send  v.  Isenberger,  45  Iowa,  670;  2  Tayl. 
Landl.  &  Ten.  (8th  Ed.)  §  447,  and  note. 
Several  of  the  cases  we  have  cited  are 
based  substantially  on  the  reason  we 
have  given.  We  need  not,  in  this  case,  go 
to  the  full  extent  of  the  principle  stated, 
and  we  leave  that  question  undecided  un- 
til It  comes  properly  before  ns.  Before 
Tanner  granted  the  lease  in  this  case,  the 
execution  of  plaintiffs  was  in  the  hands  of 
the  marshal,  and  operated  a  lien  on  all 
the  leviable  Interest  which  Tanner  then 
held  In  the  land.  Its  use,  enjoyment,  and 
occupation  were  among  the  valuable  at- 
tributes It  possessed.  It  is  these  attri- 
butes which  mark  and  distinguish  the  su- 
perior value  ot  a  title  with  present  right 
of  possession,  as  contrasted  with  an  estate 
in  remainder  or  reversion,  the  term  of  tlie 
particular  estate  not  having  expired.  No 
one  will  question  the  greater  market  value 
of  an  estate  with  the  right  of  present  en- 
joyment, than  ot  a  mere  remainder  or  re- 
version in  the  same  land,  with  no  right  of 
present  enjoyment,  or  present  usufruct. 
Now,  on  all  these  elements  of  value  and  of 
vendible  property,  Boyd  &  Boyd  had  a 
lien  for  the  enforcement  of  their  execution 
which  Tanner  was  without  the  power  to 
impair  by  any  Individual  act  he  might  at- 
tempt to  perform.  No  one  will  deny  that 
he  was  without  power  to  defeat  the  lien 
by  a  sale  of  the  land.  A  lease  is  a  quali- 
fied sale;  a  sale  of  a  term, instead  of  a  sale 
of  the  fee.  A  lessee  acquires  an  estate  by 
his  lease,  which  may  be  levied  on  and  sold 
under  execution;  an  estate  less  than  a 
freehold,  but  still  an  estate.  It  may  run 
for  any  number  of  years,  not  exceeding 
20.  Can  it  be  supposed  that  after  the  Hen 
attached  Tanner  could  have  let  the  land 
for  a  long  term,  say  20  years,  disposed  ot 
the  rent  contract  to  a  third  party,  and 
thus  have  reduced  the  available  value  of 
the  plaintiffs'  lien  by  one  half  or  more? 
And  if  not  for  20  years,  for  what  shorter 
term  could  he  have  made  a  valid  lease, 
and  a  valid  disposition  of  the  rent  con- 
tract? Kane  v.  Mink,  64  Iowa,  g4,  19  N. 
W.  Rep.  852.  The  circuit  court  did  not  err 
in  its  judgment.  There  is  nothing  in  our 
former  rulings  which  is  opposed  to  what 
we  have  above  declared.  Tnbb  v.  Fort, 
58  Ala.  277;  Coffey  v.  Hunt,  75  Ala.  238; 
Steed  v.  Hinson,76  Ala.  298;  Insurance  Co. 
V.Oliver,  78  Ala.  158;  Oliver  v.  Insurance 
Co.,  82  Ala.  417.  2  South.  Rep.  445. 
Affirmed. 


(90  Ala.  215) 

BoLLixo  y.  KiRBY  et  al. 

{Supreme  Court  of  Alabamia.    Hay  22,  1890.) 

Salb— Whin  Titlb  Pabses— CoirvzBsioir. 

1.  Where  a  note  is  given  in  pavTnent  for  a 
maohine  to  which  title  Is  to  remain  in  the  seller 
until  the  note  is  paid,  and  is  left  with  a  third 
person,  who  is  to  receive  chattels  in  payment,  and 
surrender  the  note  to  the  maker,  and  after  this 
surrender  is  made  the  chattels  are  claimed  under 
execution  by  the  maker's  creditors,  the  redelivery 
of  the  note  by  him  to  the  third  person,  agreeing 
that  it  shonld  be  considered  that  no  payment  had 
been  made,  vests  the  title  to  the  machine  a^aln  in 
the  seller,  though  the  holder  of  the  note  had  no 
other  authority  than  to  receive  payment  thoceof, 
and  surrender  it. 
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2.  Where  the  seller  thereafter  demaods  the 
machine  from  the  purchaser's  wife,  he  having 
left  the  state,  and  her  father  refuses  to  allow  the 
seller  to  take  it,  he  is  ^ilty  of  a  conversion  of  it. 

3.  But  if  such  refusal  was  only  to  procure 
time  to  determine  whether  it  had  been  paid  for, 
with  an  agreement  that  if  it  had  not  it  should  be 
surrendered,  the  father  is  not  liable  for  conver- 
sion where  the  original  purchaser  comes  and  re- 
mores  the  machine  in  the  mean  time,  without  his 
knowledge  or  consent. 

Appeal  from    drcnit    court,   Marshall 
county. 

This  was  an  action  ot  trover  brought 
by  the  appellees,  Klrby  &  Bro.,  against 
the  appellant, William  Boiling,  and  sought 
to  recover  damages  for  the  allpged  conver- 
sion of  a  sewing-machine.  The  defendant 
pleaded  the  general  Issue,  and  Issue  was 
joined  on  this  plea.  Upon  the  trial,  as 
shown  by  the  bill  of  exceptions,  J.  F. 
Kirby,  one  ot  the  plaintiffs,  testified,  in 
substani-e,  as  follows:  That  on  the  7th 
day  of  September,  1886,  he  sold  to  Thomas 
Bishop  and  his  wife  a  sewing-machine, 
taking  therefor  a  certain  instrument  in 
writing,  in  words  and  figures  as  follows:" 
"  On  Nov.  16, 1886,  after  date,  1  promise  to 
pay  to  the  order  of  F.  M.  Klrby  &  Bro. 
thirty  dollars,  with  Interest  at  the  rate  of 
ten  per  cent,  per  annum  after  maturity, 
nntil  paid.  The  Esty  sewing-machine, 
styles,  plate  No.  14,895,  for  the  useof  which, 
to  the  maturity  hereof,  this  note  is  given, 
is  and  shall  remain  the  property,  and  un- 
der the  control,  of  F.  M.  Klrby  &  Bro.,  or 
assigns:  and  for  default  of  payment,  or  If 
the  said  F.  M.  Kirby  &  Bro.  deem  the  ma- 
chine in  nnsatety,  by  removal  or  others 
wise,  it  shall,  on  demand,  be  returned  to 
F.  M.  Klrby  &  Bro.,  or  assigns,  in  good 
order,  and  with  pro  rata  pay  for  its  use, 
which  shall  be  three  dollars  per  month. 
It  is  understood  and  agreed  that  F.  M. 
Kirby  &  Bro.  own  this  machine  absolute- 
ly, and  the  title  remains  in  them  nntll  the 
machine  Is  paid  for  in  full. "  This  note  or 
instrument  was  signed  by  said  Thomas 
Bishop  and  wife,  and  attested  by  J.  F 
Kirby.  The  testimony  lor  the  plaintiffs 
then  tended  to  show  that  the  plaintiffs 
made  an  agreement  with  said  Bishop  that 
they  would  take  young  cattle  in  payment 
for  the  machine,  valuing  them  at  a  certain 
price,  and  this  agreement  was  Indorsed  on 
the  instrument ;  that  when  the  note  fell 
due,  or  a  short  time  thereafter,  one  of  the 
plaintiffs  went  to  the  home  of  said  Bishop, 
but  Bishop  was  not  at  home,  and  the  wife 
told  him  that  her  husband  had  the  cattle 
with  which  to  pay  for  the  machine,  and 
be  thereupon  told  her  to  tell  her  husband 
to  bring  them  to  Guntersville,  and  he 
would  leave  the  note  with  a  certain  man, 
who  would  deliver  the  note  to  him  when 
he  turned  over  euongb  cattle  to  amount 
to  the  amount  due  on  the  note:  that  he 
did  leave  the  note  with  one  Hooper,  with 
instructions  as  above  stated ;  that  on  the 
next  day,  or  shortly  thereafter,  the  said 
Bishop  brought  in  the  cattle,  and  upon 
showing  them  to  the  said  Hooper,  Hooper 
agreed  to  take  them,  and  turned  over  the 
said  note  to  Bishop;  that  immediately 
thereafter  oneSpooner  andoneBains  said, 
"Them's  our  cattle,"  and  said  that  he  had 
a    judgment,    execution,    or    mortgage 


against  them,  when  the  said  Hooper  said, 
"Let  me  see  It."  The  defendant  moved 
the  court  to  exclude  all  this  evidence  as  to 
what  said  Spooner  and  Bains  said,  and 
what  Hooper  said  to  them,  but  the  court 
overruled  the  motion,  and  the  defendant 
duly  excepted.  The  plaintiffs  then  pro  red 
that  one  of  them  went  to  Bishop's  house 
in  the  fall  of  1886,  to  get  the  machine,  and 
found  that  Mrs.  Bishop  was  living  on  the 
defendant's  place,  in  a  house  a  short  dis- 
tance from  the  residence  ot  the  defendant, 
she  being  the  daughter  of  the  defendant, 
and  that  said  Bishop,  the  husband,  had 
gone  to  Arkansas;  that  he  then  went  into 
the  defendant's  house  and  demanded  the 
machine,  when  Mrs.  Bishop  came  to  her 
door  and  said  that  the  machine  had  been 
paid  for  by  her  husband  by  giving  cattle 
therefor;  that  the  "defendant  told  him 
then  and  there  that  he  could  not  take  the 
machine  oft;  that  she  had  paid  for  it,  and 
it  was  hers ; "  that  he  then  tried  to  sell  the 
machine  to  the  defendant,  but  that  he 
would  not  buy  It;  und  that,  after  talking 
about  it  awhile,  the  defendant  agreed  to 
come  to  CxDntersville  the  next  day,  and  see 
whether  or  not  the  machine  had  ever  been 
paid  for  by  his  daughter's  husband;  and 
that  he  did  come  to  Guntersville,  und  up- 
on finding  out  that  the  machine  had  not 
been  paid  for  he  agreed  to  bring  the  ma- 
chine into  town,  or  send  it  In,  and  leave  it 
at  the  office  of  John  G.  Winston,  Jr.,  plain- 
tiffs' attorney;  but  this  he  never  did. 
There  was  proof,  however,  that  defendant 
started  to  town  with  the  machine,  but  for 
fear  of  breaking  it  h^d  some  one  to  take 
it  oft  the  wagon.  It  was  farther  shown 
that  when  said  BUhop  turned  over  the 
cattle  to  said  Hooper,  and  the  said  Spoon- 
er and  Bnlns  laid  claim  to  the  cattle,  the 
said  Bishop  then  made  arrang:ements  with 
Spooner  and  Bains,  and  turned  over  the 
cattle  to  them,  and  handed  the  note  made 
by  him  to  Klrby  &  Bro.  back  to  said 
Hooper.  The  defendant  testified  as  a  wit- 
ness in  his  own  behalf,  and  testified  to 
pretty  much  the  same  facts  as  introduced 
in  evidence  by  the  plaintiffs.  Among  oth- 
er things,  he  testified  that  when  he  moved 
his  daughter,  Mrs.  Bishop,  to  his  place, 
she  had  a  machine,  and  that  this  machine 
was  put  in  her  house,  and  was  under  her 
control,  and  that  he  never  bad  anything 
to  do  with  it  after  that :  that  she  claimed 
that  the  machine  had  been  paid  for  with 
cattle;  and  that  when  he  went  to  Gun- 
tersTllle,  and  found  out  that  the  machine 
had  not  been  paid  for,  he  told  Kirby  If 
he  was  willing  to -risk  It  "he  would  tell 
the  boys  to  bring  it  down  on  a  cotton 
wagon, "  as  they  were  then  hauling  cot- 
ton; and  that  he  never  saw  the  machine 
after  this,  and  did  not  have  anything  else, 
to  do  with  it,  and  It  was  afterwards  car-' 
rled  off  by  said  Thomas  Bishop.  After 
grlving  the  general  charge,  the  court,  at 
the  request  of  the  plaintiffs  in  writing, 
gave  the  following  charges:  (1)  "If  the 
jury  believe  the  evidence,  the  note  which 
has  been  offered  in  evidence  vests  tlie  title 
to  the  machine  in  the  plaintiffs."  (2)  "If 
the  Jury  believe  the  evidence,  the  note  has 
not  been  paid  under  the  evidence  in  this 
case,  and  is  sufficient  to  vest  title  to  the 
property  in  the  plaintiffs. "  (8)  "It  defend- 
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ant  had  the  machine  lo  his  posBession,  or 
under  hie  control,  and  promleed  plalntlffa 
be  would  deliver  It  at  Winston's  office,  and 
afterwards  permitted  some  one  else  to  take 
the  machine  out  of  his  possession,  or  from 
under  his  control,  whereby  the  machine 
was  lost  to  plaintiffs,  defendant  is  liable 
to  plaintiffs  for  the  value  of  the  machine. " 
(4)  "  It  the  defendant  had  the  property  in 
his  possession,  or  under  his  control,  and 
agrreed  to  deliver  it  to  plaintiffs,  then  he  be- 
came the  bailee  of  plaintiff,  and  it  was  his 
legal  duty  to  keep  the  machine  and  deliver 
it  to  plaintiffs."  (5)  "II  defendant  by 
himself,  or  some  of  his  hands  In  his  em- 
ploy, and  by  his  direction,  got  the  ma- 
chine and  placed  it  on  his  wagon,  and 
started  to  town  with  it,  then  the  machine 
was  under  his  control,  and  if  he  after- 
wards permitted  some  one  else  to  take  it 
out  of  bis  control,  whereby  It  was  lost  to 
plaintiffs,  this  was  a  conversion,  and  be 
would  be  liable  to  plaintiffs  for  the  value 
of  the  property."  (6)  "If  defendant  told 
Kirby  that  be  could  not  take  the  property 
from  Mrs.  Bishop,  then  this  is  a  circum- 
stance to  which  the  jury  may  look  to  see 
whether  defendant  had  control  of  the  ma- 
chine or  not,  and  if  he  did  have  control  of 
the  machine,  and  refused  to  let  Kirby  have 
It,  then  this  would  be  a  conversion. "  (7) 
"If  the  Jury  believe  from  the  evidence  that 
tbe  defendant  bad  possession  of  the  ma- 
chine, or  under  his  control,  and  defendant 
promised  plaintiff,  or  a  member  of  their 
firm,  to  deliver  the  machine  to  them  at 
Winston's  office  at  Guntersville.it  was  his 
legal  duty  to  do  it ;  and  it  In  disregard  of 
this  duty  he  permitted  some  one  else  to 
take  it  away  out  ot  his  control,  whereby 
it  was  lost  to  plaintiffs,  he  is  liable  tor  its 
value,  and  the  Jury  should  BO  find."  The 
defendant  reserved  an  exception  to  each  of 
these  charges,  as  given,  and  asked  in  writ- 
ing the  following:  (1)  "If  the  Jury  believe 
the  evidence,  they  will  find  the  issue  In 
favor  of  the  defendant."  (2)  "If  the  Jury 
And  from  the  evidence  that  all  tlie  defend- 
ant did  in  reference  to  the  machine  was  to 
move  it,  with  his  daughter,  to  a  house  on 
bis  place,  and  came  to  town  to  make  in- 
quiry as  to  what  was  tbe  truth  as  to  the 
payment  of  tbe  note  given  by  Bishop  for 
the  machine,  and  that  be  allowed  bis 
daughter,  Mrs.  Bishop,  to  remain  on  in  a 
house  on  his  place,  and  that  the  machine 
was  afterwards  carried  away  by  Bishop, 
one  of  the  makers  uf  the  note,  this  would 
not  make  him  guilty  of  a  conversion  nf  the 
sewing-machine,  and  the  verdict  of  the 
Jury  should  be  for  the  defendant. "  (8)  "  If 
the  Jury  should  find  from  the  evidence  that 
tbe  plaintiff  did  in  fact  go  to  tbe  defend- 
ant's house,  and  demanded  the  machine, 
and  that  the  machine  was  there,  this 
would  not,  of  itself,  constitute  a  conver- 
sion ;  and  if  this  be  all  that  defendant  did 
in  the  way  of  converting  the  rauchlne  to 
his  own  use,  tbe  verdict  of  tbe  Jury  should 
be  for  tbe  defendant."  (4)  "If  tbe  Jury 
find  from  tbe  evidence  that  Bishop  and 
his  wife  did  in  fact  buy  a  machine  from 
plaintiffs,  and  make  the  note  in  evidence; 
that  Bishop  went  off,  or  left  the  country, 
and  that  the  defendant  did  move  Mrs. 
Bishop,  bis  daughter,  to  a  house  on  his 
plantation,  and  that  the  plaintiff  Kirby 


went  to  Mrs.  Bishop's  hoase,and  demand- 
ed the  machine,  and  that  she  claimed  that 
the  note  had  been  paid,  and  that  Kirby 
was  not  entitled  to  the  machine,  and  that 
Boiling,  who  was  there,  then  told  Kirby 
that  be  could  not  take  the  machine  away, 
or  that  he,  Boiling,  would  not  allow  him 
to  take  it  away,  and  that  Boiling  did,  on 
tbe  next  day,  come  to  town  tind  agree 
with  Kirby  that  he  would  .  bring  tbe  ma- 
chine to  town,  and  deliver  it  to  plaintiffs* 
attorney,  Winston,  and  did  not  in  fact  de- 
liver said  machine  to  said  Winston,  bat 
that  tbe  machine  was  allowed  to  remain 
at  the  house  occupied  by  Mrs.  Bishop, 
and  that  Bishop  and  bis  wife  did  actually 
afterwards  remove  tbe  machine  from  the 
country, — this  would  not  be  a  conversion 
by  tbe  defendant,  and  their  verdict  should 
be  for  tbe  defendant."  (5)  "If  the  Jury 
find  from  tbe  evidence  that  Hooper  was 
authorized  by  plaintiffs  to  receive  cattle 
from  Bishop  in  payment  of  tbe  note  in  evi- 
dence, and  that  Bishop  did  in  fact  deliver 
cattle  to  Hooper,  and  tbat  Hooper  ac- 
cepted the  cattle  and  delivered  tbe  note  to 
Bishop,  the  title  to  the  cattle  instantly 
vested  in  the  plaintittB,  and  this  was  a 
payment  of  the  note,  and  tbe  title  to  the 
machine  then  and  there  vested  in  Bishop, 
and  out  of  tbe  plaintiffs;  and  though  the 
Jury  may  believe  that  certain  persona 
(Bains  and  Spooner)  came  up  and  claimed 
the  cattle,  and  that  Bishop  gave  the  note 
back  to  Hooper,— this  would  not  reinvest 
the  plaintiffs  with  the  title  to  the  ma- 
chine, unless  the  plaintiffs  show  to  the 
Jury  tbat  Hooper  bad  authority  to  make 
such  a  contract;  and  if  he  was  only  an 
agent,  authorized  to  receive  the  cattle,  he 
had  no  authority  to  rescind  the  trade,  and 
reacquire  the  title  to  the  machine,  and  the 
plaintiffs  in  this  event  cannot  recover,  and 
they  should  find  tor  the  defendant. "  (6) 
"If  tbe  Jury  find  from  the  evidence  tbat 
tbe  plaintiffs  have  a  legal  title  to  an  Esty 
sewing-machine,  style  3,  plate  No.  14,S95. 
yet,  before  they  can  recover,  they  must 
prove  to  a  reasonable  certainty  that  the 
defendant  converted  to  his  own  use  an 
Ksty  sewing-machine,  style  3,  plat  No. 
14,89.5,  and  if  the  evidence  does  not  satisfy 
tbe  Jury  that  tbe  defendant  converted  this 
identical  machine,  they  must  find  for  the 
defendant."  (7)  "II  the  Jury  believe  from 
all  the  evidence  tbat  Hooper  was  tbe 
agent  of  Kirby  &  Bro.  for  tbe  special  pur- 
pose of  receiving  tbe  cattle  from  Blsbop, 
and  that  this  was  all  the  authority  Hoop- 
er had,  and  that  Bishop  did  deliver  the 
property  to  Hooper  as  such  agent  of 
Kirby  &  Bro.  in  payment  ot  tbe  note  in 
controversy,  and  that  Hooper  did  deliver 
the  note  to  Bishop,  then  this  was  a  pay- 
ment ot  tbe  debt,  and  the  title  to  the  ma- 
chine vested  in  Bishon,  and  without  tur> 
ther  evidence  the  defendantoughtto  recov- 
er." (8)  "Before  the  Jury  can  find  a  ver- 
dict for  the  plaiutiOti  they  must  believe, 
from  all  the  evidence,  that  Boiling  had  the 
possession  of  tbe  machine,  and  while  be 
had  possession  of  tbe  machine  he  con- 
verted it  to  his  own  use:  and  if  tliey  find 
that  be  did  not  convert  it,  they  should 
find  for  defendant."  (9)  "If  tbe  Jury 
believe  from  all  the  evidence  tbat  Hooper 
was  a  special  agent  to  receive  the  cattle 
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and  deliver  tbe  note  in  controversy,  tben 
the  Jnry  ought  to  find  for  the  defendant. " 
(10)  "If  the  jury  believe  the  evidence,  they 
will  find  that  the  defendant  waa  not  the 
bailee  of  the  plaintlflB. "  The  court  refused 
to  give  each  one  of  these  charges  as  re- 
quested by  the  defendant,  and  to  each  such 
refusal  the  defendant  duly  excepted.  There 
was  Judgment  for  the  plaintiffs,  and  the 
defendant  now  prosecutes  this  appeal,  and 
assigns  tbe  rulings  of  tbe  court  on  the  evi- 
dence, and  the  giving  and  refusing  to  give 
the  several  charges  requested  by  tbe  plain- 
tiffs and  the  defendant,  as  error. 
Lttsk  &  Bell,  for  appellant. 

McClsllan,  J.  TVe  do  not  doubt  that 
the  title  to  the  machine  involved  in  this 
action  remained  In  tbe  plaintiffs  below, 
under  the  contract  put  in  evidence,  until 
the  purchase  money  thereof  was  paid.  In 
considering  the  question  whether  the 
transaction  between  Hooper  and  Bishop 
was  a  payment,  it  may  be  admitted  that 
Hooper  was  the  special  agent  of  plaintiffs 
to  receive  cattle  in  payment,  and  to  deliv- 
er u|t  the  paper,  and  that  he  did  so  receive 
tbe  cattle  and  deliver  up  the  paper  as  that, 
without  more,  tbe  debt  vias  satisfied; 
and  it  may  be  further  conceded  that  he  bad 
no  authority  to  enter  into  an  arrange- 
ment with  Bishop  by  which  creditors  of 
the  latter,  having  a  lien  of  some  sort  on 
the  property,  were  allowed  to  take  the 
cattle,  and  the  note  was  handed  back  to 
him  by  Bishop,  and  the  satisfaction  there- 
of obviated  and  expunged,  so  to  speak. 
Yet  we  do  not  doubt  that  Bishop  had  full 
authority  to  make  this  arrangement,  and 
that  the  lack  of  power  to  this  end  in 
Hooper  was  cured  by  the  ratification  of 
bis  unauthorized  act  in  this  behalf  by  his 
principals,  the  present  plaintiffs.  The 
note  did  not  bind  the  wife.  2  Brick.  Dig. 
98;  Walker  v.  Struve,  70  Ala.  167.  Under 
the  facts  of  the  case,  the  delivery  of  the 
cattle  in  payment  of  the  note  was  no  more 
than  an  exchange  of  that  property  for  the 
machine,  vesting  title  to  the  machine  In 
the  husband  alone;  and  this,  even  had  tbe 
cattle  belonged  to  the  wife,  of  which  there 
is  no  proof.  Woods  v.  Dunlap,  73  Ala.  169; 
KeunoH  v.  Dibble,  75  Ala.  351.  The  title 
thus  being  in  Bishop  alone,  it  was  entirely 
competent  for  blm  to  agree  that  the  pay- 
ment which  had  so  vested  it  in  him  should 
be  considered  as  not  having  been  made, 
and  that  it  should  revest  in  Kirby  &  Bro., 
and  this  agreement  he  must  be  held  to 
have  made  by  handing  the  note  back  to 
Hooper  in  consideration  of  the  cattle  be- 
ing applied  to  another  debt  owed  by  him. 
Tbe  rulings  and  instructions  of  the  court 
on  this  part  of  tbe  case  were  free  from 
error. 

It  is  not  essential  to  a  conversion  which 
will  support  the  action  of  trover  that  the 
defendant  should  have  the  complete  man- 
ucaption of  the  property.  An  intermed- 
dling with  or  dominion  over  tbe  property 
of  another,  whether  by  the  defendant 
alone  or  in  connection  with  others,  which 
is  subversive  of  the  dominion  of  the  true 
owner,  and  in  denial  of  his  rights,  is  a  con- 
version. Freeman  v,  Scurlock.  27  Ala.  407 ; 
Conner  v.  Allen,  83  Ala.  616.  Hence  it  is 
not  important  that  when  Kirby  went  to 


tbe  residence  of  the  defendant  to  demand 
tbe  machine  it  was  not  in  his  possession, 
strictly  speaking,  but  in  that  of  Mrs. 
Bishop,  who  then  lived  on  his  premises,  if 
the  defendant  interfered  to  prevent,  and 
did  prevent,  the  plaintiff  from  then  taking 
possession  of  it,  by  tbe  unqualified  asser- 
tion of  a  title  Inconsistent  with  the  plain- 
tiffs', and  an  unconditional  refusal  to  al- 
low the  plaintiffs  to  take  the  property 
away.  Whether  the  defendant  had  tbe 
possession  in  himself  or  not,  such  inter- 
meddling in  defiance  of  plaintiffs'  right 
was  a  conversion.  But  if  there  was  a 
bona  Ode  controversy  as  to  whether  pay- 
ment had  been  made,  and  if  the  defendant, 
while  asserting  payment,  and  predicating 
bis  right  to  prevent  a  removal  of  the  prop- 
erty on  title  in  Bishop,  springing  out  of 
payment,  recognized  the  controversy  and 
uncertainty  as  to  whether  payment  bad 
been  made,  and  declined  to  allow  the  ma- 
chine to  be  removed  until  tbe  truth  of 
that  matter  could  be  ascertained,  and  it 
was  thereupon  agreed  between  him  and 
Kirby  that  be  should  go  to  Gunteravllle 
the  next  day  and  satisfy  himself  about  It, 
and  that  if  he  found  the  note  had  not  been 
paid  the  property  should  be  surrendered 
to  the  plaintiffs,  these  facts  would  not 
constitute  a  conversion.  Such  a  qualified 
and  conditional  refusal  by  Mrs.  Bishop 
would  have  been  reasonable  and  Justifia- 
ble under  tbe  circumstances,  and  would 
not  have  afforded  any  evidence  of  a  con- 
version by  her;  and  the  interference  of 
Boiling  in  her  behalf  stands  upon  the  same 
footing.  Dent  v.  Chiles,  5  Stew.  &  P.  383; 
Butler  V.  Jones,  80  Ala.  436,  2  South.  Rep. 
300.  In  such  case  the  plaintiffs  are  held  to 
have  assented  to  the  retention  of  posses- 
sion by  Mrs.  Bishop,  pending  tbe  investi- 
gation agreed  on,  and  no  action  for  con- 
version can  be  predicated  on  a  possession 
so  retained  until  a  demand  and  refusal  to 
deliver  after  the  assent  has  been  with- 
drawn, or  the  time  covered  by  it  has 
lapsed.  Voltz  v.  Blackmar,  64  N.  Y.  646; 
Finch  V.  Clarke,  Phil.  (N.  C.)  335. 

Conversion  which  will  sustain  trover 
must  be  a  destruction  of  the  plaintiff's 
property,  or  some  unlawful  interference 
with  his  use,  enjoyment,  or  dominion 
over  it,  or  an  appropriation  of  it  by  tbe 
defendant  to  his  own  use,  or  to  the  use  of 
a  third  person,  in  disregard  or  defiance  of 
the  owner's  right,  or  a  withholding  of 
possession  under  a  claim  of  title  incon- 
sistent with  tbe  title  of  tbe  owner. 
Glaze  V.  McMllllon,  7  Port.  (Ala.)  279; 
Gray  v.  Crocheron,  8  Port.  fAla.)  191; 
Freeman  v.  Scurlock,  supra;  Conner  v. 
Allen,  supra;  Tbweat  v.  Stamps,  67  Ala. 
96;  Railroad,  etc.,  Co.  v.  Lampley,  76 
Ala.  367,  868;  Tinker  v.  Morrill,  39  Vt. 
477;  Burroughes  v.  Bayne,  5  Hurl.  &  N. 
296;  Fouldes  v.  Willoughby,  8  Mees.  &  W. 
5,S9;  2  Greenl.  Ev.  §  642.  It  is  immaterial 
whether  the  conversion  or  appropriation 
be  for  tbe  benefit  of  the  defendant  or  of  a 
third  person.  "The  true  inquiry  is, 'Does 
the  defendant  exercise  a  dominion  over 
the  property  in  exclusion  or  defiance  of 
the  plaintiff's  right?'  If  he  does,  that  is 
In  law  a  conversion,  belt  for  bis  own  or 
another  person's  use."  Cooley,  Torts, 
448;  Ldptrot  v.  Holmes,  1  Kelly,  881-891. 
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Conversion  upon  which  recovery  in  trover 
may  be  bad,  however,  muBt  be  a  positive 
tortious  act.  Non-feasance,  or  neglect  of 
legal  duty,  or  mere  failure  to  perform  an 
act  made  obligatory  by  contract,  by 
which  property  Is  lost  to  the  owner,  will 
not  support  the  action.  Sturges  v.  Keith, 
.57111.451;  Bailey  v.  Moulthrop,  5.1  Vt.  17; 
Rogers  v.  Hule,  56  Amer.  Dec.  863;  Rags- 
dale  V.  Williams,  49  Amer.  Dec.  406.  A 
bailee  is  not  liable  In  trover  for  a  loss  of 
property  through  larceny  from  hlni,  or 
because  of  negligence  resulting  in  Uh  de- 
struction. Hawkins  v.  Hoffman,  6  Hill, 
586;  Packard  v.  Getman,  4  Wend.  613. 
If  the  bailee  undertakes  to  carry  the  prop- 
erty to  the  owner,  and  fails  to  do  so,  and 
it  is  subsequently  lust  while  in  his  posses- 
sion, through  nu  positive  misconduct  of 
hl8,he  is  not  liable  for  conversion.  Farrar 
V.  Rollins,  37  Vt.  295.  But  if  he  does  any 
affirmative  act  inconsistent  with  the  bail- 
ment, and  known  by  him  to  be  so,  trover 
will  lie  against  him.  Jones  v.  HodgkinB,61 
Ide.  4^.  As  if,  having  notice  of  the  claim 
of  the  true  owner,  he  delivers  the  proper- 
ty to  another  person,  or  permits  anotner 
to  take  it  out  of  his  possession,  whereby 
It  is  lost  to  the  plaintiff,  he  is  liable  for  Its 
value  in  this  form  of  action.  Dearbourn 
V.  Bank,  58  Me.  273;  Phillips  v.  Bilgham, 
26  Ga.  617;  Railroad  Co.  v.  KIdd,  35  Ala. 
209. 

Each  of  the  several  charges  given  by  the 
court  below  at  the  request  of  the  plaintiff 
is  supported  by  one  or  another  of  the 
principles  we  have  announced.  Only  one 
of  them  is  objectionable  in  any  respect, 
and  that  not  in  such  sort  as  will  work  a 
reversal.  Charge  No.  6  is  argumentative 
In  that  it  directs  that  the  Jury  may  look  to 
certain  testimony,  etc.,  as  determining 
whetlier  defendant  bad  control  of  the 
property;  but,  while  the  charge  might 
have  been  refused  on  this  fi^ound,  the  giv- 
ing of  it  is  not  a  reversible  error.  Brick- 
Works  V.  Allen,  86  Ala.  185,  5  South.  Rep. 
454. 

Of  the  charges  asked  by  the  defendant, 
the  first  and  tenth  direct  a  verdict  for  the 
defendant,  if  the  Jury  believe  the  evidence. 
We  suppose  these  charges,  as  also  charges  5, 
7,  and  9,  were  requested  on  the  theory  that 
the  cattle  transaction,  to  which  reference 
has  been  had,  was  a  payment  of  Bishop's 
note,  and  operated  a  divestiture  of  plain- 
tiffs' title.  This  position,  as  we  have 
seen,  is  untenable,  and  it  follows  that 
charges  1,  5,  7,  9,  and  10  were  properly  re- 
fused. Charge  No.  4  is  bad  in  that  it  re- 
quired the  jury  to  find  that  Boiling  had 
not  converted  the  property,  although 
they  should  believe  that  when  Kirby  de- 
manded it  from  Mrs.  Bishop,  Boiling  inter- 
fered, and  unqualifiedly,  and  uncondition- 
ally, refused  to  allow  him  to  remove  It, 
and  by  these  means  prevented  its  remov- 
al. Charge  No.  6  would  have  defeated 
a  recovery  unless  the  Jury  believed  Boil- 
ing converted  the  machine  to  his  own 
use,  when  he  would  have  been,  as  we  have 
seen,  equally  liable  for  a  conversion  to  the 
use  of  Bishop  or  Mrs.  Bishop,  or  for  a  de- 
livery to  either  of  them.  If  he  had  posses- 
sion or  control  of  it  after  notice  of  plain- 
tiffs' claim.    Charge  No.  8  is  open   to  the 


same  Infirmity  as  No.  6,  and,  moreover,  is 
misleading,  at  least  in  its  requirement  of 
evidence  of  possession  in  the  defendant, 
since  the  Jury  might  thereby  have  been  in- 
duced to  the  conclusion  that  his  Inter- 
meddling with  the  property  while.  In 
strictness,  the  possession  was  in  Mrs. 
Bishop,  was  not  a  conversion,  although 
it  was  in  one  aspect  of  the  evidence  a  pal- 
pable dominion  over  It  to  the  exclusion  of 
plaintiffs'  rights. 

The  defendant  also  requented  the  fol- 
lowing charge:  "If  the  Jury  find  from  the 
evidence  that  all  the  defendant  did  in  refer- 
ence to  the  machine  was  to  move  it,  with 
his  daughter,  to  a  house  on  his  place,  and 
come  to  town  to  make  Inquiry  as  to 
what  was  the  truth  as  to  the  payment  of 
the  note  given  by  Bishop  for  the  machine, 
and  that  he  allowed  his  daughter,  Mrs. 
Bishop,  to  remain  in  a  house  on  his  place, 
and  that  the  machine  wus  afterwards 
carried  away  by  Bishop,  one  of  the  mak- 
ers of  the  note,  this  would  not  make  him 
guilty  of  a  conversion  of  the  sewing- 
machine,,  and  the  verdict  of  the  Jury 
should  be  for  the  defendant."  This 
charge  was  refused,  and  an  exception  re- 
served. As  we  read  the  evidence,  every 
fact  it  hypothesizes  is  based  on  testimony 
in  the  case.  It  is  therefore  not  abstract. 
It  presents  the  defendant's  aspect  of  the 
case,  not  upon  a  part  of  the  testimony, 
but  on  all  of  It.  The  Jury  are  not  restrict- 
ed in  determining  whether  they  will  be- 
lieve the  facts  hypothesized  to  the  evi- 
dence in  behalf  of  the  defendant,  but  they 
are  directed  to  consider  the  whole  evi- 
dence, and,  if  upon  that  consideration 
they  find  these  facts  to  be  true,  they  must 
find  for  the  defendant.  If  the  charge  as- 
serts a  correct  proposition  of  law,  there- 
fort),  it  should  have  been  given.  Alex- 
ander V.  Wheeler,  78  Ala.  167;  Munkers  v. 
State,  87  Ala.  94,  6  South.  Rep.  357.  Our 
opinion  is  that  the  charge  asserts  a  sound 
principle  of  law.  If  the  facts  stated  were 
found  to  exist  by  the  Jury,  the  only  act 
the  defendant  did  in  connection  with  the 
property  was  in  conservation  of  it, — he 
gaveit  shelter,— a  "kindness  to  the  owner, 
done  without  any  Intention  of  injury  to 
the  thing,  or  of  converting  it;  an  act  per- 
fectly consistent  with  the  right  of  the 
owner,  and  bis  dominion  over  it. "  Con- 
ner V.  Allen,  supra;  Dent  v.  Chiles,  supra. 
And,  though  he  thus  gave  shelter  to  the 
property,  it  was  as  property  the  posses- 
sory right,  at  least,  to  which  was  in  Mrs. 
Bishop,  and  on  these  facts  he  never  dis- 
turbed her  possession,  or  acquired  any 
possession  in  bimself  that  would  have  au- 
thorized or  enable-1  him  to  have  prevented 
the  removal  of  the  machine  by  Bishop. 
The  charge  ought  to  have  been  given.  So 
ought  charge  No.  2.  The  bare  possession 
of  property,  without  some  wrongful  act 
in  the  acquisition  of  possession,  or  in  its 
detention,  and  without  illegal  assump- 
tion of  ownership,  or  Illegal  user  or  mis- 
user, is  not  a  conversion.  QIaze  v.  Mc- 
Milllon,  7  Port.  (Ala.)  279. 

For  the  errors  committed  in  refusing  to 
give  the  two  charges  last  considered,  the 
Judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded. 
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Abbrnatht  et  ux.  y.  O'Reilly. 

(Sujtreme  Court  of  Alabama.    May  22^  1890.) 

Pbtitioh  to  Sbix  Dbckdbnt's  Laks. 

Under  Code  Ala.  1886,  $  21M,  providint; 
that  an  intestate's  land  may  be  sold  by  the  aa- 
ministrator  for  the  payment  of  debts,  where  the 
personal  estate  is  insufficient  therefor,  and  section 
2106,  providing  that  the  administrator  shall  make 
application  to  the  probate  court  for  such  sale^  a 
decree  for  (be  sale  of  lands,  rendered  on  a  petition 
of  the  administrator  alleging  that  the  personal 
property  is  insatScient  to  pay  the  debts,  without 
any  averment  that  there  are  debts,  is  Toid,  even  on 
collateral  attack. 

Appeal  from  probate  court,  Madison 
county ;  Thomab  J.  Taylor,  Judge. 

Upon  the  petition  of  the  appellee,  as  ad- 
ministrator, for  the  sale  of  the  real  estate 
ot  the  decedent's  estate,  the  probate  court 
granted  an  order  for  the  sale  of  the  land 
described  in  said  petition.  Upon  the  or- 
der  being  granted,  the  lands  were  sold, 
bat  pending  the  cunflrmatlon  of  said  sale 
the  appellants  filed  a  petition  to  the  said 
probate  court  to  set  aside  the  former  de- 
cree of  sale,  and  hold  the  same  for  naugh't 
and  alleged  as  a  ground  for  such  order 
setting  aside  the  former  order  that  the  pe- 
tition of  the  administrator  for  the  sale  of 
the  laud  did  not  allege  that  there  were 
any  debts  owing  by  the  estate;  that  said 
petition  does  not  allege  the  existence  of 
any  debts  of  said  estate,  and  their  actual 
and  estimated  amount;  that  "said  peti- 
tion does  not  allege  that  Alice  O.  Dean, 
one  of  the  distributees  of  said  estate.  Is  a 
married  woman;"  and  that  the  petition 
falls  to  allege  that  the  husband  of  Rebecca 
Abemafuy  was  over  21  years  of  age.  Up- 
on the  hearing  of  this  petition,  the  court 
held  that  the  former  petition  by  the  ad- 
ministrator alleged  enough  to  give  the 
probate  court  jurisdiction,  and  that  the 
said  petition  by  the  appellants  be  over- 
ruled and  denied.  Petitioners  appeal, 
and  assign  the  decree  of  the  lower  court 
as  error. 

Hnmea,  Walker  &  Sbeffejr,  for  appellants. 
WtUUun  Rlcbardson,  for  appellee. 

Stone,  C.  J.  The  present  proceeding 
originated  in  a  petition  filed  by  O'Reilly, 
tlie  administrator,  for  an  order  to  sell  real 
estate  to  pay  the  debts  ol  Susan  Denty, 
his  intestate.  Code  1886,  §  2104  et  seq. 
The  averment  of  the  petition  is  "  that  the 
perRonal  property  of  the  estate  of  said  de- 
cedent is  Insufficient  to  pay  the  debts  of 
the  said  estate, "  vritbout  any  averment 
that  there  were  debts,  or  the  amount  of 
them.  The  existence  of  a  debt  Is  a  funda- 
mental condition  of  the  jurisdiction  of  the 
probate  court  to  grant  such  order  o(  sale. 
Owens  V.  Chllds  58  Ala.  ILS.  Without 
such  averment  the  probate  court  does  not 
acquire  jurisdiction,  and  a  decree  ren- 
dered on  such  defective  petition  is  not  sim- 
ply reversible.  It  Is  a  nullity,  and  must 
be  so  treated,  even  on  collateral  attack. 
Tyson  v.  Brown,  64  Ala.  244;  Robertson 
V.Bradford, 70  Ala.  386,  73  Ala.  116. ;  Mead- 
ows V.  Meadows,  Id.  356;  Landlord  v. 
Dunklin,  H  Ala.  594;  Wllbum  v.  McCalley, 
63  Ala.  436;  Quarles  v.  Campbell,  72  Ala. 
64;  Whitman  v.  Reese,  69  Ala.  532;  Mc- 
Corkle  v.  Rhea.  75  Ala.  213;  Ballard  v. 
Johns,  80  Ala.  32;  Morgan  v.  Famed,  83 
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Ala.  367,  3  South.  Bep.  798.  Whenever  the 
petition  on  its  face  makes  a  safiicient  case 
tor  relief,  subseqnent  irregularities,  or  the 
omission  of  qualifying  facta  not  shown  In 
the  petition,  do  not  render  the  proceed- 
ings void  on  collateral  attack.  1  Brick. 
Dig.  p.  939,  §  355;  Pollard  v.  Hanrick,  74 
Ala.  334;  Whitlow  v.  Echols,  78  Ala.  206; 
Lyons  v.  Hamner,  84  Ala.  197,  4  South. 
Rep.  26;  Townsend  v.  Steel,  85  Ala.  580,  5 
South.  Rep.  351.  The  petition  should  have 
averred  that  Mrs.  Dean  was  a  married 
woman,  and  the  name  of  her  husband,  if 
known  or  ascertainable,  should  have 
been  given.  Bingham  v.  Jones,  84  Ala. 
202, 4  South.  Rep.  409.  The  probate  court 
erred  In  not  granting  the  prayer  of  Mrs. 
Abematby'a  petition.  Reversed  and  re- 
manded. 


(90  Ala.  147) 
McDonald  t.  Cabnbs  et  &L 

(Supreme  Court  of  Alabama.    Hay  22,  1890.) 

EVIDENCB — ^EyTBIBS  IN  BOOXB  OV  AOOOUNT. 

1.  Original  entries  made  in  the  ordinaijr 
course  of  Dusiness,  and  oontemporaneoosly  witu 
the  transactions  to  which  they  relate,  are  admis- 
sible in  evidence,  such  entries  beln^  corroborated 
by  the  party  who  made  them,  or,  in  case  of  his 
death,  or  indefinite  absence  from  the  state,  proof 
of  his  handwriting  being  given. 

2.  On  the  hearing  of  an  administrator's  ap- 
plication for  final  settlement,  it  is  error  to  admit 
evidence  that  he  paid  a  claim  against  the  estate 
on  the  agreement  that  if  he  should  not  be  allowed 
therefor  on  final  settlement  the  money  should  be 
refunded  him,  as  such  agreement  has  no  bearing 
on  the  validitv  of  t^e  claim  against  the  estate. 

Appeal  from  probate  court,  Marshall 
county ;  T.  A.  Street,  Judge. 

Application  of  A.  J.  McDonald,  as  ad- 
ministrator of  M.  P.  Cames,  deceased,  for 
a  final  settlement.  The  court  disallowed 
several  items  of  credit  on  the  administra- 
tor's account.  The  administrator  appeals, 
and  assigns  various  rulings  as  to  the  ad- 
mission of  evidence  as  error. 

Lusk  &  Bell,  for  appellant.  O.  D.  Street, 
for  appellees. 

SouERViLLE,  J.  1.  The  original  entries 
made  by  a  person  In  his  own  books,  or 
made  by  his  clerk,  when  apparently  done 
in  the  ordinary  course  of  businesB,  and 
contemporaneously  with  the  transaction 
to  which  such  entries  relate,  are  generally 
admissible  In  evidence  to  prove  the  cor- 
rectness of  all  Items  within  the  knowledge 
of  the  person  making  them.  Such  entries 
are  required  to  be  corroborated  by  the 
testimony  ol  the  party  who  made  them, 
if  he  Is  living,  inasmuch  as  they  are  not 
self-proving;  but  if  be  be  dead,  or  insane, 
or  indefinitely  absent  from  the  state, 
proof  of  his  handwriting  will  be  sufficient. 
Dismukes  v.  Tolson,  67  Ala.  386;  Bank  v. 
Knapp,  15  Amer.  Dec.  181,  note,  191-194; 
Elliott  V.  Dycke,  78  Ala.  150;  Davis  v.Tar- 
yer,65  Ala.98;  Setchel  v.  Kelgwln,57Conn. 
473, 18  Atl.  Rep.  594;  1  Greeul.  Ev.  §§  11&- 
120.  The  case  of  Moore  v.  A  ndrews,  5  Port. 
(Ala.)  107,  decided  In  1837,  holding  the  con- 
trary view.  Is  opposed  to  the  weight  of 
authority,  and  to  our  more  recent  decis- 
ions. The  evidencelntroduced  by  appellant 
was  sufficient  under  this  rule  prima  facie  to 
authorize  the  adminsion  In  evidence  of  en- 
tries on  the  shop  books  of  Jordan.  Manning 
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&Co., and  ot  Wallace  Henry,  deceased.  In 
eacb  case  the  handwritin;^  of  the  per- 
son making  the  entry  was  satisfactorily 
proved, and  this  was  supplemented  withtho 
furtherproof  either  of  thedeath  of  such  par- 
ty, or  his  indefinite  absence  from  the  state. 
The  Items  covered  by  the  fli-st  nine  assign- 
ments of  error  were  erroneously  excluded, 
so  far  as  we  can  discover  from  the  record. 

2.  The  probate  court  also  erred  in  ad- 
mitting In  evidence  the  alleged  agreement 
between  R.  N.  Bell,  Esq.,  and  the  executor 
of  Henry,  that  the  latter  -would  refund 
the  money  paid  him  on  the  account 
claimed  to  be  due  from  the  estate  of 
Games  to  said  Henry's  estate,  in  the  event 
the  court  should  disallow  the  credit  on 
the  present  settlement.  There  was  noth- 
ing in  this  precautionary  agreement  which 
could  have  any  bearing  on  the  correctness 
of  the  account  as  a  proper  claim  against 
the  estate.  If  it  was  Just  and  correct,  and 
no  valid  objection  existed, it  was  a  proper 
credit  for  the  administrator  upon  proof  of 
Its  payment.  Otherwise  not.  These  were 
tbeonly  issues  for  the  probate  court  to  de- 
cide. Henry  8  executor,  Rivea,  wa«  not 
introduced  or  offered  as  a  witness,  and 
conceding,  therefore,  that  this  agreement 
showed  him  to  be  interested,  this  was  im- 
material. The  record  contains  no  state- 
ment from  which  we  can  discern  the  nat- 
ure of  the  objections  raised  to  the  other 
contested  items  of  the  account,  except  in 
a  most  general  way.  If  we  were  to  at- 
tempt to  rale  on  them  in  detail  we  might 
do  injustice  to  the  parties.  The  following 
principles  will  probably  be  sufficient  for 
the  purposes  of  another  trial. 

8.  The  various  items  on  the  credit  side 
of  the  administrator's  account  may  be 
proved  by  the  affidavit  of  any  competent 
witness,  as  well  as  by  other  satisfactory 
evidence,  when  not  contested.  Code  188ft, 
S  2141. 

4.  But  ex  parte  affidavits  are  not  suf- 
ficient if  objected  to,  and  better  evi- 
dence is  required.  Clark  v.  Guard,  73  Ala. 
456,  461.  Upon  a  contest  of  any  Item  of  the 
account,  the  burden  of  proof  Is  cast  on  the 
administrator  to  prove  it  by  the  same  de- 
gree of  evidence  which  the  creditor  himself 
would  be  required  to  produce,  if  he  had 
bean  forced  to  an  action  for  Its  recovery. 
Jenks  V.  Terrell,  Id.  238. 

6.  The  better  practice  is  to  file  written 
objections  to  all  contested  vouchers,  stat- 
ed with  sufficient  certainty  to  raise  a 
specific  issue  of  law  or  fact. 

6.  Where  objection  is  taken  that  the  item 
or  account  is  barred  by  the  statute  of  lim- 
itations of  three  years,  It  should  also  show 
that  the  claim  in  question  Is  an  open  ac- 
count.   Clark  V.  Guard,  Id.  456. 

7.  An    administrator  is   not  bound    to 

glead  the  statute  ot  limitations,  when  he 
as  personal  assets  on  hand  sufficient  to 
pay  such  claims  as  may  have  been  barred 
by  lapse  of  time.  But  a  different  rule  pre- 
vails where  a  resort  to  realty,  or  to  money, 
arising  from  the  sale  of  realty,  is  neces- 
sary in  order  to  pay  claims  of  this  charac- 
ter. An  objection  is  good,  therefore,  that 
an  administrator  bad  used  money  arising 
from  the  sale  ot  land  to  pay  a  debt  or  oth- 
er demand  barred  by  the  statute  of  limita- 
tions.   Pollard   T.   Scears,    28   Ala.   484; 


Teague  v.  Corbitt,  57  Ala.  529.  The  money 
arising  from  the  sales  of  personalty  in  this 
case  appears  from  the  record  to  have 
amounted  to  fl,035.01.  If,  therefore,  the 
debts  claimed  to  have  been  barred  did  not 
reach  over  this  amount,  and  it  does  not 
affirmatively  appear  that  any  of  them 
were  paid  with  real  assets,  the  issue  of  the 
statute  of  limitations  would  be  immate- 
rial. 

8.  Where  a  receipt  for  money  paid  is 
presented  by  the  administrator  as  a  vouch- 
er. It  is  not  self-proving,  but,  if  contested, 
the  signature  to  the  receipt  must  be 
proved,  or  else  the  fact  of  payment  must 
be  sho  wn  by  other  evidence  than  a  receipt. 
Wright  V.  Wright.  64  Ala.  88;  Gaunt  v. 
Tucker,  18  Ala.  27.  The  Judgment  is  re- 
versed, and  the  cause  remanded. 


FiTB  et  al.  V, 


(90  Ala.  «n» 
Kennembr. 


(SuiprerM  Court  of  AlalMma.    May  33, 1890.) 

Bill  nt  Eqditt— Amendmeiw. 
A  bill  alleged  that  certain  land  was  con- 
veyed to  complainant  and  her  husband ;  that  they 
made  to  defendants,  to  secure  a  debt  of  the  hus- 
band's, a  mortgage,  in  which  complainant  was 
not  named  or  designated  as  grantor,  but  which 
was  signed  by  her;  that  the  uaii  was  sold  under 
the  mortgage,  defendants  becoming  the  purclias- 
ers;  that  complainant  had  an  undivided  half  inter- 
est in  the  land.  Held,  that  an  amendment,  alleg- 
ing that  the  land  could  not  l>e  equitably  divided 
among  the  tenants,  and  inserting  a  sjiecisl  prayer 
for  a  sale  of  the  land  for  the  purpose  of  partition 
in  place  of  a  special  prayer  that  she  be  placed  in 
possession  of  her  Interest  as  tenant  in  common, 
was  properly  allowed,  as  there  was  no  radical 
change  in  the  cause  of  action,  and  the  relief  was 
the  same  kind, — partition, — though  obtained  in  a 
different  manner. 

Appeal  from  chancery  conrt,  Jackson 
county;  Thomas  Cobbs,  Chancellor. 

The  original  bill  in  this  case  was  filed  by 
the  appellee,  Sarah  Kennemer,  against  the 
appellants,  and  sought  to  have  a  mort- 
gage made  by  the  husband  of  the  com- 
plainant declared  null  and  void  as  to  her 
interest  in  the  lands  sought  to  beconveyed 
therein,  and  removed  as  a  cloud  on  her 
title.  By  amendment  to  the  original  bill, 
the  complainant  alleged  that  the  lands  in 
controversy  could  not  be  equitably  divid- 
ed among  the  tenants  in  common,  and 
prayed  a  sale  of  said  lands  for  partition. 
All  the  other  facts  and  averments  of  the 
bill  are  sufficiently  set  forth  in  the  opinion. 
The  defendants  demurred  to  the  bill  as 
amended,  and  moved  to  dismiss  the  same, 
on  the  ground  that  the  amendment  intro- 
duced an  entirely  new  cause  ot  action. 
The  chancellor  overruled  the  demuiTeraod 
motion  to  dismiss,  and  on  final  hearing 
granted  the  relief  prayed  In  the  amend- 
ment, and  each  of  these  decrees  are  here 
assigned  as  error. 

Watts  &  Son  and  J.  E.  Browo,  for  ap- 
pellants.   Norwood  db  Ashley,  tor  appellee. 

Clopton,  J.  The  assignments  of  error, 
pressed  in  argument,  relate  to  overruling 
the  demurrers  to  the  original  and  amend- 
ed bills,  and  the  motion  to  dismiss  for 
want  of  equity.  Since  the  decision  in 
Bank  v.  Rice,  4  How.  226,  the  rule  has  been 
regarded  as  settled  beyond  question  that 
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d  person  whose  name  does  not  appear, 
and  who  Is  not  otherwise  designated  as  a 
grantor,  In  the  body  ol  a  deed  or  mort- 
gage of  lands,  does  not  become  such  by 
merely  signing  the  Instrument  and  affix- 
ing his  seal  Jointly  with  another,  who  Is 
named  and  designated,  and  the  convey- 
ance does  not  operate  to  pass  his  estate 
or  Interest  In  the  land.  Harrison  v.  Si- 
mons, 55  Ala.  510:  Madden  ^  Floyd,  69 
Ala.  221.  Complainant  Is  not  named,  nor 
is  she  otherwise  designated  as  a  grantor 
in  the  mortgage  which  she  seeks  by  the 
bill  to  have  removed  as  a  cloud  on  her 
title  to  an  undivided  halt  interest  in  the 
land,  the  subject  ot  this  suit.  Her  has- 
band,  who  owned  the  other  half  interest 
only,  is  named  and  designated,  and  he 
alone  conveys.  Though  complainant 
affixed  her  signature  and  seal  jointly  with 
her  husband,  the  mortgage,  not  contain- 
ing any  words  ol  conveyance,  or  evidenc- 
ing an  Intention  to  convey  her  estate  or 
interest,  is  void  as  to  her.  BIythe  v.  Dar- 
gln,  68  Ala.  37U.  It  is  true  that  in  an  ac- 
tion of  ejectment,  whether  brought  by 
complainant  against  the  mortgagee,  or 
by  the  mortgagee  founded  on  the  mort- 
gage, she  would  not  be  required  to  offer 
extrinsic  evidence  to  show  the  inherent 
defect  in  order  to  recover  in  the  one  case, 
or  to  defeat  a  recovery  in  the  other.  The 
mere  exhibition  of  the  mortgage  would  be 
its  condemnation.  It  may  be  conceded 
that  as  a  court  ot  equity  will  not  Inter- 
vene to  remove  a  deed  void  on  its  face,  as 
a  cloud  on  the  title,  It  this  wan  the  only 
purpose  of  the  bill,  it  would  be  without 
equity.  The  record,  however,  does  not 
disclose  that  any  action  was  tal<en  by  the 
chancellor  on  the  demurrer  to  the  original 
bill,  and  it  does  not  seem  to  becontrovert- 
ed  that  complainant  Is  entitled  to  the  re- 
lief granted,  if  the  amendment  to  the  bill 
was  properly  allowed ;  for  under  the  bill 
as  amended,  the  cancellation  of  the  mort- 
gage is  sought  as  preliminary  and  inci- 
dental to  the  ultimate  relief  ot  partition. 
The  propriety  ot  the  amendment  Is,  there- 
fore, the  only  question  necessary  to  be 
considered. 

The  statute  of  amendments  to  bills  is 
broad  and  liberal,  extending  to  striking 
out  or  adding  new  parties,  or  to  meet  any 
state  of  evidence  which  will  authorize  re- 
lief. Before  ilnal  decree,  the  amendment 
of  the  bill  is  a  matter  of  right.  The  limit- 
ations upon  its  exercise  are  that  it  shall 
not  operate  an  entire  change  of  parf '  -. 
nor  make  a  new  case,  nor  work  a  radical 
departure  from  the  cause  of  action  stated 
in  the  original  bill.  New  matter  or  a  new 
claim  may  be  introduced  entitling  com- 
plainant to  additional  or  different  relief 
from  that  specially  prayed  in  the  original 
bill,  if  it  Is  not  repugnant  to  its  prayer 
and  purpose.  Whether  the  original  bill 
contained  equity,  whether  it  presented  a 
case  of  which  the  court  could  take  cogni- 
zance, entitling  complainant  to  relief,  is 
not  a  material  inquiry.  If  it  did  not,  sup- 
plying or  correcting  its  deficiencies  was 
the  proper  office  of  an  amendment.  Prick- 
ett  v.  Sibert,  75  Ala.  315;  Seals  v.  Phelffer, 
«1  Ala.  518, 1  South.  Rep.  267.  The  orig- 
inal bin  alleges  that  complainant  and  her 
'  I  usband  jointly  purchased,  La  November, 


1888,  the  land,  and  took  a  conveyance  to 
themselves  jointly.  In  November,  1884, 
they  made  a  mortgage  to  Fite,  Porter  & 
Co.,  to  secure  a  debt  due  by  her  husband. 
The  mortgage,  which  is  made  an  exhibit 
to  the  bill,  shows  it  to  be  a  conveyance  by 
the  husband  alone.  The  mortgagees  sold 
under  a  power  of  sale  contained  therein, 
and  became  the  purchasers  through  an 
agent,  and  took  and  remained  in  posses- 
sion until  they  sold  or  contracted  to  sell 
to  Hill,  who  went  into  possession.  It  fur- 
ther alleges  that  an  undivided  half  inter- 
est in  the  land  is  her  statutory  separate 
estate.  Stripped  of  all  redundant  and  su- 
perfluous allegations,  the  bill  shows  a 
tenancy  In  common  between  complainant 
and  Kite,  Porter  &  Co.,  or  their  vendee, 
each  owning  a  moiety, — all  the  facts  neces- 
sary to  authorize  the  court  to  decree  a 
partition.  Under  the  general  prayer  for 
relief,  the  complainant  can  obtain  any  re- 
lief appropriate  to  the  case  made  by  the 
bill,  and  not  repugnant  to  the  specific  re- 
lief prayed,  though  in  the  special  prayer 
she  may  have  mistaken  the  relief  to  which 
she  is  entitled.  May  v.  Lewis,  22  Ala.  646. 
The  amendment  merely  inserted  an  allega- 
tion that  the  land  cannot  be  equitably  di- 
vided among  the  tenants  In  common,  and 
struck  out  the  special  prayer  that  "com- 
plainant be  placed  in  possession  as  ten- 
ant In  common  of  her  said  Interest  In  said 
real  estate,"  inserting  In  lieu  thereof  a 
special  prayer  for  a  sale  of  the  land  for  the 
purpose  of  partition.  In  no  respect  are 
any  of  the  averments  of  the  original  bill 
changed.  The  case  made  by  the  bill,  as 
originally  frajned,  remains  the  same,  with 
the  single  exception  of  an  averment  neces- 
sary to  obtain  a  sale  tor  partition  under 
section  S262  of  the  Code.  No  new  case  is 
made,  nor  Is  there  a  radical  departure 
from  the  cause  of  action  stated  in  the 
original  bill ;  nor  is  there  the  Introduction 
of  an  inconsistent  claim  entitling  com- 
plainant to  relief  of  a  wholly  different 
character.  The  relief, — partition, — is  of 
the  same  kind,  though  obtained  by  a  sale 
instead  ot  a  division.  The  amendment 
was  properly  allowed.    Affirmed. 


Hats  ▼.  Solomon. 


(90  Ala.  620) 


iSuipreme  Court  of  Alabama.    Hay  96,  1890.) 

EZOBPTION  TO  iHSTBUCTIONB — ABBBST  OF  JCDO- 
MBKT. 

1.  Under  Code  Ala.  i  9758,  whloh  permits  a 
party  to  reserve  by  bill  of  exceptions  any  charge 
or  decision  of  the  court  that  would  not  otherwise 
appear  of  record,  the  exoeption  must  be  taken  be- 
fore the  jury  retires;  and  an  ezueption  to  a  por- 
tion of  the  general  charge  comes  too  late  when 
taken  after  the  jury  has  returned  and  askeid  for 
tariher  instructions. 

8.  Where  a  complaint,  in  one  of  its  coonts, 
states  a  good  cause  of  action,  a  judgment  based  on 
a  general  verdict  in  plaintiff's  favor  will  not  be 
arrested  because  of  the  insufficleacy  of  another 
count  which  had  not  been  previously  objected  to,  as 
Code  Ala.  §  2835,  expressly  provides  that  no  judg- 
ment can  be  arrested  for  any  matter  not  previous- 
ly objected  to,  if  the  complaint  contains  a  sub- 
stanUal  cause  of  action. 

Appeal  from  circuit  court,  Talladega 
county ;  Leroy  F.  Box,  Judge. 

Action  on  a  promissory  note  by  E.  Solo- 
mon against  James  H.  Hays  and  James  F. 
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Thoniae,  as  partners.  There  waa  a  ver- 
dict and  Jadgment  against  both  defend- 
ants, and  James  H.  Hays  appeals. 

E.  H.  Hunna,  for  appellant.  Knox  & 
Bowie,  for  appellee. 

Ci.oPTON,  J.  The  court  having:  given  a 
general  charge  to  which  no  exceiition  was 
taken  at  the  time,  the  Jury  retired  to  con- 
sider their  verdict.  After  remaining  but 
a  short  time,  they  returned  and  asked  f.nr- 
tber  instructions,  which  the  court  gave, 
and  while  the  jury  were  iu  the  act  of  retir- 
ing the  second  time  delendant  excepted  to 
a  part  of  the  general  charge  given  in  the 
first  Instance.  Section  2758  of  the  Code 
prescribes:  "Either  partyin  any  civil  ca«e, 
during  tl)e  trial  of  the  cause,  may  reserve, 
by  bill  of  exceptions,  any  charge,  opinion, 
or  decision  of  the  court  touching  the  canse 
of  action  which  would  not  otherwise  ap- 
pear of  record."  Under  the  statute  the 
rule  recognized  in  practice  has  been  that 
the  exception  must  be  taken  before  the 
Jury  leave  the  bar.  Montgomery  v.  Gil- 
mer, 83  Ala.  116:  Reynolds  v.  State,  68  Ala. 
507.  The  exception  came  too  late.  The 
motion  in  arrest  of  Judgment  was  based 
on  the  ground  that  one  count  in  the  com- 
plaint is  insufficient  and  defective,  for  rea- 
sons specially  assigned.  Whether  a  judg- 
ment should  bearrested  becauseof  amend- 
able defects  in  the  complaint,  it  Is  not 
necessary  to  decide.  The  finding  of  the 
Jury  was  general.  Since  the  statute  f 
1824,  of  which  section  2835  of  the  Code  Is  a 
substantial  re-enactment,  a  general  find- 
ing, when  the  complaint  contains  good 
and  bad  counts,  has  been  referred  to  the 
good  counts.  The  section  provides:  "No 
Judgment  can  be  arrested,  annulled,  or  set 
aside  for  any  matter  not  previously  ob- 
jected to,  if  the  complaint  contains  a  sub- 
stantial cause  of  action."  It  is  not  con- 
troverted that  one  of  the  counts  in  the 
complaint  sets  forth  a  substantial  cause 
of  action,  and  the  defective  count  was  not 
previously  objected  to.  The  motion  was 
properly  overruled.    Afilrined. 


Ala.  277) 


CURRT  r.  Srelbt. 


(Supreme  Court  of  Alabama.   May  26,  1890.) 
Conditional  Order— PBisiciAMa — Cohfinsa.- 

TION. 

1.  A  written  direction  to  pay,  when  ooUected, 
the  proceeds  of  a  particular  claim  against  a  Uiird 
person  held  by  the  drawee  as  attorney  of  the 
drawer,  is  merely  an  equitable  assignment  of  the 
claim ;  and  the  law  does  not  raise,  in  favor  of  the 
payee  against  the  drawer,  a  promise  to  pay  in  the 
event  that  the  claim  cannot  be  or  is  not  collected. 

2.  Where  a  physician,  in  the  beginning,  ren- 
ders his  services  solely  on  the  patient's  responsi- 
bility, the  burden  is  on  him  to  prove  that  on  his 
proposal  to  discontinue  them  a  third  person  agreed 
to  become  responsible  therefor;  and  in  the  ab- 
sence of  an  express  agreement  to  that  effeut  the 
mere  fact  that  the  third  person  requested  him  not 
to  discontinue  his  visits,  and  that  after  the  pa- 
tient's death  the  third  person,  who  had  been  ap- 
pointed administrator,  failed  to  deny  his  respon- 
sibility for  the  claim,  on  the  presentation  of  a  bill 
fMiainst  him  individually,  will  not  warrant  the 
direction  of  a  verdict  in  the  physician's  favor, 
but  the  question  of  the  individual  liability  of  the 
third  person  should  be  left  to  the  determination 
of  the  jury. 

8.  Where  the  only  question  in  an  action  by 


a  physician  for  his  aervloes,  the  renditioa  at 
wnicu  is  not  disputed,  is  whether  a  third  person 
agreed  to  become  responsible  therefor,  testimony 
that  the  patient  had  himself  employed  another 
physician  is  properly  excluded  as  irrelevaut. 

Appeal  from  circuit  court,  Madison 
county;  H.  C.  Speaks,  Judge. 

AsBumpsit  by  A.  B.  Shelby  against 
Burwell  J.  Curry  on  a  written  order 
drawn  by  the  defendant  in  favor  of  the 
plaintiff.  The  complaint  also  contained 
the  common  counts,  seeking  to  recover 
for  the  professional  services  rendered  by 
the  plaintiff.  The  defendant  pleaded  the 
general  Issue,  statute  of  frauds,  and  that 
said  order  whs  on  a  special  fund,  and  was 
a  conditional  order.  After  tbe  Introduc- 
tion of  all  the  evidence,  the  court,  at  the 
written  request  of  the  plaintiff,  gave  the 
general  charge  in  favor  of  the  plaintiff ,  and 
tbedefendant  duly  excepted  to  such  charge. 
On  tbe  examination  of  Dr.  J.  J.  Dement, 
after  testifying  as  to  his  attendance  upon 
F.  L.  Hammond,  the  defendant's  counsel 
asked  the  witness,  "  Who  employed  you 
to  attend  Judge  Hammond?"  to  which 
witness  replied:  "I  was  employed  by 
Judge  Hammond  himself.  He  said  to  me 
after  I  got  there  that  he  wanted  me  to 
attend  to  his  case."  The  plaintiff  object- 
ed to  thu  introduction  of  tills  testimony, 
and  moved  the  court  to  exclude  it,  which 
the  court  did,  and  the  defendant  thereup- 
on excepted.  There  was  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 

L.  W.  Day,  forappellant.  Humes,  Walk- 
er £  SbeOejr,  for  appellee. 

Clopton,  J.  The  complaint  contains 
the  common  counts,  and  a  special  count 
declaring  on  a  written  order  drawn  by  de- 
fendant in  favor  of  plaintiff..  The  suit  is 
really  founded  on  defendant's  personal  lia- 
bility for  services  rendered  by  plaintifl  as 
physician  to  F.  L.  Hammond,  who  was 
the  father  of  the  wife  of  defendant,  and 
to  whose  bouse  he  was  carried  when  In- 
jured. The  sole  question  we  deem  neces- 
sary to  consider  is  the  propriety  of  tlie 
affirmative  charge  given  in  favor  of  the 
plaintiff.  Ttie  order  upon  which  the  sp>e- 
cial  count  is  founded  is  not  an  absolute, 
unconditional  promise  to  pay  the  sum 
specified  therein,  but  a  direction  to  pay, 
out  of  a  particular  fund,  the  proceeds  of  a 
particular  claim  against  a  third  person, 
held  by  the  drawee  as  the  attorney  of  the 
drawer,  when  collected.  It  does  not  Im- 
port a  promise  to  pay  if  the  claim  is  not 
collected.  Whether,  therefore,  the  order 
was  given  In  consideration  of  the  release 
and  discharge  of  Hammond's  estate  from 
liability,  or  In  compromise  of  the  claim 
preferred  against  defendant  personally,  it 
constitutes  merely  an  equitable  assign- 
ment of  the  claim  particularized  therein. 
Such  being  its  nature,  the  law  does  not 
raise.  In  favor  of  tbe  payee  against  the 
drawer,  a  promise  to  pay  In  the  event  the 
claim,  from  the  proceeds  of  which  its  pay- 
ment is  directed,  cannot  be  or  is  not  col- 
lected. Plaintiff  is  not  entitled  to  recover 
under  the  special  counton  the  mere  ground 
that  the  draft  has  not  been  paid.  Averett 
V.  Booker,  15  Grat.  163.  Aa,  however.  It 
appears  that  the  draft  was  notreceived  as 
payment  unless  paid,  plaintiff  is  not  pre- 
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eluded  {rom  recovering  on  tale  original 
debt,  at  leant  to  the  amonnt  of  the  order, 
and  the  circunistaDceB  under  which  It  was 
giren  may  be  considered  In  determining 
the  queBtlon  ot  defendant's  personal  lia- 
bility to  plaintiff  for  his  eervicea.  The 
question  then  arisee,  Is  the  liability  ol  de- 
fendant a  conclusive  legal  iinplicatlon 
from  the  evidence,  which  is  uncontradict- 
ed? The  main  facts  upon  which  plaintiff 
relics  are:  That  defendant  went  lor  him 
two  or  three  times  to  go  and  see  Ham- 
mond, which  he  did;  and  on  two  oeca- 
hIous  he  proposed  to  discontinue  his  at- 
tendance, when  defendant  requested  him 
to  continue  his  visits;  and  that  after 
Hammond's  death  he  presented  his  bill, 
which  was  for  f500,  to  defendant,  as  a 
claim  against  him  individually,  and  asked 
Us  payment,  when  be  did  not  deny  his  re- 
sponsibility, but  objected  to  the  amount; 
and,  after  a  dispute  and  some  angry 
words,  he  wrote  the  order  above  men- 
tioned, and  handed  It  to  plaintiff,  saying 
he  would  give  him  that,  would  not  pay 
him  another  cent,  and  If  he  did  not  take 
that  he  would  not  get  anything.  Plain- 
tiff further  testified  that  he  rendered  the 
service  after  defendant  went  fur  him  until 
he  quit  in  January,  1884,  In  consequence  of 
his  request.  If  these  facts  stood  alone,  an 
agreement  on  the  part  of  defendant  to 
pay  plaintiff  for  his  services  would  be  clear- 
ly implied ;  but  there  are  qualifying  facts, 
in  connection  with  which  they  should  be 
considered.  Immediately  upon  bearing  of 
Hammond's  Injury,  plaintiff  went  to  see 
him,  and  rendered  medical  assistance  with- 
out request  by  defendant,  who  was  not  at 
home,  and  was  then  visiting  him,  when 
defendant  went  for  him  to  go  and  see 
Hammond;  and  when  he  proposed  to  dis- 
continue his  visits  Hammond  and  the  wife 
of  defendant  united  In  requesting  him  not 
to  do  so.  The  account  for  services  was 
charged  on  the  books  of  plaintiff  to  Ham- 
mond, and  when  the  bill  was  presented  to 
defendant  he  was  his  administrator,  but 
this  was  unknown  to  plaintiff.  Though 
plaintiff.  In  The  beginning,  may  have  ren- 
dered services  solely  upon  Hammond's  re- 
sponsibility, in  the  absence  of  a  special 
contract,  he  was  not  bound  to  continue  to 
do  so,  and  bad  the  right  to  dlscontinne, 
and  enter  Into  a  contract  with  defendant 
to  become  responsible  for  his  subsequent 
services;  but  in  such  case  the  burden  Is  on 
him  to  show  not  only  a  discontinuance  or 
a  proposal  to  disoontinae,  but  also  an 
agreement  on  tbe'part  of  defendant  to  be 
responsible.  Plaintiff  testified  that  he  had 
no  conversation  with  defendant  as  to  who 
was  to  puy  for  his  services.  There  is  no 
pretense  of  an  express  agreement.  In  the 
absence  of  such  it  was  necessary  for  plain- 
tiff, in  order  to  entitle  him  to  the  afArma- 
tlTe  charge,  to  prove  facts  undisputed, 
from  which  the  law  would  conclude  an 
actual,  though  implied,  agreement.  The 
cause  of  plaintiff's  proposals  to  discontinue 
Ills  attendance  does  not  appear.  Though 
the  evidence  is  not  conflicting,  it  is  oral, 
and  manifestly  Inferences  are  to  be  drawn 
-therefrom  upon  consideration  of  all  the 
facts  and  circumstances.  Every  person 
■who  may  go  for  the  regular  attending 
physician  when  needed  by  his  patient,  or 


who,  from  considerations  of  friendship  or 
humanity,  may  request  him'  not  to  discon- 
tinue his  attendance,  does  not  render 
himself  responsible  for  the  services  of  the 
physician.  Whether  he  does  or  not  de- 
pends upon  the  attendant  circumstances. 
However  well  satisfied  the  court  may  be 
as  to  the  proper  Inferences,  If  there  be  any 
evidence,  however  weak,  from  which  an 
adverse  inference  may  be  drawn,  the  case 
cannot  properly  be  taken  from  the  jury. 
De  Poister  v.  Gilmer,  82  Ala.  436,  2  South. 
Bep.  878.  There  is  no  error  in  the  exclu- 
sion of  the  testimony  of  Dr.  Dement  ob- 
jected to.  It  was  irrelevant,  not  tending 
to  shed  any  light  upon  the  issue  betwean 
the  parties.    Reversed  and  remanded. 


JONBS  y.  Dardkn. 


(90  Ala.  Sn) 


(Supreme  Cvwrt  of  Alabama.  May  26, 1800.) 

NBauoBNOB— Plxadiko — Staixiom  Sbbvino 
Mars. 
A  complaint  thst  defendant  nndertook,  for 
reward,  to  have  his  stallion  serve  plaintiff's  nure, 
and  so  negligently  performed  his  undertaking  that. 
In  the  effort  to  serve,  through  defendant's  negli- 
gence the  stallion  so  injured  the  mare  that  she 
died,  sufficiently  alleges  the  duty  and  negligenoe 
of  defendant. 

Appeal  from  circuit  court,  Chambers 
county;  J.  A.  Dowdgll,  Judge. 

Action  for  the  loss  of  a  mare  injured 
while  being  served  by  defendant's  stallion. 
The  complaint  is  as  follows:  "Plaintiff 
claims  nf  defendant  the  sum  of  f250  as 
damuges  for  this:  that  defendant  was,  on 
the  4th  day  of  May,  1889,  the  owner  of  a 
stallhm,  which  he  used  fur  hire  in  stand- 
ing to  serve  mares.  On  the  day  and  year 
aforesaid,  plaintiff  was  the  owner  of  a 
Borrell  mare,  which  the  defendant  on  the 
day  aforesaid  undertook,  for  a  reward 
agreed  to  be  paid  by  plaintiff,  to  have 
served  by  said  f>tallion.  Plaintiff  avers 
that  the  defendant  so  negligently  per- 
formed his  said  undertaking  that  said 
stallion,  in  the  effort  to  serve  said  mare, 
and  because  of  the  negligence  of  the  de- 
fendant in  managing  and  controlling  him 
in  that  respect,  so  Injured  said  mare  that 
thereafter,  to-wit,  on  the  11th  day  of  May, 
188D,  she  died  of  such  injuries,  to  tlie  dam- 
enfS^  of  plalntlfl  as  aforesaid. "  A  demurrer 
to  the  complaint  was  overruled,  and  there 
was  a  verdict  and  judgment  for  the  plain- 
tiff. 

N.  D.  Densoa,  for  appellant.  W.J,  Saw- 
ford  and  J.  it.  Chilton,  for  appellee. 

SoMERTiLLB,  J.  The  complalnt  seems 
to  us  to  be  sufficient,  and  not  liable  to 
the  aapponed  delects  suggested  by  the  de- 
murrer of  the  defendant.  The  defendant 
would  be  liable  to  the  owner  of  the  mare 
not  only  lor  any  injury  resulting  from  the 
vlclonsness  of  the  stallion  known  to  his 
owner,  which  was  tlie  proximate  conse- 
quence of  the  service  undertaken,  but  also 
for  any  injury  resulting  from  a  want  of 
ordinary  care  or  lack  of  skill  on  the  part 
of  the  defendant,  or  his  agent,  or.  In  other 
words,  any  negligence  on  their  part,  in 
managing  and  controlling  the  stallion  in 
the  process  of  the  service.  The  fact  of  neg- 
ligence was  charged  in  such  form  as  that 


Digitized  by 


Google 


92i 


60UTHEBN  BEPOBTEE,  Toiu  7. 


(Ala. 


a  material  Isane,  In  law  or  fact,  would  be 
taken  thereon  by  the  adverse  party,  and 
this  1b  all  the  Btatnte  requires.  Code  1886, 
§  2664;  Railroad  Co.  v.  Crenshaw,  65  Ala. 
566;  Railroad  Co.  7.  Jones,  83  Ala.  376,8 
South.  Bep.  902;  Railroad  Co.  v.  Thomp- 
son, 62  Ala.  494.  The  demurrer  to  the 
complaint  was  properly  overruled,  and  the 
judgment  is  atBrmed. 


(8»  Ala.  608) 


Glenn  v.  Lynn. 


ISupreme  Court  of  Alabama.    May  27,  1890.) 

INTOZIOATINO   LIQUOSS— CoKBTITUTIONAL  IjAW— 
LlOEMSB. 

1.  Under  Coiut  Ala.  art.  4,  |  9,  providing 
that  "each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title, "  the 
provision  of  Aot  Feb.  10,  1883,  (Acts  1882-88,  p. 
842,)  entitled  "An  act  to  establish  a  separate 
school-district,  to  be  known  as  the  *  *  *,  and 
for  the  appointment  of  a  board  of  trustees  for 
said  school-district,  with  certain  powers  and  priv- 
ileges, "  which  requires,  as  a  condition  precedent  to 
the  granting  of  a  liquor  license,  that  the  appli- 
cant have  the  recommendation  of  such  board  as 
to  his  moral  fitness,  is  unconstitutional,  the 
words  of  the  title,  "with  certain  powers  and  priv- 
ileges, "  having  no  force. 

3.  Under  Code  Ala.  1 1819,  requiring  as  a  con- 
dition precedent  to  the  granting  of  a  liquor  li 
cense  that  the  applicant  produce  to  the  judge  of 
probate  a  recommendation  signed  by  20  house- 
nolders  and  freeholders  residing  within  the  corpo- 
rate limitsof  thetown  in  which  he  proposes  toen- 
gage  in  the  business,  a  petition  to  compel  the  pro- 
bate Judge  to  issue  a  license,  stating  that  applicant 
g reduced  the  reconunendation  of  more  than  20 
onseholders  and  freeholders  of  "said  town  and 
district, "  is  not  sulBcient,  as  it  does  not  show 
that  they  all  reside  within  town  limits. 

8.  The  petition  should  also  show  that  appli- 
cant has  filed  the  afBdavit  required  by  section 
1820  as  a  condition  pa«oedent  to  obtaining  a  li- 
cense. 

Appeal  from  circuit  court,  RuBsell  coun- 
ty; J.  M.  Carmicuael,  Judge. 

The  appellee,  Moses  T.  Lynn,  petitioned 
the  appellant,  E.  H.  Glenn,  as  probate 
]udge  of  Russell  county,  to  grant  bim  a 
license  to  retail  spirituous  and  vinous  liq- 
uors within  the  "Peabody  district"  in  the 
town  of  Glrard.  Upon  the  hearing  ol  this 
petition,  the  probate  Judge  refused  to  grant 
him  the  license  prayed  for.  The  petitioner 
thereupon  filed  his  petition  to  the  circuit 
Judge,  asking  that  a  peremptoi-y  writ  of 
mandamttB  be  Issued  from  said  circuit 
court,  compelling  the  said  Glenn,  as  judge 
of  probate,  to  Ismie  to  the  petitioner  a 
license  as  prayed.  The  defendant,  Glenn, 
tiled  his  demurrer  to  the  petition,  alleging, 
among  otber  thlng:s,  that  the  twelfth  sec- 
tion of  the  act  Involved  was  constitution- 
al, that  the  petitioner  had  not  compiled 
with  the  requirements  thereof,  and  that 
upon  the  facts  as  alleged  In  the  said  peti- 
tion the  petitioner  was  not  entitled  to  the 
relief  prayed.  Upon  the  hearing  of  the  de- 
murrer, the  court  overruled  It,  and  decid- 
ed that  the  petitioner  was  entitled  to  the 
relief  prayed  for,  and  tberenpon  ordered  a 
maudawus  Issued  to  the  defendant,  re- 
quiring blm  to  Issue  a  license  to  the  peti- 
tioner. Thesald  Glenn,  as  Jndgeof  probate, 
now  prosecutes  this  appeal,  and  assigns 
the  Judgment  of  the  lower  court  on  the  de- 
murrer, and  the  rulings  thereon,  as  error. 


J.  B.  Mitcbett  and  Watts  A  Son,  for  ap- 
pellant,   li.  W.  Martin,  for  appellee. 

Clopton,  J.  The  Judge  of  probate  of 
Russell  county  refused  to  Issue  a  license  to 
appellee,  on  his  application,  to  retail  spir- 
ituous and  vinous  liquors  In  the  town  of 
Glrard,  on  the  specified  ground  that  he 
failed  to  produce  the  recommendation,  as 
to  his  moral  fltness,  of  the  board  of  trus- 
tees of  the  Peabody  school-district.  The 
district  was  Incorporated  by  a  special  act 
of  the  general  assembly,  approved  Febru- 
ary 10, 1883,  entitled  "  An  act  to  establish 
a  separate  school-district,  to  be  known  as 
the  'Peabody  School-District,'  In  Russell 
county,  Alabama, and forthe  appointment 
of  a  board  of  trustees  for  said  school-dis- 
trict, with  certain  powers  and  privileges. " 
Acts  1882-83,  p.  942.  The  twelfth  section 
of  the  act  provides  "that  no  licenses  shall 
be  granted  for  the  sale  of  spirituous,  vin- 
ous, or  malt  liquors  within  said  district 
to  any  person,  firm,  or  corporation  with- 
out the  recommendation  of  such  board  of 
trustees  as  to  their  moral  fitness. "  The 
cont^entlon  of  appellee  la  that  the  act  vio- 
lates the  mandate  declared  In  section  2  of 
article  4  of  the  constitution,  that  "each 
law  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  In  the  title." 
This  constitutional  provision  has  been  so 
often  considered,  and  Its  construction  and 
purposes  so  repeatedly  announced,  that  a 
repetition  of  them  Is  unnecessary.  A  cas- 
ual examination  of  the  act  exhibits  the 
wide  range  of  Its  provisions.  The  first 
five,  seventh,  eighth,  and  eleventh  sec- 
tions relate  to  the  territorial  area  of  the 
district,  the  ascertainment  of  the  will  of 
the  cltliEens  as  to  Its  establishment,  the 
election  of  trustees,  their  oiganisation, 
the  riglit  to  a  proportionate  share  of  the 
state  school  fund,  the  power  of  the  trus- 
tees to  pass  by-laws  for  the  government  of 
their  own  body,  and  ordinancesfor  the  in- 
Hugnration  of  a  system  of  education,  and 
for  the  protection  of  the  public  school  in- 
terests in  the  district,  and  to  purchase 
lands,  and  erect  and  rent  school-houses, 
and  employ  teachers,  all  apparently  perti- 
nent and  germane  to  the  estabiisbment 
and  organization  of  a  school-district,  and 
the  control  and  management  of  the  pub- 
lic schools  in  the  district.  The  sixth  and 
tenth  sections  confer  upon  the  president 
of  the  board  of  trustees  the  same  Jurisdic- 
tion, power,  and  authority,  and  entitle 
him  to  the  same  fees  as  a  Justice  of  the 
peace  in  the  precinct  in  which  the  district 
Is  situated  and  also  power  and  author- 
ity to  enforce  such  ordinances  as  shall  be 
adopted  by  the  board  of  trustees  for  the 
protection  of  the  schools,  school  grounds, 
and  buildings  in  the  district,  against  dis- 
orderly persons,  and  to  punish  violations 
of  such  ordinances  by  fine  and  imprison- 
ment. They  also  a  a  thorite  a  majority  of 
the  board  to  elect  one  or  more  marshals, 
who  shall  have  the  same  power  and  aa- 
thority,  and  be  entitled  to  the  same  tees 
as  constables.  By  the  thirteenth  section 
the  board  of  trustees  Is  empowered  to  re- 
quire any  person,  firm,  or  corporation  de- 
siring to  engage  in  thebusiness  of  retailing 
.Iquora  in  the  district  to  pay  for  and  take 
out  a  Ucense.to  be  Issued  by  the  president. 


Digitized  by 


Google 


Ala.) 


BURTON  e.  HENRY. 


925 


and  jurisdiction  Is  given  him  to  try  and 
punish  violations  of  this  section,  declar- 
ing engaging  in  such  business  without 
having  first  paid  the  amount  required  for 
such  license  to  be  a  misdemeanor. 

The  title  of  the  act  considered  in  the  case 
of  Montgomery  v.  State,  88  Ala.  141,  ante, 
61,wa8"to  constitute  the  town  of  Blounte- 
vllle  and  vicinity  in  Blount  county  a  sepa- 
rate school-district. "  The  seventh  section 
prohibited  the  sale  of  Uqaors  within  the 
district,  and  made  the  violation  of  the 
provision  a  misdemeanor.  This  section 
was  held  not  to  he  pertinent  or  germane 
to,  nor  indicated  or  foreshadowed  by,  the 
subject  expressed  in  the  title.  That  case 
seems  to  be  decisive  of  the  question  raised 
In  the  present  case;  but  it  is  insisted  that 
the  last  clause  of  the  title  of  the  act  under 
consideration,  "and  for  the  appointment 
of  a  board  of  trustees  for  said  school-dis- 
trict, with  certain  powers  and  privileges," 
dlBtlnguisbes  it  from  the  act  passed  upon 
In  Montgomery  v.  State,  and  takes  it 
without  the  uperation  of  the  principle  an- 
nounced in  that  case.  What  has  been  said 
in  reference  to  a  title  in  which  the  words 
"for  other  purposes"  were  used  is  applica- 
ble to  a  title  containing  the  words  "cer- 
tain powers  and  privileges."  "These lat- 
ter words,  'for  other  purposes,'  must  be 
laid  out  of  consideration.  They  express 
nothing,  and  amount  to  nothing,  as  a 
compliance  with  this  constitutional  re- 
quirement. Nothing  which  the  act  could 
not  embrace  without  them  can  be  brought 
in  by  their  aid."  Town  of  Flshliill  v.  Rail- 
road Co.,  22  Barb.  634;  Cooley,  Const.  Lim. 
174.  The  phrase  "certain  powers  and 
privileges"  has  no  force  under  the  consti- 
tutional provision,  nor  does  it  enlarge  the 
comprehensiveness  of  thesubject  expressed 
In  the  title, — the  establishment  of  a  sepa- 
rate school-district.  Without  expressing 
the  appointment  of  trustees  In  the  title, 
provisions  for  their  appointment,  with 
proper  powers  and  privileges,  follow  as  a 
complement  to  the  general  subject,  neces- 
sary or  proper  to  the  control  and  man- 
agement of  the  public  schools  in  the  dis- 
trict, and  the  full  accomplishment  of  the 
purposes  Indicated.  Without  the  words 
referred  to  provisions  can  be  embraced 
conferring  upon  the  trustees  powers  and 
privileges,  w^ich  naturally  and  legitimate- 
ly pertain  to  the  ofBce  of  trustees  of  public 
schools;  su(di  as  their  establishment,  the 
employment  of  teachers,  and  the  direction 
and  administration  of  the  internal  afiairs 
and  public  interests  of  the  schools,— such 
powers  and  privileges  as  they  have  gener- 
ally possessed,  by  custom  and  legislation; 
with  them,  subjects  alien  to  these  pur- 
poses cannot  be  Introduced.  While  the 
generalit}'  and  comprehensiveness  of  a  ti- 
tle is  no  objection,  it  cannot  be  used  as  a 
cover  for  provisions  haying  no  necessary 
or  proper  connection  with  the  purposes 
clearly  indicated  by  the  title.  The  words 
"certain  powers  and  privileges  "  would  not 
apprise  either  the  legislature  or  the  public 
that  the  actcontained  provisions  author- 
izing the  organization  of  a  local  police  gov- 
ernment, and  conferring  power  upon  the 
trustees  to  enact  and  enforce  In  the  dis- 
trict police  regulations,  foreign  to  the  nat- 
are,  purposes,  and  objects  of  a  separate 


school  district.  We  are  unable  to  perceive 
any  distinction  In  principle  between  the 
act  under  consideration  and  the  act  in- 
volved In  Montgomery  v.  State.  On  the 
authority  of  that  case, we  hold  the  twelfth 
section  to  be  unconstitutional. 

Notwithstanding  the  unconstitutionali- 
ty of  the  section,  we  cannot  afflrm  the 
judgment  of  the  circuit  court.  The  peti- 
tion for  the  wanda.inu8  fails  to  show  that 
the  applicant  complied  with  the  statutory 
requirements  preliminary  and  requisite  to 
the  issue  of  a  license.  The  application 
was  for  a  license  to  retail  spirituous  and 
vinous  llqours  iu  the  town  of  Girard.  Sec- 
tion 1319  of  the  Code  requires  the  appli- 
cant, before  a  license  can  be  granted,  to 
produce  to  the  judge  of  probate  a  recom- 
mendation in  writing,  signed  by  20  house- 
holders and  freeholders  residing  within 
the  corporate  limits  of  the  town  in  which 
he  proposes  to  engage  in  the  business. 
The  petition  states  that  appellee  produced 
"the  recommendation  of  more  than  twen- 
ty respectable  householders  and  freehold- 
ers of  said  town  and  district. "  It  does  not 
appear  that  all  of  them,  though  residents 
of  the  district,  resided  within  the  corpo- 
rate limits  of  the  town,  and  the  petition 
does  not  show  that  the  applicant  filed  or 
tendered  the  afiBdavit  required  by  section 
1320.  We  shall  remand  the  case,  that  the 
petition  may  be  amended,  if  the  facts  au- 
thorize an  amendment.  Reversed  and  re- 
manded 


(90  Ala.  »l) 
Burton  v.  Henrt. 

(Supreme  Court  of  .  ildbama.    May  27,  1890.) 

Joint  ob  Sbvxrai.  Contkact — Action — Pboxi- 
MATE  Damages. 

1.  The  purchaser  of  a  decree  for  the  sale  of  a 
tract  of  land  to  satisfy  a  vendor's  lien,  as  part  of 
the  consideration  therefor,  agreed  With  his  ven- 
dor, and  with  parties  who  had  at  varioiis  times 
subsequent  to  me  creation  of  the  lien  purchased 
parts  of  the  land,  that  i>efore  enforcing  said  de- 
cree he  would  file  a  petition  to  determine  the  or- 
der in  which  the  pEuxsels  of  land  should  be  sold 
to  satisfy  the  decree,  it  l>eing  further  agreed  that 
the  original  and  subpurchasers  of  the  land,  or  any 
one  of  them,  might  answer  and  introduce  evidence 
in  support  of  their  claims^  and  that  the  court 
should  determine  the  equities  between  the  cn^g- 
inal  and  subpurchasers  among  themselves,  and 
between  each  and  all  of  them  and  the  purchaser 
of  the  decree.  Held,  that  the  interests  of  the 
parties  to  the  contract  were  several,  and  there- 
fore one  of  them  might  maintain  an  action  for  Its 
breach. 

2.  In  an  action  by  one  of  the  suhpurcliasera 
for  breach  of  the  contract  to  file  a  petition  to  de- 
termine the  order  of  sale  of  the  various  parcels, 
damages  cannot  be  recovered  for  being  deprived 
of  the  possession  of  his  land,  and  for  expenses  in- 
curred in  resisting  a  confirmation  of  sale,  such 
damages  being  too  remote. 

Appeal  from  circuit  court,  Etowah  coun- 
ty ;  John  B.  Tally,  Judge. 

Amos  E.  Goodhue,  for  appellant.  Den- 
son  &  Tanner,  for  appellee. 

McCLEiiiJLN,  J.  John  Ralls  sold  a  tract 
of  land  to  Justinian  Maddox  October  26, 
1872,  and  for  a  part  of  the  purchase  mon- 
ey thereof  took  a  note  for  $1,100,  which 
afterwards  became  the  property  of  one 
Wajrd.    Maddox  subsequently,  and  at  dlf' 
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fei-ent  times,  sold  parts  ol  the  tract  to 
John  H.  Burton  and  Prlckett  et  al.,  re- 
spectively. Ward  filed  a  bill  to  enforce  his 
vendor's  lien,  and  obtained  a  decree  or- 
dering Bale  of  the  entire  original  tract. 
The  representatives  ot  Justinian  Maddoz, 
he  having  died,  also  obtained  a  decree 
against  Prlckett  et  al.  enforcing  the  lien 
for  purchase  money  due  on  that  part  of 
the  tract  sold  to  them.  A  sale  was  had 
under  this  last-mentioned  decree  subject 
to  the  superior  lien  of  "Ward,  and  Sam 
Henry,  the  defendant  and  appellee  in  this 
case,  became  the  purchaser.  Thereupon 
said  Henry  also  purchased  Ward's  decree 
covering  the  whole  tract,  and,  as  a  part 
of  the  consideration  therefor,  agreed  with 
Ward,  Burton,  Prlckett  et  al.  not  to  en- 
force said  decree  before  the  next  term  of 
the  chancery  court  of  the  district;  and 
that  before  said  next  term  he  would  com- 
mence proceedings  before  said  court,  by 
petition  or  otherwise,  "to  have  said  court 
determine  and  decree  which  parcel  or  tract 
of  said  lauds  (if  either)  shall  first  be  sold 
to  satisfy  said  decree  and  costs,  and  the 
order  in  which  the  other  tracts  most  be 
sold,  if  necessary  to  satisfy  the  same. "  It 
was  further  agreed  that  "the  defendants 
In  said  chancery  court,"  /.  e.,  the  original 
and  subpurchasers  of  theland,"or  any  one 
or  more  of  them,  may  file  counter-petitions 
oranswera  setting  up  what  they  may  con- 
sider tbelr  rights  to  be  in  the  premises,  and 
evidence  may  be  taken  by  either  of  the 
parties  in  support  orcontradiction  of  each 
of  said  petitions  or  answers. "  Henry,  it 
was  consented,  might  file  the  petition  re- 
quired by  the  agreement  in  his  own  name, 
and  the  court  was  to  "  determine  and  set- 
tle the  equities  between  the  said  defend- 
ants among  themselves,  and  between  each 
and  ali  of  them  and  said  Henry,  provided 
that  either  party  shall  have  the  right  of 
appeal,"  etc.  The  present  action  is  insti-. 
tuted  by  Burton,  one  of  the  parties  to  the 
agreement,  and  seeks  to  recover  damages 
for  a  breach  thereof  on  the  part  of  Henry, 
in  that  he  not  only  failed  to  file  the  peti- 
tion, as  by  the  terms  of  the  instrument  he 
bound  himself  to  do,  but  alsu  that  he  exe- 
cuted the  decree  without  having  the  eq- 
uities of  the  parties,  as  to  the  order  in 
which  the  several  tracts  should  be  sold, 
settled  and  determined  by  the  chancery 
court  at  the  sale  thereunder,  directed  and 
Induced  the  register  to  sell  all  of  the  land, 
except  that  part  which  had  been  previous- 
ly bought  by  him  under  the  Maddox  de- 
cree, and  himself  became  the  purchaser, 
and  went  into  possession  of  all  the  lands. 
The  special  damages  alleged  consist  of  the 
loss  of  the  use  of  the  parcel  of  land  which 
plaintiff  had  purchased,  and  of  attorney's 
fees  and  costs  expended  in  resisting  the 
confirmation  of  said  sale,  and  in  having 
the  decree  confirming  the  same  reversed 
by  this  court.  The  case  went  ofl  beluw  on 
demun-ers  to  the  complaint.  The  first 
ground  of  demurrer  to  each  count  proceed- 
ed on  the  theory  that  the  promise  of  Hen- 
ry was  made  to  all  the  defendants  in  the 
cause  jointly;  that  their  Interest  in  the 
contract  and  its  subject-matter  was  a 
joint  interest,  and  therefore  an  action  for 
a  breach  of  the  contract  could  only  be 
maintained  in  the  names  of  all  the  con- 


tractees.  Thesedemurrcrs  were  sustained, 
the  court  holding  that  Burton  could  not 
sue  alone. 

This  ruling  was,  in  our  opinion,  errone- 
ous. The  contract,  while  nominally  Inur- 
ing to  all  the  promisees,  /.  e.,  is  made  with 
all  of  them,  shows  upon  its  face  distinct 
and  several  i-ights  were  intended  to  be  se- 
cured. Not  only  so,  it  is  very  clearly  indi- 
cated that  these  separate  rights  may  be 
separately  asserted.  Moreover,  the  In- 
terest of  the  promisees  Is  not  only  not 
joint,  but  is  in  the  very  nature  of  things, 
even  aside  from  the  language  of  the  in- 
strument, adverse  each  to  the  other,  and 
the  proceedings  provided  for  by  the  agree- 
ment for  the  effectuation  of  whatever  eq- 
uities the  parties  respectively  had  in  the 
subject-matter,  whether  as  between  them, 
or  any  one  of  them,  and  Henry,  and  also 
as  between  themselves,  are  directly  adver- 
sary in  character.  The  most  casual  con- 
sideration of  the  facts  outlined  above  will 
demonstrate  this  to  be  true.  Henry's  de- 
cree covered  several  parcels  of  land,  each 
and  all  of  which  could  be  sold  if  necessary 
to  its  full  satisfaction.  The  several  par- 
cels were  held  by  different  persons,  one 
tract  still  being  held  by  the  original  ven- 
dee. By  reason  of  conveyances  by  the 
original  vendee  at  different  times  to  these 
persons  an  equity  in  favor  of  such  pur- 
chasers arose  entitling  them  to  have  the 
land  still  held  by  the  original  purchaser  first 
sold,  and, if  that  was  not  sufficient  to  pay 
the  decree,  then  the  other  tracts  should  be 
sold  In  the  inverse  order  of  their  alienation 
by  the  first  vendee.  .  The  interest  of  the 
holder  of  each  parcel,  it  is  thus  manifest, 
was  essentially  advei-se  to  every  other, 
and  the  immunity  of  each  from  the  burden 
which  in  certain  contingencies  rested  on 
all  depended  upon  having  the  decree  satis- 
fled  by  a  sale  of  the  other's  property.  The 
anomaly  of  requiring  all  the  contractees  to 
join  in  this  action  Is  Illustrated  by  assum- 
ing a  state  of  facts  which  might  well  have 
arisen  under  this  contract.  Let  it  be  sup- 
posed that  Henry,  having  failed  to  have 
tbeprioritiee  settled  nmongthedefendants, 
had  proceeded  to  execute  and  satisfy  his 
decree  by  the  sale  of  the  tract  held  by  the 
first  alienee  of  the  original  vendee,  without 
proceeding  at  all  against  the  original  pur- 
chaser or  his  last  vendee,  the  parcel  of  both 
of  whom  should  have  been  first  resorted 
to.  Here  the  rule  insisted  on  would  re- 
quire the  first  alienee  to  join  with  himself 
as  plaintiff  in  an  action  for  a  breach  of  the 
contract  other  i  arties,  all  of  whose  inter- 
est lay  in, and  were  to  besubserved  by,  sus- 
taining the  very  act,  or  failure  to  act,  of 
which  hecomplains,  and  by  which  he  alone 
is  injured,  they  being  not  only  not  injured, 
but  receiving  affirmative  benefit  therefrom. 
We  know  of  no  rule  of  pleading  which  re- 
quires the  joinder  of  all  the  promisees  un- 
der the  facts  disclosed  in  this  complaint; 
but,  on  the  contrary,  we  conceive  the  law 
to  be  well  settled  to  the  contrary.  Chit.  PI. 
»-13;  Bovd  V.Martin,  10  Ala.  700;  Master- 
son  V.  Phlnizy,  56  Ala.  836.  The  appel- 
lant, therefore,  having  a  right  to  main- 
tain this  suit  in  his  own  name,  the  aver- 
ment of  the  existence,  and  breach  of  a 
valid  contract,  presented  a  case  which,  it 
proved,  entitled   him   to   nominal   dam- 
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a^efi,  reeardlesB  of  the  allegations  of  spe- 
cial damaees.  and  the  error  committed  In 
the  ruling  of  the  trial  court  on  the  first 
grunnd  of  demurrer  to  each  count  necessi- 
tates  a  reversal  of  the  cause,  whetlier  the 
special  damages  alleged  are  recoverable 
or  not.  Rosser  v.Tlmberlake,78  Ala.  162; 
Drum  V.  Harrison,  88  Ala.  384,  3  South. 
Rep.  715;  Daughtery  y.  Telegraph  Co.,  75 
Ala.  171. 

There  was  no  error  in  the  rulings  of  the 
trial  court  on  those  grounds  ol  demurrer 
which  went  to  the  sufficiency  of  theallega- 
tlons  of  the  complaint  as  to  the  special 
damages  sustained  by  the  plaintiff  by  rea- 
son of  the  breach  of  the  contract.  The 
undertaking  of  defendant  was  to  file  a 
petition  in  the  chancery  court  for  a  decree 
determining  the  order  In  which  the  several 
parcels  of  land  constituting  the  tract 
against  which  the  decree  passed  should  be 
sold.  This  undertaking  was  violated,  it 
Is  alleged,  by  1  he  failure  and  omission  of 
Henry  to  file  said  petition ;  and  this  fail- 
ure In  the  foundation  of  the  present  suit. 
Henry  subsequently  proceeded  to  execute 
his  decree  without  having  the  order  of 
sales  of  the  several  parcels  determined, 
and  sold  the  whole  tract, except  that  part 
which  he  had  previously  bought  under  a 
decree  which  enforced  a  secondary  lien,  be- 
came, as  we  have  seen,  the  purchaser,  and 
went  into  possession.  The  special  dam- 
ages claimed  result  from  plaintiff's  being  de- 
prived of  the  enjoyment  of  the  parcel  of 
the  land  formerly  held  by  him,  and  from 
expenses  incurred  by  him  for  court  costs 
and  counsel  fees  in  resisting  a  confirma- 
tion of  this  sale.  These  damages  are  too 
remote.  They  do  not  come  within  the  rule 
frequently  laid  down  by  this  court,  and  of 
almost  universal  acceptance  in  other  juris- 
dictiuns,  that  the  damages  claimed  must 
be  the  natural  and  proximate  consequence 
of  the  breach  alleged,  such  as  would  result 
in  the  usual  course  of  things,  and  hence 
must  be  held  to  be  in  contemplation 
of  the  parties,  as  distinguished  from  col- 
latRral  injury  or  loss  springing  out  of  spe- 
cial circumstances  not  usually  attendant 
upon  such  transactions,  and  which  there- 
fore could  not  be  held  to  have  been  in  the 
minds  of  the  contracting  parties.  Daugh- 
terv  V.  Telegraph  Co.,  75  Ala.  168;  Culver 
V.  Hill,  68  Ala.  06;  Brlgham  v.  Carlisle,  78 
Ala.  243.  It  is  quite  apparent  from  the 
complaint  that  the  injuries  thus  specially 
complained  of  were  not  the  natural  and 
proximate  result  of  the  breach  alleged. 
Plaintiff  was  deprived  of  the  land,  not 
proximately  by  defendant's  failure  to  file 
the  petition,  but  by  reason  of  other  and 
affirmative  action  on  the  part  of  Henry. 
Moreover,  had  the  petition  been  filed,  and 
all  the  equities  among  the  contractees 
fully  settled,  uon  constat  but  the  same 
result  as   to  the  sale  of  plaintiff's  land 


would  have  ensued,  and  be  to  the  same  ex- 
tent now  averred  have  been  deprived  of 
its  use  and  enjoyment.  The  complaint, 
therefore,  not  only  fails  to  show  that  the 
failure  to  file  the  petition  was  the  efficient 
cause  of  this  item  of  damage,  but  it  affirm- 
atively shows  the  injury  moved  from  an- 
other cause,  and  that,  so  far  from  the 
breach  alleged  being  the  necessary  and 
natural  cause  for  the  loss,  the  damage 
might  have  followed  as  necessarily  and 
naturally  from  a  strict  performance  of  the 
contract.  So,  too,  in  respect  to  counsel 
fees.  The  expenditure  in  that  behalf  was 
not  rendered  necessary  by  defendant's 
omisslcm  in  regard  to  the  petition,  but 
by  his  independent,  affirmative,  and  subse- 
quent act  of  making  and  becoming  the 
purchaser  at  a  sale  of  the  land,  the  con- 
firmation of  which  Burton  conceived  it  to 
be  his  interest  to  contest.  The  necessity 
for  this  contest  patently  aro^e  from  the 
defendant's  affirmative  conduct  in  regard 
to  the  sale,  and  not  from  his  passive  omis- 
sion to  file  the  petition  required  by  the 
contract.  Damages  resulting  from  such 
an  intervening  cause,  and  partly  from  the 
alleged  breach, in  such  sort  that  in  the  ab- 
sence of  either  the  injury  would  not  have 
been  sustained,  are  not  recoverable.  Bur- 
ton V.  Pinkerton,  L.  R.  2  Exch.840;  War- 
wick V.  Hutchinson,  45  N.  J.  Law.  OL;  Ca- 
hall  V.  Association,  74  Ala.  638. 

While  there  are  some  cases  to  the  con- 
trary, the  great  weight  of  authority  is  to 
the  effect  that  couupiel  fees  and  court  costs 
incurred  or  expended  in  the  prosecution 
or  defense  of  suits  occasioned  or  rendered 
necessary  by  a  breach  of  contract  are  not 
recoverable  in  action  ex  contractu.  There 
are  certain  well-established  and  defined 
exceptions  to  this  rule, — such  ac  actions 
on  injuuctlon  and  attachment  bonds,  and 
the  like,  actions  on  covenants  of  warranty 
or  of  seisin,  where  there  has  been  an  evic- 
tion reasonably  resisted  by  the  grantee, 
etc..  — but  the  present  case  '«<  not  one  of 
them.  Expenditures  of  this  cuss,  though 
growing  out  of  the  alleged  breach,  in  the 
sense  that  had  there  been  no  breach  the 
occasion  for  them  would  not  have  arisen, 
are  yet  too  remote  to  have  been  in  the 
contemplation  of  the  parties,  and  hence 
do  not  constitute  an  element  of  legal  dam- 
age when  the  suit  is  on  the  contract, 
though  the  rule  might  be  otherwise  if  the 
action  be  in  case,  setting  out  the  contract 
as  inducement  merely.  Marvin  v.  Pren- 
tice, 94  N.  Y.  295;  Winkler  v.  Roeder,  8 
Amer.  St.  Rep.  155,  158,  note.  87  N.  W. 
Rep.  607;  Copeland  v. Cunningham, 63  Ala. 
394. 

For  the  error  pointed  out  above  in  sus- 
taining the  first  ground  of  demurrer  to 
each  count  of  the  complaint,  the  judgment 
of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded. 
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